Jumesx Anodpii Onezosuu,
acmipaHT Kadenpu KpHUMIiHaJIbHOTIO,
KpUMiHaJIbHO-BUKOHABYOTO IpaBa Ta
kpumiHosorii Akazaemii Jlep:kaBHOT
TIeHITeHLIIapHOT CITyXO0u

TEOPETHUKO-IIPABOBI ITIPOBJIEMH BOPOTBBH 31
3JJOYMHHICTIO

BopoTtrba 31 370YMHHICTIO — CKJIagHa CHCTEMHa MisUTBHICTH, IO
SIBIISIE COO0I0 €THICTh TPHOX HACTYIHHX IIJICHCTEM: 3arajibHOI opraHi3arii
00poTHOM; MoTepeKEHHsI 3JI0YNHHOCTI Ta MIPaBOOXOPOHHA JAisUIbHICTE. Lle
oJiHa 31 cep COMiaIbHOTO YIIPABIIHHS, 10 3a0e3Me4ye BIUIUB: HA PUIUHU
Ta YMOBH, IO CHPUSIOTh BUYMHEHHIO 3JIOYHMHIB; HAa caMy 3JIOYMHHICTH 3
METOIO TIOTEPEPKEHHS Ta MIPUITMHEHHS 1i caMoAeTepMiHallii, HeIOMyIeHHs
peuuanBy 3JI0YHHIB
[1, c. 380].

3amobiraHHs  KpPUMIHAIBHUM TPaBONOPYIICHHSM, PpO3IIYK Ta
BUKPUTTA 0cCi0, M0 iX BYMHWIH, € MEPIIOYECPTOBUMH 3aBAAHHIMHI
KPUMIHOJIOTii,  ONEpPaTUBHO-PO3IIYKOBOI  IisUIBHOCTI, IIEHITEHIIAPHOT
KPUMIHOJIOT1i, KpUMiHATICTHKH.

Jns mo3HadeHHS Takol MPEBEHTHUBHOI MiSTIPHOCTI B KPHUMiHOJOTIT
3aCTOCOBYIOTh ~ TEPMiHM  «3alo0iraHHs  3JI0YMHAM  (3JI0YMHHOCTI)»,
«podITaKTHKA 3JI0YUHIB (3II0YHMHHOCTI)», «IIOTIEPSIKCHHS 3JI0YHHIB
(3JI0YMHHOCTI)», «BIIBEPHEHHS 3JIOYMHIBY», «IPUIIMHEHHS 3JI0YUHIBY,
«0opoThba 31 3MoUMHHICTION. [2, . 11]

3a KOXXKHMM 3 TEpMiHIB CTOITh pi3HMH 3micT. UiTKicTh TepMiHOMOTIT
BU3HAYa€ YITKICTh Y IOCTaHOBII 1 BHpILIEHHI mnpoOiiemMu OOpoThOM 3i
3JI0YMHHICTIO, TOMY CJiJl IPUIUINTH yBary 1{bOMY IUTaHHIO.

Haii0inpm paHHIM 32 9acOM BXKHBAHHSA € TEPMiH «KpHMiHAJIbHA
moJiTHKa». BiH cTaB 3ycTpivaTrcs B poOOTaxX aBTOPIB TOTO Yacy, KOJH, I10-
Tniepie, MoBa cTajla HTH He TLIBKM NP0 OKpeMi 3JI0YMHHM i pearyBaHHS Ha
HUX, aje i Brepiue OyJo MOCTABJIEHO 3aBIAHHs YCIIIIHOTO HPOTHCTOSHHS
YHUCEeNBHOCTI, Maci 3704nHIB. [IOHATTS «3JIOYMHHICTH» B TOPIBHAHHI 3
MOHATTAM «0€e3JIi9 37I04nHiBY, ToAi Oyno BincytHe. [lo-napyre, pearyBaHHs
Ha 3JI0YMHU CTAJIO B el MEepPioj] OTOTOXKHIOBATUCH HE TIIBKU 3 3aX0JIaMH,
SKi HasWBAIN «KApAJTbHUMHY», aje 1 3 TaKuMH, SKi 3[JaTHI MOTepemKaTu
35ounHH [3, c. 72].

VYnepiie NOHATTS «KpUMiHaIbHA MOMITHKAY BXKUB Y 1804 p. Bimomuit
HiMelbKUi KpuMmiHatict AncensM Deliepbax [1, ¢. 55-56].

HesBakaroun Ha JOCHTH IIMPOKE HOTO BUKOPHUCTAHHS B HAYKOBOMY
o0iry, Ha Hally AyMKYy, € HE 30BCIM KOPEKTHHM YCBiIOMJIEHHSM iOro B
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OyKBaJIbHOMY pO3YMiHHI, OCKIJIbKM BOHO O3Ha4ya€ He IO IHIIE, SK
«3704YMHHA Tmojitukay. Ilig dYac 3’sicyBaHHS 3MiCTy KpPHUMiHOJOTIYHOT
TIOJITUKY HEJOCTAaTHBO 3a3HAYUTH T€, IO 1Ie — MOJIITHKAa KPUMIHOJIOTIYHOTO
3anobiranHs 3nmounHaM. HeoOXigHO crienianbHo MiAKPECTUTH, Y YOMY came
nojsrae crenugika npOoro 3amodiraHHs. 3 OISy Ha IO IPUYHHY,
yBa)kaeMO HE 30BCIM JOIITHPHUM BHKOPHCTAaHHS TEPMiHIB «IpoQilakTHIHA
MIOJIITHKAY 3aMICTh «KPUMIHOJOTiYHA TIONITHKAY», OCKUIBKH IpOoQilakTHKa €
JIMIIE CKJIAJOBOIO 3ar00iraHHs 37I09MHAM, X04a H JOCUTH BaXKIIHBOIO.

[Ipu mpoMy TpakTyBaHHS HOHSTTS «KpPHMiHANbHA MOJITHKa» Oyia
JOCUTHh PI3HOMAHITHOIO, i 0araTto aBTOpIB MOYMHAIHM OINEPYBATH iHIIAMU
TepMiHAMH: «KPUMiHAIBHO-TIPABOBA TIONIITHKA», <«IEep)KaBHA IIONITHKA
0opoTHOM 13 3JIOYMHHICTIOM, «IEPKaBHO-NIPaBOBa MOJITHKa». A. A.
I'eprienson mucae: «KpuMiHanbHA TMOJITHKA — 1€ YaCTHHA 3arajibHOI
MOJITUKY COLIaJICTUYHOT JIepKaBH TOPsA 13 €KOHOMIYHO, COLiaJIbHOIO
MOJITUKOIO 1 T. 1. BOHa cipsIMOBY€E AisUTBHICTH OpraHiB Jiep>kaBHOI BIaaH i
rpoMajchbkocTi B 0OOpOTHOI 31 3j0YMHAMH ¥ IHIIMMU CYCIUIBHO-
HeOe3MeYHNMH BYMHKAMHM, IPYHTYIOUUCh HA TOYHOMY BHKOHAHHI 3aKOHIB)
[4, c. 42].

AmHamiz poOIT TMmoKa3ye, MO 3aBXIW ICHYBAIA IBa IPUHIIAIIOBO
PI3HUX MIAXOMW A0 PO3YyMIHHSA KpHMiHAIBHOI MONITHKH. OIHI aBTOpH
BUXOIMIN 3 TOTO, IO B paMKax KPHUMIHAJIBHOI IOJITHKH BHUPIIIYIOTHCS
NUTAHHA BIUIMBY Ha 3JI0YMHM (3J0OYMHHICTH) KPHMiHAJIBEHO-TIPABOBHMH
3aco0amu, i, BIAMOBIHO, NaHWH MigXiJ PO3pOOJISBCSA B paMKax COLHOJIOTIT
KpuMiHanbHOrO mpaBa (Deliepbax, Apkym Ta iHII aBTopu). Y Jpyrii
mosioBuHi XX c¢1. B Pagsucekomy Coro3i 1ieid mifxia Takox icHyBaB [1, c.
382].

Ane B 80-90-x pp.. XX cr. mepeBaxap apyruii miaxiz. Horo cyTs
3BOJIUTHCS /IO TOTO, IO KPUMIHANbHA IMOJITHKA CTOCYETHCS BCIX 3aXO[iB
BIUIMBY Ha 3J0YMHHICTb. HaBiTh BHCIIOBIIOBAJIOCS TBEPMXKECHHS, IO
TOHATTS OOPOTHOM 31 3JOYMHHICTIO HE MOBHHHO BUBOAMTHCS 3a MEXi
KpuMiHanbHOT momitukm [5, c¢. 32]. SIk HaroxomryBamocsi B HayKOBHX
JIUCKYCISIX, MaHWHA MiaXin (paKTHIHO OTOTOXKHIOE TOHSTTS «KPHMiHAJIbHA
MOJITHKa» 1 «00pPOTHOA 31 3TOUNHHICTION.

Hemmo no-inmomy 6auuts 1o npobnemy A. I. Kopobees, sxuii, kpim
TOTO, BUAIISE COLIABHY MOJITHKY B raimy3i OOpoTeOM 31 3IOYMHHICTIO,
pO3yMilouM KpHMiHQJIBHY TOJITHKY K T€HEpajbHYy JIiHiI0, II0 BH3HAYa€E
TOJIOBHI HampsAMH, Iii W 3acobM BIUIMBY Ha 3JI0YHMHHICTH MUITXOM
(opmyBaHHS KPUMiHAJIBHOTO, KPUMiHAJIbHO-TIPOLIECYAITBHOTO,
KPUMiHaJIbHO-BUKOHABYOTO 3aKOHOJABCTBA, PETyJIOBAHHS MPAKTHKH HOTO
3aCTOCYBaHHS, BHPOOJIEHHS ¥ peamizamii 3axofiB, CIpSIMOBaHMX Ha
3aro0iraHHs 3JI0YMHAM, Ta KPUMIHAJIBLHO-TIPABOBY IOJIITHKY, 10 BU3HAYAE
KJIFOUOBI 3aBAaHHs, NPUHLMIM, HANPSMH H Wil KPUMiHAJIBHO-TIPABOBOTO
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BIUIMBY Ha 3JIOYMHHICT, a TakKoX 3aco0M IX JOCATHEHHS, Ta
BiZIOOpaXKaeThCsl B HOPMaxX KPHUMIHAJIBHOTO MPaBa, aKTaxX TIIyMadyeHHsS HOPM
Ha TPaKTHIi 1X 3acTocyBaHHs [6, ¢. 54-59].

Ha nmymky O.M. [Ixyxi ta B.B.BacuieBnua, KpuMiHOJOTIYHY
MOJITUKY BapTO BU3HAYMTH SIK 32CHOBaHY Ha 1JIesIX TyMaHi3My Ta NPUHIUII
BEPXOBEHCTBA IIpaBa CTPATETidHY CKJIAJOBY BHYTPIITHHOI H 30BHIMIHBOI
AHTUKPUMIHAJIBHOI TIOJIITUKU NIepKaBH, BiIagHa AediHimis sKoi momsrae y
(¢opMyBaHHI KIIIOYOBHX IOKTPHHAIBHUX 3acal OOpPOTHOW 3i 3IOUYMHHICTIO
Ta IX TpakTHYHOI peamizamii y cdepi (yHKIIOHYBaHHS CHCTEMHU
KpUMIHAJIbHOI IOCTHIIi Ta TPOMAACHKHX OpTraHi3amii i3 METOI0 3aXHCTY
JMIONMHM I TpOMajsHWHA, CYCIUIBCTBA Ta JEpXKAaBU BiI 3IOYMHHUX
mocsirass. [5, c. 12].

Ane B mpaBOBUX Ta IHIIMX OQIUIHHUX TOKYMEHTaX, a TaKoX Yy
HAYKOBHX Ipansix KiHisg XX B. ITUPOKO NOYaB BUKOPHCTOBYBATHCS TEPMiH
«00opoTHOA 31 3TOYMHHICTIO.

Opranizauis O0’eqnannx Haniii npoBoanuTh KOHrpecHu 1mno 60poTs0i
31 3JI0YMHAaMU Ta MOBOJKEHHS 3 IIPABONOPYITHUKAMH.

VYkpaiHchKe CII0BO «0OpOTHEOa» B yCiX CIOBHHKAX YKpaiHCBKOT MOBH
TPAKTYETHCS SIK aKTHBHE 3ITKHEHHS NMPOTWICKHUX IHTEPECiB, IPYII, AYMOK i
T. 1., IO MalOTh METy NpHA0aTH MaHyBaHHS OAHMX Haj iHmmMH. e
3aBXK/IH TaKa JisUIBHICTD, SKa MEepeciiye NeBHY MeTy. bopoThba — akTHBHE
CYNEPHHULITBO MPOTHIICKHHUX, BOPOXKUX CHJI, BiifHA, CyTHYKa, IPOTHOOPCTBO,
(mepeBakHO /BOX) [1BOOIM, 0AHOOOPCTBO, €aMHOOOPCTBO. bopoThba 3i
3JI0YMHHICTIO — TPOTHIS 3JIOYMHHOCTI 13 3aCTOCYBAHHSM PENPECUBHUX Ta
HEepeNpecUBHUX 3aco0iB [7;8].

B 3710YHHHOCTI 3HAXOMATh CBill BUSIB IHTEPECH, I[IHHOCTI, YCTAHOBKH,
mo rnepedyBaroTh y HENPUMHUPEHHIH CYNepeYyHOCTi 3 THMH, sKi
OXOPOHSIIOTbCS 3aKOHOM. Mera B LbOMY BHUIAKy — IIE€pll 3a BCE HE
JIOIYCTUTH MaCOBOTO IOPYLIEHHS! KPUMIHAJIBHOTO 3aKOHY IUITXOM BIUIHBY
Ha TpPOIECH JAeTepMiHamii 1 MPUYMHHOCTI 3JIOYMHHOCTI, a B pa3i #Horo
MOPYIICHHS — 3aCTOCYBaTH JI0 BUHHHUX NPHMYCOBI 3aXOAM JUIS TOTO, MO0
JIOMOTTHCS X BiZIMOBHM BiJ| 3JIOYMHHOI NOBEJIHKH, HE JaTH peai3yBaTHCS
BIZIMOBITHUM 3JIOYMHHUM 3agymMaM. HaBiTh momepekeHHs 3J0YMHHOCTI
30BCIM HE O3Ha4a€e KOMIIPOMICY 3 HEI0, TOMY IO MOBa e PO YCYHEHHS
MPUYUH Ta YMOB 3JI0YMHHOCTI.

BopoTbba 3i 3IIOYMHHICTIO — II¢ OCOOJWBHUN BHJ B3a€EMOJIl JBOX
MIPOTHIICKHUX CTOPIH.

TepmiH «BilfiHa 13 3IOYMHHICTIO», 3maBayiocss O, BigoOpaxkae
3a3Ha4YC€HE HEMPUMHUPEHHY CYINEPEYHICTh CYCMUIBLCTBA, 3aCHOBAHOTO Ha
3aKOHi, 1 3TOYMHHOCTI. AJIe SKIIO ITf0 BiifHY OTOTOKHIOBATH 3 BiifHOIO HE Ha
KHUTTA, a HA CMEPTh, TO BOHA HE BKJIAJA€ThCS B PAMKH OCTAaHHBOI. Y
O60opoTe0i 31 3JIOYMHHICTIO HArojoc POOUTHCS Ha IONEPEKESHHS,
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yTpUMaHHs 0Ci0 BiJ| BUMHEHHS 3JI0YMHIB, a SKIIO BUSBISETHCS 1X 3JI0YMHHA
JISUIBHICTD, TO IEPII 32 BCE Ma€ BUPINIyBAaTUCS MHUTaHHS Mpo ii MOTHBH,
MIPUYWHM, TIPO T€, YM HE JOILIIbHILIE CIIOYaTKy 3aCTOCYBATH KpHUMIHAJIbHE
MOKapaHHs MOM’SKIIYIOYOro XapakTepy Ta HaJaHHsA 3a HEOOXiTHOCTI
coLiabHOT JOTIOMOT'H.

3a BusHaueHHsM A.l. JlonroBoi, 6opoTs0a 3i 3MOYMHHICTIO — IIe
aKTUBHE 3ITKHEHHS CYCITIIbCTBA 1 3JIOYMHHOCTI 3 METOI0 3a0e3neUeHHS
MaHyBaHHS 3aKOHY 1 OXOpPOHIOBAHMX IM IHTEpeciB, WiHHOCTEH, HOpPM
MOBEIiHKY, IIe MiJecIpsIMOBaHa HACTYyNalbHA MisUTBHICTD CYCIIJIbCTBAa Ha
caMy 3J0YHHHICTb, Ii IpIUYuHE Ta yMOBH [ 1, c. 386].

Ha mamry gymky, 60poTs0a 31 3T0YMHHICTIO — 1€ aKTHBHA JisUTbHICTH
CYCIIBCTBA, IO CIPSMOBAaHA HA 3JOYMHHICTh, 3 METOK 3a0e3MeUeHHS
NaHyBaHHS 3aKOHY 1 OXOPOHIOBaHMX IM IHTEpEecCiB, IIIHHOCTEW, YCYHEHHS
NPUYUH Ta YMOB, 1O il COPUSIOTH, 3aXUCT )KEPTB 3JI0YMHIB Ta CTBOPEHHS
HEOOXI1THUX 3aCO0IB 3aXHCTY BiJ 3JIOYMHHUX MTOCSATaHb.
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