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YIIPABJIIHHSA ABTOPCBbKUMM ITPABAMM, IO OIIMHUJINCA
BE3 CHAAKOEMIIIB, 3A 3APYBIZKHUM 3AKOHOJABCTBOM

CTarTIO MIPUCBIYCHO OCOOIMBOCTSIM YPETYIIOBaHHS MOAATBIIOI IO aBTOPCHKUX
IpaB, MIOJI0 SKUX HE BHSIBHJIOCS CIIAJKOEMIIIB, 3a 3akoHomaBcTBoM CLIA, Bemukoi
Bpuranii, Himeuunnu, ®paniii, JTutewu, ITamii, Yexii Ta qeskux iHmmMx kpaid. He3sa-
JKaro9 Ha BUHATKOBE 3HAYCHHS 3aXHCTY IHTEIEKTYaIbHOI TBOPYOCTI B CyIacHOMY
iH(pOpMaIIIfHOMY CYCHUIBCTBI, JAOTerep y OUTBIIOCTI NMPABOBUX CHCTEM MUTAHHS
YIPaBIIiHHS TAaKUMH aBTOPCHKUMH TPaBaMH 3aIHIIAETHCS HE JOCHTH YpPETylIboBa-
HUM, [0 YHEMOXJIUBIIOE 3aKOHHE BUKOPHCTAaHHS TPOMaJITHAMH PE3yJIbTaTiB TBOP-
4OCTi aBTOPA, SIKUH momep 0e3 CraJIKoeMITIB.

[IpoBeneHuii aBTOPOM CTaTTi aHaJi3 CBIAYUTH, IO B pa3i BUSHAHHS CHAALIUHU
Takoi ocoOu BigyMmepioi myOiiyHe YTBOPEHHS Mae, sIK MPaBUIIo, iHTepec y HaOyTTi
HEPYXOMOT'0 MaiiHa Ta 1HIIKUX MaTepiaibHUX 00’ €KTIB, 110 MAIOTh OYEBUIHY €KOHO-
MIYHY I[IHHICTb, TOJI SIK aBTOPCHKE IIPABO YaCTO JHIIAETHCS 11032 YBArOI0 3 ONNISIY
Ha CBOIO 0COOJIMBY IPUPOIY, @ CaMe BiICYTHICTH 000B’sI3KOBOI peecTparlii, HemaTe-
piajbHMA XapakTep Tomo. MOXIUBICTh HAOYTTS aBTOPCHKHUX MpaB y CKIail Biay-
MepJI0i CHaAIIMHU Ta IX MOJAJBIIOTO 3AIHCHEHHS HassBHA OLIbIIE B TEOPETHIHOMY
ACTIeKTI, aHIXK y TMIPAKTHYHOMY. ABTOP YCTaHOBUB, IO B OUIBIIOCTI JIEPKaB CIICIIi-
aJTi30BaHe YNPaBIIHHS aBTOPCHKUMU MPaBaMH y CKJIAJli BiTyMepiiol CHaAIuHu HEe
repenoaYaeThes, a TOMy OyJie 3JiHCHIOBATHCS Ha 3arallbHUX 3acaIax Mopyy 3 iHIIHM
BHUJIOM MaiiHa.

VY crarTi 3AiCHEHO aHalli3 IHCTUTYTY CHPITCBKOTO TBOpPY (aHII. orphan work),
sikui 13 kini 2000-x pokiB ¢yHkiionye B CIIA, xpainax €Bpomneiicskoro Coro3y,
B Innii, IliBnenniit Kopei, CayniBcbkiii ApaBii Ta iH. BiH OXOIIrO€ BCi BUMAAKH
BIJICYTHOCTI MOXJIMBOCTI OTPUMATH J103BiJ Ha BUKOPUCTaHHS TBOPY Bij BIACHHMKA
ABTOPCHKUX IIPaB HAa HHOTO. PEKUM CHUPITCHKOIO TBOPY BCTAHOBIIOETHCS 32 3asiBOIO
3aiHTEPECOBAHUX Y TAKOMY BUKOPHCTaHHI pOOOTH 0OCi0 1 mependadae HaJaHHs CIIeIli-
aJTi30BaHUM OPTaHOM Y cepi IHTEIeKTyaabHOT BIACHOCTI TAKOTO TO3BOTY 32 OKpEMY
raty. BeranosieHo, mo meil pexkuM He MOKHa OTOTOKHIOBATH 3 BiTYMEpIIICTIO,
Mo3asik OCTaHHS Mepe0avyae HassBHICTh Y MaliHa BIIAaCHHUKA — JiepyKaBH a00 TepuTopi-
AJBHOT rpOMaI, IO BUKITIOUAE 0e3Xa3sifHICTh aBTOPCHKUX TPAB.

Ha ocHOBI mpoBeneHOro aHaiizy aBTOp BiJICTOIOE€ HEOOXITHICTH BiJIHOBICHHS
B YKpaiHi MPaKTHUKHU MEpeaHHs BigyMepiiol CHaaIuHA caMe JCpiKaBi, sSKa MOTEH-
iITHO Mae OiIbIe MeXaHi3MiB JUIsA €(PEKTHBHOTO 31 CHEHHS BChOTO CIIEKTPY CIIEIH-
(iuHUX TIpaB Ta 000B’SI3KiB, 110 MOXKYTh OIIMHUTUCS B iX CKIai.

Kniouogi cnosa: cupimcoki meopu, asmopcvke npaso, gioymepia cnaoujuna,
mepumopianbia 2pomaod, npagoOHACMYNHUYMEO, YNPAGNIHHA AEMOPCLKUMU
npasamu.
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Chuprii D. Yu. The absence of heirs to the copyrights and their successive
management under foreign law

These scientific papers are devoted to the escheatment of the copyrights in
American, British, and European legal systems and their further management.
Though, the author has found such problems even in those legal systems, where
the state becomes the successor of the escheated copyrights, so they can be easily
unclaimed. While analyzing the foreign experience the author highlights a number
of the problems in concerning the acquisition of the escheated copyrights. The
copyright is rare object of escheating cause the state or the local community are
interested in the acquisition of real estate or other types of valuable property more
than in owning and managing copyrights. The escheating of copyrights in the United
States, for example, is more in theory than in practice, because the state treasures seek
for real estates which are of material interest. This situation easily blocks the further
legal use of the works, whose author had died without any heirs, by the public and its
members, because it is impossible without the owner’s acceptance.

In the late 2000th years, for the resolution of this inappropriate issue many
countries such as the United Kingdom, the United States, members of the European
Union, South Korea and others created and shared the special institute which is
named “orphan work”. The author tried to explain the mechanism of orphan
works under foreign law and argues that orphan work doesn’t mean escheating
copyrights, because the escheating is the process when the state or local community
becames being the legal owner of the copyrights, but the orphan works is the status
of abandoned copyrights which don’t have any owner. Orphan work's institute is
wider because it covers all situations of absence of the legal owners of the copyrights
and unlocks the free use of such works by the public members after paying the fee
for a special license.

The author concludes that copyright management in the foreign legal systems
is in the process of formation, but the experience of acquiring and disposing
of copyright by the state, as well as the institute of an orphan work, may be useful
in Ukrainian law.

Key words: orphan works, copyrights, escheatment, local community, succession,
copyright management.

Beryn. 1o Mipi po3BUTKY JIOACTBA IHTEIEKTYyaNbHa AisUIBHICTE OyJia i € OCHOBHUM PYIIIi€M
nporpecy IuBimizanii. TBopumii Ta iHTENCKTya IbHUI MOTEHIIAT TPOMATH € THM HEBUYEPITHUM
pecypcoMm, 3a SIKHM MOKHA OIIHWTH TEPCIEKTUBU MOJAIBIIOT0 €KOHOMIYHOTO, HAyKOBO-TEXHIY-
HOro Ta, 0E3yMOBHO, JYXOBHOTO PO3BUTKY cycriibcTBa. CaMe TOMY CTBOPEHHS CIPHSATIHBUX
YMOB JIJIS TUTITHOTO 3/1IHCHEHHS 1HTEJEKTYaIbHOT JISUTbHOCTI Ma€ CTaTH OJHHUM 13 TPIOPUTETHUX
3aBllaHb JICpXKaBH, 1 HAHOUTBII ¢()EKTUBHUM METOIOM CTUMYJTFOBAHHS TaKol JISUTBHOCTI € SIKICHE
MIPABOBE BPETYIIOBAHHS MPABOBITHOCHH y c(hepi aBTOPCHKOTO IMpaBa.

Sk BimoMo, cy0’ eKTHBHI aBTOPCHKI IIpaBa (30KpeMa, MaifHOB1) MatOTh MIEPEX1THUI XapaKTep.
Ile o3Hauae, 110 B JaHUX MPABOBITHOCHHAX JIOMYCKAETHCS TPABOHACTYITHUIITBO, a IXHIH cy0’eK-
THHUH CKJIaJ HE 0OMEKYETHCS CaMHUM TiTBKH aBTOPOM. 3BaXKaroun Ha 00’ €KTHBHI 3aKOHM 0i0IoTii,
HEPIJIKO JIOBOAMTHCS TOBOPUTH 1 IIPO MOCMEPTHE MPABOHACTYITHHUIITBO, aJKE 31 CMEPTIO JIFOMUHH ii
aBTOPCHKI MTpaBa He MPUIUHAIOTHCS: TaK, Ha MiJCTaBi 4. 2 cT. 28 3akoHy Ykpainu «IIpo aBTopchbke
MIPaBO Ta CyMIXKHI IpaBa» BOHM BKIJIFOYAIOTHCS J0 CIIaIKOBOT MacH Ha 3arajbHHX 3acajax Ta 3/ii-
CHIOIOTBCS CIIAJKOEMIIMU SIK CyO’ €KTaMH aBTOPCHKOTO IpaBa.

IIpu oMy He CJIiJT BUKJIFOYATH 1 BUITAJIKK, KOJIM 0CO0a HE MA€ CIIaJIKOEMIIIB aHi 3a 3aroBi-
TOM, aHi 32 3aKOHOM; KOJIV TMIOTEHI[IIHI CMIaIKOEMII HEe TIPUNHSIIN CTIAIIUHY Y1 BIIIMOBUIIHCS BiJT 11
MPUKAHATTS; a00 K KOJIM BOHM OyJIM YCYHEHI1 BiJI paBa Ha criaJKyBaHHsI. J{J1s Bpery/IroBaHHS TaKUX
HETMOOJMHOKHX CUTYyallild y TIepeBaXkHIl OUTBIIOCTI TPABOBUX CHUCTEM ICHYE IHCmuUmym gioymep-
10T cnaouwiunu.




Husinicmuka

Tak, B YkpaiHi monajpiia J0JIs CHaAII|HH, 00 SKOT He BUSBUIIOCS CIAJKOEMIIIB, BU3HA-
qaeTbes y cT. 1277 LuBinbHoro Kozekcy Ykpainm (nam — 1K), Bumiesa3HayeHi BUNIajKu € M-
CTaBaMH Ul BH3HAHHS CIAAIIMHH BiTyMEpIIOIO Ta MEPEXOAy TaKoro MaifHa y BIACHICTH mepu-
mopianvnoi zpomadu. Y TiM, yKpaiHCHKHAN MIJIX1/T HE € TUITOBUM JJIs 3apyOiXKHOTO 3aKOHO/IaBCTBa,
ajKe B OIIBIIOCTI KpaiH CBITY BigyMepily CaIIHy HaOyBae came aAepkasa — iaeThes npo Opan-
uito (ct. 768 ®LK), Himewuuny (map. 1936 HILY), Pociro (ct. 1151 UK P®), binopycs (1. 5
ct. 1054 1K), Itaniro (ct. 586 LK), Yexiro (§ 1634 LIK), JIuty (ct. 5.62 LIK), JlarBito (cT. 416
LK), Ascrpito (§ 760 LK), Hseituapiro (ct. 466 LIK), Kazaxcran (1. 5 ct. 1057 LIK), Tamxukuc-
taH (1. 5 ct. 1152 IK), a Takoxx CILIA, Benuky bpuranito Ta iH.

3a 3araJlbHIM MPABHIOM OUTBIIOCTI TPABOBHUX CHCTEM CBITY, aBTOPCBHKI ITpaBa MOXKYTh OyTH
BH3HAHI CKJIQJOBOIO YAaCTHHOIO BiIyMepIioi CHAIIIUHKA Ha PiBHI 3 iHIIMM MaiHOM HOMEPIIOTO.
HesBakatoun Ha 11e, BKIIOYCHHST aBTOPCHKUX MPaB 10 CKJIaTy BiIyMEpIoi CIaIIINHA K B YKpa-
Hi, TaK 1 B 3apyOXKHHX JIepKaBax JMIIAETHCS OUThIIE Ha PiBHI TEOPIl, HIXK MPAKTHKH: TPaIUITiiTHI
00’€KTH IUBIJIBHHUX TPaB, M0 MAOTh YITKO BHPAXKEHY MaTepialibHy (OpMYy, SIK-OT HEpYXOMICTh
Ta iHIIE I[IHHE MaiHO, € 3a3BUYail OiJbII «ITOMITHUMI» Ta BarOMHMH JUIsl TPABOHACTYITHUKIB
nomeproro. lle moB’s3ano HacaMIiepesa 3 YCKIATHEHUMH MPOIEAypaMH HaOyTTs Takoro MmaiiHa
(HampuKIaj, y BUIMAIKy 0OOB’SI3KOBOI peecTpallii), HampalbOBaHOK 3aKOHOAABYOI0 Ta MpaBO3a-
CTOCOBHOIO 023010, KPiM TOTO, HE BApPTO TAKOXK HEJIOOIIHIOBATH (DaKTOp EKOHOMIUHOI BUTOJH B Pasi
HaOyTTS TaKUX 00’ €KTIB.

o sk cTocyeThest Cy0’ €KTUBHOTO aBTOPCHKOTO TpaBa, TO TYT CKJIajacs AiaMeTpabHO Mpo-
TUIISKHA CUTYyalis. BpaxoByioun Te, 110 BOHO BHHUKAE HE3AJICKHO BiJl TOTPUMAHHS OYIb-SIKHX
(hopMaNTbHOCTEH, CITaIKOEMII MOMEPIIOTO MOXKYTh HaBiTh HE OyTH OOiI3HAHWUMH TPO HASBHICTDH
y HBOTO aBTOPCHKUX IMpaB. SIKIIO BiTHOCHO OJH3BKI J0 CIIAIKOAABIS OCOOHM 9acTO HE BOJOMIIOTH
TaKoIo iH(OpMaIIi€ro, TO OpTaH, SIKU 3BEPTAETHCS IO CYAY i3 3asBOIO PO BH3HAHHS BiTyMEPIIOO
CTIAIIIHA, TUM T1ade HE MOXKE 3HATHU IIPO HASBHICTH Y IOMEPIIOTO aBTOPCHKUX IPaB.

VYTim, crienngika aBTOPCHKUX IMPaB JO3BOJISIE CTBEPDKYBATH, IO MOMPH CMEPTh aBTOpA,
00’€KTH aBTOPCHKUX TPaB HE BTPAYAIOTh CBOET MOTEHIIIIHOIT IIIHHOCTI HAacaMIiepe]l ISl CyCITiib-
CTBa, TOX B OKPEMHUX TPOMAISIH I[IJIKOM MOKE€ BHHUKATH TOTpeOa B TAKOMY BUKOPUCTAHHI Pe3yiib-
TaTy JiSUIBHOCTI MOMEPIIOTr0 aBTOpa, Ui SKOTO HEOOXiJHEe OTPUMAaHHS BiJIIOBITHOTO J03BOIIY
BJIACHHMKA aBTOPCHKHX MpaB. be3cy0’ eKTHICTh aBTOPCHKUX TPaB 3 ONNIAY Ha IXHIO CYCHiJIbHY 3Ha-
YYIIiCTh € 0COOTUBO HETAaTUBHUM CYCIUIBHUM SIBHIICM, SIKE, BTIM, TaK i HE 3a3HAJIO CUCTEMHOTO
BUpIilLIEHHS aHi B YKpaiHi, aHi B IHIIMX JIep)KaBax CBITY.

Ha xanp, 3a3Ha4eHa IpoOIeMaTHKa YaCcTo JINIIAETHCS 11032 YBAarOk YKPaiHCHKUX HAYKOBIIIB.
[IpoTsiroM ocTaHHIX POKIB BITYM3HSIHUMH BUCHHMH OyJI0O BUKOHAHO HEMAJO0 IPYHTOBHUX JOCITi-
JDKSHD 311HCHEHHS, TUHAMIKH Ta 3aXUCTy MalHOBUX TIPaB IHTEJICKTYaIbHOI BIACHOCTI B LILIIOMY
Ta aBTOPHKOTO TIpaBa 30KpeMa, OJHAK SIKIIO Y HUX poOOoTaX i MPUAUIIETHCS yBara MoCMEPTHOMY
MPaBOHACTYITHUIITBY, TO TUIBKH B aCTeKTi criajkyBaHHs [1; 7]. HaTomMicTh MUTaHHS BIIyMEpIIOCTI
aBTOPCHKOTO TIPaBa 3a3HalI0 BUCBITIIEHHS 3 OOKY BUCHUX, SIKi 3afMarOTHCSI JJOKIAJHIM BHBICHHIM
CHaJIKOBHX TIpaBoBimHOCHH, Hanpukian €.0. Padokons [2; 3], €.B. ®ecenxo [4], ['B. Uypnitu
[6] Ta iHIIMX HAyKOBIIB, SIKi, BUBYAIOUN 1HCTHTYT BIIyMEPIOCTI CIAUINHU, PO3IISHYIN OKpPeMi
aCTICKTH ICHYBaHHS aBTOPCHKUX MpaB y 11 CKIIai.

IMocTanoBka 3aBAaHHA. 3aBJaHHIM Ii€] POOOTH € ITOCIHIHKEHHS MOJANbBIIOI J0Ji aBTOP-
CBHKUX ITPaB, MIOJ0 SKUX HE BHSIBHUIOCS CIaIKoeMIINB 3a 3akoHonaBctBoM CIIA, Benukoi bpurawii,
Opannii, HimeuunHu Ta iHIIUX KpaiH. 30KpeMa, IpeIMETOM BUBYEHHS € 3aKOHOJaBU1 Ta MPAKTUYHI
3aca/iu yNpaBJiHHS JaHUMH [IPaBaMU SIK Ha €Tarll BIJICyTHOCTI CIIAJKOEMIIIB, TAK 1 HA €Tarli BKIIIO-
YCHHS aBTOPCHKUX MPaB J0 CKIAIy BiyMepioi CIIaJIIHHU, KOJIU MO0 TAKOTO MaiHa 3’ IBISIETHCS
KOHKPETHHIA PaBOHACTYITHHUK — JIepyKaBa YU TEpUTOpiaibHAa TpoMana. B 000X BUIagKax mocrae
MUTAHHS MO0 MOYJINBOCTI 3aKOHHOTO BUKOPUCTAHHS TPOMaITHAMHU TaKUX TBOPIB. 3 OISy Ha
II¢ IOIIJTbHUM BHJIAETHCS BUBUCHHS 0COONMBOCTEH IHCTHTYTY CHPITCHKOTO TBOPY, MPUTAMaHHOMY
UM KpaiHaMm, Ta OIliHKa IePCIICKTHB HOTo BIIPOBAKEHHS B YKPaiHCHKE 3aKOHOIABCTBO.

Pe3yabraTn gocaigxenns. Huspka yBara J1o IiJIKOM peanibHOI ipoOieMu 6e3¢cy0’eKTHOCTI
aBTOPCHKHX NPaB B YKpaiHi BUKJIMKaHA IEPEAYCiM HEOCTAaTHIM piBHEM IPABOCBIZOMOCTI IpoMa-




ITIPABO I CYCIIIJIbCTBO Ne 3/2021

JiH y cepi npaBa iHTENEKTyaIbHOT BIIACHOCTI, TIONMIMPEHICTIO MipaTcTBa, TUIariaTy, miapoOIcHHS
TOImO. 3a TaKMX OOCTAaBWH SKHAWIIBUAIIC YCYHEHHs 0e3Ccy0’€KTHOCTI aBTOPCHKHX ITPaB, OO
SKUX HE BUSBUIIOCS CITAJKOEMIIB, 3311 OTPHMAHHS J03BOJIY HA 3aKOHHE BHKOPHCTAHHS BiJIO-
BIZTHHX TBOPIB HE Ma€ MOMHUTY B CYCHUIBCTBI. Jlemo Kpaima CUTyarlist CKianxacsi B pasi 3apyOixk-
HUX JICP)KaB, X04a i TaM BKIIFOYCHHS aBTOPCHKHUX IPaB 10 CKIIAMy BiIyMepsol CHaaIiluHu 4acoM
JMIIA€THCS Ha PiBHI TEOPIi.

Tak, HampuKIIaI, 10Jsl aBTOPCHKUX IPaB y pas3i BiJICYTHOCTI B IXHHOTO IMOMEPIIOTO Biac-
HUKa CHAJKOEMIIIB JJOCUTh JABHO BBAXKAETHCS OJHUM 13 HalOUIbII npobneMHux nuTanb y CIIIA.
[ousatTsa «escheatmenty yOpOIOBK CTOIITh CTOCYBAJIOCS JIMIIE HEPYXOMOCTI, BCE iHIIE MaitHO
MICPEXOMIUIIO Y BIIACHICTh NIepKaBU sIK Oe3xassiitae — unclaimed (abandoned) property. 3apa3 xe
HAOyTTs AEpKaBOIO MaifHa, MO0 SKOTO IPOTSITOM IEBHOTO IEpiony 4acy He 3HAWIIIOCS BIac-
HUKIB, OXOIUTIOETHCS POJJOBUM TMOHSTTAM «escheatmenty, IO 9acTO OTOTOXKHIOETHCS 3 TEPMIHOM
«BLTYMEPITICTHY.

VYTim, cripaBe/UIHBO Oyjie 3a3HAYUTH, 1110 B KpalHAX aHTIIO-aMEPUKAHCHKOT CUCTEMH MpaBa
«escheatment»» — TMOHATTS OUTBII MIUPOKE, aJPKE BOHO OXOIUTIOE HAOYTTS JIEP)KABOIO HE TUIBKH
CHAIIIMHHU, 100 SKOi HEe BUSIBHIOCS CHAIKOEMIIB, a i 0e3Xa3saiHOT0 MaiHa 3arajioM. SKIno
CKapOHUYMH MITATy BUSBISE CIAIIINHY, Ky HE NPUNAHSUIA CIIAIKOEMIII, BiH BHOCUTH ii 10 pee-
cTpy 1 Oepe Take MaifHO MiJl IepkaBHY omiky. [Iporiec mepexoay mpasa BIaCHOCTI HA TaKe MAHHO
Bi/I0YBa€THCS TOJI, KOJM BOHO MPOTSATOM TPUBAJIOIO Mepiony yacy nepedyBae B craryci Oe3xa-
3SHOTO, @ TOIIYKH X04a O SIKHXOCh POJMYIB SIK MOTCHI[IHUX CIIaJKOEMIIB BUSIBUIUCS Oe€3y-
crnimauMu [8]. CTpok, miciis CIUIMBY SKOTO JAepraBa MOXKE 1HILIIOBaTH escheatment process,
BapIOETHCS B 3aJICKHOCTI Bi IITATy. Bijblille TOro — TPUBATICTH I[BOTO CTPOKY 3aJICKHUTH 1 Bif
BUIy MaiHa, a OT)Ke, JepkaBa HaOyBae HE BCIO CIAIKOBY Macy 3arajioM, a TiJIbKH OKpeMi ii
CKJIamHUKU. BusiBmeHHs 1 HaOyTTS Takol CIAANIMHHE HE € 00OB’S3KOBUM [UIS AepkaBu. Llym
3aiiMaeTbes TONMOBHUN ckapOHMuuii mrary (County Treasurer), sikwid 1 3MIHCHIOE IMMOMAJBIIE
YIPABIiHHSA 1 pO3MOPSUKCHHS HA0yTHM JIepyKaBOK MaifHOM BiJ 1i iMeHi. Po31moin Takux moBHO-
Ba)XCHb BIJIIIOBIIHO JI0 KaTeropiii MaifHa He MPAKTUKYETHCS (K MPaBUIIO, TOMY, IO IITAT HAly-
Ba€ B OCHOBHOMY TUIbKH HEPyXOME MaiHO), X04a BUKOHABYA Bjaja IITATy TCOPETHYHO MOXKE
HIIIIOBaTH BUAUICHHS OKpeMoro BimomcTBa. LIIMpOKO MPaKTHKYETHCS 3alydYeHHS MPUBATHUX
ayJUTOPIB, a TAKOXX HAaJITAHHSI BUHATOPOJ TUM I'POMASTHAM, SIKi TOBIIOMIJIN ITPO HASABHICTh TAKO1
CHaAIIMHU. SIK MpaBWIIO, KOXKEH INTAT MAa€ BIIKPUTI OHJIAWH-peecTpu 0Oe3xa3siiHOro MaifHa.
Taka akTUBHICTbh NMOSCHIOETHCS 3alliKaBICHHAM IITATy B HaOyTTi y BJIACHICTh He3aTpeOyBaHOTO
MaifHa Ta B MOJANIBIIIOMY PO3IOPSIKSHHI HUM — MIOPIYHHIA TOXIJ IITATY BiJl HhOTO BUMIiPIOETHCS
B JIECATKAX MUTBSP/IB J0JIAPiB, IO, 1032 OyAb-IKHM CyMHIBOM, CTAHOBUTH BiTIyTHUN MPHOYTOK
JUIST HOTO OFOIKETY.

I xoua 1o ckmanmy Bimymeprnoi cmagman B CILIA mimkoM MOKYTH BXOAWTH i TIpaBa iHTe-
JICKTYaJIbHOT BJIACHOCTI, TaKa MOXIIWBICTh Hapasi JUINAETHCS JIUIIEC B TEOPETHUHIN TUTOIIWHI.
[To-niepie, BiyMepiicTh CHAAIUHU — II€ JOCHTh HeOaXaHWW 3 TOYKH 30pYy aMEPUKAHCHKOTO
3aKOHOJ/IaBCTBA BapiaHT PO3BUTKY IOJIil, TOMY HasBHICTh X04a O OHOTO BiJIaJICHOTO POINYa yHe-
MOYKJTBITFOE MOJKJTUBICTD TIEPEXOy MaiHa 10 AepskaBu. Lle mpu3BOAUTH 10 TOTO, 110 OTOIOIICHHS
CIa/IIIUHK BiyMEPJIOIO CTAE KpaiiHiM 3aX0/I0M 3 yCyHeHHs 1i Oe3xassiinocTi. [lo-apyre, sik Mu Bike
3a3Havanu, B CIIA nepxaBa HaOyBae He BCIO CIIAJIKOBY MacCy — IITAT iHIIIIOE TPOIIEC TUTBKH 11010
KOHKPETHOT'O MaiiHa, SIKe IITaT PO3LiHIOE sIK Oa’kaHe Ta I[iHHE Y (JiHAHCOBOMY acIeKTi. ABTOPCHKi
mpasa, K MPaBUIIO, JIUIIAIOTHCS 032 YBArow JepKaBH, MO3asik BOHH HE3PIBHSIHO MEHIN IiHHI,
HIK, HalIpUKJIa, Hepyxome MaitHo. Tomy ko B YkpaiHi Takuil «BUOIPKOBUI» MiJIX1J1 A0 PaBo-
HACTYITHHIITBA IIOA0 BiTyMEpIIOi ClIaAINHK HEe epeadadeHuil 3aKOHOIAaBCTBOM Ta € Hapasi BaJloro
npaBo3actocyBaHHs, To B CLLIA s cuctema mparoe CTOMTTSIMHU.

I3 po3BUTKOM MpaBa IHTENEKTyaJlFHOI BIACHOCTI Il CHCTEMa [elaii OibIle CTaBHIIa
B HEBU3HAUCHE CTAHOBHIIE OCI0, K1 0akalli Ha 3aKOHHHUX ITiJICTABaX BUKOPHCTATH TBIp, KU 11e
HE MIePerIIoB y CyCITijibHE HaI0OaHHS, ajie 31 3pO3yMIJIMX MPUUWH 3B’ I3aTUCS 3 TIPABOBIACHUKOM HE
BHJIABAIIOCS] MOXKITUBUM. TOMY BeMKa KUIBKICTh IIIHHUX PE3yJbTaTiB iHTEIEKTYaIbHOT TBOPUOCTI
a00 BUKOPUCTOBYBaJAcs HE3aKOHHO, a00 K B3arasi Hiia B 3a0yTTs. YceOiuHe MOCUICHHS 3aXUCTy
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ABTOPCHKOTO TIpaBa, 3a00poHa IiparcTBa Ta (HOPMYBaHHS BHCOKOI TPABOCBIJIOMOCTI TPOMAaJIsTH —
yCi Il YUHHUKH HE JTO3BOJISUIN JIMIIATH JITAHY CUTYaIlit0 0e3 BUPIIICHHSI.

[Tepmy Taky cripoOy Oymno 3xaiiicaeno B CILIA y 2005 pori, komu Odic aBTOpCEKHX MpaB
3alpOIOHYBAaB CTBOPUTU TakK 3BaHUN «DOHJ MepTBOI PyKW», KU OM OTPUMYBaB KOIITH 3a
HaJaHHS MpaBa KOPUCTYBAaHHS TAaKUMH TBOPAMH 1 3roJIoM OU MepepaxoByBaB iX aBTOpaM, KOJIH Ti
BUUYTh Ha 3B’s130K [14]. Onnak y 2006 poiri BiAMOBiqHHIA 3aKOHONPOEKT OyB BiaxuieHui KoH-
rpecoM, a Mojaibile po3poONIeHHs 3aKOHOJABCTBA B AaHil cdepi Oyno CHOBUIBHEHO Y 3B’SI3KY
3 (piHaHCOBOIO KPH3OIO.

Ha mouarky 2010-x pokiB y npasi CLIA, Kananu ta kpain €Bporneiicbkoro corosy (nam —
€C) 3’sBUBCA 1 CTPIMKO TOIIMPHUBCS. HOBHU IHCTHTYT — cUpimcoKuii meip (aunen. orphan work).
Y CUIA 3aranpHe BiTaHHS CHPITCHKHIMH TBOPaMH Ta MpaBaMH Ha HUX 3AilicHIOE Bropo aBTop-
CBKHX TIpaB. [lompu cKiagHOIII B HOTO 3aKOHOIABUOMY BpETYJIIOBaHHI Ta HOTO BiIHOCHY MOJO-
nicTh (Hampukiaj, y Benwkiit Bputanii BiH OyB 3ampoBajpkeHuid Tibku y 2014 pori, y kpaiHax
€C —y 2012 porii), BiH CTaB peabHAM BUXOJIOM 13 BIJICYyTHOCTI 3B’SI3KY 13 TPABOBIACHUKOM.

CHPITCBKUM € TBIp, MO0 SKOTO HE CIUTMHYB TEPMiH JIii aBTOPCHKOTO TMpaBa, ajie BOJIHOYAC
BIJICYTHSI MOYUIMBICTh 3B’SI3aTUCS 3 TIPABOBIACHUKOM JIJISi OTPUMAHHS JTO3BOJY Ha BUKOPHUCTAHHS
TBOpY. CMepmb asmopa 6e3 cnaokoemyie He € EOUHON NIOCMABOI0 O/l GUSHAHHA MEOPY CUpIm-
CbKUM — 00 €EKMUBHO ABMOPCHKI NPABA MOICYMb MAMU GNACHUKA, OOHAK AKUWO OMPUMAMU 8i0
Hb020 0036111 HEMONCIUBO, MEIP MOdCe cmamuy cupimcokum. Y TakoMy pasi J03Bii Oyae BUAAHO
KOMIIETeHTHUM OPTaHOM JAEp>KaBU 3a BiANOBiNHY muiaty. IIpoTdrom meBHOro mepiomy vacy, IO
BHU3HAYAETHCS KOHKHOIO JIEPAKABOIO, L1 KOILTH 30epiratoThes, 1 B pa3i MOSBU aBTOPA YW KOTO CIIaJKO-
€MIIIB TIEPEPaxXOBYIOThC Ha Horo (ixHii) paxyHoK [16]. [Ticns crumBy CTPOKY KOINTH IEPEXOIATh
y BIIACHICTB, SIK IPABIJIO, KOMIICTEHTHOTO OpraHy y cdepi iHTeNeKTyalbHOI BIaCHOCTI i MalOTh
BHUTPAYaTUCS Y BIIMTOBITHAX IIJISX.

TakuMm 9uHOM, peXHUM «orphan work» MOXe TIOIIMPIOBATUCS HA JIOCHTH IMTHPOKE KOO
BHIIAJIKIB: aBTOP KHBHIA, ajie HOro MICIIe3HAXO/KCHHS BU3HAYUTH CKJIATHO; Oy/Ib-sKi BiIOMOCTI
PO aBTOpa BiJICYTHi, 00 K BiH CTBOPHB TBIp IIi/I ICEBIOHIMOM; aBTOP TIOMED, a 3B’s3aTHCS 3 HOTO
CTHAJIKOEMITSIMHU SIK ITPABOBIIACHUKAMH HEMOXKJIMBO; CTIA/IIIMHY HIKAM 31 CTIaJIKOEMIIIB HE IPUIHATO,
aJie e He CIUTMB CTPOK /ISt BU3HAHHS 11 BITyMepIioro; epxkaBa HaOysa akTHBH Ta HEPYyXOMe MaiiHO
SIK BIIlyMepITy CHaJIIIMHY, & PO HASBHICTh y TOMEPJIOr0 aBTOPCHKHX MPaB KOMIIETEHTHI OpraHu He
3HanM, a0 HABIAKH, 3aBiJIOMO HE BHUCYBAJIM MalHOBUX NpeTeH3ill, ajpke, Hanpuknafd, y CIIA
JepxaBa He 3000B’s13aHa HaOyBaTH yBeCh 00CAT CIaJKOBOI MacH.

Incrutyt «orphan work» NO3UTUBHO OLIHIOETHCSI HABITH TUMU BYEHHMH, SIKI BiJICTOIOIOTH
HEOOXiTHICTh IEPEXOTy aBTOPCHKUX MPAB IMICIS CMEPTi IXHHOTO TIEPBUHHOTO HOCISI B CYCITIUTFHE HAJI-
Oanus. Hampuknan, aMepI/IKaHCBKI/Iﬁ yquI/If/i y Tajy3i npasa iHTeneKTyanLHo'l' BiacHocti I1. T'enpn
yKasye, 1110 nepe6yBaHH;[ TBOPIB y BUIBHOMY AOCTYIIi CTHMYITOE KUTBbKICHI ITOKa3HUKA pesybra-
TiB TBOPYOCTI MEPECITHUX TPOMAISTH, CTBOPIOE CTIPHUATINBI YMOBH UISI CTBOPCHHS HOBHX 00 €KTIB
aBTOPCBHKOTO TpaBa. CBOIO MO3HIIII0 HAYKOBEIh OOTPYHTOBYE CTAaTUCTHKOIO 3 Bikimesii: OibIIicTh
OiorpadiyHMX cTaTeld, CTBOPEHUX HOBUMH KOPHCTYBaYaMH BIIEpIIle, 3aCHOBaHa Ha TBOPaXx, IO Tiepe-
OyBaroTh y CyCHUIBHOMY HaJ0aHHI. 3a3HAYAE€ThCS TAKOXK, L0 MEepeBakHa OUTBIIICTE (hoTorpadii
Ta 1TI0CTpaii, 10 BUKOPUCTOBYIOTHCS HA TEMAaTHYHHUX CTOPIHKAX, € y BIAKPUTOMY AOCTYII.

Ane nipu upomy I1. Tenpa cipaBeyivBo, Ha HAaIll OIS, BKa3ye, 10 TaKUM «IIPUIIBHLIE-
HUI» TepexiJ TBOPIB y CyCHUIbHE HaAO0aHHS MOXKE NPHU3BECTH 0 HU3KU MPOOJEM, HANPUKIA,
SIKIIIO 3HAMIIIOBCS aBTOP TBOPY, SKUM MPOTSITrOM IEBHOTO MEPiOy Yacy BKe nepedyBae y BUIbHOMY
Joctyi, ado K y pasi peectpauii mpaB Ha Takuil TBip. Asie 0codH, sIKi BUIbHO BUKOPHCTOBYIOTb
el TBip, HE MOXYTh JICTKO i3HATHCS MPO Takui (akT peecTparllii abo mpo Te, 4u OyIo IOHOB-
JICHO aBTOPCBHKE MpaBo, mo3ask y CILA BimcyTHI 3araqbHOIOCTYITHI PEECTPU aBTOPCHKHX IPaB,
1 B TaKOMY BUIIaJKy O€30ITaTHE BUKOPHCTAHHS TBOPY OyIle TPHUBATH, a [Ie 03HAYAE, III0 TPUBATHME
1 TIOPYIIIEHHS aBTOPCHKUX TIPAB.

Tomy HayKoBenb BBaXKae, 10 BBEACHHS CHCTEMH CHPITCHKUX TBOPIB — I1e€ PO3YMHHUIA OamaHC
MIX CYCIIUJILHUM 1HTEPECOM Y BUKOPHCTaHHI pe3yJabTaTiB TBOPYOCTI IHIIHUX OCi0, 1 MpaBaMu aBTO-
piB, SIKi OTPUMAIOTH IJIATY 3a Take BUKopHucTaHH:A [12, ¢. 30].
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CripaBi, pedicum cupimcopKko2o meopy He 03HAYA€E nepexody agmopcbKux npas y 61ACHICMb
Oepofcaeu a TOMY OTOTOXKHEHHS Horo 3 BigymepiicTio Oyio O moMuiakoBuM. TBip Moxe OyTH
CI/IplTCLKHM JIOTH, TOKH Jiep>KaBa, HAIIPUKIIAMI, HE Ha6y;[e IIpaBa Ha HHOTO SIK BiyMepITy CIIa IIIHY,
aJDKe TOZ1 BOHAa Ha0yBa€ THTYII TOBHOTO BIIACHHUKA i MOXKE PO3IIOPSIKATHICS aBTOPCHKUMH ITPABAMH
Ha CBilf po3cy.

SIK TmpaBmIO, MpOLEAypa BU3HAHHS TBOPY CHPITCBKUM iHINIIOETHCS 3aiHTEPECOBAHOIO
y BUKOPHCTaHHI JQHOTO TBOPY 0CO0OI0, TOOTO JAep:kaBa HE BHSBISE aKTUBHOI POJIi CTOCOBHO
MOHITOPUHTY MOTEHLIHHUX TBOPiB. ToMy po0OoTa CTae CUPITCHKOIO HE aBTOMATUYHO, A 32 3asBOIO
Takoi 0COOM 1 micysl 3AIHCHEHHST KOMIIETEHTHUM OPraHOM MOILIYKiB IMOBIPHHMX MpPaBOBJIACHHKIB.
Tak, Hanpukiaa, 6putancekuit Odic iHTenekTyanpHo1 BaacHocTi (nani — Odic), mepm HiXK HagaTH
poOOTI CTaTyc CUPITCHKOI, 3MIHCHIOE P/ 3aMTIB Y 0a3u JTaHUX, HAI[lOHATIBHI 010J10TEKH, TPOBO-
JIUTh TIOMYK B [HTEpHETI, IPYKOBAHUX Ta EIEKTPOHHUX 3ac00aX MacoBoi iH(GopMaIllii Tomo. Y pasi
SIKIO TIPABOBJIACHUKW HE OyJIM 3HAWJICHI, JaHi MpOo TBIp BHOCATHCS JIO CHEIAILHOIO PEECTPY,
00 HaIaJi KOXKEeH, XTO 3aX04e HOro BUKOPUCTATH, OTPUMYBAaB BiIOBIIHY JiilieH3ito Bij Odicy 3a
neBHy w1aty. Lli komTu nepxaBa BUTpavae Ha BIOCKOHAJICHHS Ta pOOOTY TaHOTO PEECTPY, BUAATY
TineH3ii, 3MiHCHEHHS 3alNTiB, a TAKOX IS (PIHAHCYBAHHS COLIAIBHUX, KYJIBTYPHHUX Ta OCBITHIX
MIPOEKTIB, HA MOTPeOU apxiBiB, 0i0Ii0TEK, My3€iB, OCBITHIX YCTAHOB, SIKi, KPIM TOTO, MOYKYTh BHKO-
PHUCTOBYBaTH CHUPITCHKiI TBOpU Oe3 OTpUMaHHS JIIleH3iiHOro n03Boiy. [lonibHa cucrema mparoe
i B Kanazi — KoIITH 32 BUKOPUCTAHHS CUPITCHKUX TBOPIB HAIXOAATH 10 Paau 3 aBTOPCHKUX MpaB,
1 SIKIIO 3a IT'SITh POKIB BIACHUKA aBTOPCHKUX MpaB Tak 1 He Oylo BUABICHO, KOIITH OCTaTOYHO
3apaxoBYIOThCS JI0 OIOKETY i€l ycranosu [22, ¢. 39].

ToroxHne JineH3yBaHHs MPoBoAUThCA B [Hail (cT. 31a 3akoHy po aBTOpChKE MpaBo), SAmnoHil
(ct. 67 3akoHy mpo aBTOpPCHKE MpaBo), CaymiBebkiit Apasii (cT. 16 3aKoHy PO aBTOPCHKE IPaBo),
a Takox YropmuHi. Y ct. 49 3akony IliBnenHoi Kopei mpo aBTopchke MpaBo, HANPUKIIAJI, yCTa-
HOBJICHO, IO BiAyMEpIi aBTOPCHKI MpaBa € BIIACHICTIO JIEPYKaBH 1 caMe BOHA 3IIMCHIOE HATaHHS
JIO3BOJIIB HA BUKOPUCTAHHS TBOPY Bijl cBOTO iMeHi. Kopelichke 3aKOHOAaBCTBO TAKOXK 3ATIO3UYHIIO
IHCTUTYT CHPITCHKUX POOIT: y pasi KO ocoba Xoue OTPUMATH JI03BiJI HA BUKOPUCTAHHS TBODY,
OIHAK iMeHTU(IKYBaTH BIaCHUKA MAaifHOBHX aBTOPCHKHX IPaB HEMOXIIMBO, TAKUN O3B MOJKHA
oTpuMaru y MiHicTpa KylIbTypH, CHOPTY Ta TypU3My HICIIs CIUIATH BiAIIOBITHOI CyMH.

B €C 3 2012 poxky gmie Jupektusa 2012/28/EU, 110 OXOIUTIOE CHPITCHKI TBOPH, CTBOPEHI
B €C sk npyKoBaHi, KiHeMaTrorpagiuHi Ta aynioBi3yalbHi TBOpH, (pOHOrpaMu Ta TBOPH, BOYHO-
BaHi a00 BKJIIOYEHI B iHINI TBOPH 4M (POHOTPAMHU, a TAKOXK HEOMmyOsikoBaHI TBOpU. DaKTUUHO
TIOJIOXKCHHS 1i€1 JIUPEKTUBU CTOCYIOTHCS TINBKA BUKOPUCTAHHS TBOPIB HABYATBHUMH 3aKIIaIaMU
Ta yCTAaHOBAMH, L0 OMIKYOTHCS KyAbTYPHOO CHAALIMHOO 3 HerI/I6yTKOBOI-O METOL0, 1 IpU upOMy
erOpyETLCSI TMUTAHHS MO0 JOCTYIY FPOMAJISH 10 TAKHX TBOPIB. Hanpuknaz, y HimeuunHi i icHye
PEECTp MIICH31H MO0 CHPITCHKUX TBOPIB, OIHAK ITOKH BOHU BHIAIOTHCS TiTBKH IJIST HEKOMEPIIik-
HOTO KOPHCTYBaHHSI.

J1o BUHSATKOBUX BHIIQJIKIB HAJISKATh JIEPIKABH, JIe CMEPTh aBTOpa 0e3 CIaJIKOEMIIIB 3a 3aK0-
HOM 1 32 3aITOBITOM 03Ha4Ya€ aBTOMAaTHYHHI TIepeXiJ] HOro TBOPIB y CyCHiJIbHE HAJA0aHHS, a TOMY
OTPUMaHHsI OyJb-SIKMX JIO03BOJNIB HE MOTpiOHE (Hampukian, cT. 53 3akony CrnoBauumuu «lIpo
ABTOPCBHKE TIPABOY).

KoxxHa nep:kaBa MOXE BCTAHOBHUTH OKpEMi OCOOIMBOCTI OTpPHUMaHHS TI'POMaIsTHAMHU
JIOCTYIY IO CUPITCHKUX TBOPiB, OJJHAK MOKH HE BC1 BAAIOTHCA JI0 SIKICHOTO PO3pOOICHHS HOpMa-
TUBHOI 0a3M Ta IHCTUTYLIH, AKi 0 OXONMIN SKOMOTa LIMpIIE KOJIO 00’ €KTIB aBTOPCHKOTO IMpaBa
1 103BONIMIM O 3a0€3MeYUTH ONepaTUBHE OTPUMAHHA JIIEH31H Ha TBOPH BCiMa OXOUYMMH HAaBITh
TOZ1, KOJIM aBTOp MoMep 0e3 CHaJKOEMIIIB, a IepKaBa 1ie He cTana ii IpaBOHACTYHUKOM. IHCTH-
TYT CHPITCBEKOTO TBOPY Hapasi € HeJOCKOHAINM — 30KpeMa, Hapasi BiH pOOHUTh BiTYYTHO HEBUT'1]I-
HUM HEKOMEpIilfHe BUKOPUCTaHHS TBOPIiB; y 0araThoxX KpaiHaX KoJIo Cy0’€KTiB, sIKi MOXKYTH 3aITd-
TYBaTH JI03B1J HA BUKOPHUCTAHHS TAKOTO TBOPY, € HAATO oOMeskeHHM. [IprMipom, aMeprKaHChKUH
3aKOHOJIABEIlh MOKH IO BIPOBAJIWB IIEH THCTHTYT IIOIO BY3BKOTO KOJIa 00’€KTIB Ta CyO’ €KTiB
ABTOPCHKOTO TpaBa — IMOKH IO IIe 3ByKO3anucH (3aKoH Mpo MOJIepHi3allito My3uku Big 2018 p.)
Ta myOmiKamii, moJ0 SKMX aMEpHKaHCBKUM 0i0iioTekaMm Ta apxiBaMm OyJio HaJlaHO OOMEKeHi
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MpUBLIET IIO/I0 BUKOPUCTAHHS Ta KOMIIOBaHHS CHPITCHKUX POOIT BiAMOBIIHO 10 naparpady 108
tutyny 17 Kogexcy CHIA.

[Tepur 3a Bce maHWi THCTUTYT Ma€ Ha METi HAWIIBH/IIEC Ta HaAWMEHII OOTSIKIMBE OTpPH-
MaHHS OKPEMUMH 0CO0aM1 MOKIIMBOCTI KOPUCTYBATUCS PE3yNbTaTaMi TBOPYOI NisTBHOCTI 1HIIIMX
Cy0’€KTIB AJISl TIOAAJBIIOTO CTBOPEHHS HOBUX 00’ €KTIB aBTOPCHKOTO MpaBa. TOMy, 0e3CyMHIBHO,
HOTO BIPOBAKCHHS € HOHTHBHUM KPOKOM Ha3yCTpiU 3aXHCTY aBTOPCHKHX IPaB 1 3a0e3MeYeHHI0
MOXITUBOCTI TPOMAJISIH JICTaJIbHO BUKOPHCTATH PE3y/IbTaTH lHTeJ'IeKTyaJ'ILHOI TBOPYOCTI momep-
JIUX aBTOPIB, a/pKe (PaKT CMEPTi OCTaHHIX 0€3 CMAAKOEMIIB aX HisIK HE 3MCHIIYE MOTEHIIITHOT
LIHHOCTI iXHIX TBOPiB. AJie IPU LIbOMY BapTO PO3yMITH, IO pexcum «orphan worky» ne 30amnuii
supiwuumu npoonemy oe3cyd’ekmnocmi agmopcoKux npae. ICHyBaHHs 1HCTUTYTY CHPITCHKHX
TBOPIB € BaXJIUBUM JJIs OIJIBIIOCTI KpaiH CBITY, MO3asK B iXHIM 3aKOHOJABCTBI HE MPHUIICHO
JOCTaTHROI yBaru 0COOIHBIN IPUPO ABTOPCHKUX TIPaB: TAK, SKIIO OCTAHHI OIMMHWIINCS B CKIIAI1
BIlyMepJIOT CIAJIIMHY, 1X Y 3arajlbHOMY MOPSIIKY 3IIHCHIOE BCE TE 3K BIJOMCTBO 3 yIpPaBIiHHS
JIEPKABHUM MaiHOM.

Tak, Hanpukiaa, y bpuranii JepkaBa Takoxk MOKe Ha0yTH aBTOPCHKi IpaBa sIK BiIyMepIry
CTAIINHY. Y TAKOMY Pa3i BBAKAETHCS, 0 Y TBOPY 3’ SIBISIETHCSI PABOBIACHIK, 1 AKIIIO HOro Oyo
BHECEHO JI0 PEECTPY SIK CUPITCHKUMN, TAKUM CTAaTyC aBTOMATHYHO MPUITMHSIETHCA. YTIM, SKIIO
B CIIIA «escheatment» cToCyeTbes 1 O€3TiziecCHOTO MaiiHa, To y bpuranii 11eif TepMiH € BUJOBUM
IO BIJJHOIICHHIO JIO POJIOBOTO MOHSTTS «bona vacantia». J1o «bona vacantia» Hanexarh yci iHII
BUJM MaiiHa, 110 NepeHIio 10 KOPOoJiBChKOi CKapOHUII sk Oe3xa3siiHe uu Bigymepre. Y Takomy
BUIAJIKY YIPABIIHHS IIPaBaMU 3IiHCHIOETHCS B 3aralibHOMY MOPSIKY Mipo3aiioM Bona Vacantia
division y cklajii IOpUAMIHOTO AenapTaMenTty Ypsiay [9]. Y ®panumii Bizymepia craaimnHa TaKkoxK
MIEPEXOIUTh JI0 IEPXKaBH, aJie 3 ONBIAY Ha YHITapHY (HopMy Aep>KaBH YHPaBIIHHS HEIO 3IiHCHIO-
€ThCS Ha 3arajbHOJICPIKaBHOMY PIiBHI aJIMIHICTPAIIEI0 CITY>KOHM YIpaBIiHHS JeP>KaBHOTO MaifHa.
ABTOPCBHKI IpaBa — HE BUHATOK: (PpaHITy3bKe 3aKOHOJIABCTBO HE BUIUISE TX 3-TIOMIXK 1HIIUX 00’ €K-
TiB Bimymepioi cniaamuam [11, c. 100].

YV HimeuunHi Bigymepia CIa/IHA MIEPEXOJMTh IO BIACHOCTI OKpemoro cy0’ekra deme-
pauii BixnmosigHo 10 map. 1936 HiMerpkoro nuBiieHOTO ynoxkeHHs. Take MaiiHO aepxaBa Haly-
BAa€ B MOPSJIKY CIaJIKyBaHHS, 1 yIPaBIiHHS BCI€IO CIIAJKOBOIO MACOI0 3/1IHCHIOIOTH YIIOBHOBAXKCHI
M0Ca0Bi 0COOH OKPY>KHOTO IIPaBIiHHA (peaepaIbHUX 3eMelb. TakuM YHOM, JudepeHmiariis momo
ynpaBﬂiHHs{ OKpEeMUMH CTieU(BIYHIMHU TpaBaMU SIK CKJIQIHUKAMU criaAmmHu B HiMeuunHi Takox
Bincytus. HaiiBinomimmm npuknanom HaOyTTs i 3iHCHEHHS TyOIiYHIM YTBOPCHHAM BiZlyMepinx
aBTOPCHKUX MpaB € TBip «Mein Kampf». Foro asrop, Aﬂom,q) [itnep, pazom i3 JIPY’KMHOIO 3acTpe-
muBest B bepnini y 1945 p. Ha moment cmepri dropepa micto MIOHXEH — aIMiHICTpaTUBHUN IIEHTP
Basapii — Oyio o¢imiifHUM MicIieM HOTo IMOCTIHHOTO MpoXkuBaHHs. OCKIIBKH 1HIINX CHaIKOEMIIIB
y 'iTiepa He BUSBIIIOCS, BCS CITAAKOBA Maca, BKIIIOYal0ur aBTOPCHKi mpaBa Ha «Mein Kampth, mepe-
finnra o basapii B mopsaky crankyBauHs. OTPHMABIIH y BIACHICTD aBTOPCHKI MTpaBa Ha ITf0 KHHTY,
OaBapchbkuid ypsia 3a00pOHUB ii Mojaibiie omyOniKyBaHHs Ta JpyK. CripaBemiuBiM Oyjie 3a3Ha-
YUTH, 0 criaampHa A. [iTiepa crana BilyMepsIor y «CreniaTbHOMY» TIOPSIIKY — Bike B 1945 porri
(ToOTO B TOMY 3K POIIi, III0 i CMEpTh (Propepa) OKPEeMUM PIIICHHSM COIO3HHUKIB yce MalfHO moMmep-
noro nepeinuio g0 bagapii. [lonryky iHIMX iIMOBIPHUX CHAIKOEMIIB 32 3aKOHOM — BiJUIaNICHUX
poauuiB ['iTiepa — He POBOMMIIKCS, TIO3asAK TIepexia ychoro MaiiHa ¢ropepa (a 0coOnmBo — oro
IIpaB sIK aBTOPA) caMe A0 AepkaBy OyB HalO1bII 6aKaHUM — TaK COIO3HUKH MOIIM KOHTPOJIFOBAaTH
MoJjasibIIe TOMIMPEHHS TBOPIB, SIKi MPEICTAaBIUIN cOO0I0 11eo0riuHy HeOe3neky [23].

BianosiiHO 10 HIMEILKOTO 3aKOHOJIABCTBA MICIst CIuBy 70-TH POKIB MICJIS CMEPTI aBTOpa
TBIp MEPEXONUTh y cycriibHe HanbanHsa. Ha mincrasi 3a3nauenoro 31 rpymus 2015 poky, xomu
3aKiHYMBCS LEH CTPOK, 3a00poHa 0aBapCHKOTO YpsAy BTpaTHiIa IOpPUAWYHE 3HAYCHHS. SIK HaCIi-
JoK, y 2016 pori «Mein Kampf» Bnepiie 3a 70 pokiB BHHIIOB ApykoM y Himeuuwni, @paniiii,
Hinepmannax, Aecrtpii, CIIIA ta iHmmx kpaiHax cBity. | xoua mojekymu ¢akT Takoi myOmikamii
CIPUYHMHUB PSIJT IUCKYCIH Ta MPOTECTIB, FOPUIMYHO MaifHOBI mpaBa Ha «Mein Kampf» Bce x mpu-
mUHWINCS. Byap-ska Kpaina Moke, BTiM, 3a00pOHUTH ITOIIUPEHHS [[LOTO TBOPY Ha CBOII TepuToO-
pii, sk 1e Bxe 3poduna JlarBis uu, Hanpuknaa, Pocis.
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[TpuMiTHO, IO OKpPEMI JIepKaBU, BUXOJSYH 3 BUHATKOBOCTI aBTOPCHKUX TPaB Ta He0OX1THO-
CTi cIeriaii3oBaHUX TIIXO/IB JI0 TX 3/MIHCHEHHS, TIPSIMO BU3HAYMJIH, 1110 aBTOPCHKI MpaBa y CKIaji
BiJlyMepJIOi Cra e Bijjpasy HaOyBae KOMIETEHTHUH opraH. Tak, Hanpukiaa, y cT. 49 3akoHy
JlutBu «IIpo aBTOpCHKE MPaBoO» BCTAHOBIICHO, IO 32 BiJCYTHOCTI CHAJKOEMIIIB 32 3aKOHOM YH
3aII0BITOM 3aXHCT 0COOMCTUX HEMAITHOBHX IIPaB aBTOPA 3iHCHIOETHCS YITIOBHOBAXXEHUM OPTaHOM
Jep>kaBHOI Bnaau. Hapasi TaknuMu MOBHOBAXXKCHHSIMM HajlineHe MiHicTepcTBO KynbTypH JIUTBU.
Cr. 150 3akony Itanii «IIpo aBTOpchke MpaBo» BKa3ye, 1110 B pasi KOJIM aBTOP HE MA€ CTIaKOEMIIIB,
Horo MaifHOBI paBa MOKJIaJa0ThCs Ha HalioHanpHuUil opraH 3 NUTaHb CTPaXyBaHHS Ta JOIOMOTH
XyAOKHHKaM 1 cKynbnTopaMm. Baanum Takox e minxin Yexii: momanplna D0 aBTOPCHKUX MPaB,
YCIaJAKOBaHUX JIEPKABOIO 32 3aIIOBITOM 200 HAOYTHX HEIO y CKIaAi BiIyMepIoi CIailiHu, Clie-
IiaJbHO BH3Ha4YeHa B 4. 2 cT. 26 3akony Yecbkoi PecryOniku «IIpo aBTOopchke mpaBo». B 060x
3a3HAYCHUX BHIIAJKAaX aBTOPChKI MAaWHOBI IpaBa Bijl CBOTO iMeHI 3filicHioe JlepkaBHUN (PoH/T
KynapTypu Yechbkoi PecryOmiku. BHHATOK CTaHOBISTH aBTOPCHKI TpaBa MO0 ay/IioBi3yaJbHUX
poOIT — y 1IbOMY pa3i mpaBo 3/iHCHEHHS TIpaB HaJexKuTh JlepxkaBHoMy honmy Ueckkoi PecryOmmiku
3 MATPUMKH Ta PO3BUTKY uYechbkoro Kinemarorpady. [IpuOyrok HaOyBaeThcs muMu (HOHIAMM i,
BIJINIOBITHO, CIIPSIMOBY€ETHLCS HAa TOTPEOH KYJIBTYPH.

BucHoBKkH. Y mepeBakHIM OUTBIIOCTI MPaBOBUX CHCTEM IPABOHACTYITHHKOM HE TITBKU
B ABTOPCBHKUX IpaBax, a ¥ y BiXyMepiii cHaJIIMHI 3arajJoM BHUCTyNae caMme AepskaBa. Ha Ham
HOINIAJ, LI¢ HE € BUMAIAKOBUM: 0epi#casa NOPIGHAHO 3 MepUmMOpIianrbHOIo 2pOMAO0I0 MAE He3Pi6-
HAHHO OLlbuUl 00Ccse npagocyb’ ekmuocmi, a TAKOXK HMIHUPIIAK CIIEKTP MEXaHI3MIB Ta «Ba)KeJiB»
BIUIUBY, 30KpeMa MOKIIMBOCTEH 100 CTBOPEHHS CIICIiali30BaHUX OpPraHiB, yCTAHOB i T. 1. Mu
MICPEKOHAHI, IO i3 3IUIMICHHSIM Y BITYH3HIHOMY 3aKOHOIABCTBI TEPUTOPIaIbHOT IPOMAIH SIK TIpa-
BOHACTYITHUKA Y BIlyMepJIiii CrIa/IIKHI IHCTUTYTH YIPABIiHHS IPaBaMH IHTEJIEKTYaIbHOT BJIaCHO-
CTI HE OTPUMAIOTh TIOTPIOHOT €(hEKTHBHOCTI.

VY 3apyOiKHOMY 3aKOHOMABCTBI c(hopMyBajacs TOCHTH CTiiiKa MpaKTHKa BPETYIIOBAHHS
0COONTMBOCTEH CIaJIKyBaHHS aBTOPCHKHX IPaB HE B IIMBUTLHOMY KOJIEKCI, & B CICIIabHUX 3aKO0-
HaX PO aBTOpchke MpaBo. ONHAK Il HOPMATUBHO-TIPABOBI aKTH 3a3BUYail HE MICTSTh CIICIialb-
HUX TIOJIOKEHB PO 0COOIUBOCTI HAOYTTS JISPKABOIO aBTOPCHKHX IMPaB SIK BiyMEPIIOT CIIaAIIUHH.
Takuii MOBEpXHEBHI MiJXiJ] CKJIAJHO BU3HATH BIAJIMM: aBTOPCHKI MpaBa y CKIajai CHaJIUHH
3 OIVISATY Ha IXHIO IPUPOY i 63 TOTO YacTo JUIIAIOTHCS «B TiHI», @ BIACYTHICTh CHELiaNbHOTO Bpe-
T'YIIOBaHHS 3aKOHOABCTBOM OCOOIUBOCTEH MPAaBOHACTYITHHUIITBA [IOI0 HUX JIHIIE [[OMY CIIPHSIE.
Ha nanry mymky, He MO)KHA MOTIHOIOBATH HEOE3MeUHY TeHICHIIII0, KOJIM aBTOPCHKI MMpaBa 3Helli-
HIOIOTBCS TTOPIBHSIHO 3, HAMPHKIIAJ, HEPYXOMicTiO. [IpakTHKa II0J0 MiJecpsIMOBAHOIO HAOYTTS
ABTOPCHKHX TIPAB Yy CKJIAi BiIyMepIIoi CaIIuHe J0Cl € Haa3Bu4aiHo OixHoro. Y CIIA, nanpu-
KJIaJl, TaKka CHUTYyallis yCKIATHIOEThCS e W THM, IO Aep’KaBa OTPUMYE HE BCIO CIIAJKOBY Macy,
a JIMIIe OKpeMe MaiHO, Mal4d MOXJIMBICTH BHOWpPATH OUIBII BUTITHI B MaTepialbHOMY ILIaHi
00’€KTH, i aBTOPCHKI MpaBa piJKoO HAJIEKATh J0 X YHca.

He MoxHa 3anepedyBaty i TOTO, 110 i3 TUWTMHOM Yacy Ta PO3BUTKY CYCHUIbCTBA OararoMa-
HITTS TIpaB Ta 00OB’S3KiB, IO MOTCHIIHHO MOKE YBIWTH JI0 CKJIAy CIIaIIIUHU, HEYXUIBHO 3pPO-
ctae. Po3misgaté momanbiry JOM0 TaKuX 00’€KTiB yHi()IKOBAaHO — 3HAYMUTH iTHOPYBAaTH CIICIH-
(biky KOKHOro 3 Takux mpas. TOMy MH MEepeKOHaHi, 110 3aKOHOABCTBO, SIKE PErYJIIOE BiIHOCHHU
y cepi aBTOPCHKOTO MpaBa, MAa€ MICTUTH HU3KY HOPM, SIKi OM BHU3HAYAIH 0COOAUBUI TIOPATIOK
MPAaBOHACTYMHUIITBA i OAAIBIIOTO YIPABIiHHI aBTOPCHKAMHE IPaBaMU B CKIIAJIl BiyMepiIoi craj-
IUHU, CIEOPEHHsL CNeYiani308aHUx Opeanie abo HaoileH s BIONOBIOHUMU NOBHOBANCEHHAMU 8IHCE
HAsIGHUX THCMUMYYiti TOLIO.

Ornsig pi3HOMAHITHHX MPABOBUX CHCTEM JAEMOHCTPYE TOBCIOIHY HEIOCKOHATICTH MPaBO-
BOTO BPETYNIOBAaHHS IHTAaHb, ITOB’SI3aHUX 3 aBTOPCHKUMH IIPaBaMU, IIOJO SIKMX HE BHSBHIIOCS
BJIacHUKIB. OJHUM 13 HAHOUTBII e(DEKTUBHUX NUIAXIB BUPIMICHHS Ii€i IPOOJIEMH CTaB iHCHmuUmym
cupimcoKux pobim, SIKAHA TOTIOMarae sIKIo He yCyHyTH 0e3Cy0’eKTHICTh Y aBTOPCHKHX ITPaBax, TO
MIpUHARMHI 320€3MEYHUTH X T1IHUI 3aXHCT, JIeTaIbHE BUKOPUCTAHHS YICHAMH CYCITUTLCTBA PE3yihb-
TaTiB TBOPUOI MisTILHOCTI aBTOPIB HE3AICKHO BiJl HASBHOCTI Y BIZICYTHOCTI Y HUX CITaJIKOEMIIIB.
Lle Takok HaAACTh MOXKIIUBICT CIIPSIMOBYBATH OTPHMAaHI 332 BUIAYy J03BOJIB KOIITH HA PO3BUTOK
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chepu KyIBTYpH Ta IpaBa iHTEIEKTYaIbHOT BIACHOCTI. BpoBapkeHHS TaHOTO IHCTUTYTY B YKpa-
THI 03BOJIUTh MPHUILETUTH KYJIBTYPY BUKOPUCTAHHS 9y>KHX TBOPIB 1, 1110 HE MEHIII BaXKJIMBO, TAKOXK
JIACTh 3MOTY JIepXKaBi BUSIBUTH «B1TyMepIIi» TBOPH JIJIS IONABIIOTO X HAOYTTSI.
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