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TEOPETUYHI IUTAHHA IIi JPKEPEJ T'OCITIOJAPCHKOI'O ITIPABA B YUACI

VY crarTi NPOBEJCHO JOCIHIHKEHHSI TEOPETUYHUX MUTaHb [T JUKepen rocmojap-
CBKOTO IpaBa B Yaci sk 00’ €KTUBHOI peajbHOCTI, BAOKPEMJICHO 3arajibHi XapaKTepH-
CTHKH 4acOBOI il sl PO3KPUTTS CYTHOCTI i 3HAYCHHS JUKEpesl, BU3HAYCHO OKpeMi
TEHJICHIIIT 3MICTOBOTO HAIMIOBHEHHS I'OCMOAAPCHKO-TIPABOBUX HOPM.

Kniouosi cnoea: dsicepena, 2ocnooapcvie npago, 3akom, npasomeopyicme.

B crarbe npoBezieHO MCClieI0BaHUE TEOPETUUECKUX BOTIPOCOB JICHCTBHS UCTOU-
HUKOB XO3SIICTBEHHOT'O IIpaBa BO BPEMEHH KaK OOBEKTUBHON PEalIbHOCTH, BblAEIIE-
HBI O0IIIME XapaKTePUCTUKN BPEMEHHOI'O JIEHCTBUS AJIs1 PACKPBITHS CYTH U 3HAYSHUS
HCTOYHHUKOB, ONpPEIEICHbl OTAEIbHbIE TEHICHIMH COJAEPKATEIbHOIO HAIlOJHEHHS
X03HCTBEHHO-IIPABOBBIX HOPM.

Knrouegwle cnosa: ucmounuxu, Xo3saiucmseenHoe npaso, 3aKoH, Npagomeopuecmeo.

The article studies to educational the theoretical issues of the action of sources of
commercial law at the time as an objective reality, highlighted the general character-
istics of a temporary action to disclose the nature and value of sources, some trends
identified substantial filling of economic-legal norms.
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Beryn. [ocuineHHs iMIIEMEHTAIHHIX MPOIECIB Y 3B’s3KY 3 €BpOIHTErpamielo YKpainu,
CTPIMKICTBb PO3BHUTKY T'OCTIONAPCHKUX BITHOCHH y MEXaxX YKpPAlHCHKOTO Ta MDKHAPOIHOTO IIPO-
CTOPY 3yMOBITIOIOTH OHOBJICHHS TOCIIOJAPCHKOTO 3aKOHO/IABCTBA, aKTyali3alilo BIOCKOHAJICHHS i
MiABUIIEHHS €(EKTUBHOCTI JIIOYNX T'OCIOAAPCHKO-TIPABOBUX HOPM.

Y KOHTEKCTI Cy4aCHOTO BPETYIFOBAHHS TOCTIONAPCHKUX BIIHOCHH BAXKIIUBE MICIE TIOCIIA0Th
MUTAHHSA JHKEPET TOCTIONAPCHKOTO MPaBa, OKPEMi aCIIEKTH SIKUX JOCI MAIOTh ANCKYCIHHUIN XapaKTep.

Oxkpemi TUTaHHA JpKepet ipaBa Oyl TOCITiPKeHH] TAKUMHU BYeHUMH, ik B.K. MamyTos [1],
B.C. lllep0ina [2], O.A. bensueBud [3] i iH.

IMocranoBka 3aBaaHHs. MeTOK CTATTi € 3araibHOTEOPETUYHE JOCIIKSHHS MIii JpKepes
rOCIIOJIAPCHKOTO MpaBa B yaci.

PesynbraTn gocaimkenHs. [ToHATIiHA KOHIICIIIiS BUKOPUCTAHHSI MTOHATTS «DKEPEIIO pa-
Bay IOB’s13aHa 3 YSBICHHSM IPO JDKEPENIO MpaBa y GopMaabHOMY Ta MaTepiaJbHOMY 3HAYCHHSIX.
SIKIIo B mepImoMy Iif JpKepeJIoM IIpaBa pO3yMI€ThCs MeBHA (hopMa HOTO 3aKPIIUICHHS i 30BHIIII-
HBOTO BHPaKeHH (BT 4oro i BacHe (OpMaIbHICTh), TO APYTe ITOB’s13aHE 3 TPUHIIMIIOBAM IUTaH-
HSIM FOPUCTIPYCHIIIT TIPO Te, 110 € Tpaso [4, c. 3].
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YV HayKOBI# CITUTBHOTI CKITATIOCS pi3He Oa4eHHS K TEPMIHOJIOTIYHOTO PO3YMIHHS JKEPET TOC-
MOJIAPCHKOTO MPaBa, Tak i1 X cucteMu. OHI aBTOPH ITiJ [PKEPEIaMH FOCIIOIAPChKOTO MpaBa po3yMi-
FOTh TOCTIOJIAPChKE 3aKOHONIABCTBO [2, €. 67—72]. IHIIIi, 3aCTOCOBYIOUH IIIMPOKHUH TiIXi]T, HE OOMEXY-
IOTh CUCTEMY JIKEPEJI TOCTIOIapPChKOT0 MpaBa BUKIIOUYHO 3aKoHOAaBcTBOM. Tak, O.A. bensineBny y
MOHOTpaivHOMY JOCTIHKEHHI i/l TEPMIHOM «IKEpena roCIoAapChKOro JOTOBIPHOTO MpaBay Io-
3HayaJia OIHOYACHO SIK 3MICTOBI, TaK 1 (hopMabHi JKepena Mmpasa, po3nisaana ix sk CyKymnHiCTb CO-
LiaJIbBHUX PETYISTOPIB, Y AKi BKIIIOUAIOTHCS SIK COIIabHI HOPMHU, TaK 1 Cy[0Ba MpakTuka [3, c. 152].

3arasiom, Ik aBTOpUTETHO BKa3ytoTh B.M. Kammno, P.®. I'puniok, B.A. YcTuMeHnko, cydacHa
IOpUIMYHA HayKa B YKpaiHi nepexuBae CKIaJHUH 1 BOIHOYAC MEPCIIEKTUBHUM MTPOLEC Teperisiy
BUEHHS IO JiKepena npasa [5, c. 62].

TpanuiiiiHo, B IOPUAWYHINA JITEPATYpl JUIS PO3KPUTTSA CYTHOCTI W 3HAUCHHS JDKEPET SK
00’ €KTHBHOI PEaTbHOCTI XapaKTePU3YIOTh, 30KpEMa, 1 iX 4acOBHI XapakTep.

[.®. lllepmieneBny y mpaili 3BepTaB yBary Ha BayKJIHBE MTPAKTHYHE 3HAYCHHS NUTaHb I0YaT-
Ky 3aCTOCYBaHHsI 3aKOHY Ta 9Yacy, 3 sIKOTO HOTo He BapTo 3aCTOCOBYBaTH. BiH yka3yBas, 10 3aKOH
SIK HOpMa, 110 BU3HAYA€ TIOBEIHKY TPOMAJISIH, Ma€ TIOYaTKOBUH 1 KIHIIEBUH MOMEHTH CBOET Jii [6].

Jist mepBUHHUX JUKEpET TOCIOAapChKOTO MpaBa B Yaci BHPaXKaeThCs HacaMIepen depes
MOMEHT HaOyTTs] HUMM YMHHOCTI i MOMEHT mpunuHeHHd ix aii. Hopmu mpaBa, mo MiCTAThCS B
TOCIO/IapPCHKOMY 3aKOHOAABCTBI, CIIPSIMOBAHI HA PETYNIOBAHHS CYyCHIJIbHUX BiAHOCHH, SIKi CTAHOB-
JISITh TPEIMET TOCIOAAPChKOro mpasa. JlxkepenbHa 6a3za cdepu rocrnogaproBaHHs 3HAXOAUTHCS B
MOCTIMHOMY MPOLIECi OHOBJICHHS, 110 3yMOBJIEHO 00’ €KTUBHUMU Ta Cy0’€KTUBHUMH YHMHHUKAMHU.
Pe3ynbpraTom 11bOTO CTa€ MosiBa HOBUX HOPM IOCIOJAPCHKOTO IpaBa, CKaCyBaHHS OKPEMHUX HOPM,
TpaHC(pOpMAIlis TPAaBOBHUX IHCTHTYTIB. Y JepiKaBi MOCTIHHO BUHUKAIOTH HOBI c()epH, MOJIEI roc-
MOAAPCHKHUX BiTHOCHH, SIKI IiIITOPSAKOBYIOTHCSI PETYIIOBAHHIO TOCIIONAPCHKOTO TpaBa. Y IHX
YMOBaxX BKJIHMBOIO € CBOEYACHICTh pearyBaHHS YIPaBHEHUX CYyO’€KTIB 1 Cy0’ €KTIB TOCIHOAAPIO-
BaHHS Ha TICBHI CUCTEMHI YH 3MICTOBI 3MiHH, TPABUIIBHICTh 3aCTOCYBAHHS IMPABOBOTO MACHBY IO
HasBHUX TOCTIOAPCHKUX BiTHOCHH.

SIKIIO MIXOMUTH 3 TTO3HUITIT PO3yMIHHS JKEpeIa K CHCTEeMH 3aKOHOJIAaBCTBA, TO YacoBa Xa-
pakTepucTHKa ix fii gitko monana B Koncrurymii Yikpainu. Tak, y ct. 94 Koncrurynii Ykpaiau Bu-
3HAYAETHCSI, 10 3aKOH HaOupae YnHHOCTI micisg 10 qHiB i3 JHS Horo oiniiHOTO ONPUIIIOHEHHS,
SIKIIIO 1HIIIE HE Tiepe10ayeHo caMUM 3aKOHOM, ajie He paHilie JTHS Horo onyonikyBaHHs [7].

Y HallioOHaTFHOMY 3aKOHOJIaBCTBI MOYKHA BU3HAUUTH TaKi CIIOCOOM BCTaHOBJICHHS MOMEHTY
HaOpaHHs YUHHOCTI HOPMAaTHBHOTO aKTa:

1. I3 MOMeHTYy 0(iLIITHOTO ONPUITIOTHEHHS.

2. [Micnst 10 aHIB 13 HS HOTO OMIIIHOTO ONMPUITFOTHEHHS.

3. I3 MOMeHTY, MPSIMO 3a3HAYEHOTO B HHOMY a00 B IHIIIOMY aKTi. Tak, ToJIOBHE KOIU(iKOBaHE
JOKEPEIIo TOCIONapChKOro mpasa — ['ocnonapchkuii Kopeke Ykpainu — Oyiro npuidHATHA 16 ciuHs
2003 p., a HaOymo unHHOCTI 3 1 ciunsg 2004 p., mpo 1m0 OyJio 3a3HAYCHO B CAaMOMY 3aKOHi. 3aKOH
VYkpainu «IIpo rocniogapceki ToBapuctBay Big 19.09.1991 Ne 1576-XI11 Oy yBenenuit y nito [lo-
cTanoBor BepxoBHoi Pajn Yipainu Big 19.09.1991 Ne 1577-X11 13 1 xoBtHsS 1991 p.

4. HopmatuBHUIT akT HaOMpae YMHHOCTI MICIS 3aKiHYCHHS TIEBHOTO Yacy 3 MOMEHTY HOTO
omyonikyBanHsa. Hanpuknan, 3akon Yipainu «IIpo nireH3yBanHs BUIIB FOCHIONAPCHKOT AisTIBHO-
cti» Bix 02.03.2015 Ne 222-VIII HabpaB YMHHOCTI Uepe3 TPHU MICAL 3 JHs HOro omyOIiKyBaHHS,
po 110 OyI0 3a3HAYCHO B CAMOMY 3aKOHI.

Binnosinno 10 cr. 139 3akony Ykpainu «IIpo permament BepxoBnoi Pagu Ykpainm» [8],
nignucani [IpesunenTom Ykpainu 3akoHu myOunikyroThes B razetax «lonoc Yipainn» i «Bizomo-
cti BepxoBroi Pamu Yipainmy. [1yOmikaris 3akoHIB y IIUX APYKOBAaHHUX 3aC00aX MacoBol iHpopMa-
1ii BBaXKA€ETHCS OQIIIHHOIO.

HopmarusHo-1ipaBoBi akti BepxoBHoi Pann Vkpainu 1 IIpesuaenra Ykpainu HaOUparoTh
YUHHOCTI Yepe3 JIeCATh JIHIB 13 THS 1X OQIIiIfHOr0 ONPHITIOIHEHHS, SKINO 1HIIE HE Mepea0aveHo
CaMHMHM aKTaMHU, ajie He paHille JHS iX omyOaiKyBaHHs B 0(illiHHOMY IpyKOBAaHOMY BHIaHHI.

HopmarusHo-mipaBoBi akti KabineTy MiHicTpiB YKpaiHu HAOUPAIOTh YHHHOCTI 3 MOMEHTY
X MPUHHATTS, SKIIO OUTBII Mi3HIH CTPOK HAOpAaHHS HUMU YHHHOCTI HE TIepe0auCHO B IIMX aKTax.
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Axtn KaGinety MiHicTpiB YKpaiHu, sKi BU3HAYAIOTh TpaBa i 000B’SI3KH IPOMAJISTH, HAOUPAIOTh
YUHHOCTI HE paHimie JHS 1X onmyOnikyBaHHS B OPIIIHHAX JPyKOBAaHUX BHIAHHIX [9].

[TpunvHEeHHS [Tii 3aKOHIB Ta IHIIMX HOPMATHBHO-IPABOBUX aKTiB HACTAE Y BUTIAJIKAX, KOIU
CIUTUBAE CTPOK, Ha SIKMH BOHH MIPUAMAJIHCS, IPU IPSIMOMY CKAaCyBaHHS X IIii, a TAKOXK y pa3i mpu-
HHSITTSI HOBOTO 3aKOHY a00 iHIIIOTO HOPMAaTHBHO-IIPABOBOTO AKTA, SIKi MO-1HIIOMY PETYIIOIOThH Ti
cami BIJHOCHHH.

Kpim 3akoHiB, MiI3aKOHHHUX aKTiB, BAXKIIUBE MiCII€ B CHCTEMI JKEPEI TOCTIOAaPCHKOTO Mpa-
Ba IOCial0Th MDKHAPOJHI J0roBopH. 3rigHo 31 cT. 9 KoHcrutyuii YkpaiHu, 4YMHHI MIKXHApOJI-
Hi JIOTOBOpH, 3rojia Ha 00OB’s3KOBICTh SIKMX Hagana BepxoBHoro Pamoro Ykpainu, € 4acTHHOIO
HAIIIOHAJBHOTO 3aKOHOMABCTBA YKpaiHu. JleTanmpHime mopsaok HaOyTTS i MPUITHHEHHS YNHHOCTI
MDKHApOIHUX JTOTOBOPIB yKa3zaHO B 3akoHi Ykpainu «[Ipo MikHApomHi JOroBopu YKpaiHu» Bif
29.06.2004 Ne 1906-1V i IToctanori Kabinety MinictpiB Ykpainu «IIpo 3arBepmkerns [1omoxeH-
HS TIPO TIOPSIIOK YKJIAJICHHS, BUKOHAHHS Ta JICHOHCAIllT MIXKHAPOIHUX JIOTOBOPIB YKpaiHu M1XKBi-
JoM4oro xapakrepy» Bim 17.06.1994 Ne 422. MixkHapoHi IOTOBOpH HAOWPAKOTh YHHHOCTI IS
Ykpainu miciis HaJJaHHS HEr0 3TOJM Ha 00O0B’S3KOBICTh MIKHAPOIHOTO JIOTOBOPY B TIOPSIZIKY Ta B
CTPOKH, IIepedadeHi JoroBopoM, abo B iHIINH y3roKeHni ctoponamu crioci6. Hanpukmnan, Kon-
BeHuis Opranizanii O6’exnannx Hartiit mpo 1oroBopu Mi>KHApOIHOT KyHiBIIi-ITPOIaKy TOBAPIB Bix
11.04.1980 nabGymna ynnHOCTI U Ykpainu 01 mrororo 1991 p., [IpuHIMnm Mi>kHApOITHUX KOMEp-
uitnux porosopis (mpuniunu YHIJIPYA (UNIDROIT) npuitasati 01 ciunsa 1994 p.

Ha BigMmiHy Bij HaliOHAJBHOTO 3aKOHY, MKHAPOAHUN JOTOBip ab0 HOro yacTMHA MOXE
3aCTOCOBYBAaTUCh TUMYACOBO J0 HAOpaHHS YMHHOCTI, SKIIO IIe Tepea0adyacThCsl CaMiM JIOTOBO-
poM; abo aeprkaBH, AKi Opajiu yyacTb y IeperoBopax, JOMOBUIMCA PO e B IKUHCH 1HIINHK c110CiO
(ct. 25 BifeHChKOT KOHBEHIIIT TIPO MPAaBO MIXKHAPOIHUX JOTOBOPIB).

3araabHOBU3HAHUM JKEPEIIOM TFOCIIONAPCHKOTO TTpaBa BU3HAIOTHCA piieHHst KoHCTUTY ik~
Horo Cyny YkpaiHu, skl HAOMParTh YHHHOCTI 3 JIHS X IMiAMHCcaHHs (CT. CT. 68, 73 3akoHy YKpaiHu
«IIpo Korcrutyniitauii Cyn Yrpaiam» Bix 16.10.1996 Ne 422/96-BP).

[IpuBeprae yBary ocoOIMBHUI cTaTyc pileHs €BPOINEHCHKOTO Cyay 3 MpaB JIFOAWHY (i —
€CIUL, Cyn) y HamioHaJdbHIA MPaBOBIM CHCTEMI Ta TUCKYCIHHICTB 1X 3aCTOCYBaHHS SIK JDKEpe-
na mpasa. [leBHa HEOHO3HAYHICTH 3yMOBJICHA Pi3HO3MICTOBHICTIO TMONIOXKEHB CT. 9 Koncturymii
VYkpainu i c1. 17 3akony Ykpainn «IIpo BUKOHaHHS pillleHb Ta 3aCTOCYBAHHS MPAKTHKKU €BpomneH-
CBKOTO CyAy 3 ImpaB joauHuy» Bix 23.02.2006 Ne 3477-1V npo Te, 110 Cyau 3aCTOCOBYIOTH MiJ| 4ac
PO3IIAY CripaB KoHBeHIIiI0 MPo 3aXUCT MPaB JIIOAUHK i OCHOBOMOIOKHHUX cBOOOA (nani — Kon-
BeHLis) 1 npaktuky €CII sk mxepeno npasa. s oqHO3HAYHOCTI TIPaBO3ACTOCYBAHHS BICY B
Iadopmaniiinomy nucti Ykpainu «IIpo KoHBeHIIiI0 PO 3aXUCT MpaB JIOAWHU i OCHOBOIIONOXK-
HUX cB0OOA 1950 poKy, IOPHCAMKIIIO Ta MPAaKTUKy €BPOIMEHCHKOrO CYAy 3 IpaB JIIOAUHHI» Bif
22.04.2016 Ne 01-06/1444/16 Bu3HauwmB, 1110 y 3B’513Ky 3 parudikamiero KoHBEHIII1, TPOTOKOIIB 110
Hel Ta npuiHATTAM BepxoBHOo Panoro Ykpainn 3akoHy TOCIONAPCHKUM CylIaM y 3/TIHCHEHHI Cy-
JIOYMHCTBA 31 CIIPaB, 3apaxOBaHUX JO IX MiBIIOMYOCTI, MOTPIOHO 3aCTOCOBYBATH CYJOBI PIllICHHS
it yxBanmu Cyny 3 Oyab-sIKO1 cIipaBH, 1110 iepedyBaia B Horo mpoBakerHi [10].

Kpim TOrO, BaXIIMBICTH ITOCIHIPKEHHS i1 JUKEPENT TOCIONAPCHKOTO MpaBa PO3KPUBAETHCS
yepe3 KOHTEKCT MpoOIeMH 3BOPOTHOI crimr abo 3BOpOTHOI Aii 3akoHy. [lificHo, 1 mpobnema mae
CBOi iCTOPHYHI BUTOKHU Ta XapaKTEPU3YETHCS MOCTIHHOIO aKTyaIbHICTIO B Pi3HI HEPiOAN PO3BUTKY
MPAaBOBUX CHCTEM.

[Mepia 3raaka mpo iCHYBaHHS [bOTO MPHHIUITY 3yCTPIUaeThCsl B OHIH i3 mpomoB L{urepo-
Ha. Tak, HalOUIBII paHHS TEOPETUYHA PO3POOKA MUTaHb [l 3aKOHIB y Yaci HAJIEKUTh CEPeIHbO-
BIYHUM FOPHCTaM, SIKi 3pOOHIIH IIEHTPOM CBOIX MOCIIKEHb 3aKOH. YK€ BOHU PO3YMLIH, IO MIPUH-
IIUI HE3BOPOTHOCTI 3aKOHY HE MOXe OyTH 3BEJICHUH B a0COIIOT, 00 B TaKii SIKOCTI BiH BUKJIFOUYAE
po3BuToK Tipasa [11].

VY cydacHil FOpUIUYHIN JiTepaTypi el MPUHITUI Ma€ Ha3By PETPOAKTUBHOCTI 3aKOHY. BiH
3aKpITUTIOETHCS B CT. 58 KoHcTuTymii YKpaidu, 3riJJHO 3 SKO 3aKOHH Ta 1HII HOPMAaTHBHO-TIPABOBI
aKTH HE MaroTh 3BOPOTHOI JIii B Yaci, KpiM BHIAJKIB, KOJH BOHU TOM’SKIIYIOTh a00 CKaCOBYIOTh
BiAmoBinaneHicTh ocobu. Koncruryminmii Cyn Ykpainu cBoim pimenssM Bix 09.02.1999 y cnpasi
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Ne 1-pr1/99 [12] kOHKpeTH3yBaB 3a3HAUCHUI TIPUHITHIT, YKA3aBIIH, 1110 TIOJIOKEHHS 4. 1 cT. 58 KoHcTH-
Tymil YKpaiHu 1010 «HE3BOPOTHOCTI» Jii 3aKOHIB Ta IHIIUX HOPMATUBHO-IIPABOBUX aKTiB HEOOXIHO
PO3YMITH TaK, III0 BOHO CTOCYETHCSI JIFOMHU 1 rpoMaisiHuHA (Pi3naHoi ocodn). [Ipu nbomy KoHeTuty-
mitiamit Cyz 3a3Ha4uB, 10 I KOHCTUTYIIHHIN MPHHIAI HE MOYKE ITOIIMPIOBATHCEH HA 3aKOHH Ta 1HIII
HOPMAaTHUBHO-TIPABOBI aKTH, SIKi MOM’SKIIyIOTh 200 CKAaCOBYIOTH BiJIIOBiIABHICTh IOPHIUIHHX OCIO.
IpoTe HagaHHS 3BOPOTHOI [ii B yaci TAKUM HOPMATHUBHO-TIPABOBUM aKTaM MoO)ke OyTH mepeadadeHo
HIISIXOM IPSIMOT BKa3iBKH PO 1€ B 3aKOHI 200 1HIIIOMY HOPMAaTHBHO-TIPABOBOMY aKTi.

3a 3araJlbHUM MPaBUJIOM, PETPOAKTHBHICTh XapaKTepHa MJs Jii KPUMIHAJIBHOTO 3aKOHY.
oo rocrnogapchkoro 3aKOHY Ji€ MPaBUIIO, BIAMOBITHO 10 SIKOTO 3aKOH HE Ma€ 3BOPOTHOI CHJIH,
TOOTO HE MOIIUPIOE CBOKO M0 HA BIIHOCHHU, L0 BHHUKIH J0 HOTO MPUHHATTS. BuHsATKaMU i3
[BOTO TPABHJIA € TaKi MiJCTAaBU: SKIIO B CAMOMY 3aKOHI HIEThCS PO HOTO 3BOPOTHY CHILY; SIKIIIO
ICHYy€ 3aKOH, SIKHH CKacOBY€ a00 3HIDKYE TOCIOAAPCHKO-TIPABOBY BiIIOBIAATBHICTb.

Crarts 28 BiileHChKOT KOHBEHIIIT PO MPaBO MiXKHAPOAHUX JIOTOBOPIB MICTUTh TIOJIOXKEHHS
010 BiJICYyTHOCTI 3BOPOTHOI CHJIM MIXKHAPOJIHUX JIOTOBOPIB.

PerpoakruBnicts pitrens €CIJI i KonBeHilii Takox Mae cBiid cBoepiaanil BusiB. Tak, BICY
3a3HauMB, 110, 3TiAHO 3 M. 3 cT. 59 KoHBeHIil, [uis THX JepXaB, SKi mianucand 1o KoHBeHIIiro
Ta sIKi patngikyBaTUMyTh ii micyis HaOpaHHA Helo YuHHOCTI, KoHBeHIis HaOupae YUHHOCTI 3 JAHS
37adi Ha 30epiraHHs IXHIX patudikamiifaux rpamot. Lliero garoro crocoBHO Ykpainu € 11 BepecHs
1997 p. Orxe, ropucaukiist Cyay NOIMPIOETHCS BUKIIIOYHO Ha (PaKTH, 1110 MAJIX Miclie TTiciis HaOpaH-
Hs yuHHOCTI KOHBEHIi€10 CTOCOBHO YKpaiHu. SIK BUHATOK i3 3arajbHOTrO NpuHIMMY il KoHBeHLiT B
yaci (ratione temporis) CyZ MOXKe B3TH J10 yBaru (akTi, 1o Manau micue a0 11 Bepecus 1997 p. (nus.
pimennst Cymy y crpaBi Sovtransavto Holding v. Ukraine Big 25.07.2002, no 48553/99, §§ 57-58).
Le cTocyeThbest Hacammepen CKapr Ha HeOTPUMAHHS PO3YMHOI TPHBAIOCTI PO3MIISLY CIIPAB i CTaHy
O3Sy CIpaBH HA MOMEHT HaOpaHHs YMHHOCTI KoHBeHIIiero ctocoBHO Yipainu [10].

[Ipobmema mxkepen rocofapchKoro MpaBa KOHIICHTPYETHCS HE TITBKH Ha TCOPECTHIHOMY
OCMHMCJICHHIO 1X TOTEHIlialy, a i HampsMy IOB’s3aHa 3 PIBHEM SIKOCTI CaMOro 3MICTy OKpEMHUX
okepen. Came SIKICTh 3aKOHOJIABCTBA M OJTHOMAaHITHICTB CyTOBOI MPAKTHKH 3yMOBIIOE 3a0e3Iie-
YEeHHS CTIHKOCTI 1 cTaOlIbHOCTI chepu TOCIIONAPIOBAHHS B acIieKTi OyJayBaHHS KOM(pOPTHOTO i
MO3UTHUBHOTO Oi3HEc-KiIiMaty B aepkasi. Sk 3a3HauaB B.K. MamyToB, peanbHHli cTaH rocnoaap-
CBKOTO 3aKOHOJABCTBA € TAaKUM, L0 HE MOXKE 3a0€3MEUUTH JOTIYHO 3aKiHUCHOTO PETyNIOBAHHS
MIPAaKTHYHO Hi B OfIHIH 31 cpep rocrnoaproBaHHs, B Ipolieci MOJepHi3allii roCHoAapChKOro 3aKOHO-
JIAaBCTBA MPEAMETOM MOMIMOIIEHOTO aHajli3y MOBMHHA CTATH BiJAIOBiJHA 3aKOHOAABYA AiSUIbHICTD
[1, c. 5-16]. Leit BUCIIB 3aMUIIAETHCSA AaKTYaJIbHUAM 1 CbOTO/IHI.

JiiicHO, MPaBOTBOPUICTh BUPAKAETHCS Y (POPMYBaHHI, CHCTEMATH3aIlii, MPUAHSTTI i ONpH-
JIIOMIHEHH1 HOPMAaTHBHO-TTPaBOBUX akTiB [13].

[IpaBo 3akoHonaByoi iHiniaTuBH y BepxoBHili Pami Ykpainm Hanexwuth Ilpe3uaeHTOBI
VYkpainu, HapogHUM JermyTaraM Ykpainu Ta KabGinety MinictpiB Yipainu (c1. 93 KoncTHTymii
VYkpainu). Pozainom 111 Koncturymii Ykpaiau nependauaeTbes mpaBo HAPOIAHOT 3aKOHOAABYOI 1Hi-
iaTHBH Yepe3 pedepeHyM Ta i popmu Oe3rmocepenHboi JeMOoKparii.

B acmexTi po3misimy MpakTHYHUX MHUTaHb (GOpME Oe3rocepeHbOI AeMOKparTii ChOTOICH-
Hsl JIYHAFOTh TIPOTO3HUIIT 110710 po3poOku 3akoHy Ykpainu «IIpo enekrpoHHuil pedepeHaym», y
SIKOMY TIPOTIOHYIOTH 3aIllPOBAIUTH Peali3allilo MpaBa HApPOIHOI iHINIaTHBU Yepe3 KOMIIIoTep Ta
ID xaptu. HuHi Taka mpono3uilis He oTpuMasa mMpokoi miarpuMkn. OfHak inei i pekoMeHaanii
o010 e-IeMokparii B Ykpaini HabuparoTb cBoro odepty. 3okpema, B Posnopsamkenni Kabinery
MinictpiB Ykpainu «Ilpo cxsanenns Ctparerii po3BUTKY iH(pOpMaLiiHOTO CyCcHiIbCTBAa B YKpa-
{HI» BKa3aHO MEBHI YMOBH JUTS 3pOCTAHHS IPOMAICHKOi AKTUBHOCTI 1 CTAHOBIICHHS €-IEMOKpATil
[14]. Tomy micyis KOHKpeTH3allil B MaiOyTHLOMY THX YH THIIHUX OPM e-JIeMOKpATii 3MiCTOBHICTh
9acOBOI XapaKTEPUCTHKH TOCIIOAAPCHKOTO 3aKOHOAABCTBA MOXKE BiPI3HATHCS BiJ monoxkeHs KoH-
CTUTYIIT YKpaTHH B Iiil YaCTHHI.

Ha mizxcrasi mpoBeieHOTo OCIHIKEHHS ¢POPMYIHOBAHO TaKi BUCHOBKH.

Jii mpkepen rocnoapchbKoro mpaBa B 4aci MpUTaMaHHI 3arajibHi XapaKTePUCTHKH, a caMe:
IO/I0 BCTAHOBIICHHSI 3arajbHUX 3acaj]] HaOpaHHS yuHHOCTI KoHcThTyli€r YKpaiHU; CTOCOBHO
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MIPOIIETyPHUX ACTICKTIB BCTYITY TOCIIOAAPCHKOTO 3aKOHY B CHIIY 1 BTpaTH YAHHOCTI; OO JIii B 9aci
MIKHAPOAHUX JA0TOBOPIB pimeHb KoncturymiitHoro Cyny Ykpainu, €CIJI; cTOCOBHO MPHUHIUITY
3BOPOTHOI /i1 3aKOHY TOIIIO.

B acrniekri OymyBaHHs KOM(DOPTHOTO Oi3HEC-KIIMATY 1 CTUMYJTFOBAHHS TOCTIONAPCHKOT HisTh-
HOCTI 3 ypaxyBaHHSIM CYYaCHHX €BPONCHCHKUX TECHICHIIH pi3HOMaHITHOCTI (opm Oesmocepen-
HBOI IEMOKPATii BXXKJIMBUMH BOAYAIOThCS aKTUBI3AIlis 3ay4eHHs (haxiBIliB, HAyKOBIIiB, CKCIEPTIB
13 TOCTIOIAPCHKOTO MpaBa, MiAMPUEMIIIB HE3aJIeKHO BiJl OpraHi3aliiHO-IPaBOBUX (HOPM A0 3aKO-
HOTBOPYOTO MPOLECY, BIPOBAHKEHHS 1I€BUX MEXaHI3MiB peai3allii e-eKOHOMIKH Ta e-JeMOKparii
B MUTAHHAX PETYJIOBAHHS rOCMOAAPCHKOi cepu.
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