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m Abstract. The relevance of the study is conditioned by the importance of expert investigations into war
crimes committed on the territory of Ukraine. Since many of these crimes result in the death or injury
of victims, forensic examinations play a key role in investigations under the Criminal Procedure Code.
The purpose of the study was to update the significance of the results of forensic medical examination in
proceedings on war crimes, and to identify problematic aspects of the appointment of such an examination
simultaneously with proposals for ways to overcome them. The methodological basis of the study was general
scientific (dialectical, analysis, synthesis, induction and deduction) and special methods (system and structural,
comparative legal, formal logical). It is established that modern capabilities of forensic medical examination
contribute to achieving the goal of pre-trial investigation of military torts in limited conditions of forming
a high-quality evidence base for such proceedings. However, the effective use of the potential of forensic
medical examinations is hindered by a number of problems caused not only by the consequences of active
military operations, but also by shortcomings in the legal regulation of this type of forensic examination,
imperfect organisation of the structure and functioning of forensic medical institutions during the time of
emergency. Possible ways to overcome the identified difficulties are proposed: reorganisation of the structure
of forensic medical institutions, in particular, by establishing a department for forensic examination of corpses
within a mobile military hospital with the involvement of specially trained forensic experts; simplification of
the procedure for processing documents where the results of external examination of the corpse are recorded,;
updating the regulatory support for the activities of forensic doctors during martial law. The practical
significance of the study lies in the fact that the conclusions obtained will help expand the understanding of
pre-trial investigation officers of the possibilities of forensic medical examinations in the investigation of war
crimes, and will also help identify the problems arising when appointing such examinations and suggest ways
to solve them
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Topical issues of forensic medical examination in the investigation of war crimes

= Introduction

The results of forensic examinations during pre-trial
investigations of certain categories of crimes and
criminal offences are important. In certain cases,
these studies can not only determine the line of
pre-trial investigation, but also ensure its effective-
ness, form an evidence base, make procedural deci-
sions and, accordingly, guarantee the fulfilment of
the main task of criminal proceedings — bringing
the perpetrators to criminal responsibility, restoring
the rule of law and justice. The results of involving
experts are particularly significant in the investiga-
tion of war crimes, in conditions when the pre-trial
investigation bodies face unprecedented challenges
caused by the consequences of waging a war of ag-
gression on the territory of Ukraine. By the time of
the large-scale invasion of the Russian Federation
(hereinafter — RF) in Ukraine, there was virtually no
practice of bringing to criminal responsibility for war
crimes, and therefore, there were no scientific and
methodological developments regarding the forensic
support of their investigation.

As of 2023, prosecution for committing war
crimes is extremely difficult. Among the reasons for
this situation, in particular, the commission of some
war crimes in the invaded territories and the inabil-
ity to detain the persons who committed them and
conduct investigative (search) actions with them,
since these subjects are mostly located on the terri-
tory not controlled by Ukraine, and in case of capture
they can be transferred for exchange as prisoners of
war. In such circumstances, it is extremely difficult to
ensure a full investigation of criminal offences com-
mitted by such persons.

The establishment of the evidence base and the
procedural processing of evidence can be complicated
by changes in the situation due to shelling, deaths or
captivity, lack of access to the crime scene, the work-
load of law enforcement agencies and expert institu-
tions, etc. In such situations, conducting expert exam-
inations guarantees reliable forensically significant
information, which creates an important basis for the
evidence base in the investigation of war crimes. The
results of forensic investigations are particularly rel-
evant and important in this context. These examina-
tions are most often assigned during investigations of
bodily harm, murder, and sexual crimes, which can
be either general or military, depending on the con-
textual element (Zack et al., 2021).

The study of the problems of investigation of war
crimes in connection with the beginning of a full-
scale war in Ukraine has acquired unprecedented
relevance, as evidenced by the rapid growth in the

number of scientific studies in this area among both
Ukrainian and foreign scholars. Researchers drew at-
tention to the problematic issues of proving a crime
under Article 438 of the Criminal Code of Ukraine!,
in particular, O.V. Taran et al. (2022), characterised
the circumstances to be proved. A.V. Shulzhenko
(2022) identified the problems of proving the objec-
tive side of violating the laws and customs of war.
L.V. Glowyuk & H.K. Teteryatnik (2022) substanti-
ated contextual elements in war crimes proceedings.
A.L. Melnychuk & S.M. Melnychuk (2022) analysed
problematic issues of legal qualification of acts under
Article 438 of the Criminal Code of Ukraine.
Features of mechanisms of responsibility for
war crimes committed as a result of the Russian in-
vasion of Ukraine were considered by O. Kaluzhna
& K. Shunevych (2022). O.M. Dufeniuk (2022) re-
vealed logistical and forensic issues of war crimes
investigation. A. Salari & S.H. Hosseini (2023) crit-
ically examined the capacity of the International
Criminal Court to investigate crimes of aggression.
The problems of establishing an evidence base in
investigations of crimes under martial law, as well
as expert support for determining the amount of
damage and losses from the destruction as a result
of armed aggression of the RF were considered by
A.A. Vozniuk & M.A. Hryha (2022) and M.M. Hryha
(2022). The scientific and practical manual, which
covers the issues of qualification and investigation
of crimes under Article 438 of the Criminal Code of
Ukraine? at a high scientific level, was distinguished
by its comprehensive approach (Chernyavskyi et al.,
2023). Standards for the investigation of war crimes,
in particular, illegal deprivation of liberty and tor-
ture, are presented in methodological recommenda-
tions prepared by the author’s team of the Office of
the Prosecutor General (Pashkovskyi et al., 2023).
The purpose of the study was to outline the mod-
ern possibilities of forensic medical examination as
one of the main means of forming an evidence base
in the investigation of war crimes and to identify
problems that arise during the appointment of these
studies and develop possible areas for their solution.

= Materials and Methods

To achieve the purpose of the research, a wide range
of scientific methods was used, and an integration
approach was applied, which allowed the combina-
tion of general scientific and special methods, includ-
ing sources to ensure a comprehensive consideration
of the problem. The dialectical method helped to an-
alyse the problems of forensic medical examination
from different angles, revealing contradictions and

!Criminal Code of Ukraine. (April, 2001). Retrieved from https://ips.ligazakon.net/document/view/T012341?an = 2339&ed = 2009_01_01.

2 Ibidem, 2001.
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relationships between different aspects. It allowed
considering the causes of problems and ways to solve
them. The methods of induction and deduction were
used to build a logical structure of research and solve
the tasks set. Through induction, a general inference
was made from specific examples, and deduction
helped to apply laws to specific cases. The synthe-
sis was used to summarise the current potential of
forensic medicine in the investigation of war crimes
and other torts. The synthesis helped to identify key
aspects and establish connections between them. The
method of analysis allowed identifying problematic
aspects of forensic medical examination in war con-
ditions and developing possible ways to overcome
them. The analysis helped to understand the essence
of the problems and find optimal solutions.

The system and structural method was used to
classify the types of forensic examinations used in
the investigation of war crimes. It helped to con-
sider their structure and find out typical problems.
Using the comparative legal method, an analysis of
the legislation regulating the conduct of forensic
medical examinations was carried out, in particular,
in wartime conditions. Comparison with other legal
norms helped to highlight the features and short-
comings of the current legislation. The formal and
logical method was used to develop promising ways
to overcome the complications associated with fo-
rensic medical examination in the investigation of
war crimes. It helped to develop logically sound rec-
ommendations.

One of the key elements was the use of compar-
ison to identify the provisions and practices of fo-
rensic medical examination in different countries or
contexts, at different time intervals, which helped to
understand unique aspects and identify possible ap-
proaches to solving problems. In the course of the
study, papers by Ukrainian and foreign research-
ers who studied forensic medical examination and
its role in the investigation of crimes were consid-
ered (Tatsiy et al, 2019; Erhard et al,, 2022a; Cioffi
& Cecannecchia, 2023). The use of forensic materials,
including specific court decisions, has helped high-
light and highlight real-world cases and challenges
faced by practitioners. The analysis of the provisions
of the Criminal Procedure Code and the legislation of
Ukraine provided the legal basis for the study!.

Experts from the practical environment were in-
volved to find out the current state of forensic med-
ical support. The experience of practitioners (inves-
tigators and experts), their feedback and views have
become valuable sources of information on the cur-
rent state of forensic support for the investigation of
war crimes and identification of problems.

m Results and Discussion

After the beginning of the full-scale military aggres-
sion of the Russian Federation, forensic medical ex-
amination institutions were not prepared for such a
large number of dead (deceased) persons (The war
in..., 2023). This type of forensic examinations is de-
signed to solve extremely important issues in crimi-
nal proceedings on war crimes, in particular, those
related to the determination of the cause of death of
victims, the nature and degree of injuries inflicted,
which is covered by the competence of forensic med-
ical examination.

Forensic medical examination is included in the
list of urgent investigative (search) actions that are
carried out primarily for the purpose of timely collec-
tion and preservation of evidence while documenting
various types of war crimes, such as illegal depriva-
tion of liberty, hostage-taking, inhuman treatment,
humiliation of dignity, torture, use of civilians as a
“human shield”, premeditated murder of civilians,
etc. The main purpose of a forensic medical exam-
ination in such cases is to immediately document
injuries that may disappear over time (Pashkovskyi
et al., 2023).

The range of areas of use of forensic medicine
knowledge in the investigation of war crimes is quite
wide. It covers:

1. Assistance to the investigator and prosecutor at
the scene. This includes examinations of corpses and
descriptions in the protocols of investigative (search)
actions in relation to various injuries, such as gunshot
wounds, burns of varying degrees, as well as other
pathologies and injuries, considering anatomical data
of the body structure and special terminology.

2. Conducting forensic medical examinations.
This includes exhumation and examination of bodies
from mass graves, autopsy of corpses to determine
the causes of death, the duration of the postmortem
period, the nature and characteristics of injuries, and
the study of traces of biological origin.

3. Investigation of rapes and identification of per-
sons from the remains.

4. Implementation of toxicological, medical-fo-
rensic, and other complex studies.

5. Conducting examinations for obtaining biolog-
ical samples in cases of rape, suspected use of chem-
ical weapons, and poisoning caused by environmen-
tal pollution as a result of active military operations.

6. Involvement of minors in questioning, especially
if they have witnessed or suffered from violence.

These areas of forensic medicine play a key role in
collecting and documenting evidence of war crimes,
as well as in identifying the circumstances and perpe-
trators of these cases (Dufeniuk, 2022). It should be

!Criminal Code of Ukraine. (April, 2001). Retrieved from https://ips.ligazakon.net/document/view/T012341?an = 2339&ed = 2009_01_01.
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emphasised that the possibilities of forensic medical
examinations today are quite sufficient to solve most
of the tasks necessary to clarify the important cir-
cumstances of war crimes. This potential can become
even more powerful if we work with experts from
partner countries. It is appropriate to identify mod-
ern methods of identification in forensic medicine,
which are improved, implemented in practice and
can be used, among other things, to solve the prob-
lems of criminal proceedings in the investigation of
war crimes. Determining the timing of the burial of
corpses during the examination of skeletal remains is
difficult and in demand in the current environment.
The available methods do not solve this problem sep-
arately. For this purpose, it is proposed to use the
method of infrared spectrophotometry (IRS) of bone
tissue, the spectra of which are transformed depend-
ing on the duration of the post-mortem period.

Graphic reconstruction of the face is effective
(more than 70%) in order to establish the identity of
the victim when identifying remains that cannot be
identified (Aleksandrenko, 2021). The methodology
of dimensional characteristics of the auricles is con-
sidered to be effective, as it is characterised by the
absence of subjectivity and guarantees the reliability
of the research results, regardless of the professional
skills and experience of the expert. The technique of
creating 3D models (including traces, damage, trau-
matic objects, etc.) has significant potential for use
in identification. In particular, this approach can be
applied to portrait expertise based on metric and de-
scriptive characteristics of appearance. Models of the
auricle are used during comparative studies to sup-
plement the database of facial identification signs. It
is relevant that for the implementation of this tech-
nique, data obtained using UAVs can be used, and
the preservation of 3D models in various formats al-
lows placing them in graphic editors (Autodesk 3ds
Max, etc.) and conducting subsequent modelling of
various situations, considering the initial data of the
pre-trial investigation (Aleksandrenko, 2021). The
use of copy models significantly expands the possibil-
ities and increases the level of visibility and eviden-
tiary potential of the conducted examinations. The
range of objects that can be modelled using digital
images is extremely wide (clothing with injuries, a
bone fragment with fractures, a corpse, etc.).

With the help of spectral analysis of speech sig-
nals, as one of the methods of person identification,
it is possible to extract stable identification features
that characterise the biometric parameters of the
speaker’s speech. Personal computers with special-
ised Justiphone software installed can be used as
spectrum analysers. In some cases, such a method as
Virtopsy (virtual autopsy), which is one of the modern
areas of development of autopsies, can become indis-
pensable. With its help, it is possible to get important
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information about injuries to bones and soft tissues,
without using a mechanical autopsy of the body. Vir-
topsy allows getting a 3D image and observing the
event in virtual reality. Other methods used for the
study of physical evidence include: the use of digi-
tal photographs as objects for forensic medical ex-
amination of traces-layers of blood; evidence-based
methods for detecting traces of blood, the use of which
clearly establishes the presence or absence of human
blood on certain objects (Aleksandrenko, 2021).

In the context of the issue under study, it is also
worth paying attention to the possibilities of methods
used during forensic examination of gunshot injuries
(Smiievska & Savka, 2020; Jabara et al., 2021), be-
cause it is this kind of damage that most often be-
comes the subject of forensic medical examinations
during the investigation of war crimes. In particular,
the method of forensic diagnostics of the type and
characteristics of the main traumatic factor in gun-
shot injuries by three-dimensional spatial reconstruc-
tion deserves attention. This method allows creating
a three-dimensional model of not only the entire hu-
man body, but also an individual body injury, which
makes it possible to carry out a comprehensive as-
sessment of external and internal injuries of the body
and to conduct a retrospective diagnosis of the trau-
matic factors that caused them as accurately as possi-
ble (Zmiievska & Savka, 2020).

Thus, the modern capabilities of forensic science
are quite powerful, and their level is sufficient to
meet the needs of pre-trial investigation, in particu-
lar, in proceedings on war crimes. However, the ef-
fective use of modern innovations and technologies
in law enforcement activities is hindered by a num-
ber of complications, one of which is the basic lack of
knowledge among employees of pre-trial investiga-
tion bodies about the capabilities and potential of fo-
rensic examinations and the range of issues resolved
by forensic experts. As a result, important issues for
pre-trial investigation are not raised (or incorrectly
formulated), investigation is not conducted (or not
conducted in full), which significantly limits the pos-
sibilities for forming a high-quality evidence base in
criminal proceedings.

With the start of Russia’s full-scale invasion, these
problems have become even more acute. The prac-
tice has demonstrated the inability of territorial fo-
rensic medical examination bureaus to provide their
own effective and timely execution of the required
number of examinations, without using the help of
additional forces and means from other territorial
divisions, in particular, by sending some forensic ex-
perts to regions where a large number of investiga-
tions are conducted (Erhard et al., 2022b; Kaluzhna &
Shunevych, 2022). The way out of this situation may
also be to involve representatives of expert institu-
tions of partner states in conducting forensic medical
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expert investigations in the de-occupied territories. It
should be emphasised that the experience of organ-
ising such international special temporary missions
already exists. Thus, E.Q. Reyes & M.L.B. Romero
(2023), analysing the contribution of forensic an-
thropology to the investigation of war crimes by
the International Criminal Tribunal for the former
Yugoslavia during the armed conflict of 1992-1995,
concluded that the work of these professionals pro-
vided evidence of systematic attacks during which
civilians were killed as part of the implementation
of the national policy of extermination of ethnic and
religious groups in the region. In addition, the re-
searchers also highlight the importance of involving
Latin American specialists in these investigations,
emphasising that such experience has enriched rele-
vant research activities in Latin America itself.

O.M. Dufeniuk (2022) emphasised the impor-
tance of the participation in the work of the afore-
mentioned tribunal of Danish and Swedish expert
groups that conducted investigations in Kosovo in
1999. The researcher notes that as a result of autop-
sies conducted by such groups of bodies, it was con-
firmed that the death in the vast majority of cases
was caused by gunshot wounds. There is a similar
experience in Ukraine. In particular, French experts
came to Ukraine to help investigate war crimes of the
RF after the discovery of mass graves in the de-occu-
pied territories. The mission arrived with a DNA lab-
oratory and high-quality equipment to examine and
identify the bodies. It operated in Ukraine for two
weeks. The evidence obtained as a result of coopera-
tion with French colleagues can be used both in na-
tional investigations and transferred to the Interna-
tional Criminal Court (French experts have..., 2022).

The war led to the effective organisation and im-
provement of international cooperation in this area.
Before the start of a full-scale invasion, researchers
stated (Tatsiy et al, 2019) that cooperation in the
field of forensic medical examination in criminal
proceedings, in particular, between Ukraine and the
Republic of Poland, is quite formal, which does not
contribute to the effective use of the results of profes-
sional activities of experts in criminal proceedings.
Under the influence of wartime conditions, problems
in the legal regulation of the activities of forensic doc-
tors also worsened. Thus, researchers and practition-
ers have previously noted that the current national

legislation in the field of forensic medical examination
is riddled with numerous gaps and conflicts, filled with
letters from the Ministry of Health (MOH) of Ukraine
instead of regulatory decisions. Consequently, acute
legal uncertainty creates difficulties in law enforce-
ment, which negatively affects the protection of hu-
man rights and violates the rule of law standards
(Senyuta et al., 2020). There are also problems with
the legal regulation of such an important area today
as molecular genetic expertise, in particular, in terms
of the need for legislative regulation of the procedure
for selecting biological samples from various cate-
gories of persons and entering them into automated
databases of DNA profiles (Stepaniuk et al, 2019).

Neither the Order of the Ministry of Health of
Ukraine “On the Development and Improvement of
the Forensic Medical Service of Ukraine” nor the
Law of Ukraine “On Forensic Examination”? contain
provisions on the organisation and support of the ac-
tivities of forensic institutions in the area of damage
both during active hostilities and other emergency
periods (natural disasters, technological disasters,
accidents, etc.). An attempt to urgently address the
urgent needs of practice in the conditions that devel-
oped immediately after the start of full-scale aggres-
sion in February 2022 was the adoption of a joint or-
der of the Ministry of Internal Affairs of Ukraine, the
Ministry of Health of Ukraine and the Office of the
Prosecutor General No. 177/450/46 of 09.03.2022
“On the Approval of the Procedure for Interaction
Between the Bodies and Units of the National Police
of Ukraine, Health Care Institutions and the Prosecu-
tor’s Office of Ukraine When Establishing the Fact of
the Death of a Person During Martial Law on the Ter-
ritory of Ukraine”. This regulation gives the right to
employees of health care institutions to issue medical
death certificates and carry out the issuance/burial
of bodies without a referral for forensic examination,
provided that the examination of the corpse was car-
ried out by an employee of the health care institution
and the fact of absence of signs of violent death was
established or based on medical documentation that
is available (without clarification)®>. However, this
document, despite its reasonable purpose, caused a
lot of questions among forensic doctors.

This refers, in particular, to the norm that pro-
vides that in the case when it is impossible to con-
duct an examination of the victim, it is allowed, in

!0rder of the Ministry of Health of Ukraine No. 6 “On the Development and Improvement of the Forensic Medical Service of Ukraine”.
(1995, January). Retrieved from https://zakon.rada.gov.ua/laws/show/z0248-95#Text.
2Law of Ukraine No. 4038-XII “On Forensic Examination”. (2022, January). Retrieved from https://zakon.rada.gov.ua/laws/show/4038-

12#Text.

3Order of the Ministry of Internal Affairs of Ukraine, the Ministry of Health of Ukraine and the Office of the Prosecutor General
No. 177/450/46 “On the Approval of the Procedure for Interaction Between the Bodies and Units of the National Police of Ukraine,
Health Care Institutions and the Prosecutor’s Office of Ukraine When Establishing the Fact of the Death of a Person During Martial Law
on the Territory of Ukraine”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/show/z0317-22#Text.
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some cases, to conduct an expert examination only on
the basis of medical documentation (medical history,
individual card of an outpatient patient, etc.), if the
available documents are original and contain all the
necessary information. However, practitioners em-
phasise (Erhard et al., 2022b), that if there is a need
to establish the exact time of receiving injuries, the
forensic medical expert will not be able to provide
an unambiguous answer based on incomplete/inac-
curate data in medical documents. In addition, this
Order® provides for the possibility of conducting a
forensic medical examination (external examina-
tion) or forensic medical examination (autopsy) of a
corpse “on the basis of a decision, referral, statement
or other document drawn up by an authorised person
of the military administration, the National Police of
Ukraine, the Prosecutor’s Office, the Security Service
of Ukraine, or other authorised bodies”. However,
this contradicts the provisions of the Law of Ukraine
“On Forensic Expertise”?, where the grounds for con-
ducting a forensic examination are the relevant deci-
sion of the court or the pre-trial investigation body,
or if ordered by other parties — the existence of a
contract with an expert or expert institution.
Paragraph 4 of Section IV® of the above joint or-
der states that “based on the results of the examina-
tion of the corpse, after clarifying the circumstances
of death and in the absence of signs of violent death
or suspicion of such, the territorial health care insti-
tution shall be notified of the need to issue a medical
death certificate”. Informing the territorial health
care institution is assigned to an authorised employee
of the bodies and divisions of the National Police of
Ukraine, according to which it is necessary to issue
a medical death certificate. However, there are ques-
tions about the procedural implementation of these
provisions, because the prospect of issuing a medical
death certificate only from the words of an author-
ised employee of the bodies and divisions of the Na-
tional Police of Ukraine seems doubtful. It is neces-
sary for a doctor to directly examine the body before
issuing a medical certificate of death, or at least after
examining the puncture wound at the scene. There
were cases when the National Police of Ukraine in-
correctly established the category of death (for exam-
ple, in the case of hanging, they mistakenly indicated
“no signs of violent death”), did not show signs of
a closed craniocerebral injury, or did not recognise
poisoning, although there were corresponding indi-
cators. In this context, it is considered legally wrong

for doctors to issue medical death certificates based
solely on police reports without personally examin-
ing the body of the deceased person (Erhard et al,
2022). Consequently, the mentioned order obviously
requires revision to bring its provisions in line with
the current legislation and the needs of practice.

The problematic issues of legal regulation of the
activities of forensic doctors have already been con-
sidered by both foreign and Ukrainian researchers.
A. Cioffi & C. Cecannecchia (2023), investigating
the role of forensic medicine in the investigation of
war crimes in the context of the Russian-Ukrainian
conflict, focused on standardising the work of foren-
sic doctors combined with reviewing the shortcom-
ings identified in the Rome Statute. The findings of
researchers can be considered when updating the
Ukrainian legislation on the organisation of forensic
medical examination. In this context, it is also worth
paying attention to the study by V.Y. Tatsiy et al
(2019). Focusing on the importance of forensic exam-
ination in the investigation of crimes related to tor-
ture, the researchers analysed the compliance of the
activities of forensic doctors with the Convention on
Human Rights and Fundamental Freedoms, the Con-
vention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, and other inter-
national and Ukrainian legal acts. The inconsistency
of the practice of forensic legal norms with the mod-
ern procedural needs in the qualification of crimes
in the field of medical activity was pointed out by
S. Lykhova et al. (2020). The researchers insisted on
the need to introduce rules for conducting forensic
medical examinations in cases of assessing the provi-
sion of medical care to unify approaches to conduct-
ing forensic medical examinations on the quality of
medical care, in particular, establishing criteria for
evaluating treatment, shortcomings in the provision
of medical care and establishing a causal relationship
with adverse consequences.

In addition to the above-mentioned complica-
tions, the effectiveness of forensic medical exami-
nations in war crimes proceedings is negatively
affected by other factors that characterise the pro-
cess of pre-trial investigation of such acts as a whole.
Among the most significant are the following: in-
tensive changes in the operational situation; frequent
changes in the location of military units; death, injury,
captivity of participants in the proceedings during
combat operations; distortion of the scene due to oc-
cupation, bombing, or shelling; limited access to the

10rder of the Ministry of Internal Affairs of Ukraine, the Ministry of Health of Ukraine and the Office of the Prosecutor General
No. 177/450/46 “On the Approval of the Procedure for Interaction Between the Bodies and Units of the National Police of Ukraine,
Health Care Institutions and the Prosecutor’s Office of Ukraine When Establishing the Fact of the Death of a Person During Martial Law
on the Territory of Ukraine”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/show/z0317-22#Text.

2Law of Ukraine No. 4038-XII “On Forensic Examination”. (2022, January). Retrieved from https://zakon.rada.gov.ua/laws/show/4038-

12#Text.
SIbidem, 2022.
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scene due to mining or sniper attacks; a significant
number of proceedings carried out simultaneously
in a limited time; bringing to criminal responsibil-
ity of the parties to an armed conflict; the inability
to identify corpses after a significant period of time
from the moment of death to the beginning of the in-
vestigation; difficulties in collecting evidence due to
shootings in places where the presence of undesirable
witnesses was excluded; a limited amount of military
information (documents, objects, photos from drones,
transcribed recordings of radio intercepts, etc.), which
is provided to the criminal justice authorities for in-
vestigation purposes (Batiuk & Dmytriv, 2021).

It follows from the above list that the main prob-
lems regarding the appointment of forensic medical
expertise in war crimes proceedings are often associ-
ated with the inability to obtain high-quality mate-
rials and samples for expert investigation, primarily
due to the lack of full access to the scene of the in-
cident or too long a period of time that has passed
since the commission of the crime, which leads to
distortion or loss of a significant number of traces.
Thus, O.M. Dufeniuk (2022) noted that during the
investigation of war crimes, there is often a need
to identify corpses, which can be done visually (by
signs of appearance, related things and documents)
or through research in the field of forensic odontol-
ogy and/or genomic DNA. Significant complications
of the work of a forensic doctor are caused by a long
stay of the corpse in open moist air, burial in moist
soils and “mass graves”, which cause the processes of
rotting, autolysis, saponification of the corpse; frag-
mentation of the corpse as a result of explosions, fire-
arms, and other injuries; repeated movement of the
corpse by unauthorised persons, changing the place
of burial, and thus - the trace pattern.

Thus, the most important challenge as of 2023 is
the timely conduct of forensic medical examinations,
especially in cases of prolonged occupation, where
the real impossibility of performing such examina-
tions arises due to the rapidly destructive nature
of the objects under study. Obviously, a significant
number of signs (identification and/or diagnostic)
necessary for conducting a qualitative expert inves-
tigation disappear or are distorted due to inevitable
physical processes (wound healing, tissue decompo-
sition, disappearance of micro traces, etc.). At the
same time, forensic examinations of corpses are of-
ten carried out after exhumation, while examinations
in cases of sexual violence are generally meaningless
after a long time. In this sense, the proposals on the
expediency of making additions to Article 615 of the
Criminal Procedure Code! are not devoid of logic, in
particular, regarding the abolition of the requirement

to conduct a forensic medical examination during
the investigation of war crimes in the event of an
objective impossibility of its timely conduct and the
irrationality of such from the standpoint of forming
the evidence base of proceedings under occupation.
Otherwise, war criminals may avoid criminal liability
due to the lack of opportunities to prove their guilt in
the form established by procedural law (Kaluzhna &
Shunevych, 2022).

It is also worth focusing on the problem that
arises due to the lack of a sufficient number and ar-
rangement of morgues where the bodies of the dead
are stored until a forensic medical examination is
carried out. This issue became quite acute after the
de-occupation of certain territories (Kyiv and Kharkiv
oblasts) and the discovery of a significant number of
people killed there, including in mass graves. It seems
that the way out of this situation could be mobile
refrigerated morgues, which, if necessary, would be
sent to the appropriate locations. Another problem
highlighted by N.M. Erhard et al. (2022b), is the im-
proper organisation of the structure of forensic insti-
tutions in areas with special conditions (where active
hostilities are taking place, as well as in de-occupied
territories where mass graves have been discovered
and a significant number of forensic examinations
are required). Therefore, there is an urgent need to
develop an effective organisational structure for such
institutions and adjust their activities during a spe-
cial period in order to ensure the most effective work
of forensic medical institutions.

The most promising way out of the current situ-
ation is to establish a mobile forensic department for
the examination of corpses as a separate component
of the mobile military hospital, involving forensic ex-
perts who have undergone special training and are
able to carry out expert work in the difficult condi-
tions of active hostilities. To ensure the effectiveness
of the mobile unit, it is necessary to develop a struc-
ture of units that would ensure not only speed and
consistency, but also coherence of the work of foren-
sic experts in such difficult conditions. It is necessary
to simplify the procedure for documenting the results
of the examination of the body of a deceased person
in cases of violent and nonviolent death, when it is
not possible to carry out photographic recording af-
ter a limited time. This will help speed up forensic
investigations and increase their volume in the event
of mass deaths during active hostilities.

= Conclusions

Thus, the analysis of the current state of the scientific
potential of forensic medical examination indicates
that the use of the results of special knowledge in this

!Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#n5092.
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area for the needs of pre-trial investigation bodies of
war crimes is a powerful tool for the formation of a
high-quality evidence base, especially in conditions
when the activities of law enforcement officers are
extremely complicated by the consequences of ac-
tive combat operations, which makes it impossible to
carry out a significant part of investigative (search)
measures. However, the most effective use of the
capabilities of forensic medical examination in the
studied proceedings is hindered by a number of prob-
lematic aspects. Firstly, this is conditioned by gaps in
the regulatory support for the activities of forensic
doctors and insufficient organisation of the structure
of forensic medical institutions, which leads to a sig-
nificant overload of these specialists. Secondly, the
lack of knowledge of the capabilities of forensic med-
ical examinations and the range of issues that can be
resolved within the framework of these studies also
complicates the situation.

The necessity of making changes to the cur-
rent legislation regulating the activities of forensic
medical experts and reorganising the structure of fo-
rensic medical institutions, considering the needs of
practice in war conditions, is substantiated. To opti-
mise the work of forensic doctors in regions where
there is a need to conduct a significant number of
forensic medical examinations (mass graves, vic-
tims of rocket attacks, etc.), it is proposed to attract

m References

specialists from forensic medical institutions from
other areas, as well as experts from partner countries
within the framework of international cooperation.

The need to provide a sufficient number of mo-
bile refrigerated morgues to preserve the bodies of
the dead in the absence of the possibility of their
placement in stationary morgues has been estab-
lished. The author emphasises the need to conduct
educational activities (publication of relevant meth-
odological materials, scientific and practical events,
and in-service training) among pre-trial investigation
officers on the possibilities of forensic medical exam-
inations in the investigation of war crimes, the range
of issues addressed by forensic physicians and their
correct formulation. Promising areas for further stud-
ies on this topic may include investigation of the de-
velopment of effective mechanisms for improving the
legal regulation of the activities of forensic medical
experts during martial law and proposals for the re-
structuring of forensic medical institutions consider-
ing the requirements of war to maximise the rational
use of their potential in war conditions.
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m AHOTamisg. AKTyaJibHICTh IOCJIiXKEHHs 3yMOBJIEHA BaXKJIMBICTIO €KCIEPTHUX AOCIiKEHb y BOEHHUX
3JI0YMHAX, AKi BUMHAIOTh Ha TepuTopil YkpaiHu. OCKiJIbKM 4YMMajo 3 TaKUX 3JIOYMHIB NPU3BOLATH OO
cMepTi abo TiJleCHUX YMIKOMXXeHb MOTEepIiJINX, CYyJOBO-MeIUYHi eKCIepTU3U BiJirpaioTh KJIYOBY pOJIb y
po3ciaigyBaHHi BigmoBigHO no KpumiHajbHOTO mpolecyajbHOro Kodekcy. Mera JOCaifXkeHHA moJjArajia B
aKkTyaJizallil 3HaueHHs pe3yJbTaTiB CyJOBO-MEAWUYHOI eKCIePTHU3U B IPOBA/KEHHAX NP0 BOEHHI 3JI0UMHU,
BUsBJIEHHI TPOOJIEMHIX aCIeKTiB IPU3HauYeHH:A TaKOl eKCIIepTU3H OAHOYACHO 3 TPOIO3ULiIMU IIOJ0 HAPAMiB
ix noposiaHHA. MeToqoJIOTiYHHUM MiATIPYHTAM CTATTi CIyryBajid 3arajlbHOHAyKoBi (AiajieKTUYHUIA, aHaIi3y,
cuHTEe3y, iHAYKIl Ta meAyKIlii) Ta crheriajgbHi MeToAu (CHUCTEMHO-CTPYKTYPHHUU, MOPiBHAIBHO-ITPABOBUI,
dopwmanpHO-0TriyHMI). KOHCTaTOBAaHO, M0 CyYacHi MOXJIMBOCTI CyOBO-MEIUYHOI €KCIEepPTHU3U CIPHUAITH
JOCATHEHHIO MeTH JOCYI0BOTO PO3CJIiAyBaHHA BOEHHUX JEJIiKTiB B 00MeXeHNX YMOBaxX (popMyBaHHs AKiCHOL
J0Ka30Bol 0a3y Takux mpoBajpkeHb. OOHAK Ha 3aBajli eQeKTUBHOMY BHUKOPHMCTAHHIO MOTEHIialy CyAOBO-
MeJUYHUX eKCIIePTHU3 CTOITh HH3Ka MpobjeM, CIpUUYMHEHUX He JMIle HacJigKkaMW BeJeHHA aKTHUBHUX
O6oMoBUX [il, a W HeAoJIikaMM HOPMAaTHBHO-IIPABOBOTO PpEryJIl0BaHHA I[bOIO BUIY CYAOBUX €KCIIepTU3s,
HeJJOCKOHAJIO OpraHi3alji€lo CTPyKTypu Ta (QYHKI[iIOHYBaHHA CYy[OBO-MEJUYHHX YCTAaHOB B OCOOJIMBUM
nepioA. 3apolOHOBAHO MOXJIMBI HaIlpsAMU MOJOJIAHHA BUABJIEHUX CKJIQAHOINIB: peopraHisaris CTpyKTypH
CyAOBO-MeQUYHUX YCTAHOB, 30KpeMa MUIAXOM YTBOPEHHA B CKJIaJi MOOIJIBHOTO BilICBKOBOI'O IIMUTAJIIO
BiAisTly cydOBO-MeOQUYHOI eKCIepPTU3Uu TPYIIiB i3 3aJyuyeHHAM [0 HMoro poOOTH cleliaJibHO MiArOTOBJIEHUX
CyAOBO-MeQUYHUX EeKCIIepTiB; CIPOIIeHHs MNOPAAKY O(OpMJIeHHS AOKYMEHTiB, Ae (iKCyIoTh pe3yJibTaTu
30BHIIIIHBOT'O OTJIAAY TPYyIla; OHOBJIEHHA HOPMAaTHUBHO-NIPaBOBOr0 3a0e3MeueHHsA iiJIbHOCTi CyIOBUX MeUKiB
y mepiof il BOEHHOro cTaHy. [IpakThyHe 3HaUeHHA CTATTi MOJIATAE B TOMY, IO OTPUMAHI B Hill BUCHOBKU
CIPUATUMYTDH PO3LIMPEHHI0 PO3YMIHHA MpalliBHUKAMU OpraHiB JOCYAOBOTO PO3CJIiAyBaHHA MOXJIMBOCTEN
CyAOBO-MeQUYHUX eKCIIepTu3 IiJ] Yac po3CyiAyBaHHA BOEHHHUX 3JIOYMHIB, a TaKOX AOINOMOXYTb BUABUTU
npo6sieMHu, 10 BUHUKAKOTh Mif] Yac MpU3HaYeHHs TaKUX eKCIIepTu3, i 3apollOHyBaTH LUJIAXU IX PO3B’A3aHHA

m KutiouoBi cjioBa: kpuMiHasibHe MMPOBAKEHHsT; CJTiua [Iisl; eKClepT; CyJoBa MeQUINHA; 10Ka3

Scientific Journal of the National Academy of Internal Affairs, 28(2) 18




