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3ACTOCYBAHHS CYJIOM HOPM KOHCTHUTYIIII TA

HUBIJIBHOI'O 3AKOHO/IABCTBA YKPAIHHU 3 METOIO
3AXUCTY CIMEMHUX ITIPAB TA IHTEPECIB

Ha cywacHOMy erami pO3BHUTKY CyCHUIBCTBA OIHHUM 13
MIPIOPUTETHUX HANPSIMIB JIEpP’KaBHOI TMOJITHKA B YKpaiHi € 3aXucT
ciMeHHHUX TpaB Ta iHTepeciB. JJOCATHEHHS 11i€1 METH 3a0€3MeUy€EThCs 3a
JIOTIOMOT'OI0  Pi3HUX IPaBOBUX 3aco0iB, cepem SIKUX OCOOJIMBE MicCIle
MOCIIa€ CyJIOBUM 3aXHCT, a/UKE caMe CyAy 3aKOHOJABIEM HAaIaHO
HaWOIIBII ITHPOKI TMOBHOBAKEHHS B 3a3Ha4yeHIN cdepi, MOPIBHIHO 3
IHITUMH IOPUCANKITIHHAMH OpTraHaMH.

BigmoBigro mo cr. 124 Koncturtymii Ykpaiam mnpaBocyans B
VYkpaiHi 30iiCHIOIOTh BUKITIOUHO cynu. JleneryBanHs (GyHKIIN CyaiB, a
TaKOXX TPUBJIACHEHHS NUX (YHKIIHN iHIIMMU OpraHaM{ YW MOCAJOBUMH
0cobaMu He TOMYCKatoThCs. FOpHUCIUKITiS CyIiB MOIMIHPIOETHCS HA Oy Tb-
SIKUH FOPUMYHIH CITip Ta OyAb-IKe KpUMiHAIbHE OOBUHYBauCHHS.

3aBIaHHAM CYJOBOTO 3aXMCTy CIMEHHMX HIpaB Ta IHTEpECiB €
BiZTHOBJICHHS ITOPYIICHNX, HEBU3HAHUX a00 OCIIOPIOBAaHUX MpaB, CBOOO
yi iHTepeciB (i3MUHMX 0ci0, TMpaB Ta IHTEpECiB IOPUAWYHHUX OCi0,
iHTepeciB AepkaBu. BiAmoBigHe 3aBIaHHS pealli3y€eThCsA CYJIOM, Y TOMY
YHUCIi 3 METOH 3MIIIHEHHS CiM’i, YTBEpIPKEHHS IMOUYyTTS OOOB’S3KY
nepen OaThbkaMu, AITBMH Ta IHIIUMH 9WIEHaMH CiM’i, TOOYI0BH
CiIMEHHMX BiHOCMH Ha MApUTETHUX 3acajax, Ha IMOYYTTAX B3a€MHOI
MO0OBI  Ta TIOBarW, B3a€EMOJIONIOMOTM 1 WIATPUMKH, a TaKOXK

88



3a0e3nevyeHHs] KOKHOI TUTHHH CIMEHHMM BHUXOBAaHHSM, MOXKJIHBICTIO
JTYXOBHOTO Ta (Ji3MYHOTO PO3BUTKY.

OnHMM 13 acCHeKTiB, SKHH 3acllyrOByE Ha YyBary y Mexkax
JOCITI/DKEHHST TPOOJIIEeMaTUKU CYAOBOTO 3aXHCTy CIMEHHUX MpaB i
iHTepeciB, € 3acTocyBaHHsA cyaoM KOHCTHTYILIi Ta aKTiB IUBUILHOTO
3aKOHOAABCTBa Y KpaiHM 10 pEryTIOBaHHS CIMEHHUX BIITHOCHH.

3arajibHi 3acajy peryjroBaHHS CIMEHHUX BIJIHOCHH Tepen0adeHi
crareto 7 CimeitHoro kojaekcy Ykpainu (nani — CK Ykpainn).

A caMme I[i€0 HOPMOIO BCTAHOBJICHO, INO: CIMEHHI BIAHOCHHH
perymototbess CK  VkpaiHm Ta iHIIMMH HOPMAaTHBHO-TIPAaBOBUMH
aktamu. CiMeiHI BIJHOCMHM MOXYTh OyTH BperyJibOBaHi 3a
JIOMOBJICHICTIO (JIOTOBOPOM) MiXK iX ydacHuKamu. CiMelHI BiJHOCHHH
PETYNIOIOTHCS JIMILE Yy TiH YacTHHI, y SKIH Iie € JOMyCTUMUM 1
MOJIMBAM 3 TOYKM 30py IHTEpeciB iX ydYaCHHKIB Ta iHTepeciB
CycliabCcTBa. PeryiatoBaHHS CIMEHHHX BIJHOCHH 3JIHCHIOETHCS 3
ypaxyBaHHSM IpaBa Ha TAEMHHII0O OCOOHMCTOIO KHTTS 1X YYaCHUHKIB,
iXHBOTO TIpaBa Ha OCOOWCTY CBOOOMY Ta HEIOIYCTHMOCTI CBaBLIBHOTO
BTpyYaHHS y ciMmeiiHe >kuTTsi. JluTmHAa wMae OyTu 3a0esneucHa
MOMUIMBICTIO 3MIMCHEHHS 1i TmpaB, ycTaHOBIeHHX KOHCTHUTYIIEIO
VYkpaian, KonBeHIliero mpo mpaBa IUTHHH, 1HIIUMH MDKHApOIHHMH
JIIOTOBOpaMH  YKpaiHW, 3roja Ha OO0OB’SI3KOBICTh SKHX HaJgaHa
BepxoBHoto Pamoro Ykpainn. PerymioBaHHS CiMEHHUX BIAHOCHH Mae
3MIACHIOBATUCS 3 MAaKCHMaJIbHO MOJKJIMBHM YypaxyBaHHSM IHTEpECiB
IUTHUHU, Hempame3gaTHux wieHiB ciM’i.  CiMeliHI  BiTHOCHHH
pPEeTyNIOIOThCS Ha 3acajax CIpaBeIMBOCTI, JOOPOCOBICHOCTI Ta
PO3YMHOCTI, BIOIOBITHO 1O MOpAIBHUX 3acaj cycminberBa. KoskeH
YYaCHUK CIMEHHIX BITHOCHH Ma€ IIPaBO Ha CYIOBUH 3aX¥CT.

Kpim Toro, Ha HeoOximHOCTi BpaxyBaHHs HopM KoHcTuTymii
VYkpainu 3a3HadaeThes 1 B iHmmx npaBoBux HopMmax CK Ykpainm. Tak,
BimmoBimHO 70 4. 5 cr. 5 CK VkpaiHm HIXTO He MOXE 3a3HaBaTH
BTpy4YaHHS B HOro ciMelHe JXWTTS, KpiM BHIAIKiB, BCTAHOBJICHUX
Koncrutyniero Vkpainu. Y 4. 7 cr. 7 CK VYkpaiHu BH3Ha4Y€HO, IO
IUTHHA Mae OyTu 3abe3redeHa MOXKIMBICTIO 3AiiCHEHHS i1 mpas,
ycranoBiennx Koncrutymieto  Ykpainu, KoHBeHIliecro mpo  mpaBa
JUTUHY, 1HIIUMH MDKHapOJHMMHK JIOTOBOpaMH YKpaiHH, 3roja Ha
000B’SI3KOBICTb sIKUX HasaHa BepxosHoro Pagoro Ykpainu.
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SAximo 3BepHyTH CBiM morisinm Ha HOpMmu KoHCTHTYINI, MOXHA
KOHCTaTyBaTH, IO TUTbKH JBI HOopMu OCHOBHOTO 3aKOHY YKpaiHu
0e3rnocepeIHbO PErYJIIOI0Th CIMEHHI MTPaBOBITHOCHUHHU.

Tak, iHCTUTYTYy IUTIOOY mpucBsueHo ctartio 51 Koucrurymii
VYkpainu, BIANOBIAHO JO SKOI IUTIO0 IPYHTYEThCA Ha BUIBHIN 3roi
XKIHKH 1 yoJoBika. KoxkeH 13 moapy»oKsi Mae piBHI mpaBa i 000B’s3KH y
nutio6i Tta cim’i. BaTeku 3000B’s13aHi  yTpEUMyBaTH AiTed 10 iX
noBHOMITTS. [lOBHOMITHI JiTH 3000B’s3aHi MIKIyBaTHUCS TPO CBOIX
Hempane3maTHux — OaTbkiB. CiMm’d, JUTHUHCTBO, MAaTEPUHCTBO 1
0aTBKIBCTBO OXOPOHSIOTHCS JAEPKABOIO.

[IpaBoBa Hopma, mio i mictuth cr. 52 KoHctutynii Ykpainw,
PETYIIIOE MPABOBHM cTAaTyC AUTHHUA. Hero BCcTaHOBIIEHO, 110 JITH PiBHI Y
CBOIX IpaBax HE3AJIEKHO BIiJl TMOXO/PKCHHS, a TaKOX B TOro,
Hapo/PKEHI BOHM y HUIOOI YW 1mMo3a HUM. Bynb-sike HACHUJIBCTBO Ha
JMTHUHOIO Ta il eKCIuTyaTallisi mepecii{ytoThCs 32 3aKOHOM. Y TPHMaHHS
Ta BHUXOBaHHS JITEH-CHpIT 1 JiTed, M030aBjieHUX OaThKIBCHKOIO
MKTyBaHHS, TOKJIAMAEThcsl Ha JepkaBy. JlepkaBa 3aoxoduye i
MIATPUMYE OJIaroMIMHUIIBKY JisUIBHICTD MO0 JITCH.

Ilomo 3acTocyBaHHS aKTiB ITUBIILHOTO 3aKOHOJABCTBA YKpaiHH
JI0 PETYIIOBAHHS CIMEHHWX BiTHOCHH, IPHHATIIHO 3ayBaXKUMO, IO TIei
CIip Ma€ IaBHIO iCTOpif0, HWOr0o IOYaTOK ITOB’SI3aHHA 3 OKPEMOIO
KoauQiKariero MUBLIBHOTO Ta CiMEHHOTO 3akoHOMaBCcTBa. lIpm mpomy
3a3HAYUMO, IO HIXTO 1 HIKOJHM HE CTaBUB TiJ CyMHIB MOXJIHBICTBH
3aCTOCYBaHHS IIUBIIPHOTO 3aKOHOJABCTBA JJISl PETYJIOBAaHHS CiMEHHHX
BimHocwH. Lle moB’s3an0 3 THM, mo CK Ykpainu, onepyroun Oararbma
IMBUTFHO-TIPABOBUMU TEPMiHaMH, He PO3KpHBac ix 3micty [1, c. 619].

Tak, M. B. AHTOKOIbCHKa BimMidae, IO CiMEHHE MpaBO HE
BOJIOZII€ HU3KOK OCHOBHHX TIOHSTH, SIKi JOBOJWTHCS 3aIll03MYyBATH 13
MpaBa MUBUTHEHOTO [2, ¢. 59].

O. M. IloHOoMapeHKO TakKOX BBaKae, IO METOK CiMeiHO-
MIPaBOBOTO PETYIIOBAHHA € 3aKpilUIeHHS OCOOJIMBOIO peryIrOBaHHS
CIMEIHUX BiTHOCHH, SIKE BiJlOBiae crienudirli OCTaHHIX. A y MOMEHTH,
KOJIM PETYJIOBaHHS BiTHOCHH MiXK WIEHaMH CIM’1 HE BiIPi3HIETHCS Bif
PETYIIOBaHHS BiTHOCHH MK 1HITUMH Cy0’ €KTaMU UBLIHHUX BiTHOCHH,
BOHO Mae OyTu BigHeceHe 1o napadii UK Ykpainu [1, c. 620].

¥V BignoimHomy koHTekcTi O. B. HekpacoBa HaBiTh BHOKPEMITIOE
(hopMu cyOCHIIIapHOTO 3aCTOCYBaHHS HOPM IIUBIIBHOTO 3aKOHO/IaBCTBA
70 CIMEMHUX BiIHOCHH, SIK-OT: @) YMOBHO CyOcCHAiapHE 3aCTOCYBaHHS,
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nependayene cr. 8 CK VYkpainu, 0e3 BH3HAueHHS KOHKPETHUX
KaTeropiii ciMelHNX BiAHOCHH, Ha SIKi MOXXYTb MOIIMPIOBATUCS HOPMH
LK VYkpainu; 0) npsime cyOcuaiapHe 3actocyBaHHsl, 3akpimiene B CK
VYkpainn, momo perymtoBaHHs HopMmamu I[K VYkpaiHu KOHKpeTHHX
BHJIIB CIMEHHMX BIJIHOCHH, HAINPHUKJIaJ, 3IIHCHEHHS IIpaBa CIIIbHOI
CYMICHOT BIIACHOCTI micisl po3zipBaHHs wuto0y. KpiMm Toro, aBTop
BBaKa€ JOIUILHUM 3aCTOCYBaHHS OCHOBHUX 3acaji LUBIJIBHOTO
3aKOHOAABCTBa JUIS PETYJIIOBaHHS CIMEHHHMX BIJIHOCHH 3a aHAaJIOTI€I0
mpasa [3, c. 140].

[MpuGiunuKM iHOIOT TOYKM 30py BKa3ylOTh Ha Te, IO CiMeliHe
MpaBoO iCTOPUYHO BHOKPEMJICHE i3 LMBIIBHOTO TpaBa, TOMY OKpeMi
CIMEHHO-TIPaBOBI  CIIOCOOM 3aXUCTy TIOBTOPIOIOTH 3a 3MICTOM 1
MOPSIKOM iX 3aCTOCYBaHHS BIAMOBIAHI IMBIIBHO-TIPABOBI CHOCOOH
3axXHCTy, MpoTe mnpsme 3actocyBaHHs HopMm LK, mo mependadarorh
3aXHMCT IMBIIBHUX TIpaB, JI0 CIOCOOIB 3aXUCTy CIMEHHHX TIpaB €
HEMOXITUBUM 4epe3 3MICTOBHI OCOOJIMBOCTI CIMEHHHMX TPaBOBiTHOCHH,
SIKI  XapaKTepU3YIOThCS  BIJCYTHICTIO  OIUTATHOCTI,  OCOOIMBUM
Cy0’€KTHUM CKJIQZOM, TPHUBAIICTIO Yy daci, HAsBHICTIO OJMU3BKOTO
POAMHHOTO 3B’SI3KYy Ta 0COOHMCTOTO MOBIp s [4, ¢. 5].

Hampuknan, FO. ®@. becnanos 3 mporo mpuBoxy mwie: «Jleski
CIMEHHO-TIpaBOBI CITOCOOM 30Irar0ThCSA 3 IHUBLIHHO-TIPABOBUMH. AJe i
mepmr, i JApyri € CaMOCTIHHMMH TIPaBOBUMH SBUIIAMH 1 MaroOTh
OCOOJIMBOCTI,  BHW3HAYCHI  TNPEIMETOM,  METOJAOM  IPaBOBOTO
PETYNIOBaHHS, a TaKOXX (PYHKIISIMH Taiy3ed CIMEHHOTO Ta IMBIIHHOTO
mpaBsa» [5, c. 127].

Ha wname mepexoHaHHS, 3aCTOCYBAaHHS JUISI 3aXMCTy CIMEHHHX
MpaB Ta IHTEpECiB THX CHOCODIB 3axuCTy, siKi permamentoBani LK
Ykpainu, He TIUIBKH MOXJIIMBE, ane W mpsaMo perimamentoBaHe CK
VYkpainn. Tax, Biamosimao mo cr. 8§ CK VYkpaiHu, gKmo ocoOucTi
HEMaifHOBI Ta MailHOBI BIHOCHHH MiX TMOAPYXXKSIM, OaThbKamMH Ta
INiTbMH, IHIIMMHM 4YieHamH ciM’i Ta pomuuamu He BperyiasoBaHi CK
VYkpainu, BOHU peryioroTbes BianoBigauMu Hopmamu LK Ykpainn,
SKIIO 1€ He CYyMepeunTh CyTi ciMedHuX BigHOcHH. BOawaeThcs,
BIJIMTOBiIHA HOpMA IIiJUIATAE 3aCTOCYBAaHHIO i MIOAO CIIOCOOIB 3aXHCTy
LUUBUIBHUX MpaB Ta IHTEPECiB, SKIi MOXYThb BHUKOPHCTOBYBATUCS LIS
3aXMCTy CIMEHHHMX MpaB Ta IHTEPECiB, SKIIO L€ HE CYNEpeuuTh CYTi
ciMeiiHux BigHOcMH. TakuMm YMHOM, Mae Micle «cyOcuaiapHe
3aCTOCYBaHHs» CIIOCOOIB CYIOBOIO 3aXMCTy IIpaB Ta iHTEPECiB,
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Bu3HaueHux LK VYkpainu, ais 3axucty mpaB Ta iHTepeciB cyO’€KTiB
ciMEHHUX MPaBOBITHOCHH.
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OcHoBu ekomoriuHoi Oe3nmekn B YKpaiHi MpOToJoOIIeH] Yy
cnemianmsHOMY po3aini  «Exomoriuna  Oesmeka»  [exmapamii  mpo
JepaBHUI cyBepeHiter Ykpainu Big 16 mumas 1990p. [1] — B cr.16
Koucrurywii Ykpainu Big 28 uepsHs 1996p. [2] mporosnormieHo, 1o
eKoJIoriyHa Oes3leka i eKoJIoriyHa piBHOBara Ha TepuTopii YKpaiHu,
30epexeHHs reHoQoHIy Hapoxy — 00OB 30K JepxaBH. Jlyxe BakIwBi
cT.49 T1a 50, sAKi TapaHTYIOTh NpPaBO KOXHIN JFONWHI Ha OXOPOHY
30POB’Sl, MEIUYHY JOIOMOrY, O€3le4He JUIl >KUTTS 1 37J0pOB’s
NPUPOJHE CEpPEeNOBHLIC 1, Yy BHUIAAKY HOPYLICHHS LBOro IIpaBa,
KOMIIEHCalil0 HaHeceHoi mkoau. lLle mpaBo, Kpim VYkpainu
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