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Abstract

The Ukrainian legislator’s differentiation of criminal liability for certain manifestations of collaboration has led
to unjustified competition and considerable difficulties in qualifying the relevant unlawful acts. The purpose
of this study was to analyse the specific features of criminal liability for aiding and abetting the aggressor state
in the national and international dimensions. To complete the tasks of this study, a set of scientific methods
was employed: dogmatic - in the analysis of legal constructions of elements of collaboration and abetting the
aggressor state; comparative legal - in the context of comparing the rules on liability for collaboration and
the rules of international humanitarian law. The study showed that Ukrainian criminal law theory and court
practice have not developed consistent approaches to the application of the rules on liability for collaboration.
The study focused on the fact that the criminal legislation of Ukraine applies an approach whereby certain
types of economic collaboration are factually identified with military collaboration, which does not follow
international humanitarian law. It was concluded that when qualifying the transfer of material resources to
representatives of the aggressor state, there is a competition between the provisions of Part 4 of Article 111-
1 and Article 111-2 of the Criminal Code of Ukraine. In such a situation, it is reasonable to apply the rule on
liability for collaboration. It was found that the payment of taxes, fees, and other mandatory payments to the
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Russian budget of any level, made in the occupied territory of Ukraine by a citizen of Ukraine, a foreigner,
a stateless person for themselves and/or in the interests of legal entities registered in the territory of the
Russian Federation cannot be covered by the objective side of abetting the aggressor state, as it does not follow
international humanitarian law and does not contain such a feature as voluntariness, which is a mandatory
feature of the crime under Article 111-2 of the Criminal Code of Ukraine. The practical significance of this
study lies in defining certain rules for qualifying aiding and abetting the aggressor state which may be used by
pre-trial investigation authorities in the legal assessment of such behaviour

Keywords:

crimes against the national security of Ukraine; qualification of a crime; collaboration; criminal liability;
international humanitarian law; corpus delicti of a criminal offence

Introduction

The Russian aggression against Ukraine has exacerbat-
ed various legal issues, including collaboration, which
has long stayed without statutory regulation. Until
2014, Ukrainian criminal law doctrine did not analyse
the behaviour of persons in the occupied territory. After
2014, the Ukrainian legislator made certain attempts
(including seven unsuccessful ones) to counteract var-
ious manifestations of cooperation and other interac-
tion, primarily of Ukrainian citizens with the occupiers,
by criminal law. One of the most effective attempts took
place on 3 March 2022, when the Ukrainian parliament
adopted Law of Ukraine No. 2108-IX!. This law amends
the Criminal Code of Ukraine? (CCU) and, specifically,
introduces a new Article 111-1 “Collaboration Activi-
ties”. This Article consists of eight parts (16 main and
1 qualified corpus delicti of criminal offences) and a
4-item note. Each part of Article 111-1 of the CCU? pre-
scribes separate manifestations of collaboration. The
next Law of Ukraine No. 2198-IX dated 14 April 2022*,
expanded collaboration activities by criminalising aid-
ing and abetting the aggressor state, namely by adding
a new Article 111-2 to the CCU. These legislative inno-
vations, as evidenced by the analysis of both the po-
sitions of Ukrainian criminalists and the materials of
investigative and judicial practice, did not solve all the
problems of legal regulation of collaboration and con-
siderably complicated the enforcement of the relevant
criminal law provisions.

Ukrainian criminal law doctrine is dominated by
the position that despite the current full-scale aggres-
sion of the Russian Federation (RF), Ukraine continues
to implement criminal law policy, accommodating the
needs of society and the state (Balobanova et al., 2022).
This government policy is aimed at protecting the inter-
ests of Ukraine as an independent and sovereign state.
The researcher states that such regulatory changes

20#Text.

determine the vector of development of the law on
criminal liability in the near future.

P. Digeser (2022), analysing the term “collabora-
tion”, defines its two substantive aspects. The first is
cooperation, teamwork, or group effort. This is a pos-
itive understanding of the term. The second is a form
of moral and political complicity of those who aided or
abetted the brutal Nazi regime, betrayed their commu-
nity, or served as accomplices in war crimes. This is a
negative understanding of the term “collaboration”.
This position in the doctrine of law is also developed by
other researchers. Specifically, they point out that “col-
laborationism” was not a recognised legal concept, but
after 1945, when “collaborationism” acquired its con-
ventional meaning, cooperation with representatives of
the aggressor state began to be punishable as treason
or a war crime (Bondarenko et al., 2022).

E. Pysmenskyi (2020) states that the Ukrainian
criminal law doctrine has two approaches to the legal
regulation of collaborative manifestations. The first
is that the existing criminal law has sufficient tools
to bring perpetrators to justice for collaboration. The
second states the existence of a certain gap in the reg-
ulatory framework for criminal law counteraction to
collaborationism.

0. Dudorov & R. Movchan (2022a) believe that the
introduction of criminal liability for aiding and abet-
ting the aggressor state has affected both the conflict
of law on criminal liability and the legal uncertainty of
the law. Researchers propose to specify in Article 111
of the CCU the types of the most dangerous manifes-
tations of collaborationism, while Article 111-2 of the
CCU would stipulate only those acts that are not as
dangerous (compared to high treason). V. Kuznetsov
& M. Siyploki (2022) take an analogous position, who
argue that certain collaborative manifestations require

!Law of Ukraine No. 2108-1X “On Amendments to Certain Legislative Acts of Ukraine on Establishing Criminal Liability for Collaborative
Activities”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/show/2108-20#Text.

*Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

*Law of Ukraine No. 2198-IX “On the Introduction of Amendments to the Criminal and Criminal Procedure Codes of Ukraine Regarding
the Improvement of Responsibility for Collaborative Activities and the Features of the Application of Preventive Measures for Committing
Crimes Against the Foundations of National and Public Security”. (2022, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2198-

Law Journal of the National Academy of Internal Affairs, 14(2), 41-51


https://zakon.rada.gov.ua/laws/show/2108-20%23Text
https://zakon.rada.gov.ua/laws/show/2198-20%23Text
https://zakon.rada.gov.ua/laws/show/2198-20%23Text

some regulatory clarification or exclusion, as such
forms of offence duplicate existing forms of treason.

N. Antonyuk (2022), analysing the opinions of re-
searchers on the legal assessment of collaborationism
and the relevant amendments to the CCU, concludes
that criminal law is not entirely fair in differentiating
between certain collaborative manifestations. For in-
stance, the CCU recognises military, political, and ad-
ministrative collaboration as especially grave crimes,
economic and cultural collaboration as minor crimes,
and domestic collaboration as a criminal misconduct.
M. Owens (2022) concludes that during a military con-
flict, international companies, albeit operating in the
occupied territory, do not contribute to aggression.

The researchers found that during the adoption
of Law of Ukraine No. 2198-IX dated 14 April 2022,
the people’s deputies of Ukraine did not factor in the
existence of Article 111-1 of the CCU. In modern stud-
ies, Ukrainian researchers cannot reasonably explain
the presence of such a crime as voluntary collection,
preparation, and/or transfer of material resources or
other assets to representatives of the aggressor state
in Article 111-2 of the CCU, which effectively dupli-
cates the provisions of Part 4 of Article 111-1 of the
CCU (transfer of material resources to illegal armed or
paramilitary groups established in the temporarily oc-
cupied territory and/or armed or paramilitary groups
of the aggressor state) (Dudorov & Movchan, 2022).
M. Havronyuk (2022) originally describes this situa-
tion as a type of “violation of the principle of propor-
tionality”, when the legislator criminalises a certain
act, ignoring the fact that criminal legislation already
contains a provision on liability for such an act. In the
theory of criminal law, the dominant position is that
various manifestations of collaborationism cover an
extremely wide circle of persons, which requires im-
provement of the relevant criminal law prohibitions
(Mudretskyi, 2022; Bukreev et al., 2023). This leads to
the conclusion that, for all intents and purposes, the
criminal legislation of Ukraine applies an approach
whereby certain types of economic collaboration are
effectively equated with military collaboration, which
is not in line with international humanitarian law. The
cited studies have found that the application of inter-
national legal norms is practically necessary for civil-
ians who find themselves in the territory occupied by
the Russian Federation.

gov.ua/Review/114110442.
Review/107991214.
Review/105808995.

Review/106096380.
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The purpose of this study was to investigate the
legal construction of the crime “Abetting the aggressor
State” under the CCU using the norms of the interna-
tional humanitarian law.

Materials and Methods

This study employed various methods, including gen-
eral scientific and special methods of cognition. The
dialectical method helped to cover the essence of the
subject of collaboration with the aggressor state. The
application of systemic and structural analysis helped
to examine the internal structure of the system of
criminal law provisions relating to criminal liability
for collaborationism. The dogmatic method was used
to analyse the objective and subjective signs of aiding
and abetting the aggressor state. The comparative legal
method was used to compare the criminal legislation of
Ukraine, which prescribes liability for certain forms of
collaboration, with international legislation in this area.
The application of the methods of analysis, synthesis,
induction, and deduction helped to draw reasonable
conclusions regarding criminal law instruments for
countering certain types of collaborationism. The appli-
cation of the historical legal method helped to analyse
the development stages of the legislative definition of
criminal liability for collaborative acts.

Using the statistical method, the study analysed the
information on the number of collaborative manifes-
tations and concluded on the effectiveness of criminal
legislation. Empirical methods of legal research were
used to analyse the judicial practice materials available
in the public domain under Articles 111-1, 111-2 of the
CCU23* from the Unified State Register of Court Deci-
sions (n.d.), and provisions of the CCU®, the Tax Codes
of Ukraine® and the Russian Federation’. According
to the General Prosecutor’s Office (n.d.), 7,608 crim-
inal proceedings under Article 111-1 of the CCU and
1,125 criminal proceedings under Article 111-2 of the
CCU were registered (as of 19 March 2024). According
to the State Judicial Administration of Ukraine (n.d.), in
2022, courts delivered 268 verdicts under Article 111-1
of the CCU. O. Syniuk & O. Lunova (2023) investigated
about 700 verdicts under various parts of Article 111-1
of the CCU and seven verdicts under Article 111-2 of
the CCU and pointed out the imperfection of the rele-
vant provisions of criminal legislation in the qualifica-
tion of crimes. The analysis of judicial and investigative

'Verdict of Ivano-Frankivsk City Court of Ivano-Frankivsk Region No. 344/12085/23. (2023, October). Retrieved from https://reyestr.court.
*Verdict of the Buryn District Court of the Sumy Region No. 574/369/22. (2022, December). Retrieved from https://reyestr.court.gov.ua/
3Verdict of the Trostyanetsk District Court, Sumy Region No. 588/713/22. (2022, August). Retrieved from https://reyestr.court.gov.ua/
*Verdict of the Lebedyn district court of Sumy Region No. 588/672/22. (2022, September). Retrieved from https://reyestr.court.gov.ua/
*Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

°Tax Code of Ukraine. (2010, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2755-17#Text.
"Tax Code of the Russian Federation. (1999, July). Retrieved from https://www.wipo.int/wipolex/en/text/586700.
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practice regarding the qualification of aiding and
abetting the aggressor state (29 sentences under Ar-
ticle 111-2 of the CCU have been established) and the
comparison of the rules on liability for collaboration
and the rules of international humanitarian law prompt
to explore the specific features of legal assessment of
aiding and abetting the aggressor state in the national
and international dimensions.

Results and Discussion

To identify problematic issues of law enforcement of
certain manifestations of collaboration, it is neces-
sary to provide a criminal law description of aiding
and abetting the aggressor state. Article 111-2 “Abet-
ting the aggressor state” of the CCU is a rule that pro-
hibits assistance to the aggressor state from Ukrain-
ian citizens, foreigners, or stateless persons, except
for citizens of the aggressor state itself. This Article
establishes liability for intentional actions aimed at
abetting the aggressor state, its armed formations, or
occupation administration, committed by citizens of
Ukraine, foreigners, or stateless persons, except for
citizens of the latter. This liability extends to actions
aimed at harming Ukraine through the implementa-
tion or support of decisions and actions of the aggres-
sor state, its armed forces or occupation administra-
tion, as well as the voluntary collection, preparation,
or transfer of material resources or other assets to
representatives of the aggressor state, its armed forc-
es, or occupation administration!. The crime defined
in Article 111-2 of the CCU is particularly grave due
to the degree of public danger. This is conditioned by
the respective severe penalty of imprisonment (10-
12 years), and along with this, deprivation of the right
to hold certain positions or engage in certain activi-
ties for 10-15 years, or without such right, as well as
confiscation of property.

Aiding and abetting the aggressor state has as its
object the national security of Ukraine, which is defined
as the protection of the territorial integrity, sovereignty,
democratic constitutional order, and any other national
interests of Ukraine from any real and potential threats
(Item 9, Part 1, Article 1 of the Law No. 2469-VIII)% The
main direct object of the crime under Article 111-2
of the CCU is the military security of Ukraine, as the
protection of vital state interests from military threats
(Item 2, Part 1, Article 1 of the Law No. 2469-VIII)3.

The object of aiding and abetting the aggressor
state (material resources and other assets) is a manda-
tory feature of the object of the crime only in the third
form of unlawful acts. Notably, the theory of criminal
law does not always address this feature of the object of

the crime. The authors of the present study believe that
the failure to consider or formally establish this feature
will not allow the pre-trial investigation authorities to
properly qualify such a crime.

The objective side of this crime involves, first of all,
such a mandatory feature as an action (this is stated in
the disposition of the norm). The unlawful act may take
the following forms: support or implementation of de-
cisions or actions of the aggressor state, specifically its
military formations or administration in the occupied
territories; assistance in the implementation of deci-
sions or actions of the aggressor, its armed formations
or occupation authorities; non-coercive, voluntary col-
lection, preparation, and transfer of assets, material re-
sources to the aggressor state, its representatives®. The
procedure for implementing such actions is referred to
in the legal literature as forms or methods of commit-
ting an offence.

Of importance is the hypothesis of M. Havro-
nyuk (2022) that voluntariness is a property of the
unlawful actions of the perpetrator and is inherent in
all manifestations of this crime. This is conditioned
by the focus of the subject’s actions and the purpose
of the criminal offence. This hypothesis can be sup-
ported by noting that voluntariness should be proved
when qualifying aiding and abetting the aggressor
state, which is a mandatory feature of the objective
side of the crime under Article 111-2 of the CCU. In the
theory of criminal law, a separate mandatory feature
of the objective side of this unlawful act is the setting
of the crime, since such actions can only be commit-
ted in the context of a military invasion of another
state (in the current case, the Russian Federation) or
in the presence of occupied territories (in the current
case, the territories of Ukraine occupied by the Rus-
sian Federation) where the aggressor state has estab-
lished illegal authorities (Bukreev et al., 2023). The
third form of this crime prescribes specific address-
ees of abetting the aggressor state, including repre-
sentatives of the aggressor state, armed formations,
and the occupation authorities.

If a certain person interacts with a business entity
of the aggressor state, there is no mandatory addressee
prescribed in Article 111-2 of the CCU. Since the rele-
vant business entities with which the potential offender
interacts are not representatives of the aggressor state
listed in Article 111-2 of the CCU. Therefore, when qual-
ifying such behaviour of a potential offender, the fact of
interaction between a business entity and representa-
tives of the aggressor state must be thoroughly investi-
gated and fairly assessed by the pre-trial investigation
authorities. The completion of this crime is associated

!Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
2Law of Ukraine No. 2469-VIII “On the National Security of Ukraine”. (2018, June). Retrieved from https://zakon.rada.gov.ua/laws/

show/2469-19#Text.
3Ibidem, 2018.

*Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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with the commission of actions, i.e., according to the
construction of the objective side, aiding and abetting
the aggressor state is a formal crime.

The subject of aiding and abetting the aggressor
state under Article 111-2 of the CCU is a general one,
which in the theory of criminal law means an individual
of sound mind who is at least sixteen years old. Such an
entity may be a citizen of Ukraine, a citizen of another
country (except for a citizen of the aggressor state, ac-
cording to the disposition of the relevant criminal law
provision)?, or a stateless person.

The subjective side of this crime textually implies
an indication of the intentional form of guilt and the
purpose of causing damage to Ukraine? The criminal
law theory is rightly dominated by the position that es-
tablishing guilt, its type, and form is an essential pre-
requisite for a correct legal assessment of the subjec-
tive side of a criminal offence. The Supreme Court (and
previously the Supreme Court of Ukraine) has system-
atically addressed the attention of lower courts to the
need to scrutinise all the circumstances of the case that
legally affect the establishment of guilt, its form, type,
and content (Us, 2022).

In the theory of criminal law, there are two posi-
tions on the type of intent inherent in aiding and abet-
ting the aggressor state (Myslyvyi & Grachova, 2022).
0. Kravchuk & M. Bondarenko (2022) believe that, ac-
cording to the subjective side, this criminal offence can
be committed with different forms of intent, i.e., the pos-
sibility of direct or indirect intent is allowed. Another
position is that a criminal offence under Article 111-2
of the CCU can only be committed with direct intent
(Bukreev et al., 2023). This opinion is more reasonable
because it is based on two arguments. Firstly, the crim-
inal law doctrine defines the presence of a mandatory
purpose of a criminal offence as an indicator of direct
intent in the commission of an act. Secondly, although
there are different positions in the science of criminal
law regarding the content of intent in criminal offenc-
es with formal elements, there is a tendency to believe
that criminal offences that are considered completed
from the moment of direct commission of the act (for-
mal elements of a criminal offence) can be committed
exclusively with direct intent (Us, 2022).

To qualify this crime with direct intent, the pre-tri-
al investigation authorities must establish that the per-
son: firstly, was aware of the dangerous nature of their
actions for society (was aware of both the factual (ob-
jective) signs of the actions committed and their social
harm); secondly, foresaw its dangerous consequences
(inevitability or potential possibility of their occur-
rence); thirdly, desired their occurrence (Part 2, Arti-
cle 24 of the CCU)3.

Kuznetsova et al. |G

The purpose of a criminal offence is recognised as a
mandatory element of a crime only if it is expressly pre-
scribed in the disposition of the provision of the CCU
or unambiguously follows from its text. The analysis of
the disposition of Article 111-2 of the CCU suggests that
this crime is committed with the mandatory purpose
of causing damage to Ukraine. A mandatory feature of
each of the above forms of crime is the focus (defined in
the doctrine of criminal law as the concentration of the
subject’s volitional efforts to commit an unlawful act,
due to a certain motivation) of the perpetrator’s actions
on assisting the aggressor state.

Considering the criminal law analysis of Article 111-2
of the CCU, itis now necessary to identify the controver-
sial issues of law enforcement and distinguishing the
crime under study from related corpus delicti of crim-
inal offences. The analysis of judicial and investigative
practice has shown that the problem of distinguishing
between Part 4 of Article 111-1 and Article 111-2 of
the CCU, namely, in qualifying the transfer of material
resources to representatives of the aggressor state, is
extremely complex. O. Dudorov & R. Movchan (2022b)
believe that the fact of transferring material resources
to the relevant representatives of the aggressor state
should be legally assessed through the application of
Part 4 of Article 111-1 of the CCU, while the pre-trial
investigation authorities should not additionally estab-
lish the purpose of causing damage to Ukraine. An anal-
ysis of the provisions of the above criminal law norms
suggests that the following circumstances should be
considered when distinguishing them: unlawful acts
under Part 4 of Article 111-1 of the CCU is characterised
by voluntariness, while aiding and abetting the aggres-
sor state also includes the forced transfer of property in
the absence of circumstances of extreme necessity; the
list of items that may be transferred when aiding and
abetting the aggressor state is somewhat wider, since,
apart from material resources, it may include “other
assets”, which is not prescribed under collaboration-
ism; aiding and abetting the aggressor state in terms
of the objective side of the crime covers a wider scope
of actions than the manifestation of collaboration un-
der Part 4 of Article 111-1 of the CCU; collaboration in
certain forms, unlike abetting the aggressor state, can
also be carried out by a citizen of the state that com-
mitted military aggression located on the territory of
Ukraine (Pavlykivskyi & Yashchenko, 2023). According
to criminologists O. Kravchuk & M. Bondarenko (2022),
when distinguishing between these crimes, attention
should be paid to the addressees: both manifestations
of collaboration activities indicate the transfer of re-
sources to the relevant representatives of the aggressor
state, and therefore there is a conflict of criminal law.

!Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2Ibidem, 2001.
3Ibidem, 2001.
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Whereas in the case of transfer of these assets to the
armed or paramilitary formations of the aggressor
state, which were formed in the temporarily occupied
territory, such illegal actions should be qualified under
Part 4 of Article 111-1 of the CCU™

Comparing collaboration and aiding and abetting
the aggressor state, A. Plotnikova (2022) concludes that
they have the same generic object of a criminal offence,
as well as similar definitions of the objective side of
criminal offences, which leads to competition of crimi-
nal law provisions, which in the future threatens to cre-
ate corruption risks for government officials. This leads
to a logical conclusion based on both the constitutional
principle that all doubts about the proven guilt of a per-
son are interpreted in their favour and the principle of
legal certainty: the transfer of material resources to the
armed forces of the aggressor state should be qualified
under Part 4 of Article 111-1 of the CCU.

An analysis of the literature and analytical reports
found that representatives of law enforcement agen-
cies, enterprises, institutions, and organisations have
different positions on the organisation of future activ-
ities in the occupied territories of Ukraine and noted
the need to improve criminal liability for collaboration
(Bukreev et al., 2023). However, there are criminal pro-
ceedings and one court verdict under Article 111-2 of
the CCU for paying taxes to the Russian budget in the
occupied territory of Ukraine. In other words, the law
enforcement agencies of Ukraine charge perpetrators
of tax evasion to the aggressor state with a form of
crime such as voluntary collection, preparation, and/or
transfer of material resources or other assets to repre-
sentatives of the aggressor state.

Thus, by the verdict of the Ivano-Frankivsk City
Court of Ivano-Frankivsk Region dated 12 October
2023, the perpetrator was convicted of a crime under
Part 1 of Article 111-2 of the CCU? and sentenced to
twelve years of imprisonment with disqualification to
hold any position in local government for fifteen years
with confiscation of property®. The perpetrator com-
mitted the following intentional actions aimed at as-
sisting the aggressor state to harm Ukraine, including
the implementation or support of decisions and actions
of the aggressor state and the occupation administra-
tion of the aggressor state. For instance, the perpetra-
tor implemented the decision of the occupation ad-
ministration of the aggressor state and in August 2022
voluntarily registered the Slobozhanskyi agricultural
production and service cooperative with illegal author-
ities. This cooperative, according to Russian legislation,
began paying taxes to the budget of the “LPR”, i.e., vol-
untarily transferred assets to representatives of the ag-
gressor state. Expressing solidarity with the activities of

the aggressor state, on 11 August 2022, the perpetrator
publicly supported them on the Russian video hosting
site Rutube and announced the establishment of new
ties with the enterprises of the “LPR” for further coop-
eration with the aggressor state, expressing gratitude
to the Minister of Agriculture of the “LPR” and the lead-
ership of the “LPR” for their support in the activities of
the economy. Notably, when qualifying such actions,
the pre-trial investigation authorities establish the an-
ti-Ukrainian nature of the perpetrator’s behaviour. This
is confirmed by the following evidence obtained by law
enforcement agencies: public statements by the per-
petrator that they cooperated with the enterprises of
the “LPR” in favour of the aggressor state, which were
posted on various websites and on the Russian video
hosting site Rutube.

When qualifying such situations, it is vital to estab-
lish both objective and subjective signs of the relevant
crime. The payment of taxes as a form of collaboration
is not prohibited by international humanitarian law.
Such a manifestation of aiding and abetting the aggres-
sor state is more difficult to measure in terms of legal
assessment. Since its humanitarian nature, namely, en-
suring the livelihoods of the civilian population of the
territories occupied by the Russian Federation, and
solving the everyday problems of such persons, in our
opinion, indicates its insignificant social danger, unlike
“wartime collaboration”. To be fair, it can be argued that
the payment of taxes in the occupied territory with
certain conditions does not differ substantially from
the normal labour activity of the civilian population
prior to the occupation. Such economic activities and
forced “cooperation” with the occupation authorities
are forced due to the certain influence of the general
labour duty and life circumstances. Therefore, E. Pys-
menskyi (2020) and A. Politova (2022) suggest that
these civilians who formally cooperate with the occupa-
tion authorities should not be considered collaborators
in the usual sense of the term. Effectively, national leg-
islation has introduced a mechanism whereby certain
types of economic collaboration are effectively equated
with wartime collaboration, which is not in line with in-
ternational humanitarian law.

The above suggests that collaboration activities
cannot be assessed one-sidedly. Based on the analy-
sis of judicial practice, the study found that the broad
scope of criminal liability for acts of collaboration, the
presence of evaluative features (specifically, the regula-
tory vagueness of the term “material resources”, which
leads to a broad interpretation by the courts), which
is typical for corpus delicti, make it difficult to deter-
mine the boundaries between Articles 111-1 and 111-
2 of the CCU. For instance, a person was convicted for

!Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2Ibidem, 2001.

3Verdict of Ivano-Frankivsk City Court of Ivano-Frankivsk Region No. 344/12085/23. (2023, October). Retrieved from https://reyestr.court.

gov.ua/Review/114110442.

Law Journal of the National Academy of Internal Affairs, 14(2), 41-51


https://reyestr.court.gov.ua/Review/114110442
https://reyestr.court.gov.ua/Review/114110442

actions that, due to their insignificance, should not have
been considered a crime. For example, the convict, as a
stoker, worked on the territory to which he had to pass
through the checkpoint of the occupation forces, and
to facilitate the passage of the checkpoint, he handed
over water, cigarettes, and a SIM card of the mobile op-
erator “VF Ukraine” to the occupation forces, which the
court recognised as “material resources”!. At the same
time, this complicates the process of imposing an ade-
quate punishment. For example, a man who personally
slaughtered two sheep and handed over their carcasses
to the occupiers, thus contributing to their occupation
activities, was sentenced to one year and three months
in prison, disqualification from holding office for ten
years and confiscation of property? At the same time,
a person who provided free material resources to the
military personnel of the Russian occupation forces,
such as cooking, washing clothes, and transferring
sheep carcasses to the occupiers free of charge, was
punished with a fine of UAH 17,850, a ban on holding
elected office and confiscation of property®. An analy-
sis of international humanitarian law shows that the
humanitarian component of voluntary cooperation
between civilians and representatives of the aggressor
state has a different legal meaning, which should be
considered upon the criminal law qualification of such
actions (Zhidkov, 2023).

An analysis of law enforcement practice has shown
that threshold situations often arise in the occupied ter-
ritory of Ukraine when Ukrainian citizens deliberately
violate national legislation to avoid reprisals by the ag-
gressor state. The international practice of legal assess-
ment of persons in the occupied territory also suggests
that it is sometimes difficult to distinguish between le-
gitimate activities and collaborationism (Galvis, 2022),
which indicates the need to change the paradigm of the
state’s attitude towards collaboration and clarify not
only its forms, but also the conditions of commission
and potential consequences. Another important issue,
as noted by V. Bauer et al. (2022), is the provision of se-
curity guarantees for persons in the occupied territory
who are forced to cooperate with the aggressor state.

Kuznetsova et al. |G

On the one hand, the Ukrainian authorities are trying to
resolve certain problems related to the legal protection
of persons who have found themselves in the temporar-
ily occupied territories of Ukraine and are resisting the
Russian aggressor by regulatory means*®. On the oth-
er hand, it can be stated that there are only prohibitive
norms regarding the civilian population under occupa-
tion and forced to cooperate with representatives of the
aggressor state.

Decisive for the legal assessment of such behaviour
should be the regulations in the field of international
humanitarian law that govern the legal status of civil-
ians in the occupied territories (Bogoniuk et al., 2022).
Such documents are known to include the Geneva Con-
ventions and their Additional Protocols, the Hague Con-
ventions and their annexes, as well as customary law
and other sources of such law. For instance, Article 48
of Convention (IV) Respecting the Laws and Customs
of War on Land and its Annex: Regulations Concerning
the Laws and Customs of War on Land prescribes that
if a representative of the aggressor state collects rele-
vant tax payments determined by the state in the oc-
cupied territory, they shall do so, if possible, under the
applicable taxation rules. As a result, they are obliged to
bear the costs of governing the occupied territory to the
same extent as the legitimate government®.

Thus, international humanitarian law regulates the
procedure for taxation of income of persons in the oc-
cupied territory. Such activities are considered accept-
able by the occupation authorities. If the taxation of
income in the occupied territory is legitimate from the
standpoint of international conventions, then paying
taxes is certainly a legitimate activity. If this provision
is ignored, all citizens of Ukraine living in the occupied
territory (the Autonomous Republic of Crimea, east-
ern and southern regions of the country) automatical-
ly become potential offenders from the standpoint of
Ukrainian criminal legislation. This is certainly not in
line with the social purpose of the CCU and Ukraine’s
international obligations. Ukrainian legislation af-
firms the primacy of international law. This is reflect-
ed in Article X of the Declaration of State Sovereignty

Verdict of the Buryn District Court of the Sumy Region No. 574/369/22. (2022, December). Retrieved from https://reyestr.court.gov.ua/
Review/107991214.

Verdict of the Trostyanetsk District Court, Sumy Region No. 588/713/22. (2022, August). Retrieved from https://reyestr.court.gov.ua/
Review/105808995.

3Verdict of the Lebedyn district court of Sumy Region No. 588/672/22. (2022, September). Retrieved from https://reyestr.court.gov.ua/
Review/106096380.

*Resolution of the Cabinet of Ministers of Ukraine No. 1451 “Procedure for Compensation for Damages in Connection with Detention, Arrest
or Conviction by Illegal Bodies or Formations Formed in the Temporarily Occupied Territories of Ukraine, or by Bodies or Formations of
a Country that Carries out Armed Aggression Against Ukraine, to Persons Involved in Confidential Cooperation with the Forces of Special
Operations of the Armed Forces”. (2021, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1451-2021-n#Text.
Resolution of the Cabinet of Ministers of Ukraine No. 1452 “Procedure for Granting the Status of a Participant in Hostilities to Persons
Involved in Confidential Cooperation who Took Part in the Performance of the Tasks of the Resistance Movement in the Temporarily Occupied
Territory of Ukraine, in the Area of ATO/OCF, or in Other Territories where Hostilities were Conducted”. (2021, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1452-2021-n#Text.

%Convention (IV) Respecting the Laws and Customs of War on Land and its Annex: Regulations Concerning the Laws and Customs of War on
Land. (1907, October). Retrieved from https://zakon.rada.gov.ua/laws/show/995_222?lang=en#Text.
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of Ukraine, which states that Ukraine recognises the
primacy of international law over national norms®. Ar-
ticle 9 of the Constitution of Ukraine states that inter-
national agreements in force and ratified by the Verk-
hovna Rada of Ukraine form an integral part of national
legislation. The conclusion of international treaties that
contradict the Constitution of Ukraine is possible only
after the relevant amendments to the Fundamental Law
of Ukraine? are introduced. The provisions contained in
Article 19 of the Law of Ukraine No. 1906-1V dated 29
June 2004 should also be considered. According to this
Article, if an international treaty of Ukraine, which has
entered into force following the established procedure,
establishes rules other than those prescribed in the rel-
evant act of national legislation, the rules of the interna-
tional treaty shall apply?3.

The voluntary nature of the relevant actions is of
practical importance for the qualification of this form
of abetting the aggressor state. This sign means that a
person consciously performs certain actions without
any coercion (physical or mental). Voluntariness is in-
terpreted as the participation of a subject in an act that
is carried out of their own free will and initiative (Pys-
menskyi, 2020). There is no doubt about the opinion of
M. Rubashchenko (2019), who fairly notes that under
occupation, the civilian population is in an environ-
ment of constant real or potential violence. Clearly, the
civilian population of the Russian-occupied territory
of Ukraine is under the full control of the overwhelm-
ing number of armed war criminals. Representatives
of the Ukrainian authorities are effectively deprived of
the opportunity to provide assistance to such persons.
Therefore, according to M. Rubashchenko (2019), even
the “voluntary” economic activity of the civilian pop-
ulation under such conditions ceases to be voluntary
in its real meaning. Thus, if a Ukrainian citizen in the
occupied territory pays taxes, fees, and other manda-
tory payments to the Russian budget at any level, the
question arises whether they do so voluntarily. As is
known, in Ukraine, the obligation to pay taxes is stipu-
lated in Article 67 of the Constitution of Ukraine as an
unconditional requirement of the state, and Article 57
of the Constitution of the Russian Federation states that
everyone shall pay legally established taxes and fees. It
is also necessary to consider the features of the con-
cept of taxes and duties as defined in Article 8 of the
Tax Code of the Russian Federation. According to this
Article, a tax or fee is a mandatory and individual gra-
tuitous payment. This payment is levied on individuals

show/1906-15#Text.

"Ibidem, 1999.

and legal entities in the form of alienation of their funds
for the purpose of financial support of the activities of
the state and/or its municipalities*.

Article 6 of the Tax Code of Ukraine defines the fol-
lowing regulatory features of a tax: 1) mandatory pay-
ment; 2) unconditional payment; 3) payment to the rele-
vant budget or to a single account; 4) payment levied on
taxpayersaccordingto the Tax Code of Ukraine®. In finan-
cial law, the characteristics of a tax are as follows: man-
datory, unconditional, revenues to the relevant budget,
established by an act of a public authority, non-targeted
and individually free and monetary, and irrevocable.

It is an apparent fact that a citizen of Ukraine living
in the occupied territory cannot avoid paying taxes. Be-
cause the aggressor state will force people to pay taxes
through repressive mechanisms for failing to perform
this constitutional obligation (since it actually controls
the occupied Ukrainian territory and considers it its
own). In addition, the definition of the term “tax” in
Russian legislation implies that it is a payment levied
on individuals and legal entities in the form of transfer-
ring their funds to meet the financial needs of the state
and/or municipalities®. That is, it is not a person’s right
to pay tax liabilities, but an obligation not to obstruct
the collection of funds to the Russian budget.

Furthermore, the payment of funds to the Russian
budget on the territory of Ukraine temporarily occu-
pied by the Russian Federation may also contain signs
of an act committed under the influence of physical or
mental coercion, and therefore meet the conditions
of extreme necessity. In addition, it follows from the
term “tax” prescribed in Article 8 of the Tax Code of
the Russian Federation that it is a payment levied on
legal entities and individuals for the purpose of finan-
cial support of the activities of state bodies and local
self-government’. In other words, even if the Russian
legislation does not define the criminal purposes for
which such payments may be made, an individual or
legal entity cannot be aware of the concrete purposes
for which such payments will be transferred. It can be
stated that when qualifying such a crime, the pre-trial
investigation authorities will be unable to clearly estab-
lish that the funds recovered from the Russian budget
are used for criminal purposes, and not, for example,
for the maintenance of public utilities or payment of
pensions. As noted above, one of the features of a tax
is its non-designated nature, i.e., tax revenues are not
intended for concrete public expenditures, and pub-
lic expenditures cannot be conditioned by the receipt

!Declaration on State Sovereignty of Ukraine. (1990, July). Retrieved from https://zakon.rada.gov.ua/laws/show/55-12#Text.
Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/card/254%D0%BA/96-%D0%B2%D1%80.
3Law of Ukraine No. 1906-IV “On International Treaties of Ukraine”. (2004, June). Retrieved from https://zakon.rada.gov.ua/laws/

*Tax Code of the Russian Federation. (1999, July). Retrieved from https://www.wipo.int/wipolex/en/text/586700.

"Tax Code of Ukraine. (2010, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2755-17#Text.
°Tax Code of the Russian Federation. (1999, July). Retrieved from https://www.wipo.int/wipolex/en/text/586700.
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of funds from taxation (Kucheryavenko, 2016). When
qualifying the crime under Article 111-2 of the CCU, the
pre-trial investigation authorities should clearly formu-
late the purpose (to harm Ukraine) (describe how per-
sonalised tax payments harm the interests of Ukraine)
and not be abstract.

The foregoing indicates that the payment of taxes,
duties, and other mandatory payments to the Russian
budget of any level in the territory of Ukraine occupied
by the Russian Federation, made by a citizen of Ukraine,
a foreigner, or a stateless person for themselves or on
behalf of and in the interests of legal entities registered
in the territory of the Russian Federation, cannot be
considered as a voluntary collection, preparation, or
transfer of assets, material resources to representa-
tives of the Russian Federation, its armed forces and/or
the occupation administration. This is because, firstly,
it does not follow the international humanitarian law,
specifically Article 48 of Convention (IV) Respecting
the Laws and Customs of War on Land and its Annex:
Regulations Concerning the Laws and Customs of War
on Land! and, secondly, it does not contain such a fea-
ture as voluntariness, which is a mandatory feature of a
crime under the CCU.

Conclusions

Russian aggression has led to the transformation of
criminal law policy in the field of combating crimes
against national security. The criminalisation of vari-
ous manifestations of collaboration (Articles 111-1 and
111-2 of the CCU), on the one hand, allowed for differ-
entiation of criminal liability for different forms of co-
operation with the aggressor state; on the other hand, it
created unjustified competition between the provisions
and complicated law enforcement. The study concluded
that the new criminal law prohibitions apply to an ex-
tremely wide circle of persons due to the new approach
of Ukrainian criminal law, which effectively equates cer-
tain types of humanitarian collaboration with military
collaboration, which does not follow the international
humanitarian law. An analysis of law enforcement prac-
tice has shown that threshold situations often arise in
the occupied territory of Ukraine when Ukrainian cit-
izens deliberately violate national legislation to avoid
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reprisals by the aggressor state. The specific features of
the construction of these manifestations of collabora-
tion do not allow for a clear distinction between legit-
imate activities and collaboration, which indicates the
need to change the paradigm of the state’s attitude to-
wards collaboration and clarify not only its forms, but
also the conditions of commission and potential conse-
quences. It was found that the application of interna-
tional humanitarian law in this area is crucial for the
civilian population under occupation. Decisive for the
legal assessment of such behaviour should be the reg-
ulations in the field of international humanitarian law
that govern the legal status of the civilian population in
the occupied territories. Such documents include the
Geneva Conventions and Additional Protocols thereto;
the Hague Conventions and their annexes; customary
law and other sources of such law. The study provided
alegal assessment of a common typical situation when,
first of all, a citizen of Ukraine, staying in the territory
occupied by the Russian Federation, pays taxes, fees,
and other mandatory payments to the Russian budget
of any level. It is concluded that such activities do not
constitute aiding and abetting the aggressor state, as
they do not follow the international humanitarian law
(specifically, Article 48 of Convention (IV) Respecting
the Laws and Customs of War on Land and its Annex:
Regulations Concerning the Laws and Customs of War
on Land) and do not contain such a feature as volun-
tariness, which is a mandatory element of the crime
under Article 111-2 of the CCU.

Prospects for further research in this area are to
investigate other manifestations of corrupt practices,
to define clear algorithms for their qualification, and
to identify model structures for improving criminal
legislation.
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AHoTauia

3ailicHeHa yKpalHCbKUM 3aKOHOZaBIeM JudepeHlianis KpHUMiHa/JbHOI BiAmoOBiJasbHOCTI 3a OKpeMi
BUSIBU KoJsabopaLiiHoi JisiJIbHOCTI COpUYMHMUJIA HEBUNPABJAAaHy KOHKYPEHLiI0 Ta 3HA4yHi CKJIafHOLi mif
yac kBajiidikanil BiAMOBIJHUX MPOTUNPABHUX JissHb. MeTa cTaTTi - aHaJsi3 0co6JUBOCTEd KpPUMiHa/JIbHOI
BiAiNOBiZa/IbHOCTI 3a MOCOGHUIITBO JepKaBi-arpecopy B HallioOHaJIbHOMY Ta MDXHAapoJHOMY BHMipax.
JJis1 mocATHEHHs 3aBJaHb CTATTi 6YJI0 BUKOPUCTAHO KOMILJIEKC HAYKOBUX METOJiB: JOTMaTUYHHUH — Hif
Yac aHaJli3y HOPUAMYHUX KOHCTPYKIHH CKJI3JiB KosabopaliiHol AisJbHOCTI Ta MOCOGHUITBA JeprKaBi-
arpecopy; NOpiBHSJIbHO-NIPAaBOBUH — ¥ Meax 3icTaBJIeHHS HOPM PO BiANOBiJaJbHICTh 3a KoJ1abopaniiiHy
JIAJMBHICTD 1 HOPM MDKHApOJHOrO TyMaHiTapHOro mnpasa. JloC/if)KkeHHA 3acCBiAYMJIO, IO B YKpPAiHCBKIN
KpUMiHa/JIbHO-TIPABOBil Teopii Ta cy0Bil mpakTuli He cdOpMOBaHO Y3ro/KeHi MiIX0/u [0 3aCTOCyBaHHSA
HOpM, L0 CTOCYIOTBCS BiZIIOBiAA/JbHOCTI 3a KoOJIabopaliiHy Ai/IbHICTb. ¥ CTAaTTi aKIeHTOBAaHO Ha TOMY,
110 B KpUMiHaJIbHOMY 3aKOHOZABCTBI YKpalHM 3aCTOCOBYIOTH MMiJIXi/l, 32 AKOT0 OKpeMi BUAU eKOHOMIYHOTO
K0J1a60palioHi3My paKTUYHO OTOTOXXKHIOIOTHCS 3 BOEHHUM KO0JIabopalioHi3aMoM, 1110 He BifnoBifgae HopMam
MiXKHApoAHOTO ryMaHiTapHoro mnpaBa. ChopMyJsbOBaHO BHCHOBOK, 10 MiJ 4yac KBaJjidikauii mepegaui
MaTepiaJIbHUX pecypcCiB NpeJCTaBHUKAM Jep:KaBU-arpecopa BUHUKAE KOHKypeHLid HOpM - 4. 4 cT. 111-1 i
cT. 111-2 KpuMiHa/bHOTO KOZleKCy YKpalHu. Y Takii cuTyanii BUJAEThCA NOLIJIBHUM 3aCTOCOBYBAaTH HOPMY
PO BiANOBiJaNBHICTh 32 KoJlabopaniliHy AisabHICTb. BcTaHOBJIEHO, 1[0 CIJIaTa MOAATKIB, 360piB M iHIIUX
0060B’I3KOBUX IIJIATEXIB 10 POCIHCbKOro G6I0/KeTY 6y/Ab-sIKOTO piBHS, BUNHEHOTO Ha OKYIOBaHii TepuTopil
Ykpainy, rpoMaZisHUHOM YKpaiHH, iHo3eMIleM, 0C06010 6e3 TpoMaJssHCTBA 3a cebe Ta/abo B iHTepecax Bif
imeHi opuanYHUX 0cCib, ki 3apeecTpoBaHi Ha TepuTopii Pocilicbkoi Pefepanii, He MOXXyTh 6YTH OXOIJIEH]
06’EKTHBHOIO CTOPOHOI0 NOCOOHHUIITBA JleprKaBi-arpecopy, OCKiJIbKH Lie He BiJi0Bijae HOpMaM Mi>KHapOLHOTO
rYMaHiTapHOTO NpaBa i He MiCTUTB TaKOl 03HAKH, K JOOPOBIIBHICTB, [0 € 0600B’I3KOBOI 03HAKOIO 3JI0YHHY,
nepenbayeHoro ct. 111-2 KpumiHanapHOro kogekcy Ykpainu. [IpakTudHe 3HayeHHs CTATTi HoOJArae y
BU3HAYEHHI MeBHUX MpaBuJ KBaJjidikalii HocoGHUITBA AepKaBi-arpecopy, siki MoKyTb 6YTH BUKOPHUCTaHI
opraHaMu J0CyJOBOTO PO3CJilyBaHHS Mij yac 3/1iiCHEHHSI TPAaBOBOI OLIiIHKM TaKOi NOBE/[iHKHU

Kniouosi cnosa:

3JIOUMHU NPOTHU HalioHa/MbHOI OGe3nmekd YKpaiHu; KBasidikalis 3J/I04MHY; KoJiabopaliiHa JAisbHICTh;
KpUMiHaJ/IbHa BiANIOBIJA/IbHICTE; Mi>XHapOiHe I'YMaHIiTapHe NIPaBo; CKJIaJ KPUMiHAJbHOIO IPABONOPYLIEeHHA
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