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COBEPHIEHCTBOBAHHME MEXAHU3MA ITPABOBOI'O PET'YJIMPOBAHUSA
ITPAB 1 CBOBO/]l HEJIOBEKA U I'PA’JKIAHUHA 110 KOHCTUTYIUU
A3EPBAUJIZKAHCKOU PECITYBJIHNKH

B crarbe comepxuTCsi HaydHO-TEOpETHYECKoe 00OCHOBAaHHE COBEPILEHCTBOBA-
HUS MEXaHHU3Ma [IPaBOBOTO PETYIUPOBAHUS MPaB U CBOOOJ YeNOBEeKa U IpakIaHMHA
B AsepOaiijpkaHckoil PecriyOnuke ¢ y4eTOM COBPEMEHHBIX MEXaHHU3MOB OXpaHbI
rpaB ¥ CBOOO/I, B TOM YHCJIE BHEIPEHHBIX B YKpaWHe.

B cBeTe coBpeMeHHBIX TEHICHINI OXpaHbl IIPaB U CBOOOT YeIIOBEKA U TPaKIaHUHA
MEPEOCMBICITMBAIOTCS OTJICIBbHBIC (DYHIAMEHTAJILHBIC MPaBa Ha JOCTOHHBIH YPOBEHb
YKU3HH, HETTPUKOCHOBEHHOCTD KHJIMIIA, JOCTOHHBIA YPOBEHb 00CCIICUCHUS U JIPyTHE.
D10 00ycrnaBImMBaeT HEOOXOAUMOCTh BHUMATEIBHOTO M (DYHIAMEHTAILHOTO HCCIIEIO0-
BaHUSl OCHOB KOHCTHTYIIMOHHO-TIPABOBOTO CTaTyca JIMYHOCTH MO 3aKOHOJATEIbCTBY
Asep0aiipkaHa, yCOBEPIICHCTBOBAHMS MTOJIOKEHHI ieicTByomel KoHcTuTymu.

O60ocHOBaHa HEOOXOJUMOCTh YCOBEPIIICHCTBOBAHUS MOJIOKECHHUS O TIpaBe Ha 00e-
CIIEUECHHUE JIOCTOWHOTO YPOBHSI JKH3HH, KOTOpoe 3adukcupoBaHo B cT. 12 Koncru-
Tyuun («obecreueHne JOCTOHHOTO YPOBHS JKM3HU IpaxaaHam AszepOaiiikaHCKOH
PecniyOnuku sBnsieTcst BhICHICH Lenbl0 TocyaapcTBa»). B craree 33 Konctutynmm
CIelyeT 3aKpeIUTh CITydau, IPU KOTOPBIX MOJKET HAPYMIATHCSI HETPUKOCHOBEHHOCTh
JKUJIWINA KAaK YacTHBIE CIydad YCTAHOBJICHHSI OTPAaHUYCHHH KOHCTHUTYIIMOHHBIX
mpaB. [TonoxxeHne o mpaBe Ha MPEeANPUHUMATEIBCKYTO JIeITEIbHOCTb, 3aKPEIIICHHOE
B cT. 59 KoHcTHTynHH, TpeOyeT JAOMOTHEHUS MOJOKEHUSIMH O TIpaBax MoTpeduTe-
JIeH, TipaBaxX APYTrHUX YYaCTHUKOB KOMMEPYECKOro 000poTa, a TaKKe MOJOKECHUSIMH
0 HEBO3MOKHOCTH COBMEIICHHSI TMPEINPUHIMATEIHCKON NEATEIFHOCTH C WHBIMHU
Bunamu aesitenbHocTH. Y. X c1. 71 KoHcTUTynu ciieiyer u310KUTh B TAKOW pelak-
nuu: «locymapcTBeHHbIE OpraHbl MOTYT OCYHIECTBISITH NIESATEILHOCTH JIMIIL Ha
OCHOBAaHHH, B MOPSJIKE, IIPE/IesiaX U CIIoco0aMu, yCTaHOBICHHBIME HacTosmeld Kon-
CTUTYLMEH U 3aKOHAMM.

Knroueewie cnosa: Koncmumyyus Azepbaiioscarnckoti Pecnyonuku, Koncmumyyusa
Yxpaunul, oxpana npas u c60600, npago Ha OOCMOUHBII YPOBEHb HCUSHU, NPABO HA
HENnPUKOCHOBEHHOCHIb JHCUUWA, NPABO HA OOCMOUNBLI YPOBEHb 0becnedetss, nPaso
HA NPeONnPUHUMAMETbCKYIO QesimeNbHOCb.

:xkadapoB K. A. ViockoHajeHHs MexXaHi3My INPaBOBOI0 PeryJl0BaHHSI
npas i ¢cBo0oj JoAMHU i rpoMaasHuHa 32 Koneruryuieio AzepoaiiaxancbKol
Pecny0iku

Y crarTi HaBOXUTHCS HAYKOBO-TEOPETHYHE OOIPYHTYBAaHHS BIOCKOHAJICHHS
MeXaHi3My MPaBOBOTO PETYITIOBAHHS MPaB 1 CBOOO JIFOJWHY 1 TpoMaisHUHA B A3ep-
Oaifkancekiit PecmyOmini 3 ypaxyBaHHSAM CyYacHHX MEXaHI3MIB OXOPOHM IIpaB
1 cB000/, BIPOBAPKCHUX Yy TOMY YHCIIi B YKpaiHi.

VY cBiTNi cyyacHUX TEHJCHLIN OXOPOHU MPaB 1 CBOOOA JIFOJMHU Ta IPOMAJSHUHA
MIEPEOCMUCITIOIOTECS OKpeMi (yHIaMeHTalbHI IMpaBa: Ha TiIHUN piBEHb >KUTTS,
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HEJIOTOPKAHHICTh XKHUTJIA, TITHUH piBeHb 3a0e3eueHHs Ta iHii. [le 3yMoBIToe HeoO-
X1JIHICTh YBKHOTO 1 ()YHIAMEHTAIBHOTO JIOCIIIHPKEHHS OCHOB KOHCTUTYIIHHO-TIpa-
BOBOTO CTaTyCy OCOOM 3a 3aKOHOIABCTBOM AsepOaikaHy, BAOCKOHAICHHS ITOJIO-
*eHb YMHHOT KoHCTHTYII.

OOrpyHTOBaHO HEOOX1IHICTh YIOCKOHAJICHHS TTOJIOXKEHHS PO TpaBo Ha 3abe3rie-
YEHHS T1IHOTO PiBHS JKUTTH, ke 3adikcoBane B cT. 12 Koncturymii («3abe3nedenHs
TiIHOTO PiBHS XKUTTSI rpoMajisiHaM AsepbaiiikaHchkoi PeciyOmiky € BUIIOI0 METOIO
nepkaBu»). BeraHoBieHo, 1m0 onHUM i3 QyHIAMEHTAIbHUX CKIAIHHKIB IpaBa Ha
JOCTAaTHIN PIBEHb JKUTTSA € MPaBO HA HEJIOTOPKAHHICTH XHUTIA. Y 3B’SI3KYy 3 1M
y crarti 33 KoHcTUTywii BAPTO 3aKPIMHUTH BHUMAIKH, 33 SKUX MOXKE [OPYIIYyBATHCS
HEIOTOPKAHHICTH JKUTIA K IPUBATHI BUTIAIKU BCTAHOBJICHHS OOME)KCHb KOHCTHTY-
MiAHUX TIpaB. [1oJIoKeHHS PO MpaBo Ha IMiAIPUEMHHIIBKY JsIIbHICTD, 3aKpIIICHE
B cT. 59 Koncrurytii, morpebye MOMOBHEHHS MOJIOKCHHSMH ITIPO MpaBa CIIOXKHBa-
4iB, TIpaBa IHIIMX yYYaCHHUKIB KOMEPIIHHOTO 000pOTY, a TaKOXK TOJOKEHHIMH TIPO
HEMOXKITUBICTh CYMIIIICHHS TTANPHEMHUIIBKOT JIISUTBHOCTI 3 1HITMMH BUJIAMU JTisITh-
HocTi. Y. X cr. 71 KoHCcTHTYIIT CITii BUKIACTH B TaKiil pelakIlil: «aep>kaBHI OpraHu
MOXYTb 3JIIHCHIOBATH JTiSUTBHICTH JIUIIE HA ITiJICTaB1, B MOPSAIKY, MEXKax i Clioco0amH,
BCTAHOBJICHUMH I1i€10 KOHCTUTYIIi€I0 1 3aKOHAMID.

Knrouosi cnosa: Koncmumyyia Azepbaiioscancoxoi Pecnyoniku, Koncmumyyis
Vipainu, oxopona npas i c600600, npaso na 2iOHUll piGeHb Jicumms, NpPaAGo
Ha HeOOMOPKAHHICMb HCUMIA, NPA80 HA 2IOHUL pPieHb 3a0e3neuenHs, Npaso Ha
RIONPUEMHUYBKY OISUIbHICID.

Jafarov K. A. Improving the mechanism of legal regulation of human and civil
rights and freedoms under the Constitution of the Republic of Azerbaijan

The article contains a scientific and theoretical justification for improving
the mechanism of legal regulation of human and civil rights and freedoms in
the Republic of Azerbaijan, taking into account modern mechanisms for the protection
of rights and freedoms, including those introduced in Ukraine.

In the light of modern trends in the protection of human and civil rights
and freedoms, certain fundamental rights are reconsidered: to a decent standard
of living, inviolability of housing, a decent level of security, and others. This
necessitates careful and fundamental research of the foundations of the constitutional
and legal status of the individual under the legislation of Azerbaijan, improvement
of the provisions of the current Constitution.

The need to improve the provision on the right to ensure a decent standard
of living, which is fixed in article 12 of the Constitution ("ensuring a decent standard
of living for citizens of the Republic of Azerbaijan is the highest goal of the state"), is
justified. Article 33 of the Constitution should set forth cases in which the inviolability
of the home may be violated, as particular cases of the establishment of restrictions
on constitutional rights. Provisions on the right to business activity, enshrined in art.
59 of the Constitution requires the addition of provisions on the rights of consumers,
the rights of other participants in commercial turnover, as well as provisions on
the impossibility of combining business activities with other types of activity. Part
X of article 71 of the Constitution should be stated in the following wording: "State
bodies may carry out activities only on the basis, in the manner, limits and methods
established by this Constitution and laws."

Key words: Constitution of the Republic of Azerbaijan, the Constitution of Ukraine,
protection of rights and freedoms, the right to a decent standard of living, the right to
inviolability of housing, right to a decent level of security, right to business.
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BBenenue. B cBere cOBpeMEHHBIX TCHACHIIMH OXpaHbI MPaB M CBOOO]] YEIIOBEKA U TPaK-
JaHUHA TPEOYIOT OCMBICICHHS OTACNbHBIC (pyHIaMEHTAJIbHBIC IpaBa: Ha JOCTONHBIN ypOBEHb
JKU3HU, HEMPUKOCHOBEHHOCTh JKWJIMINA, JTOCTOWHBIA YpOBEHb OOeCTedeHUs U T.J. JTO o0ycla-
BIMBAET HEOOXOIUMOCTh BHUMATENBHOTO U (DYHIAMEHTAIBHOTO HCCIEAOBAaHHUS OCHOB KOHCTH-
TYLIMOHHO-IIPABOBOI'O CTaTyca JIMYHOCTH 10 3aKOHOIATEeNbCTBY A3zepOaiimxanckoil PecryOnuku
(nanee — AP), ananu3a OCHOB MeXaHU3Ma KOHCTUTYLIMOHHO-IIPABOBOM OXpPaHbl, a TAKXKE YCOBEP-
MIEHCTBOBAHMSI MOJNIOKEeHNH AeiicTytomeit Konctutynnn AP.

ITocTanoBka 3agaum. Llenbio cTaTbu ABISETCA OCYIIECTBIEHHE HAyUYHO-TEOPETUYECKOIO
000CHOBAHMS COBEPIICHCTBOBAHMUS MEXaHMU3Ma IPABOBOTO PETYIHUPOBAHUS IPaB U CBOOOA YENO-
BeKa U rpakaaHruHa B AP ¢ yueToM cOBpeMEHHBIX MEXaHU3MOB OXPaHbI MPaB 1 cBOOO, BHEPEH-
HBIX B Pa3BUTHIX U Pa3BUBAIOIIMXCS CTpaHaX, B TOM YHCJe B YKpauHe.

Pesyabrartsl uccienopanus. [lpaBoBoe peryinpoBaHie KOHCTUTYLIMOHHO-IIPABOBOIO CTa-
Tyca 4esyioBeKa U rpaxxaanuna peryiaupyercs pazaenamu [ u [l Koncturyuu AP, a rakxe Konern-
TyIHOHHBIM 3akoHOM «O peryIrpOoBaHUU OCYIIECTBICHUS TIPaB U CBOOOJ YesioBeka B A3epOaii/-
*aHCcKoil Pecrry6nmke» 1 HanmonansHOM mporpaMMoii 1eiicTBHiA 110 MOBBIIEHHIO 3¢ (eKTUBHOCTH
3aIUTHI IPaB U CBOOOJ uenoBeka B AszepOaiipxkaHckoi PecrryOmike. AHanu3 MONOXKEHUH yKa3aH-
HBIX aKTOB Ha IPEIMET UX JaJbHENUIIEero yCoBepIICHCTBOBAHHS B YACTH 3aKPEIUICHUS COACPKAHUS
IpaB ¥ CBOOOJ YEIIOBEKa M TPaKJAaHIHA, FAPAHTHH UX 00ECICYCHUS MMO3BOJISIET CAEIATh BHIBOL,
YTO B IEJIOM K HACTOSIIEMY BPEMCHH B 3aKOHOIATeNbCTBE AP 3amexmaprupoBaHo OONBIIMHCTBO
(yHIaMEHTANBHBIX IIPAB B CBOOOJ YEIOBEKA M IPasKIaHUHA.

Bwmecte ¢ Tem lIeTaHLHI)II;‘I aHaJIn3 OTACIIBbHBIX MOJIOKEHU U KOHCTUTYHUHUOHHBIX ITpaB U CBO-
0071 YenoBeKa 1 rpakIaHMHA 110 3aKOHOJATeNbCTBY AP B KOHTEKCTE MEKIyHAPOAHBIX CTAHAPTOB
MO3BOJISIET CJIENIAaTh BBIBOJ O HEOOXOAMMOCTH HX yCOBepIIeHCTBOBaHM . CKazaHHOE KacaeTcs, Ipe-
JKJIe BCETO, IIpaBa Ha «00ECIICUYCHUE TOCTOWHOTO YPOBHS JKU3HID».

[lonoxkerne o mpaBe Ha OOCCIICUCHHWE TOCTOWHOTO YPOBHS KH3HU 3a(PUKCHPOBAHO
B cT. 12 Konctutynmu AP, B KOTOpO# 3aeKIIaprupOBaHO, YTO «obecneueHue 00CmMouHO20 YPOGHS.
JHCUBHU epadcoanam Azepbaiiodcanckoll PecnyOnuxu sasnsgemcs @vicuiell yenvio 20Cy0apcmea.
Takum 06pa3oM, TocyaapcTBO MPOBO3MIACUIIO, YTO YKa3aHHAs IIeb, HECMOTPS Ha €e «IIpoliecc-
HBIi1» KOHTEKCT, COCTABIISAET ONPEIEIIEHHYIO LICHHOCTh U JIOJDKHA BCAYECKH YTBEPIKIAThCS B Jies-
TEJIbHOCTH IOCY/IapCTBEHHBIX BJIACTEH.

Koncturymust Ykpaunsr conepxut cT. 47, B KOTOPOH MPEAYCMOTPEHO, YTO «TOCYAaPCTBO
CO3aeT YCJOBHUS, MPH KOTOPBIX KaXIBIH T'pakJaHUH OylAeT MMETh BO3MOKHOCTH ITOCTPOHUTDH
KUJIHIIE, TPUOOPECTH ero B COOCTBEHHOCTh HJIHM B3ATh B apeHnay. [ pakaaHam, Hy>KAAIOMIUMCS
B COLMAJIBHOHN 3aIllUTE, KUINIIE MPEAOCTABISIETCS TOCYAapPCTBOM M OpraHaMH MECTHOTO CaMo-
yIpaBieHus: OeCIIaTHO WJIM 3a AOCTYIHYIO JJIsl HUX IUIaTy B COOTBETCTBHM C 3aKOHOM. HuKTO
HE MOXeET ObITh MPUHYAUTENBHO JIMLICH KWINIIA, HHAYe KaK HA OCHOBAaHMM 3aKOHA 10 PELICHHIO
cyzay.

CaM TepMHUH «JIOCTOMHAS JKU3HBY» WU «JIOCTOMHBIN YPOBEHBb KHU3HM» OOBIYHO CBS3bIBA-
eTCs C Ka4eCTBOM MJIM YPOBHEM JKHU3HH YEJIOBEKa, YTO MIPEANOIAracT «MaTepHaIbHyI0 00eCIIeueH-
HOCTb 4yenoBekay [ 1, c. 129] remu MaTepuaibHBIMU OlaraMu, KOTOPbIE TTO3BOJISIIOT YIOBIETBOPSTH
OCHOBHBIE TIOTPEOHOCTH Ha YPOBHE, COOTBETCTBYIOLIEM CTaHAApPTaM COBPEMEHHOTO Pa3BHTOTO
o01mecTBa. B MeXIyHapOIHBIX aKTaX «IIPaBO YeIOBEKa HA JOCTOHHBIA yPOBEHB JKU3HI» OOBITHO
CBSI3BIBAETCS C 3aKPEIUIEHHBIM B Jlekapaluu mpas 4yesloBeKa MPaBoM Ha JIOCTOMHOE CyIIECTBO-
BaHue (cT. 25). B wactHocTH, 1. 1 cT. 25 [lexnaparnuu 3aKperuisiet, uto «Kaocowlil uenosex umeem
npaso Ha Makou JHCUSHEHMbBI YPOBEHb, GKIIOYAA NUWLY, 00€dCOY, dcunuuye, MeOUYUHCKULL YX0O
U HeobXO0UMOe COYUATLHOE ODCTYHCUBAHUE, KOMOPDBIL He0OXO0UM ONisl NOOOEPHCAHU 300POBbS
U O1A20COCMOAHUA €20 CaMO20 U e20 ceMbl, U npago Ha obecnedenue Ha caydai b6espabomuyul,
Oone3Hu, UHBATUOHOCMU, B008CMBA, HACTYNLEHUs CIAPOCMU UL UHO20 CLYYds YMpPamsl CPeoCcma
K CYuecmeo8anuio no He 3a8UCSUUM Om He2o 00CMosamenbcmeam” .

Kak BumuM u3 aHayim3a IPUBEJEHHBIX HOPM, AOCTAaTOYHBIN YpOBEHb XKHU3HM B MEKAYyHApOA-
HBIX aKTaxX CBS3BIBACTCS C: JOCTATOYHBIM MUTAHUEM; OOCCIIEUCHHOCTBIO OCKIIOH; KHJIHMIIEM; HaJl-
JIKALM MEIUIMHCKIM YXOJOM U HEOOXOAMMBIM COIMATbHBIM OOCITyKHBaHUEM; 00eCTIedeHHEM Ha
city4aii 0e3padoTHIIbl, O0NIE3HN, MHBAIMIHOCTH, BIOBCTBA, HACTYIUICHUS CTAPOCTU WJIM MHOTO CITydast
yTpPaThl CPEICTB K CYIIECTBOBAHHIO 110 OOBEKTHBHEBIM, HE 3aBUCSIIIM OT YEIOBEKA TPUIHHAM.
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W3 mpuBenenusx nonoxkennit Koncrurymum AP BuaHO, 9TO KpoMe 3aIeKIapupOBaHHOTO
B CT. 43 npaBa Ha JKWIHIIE, TOCTATOYHBIN YPOBEHb JKU3HU O0ECIICUMBACTCS TaKXkKe JCHCTBHEM
cT. 33 (IIpaBo Ha HENMPUKOCHOBEHHOCTH Kmiuia), cT. 38 ([IpaBo Ha conuansHOE OOEcIeYeHnE),
cT. 41 (ITpaBo Ha OXpaHy 310pOBbsI). B MpUBEIEHHBIX CTATBAX CONEPIKATCA MOJTOKEHHUSI O TOM, YTO
Ka)/IbIif UMeeT IPaBO Ha HENPUKOCHOBEHHOCTh KWINIIA. HUKTO He BIpaBe MPOHUKATh B KUIIMIIIE
MPOTHUB BOJIY IPOKUBAIOIINX B HEM JIHIl, HHAYC KaK B CIIydasX, yCTAHOBJICHHBIX 3aKOHOM, WA Ha
OCHOBaHHUH CyIcOHOTO PEIICHNSI.

[TpuBeneHHbIE CTAaThM B KOHTEKCTE IpaBa Ha JTOCTOWHBIN YPOBEHH JKU3HH JACKIAPHPYIOT
«HETIPUKOCHOBEHHOCTD JKMJIMIAY, «COLMAIBbHOE 00eCreueHHe 0 JTOCTHKESHHH YCTAaHOBJICHHOTO
3aKOHOM BO3PacTay, «MUHUMAIIbHBIA pa3Mep MEHCHI U COIMATBHBIX TOCOOHIT», «MEpHI MO Pa3BH-
THUIO BCEX BUAOB 3[PAaBOOXPAHEHUS» U T.1I.

B KoHTeKcTe peanu3anyy IpaBa Ha HENPUKOCHOBCHHOCTH JKIJIMINA MPEACTABISICTCS, YTO
BUJIy TOTO, 9YTO KOHCTUTYIIHS SIBIISICTCSI OCHOBOIIONIOKHBIM aKTOM, B HEH JTOJDKHBI OBLTH OBI coaep-
JKaThCs 00Jiee KOHKPETHBIEC TapaHTUH PEATN3aIliy 1IPaBa Ha JOCTOHHBIN YPOBCHD KU3HH. MHan-
KaTop, KOTOPBIA CBUJCTEIBCTBYET O TOTOBHOCTH TOCYJapCTBa rapaHTHUPOBATH MpaBa YeJIOBEKa
U TPaKIAaHWHA — 3TO 3aKPEIUICHHE MOJIHOLEHHOTO PeXHMa peau3allii TakuX MpaB, MpeaycMma-
TPHUBAIOILIETO HE TOJIBKO KOHKPETHOE COJIepyKaHHe KOHCTUTYLIMOHHBIX MPaB, HO M yCTaHABIIMBAIO-
MIAH UCKITFOYUTENBFHBIN U HCUEPITBIBAIOIINH [TEPEUeHb CITyYacB ero OrpaHMYCHHS.

Tema orpaHnYeHU KOHCTUTYIIMOHHBIX TIPAaB Ha CETOJHALIHNAHN ACHb HE MCCICAOBAHA HAJl-
nexanmm oopazom. OTHAKO B psijie CTaTel YKa3aHHBIA TEPMHUH PacCMaTPUBACTCS KaK «HEOOXOIH-
MBI DIIEMEHT JOCTH)XKEHUs OaraHca MEXJy MHTepecamMH JTUYHOCTH, OOIIECTBA M TOCYNapCTBaY.
WMeHHO 17151 moAiepKaHus TaKoro OajaHca B KOHCTUTYILHUSAX MPEAyCMaTPUBAIOTCS OTPaHUYCHHS
paB ¥ CBOOOJ] YEJIOBEKA U TPaKJaHWHA TOJBKO B CTPOTO ONpEAENeHHbIX Lemsx [2, c. 149-153].
WHCTUTYT OrpaHHYCHUS TPaB SBISETCS MEKOTPACIEBBIM, BKIIOYAIOIIAM HOPMBI KOHCTUTYIINOH-
HOTO, aIMHHUCTPATHBHOTO, YTOIOBHOTO, TPasKIAHCKOTO, TPYAOBOTO M JIPYTUX OTpaciel Impasa.
[Tpu sTOM mpuUMaT ocTaeTcs 3a KOHCTUTYIIHOHHBIMU orpaHndeHusMH. [Ipubmmkasces k obmereo-
PETHYECKNM KOHCTPYKIMSAM, OHH IIPHOOPETAIOT HAaIOTPACIEBBIC UEPThl, KOHKPETH3UPYIOTCS BIO-
CJIEJICTBUU B OTJENBHBIX TEKyIIMX 3aKoHax [3]. be3 moHMMaHMs CYUIHOCTH TaKMX OrpaHHYCHHH
JIOCTaTOYHO TPYAHO B JajbHEUIIeM rapaHTHpPOBaTh 00eCriedeHne KOHCTUTYIIHOHHBIX MIPaB U CBO-
0ox yenoBeka [2, c¢. 149-153]. A.®. UepnaHieB 1oji OrpaHUYCHUEM TIOHUMAET T€ CITydau, KOTaa
TO WITK MHOE TIPAaBO MIJIM CBOOOIA B OCHOBHOM COXPAHSIOTCS, HO OTPAaHHYMBAIOTCS UX PEaH3aIis
Ha OIPEJICICHHOW TEPPUTOPHH, B OIPEACIICHHBIN, TOUHO 0003HAYCHHBIN OTPE30K BPEMECHH WIIH
MPUMEHUTEIBHO K KaKOMY-JTHO00 KpyTy cyonexTos [4, c¢. 110].

AHanu3 CymecTBYIONIUX paboT CBUACTENIBCTBYET, YTO JH000E OrpaHUYSHHE BCET/Ia CBSI3aHO
¢ U3MeHeHueM o0beMa npasa. [1pu 3ToM pedb UAeT 0 «IIPaBOMEPHOM» OIpaHUYEHUH, T.e. 00 orpa-
HUUYCHHUU TIpaBa B 4eTKO ompeneneHHbIX Koncrurynumeit nemsix. Tak, A.B. Manbko yTBepikaaer,
YTO OTPAHUYUCHHS — HTO YCTAHOBJICHHBIC B KOHCTHTYIINH M 3aKOHOIATEIHLCTBE TPAHUIIB, B IIpe-
Jenax KOTOPBIX CyOBEKTHI JOIDKHEI JCHCTBOBATH, UCIIONB3Ys CBOU MpaBa u cBoOobI. [lomoOHbIE
TPaHUIIBI «BO3BOJSTCS» B OCHOBHOM C TIOMOIIBIO OOSI3aHHOCTEH W 3ampeToB, MPUOCTAHOBICHHUH
M OTBETCTBEHHOCTH [5, ¢. 59].

OrpaHuueHusi KOHCTUTYLHOHHBIX MpaB, B CIy4ae MX HEOOXOAMMOCTH, JOJKHBI TaKKe
COZepIKaThCsl B KOHCTUTYIMH. Hampumep, B KOHTEKCTE MpaBa Ha HEPHKOCHOBCHHOCTH IKIITHIIA
Ba)KHO MIPEAYCMOTPETh BO3MOXKHOCTD B HEOTIOKHBIX CITydasX, IPSMO IPETyCMOTPEHHBIX CIICIIH-
AIBHBIM 3aKOHOM, NTPOHMKHOBEHUS B JKWIHIIE WINM B WHOE BIAJCHUE JIUIA, IPOBEACHUE B HUX
OCMOTpa u o61;1c1<a. K TakuM «HEOTJIOKHBIM ClIydasiM» MOXHO OTHECTH Cilydau, CBIA3aHHBIC:
1) co cmaceHureM >KU3HHU JIOJCH, 100 UMYIIIECTBA; 2) ¢ pecieIOBaHNEM JIUI], KOTOpPBIE TTOA03pe-
BAIOTCS B COBEPLICHUH MIPECTYIUIEHUs. BMecTe ¢ TeM camu ciiydau U o011ast HopMa, peaycMarpu-
BAIOIIAs PSKUM OTPAHIUYCHUS, TOIDKHBI COIEPIKATHCS B KOHCTHTYIIHH.

W3 mpusenenHoro ciemyet, uro cT. 33 Koncturynmmm AP HemoctarouHo 3QQeKTHBHA.
B gactHocTH, oHa miacut «l. Kaowowiil obnadaem npagom HA HENPUKOCHOBEHHOCHIb JICUbSI.
2. 3a ucknouenuem ciyuaes, yCMano8IeHHbIX 3AKOHOM, WU NPU GbIHECEHUU CYOeOHO20 peuleHus,
HUKMO He MOdcem oUmu 8 Jcunuuje npomue 6oy npodxcusarowux 6 Hem auyy». U3 ee coaep-
JKaHHSL CIIeIyeT, YTO FOCYIapCTBO JEKIapUpyeT HENPUKOCHOBEHHOCTD JKMIIbs KAKIOMY YEJIOBEKY.
BwMmecte ¢ TeM UMEIOTCS [1Ba HCKIIOYCHUS, TIPH HACTYIUICHHN KOTOPBIX B JKMIIUILE JOJDKHBI OBITh
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JIOIyIIEHBl TPEThU JIMLA, Ja)Ke INPOTHUB BOJIM MPOXKUBAIOLIMX B HeM Jrofei. B wactHocTH, 3TO:
1) cirydau, mpeyCMOTPEHHBIE 3aKOHOM; 2) cy/neOHOe penieHue. B yka3aHHBIX Cllydasx MpOHHK-
HOBEHHE B UY)KOE JKUJIHIIE CYUTACTCS 3aKOHHBIM U OTBETCTBEHHOCTh He HacTymnaeT. Kazanoch Obl,
Bce B nopsiake. OnHako caM 1o cede ¢axt, uTo B KOHCTUTYINHM 3aKperieHa BO3MOKHOCTh 3aKOHOM
yCTaHABJIMBATh TaKWe CIydau, SBISETCS HapyIIEHHEM OCHOB KOHCTUTYLMOHHO-IIPaBOBOIO CTa-
Tyca YeJI0BeKa, MOCKOJIBKY, IPOBO3IVIAIIast IPaBa U CBOOOIIBI BBICIICH IIETBIO TOCYIAPCTBaY, FOCY-
JIApCTBO TIPH 3TOM OCTAaBIISICT IS CeOsI «Ia3eiKm» IS BBEACHUS JICTAIBHBIX OTPaHWICHHUI TIpaB
1 CBOOOJ YeIIOBEKa, a MMEHHO IpaBa Ha HEMPUKOCHOBEHHOCTH XIUIHMIIA. Bexp mpaBa demoBeka
U TPKJIAHWHA, HAXO/Is 3aKpeIUICHHE B KOHCTUTYIIMH TOCYIapCTBa, TOKHBI HaJIS)KHO TapaHTHPO-
BaTh YEJIOBEKY c(hepy ero BO3MOKHOCTEH, 00eCIeueHHbIX TPABOM M allapaToM MPUHYKICHHUS CO
CTOPOHBI TOCYIapCTBa.

B cBsi3u ¢ ykazaHHBIM cuMTaeM, 4To B ctarbe 33 Koncturyuuu AP cienyer 3akpenuTh city-
yau, IpU KOTOPBIX MOXET HapyLIaThCsl HENPUKOCHOBEHHOCTh JKMUIIMILNA. AHAINU3 aHAJIOTHYHBIX
IIOJIOKEHUH KOHCTUTYLMM €BpONEHCKUX TOCYIapCTB CBUIETENLCTBYET, YTO TaKMMU CIydasiMH
MOTYT OBITh: 1) IPOHMKHOBEHHE B UYXO€ KIIHUIIEC B CBA3M CO CIHACEHHEM >KM3HU JIIONCH 100
HMMYIIECTBA; 2) MPOHUKHOBEHUE B UY)KOE KUIIUIIE B CBSA3U C MIPECICAOBAHUEM JIUI], KOTOPbIE TIO0-
3peBalOTCs B COBEPIICHUH MPECTYIUICHUSI.

Baxxnoe 3HaueHue JUIs pean3aluy IpaB IpaxJaH UMeeT TaKKe IPaBo Ha OCYIIECTBICHUE
TIpeANpUHUMATENhCKOM AesitensHocTH. B Korncturymum AP aTomy nipaBy mocssiieHa ct. 59, koto-
past macut: «Kaoicoulii mModicem 8 YCmaHo81eHHOM 3aKOHOM NopsadKe, C60O0OHO UCNONb3YA CBOU
603MOJICHOCIU, CHOCOOHOCU U UMY ECMBO, CAMOCMOAMENbHO UIU COBMECMHO C OpYyeUMU 3AHU-
Mamvcs NPeOnpUHUMAMENbCKOU 0esIMeNIbHOCMbIO UTU He 3anpeujeHHbIM 3aKOHOM OpYyeUuM 6UOOM
9KoHOMUYecKoll desmenvHocmuy. Hacrosmas craresi NEeHCTBUTENBHO yCTaHABIMBAET MPABOBOM
PEXHUM OCYLIECTBICHHS MPEeINPUHUMATENBCKON EATeNbHOCTH, HCIOJb3ysd CBOE HMYIIECTBO,
BO3MOKHOCTH W CIIOCOOHOCTH. BMecTe ¢ TeM ciemyeT OTMETHTD, YTO ACKIapHpOBaHHEe MPEAIpHU-
HUMaTEIbCTBA 0€3 ONpeAeICHHUS MPEICIOB PEATH3alii TAKOTO TIPaBa MOXKET CO3/1aTh CUTyalus,
KOTJIa TAKOW BHJI ICATEIBHOCTH Oy/IEeT MCIIOB30BaH B IIEIISX CO3/IaHMsI MOHOTIONHIA Ha PHIHKE, YeM
OyAyT HapylIaThCs MpaBa JPYruX yYaCTHUKOB KOMMEPUYECKOT0 000poTa.

Jlro6as mpeanpuHUMATENIbCKas ASITEIbHOCTh HAIpaBlIeHa, MIPEXAe BCero, Ha odecreue-
HUE MaTepHaJbHBIMU OllaraMy M YCIyTaMH IOTpeOuTeNel, U B 3TOM IUIAHE TTOCIEIHUE TaKKe
JIOJKHBI OJYYUTh TapaHTUHU KauecTBa TOBAPOB U YCIIYT, 3a KOTOpbIE yIIadyeHbl 1eHbIU. [1oaTomy,
10 HAallEMY MHEHUIO, IIPaBO Ha MPENIIPUHUMATENBCKYIO JESATEIbHOCTh JOKHO COIPOBOXKIATHCS
CCBUIKOM Ha yKa3aHHBIE BBILLE OTPAaHUYEHUS, B CBA3M C 4eM yKa3aHHas crarbid Koncruryuuu AP
TpeOyeT NOMOIIHEHUS] COOTBETCTBYIOIIMMHU MOJIOKEHUSMHU.

Juis cpaBHenus, B KoHCTUTYIMU YKpauHbI B 9TOM OTHOILIEHUH CKa3aHo cienyouiee: «/ ocy-
dapcmeo obecneyugaem 3auumy KOHKYPEHYUU 6 NPeOnpUuHUMamenbckol oesmenvhocmu. He
donyckaromesi 310ynompeodnenue MOHONONbHbIM NOJONCEHUEM HA PbIHKe, HenpagoMepHoe ocpa-
HUueHue KOHKYpeHyuy 1 Hedobpocosecmuds KOHKYpeHyus. Buovl u npedenst monononuu onpeoe-
asomes 3akoHom. Iocyoapemeo 3awuujaem npasa nompeodumenetl, 0Cywecmsisem KOHmpoib 3d
Kauecmeom u 6€30nacHoCmvio NPOOYKYUU U 8cex 8UO08 YCaye U pabom, cooeticmayen 0esimenbHo-
cmu obuecmeennvlx op2anuzayuti nompedbumenei». 13 npuBeJeHHON CTaThU CIEIYET, YTO rOCY-
JApCTBO HE TOJBKO rapaHTUPYET KaXKIOMY IPaBO Ha OCYLIECTBICHHE NPEANPUHUMATENBCKOMN Jies-
TEJIBHOCTH, HO U PETYIUPYET MOCIEACTBUS TaKOH NEATENbHOCTH, YCTAHABIMBAET PAMKU, ITPEIEIIbI
€e OCYIIECTBICHUS, UTO TAKXKe SBISICTCSI MEPOH IPEIYIPEKICHNUS 3II0YTIOTPEOICHUS CBOUMH TIpa-
BaMH JIPYTUX CyObEKTOB MPEIPUHUMATEIBCKON ACITETbHOCTH.

E1ie onun BakHBIN MyHKT KacaeTcs OrpaHUYCHUs PEANPUHIMATEIbCKON IESITeTbHOCTH ISt
OT/ICNbHBIX KaTeropuil rpakaaH. Beab W3BECTHO, YTO NpEeNNPUHUMATENbCKAS ESITENbHOCTD SIBIIS-
€TCs CaMOCTOATENILHOM, Ha COOCTBEHHBIN PUCK OPraHU30BaHHON J1ESTEIbHOCTBIO, CBI3aHHOM C IPO-
W3BOJICTBOM M TIPOJaKeH TOBApOB, BHINONHEHUEM PadOT, MIPEAOCTABICHAECM YCIIYT IIOTPEOUTEISM,
LENTBI0 KOTOPOIT SIBIISIETCS MOMyYeHUE TPHOBLTH. BBy TOTO, 4TO Takas AESTEIFHOCTH IMEET CBOCH
IETIBIO MOy YeHUE MPUOBLIH U OCYIIECTBISCTCS Ha OCTOSIHHOM OCHOBE, B OONBIINHCTBE TOCYIapCTB
YCTaHOBJIEHBI OTPAaHUYEHHUS 110 €€ OCYIIECTBICHHIO I OTJCIbHBIX KaTETOPHUI TpakaH.

Becbma BaxkHOE TIONIOXKEHUE COAEPKUTCS Takke U B 4. X cT. 71 Koncturynuu AP, rae cka-
3aHO, UTO «20CYO0apCmMEeHHble OP2aHbL MO2YM OCYWeCmENiamsb 0eAmelbHOCMb IULb HA OCHOBAHUU
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Hacmosaweti Koncmumyyuu, 6 nopsoxe u npeoeiax, yCmaHoe1eHHbIX 3aKOHOM. ITO OUCHb BayKHOE
TIOJIOKCHNE, TIOCKOJIBKY B TAHHOW HOpME yCTaHaBIMBacTCs (pyHIaMEHTAJIBHBIA IPHHITHIL, JICKa-
M B OCHOBAHUH OCYIIECTBICHUS MTOJTHOMOYHA BCEMH IOCYIapCTBEHHBIMU OpTraHaMH, OpTaHaAMH
MECTHOTO CaAMOYTIPABJICHUS, UX TOJHKHOCTHBIMH JTUIIAMHU.

B mpusenennoii crarbe Konctutyuun AP u3 yka3aHHBIX 3J€MEHTOB COACPIKUTCS JIUILb
CCBUIKA Ha «NOPA0OK U npedeinsl ocywecmenenus norHomouutry. Cuuraem, 4to JUisl IeJIOCTHOCTH
MPABOBOTO PETYJIMPOBAHMUS CICAYET TOMONHUTH YKa3aHHYIO CTAaTBIO TEPMUHOM «CIIOCO0», KOTO-
pBlii yKa3bIBae€T HAa COBOKYIIHOCTb METOJIOB, C IIOMOILIbIO KOTOPBIX FOCYAAPCTBO U €ro AOJIKHOCT-
HBIC JIUIA OCYIIECTBISIOT IIeJICHAIIPABICHHOE BO3/ICHCTBHE HA CONMATbHBIC OTHOIICHUS U/MITH UX
otaenbHbIe chepbl (FIKOHOMUYECKYIO, TOTUTHYECKYIO, COLUAIBHYIO, TYXOBHYIO, KyJABTYPHYIO) JUIS
BBITTOJIHEHUS! CTOSIIUX Tepe] 00IIecTBOM 1iesieil U 3a1a4. Beibop crocoba Takke MMeeT MIpUHIH-
MUAJIbHOE 3HAYEHHUE JUIS Lieed KOHCTUTYIIMOHHO-TIPABOBOI'O PETyIMPOBAHUSL.

BreiBoasbl. [lomaraem, 4To MOMIEKHUT YCOBEPIICHCTBOBAHUIO ITOJIOKEHHE O MpaBe Ha 00e-
CTICYCHHE JIOCTOMHOTO YPOBHS KHU3HH, 3apuKcupoBanHoe B cT. 12 Korcrutynuu AP («obecneue-
HUue 00CMOUHO20 YPOBHS JCUSHU epadicoanam Azepoatioxncanckol Pecnybnuxu aensemcs gvicuiell
yenvto eocyoapcmeay). Ananu3 Koncturyuun AP cBUIeTenbCTBYeET, 4TO B HEH HET OTACTBHBIX
MOJIOKEHUH, KOTOpbIe Obl YCTaHABIUBAJIW KOHKPETHbIE MUHUMAJbHBIE CTaHIAPTHl Peau3aliu
IIpaBa Ha JOCTOMHYIO JKU3Hb.

OpHolt M3 (yHIAMEHTAIBHBIX COCTaBIIONIMX ITIpaBa Ha JTOCTATOYHBIH YPOBEHB >KU3HU
SIBIISIETCS TIPABO HA HETIPUKOCHOBEHHOCTS kuuia. B c¢Bs3u ¢ atum B cratbe 33 Koncruryuu AP
CIIEZTyeT 3aKpENUTh CIIydau, IPH KOTOPBIX MOXKET HAPYIIATHCS HEMPUKOCHOBEHHOCTH KUIIMIIA KaK
YacTHBIC CIIy4au YCTAaHOBJICHUS OTPaHUYCHUH KOHCTUTYLIMOHHBIX TPaB.

ITonoxenue o mpaBe Ha MPEANPUHUMATEIBCKYIO IeATEIbHOCTb, 3aKpeIuIeHHOE B cT. 59 KoH-
ctutyiuu AP, TpeOyeT IONOIHEHUs MOJIOKEHUSAMU O IpaBax MOTpeduTesel, mpaBax APYrUX
YYaCTHUKOB KOMMEPUYECKOTO 000pOTa, a TaKKe IMOJOKCHUSIMH O HEBO3MOKHOCTH COBMEIICHUS
IPEAIPUHUMATENBCKON AEATENBHOCTH ¢ MUHBIMHM BUJAMU JEATEIbHOCTH.

B xauecTBe mpoekTa JONOTHEHUH MOYKHO TMPEUIOKHUTE CICTYIONIYIO PeIaKIHIO:

«locyoapcmeo obecneuugaem oxpamy KOHKYPEHYUU 6 NPeOnpUHUMAmensCcKou Oesmens-
Hocmu. 3noynompebnenue MOHONOIbHbIM HONONCEHUEM HA PbIHKe, HenpagoMepHoe 02paHudeHue
KOHKYpenyuu 1 Hedobpocosecmuas KOHKypeHyus ne donyckaiomcs. Kpumepuu, uovl u npeoevl
MOHOROAUYU ONPEOEAIOMCL 3AKOHOM.

B npoyecce ocywecmenenus npeonpunumamenscroli oesmensrocmu locyoapcmeo oxpa-
Hsem npasa nompeobumenetl, 0Cyujecmensen KOHMposb 3a Ka4ecmeom u 6e30nacHoCmbio NPOOyK-
yuu, a makaice 6cex 8U008 ycaye u padbom.

IIpeonpunumamenvckas 0esamenbHOCHMs OONHCHOCTNHBIX U CIYICEOHBIX TUY OP2AHO8 20C)-
0apcmeeHHOU GILACMU U OP2AHO8 MECHHO20 CAMOYNPABLeHUsl He OONYCKAemcs .

Y. X cr. 71 Koncrurynmu AP crienyer M3IIOKUTh B TaKOW pemakiuu: «l ocyoapcmeer-
Hble OpeaHbl MO2YM OCYWeCMEIAmsb 0esamelbHOCb TUllb HA OCHOBAHUU, 8 NOpsOKe, npeoenax
u cnocobamu, ycmanosienHvimMu Hacmoswel Koncmumyyueii u 3akonamuy.
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