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BCTYII

Po3Butok YkpaiHu sk mpaBOBOi J€pXKaBH, CIPSMOBAHUN Ha
BXO/DKCHHSI B €KOHOMIYHHMMA Ta TIPAaBOBHM MPOCTIp €BPOIEHCHKOTO
Cotozy (mami — €C), cpusie pepopMyBaHHIO HaIlIOHATEHOI CHCTEMH
CYIOYMHCTBA BIAMOBIHO [0 BHMOT HAHOUIBII TPOTPECUBHUX
cUCTeM mpaBocynas cBiTy. OpieHTamis Ha €BPOMEUCHKHN (haKTOp
Mae  3a0e3MeunTH  TMOBHOLIHHY  IHTerpamito  YKpaiHm B
CITIBTOBAPUCTBO JIEPKaB i3 HE3aJICKHOIO W €(HEKTHBHOIO CHCTEMOIO
CyIOYNHCTBA, VYYaCHHUKHA SKOTO MAlOTh 3MOTy 3/AiHCHIOBATH
npodeciiiHy IisUTbHICTB, TIOB’13aHy 3 HaIaHHSIM TIPAaBOBOI JJOTIOMOTH,
0e3 cTpaxy 3a JKHTTS, 3I0pOB’S YW BIAcHICTE. B VYkpaiHi
AKTyalli3yIOThCS 3alMTH CYCIIILCTBA Ha CIIPaBEIINBE Ta e(heKTHBHE
MPaBOCYAs, BCEOIYHMH 3aXWCT TapaHTOBaHMX KOHCTUTYIi€O
VYkpainu mpaB Ta cBOOOJ JIFOAWHU i TPOMasHHHA, B TOMY YHCII —
YYacHHKaM CyAOBOTO mporecy. Tomy nepkaBa ITOBHHHA
CTBOPIOBATH yMOBH, IO 3a0e3Me4yl0Th HOPMAallbHY, O€3ledHy i
6e3nepemK0aHy JUSUTBHICTh 3aXMCHUKIB YU MPEACTaBHUKIB OCOOH.

Ha piBHi 3akony Ykpainu «IIpo aIBOKATYPY Ta a/BOKATCEKY
JiSUTBHICTEY» 3a/IeKIapOBaHO, IO JKUTTA 1 3/I0pOB s, BIACHICTh, YECTh
Ta TiJHICTh, a TakoX MpodeciiiHi MpaBa 3aXUCHHUKIB nepe6yBa10TL
il 3aXHCTOM 3aKOHy, a peani3aui${ iX TpaB Ta IMOBHOBAXEHb
3a0e3Meuy€eThCs BiAMOBITHUMH TapaHTIsIMH.

Oco0nHBY pojib 010 3a0€3MeUeHHS AI€EBOT0 Ta €(PEKTUBHOTO
3aXHCTY MpaB i CBOOO JIOUHH Ta TPOMAJSTHUHA BUKOHYE 3aKOH TPO
KpUMiHaNBHY BignoBiganbHicTh. Pozmimom XVIII «Kpuminanbai
MPaBOMOPYIIEHHS MNPOTH TPaBOCYIs» KpuMiHAIBHOTO KOAEKCYy
Vikpainm  (mami -  KK)  mepenbavaerbcs — KpUMiHaJIbHA
BiJINIOBIZIATIbHICTh 32 MOPYIICHHS HOPM, IO OXOPOHSIOTH 0Ci0, sKi
3MIIACHIOIOTh MTPAaBOCYA/IS, & TAKOXK 1HIIUX YYACHHUKIB CyIOUYMHCTBA Yy
3B’3Ky 3 1X CIy:kO0BOO 4HM TIpo(eciiiHOIO MisJIBHICTIO Ta
BCTAHOB/IIOIOTHCSA  INJACTAaBH  BIAMNOBINAJIBHOCTI 3a  BUYMHEHHS
MPOTUIPABHUX MHisiHB, SIKI MEPEIIKOPKAIOTh BUIBHOMY BHKOHAHHIO
CTOPOHOIO 3aXUCTy MHpOQeciiHUX O00OB’SI3KIB 3 HaJaHHSA MPABOBOI
noriomoru. Onna 3 HasBHUX y KK 3a60poH (cT. 399 KK) yOe3neuye
JSUTBHICTh 3aXWCHUKA YH TPEJCTAaBHUKA OCOOM Bij| MOCATaHHS Ha
Horo MalHO, TapaHTYIOUd OXOPOHY BiJ BYMHEHHsS IIOJ0 HHUX
CYCIIIJTbHO HEOE3IMEeYHNX OCATaHb.



Ane, SK CBigYaTh CTAaTUCTHYHI JaHi, peaJbHUX BHUIIAIKIB
TIPUTATHEHHS 10 KPHUMIHAJILHOI BIAMOBITAILHOCTI 3a BUYMHCHHS
nistaAEA, nependadenoro cr. 399 KK, odimifino ¢dikcyerscs HEGaraTo.
BimnoBimHO [0 ONPWIIOMHEHWX CTAaTUCTHYHHUX JaHUX  odicy
I'emepanpHOoro  mpokypopa, y 2020p. Oymo obmikoBaHo 6
KpUMiHaJbHUX TIpaBomopylieHs, nepeadaueHnx c1. 399 KK, mpu
3arajibHii KiJIbKOCTI BYUMHEHUX JisiHb Y KibkocTi 360622, y 2021 p. —
6 (321443), y 2022 p. — 1 (362626) ), y 2023 p. — 3 (475595), y
2024 p. — 2 (492479), y 2025 p. — 6 (279129) !. Ik Gaunmo, KilIbKIiCTH
O0JIIKOBaHUX KpPUMIHAIBHUX MPABOMOPYIIEHb, IO MepeadavaroTh
BiJIMIOBIIAJIbHICTh 32 YMHCHE 3HUINCHHS a00 IMOIIKOKCHHS MaliHa
3aXMCHUKA YW TIPSJACTABHMKA OCOOH, IMOPOKY CTAaHOBUTH MEHIIIC
0.01 % Big 3arajgpHOI KIIBKOCTI  OOJIKOBAaHMX KPHUMIHAIBHUX
MIPaBOTIOPYIIICHb.

Bupuenusam MpoOIEeMHUX MUTaHb KPUMiHAJIbHOT
BIJIITOBITAILHOCTI 3a 3HMINEHHS a00 IMOLIKOKEHHS MaiHa, a TaKoXK 3a
BUMHCHHS KPUMIHAIGHUX IPABOMOPYIICHh TPOTH  CHELIATBHUX
MOTEPIIINX, B TOMY 4YMCIi — 3aXMCHHKAa 4Yd TIPEACTaBHHKA O0COOH,
saiiManucs  Taki  BueHi, sk C.A. Amronos, B.II. bemenok,
€.M. brnaxicekuii, A.B. boiiko, A.C. bonmapuyk, 1.A. Baptunenpka,
A.C.Tabynma, Lb. I'aznaiika-Bacwimmun,  C.B. Bmagumupenko,
A.A. Bosuwok, B.A.TopOynos, M.IO.I'ypenko, LI. JlaBunosuy,
10.A. Jlopoxina, O.0O. lynopos, .M. 3ansmosa, .M. I3aii, O.0. Ksama,
0.0. Kuposr’es, C.O. Kamkenko, M.M. Komapauipkuii, B.B. Ky3rerios,
I'.B. Jlorsuncekuii, B.M. Mamuyp, O.B. Mannpo, A.I'. MaptupocsH,
L. Merenscpkuii, C.A. Muporrok, C.C. Mipormmdenko, P.O. Mopuan,
B.O. HaBponpbkuit, B.1. Ocagumii, JILM. TTamox, A.B. CakyH,
A.B. Cemenrok-IIpubarens, M.B. Cuittnoki, B.B. Cmix, T.€. Tuuuna,
AM. Ynon, M.IL Xappontok, [0.B. Xpucrora, A.O. L[xoBpeOoB,
B.O. Yaiika, .M. Uy6a, M.B. llleniteko Ta iH.

HampamroBanHs 1OAO0 BiAMOBIAANBHOCTI 32 3HUIIEHHS a00
MOIIKO/PKEHHST MaliHa, 32 BUNHEHHS KPUMIHAILHUX TPaBOIIOPYIICHD
MPOTH CHEIiaIbHUX TMOTEPIUINX, B TOMY YHCII — 3aXHCHUKa YU
MpelCcTaBHUKA OCOOM, OTpUMaHi BKa3aHUMH  JIOCIIiTHUKAMH,
MPENICTaBISIFOTh 3HAYHUN HaykoBuid iHTepec. Lle Bkaszye Ha Te, 110,
HE3BAXKAIOYM Ha CYTTEBUA BHECOK BITYM3HSAHUX IIPABHUKIB B

! Cratuctnuni  mani  odicy TIenepambHoro npokypopa. URL:
https://gp.gov.ua/ua/posts/statistika
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pO3poOKy  MpOONIEMaTHKH  KPUMIiHAJIHHO-TIPABOBOI  OXOPOHHU
MIPaBOCY /s, MMTAHHS BiAIOBIATHHOCTI 32 yMHCHE 3HHUIIEHHS a0o
MOMIKO/DKEHHST MaifHa 3axHCHUKA YH IPEACTaBHUKA 0COOM
3aMIIAIOTECS  YaCTKOBO  JOCHIDKEHUMH, TOMY  BHMAararooTh
JOIaTKOBOTO TJIMOOKOTO BHBYEHHS 331151 SKICHOTO 3aCTOCYBaHHS
anamizoBanoi Hopmu uymHHOro KK. 3Bakarounm Ha BmMoru €C 10
YkpaiHH CTOCOBHO HEOOXITHOCTI Y3TO/KEHHS BITUYM3HSHOTO Ta
MDKHApOJHOTO 3aKOHOMABCTBA, IMOJANBINI TEPCHCKTUBHI 3MiHH
MTOBUHHI CTOCYBaTHCH 1 monokeHsb cT. 399 KK.

i opramizamii  sKicHOI  poOOTH  3aXHCHHKIB 9
MIPEICTAaBHUKIB 0COOM 3 METOI0 pealbHOTO 3a0€3MeUeHHs TPUHITUITY
3MarajdbHOCTI ~ CYAOYMHCTBA  CNIJl  30CepeAWTH  yBary Ha
000B’SI3KOBOCTI pearizariii rapaHTiii Oe3mekw BKazaHOI KaTeropii
oci0. Kpim Toro, cydacHi yMOBH BOEHHOTO CTaHy Ta JI€OKYTIaIlii
3aXOIUICHUX TEPUTOPIH TPOBOKYIOTH HOBI 3arpo3d KpHUMiHAIBHO-
NPaBOi OXOPOHHM IMPABOCYIIA, IO 1MoTpedye GopMyBaHHS CydacHOL
KOHIIEMIIiT HOr0 3aXHCTYy.

Bka3zaHne 3acBiiuye HEOOXiTHICTh MOTJIMOICHOTO TOCIIIPKEHHS
KPUMIHQJIBHOT ~ BIAMOBINAILHOCTI 33 YMHCHE 3HHIICHHS a0o
TIOIMKOKCHHA MaliHa 3aXUCHHKA 4YH npeacTaBHHUKa OCO6I/I Ta
MiATBEPIIKYE aKTyaIbHICTH 0OpaHOI TEMAaTHKH.



T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

PO3ILT 1
ICTOPUYHUWI PO3BUTOK TA 3APYBI)KHUM JOCBIJ]
KPUMIHAJIBHOI BIINOBIJAJIBHOCTI 3A YMUCHE
SHUIEHHS ABO MOWKO/KEHHS MAVHA
3AXVMCHHMKA YU ITPEJJCTABHUKA OCOBH

1.1. Icropuunmii PO3BHTOK 3aKOHOJaBCTBA 1npo
KPUMIiHAJIbHY BiANOBiZaJbHiCTH 3a yYMHCHe 3HHMINEHHA alo
NMOIIKO/’KeHHSI MaliHA 3aXUCHUKA Y NMPeACTABHUKA 0CO0H

[IpaBoBmii craTyc 3axMCHMKa 4Yd MpeACTaBHUKa 0co0u
BiJ/I3EPKAIIOE MOXKIIMBICT 3 YPaxXyBaHHSIM CYYacHUX pealiil KUTTS
CTBOPHUTH JIEMOKPATUYHUHN THCTUTYT 3aXUCTy. BignosimHo 1o ct. 399
KK, ymucHe 3HUIICHHS a0O0 IOIIKO/DKCHHS MaiHa 3aXMCHUKA YH
MpeICTaBHUKA OCOOM  BITHOCHUTBCS 1O THX KpI/IMiHaJ'IBHI/IX
TPABONOPYIICHb, SIKi MOCATalOTh Ha MPABOCY/IS B YACTHHI 3aXHCTY
BJIACHOCTI 3aXMCHMKA UM IPEACTaBHUKA OCOOH.

Jus moBHOro 1 TIMOOKOTO  JMOCHDKEHHS OyAb-IKOTO
KPUMIHAIBHO-TIPABOBOTO SIBUIA HEOOXIAHO TPOCTEKHUTH TPOIIEC
HOTO PO3BUTKY, amke OO0 €KTUBHE OCIHiKEHHS KpPUMIHAIBHO-
TPABOBHX ABHII HEMOXKIINBE O€3 3aCTOCYBAaHHS ICTOPHKO- MpaBoBOro
METOZy, SIKMil Ja€ MOXJIMBICTh PO3KPHTH TCHETHYHI 3B’A3KH 1
BiJTHOCHHU KOHKDETHOTO 00’€KTy, peabHi YMOBH HOT0 CTaHOBJIEHHS
i posButky'. Tomy TPABAJIBHO TOBOPHTH, IO Y KOKHOMY YHHHOMY
HOPMATHBHOMY aKTi CIIOCTEPIra€ThCs IEBHHHA €IEMEHT MHHYJIOIO.
He € Bumsatkom i cyuacni HopmMu KK mnpo BimmosimameHicTh 3a
YMHCHE 3HUIIEHHS a00 TIOIIKOMKEHHS MaiHa 3aXUCHHUKAa YU
MpeICTaBHUKA OCOOH.

JocnipKkyroun TreHe3y 3aKOHOJABCTBa NP0 KPUMiHAIBHY
BIJIMOBIIaNIbHICTh 32 YMECHE 3HUIIEHHS a00 TOIIKO/PKEHHS MaitHa
3aXMCHHUKA UM MPEICTABHUKA OCOOM, KOPOTKO CIIiJl OTJISIHYTH iCTOPIiIO
CTaHOBIICHHS 3aXWCTy IHCTHTYTY IpaBO3aXWMCHHKIB. Tak, ojgHa 3
HaNOLIBII OOTPYHTOBAaHUX HAYKOBHUX IMO3WIIN JOBOIUTH, IO IIE 32
yaciB KuiBcbkoi Pyci (X cT.) icCHyBaB iHCTUTYT NPEJICTABHUKIB, STKUH

'Tpumyxk  B.K. TIpoGnemn  komudikanii  KpUMiHAIEHOTO
3akoHoAaBcTBa. JIbBiB: JIbBiBChKUi yHiBepcuTeT, 1993. C. 116.
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KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

3a CBOEK CYTTHO (PaKTUYHO MPHUPIBHIOETHCSA 10 MPaBO3aXMCHUKIB!.
IHm  jgociimKeHHsT 3acBiMYYIOTh HASBHICTh MEPIIUX 3TajOK IPO
IHCTUTYTH 3aXHUCTy Ta MPEJICTABHUIITBA Yy TAKMX 3aKOHOJABUMX aKTaX
kiansg XIV — mouarky XV cr., sik [IckoBerka (1397-1467 p.p.) Ta
Hosropozceka (1440 p., 1471 p.) cyasi rpamorn’.

3rimHo mepmioi HayKoBOI MO3MILIT BHOKPEMIIIOIOTHCS HACTYIHI
nepiomn ictopii anBokatypu: a) KuiBceka Pyce Ta [ammmpko-
Bomunceke kusziBetBo (X—XIIl ct.); 6) KoponiBetBo [lombcbke i
Bemnke xussiscrBo JIutoBebke Ta iX cmaakoemuns Piu Ilocmosura
(mepmia momoBuHa XIII cr. — mepma mnomoBuHa XVII cr.);
B) lerbmanmna (XVIIcr.); 1) XIX — mowyatok XX cT. y ckiami
Pociiicpkoi immepii Ta 1ei ke YacoBUH TPOMDKOK VY CKIami
ABCTpIliCBKOI, a  3rogoM —  ABCTPO-YTOPCBKOI  imriepii;
1) HaIllOHATBHO-BI3BONBHI 3Maranus 1917-1920 p.p.; ) anBokarypa Ha
YKpaiHChKuX 3eMisix B cknaai Pymymii, [lomsmi ta YexocmoBaqumay y
MDKBOEHHHH Tmiepiof; (meprma momoBuHa XX cr.); €)mepiog YPCP
(19221991 p.p.); x) nepion Hezanexuocti (1991 p no ceoromni)’.

Pycpka [IpaBna nmudepeHIitopana KpUMiHAIBHY
BIJINOBIAAJbHICTh 32 3HHUILEHHS Ta IMOIIKOKECHHS MaiHa 3aJIeKHO
BiJl IpeAMETy TIOCATaHHS, a HE Bl BHAY IMOTEPIUIOTO. AJie aHAai3
nonoxkeHs Pycekoi [IpaBan fgae mifcTaBu cTBEPIKYBATH, IO 3MICT 11
TOJIOKEHb HE CKIIA/IAE TOBHOTO YSABJIEHHS NPO CHCTEMY TPABOBUX
HOPM uepes3 iCHyBaHHs IIpaBa y Ti 4YacH sIK y NHCaHii, Tak i1 B
Henucanii Gpopmax?.

! Bpocnasepknii B.JI. KoHuenTyanbni miaxomm 10 OOCTiUKEHb 3
icTopii yKpalHCBKOI amBOKaTypu. Aosoxkamypa Ykpainu: icmopis ma
cyuacuicmo: Martepianu  BceykpalHCBKOro  Kpyrmioro crony. Kuis;
Tepuomine: THITY im. B. 'natioka. 2013. C. 42.

2 Bnamyk C.M. CyIoYMHCTBO Ta iHCTHTYT 3axucty B JlpeBHiit Pyci.
Aosoxamypa Yxpainu: icmopis ma cyuacnicms : Matepiam BceeykpaiHCbKoro
kpyrioro croiy. Kuie; Tepronins: THITY im. B. I'nattoka. 2013. C. 57.

3 Bpocnasebkuit B.JI. KoHuentyanbHi miaxoam 10 JOCITIUKEHDL 3
icropii ykpaiHCBKOI aaBOKaTtypu. Aosokamypa Ykpainu: icmopis ma
cyuacnicmy: Marepianmu  BceykpaiHcbkoro  kpyrioro  croiy. Kwuis;
Tepnomnins: THITY im. B. I'natioka. 2013. C. 43.

4Bnactok B.B. KpumiHanbHO-TIpaBoBe 3a0€3MEYEHHS OXOPOHM
JISTIBHOCTI  3aXMCHUKAa 4YM TIPEJICTaBHHKA OCOOM 3 HaJaHHS IpaBOBOI
JIOTIOMOTH : JTUC. ... KaH.. fopua. Hayk : 12.00.08. Kuis, 2020. C. 88.
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T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

[lin wac mnepeOyBaHHA YKpailHCBKHX 3€Mellb y CKIafi
Benukoro kusi3iBcTBa JIMTOBCHKOTO UMHHHMMH JDKEpeJaMH TMpaBa
Ooynu Pycwka IIpaBna, pycbke 3BHYaeBe mpaBo, cyneOHuK Bemukoro
kuas3s Kasumupa 1468 p., a 3rogom — JlutoBceki CratyTtH. I came
Hopmamu Cratyty Benmkoro xus3iBctBa JluToBchkoro 1529 p.
BIiepuie OyJI0 3aKOHOAABYO 3aKpilUIEHO aJBOKATypy SIK MPaBOBHUI
IHCTUTYT, IIO CBIJYUTH MPO MOYATOK MOBHOLIHHOTO (OPMYBaHHS
incruryty agsokarypu'. Ipyruii JlutoBehkuii Ctaryt 1566 p. 4iTko
pO3MEXYyBaB y CyIOBOMY MpPEICTaBHUITBI  IPEJCTaBHUIITBO
aJIBOKaTOM 1 3aCTyMHUUTBO, MpPH SKOMY 3acCTYITHHK 3acTyIaB
CTOPOHY IILJIKOM a00 B Mekax JopydeHHs”. [Torsay momao 0XopoHu
npaBa BiacHocTi B JIutoBcbkux CraTyTax Iy’Ke CXOXi A0 THX, IO
3akpimieri Pycpkoto IlpaBmoro. Llerr (pakT MOSCHIOETHCS THM, IO
mkepenoM JlntoBeekux CtaryTiB 9acTkoBO Oyma i Pyceka IlpaBma,
TOMY TOMIOHICTh KPHUMiHAIBHO-TIPABOBUX 1HCTUTYTIB HOPMAaTHBHO-
[PaBOBUX [aM’STOK € OOTPYHTOBAHOIO".

Cyne6nuk 1497 p. mepenbadaB BiAMOBIAANBHICTH 32 PO30iil Ta
KpaAiXKy, @ TAKOXX 32 3HUIIEHHS YU MOIIKOMKEHHS 4y>KOr0 MaiiHa
IUISIXOM TiNajTy, HEMOBEPHEHHS OOpry uepes3 BTpary MaiiHa'.

Omxe, nporaroM XV CT. BCTaHOBIIOETHCSI NPABOBHU CTaTyC
aZBoKaTa B YKpaiHi, apke y pisHUX penakmisx JluroBcbkux CraryTiB
3aKpIIUIFOETECS 1 OPraHi3OBY€ThCS JIsUIBHICTH  aJBOKATIB . Aue,
BUXOASYM 3 HAYKOBUX JOCHIIPKEHb, CIIiJl KOHCTaTyBaTH CIIPSMOBAHICTb
JiSUTBHOCTI  TOrOYacHOi aJBOKaTypd Ha KOPHCTb, B IEpIIy dYepry,

! Jlorsunceknii  I'.B.  KpuMiHanbHO-TIpaBoBa — XapaKTEPHCTHKA
TIOCSITAaHHS Ha 3aXMCHUKA YW INPEACTaBHUKA OCOOM : JTUC. ... KaHJ. IOpHI.
Hayk: 12.00.08. Ogneca, 2021. C. 14.

2 Tonemomko B.O. 3apo/pkeHHST Ta IHCTUTYIIHHE CTAaHOBICHHS
aJBOKATYpH. Bicnuk kpuminanvhozo cyoouuncmea. 2016. Ne 2. C. 162.

3Taspatika-Bacummmn 1B, Hekopuciuei  3104uHM  TIpOTH
BiacHOCTi: MoHorpadis. JIeBiB: JIbBIBCEKMIA Aep)KaBHUI yHIBEpCHTET
BHYTpilIHiX crpas, 2012. C. 48.

4bommapuyk P.O. 3pumenHs abo NONMKOMKEHHA MaiHa:
icropuunmii actiekT. Popym npasa. 2010. Ne 2. C. 47.

SKymin C.B. TlpaBoBuii cTaTyc ajBOKara 3a iCTOPMYHMMH
nam’atkamMu X VI ctomitTs. Adsokamypa Ykpainu: icmopis ma cyuacHicmo :
Marepiamu Bceykpaincbkoro kpyrioro croiy. Kuis; Tepnonins: THITY
im. B. I'matioka. 2013. C. 40.
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KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

NPUBATHUX iHTEpeCiB 3alikaBieHux oci0'. Pasom 3 Tum, ciig
KOHCTaTyBaTH BiACYTHICTh KPUMIHAILHO-TIPABOBOI OXOPOHU YYaCHHUKIB
CYZIOBOTO TIPOLIECY, B TOMY YHCIi — aIBOKATA YH 3aXUCHHUKA.

VY XVI-XVII ct. Ha hopMyBaHHs YKpaiHCEKOTO 3aKOHOJJABCTBA
BIUIMBAJIO 3aXiJJHOEBPOINEHCHKE IMPaBO, PE3yJbTaTOM YOTO CTalo
3alpOBa/DKEHHS] B MicTax YKpaiHu MaraeOyp3pbkoro mpasa. Came
MOUIMPEHH MarAeOyp3bKOro MpaBa CIPHAIO YKPIIUICHHIO iHCTUTYTY
MpEACTaBHULITBA Ta HOTO HOCIIB — «IPOKypaTypiB». Aje 3aXUCTy
aIBOKaTa, 3aXMCHUKA YHM MPOKypaTopa IiJ 4Yac BUKOHAHHS WHOTO
npodeciiinux 0008 SI3KiB He Tepeadauanocs’.

3romoM ~ HOpPMATHBHUM  aKTOM, IO  3aKpillIioBaB
BIJIMOBIIAJIBHICTh 3@ MOCATaHHS MPOTH NpaBocyans, 0yno CobopHe
ynoxenHs 1649 p., rtmaBa skoro «lIpo cym» mepenbauana
BIJIMTOBIaNBHICTE 32 00pa3y Cyay i CyIJi, a TaKOX 3a 3aIlOMisTHHS
CyIIl TUIECHUX YIIKO/KEHb. YJIOXKEHHS MICTWIO HOPMH IIPO
3IMIOYMHU TIPOTH MPABOCYIA, aje BiAMOBIAIEHOCTI 32 TIOCATaHHS Ha
BIIACHICTB a/IBOKATa Yd 3aXMCHUKA HE MepeI0ayanocs:.

3a waciB ['erbMaHmmMHM Ha {i TEpUTOpii MPAKTUYHO HE
3aCTOCOBYBJINCS HOPMHU JIMTOBCBKHMX CTaTyTiB, MargeOyp3bKOro
mpaBa Ta Peui [locmomuToi, amke OCHOBHY poOlb Yy
[PaBO3aCTOCYBaHHI OTPUMAJO0 3BUYA€BE MpaBo’. 3a Mexamu
MOJILCHKO-JIMTOBCBKOIO ~ 3aKOHOAABCTBA  ONHUHMJIACA  CHUCTEMa
37I0YMHIB 1 IIOKAapaHHS 3alopi3bKOro KO3alTBa, fAKa CKJajacs
BIJIMOBITHO 7O CTApPOBHHHUX 3BHUYAiB 3TiHO 31 CJIOBECHUM IIPABOM

! Bamyk JI. @opMyBaHHS IHCTUTYTY NMPABOBOTO 3aXMCTY HA TEPEHAX
VYkpaiHu y KOHTEKCTi PO3BUTKY MICIEBOTO CaMOBPsAyBaHHs (Apyra IOJI
XV-XVI ct1.). Vrpaina ¢ Llenmpanrvro-Cxioniti €eponi. 2017. Bum. 17.
C. 450.

2 Jlorpuncekuii  I.B. KpuMinagbHO-IpaBoBa  XapaKTEPUCTHKA
MOCATaHHS Ha 3aXMCHUKA YU MPEACTaBHUKA OCOOM : JHUC. ... KaHA. IOPHI.
Hayk : 12.00.08. Opeca, 2021. C. 19.

3 ®enpuman 1.B. IcTopuunmii mocBin (GyHKIIOHYBaHHS iHCTHTYTY
aZBOKAaTYypH 3a CyHOBMMH craryramu 1864 p. Ta cydacHa pedopma
aZBOKaTypHu B YKpaiHi. Adeokamypa Ykpainu: icmopis ma cyuacuicmo:
mamepianu Bceykpaincvrkoeo kpyenoeo cmonay. Kuis; Tepromine: THITY
im. B. I'natroka. 2013. C. 52.

4Bnactok B.B. KpumiHanbHO-TIpaBoBe 3a0€3MEYEHHS OXOPOHM
JISTIBHOCTI  3aXMCHUKAa 4YM TIPEJICTaBHHKA OCOOM 3 HaJaHHS IpaBOBOI
JOTIOMOTH : JTUC. ... KaH.. fopua. Hayk : 12.00.08. Kuis, 2020. C. 51.
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T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

Ta 310poBUM Tiy3gom'. 3a Lel 4Yac KOJHOrO KOAU(IKOBAHOTO
HOPMAaTHUBHO-IIPABOBOT'O aKTy HE OyJIO BHIAHO, a/pke e OyJio mpaso,
sSIK€ TBOPHMB CaM HapoJL’.

VYV «llpaBax, 3a SKUMH CyOUTBCS MaJOPOCIMCHKHN Hapom»
1743 p. Texx MoxkHa OyJI0 YiTKO MPOCTEeXUTH BILIUB Pyckkoi [IpaBan
ta JlutoBchkux CraTyTiB. XapakTepHoto o3Hakow «[Ipas, 3a skumu
CYIIUThCS MaJIOPOCIMCHKMI Hapoay» Oyna crhpoba 3aKOHOIABIIS
MOMICTUTH B OAHOMY pO3AUI yci 3J0YMHH, SIKi MOB’s3aHi 3i
3HUIICHHSIM YW MOLIKO/HKEHHSIM uy>Koro MaiiHa. Came B 1ei mepion
CTHOCTepiraeTbcsi (OpPMyBaHHS MEPUIO CHCTEMH 3JI0YHMHIB MPOTH
BJIACHOCTI, 3HAYHY YacCTKY SIKUX CTAHOBWJIM MOCATAaHHS, MOB’s13aHi i3
3HUIIEHHSAM YM TOIIKO/DKEHHSAM Maiina®. Ase Hopmu, ski 0
nependadan BiAMOBIAANBHICT 332 3HUINEHHS YH TIOIIKOJKEHHS
MaifHa 3aJIe)KHO BiJ] HOTO BIIACHUKA, HE Tiepedadamcs.

VYoxeHHSIM TIpO0 TIOKapaHHS KpUMiHANBHI Ta BHIIPaBHI
1845 p. HOpMU TIPO 3HUIIEHHS Ta MOIIKOHKEHHS MaiiHa OyII0 T0BOITI
giTko cucremaru3oBaHo: Po3nin XII 3Bomy 3akoHiB «IIpo 3mounHy i
MPOCTYTIKM TPOTH BIACHOCTI TMPHBATHHUX OCiO» 3aKpirurioBaiacs
BIAIOBIZAJABHICTG 3a IIOCATAHHS, IIOB’SI3aHl 31 3HHINEHHIM Ta
HOUIKOKEHHAM Yy>KOro Maiina’.

Ha 3emisix, mo mepebyBanu mif BIagow0 ABCTPO-YTOPIIMHH,
mepiog 3 kiHmg XIX cr. i go mouartky llepmioi cBiToBoi BiitHH
BBAXAETbCSI  30JI0TMM  NEpPIiOJIOM Yy  PO3BUTKY  YKpaiHCBKOL
anBokarypu’. OCHOBHUMH JUKEPEIaMU KPUMIHAIBHOTO TIpaBa Ha Ml
TepuTopii cyyacHoi Ykpainu Oynam Kpuminanbhi komexcu 1787 p.
(Mocedina), 1803 p. (Ppanuimkana) ta YTropcbke KpuUMiHaJIbHE

! Boactok B.B. KpHMiHalbHO-TIpaBOBE 3a0€3IEYEHHS OXOPOHM
JUSTIBHOCTI  3aXMCHUKA 4YM TIPEJICTaBHHKA OCOOM 3 HaJaHHS IpaBOBOT
JIOTIOMOTH : JIMC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2020. C. 199.

2 Tam camo. C. 506.

3 Bopucnascekuii P.A. Jluepenmiaris KpUMiHAIBHOI BiTIOBiAILHOCTI
3a 3HHUIICHHA Ta TOMIKO/KECHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
snympiwnix cnpag. Cepis ropuanuna. 2018. Ne 1. C. 233-240.

4 Tam camo.

> Animyk H.B., Boitayk A.IO. CTaHOBJIEHHS iHCTHTYTY aBOKATYpH
Ha 3axigHOYKpaiHCBKUX 3eMisiX. Haykoeo-ingopmayitinuil eichux Ileano-
@pankiecvkoeo yHigepcumemy npasa imeni Kopona [anuna Ianuyvkozo.

2011. Ne 3. C. 14.
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KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

YIOKEHHS MpO 3JM0YMHH 1 mpoctynku 1879 p., B AKAX Tex
nepeabadannucs HOPMH, MIO OXOPOHAIHN MaifHO Bil 3HUILEHHS YU
MOIIKO/HKEHHSI, ane 0e3 HaaMipHoi AudepeHuialii 3auexHo BiJ BULY
noTepriioro’.

VY npuitaaromy B 1903 p. KpuminaibHOMY YJOKEHHI 3HOBY
TaKd YITKO MPOCTEKYBaBCS BIUIMB YJOXeHHS 1845 p., oCKibKH
MUTAaHHS 3HHULICHHS YW TOMIKOPKEHHS BJIACHOCTI PETYIIOBANOCS
aHaJIOTIYHO A0 HOoro HOpM. 3MiH 3a3HaJH JIMIIE OKpEeMi MOKapaHHS,
aKi TO030ynHcs BIACWIBHOTO XapakTepy Ta He Oyiau HaiTo
«rpomiznkuMmuy. besnepeunum HagbanusM YioxeHus 1903 p. crana
TudepeHItiaiss  KpUMIiHAIBHOT — BIAMOBIAAIBHOCTI 32  YMHCHE
MOIIKO/DKEHHS. 4Y)KOrO MaiiHa 3aJIe)KHO BiJl PO3MIpY 3amomistHOL
KON SIK OOCTaBWHHU, IO OOTSHKYE BIAMOBITANBHICT, MPH YOMY
OCHOBHHUH CKJaJ 3HUIICHHS YM TOIIKOMKEHHS YYyXXOro MaiiHa He
MIiCTHB MiHIMaIbHOIO pO3Mipy 3amofisHoi mkoau®. Takox vy
cTpykTypi Kpuminanpaoro Ymoxkenus 1903 p. icHyBana cremniaibHa
rJlaBa, MPHUCBAYECHA 3J0YMHAM NPOTH mpaBocynad. KpumiHanpHa
BIJIIOBIJAJIBHICTE BCTAHOBJIIOBAJAcsd 3a IIOMHJIKOBHH  JIOHOC,
JOKECBITUEHHST Ta JDKEMPUCATY, MiApoOKy abo mpen’ sBIEHHS CyIy
MOMUJIKOBUX JOKA3iB, BT€UY 3 IIOCEJICHHS YU 3 KATOPIH.

Otxe, 3 XVIII cT. crocTepiraeTsCs 4iTKe 3aKpiIUICHHS HOPM
I{O/I0 OXOPOHH YYaCHHKIB CyTOBOIO NPOLECY BiJf MOCATaHb, B MEPIIy
4epry — CyauiB, Ta (OpMyBaHHS CHUCTEMH KO,I[I/I(l)lKOBaHOFO
KPUMIHAEHOTO TPaBa, 3yMOBJICHOTO JTi0epai3ali€elo 3aKOHOIaBCTBa.
OcoOMHUBICTIO OTIOXKEHb TOrOYaCHOr0 KPHMIHAIBHOIO MpaBa CTAlo
POBILIMPEHHS CHCTEMH 3JIOYMHIB MPOTH BJIACHOCTI, IO CTOCYBAJIMCS
3HHUILEHHS YW HOIIKOKEHHS YY)KOro MailHa Ta yIOCKOHAIEHHS iX
knacuikarii. BayxIMBor HOBENOI CTAIO 3aKPIIUICHHS «3arajbHOI»
HOpMH, sIKa Tiependavalia BilMOBiJANBHICT 32 YMUCHE 3HUIIEHHS UM
MOIIKO/KEHHS Oy Ib-SIKOTO MaifHa HEe3aJIeKHO Bifl OTO BHIY Ta BULY
MOTEPIIMX 0Ci0, a Takok AudepeHItialis BiAMOBIIAIBHOCTI JisTHHS
3aJIOKHO BiJ PO3MIpY 3amoisHoi 1mkoau. KpumiHajabHO-TIpaBoOBa

! Bommapuyk P.O. 3pumenns a6o IOMIKOMKEHHA  MaifHa:
icropuunamii actiekT. Popym npasa. 2010. Ne 2. C. 53.

2 Bopucnaschkuii P.A. Jludepeniianis KpuMiHAILHOT BiMOBIIATEHOCTI
3a 3HHUIICHHA Ta TOMIKO/KCHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
eHympiwnix cnpas. Cepis ropuanana. 2018. Ne 1. C. 233-240
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T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

OXOpOHA aJIBOKATIB, 3aXMCHHUKIB YW MPEICTAaBHUKIB 0COOM Ta ix
BJIACHOCTI HE (hiKCyBaacs.

TakuM 4MHOM, aHami3 3aKOHOJABCTBA JIEPKABHHUX YTBOPEHB,
IO iCHyBaJM Ha TepUTOpii cydacHoi YkpaiHum mo mouyatky XX cT.
MoKa3aB, [0 HOPM Yy KpPUMIHAJbHOMY 3aKOHOAABCTBI MIOAO
BiJNOBiaJIbHOCTI 3a MOCSTaHHS Ha BIIACHICTH a/JIBOKaTa, 3aXHMCHHUKA
Yd TpeACTaBHUKAa o0coOM He iCHYBalo, KpPUMiHAIBHO-IIPaBOBA
OXOpOHA BKa3aHUX OCi0 He mepembadanacs, OCKIIBKU CaM 1HCTUTYT
a/IBOKaTypH 3apOJIKyBaBCs JOCUTH MOBUILHO.

Ha mowatky XX cr. B Ykpaini akTuBizyBajaca poOoTa IO
PO3BUTKY aJBOKaTypH: OyJyia yrBopeHa Benuka ajBokaTchka KOMICIs,
0 CKiamy skoi yBifimumm Paga NpUCSOKHUX —TOBipEHUX  Ta
MPEICTABHUKM TMOMIYHUKIB TPUCSKHUX TIOBIPEHUX. 3aBIaHHIM
KOMicii BU3HABaOCA 3a0€3MEYEHHs TIOJITHIHOI poOOTH aaBOKATIB'.
Opranizamifiai aii  mIKPITUTIOBATUCS 3aKOHOAABUUM  MIATPYHTAM,
SIKUM 6yno YXBAJICHHS YKPaiHCBKOIO I_[eHTpanLHOIo Panoro Huzku
3akoHiB: «lIpo ¢gopmymny cymoux BupokiB» (10.11.1917 p.), «IIpo
yTBOpeHHs I'eHepaibHOro Cymy» (02.12. 1917p) «IIpo ymoBu i
NopsiioK oOpaHHs cyaniB l'eHepanbHOro 1 ANENSIIAHOTO CyIiB»
(23.12.1917 p.), «IIpo mpokypopchkuii Harasm (23.12.1917 p.)%.

3 mpuitasatTsim KK YCPP 1922 p., sxuil cTaB OIHUM 3 IEPLIUX
MPUKIIaiB HOPMAaTHUBHO-TIIPaBOBOT 0azu KPUMiHAJIBHOTO
3aKOHOJABCTBA,  3aCHOBAHOTO  HA  NPUHOMIAX  COLIaNi3MY,
PO3LIMPHIIOCS KOJIO [isiHb, $IKI BBAXKAJIUCS 3JIOYMHAMH IIPOTH
npaBocyis. Tak, mepenbadanacst BiANMOBIAATBbHICTh 33 CIPHSHHS
BTEUl 3 MlCI_ISI YB’SI3HCHHSI, BTCYa apelITOBAHOTO 3-MiJ BapTH 9H 3
MICIsl yB’SI3HEHHS, NPHUXOBYBAaHHS OaHI 1 OKPEeMHUX IX YyYacHHKIB,
HeloHeceHHA mpo 370umMH Tomo. Kpim Toro, KK YCPP 1922 p.
TU(EPEHITiIOBaB KPUMIHAIBHY BiAMOBITAIBHICTh 32 TOIIKOKEHHS
MaiiHa Ha JIBa BUJAU: OYJb-IKHM CIIOCOOOM 1 3arajibHO HeOe3NMeYHUM
croco0oM (IUIAXOM MiAnany, MiATOTICHHs, BUOYXY) Ta 3aJIe)KHO BiJl
BUIIB OO0 ’€KTIB BIACHOCTI, 0 KOjJa SKHX BIJHOCHUIHCS JICOBI

! Jloreuncerkuit  '.B.  KpumiHanbHO-TIpaBOBa — XapakTEPUCTUKA
TIOCSITAaHHSI Ha 3aXMCHUKA YW IPEACTaBHUKA OCOOM : JIUC. ... KaHJ. IOpHI.
Hayk: 12.00.08. Oneca, 2021. C. 24.

2 Ckanbcokuii B.B. JlisSNbHICTh aIBOKATIB B HEPiOf HEHTPAILHOI
pamu 1917-1918 pp. Aosoxamypa Ykpainu: icmopis ma cyuacHicmo
Mmarepianmn Bceeykpaincekoro kpyrioro crony. Kuis; Tepromins: THITY
iM. B. T'natroka. 2013. C. 90.
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KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

Haca/[DKeHHs, TOCIBH, Ypo)Kal, Mam’STKM KyJNbTypH, B3STI MiA
OXOpPOHY 06’ €KTH MIPUPOIH'.

Y nonoxennax KK VYPCP 1927 p. MoxHa BigHaiiTH
TG epeHIiHoOBaHUN TAXi] M0/I0 KPUMIHAIBHOI BiJAIOBIJAIEHOCTI 32
3HUIICHHS Ta MOIIKOHKEHHs MalfHa 3aJIe)KHO BiJl BUAY HOTEPIILIOro:
KpUMiHaNbHA BiAMOBiAAJbHICT, BCTAHOBIIOBAJIACS 32 YMHCHE
3HUIICHHS 4YHM TOLIKO/DKGHHS MaiiHa, I0 HaJleXajo JepiKasi,
rpoMajsiHaM i KOOIEpaTHBHUM OpTaHi3alisiM 4Yd MiANPUEMCTBAM.
[TizHinre g0 yncna HOpM, IO OXOpoHIoBaiucs monoxeHHsMu KK,
J0JaNiocsl YMHUCHE 3HUIIEHHA a00 MOMIKOKEHHs MaiiHa MPUBATHOL
ocoOW, BYMHEHE HA TIPYHTI KIacoBoi OOpOTHOM 3a CHpHUSHHSA
3MIHCHEHHIO 3aX0/iB PansHChKOI Bllaau, BUMHEHE Yepe3 mianan abo
iHmmM 3aransHO HebOesmeunnm criocobom. Omxe, KK YPCP 1927 p.
nependadyaB HU3KY «CHELIaIbHUX» HOPM, IO BCTAHOBJIIOBAJIU
BiJIMTOBIaNbHICT 32 3HUIIEHHS YU TONIKOKEHHS OKPEMUX BHIIIB
MaiHa.

Y crarrax KK YPCP 1927 p. kpuMiHanbHO KapaHUMU
HOISTHHAMH TOPOTH NPAaBOCYAIsl BB@KAINCSA: BUHECEHHS CYAISIMH
HEMPaBOMIPHOTO BHUPOKY, pilleHHS a0o yXBajwW, HE3aKOHHE
3aTpUMaHHA YM NPHBiJ, MPUMYLICHHA JaBaTH IOKA3aHHS, 3aBiJOMO
HEMpaBIWBUN JOHOC, yXWieHHsS abo BigMOBa CBiJKa, EKCIepTa,
MepeKiagada 1 TMOHATOrO BiJ BHUKOHAHHS CBOiX 0OOB’SI3KiB,
ONIPWJIIOAHEHHA JaHWX IIONEPeIHbOro CIIACTBA, i3HAHHSI abo
PEBI3IHOTO OOCTEKEHHS.

Ax 6aunmo, B mepmmx KK cydacHoi Yxpainn (KK YCPP
1922 p. Ta YPCP 1927p) y posminax, 1o periamMeHTyBau
KpUMIHAIbHY BiANOBINANBHICTh 3@ 3J0YMHU HPOTH BJIACHOCTI Ta
MPOTH MPAaBOCYIs, HE HIUIOCS PO KPUMIHAIBHO-IIPABOBY OXOPOHY
a/IBOKaTa, 3aXMCHHUKA UM NPEJICTaBHUKA OCOOH 3arajioM.

KK YPCP 1960 p. sikicHO i 3Ha4uHOIO Miporo Biapizasscs Big KK
VPCP 1927 p.2. Jludepenuiartis KpUMiHAIBHOT BiANOBIIATBHOCTI 32
3HUILEHHS UM TIOIIKO/PKEHHST MaifHa MTPOCTEKYBANACS JIMIIIE 3aI€KHO
Bijl (hopMH BIIACHOCTI (JieprKaBHA, KOJIEKTHBHA, IPUBATHA 0€3 BKa3iBKH

! Bopucnasebkuii P.A. Jludeperiialtis KpUMiHATBHOT Bi/IOBIATBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KECHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
enympiwnix cnpas. Cepis ropunuana. 2018. Ne 1. C. 233-240.

2Taspatika-Bacummmvn 1B, Hekopucnusi  3104MHM  TIpOTH
BIIACHOCTI : AWC. ... KaHJ. ropun. Hayk: 12.00.08. JIsBiB, 2010. C. 52.
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Ha BHUAM TMOTepnimx oci®) Ta ¢opmu BuHU. Kpim TOrO,
mudepeHIianis  KpUMIiHAJIBHOT  BiAMOBINAIBHOCTI 3a  JaHe
MIPABOTIOPYIIECHHS 3AIMCHIOBAJIACS TAKOX 3aJI€KHO BiJl BUIIB 00’ €KTIB
BJIACHOCTI, TOMY JIisSIHHS, TIOB’s3aHi 13 3HUIICHHSM Y4 TTOIITKO[KCHHSIM
OKpEMHX BHUIIB MaifHa, mepeadadanucsi y 0araTboX «CICIialbHIX»
HopMmax iHmmx rimas Oco6musoi yactunu KK 1960 p.!. Bapro Takox
3a3HaunTH, o Ha MoMmeHT npuitHaATTs KK YPCP 1960 p. y #oro
CTPYKTYpi ICHYBaB pO3AiJ, W0 MepeadayaB BiANOBIJaJIbHICT 3a
37I0YMHH TPOTH TMPaBOCYIASA, aje, Pa3oM 3 THM, KpPHUMiHAJIBHOI
BiZIMOBIJAJTLHOCTI 3a MOCSTaHHs Ha BIACHICTh aJJBOKAaTa, 3aXUCHUKA YU
MpeICTaBHUKA 0COOH Tak caMo He Tiepeadadanocs.

3a pmoBruit mepion uwmHHOCTi KK 1960 p. HeomnopazoBo
JOTIOBHIOBABCSA 1HIIIMMHA HOPMaMH, SIKi BCTAHOBITIOBAIA KPUMiHAIBHY
BiJIMTOBITaIbHICTH 3a Pi3HI BUAM 3HUILEHHS YU TOIIKOKCHHS MaliHa.
VYci mi ckimagy 3704HHIB, TiependadeHi «CHerialbHUMID HOPMaMH,
0 iICHYBaJIH SIK Y TIEPBUHHIA peNaKilii KOAEKCY, TaK i JOJaBaIiuCs
110 HBOTO TTPOTATOM 40 POKIB YMHHOCTI, MOYKHA TTOAUTUTH Ha!

1) 3moumHy, mo mnependayand 3HUILICHHS YU MOIIKOMXEHHS
OKpeMUX BUIB MaifHa (IIUISAXIB CIIONYYEHHS 1 TPAHCIIOPTHUX 3aCO0iB,
00’€KTiB MaricTpaibHUX HadTO-, Ta30- Ta HAPTOMPOIYKTOMPOBOIIB,
MOCIBIB 1 Haca/pKeHb, MaifHa MPaIliBHUKA MPAaBOOXOPOHHOTO OpTraHy,
MOPCBHKOTO TenerpadHoro Kabemro, mam’sTOK iCTOpii Ta KyJbTypH,
BIMICEKOBOT'O MaiiHa);

2) 3]I0YMHH, y SIKUX 3HUIICHHS YU MOLIKOHKEHHS MaiiHa OyI1o
OJTHUM 13 croco0iB X BUMHEHHS: TUBEpCii, MaCOBHX OE3MOPSIKiB,
BHMAarateinbCTBa, MPOTHU/ii 3aKOHHIA MiANMPUEMHUIBKIA JiSUTBHOCTI,
MPUMYIITYBaHHs 1O BUKOHAHHS YM HEBUKOHAHHS LIUBUILHO-IIPABOBUX
3000B’s13aHb; HACUJIBCTBA HAJl HACEJICHHSIM Y paiioHi BOEHHUX Jil;

3) 37M0YMHM, Y CKIaAl SKUX 3HUIICHHS Y IOLIKOKEHHS
MaiiHa PO3IJISAAATIOCA SIK CYCHUIBHO HeOe3neuHuid Hacmimok. TyT
BapTO 3a3HAYUTH 3JIOYMHHO-HeAOale CTaBJICHHS JO OXOPOHH
nepkaBHOro a00  KOJEKTHBHOTO MaiiHa, 3JIOYMHHO-Hembame
BUKOpUCTAaHHS abo 30epiraHHsi CUILCHKOTOCHOJAPCHKOI TEXHIKH,

! Bopucnascbkuii P.A. Jludepeniialiis KpUMiHATBHOT Bi/IOBIATBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KCHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
enympiwnix cnpas. Cepis ropunuana. 2018. Ne 1. C. 233-240.
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37I0YMHHO-He10ae 36ep1raHH;1 3epHa Ta HACIHHS OJIIHHHUX KYJBTYP,
3a0pyIHEHHS BOIOMM i MOBITPsI, BTpaTa BificbKOBOTO Maiina'.

om0 yMUCHOTO 3HUILEHHS YM TOMIKOIKEHHS MaliHa TICBHUX
KaTeropii oci6 y 3B’s3Ky 3 iX CIy>KOOBOIO [isUTBHICTIO CIIif
3a3HaYMTH, 1[I0  MEPIIO  HOPMOW,  sika  mependavana
BIAIOBIAAJIBHICTG 3a BYMHEHHS HOAIOHMX Aaii, craima cr. 189-5 KK
1960 p.>. TToTepniyiuMu y AaHiil CTATTI BU3HAYAIKCS JIMIIE CYIIl Ta
MpaliBHUKK TpaBooxopoHHHX opraniB. Tak, 18.01.1991p. y
crpykrypi KK 1960 p. 3’sBunacs crarts 189-5 HacTymHOTro 3MicTy:
«Crarrs 189-5. YMmucHe 3HHUIIEHHS a00 MOMIKOMKEHHS MaiHa, 10
HAJIC)KUTH CY/J1 UM MPalliBHUKOBI MPAaBOOXOPOHHOTO OpraHy

1. YmucHe 3uuiieHHs a00 IIOIIKO/UKEHHS MaiiHa, IIo
HAJIEKUTh CYJJi, MPaliBHUKOBI MTPABOOXOPOHHOTO OPTaHy, a TaKOX
Horo OJIM3bKUM POIMYAM, Y 3B’SI3Ky 3 BUKOHAHHAM HUM CIIy>KOOBHX
000B’sI3KiB — KapaeThCs M030aBIEHHSIM BOJII HAa CTPOK BiJl ABOX O
IT’SITH POKIB.

2.Ti cami pmii, BYUMHEHI NUIAXOM IiANAaTy, 3aCTOCYBaHHS
BHOYXOBHUX PEUOBHH UM IHIINM 3aralIbHOHEOE3MEYHIM CITocoOoM, abo
TaKi, M0 CIPUYMHWIA JIFOJCHKI JKEPTBU UM 1HIINI TSOKKI HACTITKH, —
KaparoThCsl TI030aBICHHSM BOJII HA CTPOK Bif IIECTH MO I SITHAALSATH
POKiB».

3romom, 3akoHoM Ykpaiau «IIpo BHECeHHs 3MiH i IOTIOBHEHb
no  Kpuminaneroro,  KpuMiHambHO-IpOLECyalbHOro  KOJCKCIB
VYxpainu 1 Kogekcy Ykpainu npo aamiHicTpaTUBHI IPaBONOPYILEHHS
IOA0 TOCWJICHHS BiJNOBIAAaJIbHOCTI 3a TMOCSATAaHHS Ha KHUTT,
3I0pOB’sl 1 MallHO CY/iB, MPAI[iBHUKIB MPAaBOOXOPOHHHUX OPTaHiB,
oci0, sKi 6€pyTB y4acTh B OXOpPOHI TPOMAaJICHKOTO TOPSIKY, Ta
TPOMAJISH Bix 02.10.1996 p., no ct. 189-5 KK 1960 Oynu BHeceHi
3MiHM B YaCTHHI PO3LIMPEHHS KOJIa MOTepninuX. SIK 3a3Havanocs B

'Tasnaiika-Bacumumun LB, Hekopucnuei — 3nouwnm  mpotn
BIIACHOCTI : JIKC. ... KaHA. fopun. Hayk: 12.00.08. JIeBiB, 2010. C. 60—61.

2 JlroGuenko T.C. VMmucHe 3HMImIEHHS a00 MOMIKOKEHHS MaiHa
3aXMCHHMKA M NPEJCTaBHUKA 0COOM: MEePeayMOBH Ta iCTOPisl BCTAHOBJICHHS
KpPUMiHaJIbHOI BIIMOBINANBHOCTI. AKmyanvhi npodiemu npasooxopoHHol
disnbHocmi 8 ymoeax eocnnozo cmany : Te3u 11 Beeykp. HayK.-IIpakT. KOH(.

(XmenpHunpkuid, 14 6epes. 2024 p.). XmenbHunbpkuil : BumgaBHUITBO
HAJAIICY, 2024. C. 333.
3 KpuminanbHuii KOJEKC VYkpainn 1960 p. URL:

https://zakononline.com.ua/documents/show/187069642750
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MOJIOKEHHSAX  BKa3aHOTO  3aKOHY, 3  METOI  IOCHJICHHS
BiJIMOBITaJIbHOCTI 32 MOCSTAHHS HA KUTTS, 3I0POB’S 1 MaifHO CYJ/iB,
MpaliBHUKIB MPaBOOXOPOHHHUX OpraHiB, oci0, ski OepyTh y4acThb B
OXOpOHI T'pPOMaZCHKOrO MOPsAKY Ta rpomaisH, 4. 1 ct. 189-5 KK
HaOyJia HACTYMHOTO 3MICTY: «YMHUCHE 3HUIIEHHS a00 MOUIKOPKEHHS
MaiiHa, M0 HAICKUTh CYAJi, HAPOJHOMY 3acimareno abo
MPaLiBHUKOBI POKYPaTypH, OpraHy BHYTPILIHIX CIpaB 4u O€3MeKH,
a TaKk camMo HOro OJM3bKUM POAWYAM, Y 3B’SI3KY 3 BUKOHAHHAM HHUM
CI1y’k60BHX 000B’I3KiB» ..

Otxe, no MOMEHTY BHECECHHs JI0 CTPYKTYpH KK cr.189-5 3
HACTYITHUMHU 1i 3MiHaMH BIJIOBINAJBHICTE 3a 3HUINCHHSA 4YH
MOIIKO/DKEHHSI YY)KOTO MaifHa He po3pi3Hsuiacst depe3 ciaykOoBy,
TPOMAJICEKy YU OyIb-sIKy 1HINY JiSUTBHICTH BIIACHUKA MaiHa. Tomy
JOTIYHAM € BUCHOBOK, o cT. 189-5 KK 1960 p. Oyma mepmim
3aKOHO/IaBUO 3aKpIIUICHUM IIOJIOKEHHSM, 10 3abe3medyBalio
KPUMiHAIBHO-TIPABOBHIA 3aXUCT BIACHOCTI PSIly KaTeropiii ocid, B
Tepiry 4epry — TMpaliBHUKIB MPaBOOXOPOHHUX OPTaHiB, Bia HOTO
MPOTUIIPABHOT'O 3HUILEHHS Y MOUIKOKEHHS.

Pazom 3 M, HOpMamu KK 1960 p. mependaganacs 3Ha4HO
OimpIlla HU3KAa CTaTei, SKUMH BCTAaHOBJIIOBANIACh KpHUMiHAIbHA
BIJIMOBIMANBHICTh 32 TMOTPO3Y 3HUINEHHSIM YU TOIIKOKCHHIM
MaiiHa, BHUCIIOBJIEHY «CHELialbHUM» HOTEPHUINM Yy 3B’S3KY i3 ix
CITy’k00BOFO UM TPOMAJICEKOIO AisUTbHICTIO. Le:

— cr. 176-2 KK 1960 p. «llorpoza momo cymui», ska
nepenoadana BIAIOBIAAJIBHICTE 3a Torposy BOHBCTBOM,
HAaCHJILCTBOM YM 3HUILEHHSM MaiHa 100 cyzlm a TaKk camo ILI0Z0
Horo ONM3BKUX POAMYIB, y 3B’S3Ky 13 3HIHCHEHHSIM CYyIJICIO
MIPaBOCYAS;

— cr. 180 KK 1960 p <(HepeH_IKO,I[>KeHH$I SBII  CBIJKa,
MOTEPIILJIOro, eKcrepra, MPUMYLIyBAHHS X 10 BIIMOBHU Bij naui
TOKA3aHb YH BUCHOBKY, miKyn 1ux oci® abo morposa moMCTOmO 3a
paHime JaHi TIOKa3aHHS YW BUCHOBOK», M0 Iependavana

! Tlpo BHeceHHs 3MiH i JONOBHEHb J0 KpuMiHabHOTO,

KpuminansHo-nponiecyansHoro kojekciB Ykpainu i Kogekcy Ykpainu npo
aJIMiHICTpATHBHI NPABOMOPYIICHHS IOA0 MOCKJICHHS BiANOBIZaIBHOCTI 3a
MOCATaHHS Ha OKUTTSA, 3I0POB’S 1 MaiHO CYIIiB, MpPAIiBHUKIB
MIPaBOOXOPOHHHUX OpraHiB, ocid, ski OepyTb ydacTb B OXOpPOHI
I'POMaJICBKOTO TOPSAIKY, Ta rpoMajsH : 3akoH Ykpainu Bixg 02.10.1996 p.
URL.: https://zakononline.com.ua/documents/show/187069642750
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BiJIMOBIMABHICTh 332 TEPEIIKOJUKCHHS SBII CBifKa, MOTEPIIIOTO,
eKCcIiepTa JI0 CyIy, OpraHiB MOMEPEIHBOTO CIIJICTBA YM JIi3HAHHS,
OPUMYIITYBaHHs iX 10 BiIMOBH BijA Jaui MOKa3aHb YM BHCHOBKY, JIO
Jadi 3aBiIOMO HENpaBAMBUX TIOKa3aHb YM BUCHOBKY HUISIXOM
MOTpo3u BOMBCTBOM, HACHIIBCTBOM, 3HUIICHHIM MaifHa HUX 0ci0 4yu
iXHIX ONU3BKHX POJMYIB 200 PO3rOJONICHHS BIJIOMOCTEH, IO iX
TaHbOJIATh, MIIKYN CBiIKa, MOTEPNIIOro YW eKCIepra 3 TIiEl X
METOI0, @ TaK CaMO TOrpo3a BUMHHTH 3a3HaueHi Aii 3 MOMCTH 3a
paHilie AaHi MOKa3aHHS;

— cr.189-2 KK 1960p. «llorpo3za  mpalmiBHHUKOBI
MPaBOOXOPOHHOTO OpraHy», W0 Iepeadadana BiMOBiAaNIbHICTh 3a
Morpo3y BOMBCTBOM, HACWJIIBCTBOM UM  3HHINCHHSAM  MaiHa
MIPAIiBHUKOBI MPaBOOXOPOHHOTO OPTraHy, a Tak caMO HOTO OJIU3bKIM
ponudaM y 3B’SI3Ky 3 BUKOHAHHSM HUM CITYXOOBUX 000B’SI3KiB;

— c1. 190 KK 1960 p. «Ilorpo3a abo HacCHIBCTBO IIOJO
MOCaI0OBOi  OCOOM, TPOMAJCHKOTO TpaliBHUKAa ab0 TpOMaJsHUHA,
SIKUI BUKOHYE TPOMAJICBKANA O0OOB’S30K», sIKa BCTaHOBIIOBaja
BIJIMTOBIaNBHICTh 32 TIOTPO3y BOWBCTBOM, HAHECEHHSM TSKKUX
TIJIECHUX YIIKO/DKEHb a00 3HWIICHHSM MaifHa [UIIXOM TiAamy
II0JT0 TTOCAIOBOI 0COOH ab0 TPOMAaICHKOTO TPaIliBHUKA, 3aCTOCOBaHA
3 METOI0 MPHUIIUHUTH cny>1<6OBy YU TPOMAJICBKY [isSUTBHICTH abo
3MIHMTH i XapakTep B iHTEpecax TOro, XTo MOTPOXYE, abo Taka x
IOrpo3a BiJHOCHO TPOMajsHMHA Y 3B’S3Ky 3 HOro ydactio B
3ano0iraHHi Ta TPHUCIKaHHI 3JI0YMHIB 1 HOPYIIEHb I'POMaACHKOTO
MOPSIZIKY;

— c1.217-4 KK 1960 p. «[IpumymryBaHHs MpailiBHHKA
TPaHCIIOPTY /A0 HEBHKOHAHHS CBOIX CIyXOOBHX 000B’s3KiB», 4. 1
SIKOIO BCTaHOBIIIOBAJIOCS: MPUMYLITYBaHHS NPalliBHUKA 3a1i13HUYHOTO,
MIOBITPSIHOTO, BOJHOTO, aBTOMOOITLHOTO, MICHKOTO €TIEKTPUYHOTO YH
MaricTpajibHOr0 TPYOOIPOBIIHOTO TPAHCIIOPTY 1O HEBUKOHAHHS
CBOiX CIy)KOOBMX OOOB’SI3KIB IUISXOM TIOTPO3H BOUBCTBOM,
3aMoJiTHHS TSHKKUX TUIECHUX YIIKOJDKeHb a00 3HUIIEHHS MaliHa
bOTO NpaliBHUKa 260 HOro OIU3EKUX poaudis!.

Ha mifcraBi BHKIIQJIEHOTO, MOKEMO KOHCTATYBATH HACTYITHY
CUTYaIlil0: TIOTpO3a 3HUINEHHS YH TIONIKO/PKEHHS MaifHa II0J10
MOTepHiyiol 0co0M y 3B’S3KYy 13 3MIMCHEHHSIM HEI CIyX)O00BOI 4u

! Kpuminanbuuii KOJEKC VYkpainn 1960 p. URL:
https://zakononline.com.ua/documents/show/187069642750
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TPOMaJCBbKOl iSUTIBHOCTI, BW3HABaJlacsl KPUMIHAIGHO KapaHUM
JiSTHHAM, a 3HUIICHHA YM TIOMIKOPKEHHS MaifHa wi€l X 0co0H y
3B’A3Ky 3 11 CIy’)XOOBOIO YM TPOMAaJCHKOIO [iSUTBHICTIO (KoJa
BHU3HAUYCHOI'0 MOTEpNuInX, nepeadauenux y cr. 189-5 KK 1960 p.),
He nependavano KpUMiHATBHOT BiAMOBIIAILHOCTI.

Taxox 13 mporoJomneHHsIM YKpaiHoto He3anexxHocTi B 1991 p.
y unuaHoMy KK 1960 p. 3’siBuimcs HOBI 3I0YMHHU MPOTH TPABOCY IIS:
BTPY4YaHHsI y BUPILICHHS CyOBHX cnpaB (cT. 176-1), morposa mono
cynai (ct. 176-2), obpasza cyani (ct. 176-3), o6pasa mpokypopa abo
ciimgoro (cT. 176-5), HEBXKUTTS 3aX0JiB Oe3MeKH 00 0Ci0, B3ATHX
mig 3axuct (ct. 181-1), posronomeHHs BiIOMOCTEH NpO 3axOiu
Oe3meku oo ocid, B3ATUX mix 3axucT (ct. 181-2), yxuneHHs Bix
BiOYBaHHS TOKapaHHS y BHUIJAAI 1mo30aBieHHs Bomi (cT. 183-1),
HEBUKOHAHHS BUPOKY CyIy Ipo 030aBJIEeHHS MpaBa 3aiiMaTy IEBHI
mocaau abo 3aiiMaTHCA TEBHOIO AisUTbHICTIO (cT. 183-2), 3micHa
HEMoKopa BHMOTaM aJIMiHICTpamii BHIIPaBHO-TPYIOBOi yCTaHOBH
(cr. 183-3)".

SAx Oaummo, nuImIe 3a YaciB He3aleKHOi YKpaiHM HOpMaMu
KPUMIHAIBHOTO 3aKOHOJABCTBA MoYaia 3a0e3nedyBaTHCS OXOpOHa
JeSKAX YYaCHHKIB CYIOBOTO TPOIECY: CYZAJi, MPOKypopa, CIia40ro
Ta BiTHOCHH y cdepi BIACHOCTI IMEBHOTO KOJa OCi0 y 3B 3Ky i3 iX
CIIy’KOOBOIO 9H TPOMAJICBKOIO JisibHICTIO. ToOTO pO3BUTOK i
aKTHBHA PEasli3allis 3a3HAYCHUX HOPM PO3MOYATHCS 9Yepes Mepexin
VYkpaiHu BiA TOTaJITapHOIO PEXHUMY [0 JIEMOKPAaTHYHOIO, IIO
MIPU3BENO B MOJANBIIOMY 3MiHY CHCTEMH IIHHOCTEH B CYCITiIBCTBI
Ta 3a0e3nmeywsio IMOCWIEHY KPHMIHAJIBHY-IPAaBOBY  OXOPOHY
3aXMCHUKA YU MPEICTaBHUKA OCOOM Yy 3B 513Ky 3 BUKOHAHHSIM HUM
npoecitHux 000B’sI3KiB.

TakuMm YMHOM, CNiJ KOHCTAaTyBaTH, LIO 3400YTTS YKpaiHOO
HE3IeKHOCTI Ta NpUUHATTS KOHCTUTYWIi CHpHUAIN BHHUKHEHHIO
HOBHX HampsMiB PO3BUTKY HAayKH KpUMiHaJIBHOTO TpaBa. B nepikasi
po3noyanacs p03p061<a Hooro KK, Oijibll agantoBaHOro 10 BUMOT
€BPOIEHCHKOTO 1 MDKHApPOJHOTO TIpaBa Ta CIPSIMOBAHOTO Ha
BioOpakeHHs: moTped HezanexHoi Ykpainu. [Ipoextn KK, ski
po3pobiskes B YKpaini, yBiOpanu psija nojoxerb MojensHoro KK

! Illeniteko M.B. TeopeTmko-MeTomon0Tiuni 3acamd (pOpMyBaHHS
cUCTeMH NpOoTUAii 3704nMHaM y cdepi mpaBocyas : AWC. ... I-pa IOpUA.
Hayk : 12.00.08, 12.00.09. Xapkis, 2018. C. 54.

~21 ~



KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

s gepxas-wienis  CHJI', mo, BiANOBiAHO [0 IIOCTaHOBU
MixnapnamenTcbkoi Acambniei kpaim CHJ[ Big 17.02.1996 p.
(Ne 7-5), moBuHeH ©OyB cratu mis  KpaiH-ydacHukiB  CHJI
pEKOMEHAIfHM 3aKOHOAAaBYMM akToM. Y 1997 p. Ha BUKOHaHHS
3apnanHs Komicii BepxoBHoi Paan Ykpainu 3 nutanbs npaBonopsiiKy
i 3aKOHHOCTI OyJ10 TMiAroTOBNIEHO KiNbKa mpoekTiB KK Ykpainu?,

Tak, B mpoekti KK VYkpaimm Ne 1029 Bim 12.05.1998 p.,
nigroroeieHoro KomiteToM 3 mutaHb OOpPOTHOM 3 OpraHi30BaHOIO
3JIOYMHHICTIO Ta KOpYILi€lo, HOpM, sKi O mnependavanu
KPUMiHAIBbHO-TIPaBOBY OXOPOHY 3aXHUCHUKA YM TPEICTaBHUKA OCOOH,
He 0ys10. AJie B mpolieci #oro JoonpaIoBaHHs 0yjI0 3alpOIIOHOBAHO
poznin XVIII OY KK «3mounHN TpoTH MpaBOCYAIs» TOTOBHUTH
pAOOM BiAMOBigHWX crateil, a came: cT.410 «BTpy4aHHs B
TSUTBHICTH TIPEJICTABHUKA YW 3aXMCHHKA ocoOm», cT. 411 «O6paza
3aXHUCHUKA 4YH TIpeJICTaBHUKA ocobm», cT.412 «llorpo3za a6o
HAaCWJIBCTBO WIOJO0 3aXWCHUKAa YW TpEeACTaBHUKAa ocoOm», cT.413
«YMHUCHE 3HUILEHHS a00 NOLIKO/PKEHHS MaiHa 3axHCHUKA YU
MpecTaBHUKA 0co0m», cT. 414 «IlocsraHHs Ha KUTTSA 3aXUCHUKA YK
MpeCTaBHUKA OCOOM Y 3B’SI3Ky 3 MISUTBHICTIO, IIOB’SI3aHOKO 3
HaJIAHHAM [IPABOBOT JOMOMOTI’.

Ane ocHoBoto mnsi unHHoro KK craB immmii mpoext KK
VYkpainu, miaroroeneHuii podouoro rpymnoro Kabinery MinicTpiB
Vikpainn Ne 1029 Big 12.05.1998 p.*. BianosigHo 10 MOJIOXKEHH
BkazaHoro mnpoekry KK, xpumiHampHO KapaHMMH, 3TigHO 3
03HAYCHOI0 HAMH NMPOOJIEMATHUKOIO0, BU3HABAINCS YMHUCHE 3HUILECHHS
ab6o momxomxenHs MaiHa (cT. 181 mpoekty KK), Heobepexne
3HHIIEHHS a00 monrkomkeHas MaiiHa (cT. 182 nmpoekty KK), ymucue
3HUIIEHHS a00 MOIIKO/HKEHHS MaliHa MpaliBHUKA IPABOOXOPOHHOTO
oprany (cr.304 mpoexktry KK) Ta ymucHe 3HUImIEHHS a0o

"Mopnenbunit  Kpuminaneamit  xomekc 1996  p.  URL:
https://www.icrc.org/ru/doc/resources/documents/misc/ihl-nat-3.htm

2 Kpuminaneuuii  komekc Ykpaimm :  mpoekt Ne 1029  Bin
12.05.1998 p. : migrorosnenuii pobouoro rpymoto Kabinery MiHicTpis
VYxpainu. KuiB : Ykpainceka npaBanya GpyHnanis, 1994. 152 c.

3Bnaciok B.B. KpuMiHanbHO-TIpaBoBe 3a0€3IEUCHHS OXOPOHH
JISTIBHOCTI  3aXMCHUKAa 4YM TIPEJICTaBHHKA OCOOM 3 HaJaHHS IpaBOBOI
JIOTIOMOTH : JTUC. ... KaH.. fopua. Hayk : 12.00.08. Kuis, 2020. C. 57.

4 Kpuminanenuil konekc YKpaiHum : TpOekT. Imemem 3axomy.
16 TpaBHs 1997. Ne 20 (4946). 16 c.
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MOINKO/PKEHHST MaiHa cyi abo 3acimatens (cT. 332 mpoekty KK).
Sx Oaummo, 3abe3meueHHs KPUMiHAIBHO-TIPABOBOI  OXOPOHHU
3aXMCHUKA YW TPEACTaBHUKA OCOOM TIOJOKEHHSIMH BKa3aHOTO
npoekty KK He 3aiiicHIOBaIOCS 1 HE TUIaHYBaIOCS.

3 mpwuitasatTsiM ynaHOro KK 2001 p. cuTyamis mono 3axucty
3aXMCHUKA YM TPEICTaBHUKA OCOOM KapAuHaJIbHO 3MiHHJIAC:
nonoxennsmMu KK mepeabadaeTbest psii HOPM, 3aBIAHHSAM SIKHX €
KPUMIHAIBHO-TIPaBOBA OXOpPOHA J>KUTTS, 3[0POB’Sl Ta BIACHOCTI
3axHCHUKA 4u mpeactaBauka ocodu. Le: cr. 397 KK «Brpydanns B
JUSUIBHICTh  3aXMCHHMKA 4YHM TpPEJACTaBHHKA o0coOm», cT. 398 K
«[lorpoza abo0 HACWIBLCTBO IIOJO 3aXHWCHHKA YW MpPEICTaBHUKA
ocobm», cT.399 «YmucHe 3HMIIEHHS a00 ITOIIKOMKEHHS MaiiHa
3aXUCHUKA 4X TpencTtaBHUKA ocobm», cT. 400 KK «llocsrannas Ha
KUTTS 3aXUCHHUKA YW MPECTaBHUKA OCOOM Y 3B’S3KY 3 MISIIBHICTIO,
NOB’SI3aHOK0 3 HaJaHHAM MpaBoBoi jgomomorw»'. Bkasami naii
3aKOHO/ABIISI CBIMYATh PO TOTIUONEHE PEryIioBaHHS BiTHOCUH
IOAO 3axHUCTy JKHUTTS, 3IO0POB’Sl Ta BJIACHOCTI 3axXHCHUKA YU
MpencTaBHUKAa 0cobW, M0 OOYMOBIIOETHCS  MOTPEOOI0 B
YAOCKOHAIIEHHI KPUMiHAJIHHO-TIPABOBOI TONITUKHA MIOJI0 OXOPOHH
3aXMCHHUKA YU NIPEJCTaBHUKA OCOOH.

Pazom 3 THM, Takuii KPOK 3aKOHOJABLS YaCOM PO3TJIIIAE€THCS
SIK HEOTHO3HAYHUH HAIIPSIM PO3BUTKY ﬂn®epeHunauu.KpnmuHanLH01
BIZMIOBIAANBHOCTI 33 3HHUILICHHS UM MOLIKOKCHHS Yy)KOro MaiHa:
MOBa #lie mpo AonoBHeHHA nosiokeHb KK HHM3KOI0 «crenianbHux»
HOpM, SKi BCTaHOBIIOIOTH BIJINOBIJANBHICT, 32 3HUIICHHS YH
MTOIIKO/PKEHHST OKPEMUX BHIIB MaifHa, 00’ €KTIB IIpaBa BIACHOCTI 4
MaifHa, 110 HaJEXUTh I[EBHOMY Koy noreprinmux. KK YKpa’iHI/I
2001 p. MlCTI/ITI: 3HAYHO OUTBITY KiIBKICTh TAKUX HOPM MIOPIBHSHO i3
KK 1960 p.%. 3Bakaroun Ha BUKJIAJEHE, HAYKA KPUMIHAIIBHOTO MpaBa
Ta TpakTHKa HOTO 3aCTOCYBaHHS OTpHMaia HU3KY NPOOIEMHHX
MUTaHb, SIKI CTOCYIOTbCS  PO3MEKYBAHHS  TaKMX  CKJIQJIB
KPUMIHAIBHUX MPaBONOPYIIEHb, TMpaBWi I1X KBamidikamii Ta

! Kpuminanbhuii  konexc VYkpainm Big 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

2 Bopucnagebkuit P.A. Jlndepenmiais KpUMiHAILHOT BiNOBIIAIBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KCHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYxpainu. Hayxosuii egichux Jlbgigcbkoeo Oepoicagnozo yHisepcumemy
enympiwnix cnpas. Cepis ropunuana. 2018. Ne 1. C. 233-240.
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OJHOTHUITHOCTI 3aCTOCYBaHHS, €IHOCTI CYJOBOi MPAKTHKH, & TaKOX
CTpaBeAIMBOCTI MPU3HAYEHOT'O TTOKAPaHHS.

BigmoBinHo g0  monoxkens  Konmemmii  pedopmyBaHHS
KPUMIHAJIBPHOTO 3aKOHOJABCTBA YkpaiHu Ta Ykady llpesunenra
Yxpaiau Ne 584/2019 Bin 07.09.2019 p. «[lutranns Kowmicii 3 muranb
mpaBoBoi pedopmm», B  VYKpaiHi CIIOCTEpIra€ThCs — aKTHBI3aIlis
MiIrOTOBKM MIOAO 3MiH [0 3aKOHOAABCTBA TIPO  KPUMIiHAIBHY
BIATIOBINANBHICT, HUISIXOM  po3pobmeHHst HoBoro KK VYkpainm.
Ipoananizysasum npoext Hosoro KK', Mu BusBum B iioro OcoGmnusiit
YacTUHI B KHH31 BOChMill «KpuMmiHambHI TpaBOMOPYIIEHHS MPOTH
npasocyus» Pozminy 8.2, «KpumiHanbHI MpaBOMOPYIICHHS IPOTH
CIpUSHHS TpaBoOCYyImio» cTarTio 8.2.3. «He3akoHHUil BIUTUB Ha
MPOKypopa, CIII40ro, IeTeKTHBA, Jli3HaBaya, 3aXUCHUKA, IPEACTABHUKA
0co0H, CYJI0BOTO €KCTIepTa». i JMCTO3HIIs TOBOPUTE, IO 0c00a, fKa
3[iHCHMIIA HE3aKOHHMI BIUIMB Ha NPOKYPOpa, CIiAYOro, ACTEKTHBA,
Ni3HaBaya, CIIBPOOITHMKA OIEPAaTHBHOTO IIiAPO3MLTY, 3aXHCHHUKA,
MIPEICTaBHUKA OCOOM, CYIOBOTO eKcIiepTa (Uu iX ONM3BKUX JFONEeH) y
3B’S3Ky 3 BUKOHAaHHAM HHUMHU CIYy>KOOBUX IIOBHOBRXEHb UM
npodeciitHux 0060B’SI3KIB, — BUNHIIIA 3IOYNH | CTYTICHS.

BigmoBigao m0 9.4 cr.2.5.9. «CTyneHi TSKKOCTI 3IOYHHY»
Kauru npyroi «llpo kpuminanbae TPABOTIOPYIICHHD Pozminy 2.5.
«xona Ta ii BumK. TSOKKICTH KPUMIHAIBHOTO MPABOMOPYIICHHY,
BHJ[AM CHPHYMHEHOI WIKOAM BIANOBINAIOTH Taki 0a30Bi CTymeHi
TSDKKOCTI YMHCHUX 3JI0YHHIB!

1) icrorHa mkoga — 1 cTymiHb TsDKKOCT. ToOTO, MU MOXKEMO
3po0MTH BHCHOBOK, IO BKasaHe y CT. 8.2.3. CIPUYMHSE ICTOTHY
LIKOJLY. Bunamu icroTHOT HIKOI[I/I €, 3rigHo cT. 2.5.3. mpoekty KK, €:
a) iCTOTHa MIKOJA 3/10pOB 10 (m. 1 4. 1 ct. 1.4.3 mpoekry Konekcy —
e IIKOZa 3/10pOB 10, SIKIM HE BJIACTHMBI O3HAKHM TSDKKOI IIKOIW
3[I0POB’10, ajie sIKa MOJISIrae y: a) po3iai 37J0pOB’sl TPUBAJICTIO Bif
onHOro 110 21 mHst a00 0) CTiliKiit BTpaTi 3arajabHOI Ipale31aTHOCTI Y
po3mipi g0 10 BifcoTkiB); 0) icToTHa MaiHOBa mikoxa (m. 2 4. 1
cT. 1.4.4 mpoexty Koznekcy — maliHoBa 1mikoa, sika Oiubine HiX y 50,
asie He Oinpmie HiX y 500 pa3iB mepeBHIye po3Mip po3paxyHKOBOT
onuuuIl. BiamoriaHo mo monokeHb crarti 1.3.2, po3paxyHKOBa
OJIMHHIIS, SIKa BCTAHOBIFOETHCS ISl BU3HAYCHHS PO3MIPIB MPEAMETY

! Kontponsuuii Tekcr npoekty Hooro KK  Vkpaimm. URL:
https://newcriminalcode.org.ua/upload/media
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a0o 3aco0y BUMHEHHS KPHUMIiHAIBHOTO MPABOMOPYILICHHS, a TAKOX
CIPUYMHEHHS HUM MAaiHOBOI IIKOAM 1 po3mipy wmTpady Ta
rpomoBoro crsirHeHHs, AopiBHioe 200 rpuBHAM. Tomy BUIIMBae
BHCHOBOK, III0 iCTOTHAa MailHOBa IIKOAA Yy JaHOMY BHUIAIKy — 1€
cyma 30uTtkiB Big 10000 rpa go 100000 rpn);

2) CTBOpPEHHS peaJlbHOI HEOE3NeKH CIPHYWHEHHS 3HAYHOI,
TSDKKOI 4YM  OCOOJHMBO TSOKKOI IIKOJAM, SKIIO Taka HeOe3IeKa
nependadena crarrero OcobnmBoi wacTuHHM TpoekTy Kopekcy sk
O3HaKa CKJIaJy BiIMOBIIHOTO 3JI0YHHY;

3) iHma mKkoja, KO0 BOHA HE BU3HaueHa y NpoekTi Kogekci
SIK 3HaYHa, TSHKKA, OCOOJIHMBO TSHKKA UM BUHATKOBO TSDKKA MIKOA.

[lomo mokapaHHS 3a TPOTIOHOBAHE iSHHS CIiJ 3a3HAYATH
HacTynmHe. BimmoBimHo 10 monoxenb crarri 3.2.5 «Caskmii 3a
3JI0YMHNY, 32 3JI0YMH | CTYIEHs] BCTAaHOBIIOETHCS MITpad y po3Mipi
Big 100 mo 500 po3paxyHKOBHX OAWHUIL 200 YB’SI3HEHHS Ha CTPOK
Bil 3 MicAliB a0 2 pokiB. MokHa TNOpaxyBaTH, IO JisSTHHS,
nependaueHe cT. 8.2.3. «He3akoHHWE BIUIMB Ha MPOKYypopa,
CJIITYOTO, JIETEKTUBA, Ji3HABaya, 3aXMCHHKA, NPEJCTABHUKA OCOOH,
CYJOBOTO €KCIIepTay, MOXKE TATHYTH HAKIaJeHHsS mTpady y po3Mmipi
Big 20000 no 100000 rpH.

Otxe, y c1. 397400 KK, Tak camo sk i B cT. 8.2.3 npoekty
KK, mepembauaroTbcsi HOpMH, SIKi CHpsSAMOBaHI Ha 3a0e3ledeHHS
MIPaBOBOi OXOPOHH aBOKATCHKOI AiSTIBHOCTI JIMIIE Y BUMAJKAX, KOJIH
a/IBOKaT HAJa€ MPaBOBY JONOMOTY, MAalOUYH CTaTyC 3aXHCHUKa a0o
MpeICTaBHUKA OCOOH.

MixHapoIHO-IIPaBOBi aKTH, SIKUMHU BU3HAYAIOTHCS
MDKHApOJHI CTaHAAPTH TapaHTyBaHHS NpodeciiiHOi agBOKaTCHKOI
JUSUIBHOCTI, HAroJIOIIyIOTh Ha HEOOXITHOCTI 3a0e3leyeHHS B
HaI[lOHAIFHUX 3aKOHOJABCTBAaX TapaHTiil mpodeciiiHol AisiIbHOCTI
a/IBOKaTa, M0 CTOCYIOThCS YCiX HampsiMiB HOTO JisUIBHOCTI, a He
JIUIIIE CYIOYMHCTBA.

Tak, y MDKHapOAHO-TIPABOBUX aKTax rnepeadaydaroThesi HACTYIHI
TIOJIOKEHHS, 1110 CTOCYIOTHCSI TapaHTil MisUTbHOCTI aIBOKaTa:

— 3a0e3MevyeHHs] MOXJMBOCTI JUIl aJBOKATiB BHUKOHYBAaTH
npodeciiiHi 000B’s13kK 0€3 3aNIKyBaHHs, IEPELIKO]] Ta HEAOPEYHOTO
BTpydaHHs (n. 2 OCHOBHHMX TIIOJIOKEHb NP0 POJIb aJBOKATiB,
npuiinsatux VIII Konrpecom OOH i3 3amoOiranHs 37104MHaM Ta
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MOBOJDKEHHIO 3 mpaBonopyaukamu (1990)'; n. a) Xaprii ocHOBHUX
NPHMHLUIIB €BPONEHCHKOI aBOKATChKOI mpodecii (2006)%;

— 3a0e3neueHHs MeperyMOB Ui aOCOJIOTHOI He3aleKHOCTI
a/IBOKaTa MpY BUKOHAHHI Horo mpodeciiHuxX 3aBAaHb i BiCYTHOCTI
OyJb-SIKOTO BIUTUBY Ha HBOTO, IOB’S3aHOTO 3 HOrO0 OCOOHUCTOIO
3alikaBJeHiCTIO a00 3 TUCKOM 330BHi (1. 2.1.1 Konekcy moBemiHku
€BpPOTCHCHKUX aJBOKATIB, NMPUHHATOrO Ha MieHapHild cecil Paan
aJIBOKaTCHKHX acollialliii a mpaBoBux ToBapucte €Bponu (1988);

— 3a0e3MeveHHs] KPUMiHAIbHOTO W IUBIIBHOIO IMYHITETY Bif
nepecyilyBaHHs 32 3as1BH, sIKi CTOCYIOTHCSI CIIPaBH, MPH CYMIIIHHOMY
BHUKOHAHHIO aJIBOKaTOM CBOT'O 000B 513Ky, BAKOHAHHI CBOiX 000B’SI3KIB
y Cyadi, TpuOyHa i, iHIIOMY IOPUAWYHOMY ab0 aaMiHICTPaTHBHOMY
oprasi (1. 20 OCHOBHEX TIOJIO’KEHB TPO POJIb aIBOKATIB, PUIHHATHX
VII Konrpecom OOH i3 3amobiranHs 3M04MHAM Ta ITOBOHKEHHIO 3
npaBonopymHUKama (1990); 3a0e3neueHHsT BUKIFOYEHHS MOXKIIFBOCTI
Ui afBokata OyTW TWiATaHUM TOKapaHHIO a0o 3arpo3d Horo
3aCTOCYBaHHSIM, MOXJIMBOCTI OOBHHYBaueHHSA, CaHKIH 3a ’ii,
BUMHIOBaHI TPH BUKOHAHHI HUM CBOiX mpodeciiiHnX 000B’s3KiB
BINOBITHO [0 CTaHAApTiB, eTmyHuX HopM (. 16 OcHOBHHX
TIOJIOXEHb PO poutb aaBokaTtis, mpuiHATHX VIII Korrpecom OOH mo
3aM00iraHHIO 3JI0YMHAM Ta IOBOPKEHHIO 3 IPABOINOPYIIHUKAMH
(1990), 1. a) XapTii OCHOBHUX MPHUHIIMIIIB €BPOTIEHCHKOT aJBOKATCHKOL
mpodecii (2006);

— 000B’ 130K OpraHiB BIaJH BXXHUTH 3aX0/iB 11010 €KBaTHOT'O
3aXUCTY a/IBOKATIB Y BUMAJIKaX, KOJU Oe3reKa aBOKaTiB y 3B 3Ky i3
BUKOHAHHSAM HHMH TpodeciiHuX 000B’sI3KiB € if 3arpo3oro (m. 17
OCHOBHMX  NOJOXEHb NP0  POJIb  AJBOKATIB, MPUHUHATHX
VIII Konrpecom OOH mo 3amo6iraHHro 37109YMHAM Ta TIOBO/KEHHIO 3
npasonopyinaukamu (1990)°.

' OcHOBHI MONOXEHHS PO poib anBokaTis: lonoxenns OOH Big
01.08.1990 p. URL: https://zakon.rada.gov.ua/laws/show/995 835#Text

2 The Charter of Core Principles of the European Legal Profession
and Code of Conduct for European Lawers of 24.11.2006. Brussels : CCBE,
2019. 28p. URL: https://www.ccbe.eu/fileadmin/specialitydistribution
/public/documents/’DEONTOLOGY/ DEON_CoC/EN_DEON_CoC.pdf

3 Tpumyk B.K., IMamox JL.M. TpoGiemHi NUTaHHS KPUMiHAIBHOT
BiINOBIJAJIFHOCTI 32 IPaBOIIOPYIICHHS MPOTH MpaBocyA s 3a mpoekToM KK
VYxpainu. Bichux Hayionanenoi axademii npasoeux nayk Ykpainu. 2024.
Tom 31. Ne 3. C. 157.

~26 ~



T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

Came TOMY, CHHpAarOUYUCh Ha TOJIOKEHHS  BKa3aHHUX
MiXKHapOJAHO-TIPAaBOBUX AaKTiB, CNiJ KOHCTaTyBaTH, WO [iSUIbHICTH
aJIBOKATiB Mae 3a0e3leuyyBaTuCsl CICI[aIbHUMU TapaHTisIMH, IO
MOBHHHI CTOCYBaTHCh SIK HEBTpYYaHHS y mpodeciiiHy AisiabHICT Yy
pi3HUX acmekTax (ZOTpUMaHHS MPUHLMIY KOH(IIEHIIHHOCTI cripas
KIII€HTA, HE3aJISKHICTh, CBO0O/Ia aJBOKATA IIIOJI0 BEJCHHS CIIPaBH),
Tak 1 3a0e3medyeHHs HOro ocoOucToi Oe3meku y 3B’SBKy 3i
3aificHIoBaHo misutbHicTIO. Ha mymky B.K. I'pumyxka, JI.M. [amox,
OOMEXEHHS  KpPHMIHAJIBHO-MPAaBOBOI ~ OXOpPOHU  mpodeciiHoi
a/IBOKaTCHKOI AisJIbHOCTI JIMIIE TUMH BUIAJKAMH, KOJIM aJBOKAT Mae
CTaTyc 3axHCHUKA, NPEACTaBHHKAa O0coOW, SIK Ie TependayeHo,
BUXOIAYM 13 TmonokeHb crared 397-400 KK, we Bigmosimae
MTOJIO’KEHHSM MIKHAPOTHO-TIPABOBUX aKTiB, HE 3a0e3Meduye 3aXUCTy
npodeciiiHoi IisIbHOCTI agBoKaTa'.

ToMy AOIIIBHO MATPUMATH TIO3UIIIO MTPO BHECEHHS JI0 ITPOEKTY
KK HOpM, sKi 6 CIpsIMOBYBaITHCS Ha OXOPOHY JisITBHOCTI 3aXUCHUKA 91
MIPECTaBHIUKA OCOOM y 3B’SI3KYy i3 BHKOHAHHSM HUMH BiIIOBITHHX
(GYHKIIA y CYJOYMHCTBI Ta IiJ 4Yac BUKOHAHHS CY/JOBUX DillIEHb .
Oxkpim 1poro, B.K. I'pumyk Ta JLM. [lamox npornoHyoTs y po3aim V
O4Y KK «KpumiHambHi TPaBONOPYIICHHs NPOTH BI/I60p‘II/IX TPYAOBUX
Ta IHWKX OCOOMCTHX NpaB i CBOOOJ JIOZMHHM i IPOMASHHHAY
nepe10aunTH OKpPEMy CTAaTTIO, sika O Tependadaa BiOBIIaIbHICTh 3
YMHUCHE  TIEPEHIKO/DKaHHS  3/IiIMICHEHHIO  a/IBOKaTOM  3aKOHHOI
npO(beciﬁHo'l' TUSUTBHOCTI, TTOPYIICHHS BHU3HAYEHUX 3aKOHOM rapaHTiﬁ
iXHBOI HisUTBHOCTI Ta mpodeciifHOl TaeMHMII 3a BIiZCYTHOCTI O3HAK
CKJIaAiB  KPUMIHAJIPHUX  IPaBONOPYIIEHb, IO  CTAHOBIIATH
npOTanaBHHﬁanHn;Ha3aXHCHHKaIH1npeHCTaBHHKaoco6n3

SIK BUCHOBOK CIIi/I 3a3HAYUTH, 1110 KOXKHOMY IEPIOy PO3BHUTKY
KPUMIHAQJIBHOTO  3aKOHOJABCTBA  NPHUTAMaHHI  CBOI  KpHTepil
nudepeHItiaii KpUMiHAIBHOT BiJIIMOBIIAIBHOCTI 32 3HUIICHHS YU
MOIIKO/DKEHHSI Yy)KOr0 MaifHa, sKi O0OYMOBIIOBAINCS piBHEM
PO3BUTKY CYCHIUJIbHUX BIJHOCHH 1 TOrOYacHOK KPHMIiHAILHO-
MPaBOBOIO TIOJTITHKOO.

! Tpumyk B.K., IMamox JL.M. [poGiemMHi NUTaHHS KPUMiHAILHOT
BiJINOBiJAJIFHOCTI 3a MPaBOIIOPYIICHHS MPOTH MpaBocyA s 3a mpoekToM KK
VYxpainu. Bichux Hayionanenoi axademii npasoeux nayk Ykpainu. 2024.
Tom 31. Ne 3. C. 157.

2 Tam camo.

3 Tam camo. C. 158.
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Takum YHMHOM, CJI 3aCBIMYUTH MOCTYHNAILHUH XapakTep
PO3BUTKY KPUMIHAJIILHOTO 3aKOHOJIABCTBA TMPO TIOCATAHHA Ha
3aXUCHHUKA YM TPEACTABHUKA OCOOM Ta KOHCTAaTyBaTH IMOBHOI[IHHE
3aKOHOJIaBUE  3aKpIIUICHHS  KPUMIHAJIBHO-TIPABOBOI  OXOPOHU
aJIBOKaTa Ta 3aXMCHUKA OCOOU JIUIIIE HA MEXKI APYroro TUCSUONITTS.

1.2. 3apyOixnuii KocBix KpuMiHadbHOI BiAmoBigaJbHOCTI
3a YMHCHE 3HUIIEHHS 200 MONIKOM:KEHHS MaiiHa 3aXHCHUKA YH
npeacTaBHUKA 0CO0H

Ha cywyacHOoMy erami pPO3BHTKY IOPUAWYHOI HAayKH >KOIHE
JOCTI/DKEHHS HE O0OXOmUThCcsl 03 KOMIIApaTHUBICTUKH, aDKe
BHBUEHHS 3apyOiXHOTO TpaBa BiAKpHBaEe Iiepell FOPUCTOM HOBI
TOPH30HTH, A€ MOXKIJIMBICTh Kpallle 3pO3yMiTH TPaBO CBOEI KpaiHH,
OCKUTBKM  crienudiddi pHCH [BOTO TMpaBa OCOONHMBO  YiTKO
BUSBJIAIOTHCS Y TOPIBHSHHI 3 IHIIMMHM TIPABOBMMH CHCTEMamu'.
Tomy Ha chOrOmHI BKpail BaXKIMBO 3al03MYyBaTH MMO3UTHBHHUN
JOCBi 3apyOiKHHX JepXaB IOA0 3a0e3lmedeHHs KpUMiHAIBHO-
MPaBOBOi OXOPOHW 3aXHMCHHKA YW MpeJCTaBHUKA OCOOH. AJie He
3aBXKIU OJJHAKOBHIA 3MiCT HOPMH Y 3aKOHOJIABCTBI 3apyOiKHHUX KpaiH
MOJKE JIaTH HaJleKH] i Oa)kaHi pe3yNbTaTH: «KOMIIOBAHHS OYAb-SIKHX
MIPOIIECiB, 3aI03MYEHHX 13 MIDKHAPOJAHOTO JIOCBiMYy, HIKOJX HE JIacTh
O0a)kaHOTO  pe3yJbTaTy, SKIIO HE 3acTOCOBYBaTH JO HHUX
KOMIUIEKCHOTO MiJXOy 3 YpaxyBaHHSM COLIaIbHO-KYJIbTYpHHX Ta
iHIMX 4uHHEKIB»?. JIiiCHO, [OBiNbHE IPArHEHHS 3MiHUTH
BITYHM3HSIHE 3aKOHOJIABCTBO, YIIOPSKYBABIIH HOTO y BiJIOBIHOCTI 3
€BPONECHCHKIUMHU  CTAaHJAPTaAMH, YacoM TPH3BOMUTH 10 KpH3H
CHCTEMH TIPaBa, siKa 3HAYHO 3HUKYE SIKICTh 3aKOHOJIABUOTO IIPOIIECy,
10 BIUIMBAE HA AKICTh NPAKTUYHOTO 3aCTOCYBAHHS MIPABOBUX HOPM®.

! Anexceera H.IO. KpuminaibHa BiOBiANBHICTE 3@ 3/I0YMHH MPOTH
NPaBOCY/Msl, IO BYMHSIOTHCS CBIJIKAMH, €KCIIepTaMH, IepekianadaMu ado
10710 HUX : JIHC. ... KaH/. ropu. Hayk : 12.00.08. Kuis, 2017. C. 47.

2 3apy6a I1.I. KpuminanbHa BiANOBiJalbHICTh 3a 37104MHH Y cdepi
npuBatu3auii : Mmonorpacgis. Kuis: Arika, 2007. C. 26.

3 Jluxosa C.51. TnoGamizaris Ta KpUMiHAIBHE 3aKOHOJABCTBO YKpaiHu
(TO3UTHBHI pe3y/ibTaTH Ta HEraTHBHI Hacuiaku). Teopemuuni ocHO8U
3abe3nevents AKOCmi KPUMIHATbHO20 3AKOHOOA8CTEA MA NPABO3ACINOCOEHOT
Oisnbnocmi 'y cghepi b6opomvbu 3i 3104unnicmio 6 Ykpaini: Marepianu
HaykoBoi koHpepentii. Xapkis: [Ipaso, 2009. C. 239-242.
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3apyOiKHUI [OCBi KpUMIHAJIBHOI BiANOBIAAIBHOCTI 3a
YMHCHE 3HUIIEHHA a00 TMOIIKOMKCHHS MaiiHa 3axHCHUKA YH
MpecTaBHUKA 0COOM HagacTh 3MOTY BH3HAYUTH CTaH 1 HaNpsMH
BJOCKOHAJICHHSl BITYM3HSHOTO 3aKOHOJABCTBa, sKe 3abesmeuye
KPUMiHAIBHO-TIPABOBY OXOPOHY MOAIOHHUX BiJHOCHH.

Hnst Toro, mo0 cTaTH MOBHONPaBHUM YJICHOM CBITOBOTO Ta
€BPOTEHCHKOTO TOBAapHUCTBA, YKpaiHa KEPYeThCS YMHHUMHU aKTaMu
MIXKHApOJHOTO TpaBa, MPUEAHAHHS Ta paTU(iKalis SKUX BHKIUKAE
HEOOXITHICT, BHECEHHS ICTOTHMX 3MIH 0 YHHHOI'O HAlllOHAJIHHOT'O
3akoHOAaBcTBa. [IpUHIMINM 1 cTaHOApTH B rayy3i MpaB JIOJWHH, 10
OPUAHATI  MDKHApOJAHUM  CIIBTOBApPHUCTBOM, TapaHTyIOTh  Ta
BCTAaHOBIIIOIOTh ~ BEPXOBCHCTBO  3arajibHONIOJICHKUX  I[IHHOCTEH,
CTPABJIsIOYH 3HAYHHIT BIUMB SIK HA HAIlIOHAILHE 3aKOHOaBCTBO, TAK
1 Ha OKpeMmi HOro IHCTHTYTH. I'apaHTyBaHHsS IPABOBOTO PEKHMY
3a0e3MeueHHs NpaB Ta CBOOOX JIOJMHM 1 NPArHEHHs 3BECTH BCI
BIIMIHHOCTI IPaBOBOTO PErYJIIOBAHHSA MIX PI3HUMH KpaiHamu 10
MiHIMyMy, VCYBalOUM TaKMUM YHWHOM Oap’epu i PpO3BUTKY
B3a€MO/Ii1, € OJJHUM 13 IIPIOPUTETHHUX HATIPSIMKIB PO3BHTKY J€PKaBHU .

HeoOximHicTe OHOBIIEHHS 3aKOHOAABUOTO PETyIIOBaHHS
CYCIIJTbHUX BiTHOCHH, IPUBEICHHS HAI[IOHAJTHHOTO 3aKOHOJIAaBCTBA Y
BIJIMTOBITHICTH IO €BPOMEHCHKUX CTAHIAPTIB, MOMIYK MOXITHBOCTEH
YHUKHCHHS TOMHJIOK THX JepXKaB, sAKi YCHIIIHO MPOMIIIH
BIANOBIAHUN TEpioA PO3BUTKY, €BpOIHTErpamis — BCE L€ €
He3arepeyHuM  (PakToM HEOOXiTHOCTI MaKCHMAallbHOI aKTHBi3amii
po0OTH B rajys3i MOPiBHAILHOIO PABO3HABCTBA,

3rimHo 3 monokeHHsMU 4. 1 cT. 9 Koncturymii Ykpainwm,
YIHHI MIXKHAPOIHI JIOTOBOPH, 3rojia Ha 00O0B’SI3KOBICTh AKX HaJlaHA
BepxoBHoro Pamoro  YkpaiHu, € YacTHHOK HAIliOHAJIHLHOTO
3aKOHOJIABCTBA YKpaiHW®. AJle JOCHTh YacTO BHABJIAETHCS, IO

! Cmix B.B. KpuMiHanbHa BiAmoOBiJanbHICTE 3a MOpPYIIEHHS NpaBa
0coOu Ha IPaBOBY JOIIOMOTY : JHC. ... KaHX. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 39.

2 Anexceesa H.IO. TlopiBHs/bHA XapakTEPUCTUKA KPUMiHAILHOT
BIJMOBIAJILHOCTI 332 3JI0OYMHU TIPOTH TIPAaBOCYAJs, WIO BYHUHSIOTHCS
CBiJIKaMH, €KCTiepTaMH, TepekiagadaMy ado I0J0 HUX, 3a BITYM3HSHUM i
3apyODKHUM 3aKOHOJIABCTBOM. [lopisHsanvho-npagogi oocniodcenns. 2014.
Ne2.C. 192.

3 Koncruryuis VYkpainn BiJ 28.06.1996 p. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text
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MOJIOKEHHSI TPAaBOBOTO  XapakTepy, SKi MICTATbCI B TaKuX
MDKHApOAHUX AOTOBOPax, (HOpMyIIOIOThCA abo sk 3000B’s3aHHS
KpaiH-y4acHHUIb, 200 MarOTh BUTIII GyHAAMEHTAIbHUX TPUHIHIIB 1
XapaKTEPU3YIOThCS HAI3BMYAMHO BUCOKMM PIiBHEM y3arajibHeHHs .
3a Takux 00CTaBHH MpsIME 3aCTOCYBaHHS HOPM MI>KHapOJHOTO TpaBa
B YKkpaiHi (Sk i y Oyap-sikii iHINH KpaiHi) HeMoxiuBe Oe3 ix
IMIUIGMEHTAIll /0 HaliOHAILHOTO 3aKOHOAABCTBA. PaTudikartis
Mi>KHapOJAHUX JOTOBOPIB Ta BU3HAHHSA MIKHApOJIHO-IPAaBOBUX HOPM
6e3nocepe,uHiM perynsaropom BiJTHOCHUH OXOILTIOEThCS
BHYTPILIHBOICPIKABHOIO IOPHCIMKIIIEIO Ta 3yMOBIIIOE AKTYaNbHICTh 1
MPaKTUYHY IIHHICTh MEXaHi3My Y3rO/PKEHHS peanizalii mpaB Ta
cBoOOJ moanHy, 3adikcoBanux sk y Koncrutynii Ykpainu, Tak i y
BITYM3HAHUX 3aKOHAX Ta IHIIMX MDKHAPOJHO-TIPABOBHMX aKTaxX>.

3Ba)kar0uM HA aKTHBI3aIlil0 PO3BUTKY HOPMATHBHO-TIPABOBOTO
3a0e3reyeHHs TIpaB 3aXWMCHUKA YW MPEICTaBHUKAa OCOOM Ha
MDKHapOJHOMY PiBHI, Ui TMOTIHOJIEHOTO JOCHIPKEHHS MUTaHb
KPUMIiHAJIBHO-TIPABOBOI  OXOPOHHM 3aXWCHHKA YH IPEACTaBHUKA
0co0rM HEOOXITHUM € PO3KPUTTS OCHOBHUX MiKHAPOIAHO-TIPABOBUX
CTaHIIAPTIB Ta OCIIHKEHHs MpoOIeMH BCTAHOBJICHHS! KPUMIHAIIEHO-
MPaBOBHUX TapaHTIi MpaB 3aXWCHUKA Ta MPEICTaBHHKA OCOOM BiX
HE3aKOHHOTO BIUTMBY. be3yMOBHO, IO BHKOHAHHS 3aXMCHUKOM YU
MpeICcTaBHUKOM ocobu  mpodeciiHMX  000B’s3KIB  MOTpeOye
HEBIIMHHOTO 3aXHCTY BiJ OyIb-SKOIO HE3aKOHHOI'O BTPYYaHHS B
HWOTO MisUTBHICTh, K€ MOXKE MaTh HahpisHOMaHITHim Qopmu: Bix
MEPeIIkol y CIUIKYBaHHI 3 KIEHTOM JIO TMOTpo3 Ta (i3HYHOTO
HACWJIBCTBA IIOJI0 3aXMCHUKA YH MPEJCTaBHUKA 0COOM Yy 3B sI3KY 3 iX
npoQeCiiHO TisIbHICTIO®.

U Jlro6uenko T.C. YMucHe 3HUINEHHSA ab0 MOMIKOMKEHHS MaiiHa
3aXMCHMKa YW TPeACTaBHHKA OCOOM: THTAaHHS perjaMeHramii B
MbkHapogHoMy TpaBi. FOpuouuna ocinb 2024 poky: 30. Te3 nomnoineit Ta
HayK. MTOBIJJOMJI. YYaCHUKIB MIXXHAp. HAYK.-TIPaKT. KOH(. MOJOIUX YUEHHX
Ta cryAeHTiB (XapkiB, 19 mcton. 2024 p.). Xapkis : Ham. ropun. yH-T iMeHi
SApocnaBa Myaporo, 2024. C. 103.

2 Cmix B.B. KpumiHanbHa BiNMOBiAILHICTL 3a MOPYINEHHS TIpaBa
0co0u Ha TPaBOBY JOMOMOTY : JTUC. ... KaH/1. 1opu. Hayk : 12.00.08. JIbBiB,
2011. C. 29.

3 Jloreunceknit  I.B.  KpuMinansHO-TIpaBoBa  XapaKTEPUCTHKA
MIOCSITAaHHSI Ha 3aXMCHUKA YW IIPEACTaBHUKA OCOOM : JIUC. ... KaHJ. IOpUI.
Hayk: 12.00.08. Oneca, 2021. C. 33.
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VY cr. 3 ynnHoro KK nporosonieno, mo Bin TPYHTYEThCA, KpimM
KOHCTI/ITyLIII YkpaiHu, TakoX Ha TPUHOUNAX 1 HOpMax
MiXKHAapOAHOTO TpaBa. Lle CBIAYUTH TpPO BIAKPUTICTH YKpaiHCBKOI
KPUMIHAIBHO-TIPAaBOBOI CUCTEMH Ui MOMKJIMBOTO CIPHUHHATTS
MIEBHUX 3pa3KiB, MOJIENICH, pillleHb MO0 pealtizailii KpUMiHAIBHO-
MPaBOBOi OXOPOHH, SIKi CTBOPEHI 32 MEKaMH Ii€1 CUCTEMH.

Tyt cnix 3BCPHYTH yBary Ha pi3HI miAxoam WOAO
TepMiHOJ'IOFi‘lHOFO 1HCprMeHTap1IO y  pO3yMiHHI npoLecy
BTPYYaHHSL: M1>1<Hapozun IHCTUTYLIi Ta MJOKTpPUHA PO3YMIIOTh
BTPYYaHHs. y MAisUIbHICTH 3aXHUCHUKA YU Tpe/ICTaBHHKA ocobu y
LIHPOKOMY CeHci, TO YKPAiHChKHUIT 3aKOHOZABELb Ha PIBHI IEKITBKOX
HOPM BHJIISIE: BTPYYaHHS B MisUTbHICTh 3aXMCHHUKA YH TIPEACTaBHUKA
ocoou (ct. 397 KK); morpo3a a6o HacHIBCTBO MO0 3aXMCHUKA YU
npencraBHuka ocodu (ct. 398 KK); mocsranHs Ha )KUTTS 3aXMCHHKA
Yl TIpeACTaBHUKA OCOOM Yy 3B’S3Ky 3 MiSUTBHICTIO, TIOB’S3aHOIO 3
HajaHHsAM TpaBoBoi gomomoru (cr. 400 KK)'. Beaxkaemo, mo 10
BH3HAYEHOTO PO3YyMIHHA BTPYYaHHS CIiJ BigHecTH 1 MisSTHHS,
3a3HaueHi y cT.399 KK «YMucHe 3HHINEHHS YH TIOIIKOJKEHHS
MaiHa 3aXMCHUKA Y1 NPE/ICTABHAKA 0COOM.

Sk BUIUIMBaE 3 aHAI3y MDKXHAPOAHO- npaB0B01 OXOPOHH TIPaB
3aXMCHUKA 4YM MpPEACTaBHUKA OCOOM, HAMMNOIIMPEHIow i
HA{aKTYa/IbHIIIOK0 € TPYIIa CIPaB, SIKi CTOCYIOTHCS MOPYIIEHD CT. 8
Kongenuii «IIpaBo Ha 1moBary 10 NPHBATHOTO i CIMEHHOrO HKUTTS
I0/I0 HEZIOTOPKAHHOCTI JKUTIIA, B TOMY 4MCIli — 1 odiciB anBokatis?.

CyuacHUMHU MDKHapOIHO-IIPAaBOBUMHU CTaHIapTaMu
KPUMIHAIBbHO-TIPABOBOI OXOPOHHM 3aXHCHUKAa a0 MpeICcTaBHUKA
0co0W € BiTHOCHO BapiaTWBHI MPaBOBI HOPMHU MiXKHAPOIHOTO IIpaBa,
SKi 3HaXOASATh BimMOOpakeHHS B JDKEpelax HalliOHAIBHOTO
KPUMIiHATBHOTO  MpaBa. IX  BapiaTHBHICTh  3aNEXHMTh Bl
a) KOHKPETHUX BHJIIB 3JIOYMHIB (BOMBCTBO, 3aBJaHHS TUICCHUX
YIIKOJI)KEeHb, Haa]], OIPO3H, 3HHUIICHHS Y MOIIKO/HKEHHS MaiiHa),
SIKi BiTOOPa)KEHO Y BIJMOBIAHOMY PO3ALII JDKEpesia HallilOHAJILHOTO
KPUMIHAIBHOTO TMpaBa; 0) HASBHOCTI YHM BIJICYTHOCTI OKpPEMHX
MPaBOBMX HOPM TIPO  KPUMIHAIBHY  BIJOBIIAJBbHICTH 32

! Jlorsunceknii  I'.B.  KpuMiHanbHO-TIpaBoBa — XapaKTEPHCTHKA
MOCATaHHS HAa 3aXMCHUKA YU MpPEICTaBHUKA OCOOW : JIUC. ... KaH. IOPHI.
Hayk: 12.00.08. Oneca, 2021. C. 33.

2 IganmoBa A.B. MiXHapOIHO-TIPABOBUI 3aXHCT MpPaB aJBOKATIB.
Aosokam. 2011. Nel12. C. 28.
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HACHJIbHMLIBKI IOCSATaHHS HA )KUTTSI, OE3MeKy, 310pOB’s Ta BIACHICTb
0ci0, sIKi HaJalTh MPAaBOBY IOMOMOTY; B) HASBHOCTI UM BiACYTHOCTI
KBaJTiiKyIOUMX O3HAK 3a3HAYEHUX MisHb LIOAO Ti€l YM 1HIIOI 0coOH
y 3B’S3KY 31 3AIHCHEHHS MMOBHOBa)KEHb, MOB’SA3aHMX 13 HAJaHHIM
MPaBOBOI JOTIOMOTH.

OCHOBHHMMH €JIeMEHTaMH 3a3HAaYeHUX CTAHIAPTIB €: BIJIMB Ha
iCHYBaHHS KPUMiHAJIBHO-TIPAaBOBOT 3a00poHH 1HCTUTYTY
YHIBEpCaJbHUX MpaB JIIOAWHHU; HASBHICTh BH3HAHOI y BCHOMY CBITI
3arajibHOI TPOMAJICHKOI MOTPeOH y HE3aleKHOMY, 0€3CTOPOHHBOMY,
00’€KTUBHOMY Ta 3aKOHHOMY CYAOYMHCTBI; ICHYBaHHS pPIi3HUX
HaI[IOHAJIbHUX 3aKOHOJAaBYUX CIIOCO0IB 3a0e3MeYCHHS KPUMIiHAIBHO-
[PaBOBOi OXOPOHH 3aXUCHUKA YM MPECTABHKUKA 0co0u .

B Toll e wu4ac, Hame YysABICHHA IIPO 3aXUCHHKA 4YH
MpeACTaBHUKa o0cobm, #oro (yHKIII Ta TPaBOBHM CTaTyc
BIJIPI3HSAETBCS BiJ 3aXiHOEBPOMEHCHKOTO UM CYTO aMEPHUKAHCHKOTO
PO3YMIHHS IIFOTO NHTAaHHA. Y OaraTbOX KpaiHax CIIOBO «aIBOKAT»
BXKHMBAETHCS Ul BH3HAYEHHS Ta BUOKPEMIJICHHS CaMe aJlBOKAaTIB 3
YHCJICHHOI apMii TIOBIpEHMX UM CYAOBHX IpeAcTaBHUKIB. lle
BUK/IMKAHO IHIIMMH 33 CTPYKTYPOK Ta HPH3HAYCHHSM MOOYNOBaMK
CYMOBHX yCTaHOB 1 IPOLECYaNbHUX BUMOT, IO BIIOBIIAIOTH ICBHAM
NPaBOBUM cHUCTeMaM. Y 3aXiJHOEBPONEHCHKUX Jep)KaBax, SKi
30e0UTBIIOT0  CHOBIIYIOTH ~ POMAHO-TEPMAaHChKY  YM  aHIJIO-
aMEepUKaHCHKY MPaBOBi CHCTEMH, MAaKCUMAJILHO PO3BHHEHUH THCTHTYT
npecTaBHULTBA. EKOHOMIYHO pO3BHHECHA JEMOKpaTHYHA Jepikasa
3aliKAB/ICHA B HASBHOCTI CHJIBHOIO KOPIIYCY IOPHCTIB aJBOKATIB,
ake 1ed (akTop € 3amopykor BHCOKOI  MPaBOCBIZIOMOCTI
CYCHUIBCTBA, MiHIMI3aIlil KOPYMIIii Ta iHIIMX COLIAIEHO HETATHBHUX
nposisis. Tomy jepixaBa MOBHHHA CIPHSTH CTBOPEHHIO B KpaiHi Takoi
opraHisauii ajnBoxarypu, sika 6 3abesmedysama cBoOoxy i
HE3AJIEKHICTh IIPOLIECYaILHOrO CTAaHOBHIIA aJIBOKATIB, Ti/THI yMOBH X
Tpaili, 0XOPOHyY iXHbOI YeCTi i TigHoCTi.

Hopmamu 3aranbHOro xoJekcy mpaBwi IJisi aJBOKATiB KpaiH
€C 1988 p. BCTaHOBIIEHO, MO Y OYIb-SIKOMY IPABOBOMY CYCIILIIBCTBI
a/JIBOKaTy BiABEACHO OCOOJIHMBY pOJb, HOrO TNpHU3HAYEHHS HE

' Jlocuu T.C. KpuMmiHanbHa BiAmoBimambHicTE 3a TOrposy a6o

HaCWJIbCTBO MO0 CYJIi, HAPOJHOTO 3acCiiaTeNs 9u MPUCSHKHOTO : aBToped.
Jc. ... Kaag. ropu. Hayk : 12.00.08. Xapkis, 2017. C. 8.

2 Mionescekuit J.I1. Amsokatypa. Kuis: Ilpasosa €amicts, 2014,
C. 59.
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OOMEXEHO CyMJIIHHAM BHMKOHAHHSM CBOrO OOOB’SI3KY y MEXax
3aKOHY, aJBOKaT Ma€ IisTH B 1HTepecax mpaBa Tak CaMo, SK 1 B
iHTepecax THX, 4Mi mpaBa i cBOOOIM HOMY NOBIPEHO 3aXMILATH, HE
JIMIE BUCTYNATH B CY/i Bill iMEHi KITli€HTa, a i Ha/laBaTH IOPUANYHY
nonomory'.

«OCHOBHI TONOXEHHS TPO poJIb aaBoKaTiB»1990 p. — me
JOKYMEHT, SIKMi MiATBEpDKYE MpaBo JIOAEH YChOrO CBITY Ha
CTBOPEHHSI YMOB, 3a SIKMX 3aKOHHICTb IIOBMHHA JOTpUMYBaTHCA, 1
MPOTOJIOIIYE SIK OAHY 3 MLiJieH JOCATHEHHS CHiBpOOITHHLITBA Y
CTBOPEHHI 1 TIATPUMAaHHI TOBAaru IO TpaB JIOAWHH 1 OCHOBHHUX
cB000 6€3 MOIiTy 3a 0O3HAKAMH PacH, CTaTi, MOBH Ta PEJITii-.

Hocnimxenass KK 3apyOikHHX gAepkaB Ta TOPIBHSHHS
OKpeMHX X HOpPM i3 BiAMOBiZHUMHU cTaTTIMHU BiTum3HsHOrO KK nae
MO>KJIMBICTh BJIOCKOHAJIMTH KPHUMiHAlbHE 3aKOHOAABCTBO YKpaiHW,
0 BiAMOBiga0 6 BUMOTaM CYYacHOCTI B MPOTHIIl OKPEMHUM BUAAM
KpUMIHAIBHUX TpaBonopymieHb. CrodaTKy Hama yBara OyJe
30cepe/HKeHa Ha aHami3i, akui ciif posmovaru 3 KK rpymnm nepxkas,
3aKOHOJIABCTBO SIKHX, TaK CaMo, SIK i yKpaiHCbKe, 3a3HaBajlO BILIMBY
PaJITHCBKOI MOMTHYHOI ieonorii. CIUIBHAM Ul HUAX € HAsBHICTH B
OcobmuBux 4actuhax KK okpemux pospime 4 riaB, sKi
nepeadadaroTh BiAMOBIIANBHICTE 38 KPUMIHAJIBHI MPABOMOPYILICHHS
MIPOTH MPABOCYATISL.

Sk BnanoCs BCTAHOBUTH, Y oimpmocti KK TNOCTPAJAHCHKUX
Jep’kaB BIACYTHI HOPMHM TPO BIINOBIJAIBHICTH 3a KpHUMIHAIbHE
MPABOTIOPYIIEHHS!  MPOTH  MPABOCYAJS,, TOTOXKHE TOMY, IO
nependadaetbesi B cr. 399 KK Vkpainu. Tyt cnmig Haragatu mpo
BIJICYTHICTb Y CTPYKTYpi yxBajeHoro B 1996 p. Mozenstoro KK st
nepxas-ydacuuus CHJL y p03zum PO 3I0YMHH NPOTH IPABOCY LIS
NPUNKCIB  [IOAO0 KPUMiHAJBHOI  BiANOBINAJBHOCTI 33 YMHCHE
3HUILEHHS YW TIOIIKO/DKEHHS MaiHa 3aXMCHHKA YH IPEACTaBHUKA
ocobu’. He3Bakarouu Ha Te, 1110 BKa3aHUl akT MaB peKOMeHIaIi TN
XapakTep, BiH BIUIMHYB Ha po3poOky KK 6inbmiocti aepxaB-y4acHUIb
CH/. 3a3nauennii akt € mocratHiM nosicHeHHsAM BigcyTtHocTi y KK

! 3aranbHull KOJEKC TPaBWI [y aJBOKATIB KpaiH CBPOMNEHCHKOro
CniBroBapuctBa, xoBreHb 1988 p. URL: https://zakon.rada.gov.ua/laws/
show/994 343#Text

2 OcHOBHI TONOXEHHS PO poiib anBokaris: [lonoxenns OOH Bix
01.08.1990 p. URL: https://zakon.rada.gov.ua/laws/show/995 835#Text

>Mopensanii  Kpuminanermii  komexe 1996 p.  URL:
https://www.icrc.org/ru/doc/resources/documents/misc/ihl-nat-3.htm
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MTOCTPAISTHCHKHUX JepKaB CHEMiaJbHIX HOpM, SKi O mependadami
MiZICTaBU BiMOBINATBHOCTI 32 YMUCHE 3HMIICHHS Y TIONIKO/HKCHHS
MaiiHa 3aXMCHHKA YU TpeAcTaBHUKA ocodu. [Ipore, sk 1 MogensHuit
KKy cr. 334, tak i xinbka KK nocrpagsacekux kpaiH, nependavyaroTh
KpUMIiHAJIBbHY BiAMOBIJAIBHICTD 32 MOTPO3y 200 HACHIIBCTBO Y 3B SI3KY
i3 3miiCHeHHSM TpaBocyans abo TPOBAa/LKEHHS Mi3HAHHSA YH
nonepeqHporo  poscimigyBanns  (ct.346 KK PecmyOumiku
Tamxukucran, cr. 190 KK Pecryomixku Typkmenicran, 4.2 crt. 347
KK Bipmencekoi PecmyOmiku, cr.320 KK Kuprusii, cr.288 KK
AzepOaitmxany). [loniora HOpMma mictuthea y cT. 398 KK Vkpainuy,
BCTaHOBJIOIOYM KPUMIHABHY BiANOBIIAJBHICTE 3a MOTpo3y abo
HACHUJIBCTBO ILOJ0 3aXMCHUKA YW HpencTaBHUKAa ocoOu. OTxe, nesKi
KK mepenbauaroTs KprMiHaIbHY BiINOBiIANBHICTE 32 MOCSTAHHS Ha
XKHUTTS, TOrpo3y abo HACHJIBCTBO IMOJO 3aXWCHHUKA, MpPEACTABHUKA
0co0M 41 aJJBOKaTa

B nporieci 1ociipKeHHs MU IPUAIIUTA IO BUCHOBKY, 1110 B KK
Kazaxcrany HasiBHa cT. 435 «llepemkomkanas 3aKOHHIN isSUTBHOCTI
aJIBOKATIB Ta IHIIMX OCI0 IOA0 3aXUCTy TpaB, CBOOOJ 1 3aKOHHHX
iHTepeciB JIFOMUHU 1 TPOMAJSHUHA, a TAaKOX HAJaHHS IOPUIAWIHOI
nornoMord  (QI3MYHMM 1 OpUAMYHAM ~ ocobam» riaBu 17
«KpumiHanbpHi TPaBOMOPYUICHHS MPOTH MPAaBOCYAJS 1 TOPSAKY
BUKOHAHHs TOKapaHb»'. Taka x HOpMa nepeL[Gaqua y cr. 333 KK
Kuprusii — «Ilepemkozokanst npo@ecmmn JUSUTLHOCTI 3aXHMCHHUKA B
Oyab-sIKii q)ole peamizaumii mpaB 1 BHUKOHAaHHIO 0O0OB’A3KIB
saxucHuka»’. B KK Vkpainu BimoBigaabHICTh 3a TMEPENIKOIKAHHS
3IHCHEHHIO MPABOMIPHOI TisSUTPHOCTI 3aXWCHHUKA YW TIPEJCTaBHHUKA
ocobu 3  HaJaHHA HpaBOBoI JOIOMOrd ~ abo  MOPYILICHHS
BCTAHOBIICHUX 3aKOHOM TrapaHTiil iX IIsUIBHOCTI Ta mpodeciiiHol
tTaeMHHII Tiependadaetscs y cT. 397 KK «Brpyuansus B IisibHICTB
3aXMCHUKA UM MPEJICTABHUKA OCOOM».

[locsranHs Ha XUTTS 3aXUCHUKA YM NPEACTABHUKAa 0cOOU B
KK Bkazanmx KpaiH, K MPaBUIO, B MEXaxX OJHI€] CTATTI OXOILTIOIOTh

! Bractok B.B. KpumiHaibHO-TIpaBoBe 3a0e3IEYEHHS OXOPOHH
JISTIBHOCTI  3aXMCHUKAa 4YM TIPEJICTaBHHKA OCOOM 3 HaJaHHS IpaBOBOI
JIOTIOMOTH : JIUC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2020. C. 56.

2 BanoGanosa J[.0. 3apyOiKHMI [OCBiI KpHUMiHAIEHO-IIPABOBOI
OXOPOHH JisUTBHOCTI 3aXMCHUKA (a/IBOKATa) UM MPEACTaBHUKA 0co0u. Bueni
sanucku THY imeni B.1. Bepnaocvkoeo. Cepis: wopuouuni Hayku. AKmyanvHi
numanusn opuouunoi nayku. Tom 34 (73) Ne 3 2023. C. 197. DOI
https://doi.org/10.32782/TNU-2707-0581/2023.3/34
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KpUMIiHAIBHY BiANOBITAIBHICT 3a IOCSTAaHHS Ha MiISIBHICTH HE
JIUIIIE 3aXUCHHKA, aJie M 1HIUX 0ci0, siki OepyTh y4acTh y CIpaBi: B
ct. 319 KK Kuprusii mepenbadaeTbcs BiOBIJAIBHICTD 32 BOUBCTBO
ocoOm, siKa 3AilicHIOE TpaBocylus abo cmiactBo, cr. 287 KK
Azepbaiimkany «llocsraHHs Ha XUTTI o0co0OW, sKa 3IiHCHIOE
mpaBocynas abo TOMEepeqHE PO3CIiAyBaHHS» BU3HAYAE, IO
KpUMiHAJIbHA BiMOBIAABHICTh BCTAHOBIIOETHCS 3a TOCSTAHHS Ha
XKUTTS CyIJi, TPOKypopa, CIIiT40ro, OCOoOW, sKa MPOBATUThH
Ni3HAHHS, 3aXMCHHKA, EKCHepTa, BUKOHABYOTO YHMHOBHHWKA, a TaK
caMoO iX ONHM3BKHX POIMYIB Yy 3B 3Ky 3 PpO3IISAIAOM CIpaB abo
BIJIOBIJIHUX MaTepialiB y CyAi abo IPOBAKCHHIM IONEPEAHBOrO
pO3CIiyBaHHS Y¥ BUKOHAHHSIM BHPOKY a00 iHIIIOTO CyZIOBOTO aKTY,
BYMHEHE 3 METOK TMEPeUIKO/PKAHHS 3aKOHHMK  AisUTBHOCTI
3a3HAYEHUX 0Ci0 ab0 3 MOMCTH 3a TaKy JisUIBbHICTE .

Y cr.231 KK JlatBificekoi Pecrmybniku mnependadaerscs
KpUMiHQJIbHA BiJIIOBINAJBHICTE 3a TEPEIIKOPKAHHS iSUTBHOCTI
aZBOKaTa, CyIni, HOPOKypopa, IOcaZoBOi 0co0M AOCYZOBOIO
PO3CIIiIyBaHHS, CyJIOBOr0 BHKOHaBIA. OTXe, NisJIBHICTH aJlBOKaTa
3aXUIIAETHCS PIBHOKO MIpOK 3 [SUIBHICTIO IHIIMX CYO’ €KTiB
BiIHOCHH 31 3/1iliCHEHHS PABOCY/I/Is — CYUIIB Ta IIPOKYPOPIiB.

Cxoxa cutyanis crioctepiraetbes 1 B [leHiTeHIiapHOMY KOJeKci
Ecronii, ne B cr. 171-2 «HacwnbecTBO 1momo cymmi, CYJ10BOIO
3acijarens, CYZIOBOTO BHKOHABILA, 8/[BOKATA, HPOKYpOpa abo crmiguoro,
a Tak caMo ix OJNM3BKMX POJM4IB, a00 TOrpo3a IIOJ0 [HUX OCiO»
nepezoayaeTbCsi KpUMIHAIbHA BIANOBILAIBHICTS 33 IOrPO3y Cy.ul,
CYZIOBOMY 3aCilaTeNo, CyJI0BOMY BHKOHABLUO, aJBOKATY, POKYPOPY
abo CIIMOMY 3 METOO NEPELIKOUKAHHS! 31IFICHCHHIO [IPABOCYLIS UK 3
MOMCTH ITUM 0C00aM 332 BUKOHAHHSI HUMH CBOTX 00OB’SI3KIB, a TAK CaMo
0rpo3a MO0 iX OJIM3BKHMX POIMYIB 3 TIEKO 3K METOKO,

Kpim Toro, y posmimi 1 «[lepemkomxanns 3IiHCHEHHIO
npaBocyamo» TiaBu 18 «BHHHI JiSHHS TPOTH MPaBOCYIIS»

! Bnactok B.B. KpumiHaibHO-TIpaBoBe 3a0e3lEYEHHs OXOPOHH
JISUTBHOCTI 3aXMCHHKA YU IIPEICTABHUKA OCOOM 3 HAaJaHHS IIPaBOBOI
JIOTIOMOTH : JIUC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2020. C. 56.

2Tuuuna T.C. KpumiHaibHa BiOBINANBHICTE 3a BTPYYaHHS B
TiSUTBHICTh 3aXMCHHWKA YKpaiHu : auc. ... a-pa dimocodii : 081 «IIpasox.
Xapkis, 2021. C. 62.

3Bnaciok B.B. KpuMiHanbHO-TIpaBoBe 3a0€3IIEUCHHS OXOPOHH
TiSUTPHOCTI 3aXMCHUKA 4YM TIPEACTaBHWKA OCOOM 3 HaJaHHA MPaBOBOL
JIOTIOMOTH : JIUC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2020. C. 65.
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ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

Oco6mmBoi gactuau IleniTenmiapHoro xomekcy EctoHii, micTsaTbes
Hopmu (ct. 302-304), mo mnpsaMo 3a0e3meuyloTh KpUMiHAJIBHO-
MPaBOBY OXOpPOHY 3aXWCHUKAa YA TIPEACTaBHHKA OCOOHM i
nepeadavaloTh KpUMiHAJIBHY BiIMOBIJANBHICTD 34!

1) 3anmoaisTHHS TSHKKOI IIKOIM 3aXUCHHUKOBI 3 METOIO IIPUMYCY
IiSITH BCyIeped iHTepeciB mpaBocyAas abo 3 MOMCTH 32 BUKOHAHHSA
CBOIX 000B’SI3KiB;

2) HACWJIBCTBO IMOMO 3aXHMCHUKA, a TAKOXX IHINWN BIUIMB Ha
HBOTO 3 METOIO MPUMYCY JAiSTH BCyleped iHTepecaM mpaBocyiis abo
3 IIOMCTH 32 BUKOHAHHS CBOIX 000B’SI3KiB;

3) NOMIKOKEHHS MaifHa 3aXHMCHHKA 3 METOI0 MPUMYCY JisITH
BCymeped iHTepeciB mpaBocyas abo 3 TOMCTH 332 BUKOHAHHS CBOIX
000B’s13KiB'.

Omxe, OpYY 13 3araJbHOK HOPMOIO TIOMO BiATIOBIAATEHOCTI 32
HACWJIBCTBO MIONO TEBHOTO KoJia 0Ci0, KpUMiHAJIbHE 3aKOHOIABCTBO
Ecronii mepenbayae BiAMOBIAANBHICT 32 Pl KOHKPETHUX 3JIOYHHHHUX
i TI0/I0 3aXMCHMKA YM TpeAcTaBHUKA ocobu. lle cBimuauTh mpo
MIBUINIEHY TOTpeOy KpUMiHATBHO-TIPABOBOI OXOPOHH 3aXHMCHHKA YU
Tpe/ICTABHUKA 0coOM 3 OIMsMy Ha CHelialbHy MeTy BYWHEHHS
KPHMIHA/IbHOTO NPAaBONOPYIICHHS, 5K BU3HAYAE NPArHCHHS BUHHOIO
3MIHUTH YM OPUITMHUTU TiSUIBHICTH MOTEPIIJIOro came B YacTHHI HOro
y4acTi y BiTHOCHHAX IOJI0 3a0e3NeyYeHHs PaBocyas abo OMCTH 3a
TaKy AiSUTBHICTh. Y 3a3HaYCHUX HOPMAaxX €CTOHCHKOTO KPHMIHAIHLHOTO
3aKOHO/IABCTBA 3aXMCHHUK YU TPEJCTABHUK OCOOW PO3TISIIAETHCS SIK
CrIeiATbHUI TIOTEPIUIMH MOPYY 3 TAKUMH YYaCHUKaMH TPOIECY, SIK
Cyans, CyIOBWH 3acijatenb, CHIJUUid, TPOKYpOp, TPEICTaBHUK
HOTEPIIIIOro?.

3 BUKIJIQJICHOTO BUILTMBAE YHI(QIKOBAHUH IMiJXiJ] ECTOHCHKOTO
3aKOHO/ABIIA IO 3aXHCTy MPABOMIPHOI AisUNTHOCTI MPAaKTHUYHO BCiX
Cy0’€KTIB-y4aCHUKIB  KPUMIHAIBHO-TIPOLECYaTbHUX  BiJIHOCHH:
CTOPOHM OOBHHYBAuU€HHs, 3aXHUCTY Ta CyAy, L0 BHUKJIMKAE TEBHY
3aliKaBJICHICTh JUIA 3al03MYEHHS 1 IMOAANBLIOrO YAOCKOHAJICHHS
HopM Bitum3HsHOoro KK. Taka mo3mmis 3abe3mneuye CyTTEBY

! Tuunna T.€C. KpumiHanbHa BifNOBINANBHICTE 3a BTPyYaHHsS B
TiSUTBHICTh 3aXMCHHWKA YKpaiHu : auc. ... a-pa dimocodii : 081 «IIpasox.
Xapkis, 2021. C. 63.

2 Cmix B.B. KpumiHanbHa BifNOBiganbHICTE 32 HOPYILEHHS IpaBa
0co0u Ha MPaBOBY JOMOMOTY : JTHC. ... KaHa. 1opu. Hayk : 12.00.08. JIbBiB,
2011. C. 76.
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€KOHOMII0  3aKOHOAABUOTO  Marepialy: Hemae HeoOXiIHOCTI
KOHCTPYIOBATH JECSTKHU CIICIiaJIbHUX HOPM, KOJKHA 3 IKHX OXOPOHSE
JSUTBHICTB JIMIIE OKPEMOTO KJIacy Takux Cy0’€KTiB (SK Iie 3po0icHe
B unnnomy KK Vkpainu)'.

B mexax gaHoro AOCHipKeHHS OynM TakoX IMpoaHali30BaHi
KK eBpomelcbkux KpaiH, B SKHX MICTSITBCS HOPMH, IO
nepeadavaloTh KPUMiHAJIBHY BiANOBIAANBHICTH 3a IMOCATaHHS Ha
JiSUTBHICTD 3aXHMCHHKA UM MPEJICTABHUKA OCOOM 3 HAJaHHS MPaBOBOL
noroMord. Pazom 3 TMM, BUBYEHHS KOJAM(]IKOBAaHUX KpUMIHAIBHO-
npaBoBux akTiB €Bponu (KopomiBctBa Icmanis, PecmyOmiku
[lompmma, @panmys3skoi PecryOmiku, ABcrpiiichkoi PecmyOmikw,
Bbensrii, bonrapii, Hinepiannis, Hopserii, Hanii, Pecrryoniku Can-
Mapino, @eneparuBHoi PecnyOmixku  Himewuwmnn, IlBemii,
[IBeiimapii) mokasano, Mo y OUTBIIOCTI 3 HUX aHAIOTH YHHHHUM
nonoxenHsm cr. 399 KK Vkpainu BigcyTHi’.

Y xpuminampHOMY 3aKkoHOAaBCTBI Yechkoi Ta CroBambKoi
PecrryOnik  BigcyTHIM OKpemMuid HOPMATHBHHU TIPUITUC, SKUM
nependavacTbCsl  BIAMOBIAANBHICT 3a YMHCHE 3HHUIICHHS a0o
MOIIKO/PKEHHS MaiHa 3aXMCHUKA YH MPEJCTaBHUKA 0cOOH, OJJHAK I1i
Kareropii oci0 BiJiHECEHO 10 OUIBII 3arajibHOI KaTeropii moTepIux
y KpPHMIHAJIILHOMY TMpaBi: «0co0a, sKa OXOPOHSETHCS 3aKOHOM
(CnoBanpka PecnyOmika) Ta «aepkaBHUE ciyx0oBelp» (Yechka
PecnyGiika)’.

Kpuminanbue 3aKOHOJaBCTBO O®PH nepeadayae
BiJIMTOBITaJIbHICTP 32 MOPYIIEHHS aJIBOKATCHKOT TAEMHUII (BUMHEHHS
0e3 J103BOJTy 3amKcy Ha TEXHIYHUM MpHUCTpild abo MiACIyXOBYBaHHS
3a JIOTIOMOTOI0 TEXHIYHOTO MPHCTPOI0 HEOMIIiHO CKa3aHWX CIiB,
0 TakKOoX YHEMOXJIMBIIOE TOJabllle BHUKOPUCTAHHS  TaKoi
iHdopMarii B CHIIy HEIOMYCTUMOCTI JIOKazy) abo MOpYIICHHS
TAEMHHIN JINCTyBaHHS, B TOMY 4YHCII BIAKPUTTA IJmcTa abo
3ale4yaTaHoro  JOKYMEHTY, HE3aKOHHUH JOoCTyn [0 JaHHX,

! Cmix B.B. KpumiHanbHa BiNMOBiIAILHICTL 3a MOPYINEHHS TIpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaH[. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 76-77.

2 Tam camo. C. 79-80.

3 Jlocwu T.C. KpuminampHa BigmoBimambHicTs 3a mOrposy a6o
HaCWJIbCTBO MO0 CYJIi, HAPOJHOTO 3acCiaTeNs 9 MPUCSHKHOTO : aBToped.
JC. ... KaHJ. ropun. Hayk : 12.00.08. Xapkis, 2017. C. 7-8.
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ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

PO3MIIIIEHUX Ha EIEKTPOHHUX, MAaTHITHUX TPUCTPOSX, OTPUMAHHS 32
JIOTIOMOT 0K TEXHIYHHUX 3aC00iB MPU3HAYEHMX HE IJI1 HOTO JaHi'.

B KK ®panmii agBokar sk ocoba, M0 Hagae IPaBOBY
JOTIOMOTY, (PaKTHUYHO OTOTOXKHIOETBCS 3 0Cc00010, siKa 3aiiMae
JIepkaBHY Tocany. Takwii BHCHOBOK BHIUTHBAE 31 3MICTY pO3ALTY
«IIpo morpo3m 1 aKkTH 3anAKyBaHHS, BYMHEHI MPOTH OCiO, sKi
3aiiMaroTh JAepkaBHy mocany» KK ®pamniii, B skoMy mnependoaucHa
BIJIMOBIANBHICTh 3a TMOTPO3Y BYMHHATH OyAb-AKHH 3JI0YWH TPOTH
ocobu abo maiiHa, BUCIIOBIIEHY BiJHOCHO a/IBOKaTa 4YM 3a OyIb-sKY
orpo3y ado OyAb-SIKUH IHIIAKA aKkT 3ajIKyBaHHS, BYMHEHUH MI0J0
agBokara (ct. cT. 433-3, 434-8). Sk 3aznauae B.B. Buaciok, B KK
®paniii  KPUMIHATBHO-TIPAaBOBA OXOPOHA JISUTBHOCTI ~ a/[BOKATa
BIHCCCHA 10 YMHMCHHX IIOCSTaHb HA HEJAOTOPKAaHICTh OCOOMCTOCT.
Takuil mAXiA CBIIYMTB [PO T€, IO 3aKOHOJABCLb OKPECIIOE
B,HaTHICTB BKa3aHMX i MOCATATH Ha OCOOMCTI 3aKOHHI (HpI/IBaTHl)
IHTEpeCH TpOMaJsH, a IOTIM BXKE — Ha IHTEpECH MPaBOCYIIS 1
JIEPIKABHU B LLIOMY?.

Tak, psn Hopm KK ®panuii mependadae BiANOBINANBHICTE 32
HACTYITHI 3JI0YMHHM, BYMHEHI IIOMO o0coOW, sKa TmepedyBae I
OCOOIIMBOIO  OXOPOHOO 3aKOHY: YMHCHE B6I/IBCTBO 3aCTOCYBaHHS
TOPTYP YH aKTiB )I(OpCTOKOCTl HACWIILHHLBKI i, SIKI IOTSAIIIH 32 COOOK0
CMepTh 0e3 Hamipy Ti CIIPUYUHUTH, KATIITBO, XPOHIYHE 3aXBOPIOBAHHS
Yl BTpATy Npale3JaTHOCTI; 3HMIICHHS, IONIKO/DKEHHS YU IOpYy
qy>xoro MaiHa. [Totepninum y HUX MOXYTh OyTH Cys abo IPOKYpop,
MIPUCSDKHUM, aJIBOKAT, CEKpeTap CylIy, a TAKOXK CBIJIOK, OTEPILIAN YK
1uBinbEMA no3uBaw’. IlomiOHi nami Hasomuts 1 J1.O. bano6GaHosa,
ropopstun, mo cr. 432-1 KK ®panilii € CBOEpIIHOI TrapaHTIEO
npodeciifHoi MisSUTEHOCTI 3aXMCHUKA YW TPEACTaBHUKA OCOOM T 4yac
HaJaHHS TPABOBOi  JIOIOMOTH: BKa3aHa HOPMa  BCTAHOBIIIOE

! bano6anosa J1.0. 3apyOikHUN IOCBiI KPMMiHAIBHO-IIPABOBOL
OXOPOHH JisUTBHOCTI 3aXMCHUKA (a/IBOKATa) UM MpEACTaBHUKA 0co0u. Bueni
sanucku THY imeni B.I. Bepnaocvkozo. Cepis: iopuduuni nayxu. AkmyanoHi
numanns opuouunoi nayxu. Tom 34 (73) Ne 3 2023. C. 196. DOI:
https://doi.org/10.32782/TNU-2707-0581/2023.3/34

2Brnactok B.B. KpumiHanbHO-TIpaBoBe 3a0e3lEYeHHs OXOPOHH
TSUTPHOCTI 3aXMCHUKA 4YM TIPEACTaBHMKA OCOOM 3 HaJaHHA MPaBOBOL
JIOTIOMOTH : JTUC. ... KaH.. fopua. Hayk : 12.00.08. Kuis, 2020. C. 63.

3 Xasponrok M.I. KpumiHanbHe 3aKOHOJABCTBO YKpAiHM Ta iHIIMX
JepKaB KOHTHHEHTAJNhHOI E€BpONM: TOPIBHAIBHUNA aHaii3, mpobieMn
rapMmoHizauii : MoHorpadis. Kuis : FOpuckoncynst, 2006. C. 867.
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BIMTOBIJATIBHICTD 32 JISIHHS, IO BHUPAKAETHCSI Y CTBOPEHHI 3aXO/IiB,
CIPSMOBAaHUX HAa TEPEIIKOPKAHHS TEPeIIKOKaHHI  AisUTbHOCTI
ansokara'. Ha nymxy T.€. Trunnm, Bkasani nonoxenns KK ®pauuii €
CBOEPIAHUM CIIOCOOOM 3a0e3neyeHHs] KpUMiHAIBHO-IIPABOBOI OXOPOHU
SIK BIATIpABIICHHS MPaBOCYISA B IIJIOMY, TaK 1 TapaHTid mpodeciitHoi
TMISUTGHOCTI 3aXWCHWKA YHA TIPSICTaBHUKA OCOOM ITiJ Yac HagaHHS
PaBOBOI JIOTIOMOTH.

[Monoxenussmu KK bonrapii He mnepembadaeTbes MpsMoi
BiJNOBIaIbHOCTI 32 YMHCHE 3HHUIICHHS a00 TMOIIKOJKCHHS MaiHa
aJBOKaTa YW TIPEICTaBHHKA OCOOM, OJHAK BCTAaHOBIIOETHCS
KpUMiHAIbHA BiJMOBIAATBHICT 32 BUKOPHCTAHHSA HE 3 METOIO
3MIACHEHHS KPUMIHAJIBFHOTO CYJOYHHCTBA iH(pOpMAIlii, OTpUMAaHOI 3
BUKOPHUCTAHHSM CIELiaIbHAX PO3BiLyBalIbHUX 3aC00iB’.

KK Icnanii kpuMiHaIBHO KapaHUM BBa)KAE MOCSTAHHS HA YKHUTT,
HEIOTOPKAHICTh, CeKCyallbHy CBOOOMY ab0 MaifHO B SIKOCTI ITOMCTH
aJIBOKaTy 3a HOTO JisUIbHICTB B CYZOBOMY IIPOLIECI?, a TakoxX 3a IpsAMHi
ab0 Omocepe]KOBAHMH BIUIMB IUIIXOM HACHIBCTBA a00 3aILsKYBAHHS
LONO PsiLy YYacCHHUKIB KpHMiHaJILHOFO npotiecy, B TOMy qucm —
aJIBOKaTa 3 METO0 3MiHH HOTO CBOET IIPOLIECYATLHOT MO3HUILi .

KK Tlompmi y T'maBi XXX «3mounHu mpoTH 3[III/ICH6HH$1
NPaBOCyL/is»  Hepefdadae  BIANOBINANBHICTD 3@ MisHHA,  SIKi
NOJIATAIOTh Y BYMHEHHI B OyAb-sKiil (hopMi mepenKkos 10 3 iCHeHHS
MPaBOMIPHOI [TiSUTBHOCTI 3aXMCHUKA YW TPEACTaBHHKA OCOOHM TIO
HAJAaHHIO TIPaBOBOI JIOIIOMOTH a00 TIOPYIIEHHS BCTAHOBJICHHX

! banoGarosa J[.0. 3apyOixkHMI [OCBig KpHMiHAIEHO-IPAaBOBOI
OXOpOHH JisUTHHOCTI 3aXMCHUKA (aJBOKATa) UM MPEACTaBHUKA 0coOu. Bueni
sanucku THY imeni B.1. Bepnaocwroeo. Cepis: opuouuni nayku. Akmyanvhi
numannsa opuouynoi nayku. Tom 34 (73)/ Ne 3 2023. C.196. DOI:
https://doi.org/10.32782/TNU-2707-0581/2023.3/34

2 Tuumna T.€. KpuMinanbHa BiImoBigambHiCTh 3@ BTpy4YaHHS B
JISUTBHICTh 3aXUCHHKA YKpaiHu : Jquc. ... a-pa dimocodii : 081 «IIpaBoy.
Xapkis, 2021. C. 81.

banobanosa J[.O. 3apyOikHMI HOCBiI KpHMiHAJIBHO-TIPaBOBOI
OXOpOHH JisUTHHOCTI 3aXMCHUKA (aJIBOKATa) UM TPEACTaBHUKA 0cOOU. Bueni
sanucku THY imeni B.I. Bepnaocvkozo. Cepis: opuduuni nayxu. AkmyanoHi
numanns opuouunoi mayku. Tom 34 (73)/ Ne 3 2023. C.197. DOLI:
https://doi.org/10.32782/TNU-2707-0581/2023.3/34

4Bnactok B.B. KpumiHanbHO-TIpaBoBe 3a0€3MEYEHHS OXOPOHH
TSUTPHOCTI 3aXMCHUKA 4YM TIPEACTaBHWKA OCOOM 3 HaJaHHA MPaBOBOL
JIOTIOMOTH : JTUC. ... KaH[. topua. Hayk : 12.00.08. Kuis, 2020. C. 64.

> Tam camo. C. 196.
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3aKOHOM TapaHTii I1X MJisITBHOCTI, MOXIMBO KBaJi(ikyBaTH SK
3JI0YMH MPOTH JOCTOBIPHOCTI JIOKYMEHTIB'.

VY3arajpHIOI0UM BUKJIAJCHE, IPUXOAUMO A0 BHCHOBKY, IO Y
OlTBIIOCTI KpaiH MOCTPAISHCHKOTO MPOCTOPY Ta €BPOMEHCHKUX
JeprkaB He mepeadayeHa KpUMiHATBHO-TIPaBOBa 3a00pOHA 32 YMHUCHE
3HUIIEHHS a00 IMOLIKO/DKEHHS MaiHa 3aXMCHUKA YU IpeACcTaBHUKA
0co0u sk crerianbHa HopMa. 1le MosICHIOEThCS TUM, TII0 B O1TBIIOCTI
€BPOMNEHCHKUX KpaiH ICHYIOTh PO3BHHEHI MEXaHI3MH 3a0e3MedeHHs
rapaHTiii  JisUIbHOCTI  3aXMCHUKA YW  TPEACTaBHUKA  0COoOH
(amBOKATCHKOI [ISTTLHOCTI 3arajioM), HasBHICTh SKMX HE BHMAarae
KOHCTPYIOBAaHHS CHENialbHOI KpUMiHATBHO-IIPaBOBOT HOPMH.

Sk 3a3Hayanocs Buule, Vi1 YKpAiHU € MOKU L0 BUIIPABIAHUM
HasIBHICTh HOpPMHM, IO Tependadae BiIIOBIIAIBHICTE 33 YMHCHE
3HUIIEHHS a00 MONIKO/DKCHHS MaiHa 3aXHWCHUKA YH MPEICTABHUKA
ocobu. Aule peanmizaiis KpPHMIHAJIBHO-IIPABOBOI OXOPOHHM  IIOZO
rapaHTOBaHUX Ml)KHapOI[HI/IM 1 HALIOHAJILHUM 3aKOHOZIABCTBOM JICSKHX
NpaB Ta TapaHTid 3axMCHUKA YM MPEICTaBHMKA OCOOM Iix dac
3MIACHEHHS HUMH TpOoQeciifHOl JisUBHOCTI 3 HAJAHHS MPaBOBOI
JIOTIOMOTH, 32 BIJICYTHOCTI CIemiaIbHOT HOPMH TIPO BiATIOBIAAIBHICTH 32
X MOpYILCHHSI, MOXKJIMBA 32 YMOBH BCTAHOBJICHHS BiJIITOBIJATBHOCTI 32
BUMHEHHS1 00 HE BYMHEHHS CIIy>KOOBUMHU 0CO0aMHU isiHb, SIKI TATHYTb
ICTOTHI TIOpYILIEHHSI TIpaB i TapaHTiii oci® mij Yac 3IifiCHEHHS HUM
npo@ecunﬂnznﬁnLHOCT13HauaHHﬂr¢m30301non0Morn

KomnapatusicTchKe TOCITIIKEHHS 3aCBITUAIO0, MO MOTOKCHHS
cr. 399 BitumzHsHoro KK crpsimoBani Ha 3a0e3medeHHS OXOpOHHU
MaiiHa 3aXMCHHKA YM MpPEJCTaBHHKA ocobn. HasBHicTh TaKoi HOpMHU
CBITYUTH TIPO 3HaIIyHIICTI) 1 I[HHICTH IiSUILHOCTI, IOB’S3aHOT 3
HaJaHHSAM MPaBOBOi JIONIOMOTM Ta CIPSMOBaHOI Ha 3a0e3neyeHHs
KOHCTHTYLIIHOrO mpaBa 0coOM Ha 3aXUCT MpaB, CBOOO Ta 3aKOHHUX
iHTepeciB. OTxe, Ha CHOTO/IHI HAIlIOHABHUHN 3aKOHO/IABEIlb Ta CY/I0Ba
MPaKTUKa  TOTIHOWIM  PO3yMiHHS  CYTHOCTI  aHalli30BaHOTO
KPHMiHaJIbHOTO MPABOTIOPYIICHHS Ta HOTO TIyMaueHHS

! Banobanosa J1.0. 3apyGixHuMii JOCBiI KpMMiHAJILHO-NIPABOBOI
OXOpOHH JisUTHHOCTI 3aXMCHUKA (aJBOKATa) UM TPEACTaBHUKA 0cOOU. Bueni
sanucku THY imeni B.I. Bepnaocvkozo. Cepis: opuduuni nayxu. AkmyanoHi
numanus opuouynoi nayku. Tom 34 (73) Ne 3 2023. C. 196-197. DOI:
https://doi.org/10.32782/TNU-2707-0581/2023.3/34

Tuunra T.€. KpuminanieHa BiImOBiZaNbHICTE 3a BTPyYaHHS B
TiSUTBHICTh 3aXMCHHUKA YKpaiHu : auc. ... a-pa dimocodii : 081 «IIpasox.
Xapkis, 2021. C. 3, 85, 89, 215.
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PO3/11 2
OB’EKTHUBHI TA CYB’EKTUBHI O3HAKH YMUCHOI'O
3HUILEHHSI ABO MOLIKO)KEHHSI MAMTHA
3AXMCHUKA YU MPEJCTABHUKA OCOBH

2.1. O0’€KT yMHMCHOr0 3HHMIIEHHSI 200 TOUIKOIKEHHS
MaiiHa 3aXMCHUKA YU NMPeACTABHUKA 0CO0H

OO0’€KTOM KPUMIHANBHOTO TMPABOMOPYLICHHS € TOW €JIeMEHT
CKIagly KPUMIHATBHOTO MpPABONOPYIICHHS, IIO MOEIHYE B COOL
O3HaKHW, SIKI XapakTepu3ylOTh CIPSIMOBAHICTh KPHUMiHAJIBLHOTO
npaBoriopymieHHsl. O3HakamMu 00’€KTa K  €JIeMEHTa CKJIAay
KPUMiHaJIbHOTO MPaBOMOPYIICHHSI BU3HAIOTHCS: 1) 00’€KT SIK O3HaKa
CKJIQJly KpPUMIHAJIBHOTO TMpPABONOPYIIEHHS (00’ €KT KpMMiHaﬂLHoro
TPABOMIOPYIICHHS Y BY3bKOMY 3HAYCHHI); 2) MpeMeT KPUMIHATBHOTO
MPaBONOPYLLIECHHS; 3) norepminuii BiZ KPUMiHaJIbHOTO
npasoropyiners’. Omke, 000B’I3KOBOK 03HAKOK €IEMEHTa CKIALy
KPUMIHAJIBHOTO  TIPABONIOPYIIEHHS € O0’€KT  KPUMIHAJIHHOTO
MIPaBOTIOPYIIEHHS y BY3bKOMY 3HA4Y€HHI; MPEAMET 1 MOTEPIUIHA €
(axKyIbTaTUBHUMH O3HAKAMH KPUMIHAIBHOTO [IPABONOPYILEHHS.

KK Bu3Hauae, mo #oro 3aBaaHHAM € IpaBoOBe 3a0e3MeueHHs
OXOpOHM TpaB 1 cBOOOJ JIOOWMHM 1 TpPOMaJsHUHA, BIACHOCTI,
IPOMAJCBKOTO  TOPSIKY Ta TPOMAJChKOi  Oe3MeKH, JOBKILI,
KOHCTUTYLIIHOTO YCTpOI YKpaiHH BiJl KPUMiHAIBHO-IPOTHIPABHUX
Tocsiranb, 3a0e3rneueHds mupy 1 0esrexu Jronctea (4. 1 cr. 1 KK). Ha
BKa3aHi CYCHiUIbHI BiJIHOCUHU 3iHCHIOIOTHCS TIOCSTAHHS, 3aIlOJ[IFOF0UH
iM iCTOTHY IIKO/Y 200 CTBOPIOKOUH 3arpo3y ii 3aroisHHs.

3arangom, po3yMiHHA 00’€KTa KPHUMIHAIBHUX HPaBONOPYILIEHb
3aBKIM 3a3HABAIM TOCTPHX 06FOBOp6HL 3 OOKy TaKMX BYEHMX-
KPUMIHAICTIB, SIK B.K. I'puyx?, M.J. KopskaHChKHiA®,

'"Taniii B.S., TIlomomapenko IO.A. OOG’ekT KpPHMIiHAJIEHOIO
IIpaBONOpYIIEHHS. Bicnux Acoyiayii kpuminanornoz2o npasa Yxpainu, 2022,
Ne 2 (18). C. 207.

2 I'pumyk B.K Opruncekuii B.JI1. Jlo muTaHHsS Mpo TOHATTS 06’ €KTa
3]I0Y4MHY B Cy4YacHi Hayll KpUMIH&JIBHOTO IIpaBa. Haykoei 3anucku
Xapxiecbko2o exonomiko-npagosoco ynieepcumemy. 2004. Ne 1 C. 30-37.

3 Kopxkanckuii H.M. OOBEKT W TPEAMET  YTOJOBHO-TIPABOBON
oxpansl. Kues, 1980. 248 c.
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A.B. Capuenxo!, B.B. Crammc?, B.S. Tauiii® Ta inmi. Haykosui He
OpUILIUTA A0 CHUTbHOI MO3HMIi CTOCOBHO PO3YMIHHS CYTi 1 3MiCTy
00’€KTa, HAYKOBI QYMKH HE CIiBMaAalOTh, TOMY CHOTOAHI B TeOpii
KPUMIiHaJbHOTO I[paBa KOHCTATOBAaHO JIEKiNbKa MPOTHICKHHUX
MOTJISIZIIB HA 00’ €KT KPUMiHATBHO MPOTUIIPABHOTO JIiSTHHS:

1) 00’€KT KpUMiHANTBEHOTO NPABONOPYIICHHS — 1ie CycHiIbHI
BIIHOCHHH, SIKI OXOPOHSIOTHCS anapaToM KpPHMiHAIBHO-IPABOBOTO
npumycy. Lls xonuenmist Oyna chopuiHsITa 1 JOCHTH TJIHOOKO
pO3BMHyTa TakMMHM BiJIOMHMHM HaykoBusmH, sk B.K. FpI/ImyK
M.I. KOp)KaHCLKI/II/I A.A. Mysuka, A.B. Casuenko®, B.B. Crammuc®,
B.4. Tauiil’ Ta iH.;

2) 00’€KT  KpUMIHAJIBHOTO  TPABOMOPYHICHHS  —  Ie
OXOpOHIOBaHI 3aKOHOM TIPO KPHWMiHAJIBHY BiIOBiNANBHICTH Onara,
SKUM CHPUYMHSETHCS IIKOJA MPH BYMHEHHI KpPUMIHAJIBHOTO
NPaBOIOPYILEHHS — TaKUX TorasaiB npurpumysascs C.B. [aspun?®,
A.®. 3enincekuit, B.M. Ky,

! CaBuenko A.B. KpuminaibHe 3aKOHOZABCTBO YKpaiHm Ta
(enepanbHe KpuMiHaIbHE 3aKoHOAABCTBO Cronyuyenux llltatiB Amepuku:
KOMIUIEKCHE IOPIBHIBHO-IIPABOBE JOCITIPKEHHST @ MoHorpadis. Kuis :
KHT, 2007. 596 c.

2 Kpuminansee npaso Ykpainu. Oco6nusa uactuna: [lixpyunuk s
BVY3ie / M.I. baxanos, }0.B. Baymin, B.I. bopucos, C.B. I'aBpum. Kuip —
Xapkis: FOpinkom Iurep, 2002. C. 78.

3 Taniit B.5I. O6’€KT i IpeaMeT 3JI0YMHY B KPHMiHAJIBHOMY IIpaBi
VYkpainu: HaBu. nociOHuk. XapkiB : Ykp. opui. akan., 1994. 76 c.

4 I'pumyk B.K Opruncekuii B.JL. Jlo mUTaHHS PO HOHATTS 00’ €KTa
3JI0YHHY B CyYacHI Haylll KpUMIHAJIBHOTO TpaBa. Haykoei 3anucku
Xapxkiecoko20 exonomiko-npagosoo yHigepcumeny. 2004. Ne 1 C. 30-37.

5 KpuMiHanbHe MpaBo YKpaiHM. 3araibHa 4acTUHA : [Iigpy4HuK] /
[FO.B. Anekcannpos, B.I. Antunos, M.B. Bomompko Ta iH.] ; 3a pex.
M.I. MensHuka, B.A. Knmumenka. 5-te Bua., mepepoOn. Ta momoB. Kuis :
Arika, 2009. C. 79.

® Kpuminansee npaso Ykpainu. Oco6nmBa yactuna: [linpyunuk mis
BY3is / M.I. baxanos, }0.B. bayunin, B.I. bopucos, C.B. I'aBpumni. Kuis —
Xapkis: FOpinkom Iutep, 2002. C. 78.

7 Taniii B.J. O6’ekT i mpeaMeT 310YMHy B KPMMIHAIBHOMY IIpaBi
VYkpainu: HaBu. nociOHuk. XapkiB : Ykp. opun. akan., 1994. 76 c.

8 Tappum C.B. VYronoBHo-TIpaBoBas OXpaHa HPHPOIHON CPEIBI
VYkpaunsl. [Ipobaemvl meopuu u pasgumue 3aKOHOOAMENbCMEd. XapKiB :

OcHoBa, 1994. C. 67.
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KpiMm TOro, B iHIIMX KOHUENTyaJdbHHUX MigX0HaX 00’ €KT
PO3TIIAAAETHCS Yepe3 KaTeropiro HiHHOCTe! (MPUXUIBHUKAMU TaKOTO
migxony € ILIL Anuppymko, I1.C. Martumescekuii, €.B. ®eceHko)
gy HopM mpaBa (JI.B. binorpuus-Kotnsapescbkuil) abo mopsuky,
HeoOXxigHoro 1 6e3neku cycminbeTBa (O.M. Koctenko), cBoboau y
npuBaTHIN cdepi 1 mopsaKy y myOmiuniil cdepi. BuciosnroBamucs
CYI’KEHHsSI TIPO HEMOXKIIMBICTh YHIBEepCaIbHOrO BU3HAUCHHS 00’ €KTa,
ke OyJ10 O 3aCTOCOBHUM JI0 BCiX CKIIaJiB IIPABONOPYIIEHS .

OTxe, TOJOXKEHHS  Teopii  KPUMIHAIBHOTO  TpaBa
XapaKTepU3YIOThCSl HEBU3HAUEHICTIO HAYKOBHX IOJOKEHb IOJIO
BUCHHS TMpPO O0’€KT KPHUMIHAJIBHOTO TIPABOMOPYIICHHS, aKe
00’€KTOM 10 LBOTO 4Yacy BBaXKAIOTh: 1) MOPSNOK BiTHOCHH MiX
JIOABMH B CYCIIBCTBI; 2) CYCHUIbHI BimHOCHMHW?, 3) coliaibHi
Omara (wirHOCTi); 4) monuHy abo KOHKpeTHI chepu (pi3HOBUAM,
BUSBM) ii JKHTTENINILHOCTI®; 5) mpaBoBi BigHOoCHHH'; 6) HOpMHU
npasa, mpaBoBi Ousara (iHTepecn)' 7) comiaabHO 3HAYYIN MIHHOCTI,
iHTepecu, Omara; 8) corianbHy 06on0H1<y, sKa € nepmnM piBHEM
00’exTa, a Bce iHIIe nepedyBae Bcepezu/lm 1i€ei 000JIOHKH".

Mu nputpuMyeMocsi NO3uMii, MO0 00 €KTOM KPUMiHAJIBHOTO
MIPABOIIOPYIICHHSI € CYCHUIbHI BiJHOCHHH, SKi OXOPOHSIOTHCA
HOpMaMu KpHMiHaJpbHOrO TpaBa. Taxi cycniani BiJTHOCHHU
XapaKTepU3yIOThCs 00’ €KTHBHMM XapaKTepoM: BOHH iCHYIOTh 11032
BOJICIO 1 HE3QJISKHO Bij JIOJCHKOI CBIJOMOCTI; € TIEPBUHHHUMH SK
mono HopM KK, Tak i m0#0 KOHKPETHOTO KpPUMiHAIBEHOTO
MPaBONOPYIICHHS.

! Tamii B.fl., Tlomomapenko IO.A. OG’eKT KpHMiHAIBHOTO
npaBonopyIieHHs. Bicnuk Acoyiayii kxpuminarvhoeo npasa Yxpainu, 2022,
Ne 2 (18). C. 208.

2 Kpuminansre npaso Ykpainu. Oco6nusa uactuna: [lixpyunuk s
BVY3ie / M.I. baxanos, }0.B. Baymin, B.I. bopucos, C.B. I'aBpum. Kuip —
Xapkis: FOpinkom Iurep, 2002. C. 271.

3 €menpsiHoB B.I1. JluckyciiiHi mUTaHHS MIOA0 BU3HAYCHHS 00’ €KTa
3JI0OYMHY Y KpHUMiHAJbHO-TIPABOBIM Haylli. Bopomwvba 3 opeanizosanoio
3noyunnicmio i kopynyicio (meopis i npakmuxa). 2007. Ne 16. C. 174.

4Jluxopa C.SI. 3moumnn y cdepi peanizanii rpoMajsHCHKHX,
MOJITHYHUX Ta CONIaJbHUX TpaB 1 CBOOOJ IJIIOAWHHW 1 TPOMAaJSHHHA
(po3nin V OcobmuBoi wactuan KK VYkpainu) : monorpadis. Kuis : BIIL]
«KwuiBcpkwmii yHiBepcuteT», 2006. C. 212,

> Cokonosebkuit B.JI. T'pomajcbka Gesreka sk 06 €KT 3JI0UMHY :
aBToped. auc. ... kaHz. opul. Hayk : 12.00.08. Kuis, 2017. 20 c.
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Jns moBHOTO 3’SICYBaHHS CYTHOCTI Ta COIiajbHO-ITPABOBOI
3HAYYMIOCTI 00’€KTa KPUMIHAIBFHOTO  TPABOIMOPYIICHHS,  JUIA
BU3HAYCHHS  HOro  BIUIMBY HAa  PO3BUTOK  KPUMIHAJIBHOTO
3aKOHOJIABCTBA 1 BJOCKOHAJICHHS MPAKTHKH 3aCTOCYBAaHHS YHHHHX
KPHMiHaJbHO-TIPABOBMX HOPM y TIPOTHIl 3MOYMHHOCTI, y Teopii
KPUMiHaJbHOTO TpaBa  3MAIHCHIOEThCS — Kiacugikamis — 00’ekTa
KPMMIHAILHOTO TPABONOPYIIEHHs Ha MeBHi Buau'. IcHye Kinbka
KpuTepiiB knacugikamii 00’€KTa KPUMIHAIBHOTO MPABOHNOPYILICHHS:
3aJIe)KHO BiJl PIBHS y3arajJbHEHOCTI BUEHMMH OyJ0 OOIpYHTOBaHO
HEOOXiTHICTh JBOCTYNEHEBOI, TPUCTYIIEHEBOI Ta YOTHPUCTYIEHEBOI
kiacugikamii  00’€KTiIB  KPUMIHAJIBHOIO  NPABONOPYLICHHS’.
[Tpubiunmkm aBocTyneHeBoi Kiacudikarlii 00’€KTy KpUMIHAIHHOTO
MPaBOMIOPYIICHHS OCTATOYHO HE BU3HAYWIKNCS 3 PIBHAMH 00 €KTY
KPUMIHAIBHOTO TPABOIOPYIICHHS, MPOIIOHYIOYH Horo moain abo Ha
pomoBuit 1 Oe3mocepenmHiil, OCKIIBKM  3arajlbHOTO 00 €KTY
KPUMIHAIBHOTO TIPABOMIOPYIICHHS HE iCHY€, BIH HE € DPEaNbHOI0
TIMCHICTIO Ta HIYOTO HE JIa€ Hi JJIS HAayKH, Hi JUIs IPaKTUKH, ad0 Ha
saranbauii 1 Gesmocepenniit®.  I1.C. MarviueBcbkuii,  Oymayuu
MPUXWIEHAKOM JIBOCTYTIEHEBOI Kitach]ikallii 00’ €KTy KpUMiHAIBHOTO
MPaBOTIOPYILICHHS, CTBEPIKYBaB, IO BCS CYKYITHICTh CYCIUIBHHX
BIITHOCHH, KA OXOPOHSETbCS 3aKOHOM TPO  KPUMIHAIBHY
BiJINIOBIIAJIbHICTh, HE MOXE OyTH 00’€KTOM SIK €JIEMEHTOM CKJIaay
KPUMiHaJILHOTO MpaBornopylieHHs. Lle 00’ eKT KpuMiHAIBLHO-ITPaBOBOT
OXOpOHH, SIKHH HE CJiJl OTOTOXHIOBaTH 3 TMOHATTAM 00 €KTa
KPUMIHAJIBHOTO TIPABOIOPYIIEHHS 1 Uil BKJIFOYEHHS 3arajbHOrO
00’ekTa y Kiacudikamio 00’ €KTIB KPAMIHAILHOTO MPaBOIOPYIIEHHS
Hemae migcraB. OTxke, JBOcTyreHeBa kiacuikamis 00’ €KTy
KPHUMIHAJIBHOTO TIPaBOIIOPYIIEHHSI BKIIOYAE B ceOe JIMIIe pOJOBHil i
Oe3nocepeHiil 00’ eKTH®.

! Tauiii B.SI. O6’eKT i mpeaMeT 37104MHY B KPUMiHAJILHOMY IIpaBi
VYxpaian: Hapu. moci6nuk. Xapkis : Ykp. ropun. akaz., 1994. C. 59—-60.

2 HertsaproBa [.B. BukopucTanHs MaloiTHROI JUTHHH JJIST 3aHATTS
XKeOpanTBOM: KpUMiHAJIBHO-TIPABOBa Ta KPUMIHOJIOTIYHA XapaKTepHCTHKA 1

3amobiranHs : aBroped. amc. ... KaHm. opua. Hayk : 12.00.08. Xapkis,
2012. 19 c.
3 Tam camo.

4 Marmnescekuii T1.C. Kpuminanene npaso Ykpainm: 3aranbHa
YacTHHA : MIpyd. U CTyA. Fopus. By3iB i ¢ak. Kuis : A.C.K., 2001. C. 102.
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Haii0inpm mommpeHol0 € TpHUCTymneHeBa Kiacugikaris
00’€eKTIB, fKa BHUJAUISE 3arajibHUi, pPOJOBUH Ta Oe3mocepenHin
00’€KTH KPUMIHAJILHOrO mnpaBonopyineHns'. [Tlixrpumyroun aymKy
PO MPaBUIBHICTh 3aCTOCYBAHHS IPH JOCHI[KEHHI BHIICBKa3aHHUX
NUTaHb  TpUWIeHHOT Kiacudikanii 00’€kTa  KpUMIHAJIHLHOTO
[PABONOPYIIEHHS, OOIPYHTYEMO HAIly TO3ULIK MipKyBaHHAMH
B.A. Taris, sxkuiéi CTBeppKyBaB, IO BIIMOBa BiJl TPUYWICHHOL
knacugikanii He € OakaHOI, OCKIIBKM Ha Hi 3acHOBaHa BCs
cucrema OcoOmuBoi wactuau KK, ska Bignosimae morpedam
MPaKTUKH, € JOTIYHOIO 1 JO3BOJISIE BU3HAYMTH 00’ €KTH KPUMIHAJIBHO-
[PaBOBOi OXOPOHH HA PI3HUX PIBHAX y3aralbHEHHS'.

[Ilomo ocTaHHBOI, YOTHPUWICHHOI Kiacudikamii 00’ekra
KpUMIHAIBHOTO  TPaBOMOPYIIEHHS, BapTO BKa3aTW, M0 il
MPUXWIBHAKA ~ BUAUISIOTE MK pomOBMM  Ta oe3nocepenHimM
00’extamu BugoBuit 00’ekt. Tak, M.M. KopxaHCbkuii 3a3Ha4daB, 10
JIOJTATKOBOIO JIAHKOKO y Kiacudikamii 00’€KTiB KPUMIHAIBHOTO
MpaBOIOpYyIIeHHST € BuAoBUA 00°ekt. Ockinpku Hopma KK
nependadae (OMUCy€e) He KOHKPETHE KPUMiHAIBHE MTPABONIOPYIIICHHS,
a Woro BUJ, BYCHUH IMPOIOHYBAB BH3HABATH 00’ €KTOM IIOTO BUIY
KPUMIHAIBHOTO TPaBOIIOPYIIIEHHS HEe Oe3nocepeHiil (KOHKPETHHN),
a BUAOBHN 00’€KT, TOOTO 00’€KT MEBHOTO BHUAY, a Oe3mocepemHin
00’€KT y TakoMy pa3i CTaBaB JMIIE YACTKOBHM BHIIaJKOM HPOSIBY
BHJIOBOTO (OKPEMOI0) BUJY CYCIUIBHUX BigHOCHH®,

Orxe, BCS CyKynHicTh oOxopoHoBaHux Hopmamu KK
CYCHUIPHUX BIIHOCHH € 3araJlbHUM O00’€KTOM KPHMiHAIBHOTO
MPaBOINOPYIIEHHS. 3arajJbHU 00’ €KT Ha KOKEH OKPEMHUI BU3HAYCHUH
MOMEHT 4acy € CTaOUIbHUM, ajle 3 IUIMHOM 4Yacy CTa€ TUHAMIYHKM,

! Kpuminanbne npaBo Ykpainu : 3aranbHa 4acTHHA © MHAPYYHHUK /
[FO.B. baynin, B.I. bopucoB, B.I. Trotrorin Tta iH.]; 32 pexa. mpod.
B.B. Cramuca, B.4l. Tarist. 4-te Buj., nepepo6it. i gomos. Xapkis : IIpago,
2010.C. 111.

2 JlertsproBa 1.B. BUKOpUCTaHHS MaJONTHBOI AUTHHH IS 3aHATTS
XKeOpaluTBOM: KpUMiHAJIBHO-TIPABOBa Ta KPUMIHOJIOTIYHA XapaKTepHCTHKA 1
3anobiranHs : aBToped. auc. ... KaHA. topua. Hayk : 12.00.08. Xapkis,
2012. 19 c.

3 Tanit B.SI. OG’eKT i mpeaMeT 310YMHY B KPMMiHAILHOMY MpaBi
VYxpaian: Hapu. moci6uuk. Xapkis : Ykp. opun. akazn., 1994. 76 c.

4 Kopskanceknit  M.MA.  Kpamigikauis 3nmounnis. HapuanmbHuii
nociouuk. Bumanns 2 — re. Kuis : Atika, 2002. C. 203-294.
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ockinbky BHachinok 3MiH y KK okpemi cycminbHi BiIHOCHHU MOXKYTb
Opatucs mij KpUMiHaJIbHO-MIPABOBY OXOPOHY, @ 1HIII — BUBOJUTHUCS 3-
i KpUMiHAIBHO-TIPAaBOBOI OXOpoHH. OOcCAr 3aranbHOro 00’€KTa
KPUMiHAaJbHOTO TIPaBOMOPYLICHHS] HAa KOXXHUM OKpEMO B3SITHH
MOMEHT 4acy CBITYMTh MPO 00CAT KpuMiHasizauii y Bianosigaomy KK
1 Ipo cTaH 3/AiACHEHHS KpI/IMiHaJ'ILHO -[PABOBOI TIOJIITHKH B JIEPKaBi'.
Mu BBakaeMO CIYUIHOIO MO3HLII0 Py BYCHHX IPO HEOOXIIHICTH
BU3HAHHS 3arafbHOrO 00’€KTy KPHUMIHAIBHOIO MPAaBOIOPYLICHHS
NepImuM ~ €JeMEHTOM  TpuwieHHoi — knacudikamii  00’ekTiB
KpHMiHaJbHUX MPABOMOPYIIEHb. 32 3aralbHOBCTAHOBJICHOIO AYMKOIO,
3arajbHUN 00’ €KT KPUMiHATBHOTO MPABONOPYIICHHS — 1I€ CYKYITHICTh
OXOPOHIOBAaHHX 3aKOHOAABCTBOM IPO KPUMiHAIBHY BiAMOBIIaIbHICT
cycrminbHux  BigHocuu®. TeopermuHe W OpakTHYHE 3HAYECHHS
BUIUIEHHS 3araJibHOTO 00 €KTa TPABOMOPYIICHHS  ICMOHCTpYe
CycmimpHy — HeOe3meky 1 CHpSIMOBaHICTL KPUMIHAIBHOTO
[PABOIOPYILEHHS HA CYCIIIBHI BiIHOCHHN".

Y Mexax 3arainpHOTO 00’€KTa BUAUISIOTHECS POJOBI 00’ €KTH
KpUMiHAIBHUX MPaBOMOPYIIEHh — BUOKPEMJICHI TPYNH OJHOPITHUX
a00 TOTOXXHHX CYCHUTFHUX BiHOCHH, IO OXOPOHSIOTHCS HOPMaMu
omHOro 1HCTUTYTY OCOONMBOI YaCTHHHM KPHMIHAJIHHOTO IpaBa Bil
OTHOPITHUX KPWMiHAJBHUX MPaBOMOpyIIeHb. CyKyIHICTh POIOBUX
00’eKTIB cKiamae 3aralbHUMl 00’ekT. PomoBwii 00’€KT crpwusie
YiTKOMY  BCTAHOBJCHHIO  CTyNeHsS  CYCHUJIbHOI  HeOe3leKu
KPUMiHAIBHOTO TPABOIOPYIICHHS Ta HOTO npaBHnLHiﬁ KBaniq)iKaui'l'
PonoBrm 00’€KTOM BH3HAIOTBCS OKPEMi OJHOPiAHI 3a CBOIMH
BIIACTUBOCTAMH TPYIIH CYCIIIBHMX BiIHOCHH; IICBHA CYKYIHICTb
KPUMiHQIBHO-TIPABOBHX HOPM; Psifi TOTOKHHMX UM OJHOPIIHHX 32
CBOEI0 COLIAJBHOIO Ta EKOHOMIYHOK CYTHICTIO CYCHUIBHHX
BITHOCHH, $IKI TIOBUHHI OXOPOHSTUCS €IMHUM KOMIUIEKCOM
B3a€EMO3AIEKHUX KPUMiHAIBHO-TIPABOBUX HOpM®,

! Tamiii B.f., Ilomomapenko IO.A. OG’eKT KpHMiHAIBHOTO
TpaBonopymieHHst. Bicnux Acoyiayii kpuminarvhoeo npasa Yxpainu, 2022,
Ne 2 (18). C. 209.

2 Kopxkancekuiit  M.J.  Ksanidixamis  3mounnis.  HapuanbHuii
nocionuk. Bumanns 2 — re. Kuis : Atika, 2002. C. 107.

3 Tam camo. C. 123.

4 baxxanop M.WU. VYronoHoe mpaBo YkpauHpl. OOIias 4YacTk.
Huenponerposck : [loporu, 1992. C.31; KpuminaneHe npaBo YKpaiHH.
Oco06nuBa vactuna: [linpyunuk mis BY3is / M.I. baxanos, }0.B. bayuiH,
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B Teopii kpuMiHaNBEHOTO MpaBa iCHye MO3MLIS, IO POJAOBUI
00’eKT SIK CKJaJoBa YacTHHA 3arajJbHOro 00’ekTa € 0a3o10 s
knacuikalii KpUMiHATBHUX TPaBONOPYLIEHs 3a rpynamu. Kpim
TOr0, BIH CIYT'y€ OCHOBOIO sl MOOYIOBM MiAACUCTEM HOPM
Oco6muBoi yactuau KK, sika moaiiseThcsl HA BiMOBIHI PO3JILIH,
10 Mepea0ayvaroTh BiJNOBIJAIBHICTh 32 MOCSTaHHS Ha TOM YW 1HIIHIA
ponoBuii 00’ekT. ToMy BapTO BHM3HATH NPABHIBHOIO ITO3HUIIIO
€.B. Jlamyka CTOCOBHO TOTro, IO POMOBHH 00 €KT KPUMiHAIBHUX
MPaBOMOpPYIIEHh BHUCTYIIAE KpPUTEPiEM, 3a SKUM 3aKOHOJABEIb
00’eJHaB  KPUMIHAIGHO-NIPABOBI HOPMH B OKpeMi  po3Iiiu
Ocob6nuBoi wactuun KK, 10 SKMX BKIIOYAIOTHCS, 3aJI€KHO BiJT
00’€KTa KPMMIHAIBHO-NIPABOBOi OXOPOHH, HOBI HOpMmu'!. Came ToMy
POIIOBHIT 00’€KT € KPUTEPieEM, IO TTOKIAIEHUI B OCHOBY CTPYKTYPH
Oco6muBoi wactuan KK: BumineHHs po3fmimiB, ski 00 €IHYIOTH Y
co0i ocsATaHHS Ha OJHOPiAHI 200 TOTOXKHI CYCHiNbHI BITHOCHHHU.

B crpyktypi pomoBoro 00’€KTy dYacoM  BUALISAIOTH
OesnocepenHiii  00’€KkT, TOOTO Ti CyCHiNBbHI BIOHOCHHH, IO
BUCTYNAIOTh 00’€KTOM KOXXHOTO OKPEMOT0 BHIY OJMHUYHOTO
NPABOMOPYIICHHS, TIEePeA0adeHOro OKpeMO B3SATOI  CTaTTEI0
Oco6muBoi wactuan KK. IIpu mpomy, came OesmocepenHiii 00’€KT
MiJUIATa€ BCTAHOBJICHHIO Y TPAaBO3aCTOCOBHIN MiSIIBHOCTI 1 BIDIMBAE
Ha KBanipikanio. Omxke, OesmocepeaHii 00’€KT KPUMIHATLHOTO
MPaBOMOPYIICHHS — 1€ Ti KOHKPETHI CYCHIIbHI BiJIHOCHHH, IKUM 200
CIIPHYMHSETBCS IIKOJMA, a00 CTBOPIOETHCS 3arpo3a CHpPUYMHEHHS
mKoau?, a00 HMM BUCTYIIAIOThH COI{albHI IIHHOCTI, Ha SKi IocsArae

B.I. Bopucos, C.B. T'aBpum. KuiB — XapkiB: FOpiakom IaTep, 2002.
C. 97-101; KpuminasnbHe npaBo YKpainu : 3arajbHa 4aCTHHA : HIPYYHHK /
[FO.B. baynin, B.I. bopucoB, B.I. Trotrorin Tta iH.]; 32 pexa. mpod.
B.B. Crammuca, B.4I. Tauis. 4-te pun., nepepo0i. i nonos. Xapkis : IIpaso,
2010. C.97-111; Kopxancekuit M.M. Ksamidikarmis 3709HHIB.
Hapuanbuwmii mociouuk. Buganus 2 — re. Kuis : Atika, 2002. C. 118; Tarriit
B.SI. O0’exT i mpeaMeT 3704MHY B KpUMiHANBHOMY npaBi Ykpainu: Hapu.
nociOHuk. XapkiB : YKp. ropun. akan., 1994. C. 59-70;

! Jlamyk €.B. TlonsTrs i ctpykTypa 06’€kta 3ymounny. [Ipobremu
nenimenyiapnoi meopii i npakmuxu : IOPIYHMI OrojeTeHb / [3a 3ar. pen.
JI-pa 1opuj. Hayk, mpod. A.A. Mysuxku]. Kuis : KIOI KHYBC, 2005. C. 198.

2 HertsaproBa [.B. BukopucTanHs MaJONiTHBOI JUTHHH IS 3aHATTS
XKeOpalTBOM: KPHMiHAIBHO-IIPABOBA Ta KPUMIHOJIOTIUHA XapaKTepUCTHKA 1
3anobiranHs : aBToped. auc. ... KaHAa. opua. Hayk : 12.00.08. Xapkis,
2012. 19 c.
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KOHKpeTHe JisHHs'. Came xapaktep O€3MOCEPENHBOrO 00’ €KTa
KPUMIHAIBHOTO TMPaBONOPYIICHHs BHU3HAa4Yae crenudiyHi pucH
JiSTHHS B LIJIOMY Ta € KpUTEpieM AJs BiIMEKyBaHHS KpUMiHAIBHUX
MIPaBOIOPYIIICHB, BITHECEHUX JIO0 OJHIET 1 Ti€T K TPyIH, OCKUIBKU BiH
y OinbIIOCTI BUMAKIB € EIEMEHTOM CKIaxy, IpUTaMaHHUH
KOHKPETHOMY MPABOINOPYIIEHHIO?,

B Teopii KpuMiHaIBHOTO MpaBa NPUHHATO BBAXKATH, IO
OKpeMi CKJIagy KpPUMIHAJIBHHX IPAaBOMOPYIIEHb OJHOYACHO
MOCATal0Th HE Ha OJIMH, a Ha JBa Oe3mocepeHi 00’ ekTH (Tak 3BaHi
IBOOO’€KTHI KpHUMiHAIbHI MpPaBOMOPYIIEHHS), y 3B’SI3KY 3 YUM
3aKOHOJIABIIEM BHUJUISETHCS OJMH 3 HHUX (OCHOBHHUH), SKHH TICHO
3B’SI3aHMI 3 POJOBUM OO’EKTOM 1 OUIBII HOTO KOHKPETU3YE, IO
JO3BOJISIE BU3HAYWTH CYCHUIBHY HEOE3MeYHICTh KPUMiHAIBHOTO
MIPABOIIOPYIIEHHS, CTPYKTypy WOTO CKJIagy 1 Micle B CHCTEeMi
Oco6mBoi wactuan KK°. Omke, y TUX HiSHHAX, IO OJHOYACHO
MOCSITAl0Th HAa J[BA YW OibIIe Oe3rmocepenHix 00’ €KTH, BUPI3HIIOTH
OCHOBHUI1 (ToJIOBHHUI) Oe3rocepeHiii i JOJaTKOBHA Oe3nocepenHin
o0’extu. [lpm domy, mepmmii 3 HHUX ICHye B MeXax pOJIIOBOTO
00’€KTa, 1 € BUPAKAETHCS CaM€ B TUX CYCHIIbHUX BiIHOCHHAX, HA SIKi
B IEpLIy Yepry IOcCsrae KpuMiHajbHE MpaBoONOpyweHHA. To0To,
CYTHICTHh maHOl Kimacudikamii momsrac y BUAUIEHHI, MOpAL 3
OCHOBHUM 0Oe3rocepeHiM 00’ €KTOM, JOJaTKOBOTO 0€3IM0CepeTHhOTO
ta nudepeHmianii Ha HWoro piBHI me aBoX miABHAiB. He Bapto
3a0yBarTH, 1110 HEOOXiIHICTh HaBe/eHOI Kiacuikallii BUHUKAE JTUIIIe
Yy BHIAJAKaX, KOJU IPaBONOPYIIEHHS OIHOYAcHO 3aBIae abo Moxe
3aBJaBaTy IIKOY JBOM Oe3mocepenHiM 00’ ekram?,

! KpumiHanbHe npaBo YKpaiHd. 3aralbHa YacTHHA : [IiApy9HHK] /
[FO.B. Anekcanapos, B.I. Aurunos, M.B. Bomonpko Ta iH.] ; 3a pexm.
M.I. Mensauka, B.A. Knmumenka. 5-te Bua., mepepoOi. Ta momoB. Kuis :
Arika, 2009. C. 130.

2 Tauiii B.J. OG’ekT i mpeaMeT 370YMHY B KPMMIHAIBHOMY TIpaBi
VYkpainu: HaBu. nociOHuk. Xapkis : Ykp. opun. akan., 1994. 76 c.

3Yopumii P.JI. 3104MHM NPOTH OCHOB HAIIOHANBHOI OE3IMEKH 3a
KpUMiHaJbHAM TIpaBOM YKpaiHu: MoHorpadis. XMeIbHUIBKHHA: XMeJbH.
YH-T yTIpaBiiHHS Ta rpasa, 2018. C. 298.

4 Kpuminansne npaso Ykpainn. Ocobnuea yactuna: [ligpyIHuK s
BVY3is / M.I. baxxanog, }0.B. baymin, B.I. bopucos, C.B. I'aBpum. Kuis —
Xapkis: FOpinkom Iutep, 2002. C. 100; Tamiit B.fI. O6’ekr i mpeamer
37I0YMHY B KpUMiHAJIbHOMY IpaBi Ykpainu: Hasu. mociOnuk. Xapkis : Ykp.
opui. akan., 1994. C. 70-74.
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HonatkoBuii Oesmocepennii 00’€KT — me Ti CycHiIbHI
BIAHOCHHHU, TIOCSATaHHS Ha AKI 3JIHCHIOETBCS YM  MOXKE
3MIACHIOBATUCS ~ OJHOYACHO 3  TMOCSTaHHAM Ha  OCHOBHUM
Gesnocepenniii  06’ekt'. JlogaTkoBMM Ge3MOCEpenHiM 06’ €KTOM
BUCTYNAIOTh TiABKM Ti CYCHUIbHI BiAHOCHHH, SKHM 3aBXKIH
3aBJA€THCS IIKOAA (I0NATKOBUH 000B’I3KOBUI 00’ €KT) a00 BUHUKAE
3arpo3a ii 3amofisiHHSA (JOJATKOBUH (haKynbTaTUBHHNA 00’ €KT).
BaxinBo migkpeciauTH, IO TaKKUM 00 €KTOM MOXYThb OyTH JIHIIe
BiJIHOCHHH, TIOCTaBJCHI 3akoHOJaBileM mix oxopoHy KK, ToOTO
BHU3HAYEH] K TaKKi 00’ €KT CAMUM 3aKOHOJIABLIEM?,

AJle HaBiTh Taka JIOCUTh OOTPYHTOBaHA MO3HIIiS HE € CTANOIO,
aJDKe cepell JEKUIbKOX 0e3mocepeHiX 00’€KTiB, Ha SKi OJHOYACHO
MoCsIra€ KpUMiHaIbHE TTPABOMIOPYIIEHHS, TOTPIOHO BUIIIISATH:

— OCHOBHHHA — CYCHUJIbHI BIZHOCHHH, $Ki 3aKOHOJaBEIlb,
CTBOPIOIOYH HOPMY, HaMaraBcs MOocTaBUTH 1ix oxopoHy KK;

— JIOAAaTKOBUH — Ti CYCHIIBHI BiIHOCHHH, SKi, 3aCTyTOBYIOUH
B TIEBHOMY AacIleKTi CaMOCTIHHOI OXOpOHHW IIOJ0 METH 1 3aBIaHb
CTBOPEHHSI JaHOi HOpMU, 0XopoHstoThcs KK mo6ivHo;

— dakynbTaTUBHUA — Ti CYCHUIBHI BIIHOCHHH, SIKi
3aCIyTOBYIOTh B IHIIAX BHUMAAKAaX 1 CAMOCTIHHOI KpHUMiHAIBHO-
MIPaBOBO1 OXOPOHM, 1 SIKi PN BUMHEHHI KOHKPETHOTO KPUMIHAIIEHOTO
NPaBOMOPYIICHHS MOXXYTh CTaBHTHCh B HeOE3MeKy 3arojisiHHS
IIKO/IU, aJIe HE 3aBXKIU 000B’SI3KOBO.

Cnig 3BepHYTH yBary Ha HEIIOJaBHO O3BYYEHY MPOTIO3HIIi0
HOBOi  Knacudikamii  KpUMIHaJIBHHUX  TPaBONOPYIIeHb.  Tak,
M.IL IManoB, C.O. XaputonoB, B.B.TameiioBa 3ampornonyBaim 3
METOI KOHKpETH3allii, JUIs TJIUOIIOro 3°sICyBaHHS CYTHOCTI Ta
3HAYCHHS 00 €KTYy KPUMIiHAJIBHOI'O MPABOMOPYIICHHS, MOJIUIUTHA HOTO
3a 00CSATOM TIOHATTS (Ha OCHOBI JIOTIYHOT onepailii «kacudikarii») Ha
TaKi BUIIM: a) 3aralIbHUH (CYKYITHICTh YCiX CYCIJIBHHUX BiTHOCHH, IIIO
OXOPOHSIOTBCS BiJl 3JIOYMHHO-TIPOTUIPABHHUX TIOCSATAaHb HOPMaMH
KPHMiHaJIBHOTO 3aKOHOJABCTBa), 0) pomoBuil (meBHEe KoJo (Tpyma)
OJJHAaKOBHX 200 OJHOPIJHHX 33 CBOEIO COLIAIBHOIO CYTTIO CYCHUTBHUX

'"Taniii B.S., TIlomomapenko IO.A. OO’ekT KpPHMIiHAJIEHOIO
IIpaBONOpYLIEHHS. BicHuk Acoyiayii kpuminanvrnoz2o npasa Yxpainu, 2022,
Ne 2 (18). C. 210.

2 Tauiii B.5I. O6’exT i npeaMeT 37104MHY B KPUMiHAJILHOMY IIpaBi
VYxpaian: Hapu. mociOxuk. Xapkis : Ykp. topun. akaz., 1994. C. 70-74.
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BITHOCHH, IO OXOPOHSIOTHCS €IWHUM KOMIUIEKCOM (TPYIIOI0)
B3a€MOIIOB’SI3aHUX  KPUMIHAJTLHO-TIPABOBUX  HOPM), B) MPSAMUH
(YacTHHOIO POIOBOrO 00’€KTa € KOHKPETHE CYCHiJIbHE BiJHOILICHHS,
IO OXOPOHSIETHCS TMEBHHUM SIKMM Oe3MocepeTHbO 3aBAA€THCS IIKOIA
KpHMiHaJbHUM TPaBONOPYIICHHSIM a0 CTBOPIOEThCS 3arpo3a il
3anogignHs). [lpudomy oOcCTaHHIH TIPONOHOBAaHWH BHJ 00 €KTY
(mpsiMuii), Ha AYMKY BUYCHHMX, MOXKHA MOAUIMTH Ha: a) OCHOBHHM
npssMuil  (KOHKpETHE CYCHiJIbHE BiJHOIICHHS, Ha SKE IOCATaE
KpHMiHaJbHE TMPABONOPYIIEHHS, 1 SIKE Mepll 3a BCE CTaBHUTHCA IIij
3aXMCT BIAMOBIAHOT HOPMHM KPHUMIHAJIBHOTO TpaBa), 0) 10JaTKOBUI
mpsiMuAil 00’ €KT (CyCHiIbHE BiJHOIIEHHS, IO JOMOBHIOE OCHOBHHMA
00’€KT 1 SKOMY 3aBIa€ThCs IIKOoma abo CTBOPIOETBCS 3arposa ii
3aIOJIiTHAS Yy 3B 53Ky 13 MOCATaHHSM HAa OCHOBHHM MpSIMHK 00’€KT),
SIKFA TEX TMPOMOHYETHCS PO3AUIHTH HA: a) IOJATKOBO-000B’SI3KOBUH
(cycminpHI  BIIHOCHMHHM, SKHM TIPpH BYMHEHHI KPHMiHAIBHOTO
MPABOINOPYILECHHS 3aBXIH (3 TOUKH 30pY 3aKOHY) ILIKOJA, SIKIO BOHA
3apmaHa abo 3arpo3a 11 3aBHAaHHS CTBOPIOETBCS Y 3B’SI3KY 3
MOPYIICHHSIM OCHOBHOT'O 00’€KTa), 0) HONaTKOBHH (aKyJIbTaTUBHUIA
00’ekT (CyCHiibHI ~ BIJIHOCMHM, SKIi TIPH BYMHCHHI IEBHOTO
KPUMiHaJIbHOTO TIPaBOMOPYLICHHSI MOXYTb OyTH TOpYIIEHI pa3oMm 3
OCHOBHHMM 00’€KTOM, aJle MOXKYThb i He Oyt mopymieni)'. Beaxkaemo,
o JjgaHa kiacuikaiis Mae MpaBO Ha KHUTTS, ajie, OKPIM HOBOI
TEpMIHOJIOTI{, HIYOro IHIIOrO B PO3yMiHHs Kiacudikamii 00’€KTiB
KpUMiHaJbHUX IPaBOINOPYIEHb, B TEOPII0 KPHUMIHAIBHOTO IpaBa He
MPUBHECIIA.

Orxe, pomoBuii 00’€KT KPUMIHAJIBHOI'O IPABONOPYILCHHS,
niepenbaveHoro ct. 399 KK «YwmucHe 3HuIEHHST a00 TOIIKOKEHHS
MaifHa 3aXMCHHKAa YH MpPEACTaBHHKA OCOOM» — L€ IPaBOCYIJs.
[onmoxennssmu  ct1. 124 Konctutymii YkpaiHM BHU3HAYAETHCS, IO
NpaBoCyis B YKpaiHW 3/ifCHIOETECS BUKIIOUHO cyaamu?. [lpu
upoMy KoOHCTUTYLiS He BHM3HAua€ 3MICT TEpMiHY IPaBOCYIJS.
BignosigHo 10 cT.2 3akony Ykpainu «IIpo cymoyctpiii Ta craryc

'Tlanos M.L., Xapuronos C.O., TamemoBa B.B. 06’exr
KPUMIHAJBHOTO  IPABOMOPYIICHHS: CydYacHI  TpakTyBaHHA.  Bichuk
Hayionanvnoi axademii npasosux nayk Yrpainu. 2021. Ne 4. C. 267. DOI:
10.37635/jnalsu.28(4).2021.262-269

2 Koucrurymis VYkpainn BiZ 28.06.1996 p. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text
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CyZImiB» CyJ, 3/IHCHIOIOUM IIPaBOCYIAs Ha 3acagax BEPXOBEHCTBA
npaga, 3a663neqye KOKHOMY MpaBO Ha CTPABE/UIMBHIL Cy/l Ta MoBary
70 IHIIMX MpaB i cB00OJ, rapanToBaHUX KOHCTUTYILI€IO 1 3aKOHAMHU
VkpaiHu, a TakoX MDKHApOIHMMH JIOTOBOPaMH, 3roAa Ha
000B’I3KOBICTh KMX HajaHa BepxosHow Panor Vkpainu'. Came
Li€I0 HOPMOKO BH3HAYAETBHCS 3MICT TPaBOCYANs SK JEpPiKaBHOI
JISUTBHOCTI CY/IiB, METOIO SIKMX € 3aXHCT MpaB 1 CBOOOA ycix cy0’eKTiB
CYCHiJIbcTBa. A OT TBEpMKEHHS MpO Te, IO MAisUIBHICTH CYiB
3aCHOBaHAa Ha 3acajli BEPXOBEHCTBA MpaBa Ta CHpsSMOBaHa Ha
3a0e3IeUeHHs paB Ta CBOOO, Ja€ MiJCTaBU BHU3HAYNUTH NPABOCY I
SIK CyCIIiJIbHE ONaro, sKe 3aJ0BOJILHSE IHTEPECH CYCIIUIBCTBA Y
MOHOBJIEHH] TTOPYIIEHHX MPAB Ta OXOPOHIOBAHUX 3aKOHOM IHTEPECIB.

B miteparypi mommpeHa IymKa, IO I TPABOCYAISAM SIK
00’€KTOM KPUMiHAJIBHO-TIPABOBOI OXOPOHHU CIIiJ] PO3YMITH HE JIUIIIC
TiSUTBHICTH CYIy 3 pO3TIISAy Ta BHPIIICHHS CIpaB, a M MISIBHICTH
OpraHiB JOCYJOBOTO PO3CIiAyBaHHA, Ti3HAHHS, a TaKOX OpraHiB
BUKOHAHHS CYZIOBUX pilleHs’. [HIIA MO3MIIS CBiIUMTH IPO TE, IO
TIOHSITTSI IIPABOCYIS» HE OXOIUTIOE BCIO }opmc;[HKuiI‘/iHy ILiHJII)HiCTb
PazoM 3 TuM, HalOUIBII MOMIMPEHUM Y HAYI € TBOACTICKTHUH ITiIXi1]T
O BU3HAUEHHsI TMOHATTS «IPaBOCYAJs» 3a JIONOMOTOI0  SK
3MiCTOBHHX, TaK i (JOpMaIbHUX 03HAK". J0BEIEHO, 10 (OPMAIBLHOIO
03HAKOI0 TPaBOCYIJs € 3[iHCHEHHS Woro y (opMmi CyJ0YMHCTBA
CyJlaMH SIK JICP’)KaBHUMHU OpraHaMH, a 3MiCTOBHOIO — BiJIIOBIJHICTh

! IIpo cymoyctpiii Ta cratyc cynmis : 3akon Ykpainu Ne 1402-VIII
Bix 02.06.2016 p. URL: https://zakon.rada.gov.ua/laws/show/1402-19#Text

2Tuuupa T.€. KpumiHanbHA BiINOBiJalbHICTE 3a BTPyYaHHSA B
JISUTBHICTh 3aXUCHHKA YKpaiHu : Jquc. ... a-pa dimocodii : 081 «IIpaBoy.
Xapkis, 2021. C. 98.

3 [leniteko M.B. KpuminaneHO-paBoBME MiAXiA 10 PO3yMiHHS
MOHATTS TpaBocyanst. Bicnux Hayionanvhoi axademii npagoeux Hayk
Vpainu. 2015. Ne 3 (82). C. 128.

4 Mamox JLM. KpuMmiHalbHA BiANOBiNANBHICTh 3a 3IOYMHH IPOTH
npaBocy st : MoHorpadis. JIeiB : JIHY im. IBana ®panka, 2020. C. 192—
193, 210.

> Xpucrosa IO. TpaBocyans sk 00’ €KT KPUMiHOJIOTIYHOTO 3aXHUCTY.
Haykosuti  gicHux JJHinponempo6cbKozo  0epi#cagHozo  YHieepcumemy
snympiwnix cnpag. 2022. Ne 4. C. 294. DOI: 10.31733/2078-3566-2022-4-
292-298
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BHMOTaM CITPaBEIJINBOCTI 1 3a0e3neUeHHs €()EKTUBHOTO ITOHOBICHHS
B mpaBax'. Ila aymka HaOyia NOIIMPEHHS 1 IIATPUMKM, ajKe
BBaYKA€THCS, IO BOACHEKTHE BU3HAUCHHS MOHATTSA «IIPaBOCYIJISD)
(uepe3 #oro 3MicTOBHY Ta (opMaibHy O3HAKH), HAWOUIBII MOBHO i
BCeGIUHO BiZOOpaKae 3MICT LBOrO MOHATTA?. ApPryMEHTOM Ha
MiATPUMKY KOPEKTHOCTI IBOACIEKTHOTO MigXOMy AJisl BU3HAUCHHS
MOHATTS.  «IPaBOCYAIs» € HMOro NpaKkTHYHE 3acCTOCYBaHHS
Koncrutyniitnum Cynom Ykpainu mig yac odiniiHOro TiayMadeHHS
nediHiii  «mpaBoCyAns»  BIANOBIZHO JIO TOJOXEHb CT. 124
Konctutynii Ykpainu sk caMocTiiiHOT Tany3i Aep:kaBHOI JisIbHOCTI,
SIKYy CyIW 3JIHCHIOIOTH IUISIXOM PO3TJISNY 1 BHPIMICHHS B CYIOBHX
3acilaHHAX B OCOOJMBiiM, BCTAaHOBIEHIN 3aKOHOM MPOIECYaTbHIN
(GopMi IMBIIBHKMX, KPUMIHAILHUX Ta iHIIMX CIIPaB’ Ta KOHCTATALlis
TIOJIO’KEHHS TIPO T€, IO «IIPABOCYAIS 32 CBOEIO CYTTIO BHU3HAETHCS
TakuM JIMII€ 3a YMOBHM, IO BOHO BIJAINOBIZa€ BHMOTaM
CIIPaBEUIMBOCTI i 3a6e3meuye eeKTHBHE MOHOBJIEHHS B IIpaBax»”.

'Bbirya B.C. ®inocodis mpaBocynns: imes Ta 3milCHEHHS
MoHorpadis. Kuis, 2011. C. 19.

2 Xpucrosa 0. IlpaBocynns sk 06’ €KT KpUMiHOJIOTTIHOTO 3aXHCTY.
Haykoeuii  gicnux  [Hinponempo6cbko2o  0epiicagHoz0  yHigepcumemy
snympiwnix cnpag. 2022. Ne 4. C. 294. DOI: 10.31733/2078-3566-2022-4-
292-298

3 Vxsana Koncruryniitnoro Cymy YkpaiHu IIpo BiIMOBY Y BiIKDHTTI
KOHCTHUTYLIHOTO TPOBA/KEHHSI Y CIIPaBi 32 KOHCTUTYL[IHHUM 3BEPHEHHSIM
JICp’)KaBHOTO 30BHIMIHHOEKOHOMIUHOTO mignpuemcTBa «CiaByTnd-Cranb»
monao TiaymadeHHs ctarti 124 Koncrutyuii Ykpaiuu i 3akoHy Ykpainu
«IIpo MikHapomHWI KOMepHidHUI apOiTpaxk» Bim 14.10.1997 p. Ne 44-3.
URL: https://zakon.rada.gov.ua/laws/show/vz44u710-97#Text

4 Pimenns Komcrurymilimoro Cymy VYkpaiam y copasi  3a
KOHCTUTYIIHHMM  momanHsM  BepxoBHoro Cyay VYkpaiHu 11010
BigmoBinHocTi  KoHctuTynii  VYkpaiHu (KOHCTHUTYHIHHOCTI) IOJOXXEHb
YacTHHH TpeThoi cTatTi 120, yacTuHu moctoi ctaTTi 234, 9aCTUHU TPETHOL
crarti 236 KpuminansHO-IpoliecyaabHOTO KOJEKCY YKpaiHu (crpaBa Ipo
pO3MIISA  CyJOM OKpPEMHX IIOCTaHOB CJIIYOro 1 MpOKypopa) Bix
30.01.2003 p.  Ne 3-pm/2003.  URL:  https://zakon.rada.gov.ua/laws/
show/v003p710-03#Text; XpucroBa 0. IlIpaBocymns sk  00’ekT
KpUMIHOJIOTIYHOTO 3axucty. Haykoguil gicnux J{Hinponemposcbkozo
depoicasrozo yHisepcumemy euympiwnix cnpag. 2022. Ne 4. C. 294-295.
DOI: 10.31733/2078-3566-2022-4-292-298
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Haii6inen MOBHOIO € JyMKa, IO IiJ] TPaBOCYIISIM CJIiJT
PO3YMITH  JisUTBHICTE CyAy 3 pO3IJSILy Ta BHUpPIMICHH Y
nependaueHoMy 3aKOHOM TIOPSAKY UMBUIBHUX, TOCHOJAPCHKHX,
aJMIHICTPAaTHBHUX CIPaB Ta KPUMIHAIBLHUX MPOBAPKCHb, a TaKOK
JiSUTBHICTD TIPaBOOXOPOHHUX OPTaHiB, SIKi CIPHUAIOTH 3AIHMCHEHHIO
CyJIOM IPABOCY/MS 1 3a0€3Meuy0Th BUKOHAHHS Horo pimens!. Tomy
CiT BBaXaTH POJOBHM OO0 ’€KTOM JisHHS, TMependadyeHoro
ct. 399 KK, oxopontoBanmnii HOopmamu KK mnopsmok cycminbHuX
BiTHOCHH Yy cdepi 3IifiCHEHHS MPaBOCYAsl, CIPUSHHS 3I1HCHEHHIO
TaKoi JisTIBHOCTI Ta HAJAHHS IPABOBOI JOIOMOIHU,

BigmoBigHo 10  BUAOBUX OO €KTIB  3JI0YMHIB  MPOTHU
MpaBoCyAs, iX MOXKHA Kilacu(DiKyBaTH Ha:

1) cycminpHi BimHOCWHH, IO 3a0e3MeUyrOTh (hopMyBaHHS
noka3iB abo iHmO1 iH(oOpMarii, o Mae OMIHOYHHUNA XapakTep, i
yac 3nidcHeHHs npasocynas (ct. 371, 372, 373, 383, 384, 385, 386,
387, 396 KK);

2) CycHiinbHI BIOJHOCHHH, IO 3a0e3MedylOTh BHPIIICHHS
3aBJaHb CyAy i Yac 3aificHeHHs mpaBocyans (ct. 375, 376, 376-1,
3717, 378, 379, 380, 381 KK);

3) cychminbHi BiZHOCWHH, 0[O0 3a0€3MEUyIOTh BUPIMICHHSI
3aBJIaHb, SIKi CTOSTH Mepe] 3aXUCHUKOM (TIPEeICTABHUKOM) OCOOH i
yac 3aiicHeHHs npaBocyans (ct. 374, 397, 398, 399, 400 KK);

4) cycminpHI BIJHOCHMHH, IO 3a0€3MeYyIOTh BHUKOHAHHS
CYJIOBOTO pillIeHHS IiJ| Jac 37iiicHeHHs mpaBocyust (cT. 382, 388,
389, 391, 392, 393, 394, 395 KK)°.

Crnin migrpumatd OOTPYHTOBAaHY TO3HWINIO IIOJ0 BH3HAHHSI
BHJIOBUM 00’€KTOM KPHMIHAJbHUX MPABOMOPYIICHb, 00’ €JHAHMX
OJTHOPiTHUMH CycrinbHUMHE BigHOCcHHaMU (cT. 397—400 KK), mopsnok
3MIIACHEHHS MTPaBO3aXMCHOI MisTIBHOCTI 0CO0OM0, SIKa HAJa€ MPaBOBY

'Jlocuu T.C. KpuminaneHa BimmoBimaneHiCTE 3a morposy a6o
HaCWJIBCTBO IOJI0 CYZJIi, HAPOJHOTO 3aciiaTelsl Y MPUCSDKHOTO : aBToped.
Jc. ... Kaeg. ropu. Hayk : 12.00.08. Xapkis, 2017. C. 8.

2 Jlriobuenko T.C. OG’€KT KpPUMIHANBHOTO MPABOTOPYIIEHHS,
nepen6avdeHoro cr. 399 KpuminanesHoro konekcy Ykpainu. @inocoghcoki
ma memooonociuni npobaemu npasa. 2024. Ne2 (28). C. 101. DOI:
https://doi.org/10.33270/02242802.99

3 [leniteko M.B. KpumiHaIbHO-IPAaBOBMM MiAXiZ 10 PO3yMiHHS
MOHATTS TpaBocyanst. Bichux Hayionanvhoi axademii npagoeux Hayk

VYkpainu. 2015. Ne 3 (82). C. 131-132.
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JOTIOMOTY, 3aXMWILIEHICTh OCOOMCTMX, MAaHHOBHX MpaB 1 iHTEpeciB
0c00u, KA 31IHCHIOE TaKy MisUTbHICTS Ta il OIM3bKUX pouyiB’.

OcHoBHEM  Oe3mocepeqHiM  00’€KTOM  aHaNli30BaHOTO
KPUMIHAIBHOTO MPABOMOPYLICHHS CJiJl BH3HABaTH BCTAaHOBICHHM
3aKOHOM TOPSAOK 3AIMCHEHHS MpaBOCYIAs, sIKMK 3abesmedye
JiSUTBHICTD 3aXMCHUKA Y MPEICTaBHUKA 0COOH 100 HalaHHS HUMH
[PaBOBOi JIONIOMOTH?; CYCIIbHI BiJHOCHHH, sKi 3a0e3MeuyroTh
HOPMaJIbHY IisUTBHICTD 3aXMCHHUKA YU MPEACTaBHUKA ocodu y cdepi
BiNIpaBJIeHHs NpaBoCYus’; iHTepecu mpaBocymus’. JlogaTkoBuM
00OB’SI3KOBUM HOTro 00’€KTOM BHCTyNa€ TpaBO BIACHOCTI, a
JOJTATKOBUM (PaKyJIbTaTUBHUM — 3JOPOB’S, YKUTTS, YECTh 1 TiTHICTh
0co0u, TPOMaJICLKHI TIOPAIOK, TPOMaJIChKa Oe3meKa’.

Omxxe, yMHCHE 3HHUIICHHS a00 TOIIKOMKEHHS MaiiHa
3axXUCHHKA 4M TpenacTaBHuKa ocodu (cT. 399 KK) € HacHapHUIIBKIM
KpUMIHAIGHAM  TPaBOMOPYIIEHHSIM 31 CKJIaIHUM, MOABIHHIM
Oe3nocepeHiM 00 €KTOM, KO OJHOYACHO BUMHSIETHCS TTOCSTAaHHS
Ha HOPMaJbHY 3aKOHHY [isJIBHICTh TOTEPIIUX 0Ci0 3 HagaHHA

! Jlorsunceknit  I'.B.  KpuMiHambHO-TIpaBoBa  XapaKTEpPHCTHKA
MOCSITaHHSI Ha 3aXMCHUKA YU MPEACTaBHUKA OCOOM : JTUC. ... KaHI. IOPUI.
Hayk: 12.00.08. Opneca, 2021. C. 68.

2 HayKoBO-TIpakTHYHUN  KOMeHTap KpHUMiHAmBHOTO  KOJEKCY
VYxpainu / 3a pea. M.I. Menpauka, M. 1. XaBponroka. 11-te Bua., mepepoOur.
ta gonoBH. Kuis : lakop, 2019. C. 1015; HaykoBo-nipakTHYHUI KOMEHTap
KpuminanpHoro komekcy VYkpaimm / 3a  pex. M.I. MenpHuKa,
M.I. XaBpoHioka. 7-me Buj., nepepobi. Ta jgomoB. KuiB: FOpunnuna
nymka, 2010. C. 408-410.

3Jlocna T.C. KpuminanbHa BigmoBigambHicTs 3a morposy a6o
HAaCWJIBCTBO IOJI0 CYZIi, HAPOJHOTO 3acifiaTerlsl Y MPUCSDKHOTO : aBToped.
JHC. ... KaHg. opum. Hayk : 12.00.08. Xapkis, 2017. C. 11.

4 Aagpycis I'.B., bantumes O.®, Pomamox bB.B. Kpuminaasme
mpaBo Ykpainu. OcobnuBa yactuHa. Kuis : Bua-so [Tammeoma A.B., 2002.
C.232-235; KpuminanbHe mpaBo YKpaiHu. 3aranbHa 4YacTHHA
[migpyunuk] / [FO.B. Anexcannpos, B.I. Aarunos, M.B. Bonoapko Ta iH.] ;
3a pen. M.I. MenbHuka, B.A. Kiimmenka. 5-te Bui., mepepo0i. Ta JOMOB.
KuiB : Arika, 2009. C.540-541; VYromoBHoe mpaBo: OOmas dvacth /
Anexcanapos 10.B., Autumnos B.U., Bonoasko H.B.]. Kues : Atuka, 2002.
C. 383-383.

5Jlocna T.C. KpuminanbHa BigmoBigambHiCTE 3a mOTPo3y a6o
HAaCWJIBCTBO IOJI0 CYZIi, HAPOJHOTO 3aciiaTelsl Y MPUCSDKHOTO : aBToped.
JWcC. ... KaH7. fopun. Hayk : 12.00.08. Xapkis, 2017. C. 9.
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MPaBOBOi AOMOMOTH Ta MOCSITaHHA Ha 1X BiacHicT. OOHIBa 00’ €KTH,
sKi 00’eAHaHI y CKJaAl LBOTO CYCHiIBHO HEOE3MEYHOTo MisTHHS €
B3a€MO3AJICKHIMUA MK €000, TOMY BIICYTHICTh OJHOTO 3 LIUX
00’€eKTiB  BHKJIIOYAE  CKJIaJ  TOABIMHOTO  MPaBOMOPYILIEHHS,
nependaueHoro ct. 399 KK.

TakuM YMHOM, MATPUMYIOUHM KOHLEIII0, IO TOKHM HEMae
3JI0YMHHOTO TIOCSTAaHHS, CYCIHiJbHI BiIHOCUHU MOXYTh ICHYIOTBH K
00’€KT KpUMiHAJHHO-TIPABOBOI OXOPOHH, a BXKE MICI BYUHEHHS
3JIOYNHHOTO JISIHHS 1[I  BIJHOCHMHHM BHUCTYMAKOTh SK 00 €KT
KPUMIiHQJILHOTO  TPABONOPYLIEHHs!,  IPONOHYEMO 00 €KTOM
KpUMIHAIBHO-TIPaBOBOi 0XopoHH y cT. 399 KK BBaxatu cycniibHi
BIIHOCHHH, SIKI 3a0e3Me4yIOTh 3aKOHHICTh Ta OE3MEpEIIKOIHICTD
3MIACHEHHS TPaBO3aXMCHOI MiSUTBHOCTI Ta 3a0e3MeuyroTh IPaBO
BIIACHOCTI 0c00aM, sIKi 3IHCHIOIOTh TaKy MisUIBHICTD Ta iX OMU3bKAM
ponudyaM, OCHOBHHM Oe3rlocepeqHiM 00 €KTOM — BCTaHOBIICHUH
MOPSZOK  3IIMCHEHHS 3aKOHOJABUO YPErylbOBaHOI [isUTBHOCTI,
CIpPSIMOBAaHOI Ha HAJaHHSI TMPaBOBOi JONOMOTH, JOAATKOBUM
000B’SI3KOBUM — TPaBO BIIACHOCTI, JOAATKOBUM (DaKyJIbTaTUBHUM —
3I0pOB’Sl, KUTTA, HYeCTh 1 TigHICTH 0OcCi0, $Ki 3HIHCHIOIOTH
MPABO3aXUCHY MiSUTBHICTh Ta IX ONW3BKUX POAHUYIB, TPOMAJICHKHMA
MOPSIIOK, POMAIIChKY Oe3IeKy.

Amnami3 00’€KTy  KPUMIHAIBHOTO MIPaBOMOPYIIEHHS,
nependadeHoro cr. 399 KK, Oyne HemoBHUM 0€3 pPO3KPUTTS
CTPYKTYpH CYCHUIBHHUX BiJHOCHH, SKi € 00’€KTOM aHai30BaHOTO
KPUMIHAJIBHOTO MPaBONOPYIICHHS. 3arajibHOBIIOMO, 110 CTPYKTypa
CYCHUIBHMX BIJHOCHH PO3TJISINAETHCS, BUXOASYM 3 PO3YMIHHSA
00’ekTa K OXOPOHIOBAaHMX 3aKOHOM NP0  KPHUMiHAJIbHY
BiJIMOBIaNbHICTh CYCIUTFHUX BiTHOCHH.

TpuuneHHa CTpyKTypa CYCHUIBHHX BiJTHOCHH, IO HAaWOiIBII
3MiCTOBHO PO3KPHUBAE IX CYTh, MICTHTh HACTYITHI €JIEMEHTH:

1)cy0’extn  (Y4acHUKHM) BIIHOCHH, SIKHMH € JIep)KaBa,
KOJICKTHBH, FOPUINYHI 0COOH, OKpeMi rpoMaisiHy. UiTke BCTaHOBIICHHSI
KOJIa YYaCHHUKIB CYCHIJIbHUX BIIHOCHH T4 BH3HAUCHHS 1X COLIAJIBHUX
(YHKIH 103BOJISIE BHIUIMTH CaMe€ Ti CYCIUIbHI BIIHOCHHH, SKi
BHCTYTIAIOTh 00 €KTOM KOHKPETHOTO TIPABONIOPYIIIEHHS,

' Jlorsuncekmii ['.B. KpuminagsHO-TIpaBoBa XapaKTEPHCTHKA

MIOCSITAaHHSI Ha 3aXMCHUKA YW IIPEACTaBHUKA OCOOM : JIUC. ... KaHJ. IOpUI.
Hayk: 12.00.08. Oneca, 2021. C. 76.
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2) mpeAMeT CyCHiJIbHUX BIJHOCHH — LI€ BCE T€, 3 MPUBOIY YOTO
YH y 3B’SI3Ky 3 YUM iCHYIOThH IIi BiIHOCHHM (MaifHO, pedyi, LiHHOCTI,
0co0a);

3) couianbHUil 3B’S30K (CyCHiIBHO 3HAUyIIa TiSUTBHICTB) SIK
3MICT CyCHIJIBHHX BiJHOCHH, IIO mependavae B3aeMOJil0 cy0’eKTiB
BiJHOCHH 3 PUBO.Y iX MpeameTa’.

Cy6’extn (Y4acHMKH) CYCHUIBHMX BITHOCMH — L€ HOCii
BiIMOBIZIHUX ~ OXOPOHIOBAHMX MPAaBOM  iHTepeciB®.  Buminenns
Cy0’€KTHOTO CKJIaJly JO3BOJISIE BCTAHOBUTH «MEXaHi3M» CPUUMHEHHS
HIKOAX 00’€KTy, ajkKe B OAHUX BUIAAKaX IIKOAA 00 €KTY 3aBAAETHCS
HUIAXOM O€3M0CepeTHbOr0 BIUIMBY Ha CaMOro cy0’€KTa CyCHIIbHHX
BIZITHOCHH, a B IHIIMX BUNAJKAX TaKy IIKOIY CIIPUYMHSIE caM Cy0’ €KT,
SKHMI € YYaCHUKOM OXOPOHIOBAHMX CYCIUILHUX BiIHOCHH®. MexaHi3m
3aMOMiTHHS KON OO0 €KTY CYCHUTPHHX BIHOCHH MOXeE OyTH
PI3HOMaHITHUM: B OJHMX BHIIQJKaX HETATHBHOMY BIUIMBY IiJUIsrae
Cy0’€KT CYCIJIBHUX BiTHOCHH, B JPYTUX — OJlara, siki OXOPOHSIIOTHCS
3aKOHOM 1 y 3B’SI3KY 3 SKHMHU iCHYIOTH JaHi BIIHOCHHH, B TPETiX —
PO3PHBAETHCSI COIIANTBHIIN 3B’ S130K MK Cy0’€KTaMHu BITHOCHH. Y BCIX
X BUIAJKAaX 00 €KTY KpPHUMiHAIFHO-TIPABOBOI OXOPOHH BHHHUKAE
3arpo3a 3amloMisiHHS [IKOAW YU CIPUYMHSAETHCSA INKOMA, SIKA 1 €
HACJIIZIKOM KPMMiHAJIBLHOTO NPABOIOPYIIEHHs ",

! Isanos 10.®. Kpuminansae mpaBo Ykpainu. 3araibHa 9acTHHA :
HaBY.-M€TOJ. NOCIOHMK 1st camocT. BuBY. auci. Kuis : KHEY, 2003.
C. 93; KpuminanpHe mpaBo Ykpainu: 3aranpHa uactmHa: [limpydHuk /
Aunexcannpos 10.B., AntunoB B.l., Bomogsko M.B. KuiB : IIpaBosi
mkepena, 2002. C.24-25; KpuminaneHe mpaBo YkpaiHu. 3araibHa
yactuHa : [miapyunuk] / [}O.B. Anexcanapo, B.l. Antunos, M.B.
Bomonpko Ta iH.] ; 3a pen. M.I. Menpauka, B.A. Kinvenka. 5-te Bui.,
nepepoOsi. Ta jgomoB. KuiB : Atika, 2009. C.80; Murpodanos 1.1
Kpuminanpae mpaBo YKpainu. 3arajibHa 4acTHHA : HaBYAJBHUH MMOCIOHUIK.
Kpemenuyk : IIII Hlepbatux O.B., 2009. C.112; Capuenko A.B.,
Penenpkuii C.I1. CycnisibHa MOPaJIBHICTD SIK 00’ €KT 3JI0YMHHHX ITOCATAHb !
MoHorpadis. IBano-Ppankisesk : TimogiT, 2012. C. 130.

2 Tauiii B.5I. O6’eKT i npeaMeT 37104MHY B KPUMiHAJILHOMY IIpaBi
VYkpainu: HaBu. nociOHuk. Xapkis : Ykp. opun. akan., 1994. C. 16.

3 Tam camo. C. 29-30.

4 HertsaproBa [.B. BukopucTanHs MaJONiTHBOI JUTHHH IS 3aHATTS
XKeOpalTBOM: KPHMiHAIBHO-IIPABOBA Ta KPUMIHOJIOTIUHA XapaKTepUCTHKA 1
3anobiranHs : aBToped. auc. ... KaHAa. opua. Hayk : 12.00.08. Xapkis,
2012. 19 c.
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HactynHum eneMeHTOM CYCHITBHHX BiTHOCHH € TIpEeaAMeT
CYCHUIBHUX BIJHOCHH — BCE T€, 3 MPHUBOJMY YOrO 1 y 3B’SI3KY 3 UMM
ICHYIOTh caMi IIi BiJHOCMHH. BuWHHMKalOYM MK BKa3aHUMU
CTOPOHAMH, CYCHIJIbHI BiTHOCHHU MOJJIMBI JIUIIE TIJIbKH 3 TIPUBOAY
CHIIBHOTO Ta €IWHOTO AJISl HUX MPEMeTa, SKUH 1 BU3HaYae CTOPOHH,
mwo criBBigHOoCAThCA!. IIpeqMeT CyCHiIBbHUX BiIHOCHH € THM
KpUTEpieM, IO 03BOJsIE Kiacu(ikyBaTh CYCHiNbHI BiIHOCHHU Ha
MaTepiaibHi Ta HeMmarepiajbHi, caMe TOMY CYTHICTb OyIb-IKHX
CYCHUIPHUX BiJJHOCHH BHU3HAYAETHCS, BUXOISYM 3 XapaKTEPUCTHKU
Ta ocoOimBocTel iX mpeameTry. MatepiaibHi CycmijbHI BiZHOCHHHU
MAalOTh CBOIM IPEAMETOM Tpolli, OyIab-Ki pedi, iHHI manepu. Tomy
NpaBWIBHUM € BHCHOBOK, IO /O MaTepiaibHUX CYyCHiIbHUX
BIZTHOCHH HaJeXaTh JIHUIIE Ti, Y SKUX MPEAMETOM BHCTYIIA€ TEBHA
MaTepiaiabHa pid (IpUPOAHI 00’ €KTH, Pi3HI TOBAPH UM MPEAMETH, SIKi
HE BOJIONIIOTH O3HaKaMu ToBapy). lIpemmeTroM HemarepialbHUX
CYCIIITbHUX BIAHOCHUH € COIliaJIbHI, JYXOBHI Ojara 9u MiHHOCTI,
BKJIFOUAIOYH Ti YW iHII COI[iaNbHI IHCTUTYTH, JisSUTBHICTH IONEH, a
Ha TIEBHOMY PiBHI i€papxii BiIHOCHH — iHIII CYCHUIbHI BiJHOCUHH, a
TaKOX COLiaJIbHI IHHOCTI.

Tperili CTPpYKTYpHHIA €leMEHT CYCHiTbHUX BIIHOCHH — IIe
COIIaJFHAUMA 3B’SI30K: II€ HE sKa- He6ym> MOBE/IiHKA 0cCi0, a JuIe Ta,
IO XapaKTepusye CTiHKy B3aeMOZil0 MiK coboo 3 NPUBOLY
npe/MeTa CYCHiIbHUX BifHOCHH. Takuii BHJ COLiaNbHOrO 3B’S3KY
NOJIATAE B TMOBEIHII, SIKa CTABUTH CY0 €KTIB CYCHIJ'H:HI/IX BIJIHOCHH y
NEBHY 3QISKHICTb iX CyOOpAMHAi 100 3BS3KY 3 KOHKPETHHMH
PEMETaMH, COLIAJIbHUMH IHHOCTSMH Ta OJMH 3 OJHUM. [pn
bOMY COLIAJIFHO 3HAYUMHUM € TOM COLIaJbHUN 3B’SI30K, MIO
TTOPO/KYETHCS JTi€I0 YU OE3MISTIBHICTIO 1 JIUIIE TOMi, KOJNW HisTHHS
(hopMye mOAiOHMI 3B’SI30K IIOHAWMEHINE MK ABOMa Cy0 €KTaMH.
3MicT 3B’3Ky MiK CyO’€KTaMH MOTPIOHO PO3MIISJAATH TUIBKH SK
KOHKPETHY B32EMO/IiI0 Cy0 €KTIB 3 MPUBOITY KOHKPETHHX MPEIMETIB.

[NoBeprarounch 10 MeXaHi3My 3aIlOJIisIHHS KO CYCHUTEHUM
BIZJHOCHHAM, BapTO 3a3HAYWTH, W10 MPOTUIPABHUH BIUIMB Ha
COLIIAJIbHUM 3B’A30K MOXe OyTH 3[IHCHEHHH NUIIXOM HEBHMKOHAHHS
Y HEHAJEXXHOTO BHUKOHAHHA OJHHM 13 CYO’€KTIB CyCHIIBHHX
BITHOCHH  TIOKJIAJICHOT0 Ha HBOTO  COILIA&JIBHOTO  O0OB’SI3KY

! Tauiii B.SI. O6’exT i npeaMeT 37104MHY B KPUMiHAJILHOMY IIpaBi
VYkpainu: Hau. mociOHuk. Xapkis : YKp. 1opu. akan., 1994. C. 29-30.
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(HEeBUKOHAHHS TEBHUX MAil, YTPUMaHHS BiJ 3H1HCHEHHs MEBHUX Jii)
a0 BUKOHAHHS HHM Jil, sKi cymepedarb HOTO COLIATEHOMY
000B’s3Ky'. AJle HE KOKEH YYaCHHMK CYCIIIBHHMX BiJIHOCHH MOXKE
3MIACHUTH BIUTMB Ha COLIANBHUH 3B’s130K. KpiM 3arajibHO-IPaBOBOTO
CTaTyCcy, SKWUH  BKJIIOYAa€ MPaBOCYO €KTHICTb Ta  OCHOBHI
KOHCTHTYILiI{HI IpaBa Ta cBOOOAM 0COOH, YHaCHHUK BiTHOCHH IIOBHHEH
MaTu JI0JaTKOBi O3HAKM. | JuIe Takuii y9acHUK, BOJIOJIIOUN IEBHUMH
O3HaKaMH{, B CHJIy HasBHOCTI SKMX BiH MOXKE CHOPHUYUHUTH ILIKOIY
BKa3aHUM BiJIHOCHHAaM, BIUIMBAIOYM Ha 1X CyTh — COLIiaJIbHUII 3B’ A30K,
Moxe OyTH BH3HAUEHHMH $IK CHEUiabHUH CY0 €KT KPUMiHAIBHOTO
[PaBOIOPYINEHHs”. Y HAIIOMy BHIIQJKy MLIKOAA CHPUYMHAETHCS
IUISIXOM PO3PHBaHHS COIaJBHOTO 3B’S3KY 3aBISIKH BUKITIOYEHHIO
cy0’exToM cede i3 CYCIIBHUX BIIHOCHH JAHOTO BHTY.

Otrxe, BBA)KAEMO, 110 MEXaHI3M 3aBIAHHS LIKOAW CYCHUIBHUM
BiTHOCHHAM, sKi 3a0€3MeUYyl0Th BCTAHOBJICHUHN MOPSIOK 3IiHCHEHHS
MIPaBUIIBHOI Ta 3aKOHOJJABYO YPETYIHOBAHOI JiSUTEHOCTI, CITPSIMOBAHOL
Ha 3a0e3MeyYeHHs IMPABOBOTO 3aXHCTy IpaB, CBOOOA Ta 3aKOHHHX
iHTEepeciB (i3NYHUX Ta OPUANIHHX 0Ci0, Oyne HACTymHHUM: CyO’€KT
KPHMiHAJIBHOTO NPABOMOPYLIEHHS 3 METOI IOPYLIEHHS BKa3aHOTO
IpaBa BUKOPUCTOBYE Oy Ib-AKi CIOCOOH 3HUIICHHS a00 MOIIKOIKECHHS
MaifHa, II0 HaJEeXHUTh 3aXUCHHUKY YM IPEICTaBHUKY ocoOu abo ix
OJIM3BbKUM pOJMYaM, Y 3B’SI3KY 3 AISUIBHICTIO, TIOB’3aHOI0 3 HATaHHIM
MPaBOBOi JOMOMOTrH. BrnBaioun Ha BKa3aHi €JIEMEHTU CYCIUIBHHX
BiTHOCHH, Cy0’€KT KPHUMIHAJIBFHOTO MPAaBOMOPYIIEHHS 3MIHIOE iX i
TaKUM YUHOM CIIPUUHHSIE KOy,

I'oBopsium npyry o3Haky o0’e€kTa — IMOTEpHiJioro Ta ioro
HOPMAaTUBHE BHU3HAUCHHS, MEPUIOYEProBO CIiJ 3BEpTaTHCA [0
TIOJIOXKEHB CT. 55 KpHMIiHAIBEHOrO MpOLecyanbHOro Koaekey (maii —
KIIK) Ykpainu, BignmoBigHO 10 9. 1 sIKOi MOTEpHiIMM MOXe 6yTH
¢isnyHa ocoba, AKii 3aBIaHO MOpPalIbHOI, (i3MYHOT ab0 MafHOBOI
IIKOJIM, @ TAKOX FOPUIUYHA 0c00a, sIKIH 3aBJJaHO MalHOBOT IIKO/IH, a
TaKOX aJMIHICTPATOp 3a BUITYCKOM OOJIraiiid, SKUH BIIIOBIIHO JI0
noJioxkeHb 3akoHy Ykpainu «[Ipo puHKH Kamitany Ta opraHizoBaHi
TOBapHI pPUHKH» Ji€ B IHTEpPecax BIACHHMKIB OOJiramii, SKAM

! Nlerrsippora 1.B. BUKOpHCTaHHS MAONITHBOI ANTHHM IS 3aHATTS
XKeOpaluTBOM: KpUMiHAJIBHO-TIPABOBa Ta KPUMIHOJIOTIYHA XapaKTepUCTHKA 1

3amobiranHs : aBroped. amc. ... KaHm. opua. Hayk : 12.00.08. Xapkis,
2012. 19 c.
2 Tam camo.
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KPUMiHAILHUM NIPABONOPYIIEHHAM 3aBIaHo MaiiHoBoi mkoau'. Y. 3
BKa3aHO1 HOPMH JIO TIOTEPITIJIOr0 BiTHOCUTHCS TAKOXK 0CO0Y, KA HE €
3asIBHUKOM, aji¢ SKid KpUMIHAJIBHUM MPaBOIMOPYIICHHIM 3aBJaHa
KOJAa 1 y 3B’S3Ky 3 IIUM BOHA IICJIS TOYATKy KPUMIHAJIBLHOTO
MMPOBAJPKCHHS I0/1ajia 3asBy NP0 3ady4YCHHS 11 JI0 MPOBAPKCHHS SIK
noteprinioro. Kpim Toro, sk 3asHaueno B 4. 4 cr. 55 KIIK,
MOTEPIINM He Moke OyTu ocoa, AKiif MopalbHa IIKOZA 3aBJaHa sIK
MPEICTAaBHUKY IOPUAUYHOI OCOOM YM TIEBHOI YaCTUHH CYCIJILCTBA,
aJe SIKIIO BHACHIJIOK KPUMIHAJILHOTO TPABOTIOPYIICHHS HacTaia
CMepTh 0co0u abo ocoba mepedyBae y craHi, SIKUH YHEMOKJIHMBIIIOE
MOJAHHs HEI0 BiANOBIAHOI 3asBM, MOJOKEHHS 4.4. 1-3 c1. 55 KIIK
MOIIMPIOIOTHCST HA OJMM3BKUX POJMYIB UM WIEHIB CiM’i Takoi ocoOu.
Tomy moTepmiuM MOXe BU3HABATHCS OJHA 0C00a 3 Yncia ONMM3bKUX
pPOIWYIB 4M WIEHIB CiM’i, sIKa TMojana 3asBy PO 3alydeHHs ii 10
MPOBA/DKEHHS K TOTEPIIOTro, a 3a BIAMOBIAHUM KIOMOTAHHIM
HNOTEPIIIMMHU MOKe OyTH BU3HAHO KiJIbKa 0Ci02.

M.O. AKIMOB BBaka€, 1[0 HAaBEJEHI ITOJOKEHHS HE MOXKHA
3aCTOCOBYBATH SIK IIJIKOM HPUAHATHI, amKe Yy KPUMIHAIBHOMY
MpoIeci JJs BH3HAHHS MOTEPIIUIMM HOTPiOHE BIiAIOBIIHE PIMICHHS
caigJyoro, mpokypopa abo cyay (cyami), a BigTak IpPH BYHHEHHI
JATEHTHOTO KPUMIHAJIBPHOTO IPAaBOMOPYIICHHS TMOTEPHUMH Yy
MpoIeCyaIbHOMY PO3YMIHHI BIiJICYTHIM; JIOAMHA MOXKE 3a3HATH
IIKOAW BHACTIJIOK CYCHUIBHO HEOE3MEYHOr0 JiSTHHA HEOCYyIHOT
oco0u, sKa He ITiIarae KpUMiHaJbHIN BiIIOBIJaabHOCTI®.

B VYkpaini Oyno 3axuiieHo KijgbKa AUcepTalii, sKi IpsMo 91
MMOOIYHO  pPO3MVISAAATM TOHATTS 1 O3HAKM  IOTEPIIJIOr0  Bix
KpuMiHaJIBHOTO mpaBonopyiieHHs. Tak, M.B. CeHaropoB BKkasye,
0 TOTEPHUINA BiJl MPAaBONMOPYIICHHS — I COIIAJIbBHHHA CYO0’€KT
(bismyHa 9M ropuaHYHA 0c00a, Jep)kaBa, COIiaIbHE YTBOPCHHS,
CYCHIJILCTBO B IJIOMY), OJiary, mpaBy 4YH IHTEpECy SKOIO

3aMOIFOETHCS KO/ a00 CTBOPIOETHLCS 3arpo3a ii 3aroisHas .

! KpuminansHuii porecyansHuit Kogeke Yxpainm Bix 13.04.2012 p.
URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

2 Tam camo.
3 AkimoB M.O. KpuMiHAIBHO-TIPABOBA XapaKTEPHCTHKA 3aXOTIICHHS
3apyYHHKIB 3a 3aKOHOJABCTBOM YKpaiHH : aBToped. AMC. ... KaHI. IOpHI.

Hayk : 12.00.08. Kuis, 2009. C. 13.
4 Cenaropo M.B. Tlorepminuii Big 3704MHY B KpPUMiHAIBHOMY
MpaBi : Iuc. ... Kau. opu. Hayk : 12.00.08. Xapkis, 2004. C. 183.
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T.I. IIpucsKHIOK BBaXKa€, 110 MOTEPIUIMM BiJl KPUMIHAIBHOTO
MpaBoOIOpyIICHH €  (isuuHa  ocoba, sgka, sAK  00’€KT
3araapHOnpeBeHTHBHOL 1ii KK, BiguyBae 3aXUIEHICTh OCTAHHIM, SKY
BTpavyae BHACIIOK CIPUYUHEHHS TIPABOMOPYIICHHSIM 0€3M0CepeHbO
i1 mxoau (a00 y BUNAAKY 3arpo3u ii 3aIOdisIHHS ), B PE3yJIBTATI YOro
ocoba CBIIOMO YU Hi CHOpHMMAae OpraHaMH YyTTS 3MEHIICHHS a0o0
BTpaTy MaliHOBUX YM HEMaHHOBUX OJiar, MEPEeKUBaE 3 ILOTO MTPUBOILY
1 HaOyBae MpaBO BHPIIIYBAaTH IMHTAHHA PO KPUMIHAIBHO-IIPABOBI
HACJIIJIKY BUMHEHHS KPUMIHAILHOTO PAaBONOPYILEHHS .

A.A. My3uka Ta €.B. Jlamyk po3risigaroTh MOTEPIILIIOrO Bif
KPUMIHAJIBHOTO NPABONOPYIICHHS SK (DaKyJIbTaTUBHY O3HAKY
00’€KTy, IO XapaKTEepU3ye JIOAMHY, 3 HPUBOLY SIKOI BYUMHSETHCS
TIPABOMOPYIICHHS Ta (ab0) sIKif BIAMOBIIHO A0 KpPUMIHAIBHO-
MPaBOBOI HOPMHU 3aBIIAETHCA 1CTOTHA IIKOAA (UM CTBOPHOETHCS
3arpo3a il 3anoisHHs ).

TakuM 9MHOM, Y KPUMiHAJIBHO-TIPABOBIl JOKTPHHI MOTEPIiIAM
BiJl KPUMiHAJIFHOTO MPABOIIOPYIIEHHS BU3HAIOTHCS OKpEMi IHIWBIAM 3
NpPUTAaMaHHOIO 1M CTPYKTYpOIO, IO BKIOYaE TpU OOOB’SI3KOBI
eneMeHTH: 1) comiabHO-IeMorpadiuai SKOCTi (CTaTh, BIK, OCBITa,
ciMeHHMI cTaH); 2)comiaiibHi Poii 0co0M (CYKYNHICTh BHIIB ii
JISUTBHOCTI B CHUCTEMi CYCHUIBHMX BIIHOCHH SIK OCOOM UM 4YJieHa
KOJIEKTHBY); 3) MOpPAJIbHO-TICHXOJIOTIYHA XapaKTepPUCTHKA (CTaBIECHHS
JI0 COLIaIbHUX IHHOCTEH 1 coianbHuX (PYHKIIiH, sSKi 0c00a BUKOHYE)®,

Omxe, sk BUIUIMBAE 31 3micty cT. 399 KK, motepriimm B gaHoMy

BHIIAJIKY € 3aXMCHUK UM MPEJICTABHUK 0c00M ab0 X GM3bKi pomui’,

! Tpucsoxmiox T.I. [HCTHTYT NOTEPILNIOro y KpHUMiHAIBLHOMY IIpaBi
VYkpainu : auc. ... kaua. opua. Hayk : 12.00.08. Kuis, 2006. C. 84.

2 Mysuxka A.A., Jlamryk €.B. IIpeaMer 3104KHy: TEOPETHYHI OCHOBH
mizHaHHs : MoHorpadis. Kuis : TIAJIMBO/JIA A. B., 2011. C. 82-83.

3 Ilxyxka O.M., Moicees €.M. IIpo6iaeMu IOTEPIIIOTO Bij 31049UHY
(KpUMIHOJIOTIYHUI Ta NCUXOJIOTIYHUH acrekTH) : HaBy. noci0d. Kuis, 1994.
C. 13.

4 Jlro6uerxo T.C. Busnauenns noreprinmx y cr. 399 KpuminanmsHoro
KoJIeKCy YKpaiHW. Axmyanvui npoonemu xpuminanvhozo npasa [Tekcr] :
Mmarepiamn XIV Bceykp. Hayk.-reopeT. KoH(., mpucBsd. mam’sti mpod.
I1.I1. Muxatinenka (Kuis, 23 smcron. 2023 p.). KuiB : Ham. akax. BHYTD.
copas, 2023. C.199; Jliobuenko T.C. Ilotepminmii y KpHMiHAJIBHOMY
MIPaBOIIOPYIIEHHI, TMepexabdadeHoMy cT. 399 KpuMmiHaIBHOTO — KOJAEKCY
VYxpaiau. [lpasuuuuii waconuc JJoHeybKoeo HAYIOHANLHO20 YHIGepcumenmy
imeni Bacuns Cmyca. Ne 2 (2024). C. 166. DOLI: https://doi.org/10.31558/
2786-5835.2024.2.17
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Bignosimno nmo mnonoxkeHs cr.45 KIIK, 3axucHHUKOM €
a/IBOKAT, SIKUH 3IIMCHIOE 3aXHCT MiJO3pIOBAHOT0, 0COOH, CTOCOBHO
sIKO1 310paHO JTOCTATHHO JTOKA3iB JUIS TOBIOMIICHHS TPO MiI03pY Y
BYMHEHHI KPHMiHAJIFHOTO MPaBOMOPYIIEHHS, ajle HE MOBiJOMIICHO
Mpo Mi03py y 3B°SI3KY 3 ii cMEpTIO, 0OBHHYBau€HOI'0, 3aCyAKEHOTO,
BUMPABIaHOT0, 0COOHM, CTOCOBHO SIKOT ImependavyaeThest 3aCTOCYBAHHS
MPUMYCOBHX 3aXOJliB MEIUYHOTO UM BHUXOBHOTO XapakTepy abo
BUpIIIYBajJoCsl NMHTaHHA MPO IX 3aCTOCYBaHHS, a TakKoX 0coOw,
CTOCOBHO fKOi MependayaeTsCsl pO3MIsL] NUTAaHHS TPO BUAAUY
iHO3eMHill nepkaBi (eKcTpaguiilo). 3aXUCHUKOM HE MOXe OyTu
a/IBOKaT, BIJIOMOCTI IO SIKOTO HE BHECEHO 10 C€IMHOTO PEECTpy
aZiBOKaTiB YKpaiHu a00 CTOCOBHO SKOro y €AWHOMY peecTpi
aJBOKATiB YKpaiHH MICTAThCS BIIOMOCTI TIpO 3YMUHEHHS abo
NPUIMHEHHS [PaBa Ha 3aHHATTA aJBOKATCHKOIO MisUIbHICTIO! .

Sk 3a3HadeHo y cr. 1 3akony Ykpainm «lIpo amBokarypy i
aJBOKATChKY [STBHICTB», aABOKaT — Ie (ismuHa ocoba, ska
3MIACHIOE aJBOKATCHKY MisSUTBHICTB, TOOTO He3aexHy mpodeciiiHy
TiSUTBHICT aJBOKATa MO0 3/AIMCHEHHS 3aXWCTY, MIPEACTABHUIITBA Ta
HaJaHHS HIIUX BUJIB MPaBHUYOI JOTMIOMOTH KIEHTY Ha TiJCTaBaxX
Ta B HOPAIKY, IO NepeadaueHi BKa3aHUM 3aKOHOMZ. AJBOKATOM
Moke OyTH i3udHa ocoba, sIKa Ma€e MOBHY BUIIY IOPUANYHY OCBITY,
BOJIOZIE AEPKaBHOIO MOBOIO BIATOBITHO O pPiBHS, BH3HAYEHOTO
3rigHo i3 3akoHoM Ykpainum «IIpo 3a0esnedeHHs (QyHKIIOHYBaHHS
YKpAiHCBKOT MOBH 5K JIePKaBHOI», Ma€ CTax POOOTH B raiysi npasa
HE MEHIIE ABOX POKiB, CKiIaja KBamiikaliiHWNA 1CIIUT, MpOMIIIa
CTaXXyBaHHS (KpiM BHIIa/IKiB, BCTAHOBJIICHHX BKa3aHHUM 3aKOHOM),
CKJIaja TPHUCATY ajBOKara YKpaiHM Ta OTpHMaia CBiIOLTBO INPO
[PABO Ha 3aHATTS aJIBOKATCHKOIO [isUIbHICTIO®.

Y KIIK mnepenbavaerbcs HasBHICTH TaKHX —KaTeropii
MPeCTaBHUKIB OCOOH:

a) npeactaBHUK noteprinoro (ct. 58 KIIK),

0) mpeaCTaBHUK LUBIIBHOTO [MO3KMBaYa 4K BiAmoBigayda (CT. 63
KIIK),

! KpuminansHuii iporecyansHuit Kogeke Ykpainm Bix 13.04.2012 p.
URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

2 TIpo amBOKAaTypy i aJBOKATCBHKY isUIBHICTB: 3aKOH YKpaiHU Bix
05.07.2012 p. URL: https://zakon.rada.gov.ua/laws/show/5076-17#top

* Tam camo.
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B) 3aKOHHUM TPENCTaBHUK MiJ03PIOBAHOT0, OOBHHYBauCHOTO
(cT. 44 KIIK),

I') 3aKOHHUH npencTaBHUK noTepnisoro (ct. 59 KIIK),

JT) 3aKOHHUH MPEICTABHUK UBLUTHLHOTO mo3uBayva (cT. 64 KI1K),

€) MPeACTaBHUK IOPUAMYHOI OCOOH, MIOAO SIKOI 3IIHCHIOETHCS
npoBamxkeHHs (ct. 641 KIIK).

B 4.1 cr.58 KIIK 3a3HayeHo, W0 MOTEPIIOTO Y
KPHMiHaJbHOMY TIPOBAJKEHHI MOXKE IMPEACTABISITH MPEACTABHUK —
ocoba, fiKa y KpUMIHAIFHOMY TPOBaUKEHHI Mae MpaBo OyTu
saxucaukoM!. 3rimHo 31 cr.44 KIIK, SKImo Migo3proBaHuM,
OOBMHYBauY€HHM € HEMOBHOMNITHiIH abo ocoba, BH3HaHA Yy
BCTaHOBJICHOMY 3aKOHOM TIOPSIIKY HEII€3[aTHOI0 YHh OOMEKEeHO
T€31ATHOIO, IO YYACTi B MPOIIECyabHIN Ail pa3oM 3 HUM 3aTy94aeThCs
HOro 3aKOHHWHA TPEICTaBHUK. SIK 3aKOHHI TPEACTaBHUKH MOXXYTh
Oyt 3aiydeHi O0aThku (YCHHOBIIOBadi), a B pasi iX BiJCYTHOCTI —
OIIKYHH YH TMIKITyBaJTbHUKHA OCOOH, 1HIII IMOBHOMNITHI OJHM3BKI pomudi
YH YIeHH CiM’1, a TAaKOXK MPEICTABHUKY OPTaHiB OIIKH 1 MiKITyBaHHS,
YCTaHOB 1 OpraHi3aiii, i OMiKO YH MIKIYBAaHHSAM SKHX IepedyBae
HEMOBHOMITHIl, HeAie30aTHUI Ui 0OMEXKEHO Ai€3AaTHUIL.

He MoxHa mOroanTHCS 3 MPOMO3UIIIEIO TIPO TE, IO MOTEPIIIION
BiJl KpMIHAJBHUX MPaBONOpYIIeHb, nependadeHux cT. 398, 400 KK,
Moxke OyTr 0c00a, sKa 3IMCHIOE TIPABO3aXUCHY MisuIbHICTE®. Ha ymMKy
JOCITiTHUKA, Takolo € ¢i3uuHa ocoba, Mo 0coOHCTO (32 BIACHOIO
IHIIIATUBOIO UM Ha TiJICTaBi YHOBHOBAKYKOHOTO akTy) abo SIK y4acHUK
BIIMOBIIHOT MPaBO3AXHMCHOI OpraHisamii 3IHCHIOE MiUIBHICTH OO
3a0e3MeUCHHs TpaB, CBOOOJ 1 3aKOHHHX IHTEPECIB OKpEMHX 0Ci0 un
TPYII OCI0 NITSIXOM CHPHSHHS YCYHCHHIO MOPYIICHNX TpaB 1 cBOOOL, ix
BIIHOBIICHHIO Ta MNPOMIUIAKTHII TAKAX MOPYIICH: 3aXHCHUK Yy
KPUMIHATIEHOMY YH a/IMiHICTPATHBHOMY MPOBA/UKEHHI, MPEICTABHHK
(3aKOHHUI ~ TPEICTaBHUK)  IiJIO3PHOBAHOIO, 0OBHHYBa4YEHOT0,
MOTEPILIOro, UBUILHOIO ITO3MBAYa Ta BiJINOBIIAYa, FOPUIUUHOI 0COOU
y IUBLTEHOMY, TOCTIOIaPCHKOMY, KpUMIHATEHOMY qn
aJIMIHICTPaTUBHOMY TIPOBAJKEHHSIX, OKpeMa 0co0a sIK 4WieH TPy 9u

! KpuminansHuil npouecyanbHuil kogeke Ykpainu Big 13.04.2012 p.
URL.: https://zakon.rada.gov.ua/laws/show/4651-17#Text

2 Tam camo.
3 Jloreunceknit  I.B.  KpuMinansHO-TIpaBoBa  XapaKTEPUCTHKA
MIOCSITAaHHSI Ha 3aXMCHUKA YW IIPEACTaBHUKA OCOOM : JIUC. ... KaHJ. IOpUI.

Hayk: 12.00.08. Oneca, 2021. C. 86-87.

~62 ~



T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

acoriarfi mojo cnpusiHHsA (EKTUBHOMY YCYHEHHIO BCiX TOpYIICHB
IpaB 1 OCHOBOIIOJIOXHUX CBOOOJ JIFOJIMHN 200 TICBHUX TPYI JIFONEH, a
TaKoX ONM3bKI pOAMYI Ta WICHH CiM'T 0coOu, sika 3iHCHIOE
[PABO3aXUCHY JiUTLHICTB'. 3BaKAIOYM HA BiJICYTHICTH 3aKOHOIABYOTO
3aKpIIUICHHS JTAHOTO TEPMiHY, @ TAKOXK Ha MOBEPXHEBUH 1 3arajbHUi
HOro 3MiCT, MU TPUTPUMYEMOCS AyMKH, IO KOJO MOTEpHiIuX ocid y
ynHHIN pepakuii cr. 399 KK Brirouae BCi HEOOXiTHI KaTeropii ocio, 1o
HAJIAOTh [TPABOBY JIOTIOMOTY Ta MOXKYTh MOTPEOYBATH Yy 3B’S3KY 3 IIUM
MOCUJICHOT KPUMiHAIBHO-TIPABOBOT OXOPOHH.

3a CTaTUCTUYHUMU JaHUMHU, ONPIITIOHCHUMH Ha caiiTi Odicy
I'enepanpHoro mpokypopa, B Posmini 7 «BimomocTti mpo ocib, ski
MOTEPIUIN BiJi KpUMIHAILHUX MPABONOPYIICHBY (Tadm. 7), y 2021 p.
BiJ KpPUMIHAIIBHMX IIPaBOMOPYIICHb IOTEPIIJIUMH  BH3HAHO
185 mpamiBHUKIB aBOKATypH, 3 HUX — 137 BH3HAHI HOTEPILINMH BiJl
3JI0YMHIB 1 48 — BiJ KpUMIHANBHUX IPOCTYIIKIB. 3arajlbHa KUIbKICTh
MOTEPIINX aJBOKaTiB-)KiHOK y 2021 p. — 48 oci6. Y 2022 p. Bix
KpUMiHAIBHAX MIPaBOIOPYIIEHB MIOTEePILTIMHA BHU3HAHO
134 mpaniBHUKa agBOKaTypH, 3 HUX — 106 BH3HAHI TOTCPHIIUMH BIJI
3JI0YMHIB 1 28 — BiJ KpUMIHANBHUX IPOCTYIIKIB. 3arajlbHa KiTbKICTh
MOTEPIINX aJBOKaTIB-)KiHOK y 2022 p. — 50 oci6. Y 2023 p. Bix
KpI/IMiHaJ'ILHI/IX MIPaBOIOPYIIEHb HOTepHiJ'II/IMI/I BHU3HAHO
168 HpaLIlBHI/IKlB aJIBOKATypH, 3 HUX — 125 Bu3HaHI HOTepHIJ'II/IMI/I BiJXI
31MOYWHIB 1 43 — BiX KpI/IMlHaJ'IBHPIX MPOCTYIIKIB. 3arajibHa KiJIbKiCTh
MOTEepHINX anBoKaTiB-)KiHOK y 2023 p. — 44 oci6. Y 2024 p. nani
HacTynHi — 103 agBOKaTH BU3HAHO MOTEPIIIMMH BiJ KpUMiHATEHUX
MIPaBONOPYIIIeHb, 3 HUX 72 — BiJ BYMHECHHX 3JIOYMHIB, 31 — Bifg
BUMHEHHX TMPOCTYyNKiB. 3a 5 wmicsamiB 2025 p. B KpUMiHAIBHUX
MPAaBOIOPYIIEHs  TMOTEPIIUIMMU  BU3HAHO 38  TIPaIiBHUKIB
aJIBOKATypH, 3 HUX — 23 BU3HAHI MOTEPIIIUMH BiJ 370YMHIB i 15 —
BiJl KpUMiHAJTEHUX TPOCTYTIKIB?.

BrumiB Ha moBemiHKy ocoOu, ii MpUMYIIyBaHHS HiSITH [IEBHAM
CIOCOOOM MO)KHA 3IIMCHUTH, CIPSIMYBABIIU 3JIOYMHHUN BIUIMB HE

! Jloreunceknit  I.B.  KpuMinanbHO-TpaBoBa — XapaKTEpPHCTHKA
TIOCSITAaHHSI Ha 3aXMCHUKA YW IPEACTaBHUKA OCOOM : JIUC. ... KaHJ. IOpHI.
Hayk: 12.00.08. Oneca, 2021. C. 87.

2 TIpo 3ape€ecTpOBaHi KpMMiHAILHI TPABOTIOPYIIEHHS Ta PE3YJIHTATH
ix gocymoBoro poschimyBanHs : Odic I'enepanbHoro mpokypopa. URL:
https://gp.gov.ua/ua/posts/pro-zareyestrovani-kriminalni-pravoporushennya-
ta-rezultati-yih-dosudovogo-rozsliduvannya-2
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JMIIE HA CaMoOro MOTEpHiioro, ame W Ha iHMMX 0ci0, y CIOKOi,
Oesrieni, HEIOTOPKAHHOCTI SIKMX 3alikaBleHHH moteprinuid. OkpiM
TOrO, YacOM JIeTIIE i MPOCTIillle HIISIXOM 3aCTOCYBaHHS HACHIIBCTBA,
MOTPO3H, 3HUIICHHSIM MaifHa Y 1HIKX JIiH MO0 PiTHUX YU OJIN3bKUX
BiJl MOTEPIIJIOTO BILIMBATH Ha OaskaHy MOBEAIHKY moTepmijoro. [Ipu
upoMy y umHHOMY KK pospi3HsOTBCS TOHATTA: 1) OMU3BKHX
(6mm3pkux oci0); 2) pomuuis; 3) OIM3BKUX POIUUIB; 4) OMM3BKUX
POINYIB, KOJIO IKMX BU3HAYEHE 3aKOHOM; 5) WIEHIB cimeii!.

bnuspkumu  poauuamMm  Ta  4iIeHaMH CiM’i, 3rigHO 3
po3’siciennsmu 1. 1 4. 1 cr. 3 KIIK, € 4onoBik, apykuHa, 0aTbKO,
MaTH, BITYMM, Madyxa, CHH, J0YKa, NMACHHOK, MajuepKa, piaHHMA
Opat, pimHa cectpa, nin, 0aba, mpamia, npababa, BHYK, BHYyYKa,
MPaBHYK, NPaBHYYKa, YCHHOBIIOBaY YM YCHHOBJICHHH, OMIKYH YH
MIKITyBaJILHUK, 0c00a, siKa rmepedyBae il OMiKoK a0 MKITyBaHHSIM,
a TakoX OCOOM, SIKi CHUIBHO MPOXHUBAIOTh, MOB’S3aHI CIIIBHUM
moOyTOM 1 MarOTh B3a€MHI TIpaBa Ta 000B’SI3KH, y TOMY YHCIi 0COOH,
SKi CIIIBHO MPOKMBAIOTH, alle He MepedyBarTh Y HLTI00I%,

Cr. 25-1 Kogekcy 3akoHiB mpo mpamo YkpaiHu (mami —
K3nllY) Bu3nauae ONM3BKUMHU pOAMYAMH YW CBOSIKAMH HACTYIIHI
Kareropii oci0: 0aThKiB, IOAPYXKs, OpaTiB, cecTep, MiTEH, a TaKOX
0aTbKiB, OpartiB, cecTep i AiTel MOAPYHKs)>.

3akoH Ykpainu «IIpo 3amobiranHst KOPYIIIii» MICTUTh MEPETiK
KOJIa 0Ci0 IBOX JOTHUYHHUX KaTeropiii: OJU3bKUX OCI0 Ta WieHIB ciM’1.
Tak, 0Jin3bki 0cOOM — IIe WICHH CiM’i, a TaKOXX YOJIOBIK, APYKHHA,
0aTbk0, MaTH, BITYMM, Madyxa, CHH, JIOYKa, IaCHHOK, nagyepka,
pinHuii Ta ABOIOPiAHMIL OpaTh, pilHa Ta IBOIOPIAHA CECTPH, PixHMIL
Opar Ta cecTpa APYXHHH (9OJIOBIKA), IMICMIHHHK, IICMiHHHI,
pimHMIA nmAMBKO, pigHa TiTKa, Ain, 0aba, mpamin, mpababa, BHYK,
BHYYKa, IPaBHYK, IIPaBHYYKa, 34Th, HEBICTKA, TECTb, TELIA, CBEKOP,
CBEKpyxa, OaThKO Ta MaTH APYKWHU (YOJIOBIKA) CHHA (JIOYKH),
YCHHOBIIIOBaY YW YCHHOBJICHHUH, OMIKYH YM MIKJIyBaJbHHUK, 0c00a,
sKa repeOyBae il OmiKoo abo MIKITyBaHHSAM 3a3HaU4€HOT0 Cy0’€KTa;

! Haepoupkuii B.O. HackpisHi KpUMiHQJIBHO-NPABOBi TOHATTS.
Hapuansanii mocionuk. JIeBiB. Kuis : FOpinkom IaTep. 2022. C. 92.

2 KpuminansHuil nponecyanbHuil Kogeke Ykpainu Bin 13.04.2012 p.
URL: https://zakon.rada.gov.ua/laws/show/4651-17#Text

3 Kopnekc 3akoniB npo npamwo Ykpainm Bix 10.12.1971 p. : URL:
https://zakon.rada.gov.ua/laws/show/322-08#Text
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wIeHu ciM’1 — 11e a) ocoba, ska nmepedyBae y numo0i i3 cyd’ekToM Ta
IiTH Ccy0’€KTa 0 JOCSTHEHHS HUMH MOBHONITTS — HE3JIEKHO Bif
CHUTBHOTO TPOXKMBaHHA 13 cy0’exkTtoM; ©) Oyab-ski ocoOu, ski
CHUIBHO TPOXXKHUBAIOTh, TIOB’S3aHI CHOUTBHUM TIOOYTOM, MalOTh
B3a€MHI MpaBa Ta 000B’SI3KH 13 cy0’ekToM (KpiM 0ci0, B3a€MHI mpaBa
Ta 000B’S3KH SIKUX HE MAalOTh XapakTepy CiMEHHHX), Ta 0coOH, sKi
CITUIBHO MPOXKUBAIOTH, ajle He IepeOyBaroTh y ILIH00i .

Sk 3a3HadyeHo B 4. 2 cT. 2 3akoHy Ykpainu «lIpo aepxaBHU
3aXHCT TMPAaLiBHUKIB CyAy 1 MpPaBOOXOPOHHUX OpPraHiB», OJNU3BKi
poauui — e 6aThKH, APYKHUHA (YOJIOBIK), IiTH, piIHi OpaTH 1 cecTpw,
nin, 6aba, OHyKH>.

Juis OMU3BKUX pOAWYIB XapaKTEpHUM € HasBHICTb KPOBHOTO
CHOPiAHEHHS, IO BUIUIMBAE 31 CIUTFHOTO MMOXOKEHHS 110 BUCXiTHIN
(Bim ocobm mo 11 mpeakiB) 4 BUCXimHIN (Bix ocobu mo ii HamamakiB)
JiHIl, a TaKoX O1YHIN CTIOpiTHEHOCTI (BIIHOIIEHHS MK HaIagKaMHu
CHUTBHUX TIPEKiB) Ta OMU3BKICTh CIIOPIAHEHHS — Ha HOTO Mepriomy
CTymeHi. Y TakoMy ONW3bKOMY CIOpPiIHEHHI TepeOyBaloTh IHUIIIS
0aTbkd 1 AiTH, TOOTO ONM3BKUMHU pOAMYAMU Y OYKBaJIbHOMY
PO3yMiHHi € uiIe 6aTbKO, MaTH Ta JI0YKa, CHH, OpaT Ta cectpa’.

OTxke, y 3aKOHOAAaBCTBI  YKpaiHM  CIIOCTEpIraeThCs
3MIlTYBaHHSI MOHATH: OMM3bKI POAMYI Ta WIEHHU CiM’1, OJIM3bKI poandi
Yh CBOSIKM, ONMU3bKI ocobu Ta wineHm ciMm’i. Taka >x cuTyamis
cnocrepiraetbes 1 B HopMmax KK: B c1. 115, 154, 189, 345-349, 352,
355, 368-2, 377-380, 385, 386, 396, 398—400 KK BUKOPUCTOBYETHCS
TEPMiH «ONM3bKiI ponudi», y cT. 122, 147 KK — «pomudi», y ct. 126,
149, 206, 350 KK — «bmu3bki», y ct. 385, 396 KK — «unenu cim’i».
HenockoHaiicTh 3aK0HOAABYOr0 onmucy 3MicTy nesikux HopM KK mae
pi3HE MiAIpyHTS 1 MOXE IMOB’SI3yBaTHUCS 3 ONIAHKETHUM XapaKTepOM
mucniosutii ct. 399 KK. Tomy mpu KOHCTpYIOBaHHI Ta BHECEHHI 3MiH
no KK 3arajom 3akOHOA@BIFO CJiJl BpaxoByBaTh HOPMH

! Tlpo 3amo6iranus kopymiii : 3akon Ykpainu Bin 14.10.2014 p.
URL: https://zakon.rada.gov.ua/laws/show/1700-18#top

2 TIpo mep>kaBHHWM 3aXMCT TPAIiBHUKIB Cydy 1 NMPaBOOXOPOHHHX
oprauiB : 3akoH Ykpaiau Bix 23.12.1993 p. URL: https://zakon.rada.gov.ua
/laws/show/3781-12#Text

3 Haspoupkuit B.O. HackpisHi KpHMiHaJIBLHO-TIPaBOBI MOHSTTS.
Hapuansanii mocionuk. JIsBiB. Kuis : FOpinkom Iarep. 2022. C. 102.
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pEeryasaTUBHUX Taily3ed IpaBa, L0 HE 3aBXAU BAAETHCA, alLKE Yy
3aKOHOJIABCTBI MAIOTh MiCIle CYNEPEYHOCTI, IPOTralMHHu, KOmi3ii'.

Sx Oaunmo, 3a 3MICTOM pPO3YMiHHA OJHM3BKUX PpOJHYIB,
naBeneHe B KIIK, € HalmumpmuM y NOpIBHAHHI 3 aHAJIOTiYHUMH
KaTeropisiM, SIKi BH3HAYMB 3aKOHOAABEUb y 1HIIMX HOPMAaTHBHO-
npaBoBuX aktax (3akoHax Ykpainm «[lpo mepkaBHHMI 3axuCT
NpaliBHUKIB Cydy 1 MpaBOOXOpPOHHUX opraHiB» T1a «lIpo
3amoOiranHs kopynuii», Komekci 3akoHiB npo mpaio Ykpainn).

OT1xe, MOHATTS «OJMM3BKUHA POOUY» € 3HAYHO BYKYHM, HIXK
KaTeropisi «OIM3bKi 0COOM», SIKUM OXOILTIOIOTHCS, OKPIM OJMU3BKUX
pOIWYiB, i1HII 0cOOHM, MO AKUX (KHUTTA, 3M0POB’S Ta T0OpPOOyT) He
Oaiimy»a 3aXMCHUKOBI YU IIPEACTABHUKOBI 0cobu’. Bimsbka ocoba —
11e 0co0a, XTO 3 iHIIOK, KOHKPETHO BU3HAYEHOI0 0CO00I0, TIOB’sI3aHa
MOYYTTAMH CHUMIIATIl, APY>KOM, CIIBHICTIO i7ie¥, iHTepeciB; sKa €
MUJIO0, JFIOOOI0 s Hel; iHTepecw KOro TIIMOOKO XBHUTIOIOTH 1
0e3Mmocepenb0  CTOCYIOThes®. To0To, Onusbki (6aM3bKI  0cOOM)
BH3HAYAIOTHCS SK Taki HA OCHOBI HE POIWHHUX (KPOBHUX YH
CBOALIBKUX), 8 (aKTHYHHUX BiJHOCHH 3 BpPaxyBaHHSM KOHKPETHHUX
CTOCYHKIB, IO CKJIQJUCS MK JIFOAbMU (TPUATEII, 36MIISKH, KOJICTH,
oco0bwu, gKi Hepe6yBa10Tb B iIHTUMHHX CTocyHKax)4

B noxrpuni KpI/IMlHaJ'ILHOFO npaBa icHye 0arato BapiaHTiB
IHIIMX KOHCTPYKII JUIs OMKMCY BKA3aHOI KaTeropii MoTeprimmx y
KOHTEKCTI KpUMIHAJBHUX I[PAaBONOPYIIEHb MPOTH AaBTOPUTETY
OpraHiB JepXaBHOI BlIaJu, OPraHiB MICLIEBOTrO CaMOBPSIYBaHHS,
00’eJHaHb TPOMAASH Ta KPHUMiHaAJIbHI MPABOIOPYLIEHHS NPOTU

! AKTyasnbHi TUTaHHS KPUMIiHAJIHLHOTO 3aKOHOIABCTBA YKpAiHU Ta
MPAaKTHKH WOTO 3acTocyBaHHsS : MoHorpadis / B.S. Tamiii, B.I. Bopucos,
JILM. JlemumoBa Tta iH.; 3a 3ar. pen. B.A. Tamis, B.I. Bopucoga,
JI.M. lemunosoi. Xapkis : [Ipaso, 2017. C. 199.

2Censko M.M., benenox B.II. Okpemi mnuTaHHs KpUMiHATHHO-
IIPAaBOBOTO 3aXMCTy IIPAaBOOXOPOHHOI MiSJIBHOCTI 3a 3aKOHOAABCTBOM
VYkpainu Ta Aeskux 3apyOiKHUX nepkaB. Haykosuil eicnuk Jlvbeiscbkozo
depoicasnoeo ynisepcumemy guympiwinix cnpas. 2007, Bum. 1. C. 156.

3 Benukuil TIIyMadHMi CJIOBHUK YKDPAiHCHKOI MOBH / yKJIajl. i TOJL
pen. B.T. bycen. KuiB — Ipmins : BT® Ilepyn, 2004. C. 56.

4 Haspousknii B.O. HackpisHi KpMMiHaIbHO-TIDABOBI TOHSTTSL.
Hapuansanii nociouuk. JIeBiB. Kuis : FOpinkom IaTep. 2022. C. 1032.
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KYpHATICTIB:  «Onm3bki poauui Ta wieHd ciM’'i»!, «pimgai Ta
OIM3bKI»?, «ONU3BKI», «OIu3bKa 0c00a»?, «OIU3bKi 0cOOm»°.

[TouATTA uneHa ciM’i HEOAHOPA30BO BHKOPHCTOBYETHCS B
HOPMATHBHO-IIPABOBUX aKTaX HE JIMIIE KPUMIHAIBHOTO, a H IHIINX
rajgy3edl 3akOHOMABCTBA — CIMEHHOro, >KHTJIOBOTO, COIIaIbHOrO
3a0e3MeueHH s, II0JaTKOBOrO, AaHTHKOpymuiiiHoro®. Ane  Bci
BU3HAUYCHHS TMOHATTS 4WIeHAa CiM’i 0a3ylThCcs Ha TOHATTI CiM’i,
cthopmyaboBanoMy y 4. 2 ¢T. 3 CiMeiHOro Koaekcy Ykpainu (maii —
CK), ne Bxkazano: «CiM’10 CKIaalOTh OCOOM, SKi CIIJIBHO
MIPOKHUBAIOTh, TTOB’5I3aHi CIUIBHMM MOOYTOM, MalOTh B3a€MHI IIpaBa
Ta 000B’s13kH. [ToapyskiKst BBAXKAETHCS CIM €10 1 TOJI, KOJIU APYKHHA
Ta YOJOBIK y 3B’S3Ky 3 HaBYaHHIM, pPOOOTOI0, JIKYyBaHHSIM,
HEOOXIJHICTIO AOMIAAY 3a OaTbKaMU, JITHMM Ta 3 1HIIUX MOBaXKHHUX
[IPUYUH HE MPOKUBAIOThH CIUIBHO. JJUTHHA HAICKHUTH 10 CIM’T CBOIX
OaTbKiB i TOJIi, KOJIU CIILIBHO 3 HUMH HE IPOKUBAE .

'Boiiko A.B. KpumiHanbHa BiANOBiZalbHICTE 3a IIOrpo3y a6o
HACHJILCTBO IIOJ0 MpaliBHUKA IPaBOOXOPOHHOI'O OpraHy : aBroped. auc. ...
kaua. fopua. Hayk : 12.00.08. Kuis, 2013. C. 5; Izait LM. Kpuminansro-
NpaBoBa MPOTU/iS BTPYYAHHIO B JISUIBHICTH MPAliBHHUKIB MMPABOOXOPOHHUX
opraiB : aBroped. muc. ... Kaua. ropun. Hayk : 12.00.08. Kuis, 2018. C. 16.

2 QOcamunii B.I. KpuminansHO-TIpaBOBUH 3aXMCT MPaBOOXOPOHHOI
nisuteHOCTI: MOHOTpadis. Kuis : Atika, 2004. C. 67.

3 Nasunosna [.1. KpuminanbHO-TIpaBOBa OXOpPOHA TPEACTABHUKIB
B 1 TPOMAJCHKOCTI, SIKI OXOPOHSIOTH IIPABOIOPSAAOK : JIUC. ... KaHI.
ropua. Hayk : 12.00.08. Kuis, 2007. C. 134; Cuiirutoki M.B. KpuminansHo-
MIPAaBOBUIl 3aXHCT OXOPOHHOI AisUTFHOCTI B YKpaiHi : aBTOped. muc. ... 1-pa
topuz Hayk : 12.00.08. Xapkis, 2020. C. 16.

4 Kup6sar’es 0.0. KpuminanpHo-mpaBoBa 0XopoHa mpodeciiinoi
JISUTBHOCTI TPAIliBHUKIB MPAaBOOXOPOHHKUX OPraHiB : aBTOped. AMC. ... A-pa
ropun. Hayk : 12.00.08. 3amopixoks. 2021. C. 23.

5 Komapuunpskuit M.M. KpuminaisHO-TIpaBoBa 0X0poHa 0Ci6 uu ix
ONMM3BKUX POXMYIB y 3B’S3KYy 3 BUKOHAHHSM HHUMH CBOTO CIY’XKOOBOTO 4H
TPOMaCHKOT0 OOOB’SI3KY : IHUC. ... KaHna. topuia. Hayk : 12.00.08. Kuis,
2017.C. 12.

 Tansarna MLK. TlpoGnema Bu3HA4Y€HHs MOHATTS «WIEH CiM’i» 3a
[MBUTGHAM Ta JKUTIOBAM 3aKOHONABCTBOM YKpaiHw. Hayxoei sacadu ma
npaxmuxa 3acmocysanns Hoeoeo Cimetinoeo Kodekcy Ykpainu: warep.
kpyrioro croiy (Kuis, 26.05.2006 p.). Kuis — Xapkis : Kcunon, 2007. C. 198.

7Cimelinuii kxogmexkc Ykpaimm  Bim  10.01.2002 p. URL:
http://zakonS5.rada.gov.ua/laws/show
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UneHCTBO B ciM’i OOYMOBJICHO HASBHICTIO THX 3arajlbHHX
O3HAK, SKAMH XapaKTePH3YE€TbCS TaKe COIialbHe YTBOPCHHS —
CHUIBHE TMPOXXWUBAHHS, CHUIBHUH TOOYT, CIIJIbHE  BEACHHS
JIOMAIIIHBOT'0 TOCIIOJAapCTBA, B3a€MHI IIpaBa Ta OOOB’SI3KH, SKi
BUILIMBAIOTH 3 CIMEHHMX CTOCYHKIB'.

[Ipu BH3HAYEHHI KPUMIHAILHO-IIPABOBOTO IMOHATTS «UICH
ciM’I» CIiJ 3BEepTaTH yBary TaKOX Ha Taki crnenudivHi pucw, 3a
HAsABHOCTI fKMX 0co0a Mae BIJHOCUTHUCSA OO0 BIAIIOBIIHOIO KoJia
norepnimx abo cy0’eKTiB:

— CIM’IO CTQHOBJISATh YYaCHUKH CIMEHHO-TILTIOOHHUX BiJHOCHH.
Bigmosimno mo 4.1 cr. 51 KOHCTI/ITyull YKpaiHH, HIII00
IPYHTY€TbCS HAa BiNbHIM 3romi sxiHkM 1 uwonosika’. KoxeHn i3
TIOAPYXOKST Ma€e piBHI IpaBa i 000B’SI3KM y MUTFO01 Ta cim’i. UnHHE
3aKOHOJJAaBCTBO TBEPAO CTOITh Ha 3acajJaX BH3HAHHS CIM €10 0ci0
MPOTUJICKHOI cTaTTi. ToMy, WieHaMH ciM’i HE € YYaCHHMKHU 1HIIHMX
CO031B 0Ci0, AKi CIIILHO IIPOKUBAIOTH Ta MAIOTh CIUILHUMN MTOOYT;

— o(imiiiHe yKIaJeHHS IIT00Y HE € BU3HAYAIILHOI O3HAKOK)
JUISL BUBHAHHS COKO3Y YOJIOBIKA 1 JKIHKH CiM’€ro. UneHamu ciM’1 MarOTh
BHM3HABATHCA 1 0COOH, SIKi MepeOyBarOTh Y HE3aPEECTPOBAHOMY IILTIOO],
TOOTO NIepeOyBarOTh Y (haKTHYHUX IMITIOOHUX BiIHOCHUHAX);

— [OITA MarTh BH3HABATHCSA WIEHAMHM CiM’1 SIK TOJl, KOJHU
BOHM HapODKCHI B NUIFOOI YOJIOBIKA 1 JKIHKH, SKi yTBOPHIH
BIIMOBIHY CIM’I0, Tak 1 Io3a NUIFOOOM mHX oci0. I[Ipudomy,
HE3aJIC)KHO BiJl TOTO, YA BOHU OQIMIHHO YCHHOBJIEHI, Y MO0 HHUX
BCTAHOBJICHA OITIKA YH ITIKITyBaHHS;

— TPHBANICTh iCHYBaHHS CiM’1 Ta Jac, yIpoa0BXK SKOro ocoba
€ WICHOM CiM’1 He Ma€ KpUMiHAJIbHO-IIPAaBOBOTO 3HAYCHHS;

— YJIGHCTBO B CiM’i He 06yM0BneHo POIMHHIMH CTOCYHKAMH.
Inakmre KKy, 4ICHAMH ciM’i MOXXYTh BH3HABaTHCS 5K pO,Z[I/I‘Il
HE3aJICKHO BiJl CTYICHS CHO‘pl,JlHeHHSI Tak 1 ocobu, sKi He
nepeOyBarOTh Y BIIHOCHUHAX PIiJICTBA;

— 4YJIeHaMH CiM’T € 0cO0M, 110 BXOATh 0 CKJIaQy TaK 3BaHOI
HEMOBHOI ciM’i°.

! Haepoupkuii B.O. HackpisHi KpUMiHQJIBHO-NPABOBi TOHATTS.
Hapuansanit mocionuk. JIsBiB. Kuis : FOpinkom Iatep. 2022. C. 104-105.

2 Koucruryis VYkpainn BiZ 28.06.1996 p. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text

3 Haspoupkuit B.O. HackpisHi KpUMiHQJIBHO-TIPAaBOBi TOHATTS.
Hapuansanii mocionuk. JIsBiB. Kuis : FOpinkom Iatep. 2022. C. 105.
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B.I1. BeneHok mpomnoHye 3BEpHYTH yBary Ha TOH (akT, IO
OIHUM 3 HEJOMIKIB Cy4acHOI 3aKOHOAABUOI TepMiHOIOrIT y cdepi
KpUMiHaNBbHOTO TpaBa € HasBHICTh y KK iHIIMX cX0XHUX TepMiHiB:
«oco0a, 3 KO BUHHHI nepeOyBae (mepeOyBana) y ciMeiiHHX abo
Onmu3bKKX BimHocuHax» (1. 6-1 4. 1 cr. 67 KK)'. Ik oxun 3 BapiauTis
BUpIIICHHS BKa3aHOI MpOOJEeMH MPONOHYETbCA ISl 3’ SICyBaHHS
3MICTy IIbOTO TEPMiHY 3aCTOCYBaHHS BH3HA4eHHS ONM3BKUX 0CiO,
nependaueHe y cr. 1 3akony YKpamn «Hpo 3armo0iraHHs Kopynuu»
yepe3 HOro MPakTUYHY JTOCKOHATICTEH?. Pa30M 3 THM, 1 BKa3aHa
HOpMa € MIPEMETOM OOIPYHTOBAHOT KPUTHKH®,

Ha Bkaszany mnpoOiiematuky 3Beprasa ysary T.C.Jlocuu,
OiATPUMYIOUM paHillle BHCIOBJICHY MPOMO3UIII0 MPO HEOOXiAHICTH
3aMiHH TIOHATTS «ONM3BKI POAWY» TOHATTAM «OIM3bKI 0COOM» 3
BIJIMOBITHAM TIOMIJIOM X Ha TpH KaTeropii moteprinux: 1) Oiu3bKi
pomudi; 2) ocoOu, siki mepeOyBalOTh y CIIOPiTHEHHI; 3) 0cOo0H, sIKi
nepe0yBarOTh Y HE3aPEECTPOBAHUX IUTIOOHUX BiTHOCHHAX, 3apyUeHi,
apysit. A.B. Cementok-IIpubarens npononysana yHi(ikyBaTd OIMUc
KOJIa MOTEPILINX, BAKOPUCTOBYHOUH MOHATTS «OIHM3bKI 0COOM»”.

Pazom 3 TuM, iCHye TpOTHIIEKHA MPOIMO3MILS, B SKil B3ATO 32
OCHOBY Tiepetik OM3bKUX poauyiB Ta wieHiB ciM’i (1. 1 4. 1 c1. 3 KIIK)

'Benenok  B.II. KpumiHanbHO-TIpaBoBa Ta  KPUMIHOJOTiYHA
XapaKTepUCTHKAa  IOTpo3d  ab0  HACWIbCTBA  IIOJO  MpalliBHUKA
MIPaBOOXOPOHHOTO OpraHy : Juc. ... kKaHja. ropui. Hayk : 12.00.08. Kwuis,
2021. C. 53.

2Benenok  B.JII. KpuminaneHO-TIpaBoBa Ta  KPMMIHOJIOTiYHA
XapaKTepUCTHKa  TOrpo3n  abo0  HACWIBbCTBA  IMOJAO  IIpaIliBHHUKA
MIPaBOOXOPOHHOT'O OpPTaHy : JHC. ... KaHJ. 1opua. Hayk : 12.00.08. Kuis, 2021.
C.54; Oymopor 0O.0., XaBponrok M.I. BiamoBigambHICTh 3a JOMAITHE
HACHUJILCTBO 1 HACHJILCTBO 32 O3HAKOIO CTATI (HAYKOBO-TIPAKTUUHUH KOMEHTap
HoBen KpuminanpHOTO KoJekey Ykpainu). Kuis : Baite, 2019. C. 69-70.

3 Bosniok A.A. YI0CKOHaNEHHS OOCTAaBHMH, SKi MOM’SKIIYIOTH Ta
OOTSDKYIOTh MOKapaHHs, Y KOHTEKCTI peanizauii mosoxenb CtamOyIbcbKo1
koHBeHIii. Haykosuiti sicnux Hayionanvnoi axademii enympiwmix cnpas.
2019. Ne 1 (110). C. 53-54.

4Jlocuu T.C. KpuminanapHa BiANOBiZalIbHICTE 3a IIOrpo3y ado
HaCWJIBCTBO IIOJIO CYJIi, HAPOTHOTO 3aCiaTeNs 9u MPUCSHKHOTO : aBToped.
JC. ... KaH]. opun. Hayk : 12.00.08. Xapkis, 2017. C. 8.

5 Cementok-Ilpubarens A.B. KpuMiHaIbHO-TIpaBOBa XapaKTEPUCTHKA
3HUIIEHHS Ta MOIIKO/DKEHHS MaikHa 3a KpuMiHambHUM KofiekcoM YKpaiHW :
JWC. ... KaH[. fopua. Hayk : 12.00.08. JIssis, 2016. C. 75.
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1 KW TIPOTIOHYETHCS BBAKATH MPUHHATHAM 1 JUIA KPHMIHAJIHHOTO
3aKOHOMABCTBA. ABTOp Takoi mosuii mporoHyBaB cT. 398, 400 KK
JIOTIOBHHUTH IICJIS CNNIB «IIONO iX OJM3BKUX POIUYIBY» CIOBAMH «Ta
YieHiB ciM’1», TaKMM YHMHOM PO3LIMPUBIIM KOJO TOTEPHUIMX Bif
BKasaHuX MistHb'. He MOKEMO MOrouTHes 3 IPOMO3UIIEID TOCTIHKKA,
ajKe, sk 3a3Haudae B.II. BeneHok?, HABITh He3BaXkarouM Ha Te, mo KITK
BPETYJILOBYE CYCIUIBHI BIJHOCHHHM, SIKi BUHUKAIOTh MK YYaCHUKaMHU
KPUMIHAJILHOTO TIPOLIECY, Y 3B’A3KY 3 UMM IIPUHHATTS 32 OCHOBY Ta
BUKOPUCTaHHS TEPMIHOJIOTIYHMX TiyMadeHb, HaBeaeHux y KIIK, mix
yac KBami(ikalii yMHCHOTO 3HHIICHHS a00 TOIIKO/KCHHS MaliHa
3aXMCHHUKA YW TIPEJCTABHUKA OCOOM BHAAETHCS HEAOPEYHHM, MU HE
MOXXEMO HEXTYBAaTH TIO3UTUBHAME HAIO0AHHSAMH KPUMiHAIBEHOTO
MIPOIIECYATLHOTO 3aKOHOaBCTBA.

Came ToMy HaOyBae HOBOTO 3BYYaHHS MPOIO3HIILS IIPO 3aMiHy
y 4. 1 cr. 399 KK Ta B qucmo3nmisx iHIIUX cTaTei, M0 CTOCYIOTHCS
KPUMIiHAIBHO-TIPABOBOI OXOPOHU MPABOMIPHOT MisTIbHICTh 3aXHCHHUKA
YH MPeJICTABHUKA 0COOH, TIOB’513aHO1 3 HAJaHHSIM IPaBOBOT JOTIOMOTH
TEpMiH «OJU3bKI POANYD» 3aMIHUTH TEPMIHOM «OJIU3bKa 0c00ay.

Kpim Toro, xapakrepusyroun ONM3BKUX POAUYIB K
MOTePIUIMX BiJl YMUCHOTO 3HHILNCHHS a00 IOIIKOIKCHHS MaiiHa
3aXMCHUKA YM TIPEJCTABHHKA OCOOHM, HE MOXKHA 3aJHIINTH 11032
yBAarow TOH (akT, mI0 [e TOHATTA BXHUTO B MHOXuHI’. Lle €
3akoHOJaBuuM HemomikoMm cT. 399 KK, amke 3acTocyBaHHS
CUCTEMHOTO  TiyMaueHHs mnoyiokenb KK mae  migcraBu
CTBEpP/KYBaTH, IO yYMHCHE 3HUINEHHS a00 IOIIKOKEHHS MaifHa
MIPUHAWMHI OJTHOTO OJM3BKOTO POJIMYa 3aXMCHUKA UM TIPEJCTaBHUKA

! Jlorsunceknii  I'.B.  KpuMiHanbHO-TIpaBoBa — XapaKTEPHCTHKA
TIOCSITAaHHS Ha 3aXMCHUKA YW INPEACTaBHUKA OCOOM : JIUC. ... KaHI. IOpHI.
Hayk: 12.00.08. Ogneca, 2021. C. 86.

2Benenok  B.II. KpuminaneHO-npaBoBa Ta  KPUMIHOJIOTiYHA
XapaKTepUCTUKa  MOTpo3u  ab0  HACWIbCTBA  IMOAO  TpaIlliBHUKA
IIPAaBOOXOPOHHOIO OpraHy : Juc. ... KaHf. topun. Hayk : 12.00.08. Kuis,
2021. C. 52-53.

3 JlroGuenko T.C. bBamspki pommui sk morepmimi y  cT. 399
KpuminansHoro xopekcy Ykpainu. KpuminanoHo-npagosi, KpuMiHONO2iuHi
ma  KpUMIiHANbHO-GUKOHABYI  3aX00U  NONEPEONCEHHS  3NOUUHHOCMI:
Marepianmn Bceeykp. Hayk.-npakt. koH®. (Oneca, 24 nuct. 2023 p.). Oneca,
2023. C. 124.
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0co0m y 3B’SI3Ky 3 MiSUIBHICTIO, TIOB’S3aHOI0 3 HAIaHHSIM IPaBOBOI
JOTIOMOTH, TIOBMHHE TATHYTH BiAIOBiAAIBHICTE 3a cT. 399 KK.

Tyr cnix axueHryBaru yBary Ha Takomy MOMEHTI, SIK
MPaBOMIpHICTh  [NiSUILHOCTI, TOB’S3aHOI 3 HAJAHHAM IPaBOBOI
JOTIOMOTH,  a/DKe  CKJIaJ  aHaJi30BaHOTO  KPHUMiHAJIBHOTO
MpaBOTOPYILIEHHS OyJie MaTh MiCIe JIMIIE Y BHUIIAAKY MPaBOMIpPHOCTI
TaKoi TisUTbHOCTI. Tak, MpaBOMIpHOIO € Taka MisUTbHICTh 3aXHUCHUKA Y1
MPeJCTaBHUKA OCOOM 13 3aXUCTy OCOOM B TMPOIECi JOCYJOBOTO
po3ciilyBaHHs  KPUMIHaIbHOrO —NPOBAUKCHHs, HOIo — CyJ0BOIO
POSIISLY UM NPEICTABICHHS IHTEPECIB y CyMi, sika 3MIHCHIOETBCS Y
nepeibadCHOMy 3aKOHOM IOPSAKY 1 HE 3a00POHCHHMH 3aKOHOM
3acobamm.  3akOH  3a0OpOHSE€  3aXWMCHHUKOBI  TEPEIIKO/HKATH
BCTaHOBJICHHIO ICTHHH B CTIpaBi NUISIXOM BUMHEHHS Ail, CIIPSIMOBAHHX
Ha Te, MO0 CXWINTH CBIJIKa UM MOTEPITLIOTO 10 BiZIMOBH BiJ| TIOKa3aHb
a0o JI0 1aBaHHsI 3aB1JIOMO HETPaBAWBUX MMOKa3aHb, CXUJIUTH SKCIIEPTA
IO BIIMOBM BiI [aBaHHS BHCHOBKY 4YM JaBaHHSA 3aBilOMO
HETPaBIMBOTO BHUCHOBKY, chanbcru(ikyBaTH OOKa3d y crpasi abo
3aTATHYTH PO3CIIiLYBAHHS UM CYIOBUM PO3IIISI CIIPABU» .

VY cutyamifx, KoM y KOHKPETHIH crpaBi dii 3aXMCHUKA 49U
MpeIcTaBHUKAa O0CoOM 3 HaJaHHS MPaBOBOI JOINOMOTH OyiH
HEMPaBOMIpHUMH, MO TIATBEP/KEHO BIATOBITHAM CYJOBHM
pimieHHsiM  abo  MarepiallaMM  KPUMIHAJIBHOTO  TPOBAJKEHHS,
3aXHMCHUK YM TPEICTaBHUK O0COOM HE MOXYTh OyTH TMOTEPIUINMH y
KpUMIHAIBHOMY IpaBONOpyIIeHH], nepeadadeHomy cr. 399 KK. 3
[LOTO BUILIUBAE, [0 y JaHIi HOPMi MIOBMHHO YiTKO BKa3yBaTHUCS, 110
JUSUIBHICTD  3aXMCHHMKA Y [PEACTaBHHKA O0COOM, MOB’si3aHa 3
HaJIaHHSIM [[PABOBOI 101IOMOrH OyIIa 1 € PaBOMIpHOIO, 3 BHECCHHAM
BIIIIOBIAHMX 3MiH [0 UHMX KPUMiHAIbHO- TPaBOBHX Hopm?. Tomy
nponioHyemo y ct. 399 KK micinst cimiB «y 3B’SI3Ky 3» JIOJIaTH CJIOBO
«mpaBoMipHOIO». TakuM 4YMHOM, He Oyae MaTH Micle CKJIaja
KPUMIHAIBHOTO IPaBONOpYIIeHHs, Tnependoadenoro cr. 399 KK,
SKIIO YMHCHE 3HHUIIEHHS a00 IMOIIKO/DKEHHS MaliHa 3aXMCHUKA YU
MpeICTaBHUKA OCOOM BUMHSETHCA Yy BHUMAAKy, HE MOB’S3aHUM 3
JUSUTBHICTIO MTOTEPIIIOrO 3 HaJaHHsI IPABOBOI JOIIOMOTH.

! HaykoBo-TIpakTH4HMii  KOMeHTap  KpuMiHambHOrO  KOJEKCY
VYkpainu / 3a pen. M.I. Mensauka, M. [. XaBpontoka. 11-te Bua., mepepo0.
Ta gonoBH. Kuis : lakop, 2019. C. 1238.

2 Jloreunceknii  I.B.  KpuMinansHO-TIpaBoBa  XapaKTEPUCTHKA
MOCATaHHS HAa 3aXMCHUKA YU MpPEICTaBHUKA OCOOW : JIUC. ... KaH. IOPHI.
Hayk: 12.00.08. Oneca, 2021. C. 81.
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Y mpoekti HOBoro KK VYkpainu, neski HOpMH SKOTO BXKE
sragyBanuca panime, B Kuuzi mepwiii 3aranpHoi wactunm «lIpo
Kpuminaneanit xomekc Yxpaiam» Posminy 1.4. «l'mocapiit» 1. 2
cT. 1.4.1. «3Hauennsa TepMiHiB KprMiHaIBEHOrO KOJEKCY» 3a3HaYCHO,
1o OymM3bKa JTIOAMHA — WiIeH ciM’1 a0 iHIa JI0IUHA, IHTEPECH SIKOT
MaloTh CyTTEBE 3HAYEHHS JJIS1 OCOOM; B I1. 66 Ti€l K CTaTTi MOBa e
PO YJICHIB CiM’1, IKUMHU MPOIOHYETHCSI BU3HABATHU: &) MOAPYXOKS Ta
iX pmiTell O IOCSATHEHHA HUMM IOBHOJITTA — HE3aJEKHO Bif
CHUTPHOTO TpOXHBaHHS; ©O) Oynp-sKMX o0ci0, SKi CHUIBHO
MIPOXXUBAIOTh, HE3aJEKHO Bix TiepeOyBaHHS B U001, TOB’sA3aHi
CHUIBHUM MOOYTOM 1 MalOTh B3a€MHI IIpaBa Ta 000B’sI3KkU (KpiM TIpaB
Ta 000B’A3KiB, SIKi HE MAKOTh XapaKTepy CiMeHuX)!.

Sk 3asHauaB B.II. beneHok, Ha 4Yac IPOBENECHHS HUM
muceprariiiinoro gociimkenHs (mo 2021 p.) B mpoekti KK
MIPOTIOHYBAIOCS NepeadadnTr 00naBa TEPMiHU: 1 «Onr3bKa 0cobay, i
«Omu3bkui pomu»’. Tak, y m.2 4.2 cr. 1.3.1 mpoekty Onusbka
0co0a BU3HABANACS K ONW3BKUHA pOAWY, WieH ciM’i a00 KOIWIIHIN
YIeH CiM’T: a) NUISIXOM 3aroisSHHs IIKOAW YW MOrPO3U 3aIloisTHHS
IIKOJIN SIKOMY 3J[ICHIOETHCS BILTUB Ha MOBENIHKY MOTEPIiIOl ocodn
Yh moMmcTa 3a ii momepeqHro MoBeAiHKy abo 0) Ha KOPHCTh 4d B
iHTepecax SIKOro BUMHAETHCS KPUMiHAIBHE PABOIIOPYIIEHHS".

Hpyroto ¢axyabTaTUBHOIO O3HAKOIO 00’€KTa KPHUMiHAJIBLHOTO
MPaBOMOPYIIEHHS € Horo npeaMeT. JIokTprHa KpUMiHAIBHOTO TpaBa
XapaKTepU3YETbCA BIACYTHICTIO €IHOCTI JOYMOK IIOAO0 MOHATTS
npeaMera KPUMiHAIBHOTO MPaBOMOPYIIEHHS Ta fioro
CHIiBBiTHOIIEHHS i3 00’€KTOM. 3arajoM, HayKOBi TO3HWIi MIOAO
FOTO YMOBHO MO>KHA IOJIUIUTH HA TaKi TPYITH:

— TPEeIMET € CKIAJ0BOI0 00’€KTa, 1HKOJIM HAaBITh TOTOXHUN
omy*;

! KonTponpHMii TekcT npoekty HoBoro KK  Vkpaimm. URL:
https://newcriminalcode.org.ua/upload/media

2Benenok  B.II. KpuminaneHO-npaBoBa Ta  KPUMIHOJIOTiYHA
XapaKTepUCTUKa  MOTpo3u  ab0  HACWIbCTBA  IMOAO  TpaIlliBHUKA
IIPAaBOOXOPOHHOIO OpraHy : Juc. ... KaHf. topun. Hayk : 12.00.08. Kuis,
2021. C. 54.

3 KonTponeHuii TekcT mnpoekty HoBoro KK  Vkpaimm. URL:
https://newcriminalcode.org.ua/upload/media

4Tasnaiika-Bacummmun .. Hexopucnusi  3moumnm  mpotw
BiacHocTi: MoHorpagis. JIbBiB: JIbBIBCBKHI Jep>kKaBHUI yHIBEpCHTET
BHYTpimHiX crpas, 2012. C. 94.
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— mpeaMeT € GpakyIbTaTUBHOK 03HAKOK 00’€KTa';

— IIPeIMeET CJIiJ BiTHOCHTH JI0 03HAK 00 €KTHBHOI CTOPOHH.

Haii0inpm nommpeHoro € apyra 3 HaBeJSHHUX MO3UILIH, TOMYy
MU BBKAEMO, LIO TiJl IPEAMETOM KPUMIHAIBHOTO MPAaBONOPYILIECHHS
CIIiJT po3yMiTH (paKyIbTaTUBHY O3HAKy 00’€KTa, IO BUSBISAETHCS Y
MaTepialbHUX IIHHOCTAX, 3 NPUBOAY SKHX Ta (a00) HUIIXOM
0e3M0CePEIHBOTO BIUIUBY Ha SKi BUMHAETBCS 3OYUHHE JisTHHS,

KpiMm Toro, y IopumuuHiii InitepaTypi HEMae €IHHOTO
PO3YMiHHA TIpeIMETYy KPUMIHAIBFHOTO IIPABOMOPYIIECHHS, aje
OCHOBHI TOYKM 30py Ha IOHATTA MpeAMEeTa MOXKHA 3BECTH JIO
HACTYITHHUX CY/KCHB, IO MIPEAMET — Ie:

— pedi, y 3B’SI3Ky 3 SKAMH YH 3 NPUBOJY SKHUX BUMHSIETHCS
KpUMiHaJIbHE MTPAaBOIIOPYILCHHS, aJle SIKMM HE 3aBJa€ThCs IIKOA;

— pedi MarepialbHOTO CBITY, BIUIMBAalOYM Ha SKi CyO’€KT
3MIACHIOE TIOCSATaHHS Ha 00’€eKT abo HaMaraeTrbCsi MNOPYIIUTH
CYCIIIJIbHE CTaBJICHHS;

— KOHKPETHHUI MaTepiajJbHUl 00’ €KT, B SIKOMY MPOSIBISIFOTHCS
MEBHI CTOPOHM, BJACTUBOCTI CYCHUIBHMX BIJHOCHH, HUISXOM
¢i3nyHOr0 200 MCUXIYHOTO BIUIMBY BUHHUM Ha SIKUH 3aIOIIIOETHCS
coliabHO-HeOe3neuHa MKoa y cdepi HUX CyCHiIbHUX BiTHOCHH;

— monu (K Ccy0’€KTH COILIaNBHUX BIAHOCHH), iX mii (K
MaTepiadbHI BUpPaXEHHS I[HX BIJHOCHH), a TaKOXX MaTepiaibHi
npenMeTu (pedi), sSKi € mepeayMoBaMu ado GopMaMu 3aKpilJICHHS
CYCIIIJTBHUX BiTHOCHH a00 MaTepiajJbHHM IMPHUBOJIOM, YMOBOIO a0o
CBITUEHHSM ICHYBaHHS TI€BHHX CYCIUIBHUX BIJIHOCMH 1 3a
JIOTIOMOTOKO IKUX 3aBJIA€ThCS MIKOZIA 00°€KTy”,

SIk mpaBWIIO, TPEIMETOM KPHUMIHAJIBHOTO IPaBONOPYIICHHS
BU3HAETHCS KOHKPETHUH MaTepiajbHUI 00 €KT UM piu MaTepiaibHOTO

! Marumescrknii I1.C. Kpuminaneue mpaso VYkpainu: 3arambha

YacTHHA @ MiAPYY. U CTyA. fopui. By3iB 1 ¢ak. Kuis : A.C.K., 2001.
C. 104.

2 Muxaiinenko TLII. YromoeHoe mpaBo Ykpauwnel. OOIuas 4acte.
Kues, 1995. C. 76.

3 Jlamyk €.B. [IpeaMer 3/109MHy B KpEMiHAIBHOMY TpaBi YKpainu :
aBToped. auc. ... kaua. ropua. Hayk : 12.00.08. Kuis, 2005. C. 8.

4 Mangpo O.B. KpumiHanbHa BiANOBiANbHICTE 3a 3JI0YHHH, IO
MOCATAIOTh HAa JKUTTS Ta 370pPOB’S CyIJi, HApPOJHOTO 3acimaTens du
MIPUCSDKHOTO : JIUC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2014. C. 89-90.
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CBiTY', 3 IPMBO/IY SIKOTO BYNHIOETHCS KPUMiHAIBHE MPABOIIOPYIIEHHS;
(hakynpTaTUBHA O3HaKa OO0’€KTy, sKa CIIBBIIHOCHUTHCS 3 HHUM SIK
yacthHa i mine’. TIpeaMeT JOMOBHIOE KOHCTPYKIIKO KPUMiHAIBHOTO
MIPABOMOPYIIIEHHS (32 HOro HAsABHOCTI JiSIHHS € TPEAMETHHM, a 3a
BIJICYTHOCTI — Oe3npeameTHuUM), HaOyBaroun (y pasi 3a3HadeHHS y
JIICTIO3MIIIi HOPMH) SIKOCTI 0OOB’S3KOBOi O3HAKHM 00’€KTa; y AESIKHX
BUMAJKAaX TUIBKA BiH JIO3BOJISIE BIIMEXKYBaTH KPUMIHAIBHE Ta
a/IMIHICTpaTHBHE TPABOIIOPYIIEHHS Ta PO3MEKYBATH CyMDKHI CKIIQIH
misHL'. 3 oMLy Ha BUKIANEHE, 3aCIyroBY€ CXBAJICHHS IIO3HILS,
BIMOBIZHO IO AKOI TPEAMET KPUMIHAJIHHOTO MPABOMOPYIICHHS — I1e
nependOadeHuii  3aKOHOM NP0  KPHUMiHAJbHY  BiJIIOBIJAIBHICTb
MaTepialli3oBaHUN HOCIH CYCHUTPHHX BiJHOCHH, IUISIXOM BIUTUBY Ha
SIKMI 3aITOJIIFOEThCS IKOJIA YA CTBOPIOETHCS 3arpo3a i 3aromisHHS
UM BigHOCHHAM?.

3a BCTAHOBJICHUM Yy TeOpii KPUMIHAIEHOTO MPaBa MPaBHIIOM,
MaliHy SK TpeAMETy KPUMIHAJIBHUX MPAaBOMOPYIICHb, MpUTAMaHHI
MIEBHI O3HAKU:

a) OpUAMYHA, CYTHICTh SAKOI MOJISTae y HAJICKHOCTI MpaBa Ha
MaiiHO BIACHUKY Ha 3aKOHHI TijAcTaBi, SKWUH 37iHCHIOE
NIOBHOBA)KCHHSL 110 BOJIOIHHIO, KOPUCTYBAHHIO Ta PO3MOPAIKEHHIO
MaiHOM SIK CBOIM BnacHuM. Ipu 1boMy citix mam’sTaTy, Mo MaiHo
JUIs 0cOOM, sIKa MOCSTae Ha BiIHOCHHM BIIACHOCTI, € Yy)KHM — BOHA
HE Ma€ Hi JUICHOTO, Hi ysBHOIO IpaBa BIACHOCTI Ha Take MaiHO.
Hyxe MaiiHo — 1 Ti pedi, sKi He JIUIIe He HaleXKaTh BHHHOMY, aJle i
Ti, AKUMU BUHHMI HE Ma€ Ipapa PO3MOPSAIKATHCA Ha CBIll po3cyr’;

! Baxanop M.U. VYromosHoe mpaBo VYkpamusl. OOIIas YacTk.
Huenponerposck : [oporu, 1992. C. 33; KpuminanbHe mpaBo YKpaiHH.
OcobsuBa yactuna: [ligpyunuk mist BY3is / M.I. Baxkanos, F0.B. BayiiH,
B.I. Bopucos, C.B. I'aBpum. Kuis — Xapkis: IOpinkom Iutep, 2002. C. 93;
Marumescekuii [1.C. KpuminanbHe npaBo Ykpainu: 3aranbHa 4acTHHA :
mipyd. uist cTy . opua. By3iB i dak. Kuis : A.C.K., 2001. C. 76.

2 Mysuka A.A., Jlamyk €.B. TIpeaMeT 37104MHy: TEOPETUYHI OCHOBH
nizHaHHA : MoHorpadis. Kuis : [IAJIMBO/JIA A. B., 2011. C. 95.

3Mangpo O.B. KpuMiHambHa BiNOBigalbHICT 3a 3I0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CYAJi, HAapOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JTUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 91.

4 Tam camo. C. 90.

S Tasnaiika-Bacwmmmmu 1B, Hekopucnmei  3704MHM  mpoTH
BiacHocTi: MoHorpadis. JIeBiB: JIbBIBCEKMIA Aep)KaBHUI yHIBEpCHTET
BHYTpilIHIX crpas, 2012. C. 99.
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0) eKOHOMIYHa, SIKa O3Ha4Ya€e HasBHICTh y MaiiHa MiHOBOi a0o
CIIO’KMBYOI BapTOCTi: MaWHO 37aTHE 3aJOBOJLHATH MaTepialibHi
MOTpeOH JIIOANHU. A BJIACHE BUPAXKCHHSM BapTOCTI MpeMeTa € HOro
rpoIIOBa OIiHKa (IiHa);

B) ¢i3uyHa — Ie TIpeaIMETH MaTepiaTbHOTO CBITY: pedi, TPOIIIi,
IIHHI Tanepu, SKAMU MOXKHA 3aBOJIOMITH, SKi MOXKHA BIUTYYUTH,
NPMBIIACHUTH, CIIOKUTH, IOIIKOAUTH, 3HULIUTHU .

3arajpHe BHM3HAYCHHS TIOHATTSA TIpeAMETa KPUMIHAIHHOTO
MPaBOMOPYILCHHS.  MOBHICTIO  TMOIIMPIOETBCS 1 HAa  TpEeaMeT
MIPaBOMOPYIIEHh TPOTH TMPABOCYINIA 3 TIEKD JIMIE PI3HUICIO, IO
POZOBUM 1 BUJOBUM 00’ €KTOM ITUX JisiHb € TIEBHI CYCIIIbHI BIIHOCHHU
y cdepi npaBocyans. ToMmy CITii MOTOAWTHCS 3 MPOIMO3MIIED
BU3HAUCHHS TPEIMETYy TMPABOMOPYIICHh MPOTH TNPABOCYAAS SIK
Mepei0ayeHoro  3aKOHOM — MaTepiajli3oBaHOrO HOCIS  CYCIUTBHHX
BITHOCHH y c(hepi paBOCY s, IIDITXOM BIDIUBY Ha SIKMI 3aITOIIFOETHCS
IIKO/Ia Y¥ CTBOPIOETHCA 3arpo3a ii 3alo IissHHs UM BiHOCHHAM?,

OTxe, SIK BUIUIMBAE 3 JOKTPUHAIBHUX MOJOXEHb Ta 3MICTy
cT. 399 KK, 000B’SI3KOBOIO O3HAKOK MaiHa SK TpeAMETy TaHOTO
KPUMIHAIBHOTO IPABOMOPYIICHHS € T€, II0 BOHO MOBHHHO OyTH
qy)UM. TakuM YHHOM, 3HHIICHHS a00 MOIIKOMKECHHS BIACHOTO
MaiiHa caMuM MOTEPNIMM HE € KPUMIHAIBHO KapaHUM MIisTHHSM.
[IpeameroM naHOTO KPUMIHAIBHOTO MPABONOPYIIEHHS MOXKYTh Oy TH
i TBapuHU, fAKi HaJEXaTh MOTEPIIOMY Ha mpasi BaacHocTi’. Ilpu
LBOMY CIIiJ IaM’siTaTi TpO MiJACTaBu HAOYTTsI MaiiHa y BJIACHICTb:
SKIIO TOTepHUIMKA BOJOJIE MaliHOM 0e3 Halle)KHHX IIiJICTaB

! Kpuminansuuit KOJIEKC VYkpainu. HaykoBo-npakTu4yHuii
KOMeHTap : y 2 T. / 3a 3ar. pex. B.Sl. Tanis, B.I1. [Timonku, B.I. bopucosa,
B.I. TroTtrorina. 5-te Bun., gonos. X. : IIpaso, 2013. — T. 2 : OcobiuBa
yactuHa / FO.B. bayunin, B.1. bopucos, B.1. Trotrorin. 2013. C. 201.

2 Mangpo O.B. KpuMiHanbHa BifIOBiJAadbHICTh 3a 3JI0YHHH, IO
MOCATAIOTh Ha JKHUTTS Ta 370pPOB’S CyIJi, HApPOJHOTO 3aciiaTens du
MIPUCSKHOTO : JHC. ... KaH[. Iopua. Hayk : 12.00.08. Kuis, 2014. C. 90.

3 3nounHEN mpotH mpaBocynnd : Hapd. noci6uuk / B.I. TroTioriH,
B.I. bopuco, IO.B.Topnenpkuii / 3a 3ar. pen. B.IL TioTiorina,
B.I. bopucosa. Xapkis : [Ipaso, 2011. C. 55-56.

~75 ~



KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

(mpumbane NTPOTUIPABHUM LUISAXOM), TO BOHO HE MOXe OyTH
[PEAMETOM MPABOMOPYILIEHHS .

VY MOMJIMBHX CHUTYyalisiX 3HUIIEHHS a00 MOMIKO/LKEHHS MaliHa,
SIKE HAJIe)KHUTH MOTEPIUIOMY Ta IHIIMM Oco0aM Ha MpaBi CHIIBHOI
BJIACHOCTI (OyIUHOK, OOy JOBaHU pa3oM 3 O0aThKaMu; aBTOMOOLNb,
npunabanuii mix yac unro0y), BUMHEHE Cilij KBalmiikyBaTh 3a
CYKYIHICTIO  KpPHMiHAJBbHHX  IPaBOMOPYLIEHb, MepeadadeHnx
BiAmoBigHuMU 4dacTHHaMu cT. 194 Tta cT. 399 KK. Tob6To, Biacue
MaiiHO, K 1 MaifHO, IO 3HAaXOAWUTHCS B CHUIBHIM CyMICHIM 4m
YaCTKOBIM  BJIACHOCTI, HE MOXE OYyTH TMpeaMeToM JIaHOTO
KPUMiHAIBHOTO TPaBOIIOPYIICHHS, OCKIIbKM  0ocoba  HajisieHa
CTOCOBHO HBOTO BCIM KOMIUIEKCOM MPAaB BIACHUKA’,

OTxe, TpEeAMETOM  MPaBONOPYLICHHsS, TependadyeHoro
cT. 399 KK, € MaiiHo (pyxoMe 4i HepyxoMme), 10 HAJICKUTh Ha MpaBi
BJIACHOCTI MOTEPIiIiH 0cO0i.

[Migrpumyemo no3uuito C.A. MUpPOHIOKAa CTOCOBHO HasiBHOCTI
y HopMmax KK HeBiAMOBITHOCTI KPHUMiHAIBHO-IPABOBOTO 3aXHUCTY
BJacHOCTI mojokeHHsM KoHctutynii Ykpainu, ockineku cT. 194 KK
CIpsMOBaHa Ha 3axXUCT JIMIIC BiJ YMHUCHOTO 3HUILNCHHS a0o
MOIIKO/PKEHHS MaifHa 3 IOCUJIAHHSIM Ha 3Ha4YHI CYMH IIKOJIU, TOJI SIK
3actocyBanHs iHmMX HopM KK 3anexxHo Bij comianbHUX podei ocil,
BJIACHICTh SKUX IIJJIA€THCS 3J0YMHHOMY BIUIMBY, HE Iependadae
BCTAHOBJIEHHS HACIIJKIB MEBHOro crymeHs’. ToMmy JIOCIiIHUK
OoOTpyHTOBaHO 3a3Hadyae TMpPO  HEOOXiMHICTH pO3poOKM  Ta
BIOPOBA/DKEHHS  €IMHOTO  MMIAXOAY JO BHU3HAYEHHA pO3MIpY

! JIro6uenko T.C. IlpeameT y KpHMiHAIBHOMY HPaBONOPYINEHHI,
nepenbaveHomy cr. 399 KpuminanpHOTO KOAEKCYy YKpaiHU. AxmyanbHi
npobremu kpuminarvruoco npasa [Tekct] : Marepianmu XV Bceykp. Hayk. -
Teoper. KoH(., mpucBsy. mam’sti mpod. ILII. Muxainenka (KuiB, 28
nuctor. 2024 p.). Kuis : Ham. akan. BHyTp. ciipas, 2024. C. 358.

?Tlasnaiika-Bacuwmmummu 1B, Hekopucnuei  3noumnm  mpotm
BiacHoCTi: MoHorpacgis. JIbBiB: JIbBIBCBKHI Jep>KaBHHI yHIBEpCHTET
BHYTpimHiX crpas, 2012. C. 94.

3 Mupontok  C.A. KpuMmiHanbHa BiIMOBiNAIBHICTE 32 yMHCHE
3HUIIEHHS a00 INOIIKOJUKEHHS MalHa @ JMC. ... KaHJ. IOpHA. HayK
12.00.08. JuimpomerpoBcbk, 2012. C.4, 12; Ilamox JI. IIpobraemu
BU3HAYCHHS CYCIUIBHO HEOE3MEeYHWX HACHiJKIB Yy CKJIaJaxX 3JI0YMHIB, IO
BHUSBJISIOTBCSI B YMHCHOMY 3HHUIICHHI, TOIIKO/)KEHHI MaiHa CyIii,
MIPUCSDKHOTO,  3aXMCHHUKA, TPEJICTaBHUKA ocodu. [lionpuemnuymeo,
eocnooapcmeo i npaso. 2018. Ne 9. C. 207.
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3anmodisHol mKoau B ¢T. 185-191, 194 ta ct. 347, 352, 378, 399 KK,
SKi TependayaroTb KpPUMIHANBHY BiINOBIJANBHICTE 33 yMHCHE
3HUIIECHHS  a00  MOIIKO/KEHHS  MaiiHa  TOocaJoBHX  OcCi0
[PAaBOOXOPOHHUX OPraHiB, CYUi, 3aXUcHUKa',

2.2. OO0’ekTHBHAa CTOpPOHA YMHCHOIO 3HHIIeHHS a0o
MOIIKO/:KEHHSI MAiiHA 3aXHMCHUKA YH NPEACTABHIUKA 0CO0H

Hactynaum €JIEMEHTOM CKIaxy KPHUMIHAILHOTO
MPaBOMOPYIIEHHS € WOro 00 €KTHBHA CTOPOHA, TOOTO CyKyrIHlCTB
IOPUIMYHO 3HAYyIIMX O3HAK, SKi XapaKTepu3yloTb WOro i3
30BHIIIHBOI CTOPOHH, TOOTO II¢ NMEBHUHA aKT MOBEMIHKH (Di3HMUHOL
ocobwu (cr.ct. 2, 11 KK). JlokTprHa KpEMiHAILHOTO MPaBa BU3HAYAE,
0 00’ €KTUBHA CTOPOHA KPUMiHAJILHOTO IPABOMOPYIICHHS OXOTLIIOE
CycHmipHO HeOe3meuHe [isHHSA y ¢opMi mii 9M Oe3qisIbHOCTI,
CYCIIITbHO HeOe3MeYHi HACHIIKA, TPUIMHHAN 3B’ SI30K MK MiSTHHIM
Ta HaCIiKaMu, 3acO0u, 3HAPS S, Yac, Miciie, 0OCTaHOBKY Ta CIIOCiO
BUYMHEHHS KPIMiHAJIBLHOTO TPABOTIOPYIICHHS.

3a3HaueHi O3HaKM O0’€KTUBHOI CTOPOHHM, 3BaXKAlOUM Ha iX
croci6 ommcy y mucmosmiisx crareit Ocobmusoi wactnhn KK,
NOAUISIOTBCS. Ha IBI IPymu: 000B’s3K0BI 1 (axyibratieHi. B Haywui
KPUMIHQJIbHOTO TpaBa ICHYIOTH pI3HOMaHITHI IO3MIHi  IOJO
BU3HAYCHHS OOOB’SI3KOBUX 1 (haKyJbTaTUBHUX O3HAK CKIATY
KPUMiHAJIbHOTO TPABOMOPYIICHHA. Tak, O0OB’SI3KOBHMH O3HAKaMH
BUCHI BBaXAIOTh: CYCHUIbHO HeOe3NedHe [isHHS, CYCIUIBHO
HeOe3MeyHi  HACIiAKM, NPHYMHHUA  3B’S30K  MIX CyCHiJII)HO
HEOE3NEeYHUM TISTHHAM 1 cycrum,Ho HeOE3MEYHUM HACTIIIKOM?, JUSHHS

y dopmi aii abo Ge3aisnbHOCTI®, HeOe3MeUne AisTHHS Ta HOTo MIKiIIUBi

"Mupontoxk C.A. KpuminanbHa BifNOBIIAIBHICT 33 yMHCHE
3HUIIEHHS a00 INOIIKOJUKEHHS MalHa @ JMC. ... KaHJ. OpHA. HayK
12.00.08. InimpomnetpoBckk, 2012. C. 4, 12.

2 KpuminanbHe npaBo YKpainu. 3aranbHa 4acTuHa : [migpydnux] /
[FO.B. Anekcannpos, B.I. Anrunos, M.B. Bomompko Ta iH.] ; 3a pexn.
M.I. Mensauka, B.A. Knmumenka. 5-te Bua., mepepoOi. ta momoB. Kuis :
Arika, 2009. C. 90.

3 Kpuminanene mpaso Vkpainm: 3aranbHa vactusa: [linpydanwk /
Anekcarapos I0.B., Antuno B.I., Bomompko M.B. KwuiB : IIpaBosi
mkepena, 2002. C. 103.
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HACJIZIKA 4YM 3arpo3y iX HacTaHHs', HeOe3MeuHi HACHiJKM Ta
NPUYMHHUE 3B’S30K MDK JisIHHSAM Ta Hachigkamu. OgHOCTaiHO
(haKymTpTaTUBHIMH O3HaKaMHd 00 ’€KTHBHOI CTOPOHH BH3HAIOTHCS
3aco0u, 3HApAAMIA, Miclle, OOCTaHOBKa, CMOCIO Ta 4Yac BYMHEHHS
KPUMIHAIBHOTO TIPaBOMOPYIIEHHS. AJle, SIKIIO BKa3aHi 03HAKH MPSMO
nependadeHi ab0 BHIUIMBAIOTH 31 3MICTY AWCIO3HII KpUMiHAIBHO-
MpaBOBOi HOPMH, BOHH CTAIOTh OOOB’SI3KOBHUMH Uil KPUMiHAIBHOTO
MIPaBOTIOPYIIEHHS, BiAIIOBITaIbHICTh 32 SKe MepedadeHo CaHKIIIE0
BiNOBIAHOT HOpMH. Takuil WiAXix 1O O3HAK 00 €KTUBHOI CTOPOHH
JOCHUTH ITOBHO PO3KPUTHH y HAYKOBUX JIUCKYCISIX.

JlokTpuHA KpUMiHAIBHOTO TpaBa BHUXOJUTH 3 TOTO, IO,
3aJIe)KHO Bi O3HAK 00’ €KTUBHOI CTOPOHH MPABOMOPYIICHHS, JisTHHS
MOJUIAIOTECS HA KPUMiHAJbHI MPaBOMOPYILIEHHS 3 MaTepialbHUM,
dbopMarbHUM Ta yCiYeHHMM Cckiagamu. [lpu  1boMy  CcKIaau
KPUMIHAIBHUX TPABOMOPYIICHb, B SKUX MICTHTBCS OIHC CYCITUTEHO
HEOE3MeUYHUX HACIiJKIB, HAa3MBAaIOTh MAaTCPIAIBHUMH, a CKIAIH
KPUMIHAIBHUAX TIPABOMOPYIIEHb, SKi MICTITh OMNHC TIUTBKU i
(Ge3mistmpHOCTI) 1 sIKi HE MOTPEOYIOTH AJISl HACTAHHS KPUMiHAIBHOT
BIIITOBI1AIBHOCTI BCTAaHOBJICHHS HaCIIIKIB, Ha3UBAaIOTh
¢dbopmanbHUMU. YCi KpUMiHATBHI MPaBOMOPYIICHHS 3 (HOpMaTbHUM
CKJIaJIOM MalOTh OJIHY CITUIbHY OCOOJIMBICTh — CYCIUIBHO HEOE3MeUHe
JSTHHS € €JMHOI0 1 000B’ I3KOBOIO O3HAKOIO 1X 00’ €KTHBHOI CTOPOHHU.
Crioci0, wicie, 4ac, 3Hapsalsd, 3acOo0M BYMHEHHS KPUMIHAIBHUX
MPaBOMNOPYIIEHb € 000B’A3KOBUMH O3HAKAMU JIMIIIE Y BUMAJKY, KOJIH
BOHH 0e3mocepelHbo NependadeHi y KpUMiHATBHO-IIPABOBii HOpMI,
sIKa 3aKPITUTIOE TAHUN CKIIaJl KPUMIHAIBHOTO TPABOMOPYIICHHS.

BiL[HOBiIIHO JIO 3arajJbHONPUIAHATOTO MOJ0KEHHS, TisTHHSI Ma€e
biy:1 (bopMI/I aito 1 6esaisupHiCTs (CT. 11 KK)?. Ane icHye JlyMKa, 1110
TaKUM MigXiJ CynepeyrTh yCTalleHOMY Y dinocodii pOSyMlHHIO
CIIiBBI/IHOIIEHHS TAKMX KAaTEropiil JiaJeKTHKH, K 3MicT i dopma’.
Mpu OyneMo KOPHUCTYBaTHCS MOJIOKECHHSAMH, 3aKpIIUICHUMH B CT. 11
KK, posrisigaroun airo 1 6e34isuibHICTh K hopMu gistHHSA. OTKe, Iis —
MPOTHIIPABHA, CBiJOMA, BOJILOBA aKTUBHA MOBEIIHKA (Di3MYHOT 0COOH

! Matuesceknii T1.C. KpuminanbHe mpaso Vkpainu: 3araibHa
YacTHHA : MiApyd. JUIs cTy[. fopua. By3iB i ¢pak. Kuis : A.C.K., 2001. C. 79.

2 Kpuminaneuuii  komekc Ykpaimm Bimg  05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

3 Bpuu JLII. Teopis po3MeKyBaHHS CKIAiB 3I0YMHIB: MOHOTpadis.
JIbBiB : JIbBIBCHKHMIT JepXKaBHUHM YHIBepCHTET BHYTpimmHIX crpas, 2013.
C.415.
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(BYMHEHHS IIEBHOTO BUMHKY 3a HAsSBHOCTI 000B’SA3KY Ta MOXKJITHMBOCTI
HE BUMHATH HOro), IO 3aBJa€ YU MOXKE 3aBJaTH IIKOTY
oxopontoannM KK cycmineauM BimHocuHam'. Jlis Oe3nocepeqHbo
MOB’si3aHa 3 (PI3MYHUM PyXOM JIFoauHU (11 TiJIa, YaCTUHU TiJIa), MOXKE
BUPAXKATUCh Y OAUHOYHOMY ab0 y HEKUIBKOX pyXaX (To0To OyTH
MPOCTOI0 UM CKIIagHOI0). [loyaTkoM Jii € MOMEHT HaOyTTS MEBHUM
AKTUBHUM  CBiJJOMMM BOJHOBHM BYHMHKOM O3HAaK CYCHUIBHOL
HeOE3NMEYHOCTI Ta MPOTHUIPABHOCTI; B3aKIHUCHHSIM — MOMEHT
BUMHCHHS KOHKPETHOTO PyXY UM IMEPILIOTO i3 Ti€l CYKYIMHOCTI PYXiB,
0  YTBOPIOKOTH JaHY JIifo  (KpUMiHAJIbHE IIPAaBONOPYIICHHS 3
YCIYCHMM CKIJIaJIOM), MOMCHT 3aBEPLICHHS KOHKPETHOTO PYXy 4H
yCiX pyXiB, 0 y CYKYITHOCTI YTBOPIOKIOTH JaHYy [it0 (KpUMiHAIBHE
MPABOIMOPYIICHHS 3 (OpPMalbHUM CKJIAJ0M), MOMEHT HAaCTaHHS
CYCITIBHO HE0E3MEUHOr0 HACHiAKy (KpUMiHAJbHE PaBOIMOPYIICHHS
3 MaTepiabHUM CKIIAZIOM).

be3nistmpHICTS — 1€ TPOTUIPaBHA, CBiJIoMa, BOJIHOBA ITACHBHA
moBemiHKa ¢i3nyHOi 0coOM (HEeBUMHEHHsI MEeBHOI Mii 3a HAsSBHOCTI
000B’SI3Ky Ta MOXIMBOCTI 1i BUNHHUTH), 11O 3aBJIA€ YA MOXKE 3aBJATH
mkoxy oxoponroBaHuM KK cycminsauM BigHOcmHam. llpu mpomy
00O0B’SI30K MiATH TEBHUM YHMHOM Ta HAsBHICTb MOIJIHBOCTI HOTO
BHKOHATH € 000B’ I3KOBUMHU YMOBaMHU KpUMiHAITBHOT
Bi/INOBINANBHOCTI 3a Oe3MisIbHICTE?. [pyHTY€EThCSA Takuil 000B 30K
Ha 3aKOHI YW IIiJ3aKOHHOMY aKTi, Haka3i Yd pO3IMOpSIKEHHI,
ciy>)k00BOMy 4 TIpoeciiHOMY CTaHOBHWII, YMOBaX LWBIILHOTO
JIOTOBOPY, POAWHHUX BiTHOCHHAX.

HactynHoro 03HaKow 00’€KTHBHOI CTOPOHH KpI/IMiHaJ]I)HOFO
PABONOPYIICHHS € CyCHlJIbHO HebesreuHi Hacuiaku. B ropunmuniii
miTepaTypi MICTATBCS HAipISHOMAHITHINI X BHU3HAYCHHA, SKi
BIJIPI3HAIOTHCS JIMILE Y (bopMyJHOBaHHl Ipu LBOMY iX CYTHICTH
3aITUIIAETHCS CTANOI0. 32 3aralbHOTIPUIHATOIO JTYMKOIO, HACHIIKH —
e IIKUIMBI 3MIiHM, 10 3aBAAKOThCS 00 €KTY MPOTHIIPABHOTO
HOCSATaHHS® 1 TOMUISIOTECS Ha JIBi TPYIH — HACIAKHA MarepiaibHi i
HeMaTepiajbHi. MarepiaibHUMH HaClliJKaM{d € IIKOAa, [0 Ma€
¢i3nyHni xapakrep abo MaitHOBa mkoa. HemarepianbHi HacTiiku —

! Kpuminansne npaso Ykpainn. Ocobnuea yactura: [ligpyHuK s
BY3is / M.I. baxanos, }0.B. bayunin, B.I. bopucos, C.B. I'aBpumni. Kuis —
Xapkis: FOpinkom Iutep, 2002. C. 127.

2 Tam camo. C. 107.

3 Kpuminansee mpaBo (Oco0nuBa yacTHHA): MIAPYYHHMK / 3a pe.
0.0. Hynoposga, €.0. [Tucbmencrkoro. Kuis : BJI «daxop», 2013. C. 10, 18.

~79 ~



KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

Le HEraTHBHI 3MIHA B O0’€KTI TOCATaHHS, SKIi TO€IHaHI 3
NOPYWICHHSIM THX ab0 IHIIMX IHTEPECIB YYaCHHKIB CYCILIBHHX
BiIHOCHH, oxopoHoBaHMX HopMamu KK, i He moB 5{3YIOTLC${ 3
(i3MYHMM BIUIMBOM Ha JIIOAWHY SK Cy0’€KTa CYCHIIBHHX BiJHOCHH
9M 3 BIUIMBOM HA MarepiajbHI NMPEAMETH 30BHINIHBOTO CBITY, 3
NPHMBOJY AKHMX iICHYIOTh CYCIIUIbHI BIJHOCHHHM'.

[MutanHs Mpo MPUYMHHHUKA 3B’S30K y TeOpii KPUMiHAJIBLHOTO
mpaBa € JUCKYCIHHUM: PpO30DKHOCTI 3 TIPUBOAY PO3YyMIHHS
MPUYUHHOTO 3B’S3Ky MDK CYyCHUIFHO HEOE3MeYHUM JiSHHAM i
HACJIJIKaMH, [0 HACTaJld, BU3HAYEHHsI HOTO BHUJIB 3yMOBJEHI CYTO
$inocodCcbKOI0 MPUPOIOK 3a3HaueHoi nmpobiuemu?. SIK mpaBuio, B
KpUMIHATBHOMY TpaBi IMiJf OPUYUHHUM 3B’SI3KOM  PO3YMIIOThH
00’€KTUBHO ICHYIOUMH 3B’A30K MDK JMiSHHSAM 1 CYCHUIBHO
HeOe3NeYHNMHU HAaCIAKaMH, KOJU Jisg a00 Oe3isIbHICTh BUKIHUKAE
(MOpOKY€)  HACTaHHA  CYCHIIBHO  HEOE3MEYHOro  HACHiJKY:.
[laHiBHOIO y MOKTPWHI KPUMIHAJIBFHOTO TpaBa € TOYKa 30py, IO
MPUYMHHUN 3B’530K — (haKkyJIbTaTUBHA 03HAKa 00’ €KTUBHOI CTOPOHU
CKJIaJly KPUMIHAIBHOTO MPABOMOPYIICHHS, sIKa € 000B’I3KOBOIO JIJIst
matepianpHux ckianie’. Came BKa3aHOi TOYKM 30py MU i

! KpuminanbHe mpaBo YKpaiHu. 3araibHa 4acTHHA : [MAPYy4YHUK] /
[FO.B. Anekcanapos, B.I. Aurunos, M.B. Bomonpko Ta iH.] ; 3a pexn.
M.I. MensHuka, B.A. Knmumenka. 5-te Bua., mepepoOin. ta momoB. Kuis :
Artika, 2009. C.114; VYromoBuoe mpaBo: OO6mas yactp /
Anexcanapos }0.B., Autunos B.U., Bonogsko H.B.]. Kues : Atuka, 2002.
C. 139, 140; Yepummosa H.B. Kpuminanpae mpaBo Ykpainu. (3arampHa
yactrHa). HaBuansHuit mocionmk. Kuis : Atika, 2003. C. 72.

2 Baripos C.P. [IpuunHHHI 3B 30K Y KPEMiHAILHOMY IIPaBi: OIS
crany mnpoOnemu. [lpobremu nenimenyiapnoi meopii i npakmuxu:
opiunuii OronereHb KHiBChKOrO I1HCTHTYTY BHYTpIlIHIX crpaB. Kui.
2002.C. 170.

3 Kpuminanesre npaso Ykpainu. Oco6nusa uactuna: [lixpyunuk s
BY3is / M.I. baxanos, }0.B. bayunin, B.I. bopucos, C.B. I'aBpumi. Kuis —
Xapkis: FOpinkom Iarep, 2002. C. 136.

4 Kpuminanbhe npaBo Ykpainu. Oco6nusa yactuna: [ligpydnux s
BY3is / M.I. baxanos, }0.B. baynin, B.I. bopucos, C.B. I'aBpumni. Kuis —
Xapkis: Opiakom Iarep, 2002. C. 117; YronosHoe npaBo: Obmast gacts /
Anexcauapos 10.B., Autunos B.U., Bonoasko H.B.]. Kues : Atuka, 2002.
C. 110; ®pic ILJI. KpuminaneHe mpaBo YKpaiHu. 3arajbHa YacTHHA :
[ligpygHuk & CTYAEHTIB BHIIMX HaBYAJbHUX 3aknaiiB. KuiB: ATika,
2004. C. 81.
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npurpumyemocs.  Ockinbku  KBamiikoBaHWMT 1 0COOJIHBO
KBaJTiikoBaHUI CKJIaau aHaJi30BaHOTO KPUMiHAIBHOTO
MPaBOMOPYIIEHHS MepeadavyaloTh HaCTaHHs CYCHUTbHO-HEOe3MeYHNX
HaCHiAKIB (MaloTh MarepiajJbHUN CKIad), TO MPUYMHHHUHA 3B’SI30K
TaKOXX € iX OO0OB’SI3KOBOIO O3HAKOK ISl HUX BCiX. [lpwmauHHWI
3B’S30K TOAUIIIOTE Ha JAEKiTbKa BHIIB, CEpel SKUX HAWOIIBIIT
TIOIUTPHAM € BHUAUICHHS HEoOXigHOoro (IpsSMOro) Ta BHIAIKOBOTO
3B’s3Ky. sl JOKTPUHU KPHMIHANIBHOIO MpaBa BaKIMBUM € came
HEOOXIIHUH TNPUYMHHUKN 3B 30K, HASBHICTH SKOTO OOOB’SI3KOBO
MoTpiOHO BCTAHOBIIOBAaTH Y KPHUMiHAJIBHUX TPAaBONOPYIICHHSX 3
MaTepiadlbHUM  CKIQJAOM. 3yCTpi4aeThCsl  YOTHPH  BapiaHTH
HEOOXITHOTO TPUYMHHOTO 3B’S3KYy, $KI MalTh KpPHUMiHAIBHO-
MpaBOBE 3HAYCHHA: |) MPUYMHHHUN 3B 30K TpU Oe3MmocepeTHbOMY
3aMOIisTHHI IIKOJH; 2) OTMOCEpPEIKOBAHUN HEOOXiMHUHA MPUIHMHHHHA
3B’30K; 3) HEOOXiMHWI NPUYMHHUHA 3B’S30K TpU CIIBYYacCTi;
4) HeoOXimHUI NMPUYMHHUKA 3B 530K 332 HASBHOCTI OCOOJIMBUX YMOB
Ha 0ol moTeprizoro'. Bakiyvee 3HAYEHHS MPUYMHHOIO 3B’3KY SIK
00OB’SI3KOBOi  O3HAaKW  O0’€KTUBHOI CTOPOHH  KPUMIiHAJIBHUX
MPaBONOPYIICHB i3 MaTepiaJbHUM CKIAJIOM IOJIATaE B TOMY, IO Y
BUIIAJKy WOro BIJACYTHOCTI HeMae€ 1 CKJIaly KpPUMIHAJIBHOTO
MPaBOMOPYIIEHHS, OTXKE, KpHUMiHalbHAa BIAMOBIANBHICTE 0OCOOH
BUKIIOYAETHCS”. [0KM NPUYMHHMMN 3B S30K HE BCTAHOBJIEHO, UM K
MMCHS TOrO, SK JOBEJISHO WOTO BiJCYTHICTh, IMEHYBaTH IIKOIY
HACJTIIKOM HEKOPEKTHO, OCKUIBKM 1€ CYNEepeYuTh BHMO3I
CUCTEMHOCTi, IIUJTICHOCTi, TIOCTiJIOBHOCTi, HECYIEpPEYHOCTI B
0(pOpPMIIEHHI CYUKEHHS,

JisHHsS K O3HaKa  O0’€KTUBHOI  CTOPOHM  JaHOTO
MPaBONOPYIIEHHS, MOJISTa€ B MPOTHUIIPABHOMY BILIMBI Ha MPEAMETH,

! baxxanos M.WU. VYronoBHoe mpaBo VYkpauHel. OOIias 4YacTk.
Huenponerposck : IToporu, 1992. C. 40; Mucnusuit B.A. 3nounnu npotu
0e3mekn AOPOKHBOTO PYyXy Ta eKCIUTyaTallil TpaHCHoOpTy : MoHorpadis.
HuinpornerpoBesk : FOpua. akan. MBC, 2004. C. 129.

2 SIpmbum H.H. Teopernueckue pooeMbl IPUYMHHO-CIIEICTBEHHON
CBSI3U B YTOJIOBHOM TIpaBe ((puiocodcko-npaBoBoit aHamus) : MoHorpaduwus.
Xapskos : «IIpasoy, 2003. C. 311.

3 Spmumn HM. Teopetnuni mpoGiaeMu TPHYMHHO-HACITIIKOBOTO
3B’S13Ky B KpUMiHaIbHOMY TpaBi (¢inocodcbko-paBoBHH aHai3)
aBToped. auc. ... A-pa ropun. Hayk : 12.00.08. Xapkis, 2003. C. 28.
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0 TPU3BOAWUTH IO CYCHUTbHO Hebe3meyHuX HaciinkiB. CTOCOBHO
KPUMIHAIBHOTO MPaBOMOpyIIeHHs, mnependadeHoro cT. 399 KK
«YMHUCHE 3HUIIEHHS a00 NOLIKO/PKEHHs MaiHa 3axHCHUKA YU
MpeacTaBHUKA OCOOM», CIiJ BKa3aTH, IO O0OOB’S3KOBOIO O3HAKOIO
1oro 00’ €KTHBHOI CTOPOHH € MiTHHS y (opMi [ii ad0 Oe3isIIbHOCTI.
dopmamu 00’ €KTHBHOI CTOPOHH €:

1) 3anmenss maitna (4. 1 ct. 399 KK);

2) nomkopkeHHs MaitHa (4. 1 cT. 399 KK).

[lorpo3a 3HHMIICHHSM MaiiHa Tmiepeadadae  3ajsKyBaHHS
MOTEPILIOro iHpOpMaLi€ro Npo MPUBEACHHS MaifHa MOTEPIIOro y
TaKWil CTaH, IPU IKOMY MOTO HE MOXHa OyjJe BUKOPHUCTOBYBATH 3a
[ILOBMM TIPU3HAYEHHAM Hikonu'. Tlorposa MOMIKOKEHHAM MalHa
nepeabadae 3aJsKyBaHHS IOTEPIIOr0 TOTIipIIEHHAM  SIKOCTI,
3MEHIICHHSM IIIHHOCTI pe4i abo JOBEJCHHs pedi Ha SKHICh Yac y
HENPUIATHUH, 3a Ti HiILOBUM NpU3HAYEHHSIM uK craHoM?. Croci0, y
SIKHH Cy0’€KT MOTPOXKY€E 3HUIIUTH YU MOIIKOIUTH MAHHO 3aXHCHUKA
YH TpeicTaBHUKA 0c00M abo0 1X ONM3BKUX POAMYIB, 3HAUYEHHS Yy 4. |
cT. 399 KK ans kBamidikalii He Mae.

MaitHoM, mpo sike Hae moBa y 4. 1 cr. 399, € pyxome i
HEpyXoMe MaiHO (HK y TIOBHOMY O0CS3i, Tak i HOro 4acTuHa), sKe
HAJIOKUTh TOTEPIITOMy HA TpaBi BIACHOCTI, abo mepedysae y
BOIIOJIHHI Y KOPHCTYBAHHI Ha IHIINX, NEPeI0AaYCHHX LUBUIEHAM
3aKOHOJABCTBOM, IiJCTaBaxX. 3HUILEHHS 4YM IOLIKO/KEHHS MaiHa
MoOke OyTH 3acO00M BIUIMBY Ha MOTEPILJIOrO JIMILE 33 YMOBH, ILIO
TaKMM YMHOM BiZI0yBA€THCSA TUCK HA HBOTO.

Po3rnsiHeMo 3MicT Takux KpUMiHAJIbHO-TIPABOBUX IOHSATh, SIK
«TIOLIKOJUKEHHS» Ta «3HUILEHHS». BKazaHi MOHATTS BIAHOCATHCS 10

! NaBunoeuu 1.1, KpumiHanbHO-TIpaBOBa OXOPOHA MPEICTABHUKIB

B 1 TPOMAJCHKOCTI, SIKI OXOPOHSIOTH IIPABOIOPSAAOK : JIUC. ... KaHI.
ropun. Hayk : 12.00.08. Kuis, 2007. C. 168.
2 KpuminanbHuii KOJEKC VYkpainu. HayxoBo-npakTuyHui

KOMeHTap : y 2 T. / 3a 3ar. pen. B.S. Tamis, B.I1. ITmonku, B.I. Bopucosa,
B.I. Trotrorina. 5-te Bun., gonos. X. : [IpaBo, 2013. — T. 2 : OcobiuBa
yactuHa / 1O.B. baynin, B.I. Bopucos, B.I. Tiotrorin. 2013. C.714;
HayxoBo-mpaktnaanii komeHTap KpuMiHampHOrO Komekcy Ykpainm / 3a
pen. M.I. MensHuka, M.I. XaBpoHioka. 7-Me Buj., mepepodi. Ta JIOIOB.
Kuis : FOpuamana gymka, 2010. C. 693

3Ocangunii B.I. KpuMiHaJIbHO-NpaBOBMIl 3aXMCT TIPABOOXOPOHHOT
nisuteHOCTI: MOHOTpadis. Kuis : Atika, 2004. C. 155.
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TaK 3BaHUX HACKPI3HUX KPHUMiHAJIBLHO-TIPABOBUX IIOHSTH, OCKUIBKH
BOHH BXKMBAIOTLCS B 6aratbox crartsax Ocobmusoi yacturn KK,

VY ToyMayHOMY CIIOBHHKY YKpaiHChKOI MOBH JA€TBhCS Take
BU3HAYCHHS MOHATTS «3HUILYBAaTH»: pPYyHHYBaTH, MCYBaTH WIO-
HeOy/b, Namaroun, pByun’. [IOHATTA «IOMIKOIKYBATH» O3HAYAE
BUBOAWTH WI0-HEOyab 13 sany; ncysatu, pyhnysaru’. OTKe,
3a3Ha4yeHi MOHATTS HABOAATHCS MPAKTHUYHO SIK CHHOHIMH; TaKOXK iX
CHHOHIMOM € TaKe MOHATTS, K pyHHyBaHHs. TakuM YMHOM, IIISIXOM
(T0IOTIYHOTO TIAyMaueHHsS BHUIAETHCS HEMOKIMBUM YCTaHOBHUTU
PI3HULIO MK 3a3HaYCHUMH TMOHSTTAMH Ta IX TOYHHH 3MICT Yy
KOHTEKCTI 03HaK aHAII30BAHOTO CKJIa]ly MPABONOPYLICHH:",

3aumenHsaM MaiiHa (4. 1 c1. 399 KK) € mnpotunpaBnuit
py#WHYIOUHH BIUIMB HAa MailHO, BHACTIJOK SIKOTO BOHO TMOBHICTIO
BTpada€ CBOIO CIIOKMBYY a00 €KOHOMIYHY HIHHICTH 00 TOBOJIUTHCS
0 TaKOTO CTaHy, 3a SKOTO B3araii He MOXKe OyTH BHKOPHCTaHE 3a
CBOIM NpPU3HAYEHHSM, IPUUYOMY BTpayeHi MailHOM BIACTUBOCTI HE
MOKyTh OyTH BIHOBIEHI’; Il€ TOBHE 3ilCyBaHHS MaiiHa,
NPUBEACHHS HOro y Takuil CTaH, B SIKOMYy BOHO BXE HE MOXeE

! Auronrok H.O. KpumiHanbHO-IIpaBoBa 0XOPOHA BIACHOCTI: HABY.
mocionuk. JIpBiB: JIHY imeni IBana ®panka, 2012. C.32; CemeHIOK-
[Mpubatenr A.B. 3HHIIEHHS Ta TOIIKO/DKEHHS MaiHa SK «HACKpPI3HI»
KPUMIHAJIBHO-TIPABOBI MOHATTA. [Ipobremu npasosoi pegopmu ma
P0o30Y008U 2POMAOSIHCHKO20 CYCRIIbemea 6 YKpaini: Te3nu NONOoBiged Ta
MOBIIOMJICHh YYaCHUKIB 3BIiTHOI HAayKOBOi KOH(EpPEHII a1 FOHKTIB,
acmipanTiB Ta 3100yBauiB (JIeBiB, 17 xoBT. 2014 p.). JIeBiB: JIbBYBC,
2014. C. 326.

2 Crnoemuk ykpaincekoi moBu : [B 11 T.] / pemkon.: LK. Binonin
(romoBa) [ta iH.]. KuiB : Hayk. aymka. T. 3 : 3 / pen. tomy: I'.M. 'natiok,
T.K. Yepropuzeka. 1972. C. 664 c.

3 CnoBHuK ykpaincekoi MoBu : [B 11 T.] / pemkxon.: LK. Binomin
(ronosa) [ra in.]. Kui : Hayk. nymka. T. 8 : Ilpupona-Psxtiusuii / pen.
tomy: B.O. Bunnuk [Ta in.]. 1977. C. 484.

4 Tlamox JI.M. YMHCHe HE3aKOHHE 3HHUIICHHS, PYHHYBaHHA a0o
TIOMIKO/DKEHHSI 00 €KTIB KyJIBTYPHOI CHNAJAIIMHH: TPOOJIEMH BU3HAYECHHS
O03HaK OO0’€KTMBHOI CTOPOHHM CKJIQAy 3J04MHY. Haykoeuii  8icHUK
Yoiceopoocvroco nayionanvnoeo yuisepcumemy, 2018. Cepis ITPABO.
Bumyck 48. C. 87.

5 Crnoeruk ykpaincekoi moBu : [B 11 T.] / pemkxon.: LK. Binomin
(ronoma) [ra in.]. Kuis : Hayk. nymka. T. 3 : 3 / pexn. tomy: I'.M. I'narioxk,
T.K. Yepropuzpka. 1972. C. 664.
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BUKOPHCTOBYBATHCS 3d CBOIM NPH3HAYCHHSM 4epe3 IMOBHY BTPATy
TOCTIONAPCEKO- C€KOHOMIYHHMX BJIACTHBOCTEH 1 HE MOxke OyTu
[OHOBJIEHUM'; JIOBEJEHHsS MalHa JO MOBHOI HENPUIATHOCTI, LIO
YHEMOKJIMBIIOE HOro  BHKOPHUCTaHHS 32 MPHU3HAYCHHSIM 1
MPU3BOAUTE 10 BTPATH CIIOKUBYMX BIACTUBOCTEH Ta €KOHOMIUHOL
HiHHOCTI a60 M0 MOBHOIO MNPHMIMHEHHS icHyBaHHsS’. BHacimigok
3HUIICHHS MaifHO TepecTae icCHyBaTH a0o0 TOBHICTIO BTpadae CBOIO
LiHHICTh, TOMY 3HUIIEHHSIM MaliHa JOCSTAETHCS MOBHE PUITHMHEHHS
MO>KJIMBOCTI 1Or0 BUKOPHUCTaHHSI.

[IBCY poz’sichuB 3micT nux moHats y 1. 2 [locranoBu Ne 4
Big 02.07.1976 p. y penmakuii TIIIBCY Big 03.03.2000 p. Ne 3,
3a3HAYMBIIH, [0 3HUILICHHS JCPKABHOTO a00 KOJIEKTUBHOIO MaiHa —
LI€ IPUBEACHHS HOro B MOBHY HENPHUIATHICTH 10 BUKOPHCTaHHA 3a
LIJTFOBUM TIPH3HAUEHHIM, YHACIIOK YOTO0 MaifHO MIEpecTae iCHyBaTH
a00 MOBHICTIO BTpAaYa€ CBOKO LIHHICTE’. AHANOrYHE BU3HAYEHHS J1aB
[IBCY B 1. 13 Iloctarosu Ne 8 Big 26.06.1992 p. «IIpo 3acTocyBaHHA
CyJaMH 3aKOHOJABCTBa, WIO TIependadac BiAMOBINANBHICTh 32
MOCATaHHS Ha JKHUTTS, 3[0POB’S, TIMHICTb 1 BIACHICTH CYHIIB 1
NPALiBHAKIB PABOOXOPOHHUX OpraHiB»?.

PosMmip 3amomistHOT MaTepianbHOI IIKOAM B  JUCIIO3HUINT
cT. 399 KK He mepenbavdaeTbes, TOMy Ha ChOTOJHI JaHWUN (akT Ha

! Cmix B.B. KpuMiHambHa BiIOBiZaIbHICTE 3a IOPYIIEHHS IIpaBa
0Cco0M Ha MPABOBY JOIOMOTY : JHC. ... KaHa. opui. Hayk : 12.00.08. JIsBiB,
2011. C. 105.

?Maptumko M.B. KpuminampHO mpaBoBa  XapaKTEPUCTUKA
YMHCHOTO 3HHIICHHS YW IOWIKO/DKEHHS MalHa. Haykosuil icHuk
Vowceopoocvroeo nayionanvhnoeo ynieepcumemy, 2023. Cepis TTPABO.
Bunyck 76: yactuna 2. C. 140.

3 TIpo cynoBy NPakTUKy B CIPaBax MPO 3HUIIEHHS Ta MOUIKOHKEHHS
JIEpXKABHOTO YM KOJIEKTMBHOTO MaliHa NUIIXOM Mianany abo BHACIIJIOK
MOPYLIEHHST BCTAHOBJICHWX 3aKOHOJABCTBOM BHMOTI MOMXEXKHOI Oe3nexu:
IMocranosa Ilnenymy BepxoBHoro cyny Ykpainu Ne 4 Bix 02.07.1976 p. y
penakmii mocranoBm IInenymy BepxosHoro Cymy VYkpaimm Ne 3 Bix
03.03.2000 p. URL.: https://zakon.rada.gov.ua/laws/show/v0004700-76#Text

4 Tlpo 3acTocyBaHHs CyJamH 3aKOHOJABCTBA, IO Tepeadadac
BiZINIOBiANTLHICTD 32 TIOCSATAHHS HA KHTTS, 370POB’S, TiAHICTH Ta BIACHICTH
CYAIIB 1 IpaliBHUKIB NPABOOXOPOHHHMX OpraHiB (31 3MiHamMH, BHECEHUMH
srigno 3 [ToctanoBoro [Tnenymy BepxoBroro Cyay Ne 12 Big 03.12.1997 p.) :
IMocranosa Ilnenymy BepxoBHoro Cyny Ykpainu Ne 8 Bix 26.06.1992 p.
URL: https://zakon.rada.gov.ua/laws/show/v0010700-99#Text
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KBani(biKaui}o He BIUIMBa€. TakuM YMHOM, BKa3iBKa Ha MiHiManLHy
BapTICTh MaiiHa, KE MOXE 6yTH MPEeIMETOM JITAHOTO KPUMIHAIBHOTO
MPaBOIOPYIIICHHS, ¥ 3aKOHI BiJICYTHS, OJHAK II¢ HE O3HAYa€, IO
3HHIICHHS a00 MOIIKO/KEHHS Oyb-SKOTO MaliHa € KPUMIHAJIBHO
KapaHUM JissHHAM. Tak, HE MOXKHAa BH3HATH 3JIOYMHHHM TaKe
3HUIICHHS 200 TOIIKO/KEHHS MaiiHa, SIKe HE 3amoJIisjIo i He MOTJIO
3amofifTH icToTHOI mKkoxu motepmiyiomy (4. 2 cr. 11 KK). Ilpu
YoMy, 3JIIHCHIOIOYM OIIHKY ICTOTHOCTI 3amlOisSHHS IIKOIU MaiHy
noTpiOHO BpaxoByBaTH HE TUIBKM BapTiCThb 1 poO3Mip MaifHa B
HaTypaJIbHOMY BHUIIIsAII (Bara, oOcsr, KiNBKICTB), a W 3HAYCHHS
3HHUIIIEHOTO YM IOIIKOKEHOro MaiHa JIs HOTCpHiHOFOl. Ha panwmii
Yyac 3HUIICHHS MaliHa Mae MaTepialbHUM CKIax i € 3aKiHYeHHM 3
MOMEHTY HAaCTaHHS HACHIIKIB HE3aJI)KHO Bij iX po3mipy.

I0.A. Jlopoxina BBaxkae, 110 3HUIICHHS MaifHa — e (i3nvHa
JikBimamis abo TpUBEIACHHA MaifHa B TOBHY HEMPUIATHICTH IS
[IJTHOBOTO BUKOPHCTaHHS, TOOTO MailHO MPUIHHSAE ICHYBaTH abo
BTpada€e CBOE TOCIIONAPCHKE UM iHIE MPU3HAYCHHS, MaTepiadbHy Ta
(a60) comianbHy wmiHHiCTE?. H.O. AHTOHIOK BH3HAYA€ 3HUIICHHS
MaliHa sIK TaKUH BIUIMB 0COOM Ha MaiiHo, Bij SIKOTO BOHO IIOBHICTIO
BTpaua€e CIIOKUBUY BapTICTh, TOOTO TIPHBOAWTHECA Yy TMOBHY
HEMPHUIATHICTh JI0 BUKOPHCTAHHS 32 IJTHOBUM TNPU3HAYCHHSM.
YHacmiI0OK 3HUIIEHHS MaiHO nepecrae icHyBaTd a00 MOBHICTIO
BTpaua€ CBOI  I[iHHICTh, MOXJHUBICTh  BHUKOPHCTaHHS  3a
an/I3HaquH${M3. J.B. KaMeHChKUif 3a3Havae, 10 3HUIICHHS MaliHa —
[le JTOBEJCHHS WOTO 10 TOBHOI HEMPHIATHOCTI MIOJO I[IbOBOTO
npusHayeHus»®. A.B. CakyH mij 3HUINEHHAM MalHA MPOIMOHYE
PO3YMITH TPOTHIIPaBHE 3aMOAiISHHS IIKOIW YYyKOMY MaifHy, IO
poOUTH MailHO TIOBHICTIO HEMPHIATHUM CTOCOBHO HOTO ILITBOBOTO

! 3nouMHn TpoTH TpaBocyans : Hapd. moci6uuk / B.I. TroTrorim,
B.I. bBopuco, IO.B.Topumeupkuit / 3a 3ar. pea. B.IL Trwortiorina,
B.I. bopucosa. Xapkis : [Ipaso, 2011. C. 55.

2 lopoxina 10.A. TeopeTnuHi NpoGIeMH KpPHUMiHAILHO-IIPABOBOI
OXOpOHM BJAacHOCTI B YKpaiHi : auc. ... jA-pa topua. Hayk : 12.00.08.
Samopixoks, 2017. C. 39.

3 Antomokx H.O. KpuMiHanbsHO-TIpaBoBa 0XOpPOHA BIIACHOCTI: HaBY.
nocionuk. JIsBiB: JIHY imeni IBana ®panka, 2012. C. 368.

4 HaykoBo-TIpakTHYHMI  KOMeHTap  KpHMIHANIBHOTO  KOIEKCY
Vkpainu / 3a pen. M.1. Menbnuka, M.1. XaBpoHioka. 7-Me BHIL., TepepooOI.
ta gonoB. Kuis : FOpunnuna nymka, 2010. C. 189.
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npusHadenns'. B.A. TopOyHoB BBaXkae, 10 3HUINEHHSA MalHaA — 1€
CyCHIbHO HeOe3NMeYHHWH Ta MPOTHUNPABHUN PYHHYIOUMH BIUIMB Ha
MaiiHo, 3MaTHUI TPUITUHUTH Horo (izuuHe icHyBaHHSI a00 HE3BOPOTHO
BMBECTH HOro 3 rocmogapchkoro o6iry?. A.B. Cementok-IlpuGarenn
3a3Havae, IO MiJ 3HWIICHHAM MaifHa CJiJ PO3yMITH TPOTUIpAaBHE
3aTOMISIHHS IIKOJM YY)KOMY MaiHy, IO POOWTH HOro MOBHICTIO
HENPUIATHAM JUIsl BAKOPUCTAHHS 3a LJIbOBMM MPU3HAYEHHAM".

P.O. bopHapuyk miag 3HHULICHHSM YYy>KOrO0 MaiiHa MpPOIOHYE
PO3YMITH KpUMIHAJIBHO TPOTUIPABHHUNA BIUIMB, BHACIIJOK SIKOTO
qy’)KOMY MalHy 3alOAil0€ThCSI MIKOAA, BOHO TMepecTae (i3udHO
icHyBaTH a00 TPOJIOBXKY€E CBOE iCHYBaHHS 31 3MiHEHOI (OPMOIO,
OyJI0BOIO, CTPYKTYPOI YU (hOPMYJIO, IO OOYMOBIIOE TOJAIBITY
HEMOXKJIMBICTh BIJHOBJIEHHS MHOro BJIACTHBOCTEM Ta SKOCTi, a
LIHHICTh, MIHOBa Ta CITOKUBYA BapTICTh, 3IJATHICTH 3aJOBOJHHITH
MaTepiadbHI Ta TOB’s3aHI 3 HUMH TOTPeOM JIOAWHU MUIIXOM
BUKOPUCTAaHHS LOTO MaiHa 3a HOro LiTbOBUM MpPU3HAUYCHHIM
BTPa4ya€eThCs MOBHICTIO M HA3aBXAM, MalHO BTpayae 3[aTHICTH 1O
BIIOKPEMJICHHSI BiJl TPUPOJHOTO CEPENOBHUINA YM BiJHOBICHHS
3aHOBO IIISXOM BKJIAJICHHS TIPalli JIFOJMHM, ii KOIITIB Ta MaTepiais,
BJIACHUK € YU IHIIMM 3aKOHHHH BOJIONUIELL MO30aBISETHCS SIK
MpaBa BIACHOCTI Ha MalHO, TaK 1 MOJJIMBOCTI BOJOIITH,
KODHCTYBATHCA 4H POSIOPAIKATHCS MailHOM, TOMY BOHO BHUIIaJa€ 3
€KOHOMIYHOT0 06iry, sk Take®,

[omkomxenns: maita (4. 1 cr. 399 KK) monsrae B takomy
MPOTUIIPABHOMY BIUTUBI Ha npeaMeT KPUMiHaJIbHOTO
MPABOIIOPYILIEHHS, BHACIIJIOK SKOTO BiH YacTKOBO, HE B IIOBHOMY
00cs31, BTpayae CBOi CIIOXKHBYI BIACTHBOCTI Ta €KOHOMIYHY IIiHHICTB 1
[IPY IIbOMY 1CTOTHO OOMEXKY€ETHCSI MOXKIIMBICTD HOrO BUKOPUCTaHHS 3a

! Caxyn A.B. KpuMiHambHO-IIpaBoBa XapaKTEPHCTHKA yMHCHOTO
3HHIIEHHS 200 MOIIKOKEHHSI MaifHa : IKC. ... KaH[. ropu. Hayk : 12.00.08.
Kuig, 2010. C. 6.

2 Topbyror B.A. KpuminanbHa BiaMoOBiTambHICTh 3a 3HAMIEHHS a60
TIOIIKO/DKEHHSI MaliHa TpaliBHUKa IPaBOOXOPOHHOTO OpraHy : aBToped.
Ic. ... KaHn. ropua. Hayk : 12.00.08. Xapkis, 2012. C. 6.

3 Cementok-Ilpubarens A.B. KpuMiHaIbHO-TIpaBOBa XapaKTEPUCTHKA
3HUIIEHHS Ta MOIIKO/DKEHHS MailHa 3a KpuMiHambHUM KofiekcoM YKpaiHH :
JcC. ... KaH1. topu. Hayk : 12.00.08. JIeBiB, 2016. C. 41.

4 Boanapuyk P.O. TIOHATTS, KpUTEPii Ta O3HAKYM 3HUIIEHHS TyKOTO
matina (cratti 194 ta 196 KK Vkpaian). @opym npasa. 2011. Ne 3. C. 60.
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npu3HavueHHsAM. [lOIMIKOKEHHSIM MaliHa BBaXKAETBCA TaKa WMOTO
3IMICOBAHICTh, BHACHIJOK SKOi 3MCHIIMJIACS YU TOTIPIIMIACS WOTOo
SIKICTB, I[IHHICTh 200 BOHO TUMYacOBO HE MOXKE BHKOPHUCTOBYBATHCS
3a CBOIM an3HaquHﬂM1. ITomixomkeHHss MaiiHa — I1e¢ TaKUM BILUIMB
0c0o0M Ha MaifHO, BHACII/IOK SIKOTO MaliiHO HE MO OyTH BUKOPHCTaHE
32  UIBOBUM  TpPH3HAYCHHAM 0e3  peMOHTy abo  iHImmX
BiJTHOBJTFOBAJILHUX 33aXOJiB, @ TAKOXK MOTIPIICHHS SKOCTi, 3MEHIIICHHS
BAapTOCTi MaliHa’; 11e MOTIipIIEHHs AKOCTI, 3MEHIIEHHs IHHOCTI peui
a0o0 MpuBeIeHHS peui Ha SKUICH Yac y HeMpUAaTHUH 3a ii HUThbOBUM
NPU3HAYEHHSAM CTaH’; IIPOTUIIPABHE 3aNOMISHHSA IIKOOM 9y)KOMY
MaiiHy, 1110 BUKJIMKAE TOTIPIIEHHS HOro SKOCTi, 3MEHIIICHHS LIHHOCTI
a00 TpUBEICHHS HAa SKUHCH Yac JI0 HEMPUIATHOCTI CTOCOBHO HOIO
LILOBOTO TPU3HAYEHHS"; CYCIIILHO HEOE3MEUHUI Ta IPOTHIPABHUI
pYVHYIOUMI BIUIMB Ha MaiHO, SKHHA YacTKOBO a00 THMYacOBO
MIEPEIKO/PKAE  MOMKIIMBOCTI KOPUCTYBATHUCS HUM 33  IUTBOBUM
NPU3HAYEHHSIM ; TIPOTUIIPABHE 3aMOMISHHA IIKOAM YY)KOMY MAaiHY,
0 BHUKJIMKAE TOTIPIICHHS WOTO SKOCTi, 3MEHIIEHHS I[IHHOCTI abo
TUMYACOBOi HETPHUIATHOCTI JJIsi BHKOPUCTAHHS 32 IUTHOBUM
HpU3HAYEHHAM»S,

[llo0 TOHATTSA «IMOIIKOHKEHHA MaiHa», To [IBCY B m. 2
IMocranoBu Ne4 Bim 02.07.1976 p. y penmakuii IlocTanoBu Bixg
03.03.2000 p., a takox y 1. 13 TlocranoBu Ne 8 Bim 26.06.1992 p.
TaK BU3HAYUB II€ MIOHATTS: MOTiPIICHHS SKOCTi, 3SMEHIIIEHHS IIHHOCTi

! Cmix B.B. KpuMiHambHa BiIOBiZaIbHICTE 3a IOPYIIEHHS IIpaBa
0Cco0M Ha MPABOBY JOIOMOTY : JHC. ... KaHa. opui. Hayk : 12.00.08. JIsBiB,
2011. C. 105.

2 Antomok H.O. KpuMinanbHO-TIpaBoBa 0XOpPOHA BIIACHOCTI: HaBY.
mocioauk. JIpBiB: JIHY imeni IBana ®@panka, 2012. C. 368.

 HaykoBO-TipakTuuHUii ~ KOMeHTap KpHUMiHAmBHOTO  KOJEKCY
VYxpainn / 3a pea. M.I. Menpauka, M. 1. XaBponroka. 11-te Bua., mepepoOur.
Ta gonoBH. Kuis : Jlakop, 2019. C. 189.

4Cakyn A.B. KpumiHaibHO-TIpaBOBa XapakTEPUCTHKA YMHCHOTO
3HHIIEHHS 200 MOMIKOKEHHST MaifHa : IHC. ... KaH[. ropu. Hayk : 12.00.08.
Kuis, 2010. C. 6.

3 Topbynos B.A. KpuMiHanbHa BifOBiZANbHICT 32 3HUILCHHS a60
MTOIITKO/KEHHSI MaifHa MpaIlliBHUKa IIPAaBOOXOPOHHOTO OpraHy : aBToped.
JcC. ... KaH1. ropua. Hayk : 12.00.08. Xapkis, 2012. C. 6.

¢ Cementok-IlpubGarens A.B. KpuMiHaIbHO-TIpaBOBa XapaKTEPUCTHKA
3HUIIEHHS Ta MOIIKO/DKEHHS MaikHa 3a KpuMiHambHUM KofiekcoM YKpaiHW :
JcC. ... KaH1I. topu. Hayk : 12.00.08. JIsBiB, 2016. C. 41.

~87 ~



KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

peui abo mpuBemeHHS ii Ha SAKWIICH Yac y HENPUIATHHNA [0
BUKOPHMCTAHHS 32 [[JIbOBUM TIPU3HAYCHHSM CTaH'.

3a NEeBHHX YMOB, MaibkKe 3aBXKIM MalHO, fKe 3a3HaJo
MOIIKO/IXKEHHS, MO>Ke OYTH BiIHOBJIEHE i MOXKE ITOBEPHYTH TUMYACOBO
a00 4acTKOBO BTpaueHi KOPHUCHI SIKOCTi 3ayIsl HOTO BUKOPUCTAHHS 32
(YHKIIOHATIBHUM TIPU3HAYCHHSM MICHs Ay (iHAHCOBHX, TPYIOBUX
Ta iHmmx BuUTpar. JaHa Gopma 00’€KTHBHOI CTOPOHHM YMHCHOTO
3HUILIEHHS a00 MOIIKO/PKEHHS MaiHa 3aXMCHUKA YW MpPEACTaBHUKA
0co0M po3Mipy 3amodisiHUX 30UTKIB YW HIKOJAM HE OXOIUTOE. Tomy
KpHMiHaJIbHE PAaBOMOPYIICHHS Y (YOPMi MOIMIKOKESHHSI MaifHa TaKOX
Ma€ MarepiaJbHHUN CKIa] 1 € 3aKiH4YeHWM 3 MOMEHTY HaCTaHHA
HACITIAKIB HE3aJIeKHO BiJI iX po3Mipy.

Ane B TmoOmepeqHHOMY  MIAPO3AUTI HAMHA  JAETajIbHO
po3TIsAanocs NHTaHHS MIOAO HACHIAKIB JAHOTO KPUMIHAIBHOTO
MIPABOIIOPYIICHHS 3 (POPMYITIOBaHHSIM KOHKPETHUX 3MiH 1 JOTTOBHEHb
1o nosokeHs ynHHOro KK.

SAx  3a3mawae  P.A. bopucnaBcbkwii, aHali3 ~ HasBHUX
JNOKTPHHAIGHUX BHU3HAYCHb TOHATH 3HUIIEHHA Ta MOUIKOKEHHS
MaiiHa, Ja€ MiJICTaBM BHOKPEMHTH IICBHI ICTOTHI O3HaKH, SKi
npUTaMaHHi KOJKHOMY 3 HUX:

1) obmasa ni TepmiHM BKa3yiOTh OApa3sy Ha JBi O3HAKH
00’€KTHBHOI CTOPOHM CKIIaly KPHMIHAJIBHOTO NPABOIOPYIICHHS — i
Ha CYCHIIBHO HeDesmedyHe MiAHHS, 1 Ha CYCIIUIBHO HebesnedHi
Hacniaku. Biarak iX BU3HA4YeHHS MalOTh MICTHUTH ONMC 1 TisSHHA, i
HACNiJKiB. 3a I[i€f0 O3HAKOK BOHHW BINPI3HAIOTHCS BIJ TaKuX
TEpMiHIB, 5K «ICYBaHHA», «PYHHYBaHHS» MaiiHa, $Ki TaKOX

'TIpo 3acrocyBaHHs CyJamu 3aKOHOJABCTBA, IO Tepenbadae
BIZIITOBITAJTBHICTh 32 TIOCSITAHHS HA JKUTTS, 3I0POB’S, TIMHICTH Ta BIACHICTH
CYAIIB 1 IpaliBHUKIB MPaBOOXOPOHHHMX OpraHiB (31 3MiHamMH, BHECEHUMHU
3riguo 3 [Tocranosoro ITnenymy Bepxosroro Cymy Ne 12 Bix 03.12.1997 p.) :
ITocranoBa [Tnenymy BepxoBHoro Cyay Yxkpainm Ne 8 Bim 26.06.1992 p.
URL: https://zakon.rada.gov.ua/laws/show/v0010700-99#Text; IIpo cymoBy
NPaKTUKY B CIpaBaX INpO 3HUIIEHHS Ta MOIIKOKCHHS JEpP)KaBHOTO YH
KOJIEKTMBHOTO MaiHa NUIIXOM MmiAmamy a0 BHACHIOK MNOPYIICHHS
BCTAQHOBJICHUX 3aKOHOJABCTBOM BHMOT TNokexkHOi Oesmexu: Ilocranosa
ITnenymy BepxoBraoro cymy Ykpainm Ne 4 Bim 02.07.1976 p. y penaxmii
nocranoBu [lnenymy BepxoBHoro Cymy Ykpaimm Ne 3 Bim 03.03.2000 p.
URL: https://zakon.rada.gov.ua/laws/show/v0004700-76#Text
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BUKOPHUCTOBYIOThCS B unHHOMY KK 1 BKa3yrOTh Juile Ha JisIHHS, HE
OXOILIIOIOYHN HACIIIKIB;

2) cnenudika KpUMIiHAILHO-IPABOBOTO TIYMA4yeHHS I[UX
TEpPMiHIB OOYMOBIIOE HEOOXiTHICTh BKa3iBKM HA MPOTHIIPABHUUI
pYWHIBHMI VIUIMB Ha MaiHO $K ICTOTHY O3HaKy JMisSHHS, IO
OXOIUTIOETHCS TOHATTSAMU «3HUINCHHS MaifHa» Ta «IOIIKOHKCHHS
MaiiHa»!.

BigMiHHICTE MIDK HOHATTSIMU <«3HHIIEHHS MaiHa» Ta
«TIOMIKO/DKEHHST MaifHa» TONATae y HacHiAKaxX PyHHIBHOTO BIUIMBY
Ha MalHO: SIKIIO 3HMIICHHS BIUIMBa€ Ha MaiHO, MPHU3BOASYH 1O
BTpaTu MOro IIIbOBOTO TPWU3HAYEHHSA, TO IIOMIKO/DKCHHS IIHIIE
TAUMYacoBO  BIUIMBA€ HAa  MOXJIMBICTH ~ BHUKOPUCTAHHS  3a
NpHU3HAYEHHsIM abo MOripilye sKicHi XapakrepucTHky Maitna®, Ciig
nigrpumaTti nosumito C.A. bopuciaBchkoro, mo BiJMEKYBaJIbHOO
O3HAKOI0 TIOHATH «3HUIICHHS MaifHa» Ta «IIOMIKO/HKEHHS MaiHay €
HACJIJIKH, SIKI CIPUYMHAIOTHCS il YaCc BYMHCHHS IUX JisSHb: MPH
3HHIIEHHI MaifHa KOHCTAaTyeTbcs (i3WyHe TPUITMHEHHS iCHYBaHHS
MaiiHa abo Taki #oro (i3uyHi 3MiHH, OI0 YHEMOXXJIHBIIOIOTH HOTO
BiJTHOBIJIEHHS; HEMOXUIMBICTh BHUKOPHCTAaHHS MaifHa 3a MiJTbOBHM
MpU3HAYCHHSIM; TPUINMHEHHS MpaBa BJIAaCHOCTI Ha  MaiHO.
[TomkomxeHHs: MaiiHa O3HAYA€ TaKi HACTIJIKH, K (i3UYHI 3MiHH, IO
MOTIPIIYIOTh SKICTh YM 3MEHINYIOTh IIHHICTh MaifHa 1 MOXYTh OyTH
yCyHeHi; a0 4acTKOBa YW TUMYAacOBa HEMOXKJIMBICTh BUKOPHUCTAHHS
MaifHa 3a UTLbOBUM MPU3HAYCHHSIM.

OTxe, CHi TOTOAWTHCA 3 OYMKOIO, IO y KPHMiHAJIHHO-
MPAaBOBOMY PO3YMIiHHI 3HUINEHHS MaiiHa — II¢ HPOTHIIPABHHI
pYWHIBHHI BIUTMB Ha MaiHO, B PE3YJbTATi SIKOTO MAWHO MPUITUHSE
CBOE ICHYBaHHS a0O BTpaua€ MOXKIJIMBICTb BIJHOBJCHHS, IO
MIPU3BOJIUTH JIO TIOBHOI Ta MOCTIHHOI HEMOXIIMBOCTI BUKOPHUCTAHHS
MaiiHa 3a HOro IUILOBMM IPH3HAYECHHSM Ta TNPHUIMHEHHS IpaBa
BIIACHOCTI Ha I1€ MaifHO; TOIIKO/KEHHSI MallHA — 1€ TPOTHUIIPABHUIMA
pYWHIBHMI BIUTMB HAa MalHO, B Pe3yJbTaTi SKOrO MOTiPHIYETHCS

! Bopucnasebkuii P.A. Jludeperiialtis KpUMiHATBHOT Bi/IOBIATBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KECHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
eHympiwnix cnpas. Cepis ropuanana. 2018. Ne 1. C. 233-240

2 Auronrok H.O. KpuMiHanbHO-paBoBa OXOPOHA BIACHOCTI: HaBY.
nocionuk. JIsBiB: JIHY imeni IBana @panka, 2012. C. 368.
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SAKICTb YM 3MEHIIYETHCS I[IHHICTH MaiHa, [0 MpPU3BOAUTH MO
JaCTKOBOI Ta/ab0 TUMYACOBOi HEMOKIIMBOCTI BHKOPHCTAaHHS MaifHa
3a IIIbOBUM TIPU3HAYEHHSM .

Orxe, (opMmu aHai30BaHOTO JMisIHHA TOOYJOBaHI TaKUM
YUHOM, IO 3HUMIEHHS a00 TOIIKONKEHHS MaiHa — MOXe
pO3TIAAaTHCS SIK AiSTHHS BAHHOTO — TPOLIEC pyHHYBaHHS, BUBEACHHS
3 Iafy MaiiHa, TaK i CTaH MaiiHa, sIKe 3pyHHOBAHE, BUBECHE 3 JIaLy .
CrinbHUM A7S 3HUIIEHHS a00 MOIIKOMKEHHSI MaiiHa € MPOTHIPaBHA
3MiHa #oro ¢isuunoi crpyktypu’. Ha nepekonanus B.B. Cwmixa, i
3HHUINCHHS MaiHa, 1 HOro MOMKOMKCHHS — II¢ MPOTHIPAaBHI ii,
cripsMoBaHi Ha 3MiHy (i3u4HOi CTpYKTypH npeamera‘. BiaminnicTs
MDK TaHUMH TOHATTSIMHU TOJISATa€ B TOMY, IO TIPH 3HHUIICHHI MaiiHa
HOro B TOAANBIIOMY HEMOXJIHBO BHUKOPUCTATH 32 LiTbOBUM
NPU3HAYCHHSM, a TP MOMIKO/DKCHHI MaifHO MOKHA B TOJAJIBIIOMY
BUKOPUCTOBYBAaTH 3a TPU3HAYCHHSM, MpPHU LBOMY oco0a 3a3Hae
[ICBHAX BIPAT 3a/ULT NIPUBEACHH TOIIKOKEHOT pedi y NMpUAaTHUHA
cran’. Sk Oyso 3a3HAYEHO BHUIIE, | 3HHIUEHHA, 1 MONIKOIKEHHS
MaiiHa 3JiHCHIOEThCS IIISIXOM Oe3MOocepeTHhOro BILTHMBY Ha HBOTO
[UIAXOM Mii, OJHAK TaKWid TPOSB MOXE BiIOyBaTHUCS HE TIIBKH
LUISIXOM aKTUBHOI Jii, a i Oe3/isUIbHOCTI: B pe3yabTaTi HEPUUHATTS
HeOOXiTHUX 3axoiB MIOAO0 30epeXeHHs MaifHa BiJl pyWHIBHOI il
KIIIMaTH4HUX, OioyorivHMX Ta iHmMX QakropiB. [Ipore, cyTHICTH
3HUIIEHHS MaiiHa 3HaYHO BIJPI3HAETHCS BiJl HOTO TOIIKO/DKEHHS: B
MEepIIOMY BHIIAJIKy MaifHO HE MOKe OyTH BUKOPUCTAHO 32 IIIbOBUM

! Bopucnapcekuii P.A. JlndepeHmianis KpUMiHAIBHOI Bi/IOBiIAIEHOCTI
3a 3HUIICHHA Ta TOMIKO/KEHHS MaifHa y ctarrsax OcobimBoi wactuan KK
VYxpaiau. Haykosuii  sichuxk  JIb8igcbKko2o — OepancasHo2o — yHieepcumemy
enympiwnix cnpae. Cepist ropuauuna. 2018, Ne 1. C. 233-240

2Qcamunii B.1. TlpobmeMH KpMMiHAIBHO-IPABOBOIO  3aXHCTY
[IPaBOOXOPOHHOI MISUIBHOCTI : OHUC. ... A-pa topui. Hayk : 12.00.08. Kuis,
2004. C. 184.

3 Mangpo O.B. KpuMiHanbHa BifNOBiZaIbHICTE 3a 3JI0YMHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CYAMi, HApOAHOTO 3acijaress Yu
MPUCSHKHOTO : JIUC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2014. C. 123.

4 Cmix B.B. KpuMiHanbHa BiANOBifanbHICTE 3a MOpPYIIEHHS NpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaH[. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 105.

> Ocanunii B.I. KpuMiHanbHO-PaBOBUH 3aXMCT MPABOOXOPOHHOT
nisuteHOCTI: MOHOTpadis. Kuis : Atika, 2004. C. 141.
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MIPU3HAYEHHSM, Y IPYTOMY BHIAIKy MaifHO MOXKe OyTH ITOHOBJIEHO i
BHKOPHCTOBYBATHCh 3a IPU3HAUYEHHAM ' .

3HumeHHs a00 MOIIKOKEHHS MaiHa BiNOYBAETHCS MUIIXOM
0e3mocepeTHLOr0 BIUIMBY Ha HBOTO, IO TMPOSIBISETHCS K Y JisIX
BHHHOI OCOOH, Tak i B OE3AISUIBHOCTI, IPU I[bOMY KpPHUMiHAJIbHIH
BIZIOBIZAIBHOCTI 3a OE3MIIBHICTh INIIAraroTh TI 0COOHM, sKi
3000B’s13aHI yCyBaTH MOXKIIMBICTh 3HUIICHHS a00 TIOIIKOKCHHS
MaiiHa’. Be3misubHiCTh K (GopMa 00’ €KTHBHOI CTOPOHH 3HHUIIECHHS
a00 TMOIIKOMKCHHSI MaiiHa € HEBHUKOHAHHAM KOHKPETHOI Iii, SIKy
ocoba 3000B’s13aHa BUKOHATH, B PE3yJbTaTi YOrO HACTa€ TICYBaHHS
a0o 3HUIICHAS MaiiHa. ToMy 110 0cCi0, SKi miUIAraloTh KpUMIHAIBHIN
BiJIMTOBITaJIbHOCTI 3a MONIKOKEHHS Y 3HUIICHHS MaifHa 3aXMCHHUKA
YM TpeIcTaBHHKAa 0ocoOu abo iX OJM3BKUX POAMYIB, HAJEKaTh i
ocobu, siki 3000B’s13aH1 OyJM yCyHYTH MOXKJIMBICTH 3HHIICHHS 200
HOLIKOUKEHHs MaiiHa®, To6T0 0co0u, sKi HUISXOM O€3MisIbHOCTI Y
(hopMi MacUBHOI IMOBEIHKY JIOMYCTHIIN 3HUIIICHHS MaliHa 3aXUCHUKA
Yl TIpeAcTaBHUKAa ocoOm. Jlo TakuxX BHIIB TMACHUBHOI IMOBENIHKH
HaJIOKUTh HEBKHUTTS 3aXOJ(iB IIOJI0 BPATYBaHHS MailiHa sSIK CIIOCOOY
BUYMHEHHS KPUMiIHAIBHOTO MPaBOMOPYIICHHSI.

Jlesiki TOCHITHUKY BU3HAYAIOTh TOHATTS «3HHILCHHS MaiHay,
«TOLIKOJDKEHHS MaiiHa» 4Yepe3 TMOHATTA «BIUIMB Ha MailHO»:
SHHIIICHHS MaifHa — I1e TaKHii BIUIMB 0COOM Ha Mai{HO, BiJ{ IKOrO BOHO
TNOBHICTIO BIPA4a€ CIOXUBHY BapTiCTh, TOOTO NPUBOLUTHCS B MOBHY
HENPUIATHICTH 10 BUKOPHCTAHHA 32 [[UTbOBAM  TIPH3HAYCHHAM.
YHacHiIoK 3HUILIEHHS MAaiHO TIepecTae ICHyBaTH a00 IIOBHICTIO
BTpayae  CBOIO  I[iHHICT, MOXKIIUBICTb  BHKOPHCTaHHSI  3a
TIPH3HAYCHHSM. IMomkomKeHHsT MaliHa — L€ TaKWi BIUIMB OCOOM Ha
MaifHO, YHACIIOK SIKOTO MaifHO HEe MOKE OyTH BHKOPHCTaHE 32
L[UTbOBUM TPU3HAYCHHSM O3 peMOHTY ab0 IHIIMX BI,HHOBJ'IIOBaJ'ILHI/IX
3aXO0JiB, a TAKO IOTIPIIEHHS SKOCTi, 3MEHIIIEHHS BapTOCTi MaiiHa®,

"Ocamunit  B.I. TlpoGneMu KpUMiHAJILHO-TIPABOBOTO — 3aXUCTY
MIPaBOOXOPOHHOI JIiSUTBHOCTI © JUC. ... A-pa fopui. Hayk : 12.00.08. Kwuis,
2004. C. 172.

2 Mangpo O.B. KpuMiHanbHa BifIOBiJAaAbHICTh 3a 3JI0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CYAJi, HAapOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JTUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 124.

3 Ocamunii B.l. KpuMiHaibHO-TIPaBOBUH 3aXHCT TIPABOOXOPOHHOL
nisuteHOCTI: MOHOTpadis. Kuis : Atika, 2004. C. 141.

4 Anrortok H.O. KpumiHanbHO-IpaBoBa OXOPOHA BIACHOCTI: HaBY.
nocionuk. JIsBiB: JIHY imeni IBana @panka, 2012. C. 368.
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I.b. I'aznaiika-Bacunuius, A.B. Cemenrok-IIpubatens
3a3HAYal0Th, 110 y BU3HAUCHHAX TIOHATH <GHUIICHHS MaifHay,
«TIOIIKO/IKCHHS MaifHa» HEJIOLIIPHO BUKOPUCTOBYBATH TaKi IMMOHSTTS,
SIK «JIOBEICHHS», «IPHUBEJCHHSD», OCKIILKA OCTAHHI BH3HAYCHHS HE
BiJOOpaXar0Th YCI iICTOTHI O3HAKH BiJIOBIHUX MOHATH: «JIOBOJUTHY
O3HaYa€e JIOCATATH TIEBHOI MEXi, a «IPUBOAUTH» — JIOBOAMTH JIO
SIKOTO-HEOYIb CTaHy, HaJaBaTH SKOTOCh BUTIsAYy. JloBeAeHHS uu
MIPUBEACHHS JI0 OY/Ib-SIKOTO CTaHy HEMOXKJIMBE 0€3 KOHKPETHOI i UM
OE3IISUTBHOCTI; 3MIHUTH CTaH pedi MOXKHA JIMIIE IUISXOM IE€BHOI
MOBEIIHKY. 3BaKAIOUM HaA 11, aBTOPH 3a3HAYAIOTh, IO OUIBII
OOIPYHTOBaHMMHU BHIAIOTHCS TMO3MLII1, 0 MOJSTAIOTh Y TPAKTyBaHHI
3HUIICHHS YW TOIIKOKEHHS MaiiHa 4Yepe3  YKa3iBKy Ha
«IIPOTHNpPABHUA BIUIMB» Ha MaiHO'. CTOCOBHO Iii€i MO3MIi CiIix
3a3HAYNATH, IO BUKOPUCTAHHS TIOHSTTS «IPOTHIIPABHUN BIUTUB Ha
MaifHO» [IOLIIBHO 3aCTOCOBYBAaTH IS XapaKTEPHCTHUKH CaMOTro
TiSTHHS, OJJHAK HE CYCIUIbHO HEeOE3MeYHNX HACIIIKIB, SIKHMH € BIIacHE
3HUILEHHS MailHa, MOIIKOMXKEHHS MaiiHa’. BonHouac HisiHHS, IO
BUSIBIISIFOTECSL B YMHUCHOMY 3HHIICHHI, TIOIMIKOKEHHI MaifHa TOLITBHO
BU3HAYMATH SK MPOTUIPABHUM BIUIMB Ha MalHO TOTepmiioi ocodwu,
CIpPSMOBaHUI Ha Or0 3HUILIEHHSI UM MOIIKOHKECHHS.

Sx Oyno 3a3HA4YeHO BHUIE, CYTHICTh MOHSTTS CYCIJIBHO
HeOe3MeYHNX HACTIJKIB MOJIsATae y MIKNTMBUX 3MiHaX B 00’ €KTi
3JIO4MHHOTO MOCATAaHHS®. Y BHIIAJKY BYMHEHHS KPUMIHAILHOIO
MPaBONOPYILICHHS, nependavenoro  cT. 399 KK,  cycmnineHO
HeOe3MNeYHl HACHIJIKH TOJIATalOTh y HaHEeCeHHI MaiHOBOI IIKOIH.
IcHye nymka, IO TIOHATTS «3HUIICHHSI» Ta IIOIIKOPKCHHS

'Tasnaiika-Bacumumun LB, Hekopucnuei  3nouwnm  mpotn
BrmacHocTi: MoHorpadis. JIeBiB: JIbBIBCEKWIA Aep)KaBHUN YHIBEpCHTET
BHyTpimHiX  cmpaB, 2012. C.104; Cewmentok-IIpubarenr  A.B.
KpuMmiHanbpHO-TIpaBOBAa XapaKTEPUCTHKA 3HHIICHHS Ta ITOUIKOMKEHHS
MaiiHa 3a KpuMmiHaIbHUM KOJEKCOM YKpaiHU : IHUC. ... KaHI. FOPUI. HAYK :
12.00.08. JIsBiB, 2016. C. 37.

2IMamox JL.M. VYMuCHEe He3aKOHHE 3HHIIEHHS, PyHHyBaHHS a0
TIOMIKO/DKEHHSI 00 €KTIB KyJIBTYPHOI CHNAJAIIMHH: TPOOJIEMH BU3HAYECHHS
O03HaK OO0’€KTMBHOI CTOPOHHM CKJIQAy 3J04MHY. Haykoeuii  8icHUK
Yoiceopoocvroco nayionanvnoeo yuisepcumemy, 2018. Cepis ITPABO.
Bumyck 48. C. 87.

3 Mannpo O.B. KpuMiHanbHa BifNOBiZagbHICTE 3a 3JI0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CyAJi, HAapOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JTUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 125.
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nependadaroTh K YYHMHEHHS MIEBHOTO POy MiSTHHA, TaK 1 HACTaHHS
BIIMOBIIHUX CycHuIbHO HeOe3neunux Hachiakis: H.O. AHTOHIOK
3a3Hayva€, IO CIOBOCIONYYEHHS <«GHHINEHHS a00 TMOIIKOKEHHS
MaliHa» BKa3ye€ SK Ha aJbTCPHATHBHE JisIHHSA, TaK 1 Ha HACIiJOK,
SKUH TI0JIAra€ caMe B 3HMIIEHHI Yd MOIIKOMKeHHi'. BomHouac i3
[OTO TPUBOMY BHCIOBIIOIOTECA W 1HINI TO3MIN{: 3HUINEHHS Ta
MOIIKO/PKEHHS MaiHa CTAaHOBJIATh CYCHUIbHO HEOS3MeUHUH HACII0K
SIK O3HaKy O0’€KTHBHOI CTOPOHM IUX CKIAIiB MpPaBOMOPYIICHB;
JUSTHHS K y JIUCIIO3MINT CTATTI HE HAa3BaHE W CTAHOBUTH JisUTBLHICTD,
CIpSAMOBaHY Ha IMPHBENEHHS 3a3HAYCHHUX MPEIMETIB y BiAMOBIIHHUN
cran’. OcCTaHHsA MNO3MIiA € OUIbII OOIPYHTOBAHOK), OCKIIBKH Y
BUIIAJKy BUMHEHHS BUHHHUM J(iSTHHS, CIIPSIMOBAHOTO Ha 3HUIIEHHS UM
MOIIKO/DKCHHST MaiiHa, aje CYCHiIbHO HeOe3Ne4yHi HaCHiIKu He
HACTaJM 3 HE3AJIIC)KHUX BiJ] HOTO BOJI MPUYHH, TAKy CUTYAIIO CIIij
BBKATH 3aMaxOM Ha BIAMOBiTHE KpUMiHAIBHE IPABOMOPYIICHHS.
Pazom 3 THM, HacTaHHS HACHIJKY y BHUIJISAI Xo4a O 4YacTKOBOTO
MIOIIKO/PKEHHST MaifHa, TOMI SK YMHCIIOM BHHHOTO OXOILTIOBAJIOCS
HOro 3HUIICHHS, CTAaHOBHTh COOOI0 3aKiHYeHE KpHUMiHATbHE
[PaBONOPYILEHHs Y (HOPMi MOMIKOIKEHHS MaiiHa’,

OTxe, CyCHUIBHO  HEOE3MEUHUM  HACIIKOM  JIiSIHHSA,
nepeabadeHoro  cr. 399 KK, € anprepHaTmBHO TiependaueHi
3HHIEHHS YM TIOIIKOPKEHHS MaiHa. Sk Oymo 3a3HadyeHo BHIIIE,
PO3MIp 3amoIisIHOT IIKOU BHACIIOK 3HUINEHHS Y TMOLIKOKEHHS
MaiiHa Ha naHuid MOMEHT y 4. 1 cT. 399 KK He Mae 3HaueHHS 11
KBaJTiQikalii JaHOTO MPaBOMOPYIICHHSI.

BapTo 3a3HaumMTH, 10 YacOM Cy/A0Ba OI[iHKA 3HAYYIIOCTI
3aMoAisIHOT IKOIM HE 3aBXKIH BIIMOBIZA€ TOMY CTYIEHIO CYCIUIbHOT
HeOe3nekr, SKUM 00 €KTHBHO XapaKTEePU3YEThCS 3HUIIECHHS 4YH
MOUIKO/DKEHHsT MalHa cremianbux noteprinux®, T[TopiBHIOK0OYHM

! Arromox H.O. KpuMiHansHO-IIpaBoBa 0XOpPOHA BIACHOCTI: HaBY.
mociouuk. JIpBiB: JIHY imeni Iana ®@panka, 2012. C. 369.

2 Mamox JLM. YMucHe He3aKOHHE 3HMINEHHS, PyHHyBaHHA abo
MIOIITKO/KEHHSI 00 €KTIB KyNbTYpHOI CHAANIMHW: NPOOIEMH BH3HAYCHHS
O3HaK OO0’€KTMBHOI CTOPOHHM CKJIQAy 3J04MHY. Haykoeuii  GicHUK
Vorceopoocvrozo mayionanvnoeo ymisepcumemy, 2018. Cepis IIPABO.
Bumyck 48. C. 87.

3 Tam camo.

4 Cemenrok-Tlpubarens A.B. KpuMmiHambHO-TIpaBoBa XapaKTEPHCTHKA
3HMIIICHHS Ta TIOLIKO/DKEHHs MaliHa 3a KpuMiHambHUM KoJeKcoM YKpaiHu :
IWC. ... KaHA, fopuA. Hayk : 12.00.08. JIsBiB, 2016. C. 173.
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PO3Mip IIKOIW, IO 3aMOJIIOETHCS 3aXMUCHHUKY YW MPEICTaBHUKY
ocoOM miJ yYac 3HUIICHHS YM TMOIIKOMKEHHS iXHHOrO MaiiHa, 3
MiHIMaJIbHUM PO3MipOM HIKOJH SIK 03HAKH, BCTAHOBIICHOT 3araibHOIO
HopMmoro 250 HMI y ct. 194 KK, 111 npobnema ctae Oinbii, 4umM
oueBnanow'. JLM. [lamox BBaKae OOIPYHTOBAHOK  TO3HILIO
C.A. MupoHntoka oo BcraHoBiieHHS y KK e1rMHOTr0 MiHIMaibHOTO
po3Mipy  3amojisHOI MaiHOBOI IIKOAM JUIsI  BCIX  CKIAQMIIiB
KpUMIHAIBHUX TPABOMOPYLICHb, L0 BHSBISIOTHCS B YMHCHOMY
3HUIIEHH] YM MOIIKO/PKEHHI MalHa’?, JOIYyCKAKOYH, IO BHECEHHS
takux 3MiH 1o KK BigmoBimamo © TakoMmy acmekTy HPHUHLMITY
BEPXOBEHCTBA NPABA, K NPAaBOBA BU3HAYEHICTE’.

BBaxxaemo, mo y Hopmax KK wmae OyTu BCTaHOBJICHUH
O0’€KTUBHUMA KpHUTEpiii, SKAH TO3BOIUTH BiTHOCUTH PO3MIp
3HUIIEHOTO 4YM MOIIKOMKEHOT0 MaiiHa abo 3amomisHHS MaiHOBOI
IIKOAW B 1HIIKA (QOopMi BHACTINOK 3HUIICHHS YW TIOIIKOJKCHHS
MaiiHa J0 CYCIJIbHO HEOE3MEeYHWX HACTIAKIB THX KPUMIHAIBHUX
MIPABOIOPYIIEHb, IO TPOSIBIAIOTECS B YMHUCHOMY 3HUINCHHI YH
MOUIKOKEHHI MaiiHa®,

OpnHi€r0 3 HAMOUTBIT AUCKYCIHHUX MPOOJIEM BiAITOBIIAIBEHOCTI
3a 3HUIIEHHS YM TOIIKO/HKCHHS MaifHa, B TOMY YHCIi — i YMHCHOTO
3HUMICHHS 200 TONIKO/HKEHHS MalHa, M0 HaJeKUTh 3XHCHHKY '
TNPE/ICTABHUKY 0coOM 200 iX ONM3BKMM poaW¥aM, y 3B’A3Ky 3
JUSUBHICTIO,  TOB’A3aHOK0 3 HAJAHHSAM  NPAaBOBOi  JOMOMOIH
(ct. 399 KK), € mucOanmanc y BW3HAU€HHI MiHIMAIBHOTO PO3MIPY
CHPUYMHEHOI IIKOIH, aJKe B OJHHUX CTaTTAX HOro (MiHIMaIbHOTO
posmipy) He BH3HAYCHO (CHeIialbHI HOPMH, IIO MependavaoTh
BiINIOBIaJIbHICTh 32 YMUCHE 3HUINEHHS a00 TONIKO/HKEHHS MaiiHa), B

! Cementok-Tlpubarens A.B. KpuMiHaIbHO-TIDaBOBa XapaKTEPHCTHKA
SHUIICHHS Ta MOIIKO/DKCHHS MakHa 3a KpuUMiHAJIBHHUM KOJCKCOM YKpaiHH :
JIWC. ... KaH, fopui. Hayk : 12.00.08. JIeBiB, 2016. C. 174.

2Muponrok C.A. KpuMiHambHa BiANOBIIAIBHICTE 3a yMHCHE
3HUIIEHHS a00 NOIIKOJUKEHHS MalHa @ JMC. ... KaHJ. OpHA. HayK
12.00.08. Juinponerposerk, 2012. C. 4, 12.

3Mamox JI. IlpoGnemMM BHU3HAYEHHSA CYCIUIBHO HEOE3MEUHHX
HACJIJIKIB y CKJIaJlaX 3JI0YMHIB, 1[0 BHUSBISIOTHCS B YMHCHOMY 3HHUILCHHI,
MIOIIKO/DKCHHI MaiHa CyAi, NPHUCSDKHOTO, 3aXWCHHKA, MpPEICTaBHUKA
ocobwu. [Tionpuemnuymeo, cocnodapcmeo i npaso. 2018. Ne 9. C. 207.

4 Tam camo.
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IHIIMX BiH HepurpaBaano Benukuii — 250 HMJII™ (3araipHa HOpMa —
cr. 194 KK).

Tomy  mpobiemoro, TOB’S3aHOI0 3  KPHUMIHAIBHOIO
BiJIMOBITaJIBHICTIO 32 3HUIICHHS YU TIOUTKOKCHHS MaliHa, € po3Mip
KoM, TependadeHuii 3aranbHO0O HOpMOw (4. 1 cT. 194 KK),
3TiJTHO 3 SIKOKO BiJIMIOBINAJBHICTE HACTAE JIUINE Y Pasi, SKIIO TAKUMH
JisIMM CIIPUYMHEHO MaiHOBY LIKOJY Y BEIUKUX po3Mipax (CTaHOM
Ha 2025 p. — me 378500 rpH). BcTaHOBICHHS B 3aKOHI KOHKPETHOTO
po3mMipy mkomu, mo B 250 i Gimemie pasziB mepeBumye HMIAT €
HEBHIIPAaBIAaHO BHUCOKHM. OTXe, TPH HEOOXITHOCTI BCTAaHOBICHHS
HWKHBOT MEXI1 po3Mipy 3alOAisIHOT KON BHACTIZOK KPUMIHAIBHO-
KapaHOro 3HHIICHHS YM TMONIKO/PKCHHsS MaliHa B 3araibHid HOpMI
KK 3po3ymino, o BoHa Ma€e OyTH CYTTEBO HHXKUOIO.

Tak, HeBcTaHOBNEHHS B cymikHOMY 10 cT.399 KK crmani
KPHMIHAJIBPHOTO  TIPaBOIOPYIIEHHs, mependadenoro cT. 347 KK
«YMHCHE 3HUINEHHA a00 TIOIIKO/KCHHS MaifHa TpalliBHUKA
TPaBOOXOPOHHOTO OPraHy» MiHIMAIBHOI MEKI MaTepialbHOI IIKOLIH,
sIKa  3alOZIIOETHCS  NPSAMETY  KPHMIHAJIBHOIO — IPABONOPYLICHHS,
TPU3BOHTH JIO TOIO, 1O 3PUBAHHS T1i| Yac GIMKH [OTOHY i IyA3HKiB i3
(dopMeHOro onsry TpaliBHAKA IPABOOXOPOHHOTO OpraHy Cyau
BU3HAIOTh KPUMIHAFHO KapaHUM HiSTHHIM 1 KBaTi(piKyIOTh SIK YMFCHE
3HUIIEHHS 4Y¥ TIOIIKO/DKEHHS Horo MaiiHa’. ToMy NpaBHIBHUM €
BHCHOBOK, II[0 OIlIHKA 3HAYYIIOCTI 3alOMisHOI IIKOIU HE BIANOBIIAE
TOMY CTYIEHIO HeOEe3MNeKH, SKUM 00’ €KTHBHO XapaKTepH3yeThCs
3HUILEHHS M MOIIKODKEHHS MaliHa CTeliabHIX TIOTEPILIHX".

Sk BHMIUIMBaE 3 aHamizy HAyKOBOI JITEpaTypH, MPOMO3UIi
010 YCYHEHHS BUSBIICHOI TPOOJIEMH MOJISTAIOTH Y-

1) HamaHHI po3’sicHEeHb BuIOro cremiaaizoBaHOro Cyay, B
skoMy O HarojomryBasiocs Ha 00O0B’S3KOBOCTI  BpaxyBaHHS

! BopHcIaBChKmii P.A. Hudepenmiarris KpUMIHATBHOT
BIJIMOBIAJILHOCTI 32  3HMINEHHS a00 TOIIKOJDKEHHS MaiHa 3a
KpUMiHaJIBHUM IIpaBOM YKpaiHu : auc. ... a-pa dinocodii : 081 «IIpasoy.

JIbBiB, 2020. C. 121.

2 Mamox JI. TIpoGieMu BHU3HA4YEHHS CYCIUILHO HeOE3MEUHUX
HACJIJIKIB y CKJIaJlaX 3JI0YMHIB, 1[0 BHUSBISIOTHCS B YMHCHOMY 3HHUILCHHI,
MOUIKO/DKEHHI MaifHa CyJyii, NPHUCSHKHOTO, 3aXHMCHHKA, MpPEeACTaBHUKA
ocobu. [Tionpuemnuymeo, cocnodapcmeo i npaso. 2018. Ne 9. C. 207.

3 Cememok-TIpuGarens A.B. KpuminaanHO-TIpaBOBa XapaKTEPHCTUKA
3HMIIICHHS Ta TIOLIKO/DKEHHs MaliHa 3a KpuMiHambHUM KoJeKcoM YKpaiHu :
IWC. ... KaHA, fopuA. Hayk : 12.00.08. JIsBiB, 2016. C. 173.
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nonoxenb 4. 2 cr. 11 KK mig wac posrmsagy chpaB mpo TisiHHS,
nependaueHi cr.ct. 347, 347-1, 352, 378, 399 KK, y Tux Bumagkax,
KOJIM PO3MIp 3aIl0/IiAHOT HUMH KO/ € HE3HAYHUM;

2) BcranopiieHHi y KK enuHOro MiHIMambHOTO po3Mipy
3aMoisHOI MAaiHOBOi MIKOAM Ui BCIX CKIAAiB KpPUMiHAIBHUX
MPaBONOpPYyIIEHb, IO BHABISAIOTHCA B yMHUCHOMY 3HUILEHHI YH
MOUIKOKEHHI MaliHa, 30KpeMa i 10/10 CrelialbHUX MOTEPIILITHX?.,

HaiiGinpmm  mOIIPHMM  BapiaHTOM  BHPIMIECHHS BKa3aHOI
npobjeMH € TPOIMO3WMis MPO BCTAHOBICHHS €IWHOTO PO3MIpY
CIPUYMHEHOT 3HMIICHHSAM YW TOMIKOKEHHA MaiiHa mkoau. Tomy
HEOOXiTHO pOo3poOHUTH Ta BIPOBAIUTH Y 3aKOHOJABCTBO IPAKTHKY
€JIMHOTO IMIJIXOAY JO BH3HAUYCHHS PO3MIPY 3amoiisHOI IIKOAW B
cr.cT. 185-191 ta y cr. 194, 347, 347-1, 352, 378, 399 KK, sxi
nepeadadaloTh  KPUMIHAIBHY — BiANOBIJaJbHICTE 32  YMHCHE
3HHIIEHHS a00 MMOIMIKOPKEHHSI MaifHa, B TOMY YHCII — CITeI[ialbHAX
noreprianx’. OTKe, BUAAETHCSA JOLUIBHEM Y CKIa1aX KPUMiHATLHUX
MPaBOIOPYIIICHb, epeadadeHux cr.ct. 347, 347-1, 352, 378, 399 KK
JUTS 3a0e3MedeHHs BIAMIOBIAHOCTI y 3a3HaYeHUX HOPMax MPHHIUITY
PIBHOCTI BCiX TpoMajsH Iepei] 3aKOHOM Ta JOTPUMAaHHS MPaBOBOI
BH3Ha4YeHOCTI, BcTaHoBUTH y KK MiHIManpHHIA po3Mip MaifHOBOL
IIKOAM,  3alOMisSHOI  BHACHIJOK  yYMHCHOTO  3HHINEHHS  4YH
MOLIKO/DKEHHSI MalHa CHeiaIbHUX MOTEPIUINX Yy 3B’S3KY 13
BUKOHAHHSM CBOIX IpodeciiiHux 4 ciayk00BUX 000B’s3KiB. Takuit
po3Mmip MaiftHOBOI mIKOmM Mae OyTH €IWHUN 1 Ui CKIIaJiB
KPUMIHAIBHUX HPABONOPYILIEHb, L0 BHSBISIOTHCA B YMHCHOMY
3HMIICHHI YU TOIIKO/DKCHHI MaliHa CIeI[iaIbHUX MOTEPIIHX, 1 IS
ct. 194 KK*. TToai6Hi npono3uii B JOKTPHHI KPUMIHATLHOTO IpaBa
Ha TPUKIAAl CYMDKHHX CKJI/JiB KPUMIHAIBHUX MPaBOMOPYIICHb
NEPIONYHO JIyHAIOTh. Tak, MPONOHYBAJOCS PO3POOUTH KpHUTEPIi

! Cemenrok-Tlpubarens A.B. KpuMiHaabHO-TIpaBOBa XapaKTEPHCTUKA
SHUIICHHS Ta MOIIKO/DKCHHS MakHa 3a KpuUMiHAJIBHHUM KOJCKCOM YKpaiHH :
JWC. ... KaH1, fopua. Hayk : 12.00.08. JIesiB, 2016. C. 174.

2Muponrok C.A. KpuMiHambHa BiANOBIIAIBHICTE 3a yMHCHE
3HUIIEHHS a00 NOIIKOJUKEHHS MalHa @ JMC. ... KaHJ. OpHA. HayK
12.00.08. Juinponerposcbk, 2012. C. 4.

3 Tam camo. C. 4, 12.

‘Tamox JI. TlpobieMu BHU3HAYEHHS CyCIJIBLHO HEBGE3MEYHHX
HACIIAKIB y CKJIajax 3JI0YMHIB, IO BUSBISIOTHECS B YMHCHOMY 3HHMIICHHI,
MOUIKO/DKEHHI MaiHa cy/yli, NPHUCSDKHOTO, 3aXHCHUKA, MpEACTaBHUKA
ocobu. ITionpuemnuymeo, cocnodapcmeo i npaso. 2018. Ne 9. C. 208.
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BU3HAYCHHS PO3MIpY IIKOAM B SKOCTI O3HAKH IPOCTOTO CKIIATY
KpuMiHanbpHOTO mpaBomnopymeHHs (4. 1 cr. 347-1 KK), a sxuit mas
O6u OyTH MIKOMOI0, KOTpa O BBakamacs «3HAYHOIO IIKOAOKO» 1
BUKOHyBana 6 ponb KBaliikyrouoi o3Haku! UM BCTAHOBUTH
MiHIMAIbHUI PO3MIp LIKOAHM, 32 yMOBH HACTAHHS SIKOI HACTABATUME
KpUMiHAJIbHA Bl,I[HOBl,I[aJ'ILHICTB 3a4. 1 cr. 347 KK2.

OTxe, BUAAa€ThCs AOLUIBHIM BHECTH 3MiHM A0 TuX ctareii KK,
Jie BCTAaHOBJICHO BIANOBIJAJIBHICTE 3a YMHCHE 3HUILEHHS YU
MOIIKO/DKEHHSI MaifHa Tak 3BaHMX CHEUialbHUX MOTEPHITUX (CT.CT.
347, 347-1, 352, 378, 399 KK), mpu mpoMy mnepeaOadywBIId B
JTUCTIO3UIIAX  BIAMOBITHMX  HOPM  OOOB’SI3KOBOKO  O3HAKOIO
00’ €KTHBHOI CTOPOHH 3aIIOiSIHHA 3HAYHOT IIKOIN".

Takum uymHOM, CHin TependaunTH B 3aKOHI (QOPMYITFOBAHHS
«yMHCHE 3HUILIEHHS UM TIOIIKO/HKEHHS MaiHa..., 110 3aBJaji0 3HAYHOI
IIKOM TIOTEPIUIOMY» Yy BiJIOBITHOMY pPO3Mipi, BHU3HAUECHOMY
npumiTkoro 2 10 cr. 185 KK*. Amanoriuni HOJI0KEHHS IOLLIBHO
nepenbaunty i B mpumiTmi 3 Ao ct. 185 KK, me Bu3HaueHO MOHATTA
BEITUKOTO po3M1py BignosinHo, y 4.2 cr.ct. 378, 399 KK
nepez[6atn/1m BIJNOBIANIbHICTD 38 YMUCHE 3HUILCHHS, HOIIKO/DKEHE
MaliHa BiJMOBIIHMX TOTEPNIIMX y BEIUKUX po3Mipax’. Ilpu mpomy
JUISL BU3HAYEHHS TaKOi IIKOAM ONTHMAILHUM BHIA€THCSA MIAXII,
BIIMOBITHO /10 SIKOTO 3HAYHA MIKOoJMa y mepeniueHux crartax KK
BU3HAYAETHCS 3  ypaxyBaHHSAM  MarepiaibHOTO  CTaHOBHIIA
MOTEPIIOro Ta SKIIO HOMY CIPHYMHEHI 30UTKH Yy BHU3HAYECHOMY
3aKOHOM po3mipi®. Takum YMHOM, MiHIMAILHUN PO3MIp IIKOAM IS
OCHOBHOT'O CKJIaly JISIHHS CIIeHialTbHUX HOPM OYy/ie BU3HAUYEHO.

! Bypsak K. M. 3nounnu npot npodeciinoi AisIpHOCTI )KypHAIiCTIB
B VYKpaiHi: KpUMIHAJbHO-IPABOBE Ta KPUMIHOJOTIYHE OCIIKCHHS
JcC. ... Kadq. ropun. Hayk : 12.00.08. Kuis, 2018. C. 115.

2 I3ait I.M. OkpeMi IUTaHHS BiANOBINAIBHOCTI 33 yMHUCHE 3HULIECHHS
ab0 TOIIKO/DKEHHS MaiHa TMpaliBHUKAa IPaBOOXOPOHHOTO  OpraHy
(ct. 347 KK VYkpainn). [lpasosa oepacasa. 2016. Bum. 27. C. 559.

3Tamox JI. TlpoGnemMu BH3HA4YEHHA CYCHUIBHO HEGE3MEUHUX
HACJIJIKIB y CKJIaJlaX 3JI0YMHIB, 1[0 BHUSBISIOTHCS B YMHCHOMY 3HHUILCHHI,
MOUIKO/DKEHHI MaifHa CyJyii, NPHUCSHKHOTO, 3aXHMCHHKA, MpPEeACTaBHUKA
ocobu. [Tionpuemnuymeo, cocnodapcmeo i npaso. 2018. Ne 9. C. 209.

4 Tam camo.

> Tam caMo.

6 Tam camo. C. 210.
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3 MeToro BHUPOOICHHS €IUHUX IAXOAIB 10 BH3HAYCHHSI
LIKOJH, 3alOJisTHOT B Pe3y/bTaTi BUNHEHHS MPABOMOPYILIEHb MPOTH
BIacHOCTI, Ha AyMKy C.A. MupoHioka, TOIiIbHO:

1) BH3HAYMTH B SKOCTi OIIHOYHOIO KpPUTEPil0 BapTOCTi
3HUIIECHOTO a00 MOIKOKeHOoro MaitHa oxuaMIo HM/II sk equHO1
cTabUTBHOI OIIHOYHOI KaTeropii, a ii po3mip, IO € ITOCTaTHIM s
MOYaTKy KPUMIiHAIBHOTO MpoBakeHHs 3a cT. 194 KK, Bu3Hauutu B
SIKOCTI «3HAYHOI MIKOJIW», III0 HOCHUTHME YHI(IKOBaHHI XapakTep y
BUMAJIKy TPUTATHEHHS [0 KpPUMIHAJIbHOI BIiJMOBIAAaIBHOCTI 3a
CyKyTHIicTIO cT.cT. 185 Ta 194 KK;

2) BCTAaHOBUTH a/IMiHICTPATUBHY BiAMOBINANBHICTh 32 YMHUCHE
3HUIIEHHS a00 NOIIKOMKEHHS 4YYXOro MaiiHa, II0 HE 3aBHajio
3Ha4HOI mKomu Ha Kmrant Hopmu cT. 194 KK, xpurepiem
BiIME)KYBaHHS MiX SKUMH BHU3HAUUTH HE JIMIIC PO3MIp 3aBIaHOI
IIKOAW, a ¥ BIACYTHICTP MOTHBY, HACIHiJKiB, fKi mepenbadeHi
kBatiikyrounmu ckinagamu ct. 194 KK;

3) BUpOOWTH €aMHI KpHUTEpil OIIHKA 3aBIAHOI IIKOIU B
pe3ynbTaTi BYMHEHHS MpPAaBOMOPYIIEHb IPOTH BIACHOCTI, NpH
BHU3HAYCHI SIKHUX HOTpi6H0 BPaXOBYBATH HE JIMIIE KpuTepii BapTiCHOT
OLIIHKK MaliHa MaTeplaJIBHI/II/I (MaliHOBHUH) cTaH (i3MYHOI OcoOwH,
¢diHaHCOBMIA CTaH IOpI/I[II/I‘IHOI 0co0u, 3HAYUMICTh BTPA4YE€HOI'O a60
MOLIKO/DKEHOI0  MalHa Ui BJIACHMKAa Ta BTPAaue€Hy BUTOLY
(HeoTpuMaHU PUOYTOK);

4) y ct. 194 KK cycninbHO HeOe3NeUHUi HACIiJOK BU3HAYNUTH
SK «3aMoJisiHHA IIKOJW Yy 3HAa4HOMY po3mipi». HaromicTs, y 4. 2
cT. 194 KK kBamidikyrodorw O03HAaKO TepeadaynTH «Te came
JUSIHHS, 10 3aII0/(isUI0 MaifHOBY LIKOZY Y BEIMKOMY PO3Mipi», a y 4.
3 ui€f cTaTTi — «B OCOOIMBO BEIMKOMY PO3MIPI». ¥ NPUMITLI 10 wi€]
CTaTTi WIKOIY B 3HAYHOMY po3mipi BU3HaYUTH y po3Mipi 50 HMJT,
y Benukomy posmipi — 250 HM/I', B ocobnuBo Benukomy — 600 i
oinsme HMJII.

Pazom 3 THM, 3ycTpidalOThCS 1 HPOTWIEKHI AYMKH IIOAO
BCTaHOBJICHHSI MiHIMAJILHOTO PO3MIpy CIIPUYMHEHOI 3HUILEHHSIM YU
TOIIKO/UKCHHS MaiiHa mkoau. Tak, HabyBae MOIMpPEHHs TyMKa, 1[0
mig  4gac KpI/IMIHaJ'ILHO TPaBOBOi OLIHKA 3HHUIIEHHA  abo
MOILIKO/DKEHHSI MaiiHa MpaliBHUKA IMPAaBOOXOPOHHOTO OpraHy 4YH

"Muponrox C.A. KpumiHanbHa BifIOBIIAIBHICT 33 yMHCHE
3HUIIEHHS a00 IOIIKOJUKEHHS MalHa @ JMC. ... KaHJ. IOpHA. HayK
12.00.08. Jnimpomnetposckk, 2012. C. 15-16.
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HOro ONMM3BKMX POAWYIB MPIOPUTETHUM KPUTEPIEM MJsl BU3HAHHS
MEBHOTO MaiiHa MPEIMETOM KPHUMiHAIBHOTO MpPaBOMOPYLICHHS U
kBautiikariii BunHeHoro 3a cT. 347 KK Mae po3risinaTiucst He CTUIbKH
BapTiCTh, CKIJIbKM 3HAYCHHS NOpeAMeTa IUisi ocoOM, SIKiH BOHO
HAJIEKUTh'. AJDKE MaTO3HAUHICTBL 1 BiACYTHICTH 3HAUHOI MaHOBOI
HIKOJY HE BUKIIOYAE MOXIMBOCTI 3HAYHOTO YIIKOHKEHHS IHIINX
BiTHOCHH (aBTOpI/ITeTy OpraHiB JiepKaBHOI BIaIu YM iX HOPMABHO]
JiSUIBHOCTI), SIKI  BXOAATH JO OCHOBHOTO 00’€KTYy  HisHHS,
nepenbauenoro ct. 347 KK2,

3Bakaroud Ha Te, IO MJOCIHIKEHHS  OCOOJHMBOCTEH
BimmoBimanpHOcTi 3a cT. 194 KK He € mpeaMeroM Hamoro
JOCTIPKeHHsI, OOMEKMMOCSI HACTYIIHOIO peMapkoro. Bakaemo, 110
st yHidikamii HOpM umHHOro KK mpm moOymoi mopm KK i
BU3HAYECHHI PO3MIpY IIKOIM HEOOXiTHO KOPHCTYBATUCS TOJOKEHHIMHI
mpumitku 1o 1. 185 KK.

3akonomasui 3MmiHM 1o crared KK, sxi mepenbauarorh
BIANOBINANBHICT, 3a CHELiaJbHI CKJIAQAM WLIOAO 3HUIICHHS YU
MOMIKO/DKEHHST MaliHa, BKOTpPE JEMOHCTPYIOTh HEIMOCHTiJOBHICTh y
3aKOHOTBOPYIH mismeHOCTI. Tak, 3akoHoM Ykpainu «lIpo opranm Ta
oci0, sKi 3MIWCHIOIOTH NPUMYCOBE BWUKOHAHHS CYAOBHX PIIICHb i
pimeHL THIIHX opraHilrz.»3 OKpeMi HOPMH, MIO0 BCTAHOBIIOIOTH
KpHMlHaJ'H:Hy BIAMOBIAJIBHICTG 32 3HHUIICHHS YH MOIIKO/KECHHS
MaifHa creniaIbHUX MOTEePIIIINX, JOTIOBHEHI CIIOBAMHU Ky TOMY YHCIi
TICIIs 3BUIBHEHHS 3 MOCAIN», «y TOMY YHCIl y MHHYJIOMY» (CT. 347
KK) HpOTe TaKi 3MiHM BHECEHO HE JI0 BCiX CIEI[iallbHUX HOPM, Ha
MiCTaBi YOrO MM MOXKEMO KOHCTATYBAaTH NOPYUICHHS NPUHLMITY
cuctemHocti Hopm KK Ta MPHHILHTT PIBHOCTI TpPOMAaJsiH Tiepen
3aKOHOM. AJDKE€ 3HHIICHHS MaiHa KOJMIIHBOTO MpalliBHUKA
MPAaBOOXOPOHHOTO OpraHy, 3 OIISAY Ha HOro KOJHWIIHIO CITyKOOBY
JUSUTBHICTB, YTBOPIOE CKIIaJ MisiHHSA, niepeadaueHuii cr. 347 KK, ane
AaHAJIOTIYHI J1i1 CTOCOBHO KOJIMIIIHBOTO 3aXVMCHUKA HE MICTIATH O3HAK
ckiany, nepemdaueHoro ct. 399 KK.

! Topbynos B.A. KpuMiHanbHa BiANOBiIaIbHICTh 3a 3HULICHHS a60
TIOIIKO/DKEHHSI MaliHa TpaliBHUKa IPaBOOXOPOHHOTO OpraHy : aBToped.
Iuc. ... KaHg. 'opua. Hayk : 12.00.08. Xapkis, 2012. C. 10.

2 Tam camo. C. 16.

3 Tlpo opramm Ta 0cib, fAKi 3MIMCHIOIOTH NMPHMYCOBE BUKOHAHHS
CYJOBHUX pIlIEHb 1 pillleHb IHIIMX opraHiB : 3akoH Ykpainu Ne 1403-VIII
Bix 02.06.2016 p. URL: https://zakon.rada.gov.ua/laws/show/1403-19#Text
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[MutanHs mpo BukmMoYeHHs 3 monokeHb KK cremiambHHX
HOpM, TIIOB’S3aHUX 13 3HMINEHHAM a00 TOIMKOKCHHSIM MaifHa,
BHOKPEMIICHUX 32 CIeMiaJbHIM MOTEPITIIINM, YacTO OB’ SI3y€ThCSA 3
THM, IO MPaBO BIACHOCTI Pi3HUX OCI0 OXOPOHSETHCS MO-PiI3HOMY i
TOMY MOX€ PO3IJISIIATUCS SIK MPOSB MOPYLICHHS NPUHLIUITY PIBHOCTI
BCIX TpOMajasH TMepex 3akoHOM. Tak, y pa3i 3HHIOIEHHS YH
nomkopkeHHs MaiiHa (ct. 194 KK) BiamoBinanbHiCTh HACTa€e JHIIe
3a YMOBH 3amlOJisSHHSI MAaiHOBOI IIKOAW Y BEIMKOMY pO3MIpi,
BOXHOYAC KpHMiHAJIbHA BIiAMOBINAIBHICTE 3a 3HUIICHHI YH
MOLIKO/DKEHHSI ~ MalfHa  «CHeUialbHUX»  TMOTEpNiIMX  HacTae
HE3JIEXKHO Bijl pO3MIipy 3amomisHOT KoM .

Ha miarpuMKy BHOKpEMIIEHHS CHEMiaTbHOTO CKIIAAY YMHCHOTO
3HUILEHHST a00 TOIIKO/PKEHHS MaiHa 3aXMCHUKA YW IpPEACTABHUKA
oco0u, Mo>kHa BUTONOCHTH HacTymHe. 3MicT cr. 399 KK 3abesneuye
3aXHCT TAaKOTO eJNeMEeHTy cdepu MyOaidHOro YIPaBIiHHSI, K
MIPAaBOCYAIS, aJDKE 3aXMCHUKHU Ta MPEACTaBHUKK OCOOHM € aTpuOyTOM
Oyap-sikoi cy4dacHOi Jep)kaBh, a caMe IIOCSTaHHSA BYHMHSETHCA 3
MOTHUBIB TTOMCTH 4Yepe3 MisUIbHICTh, TOB’A3aHy 3 HAJaHHSIM TPABOBOL
noromord. KpiM Toro, Taka MisUIbHICTH BH3HAYa€ 0CO0y, IO €
3aXFICHUKOM YH TIPEICTABHUKOM 0CO0H, TOOTO € BUKOHAHHSM HEIO it
i3 peamizamii mpaBo3axuWCHOi, a HE Oyab-AKOi IHIIOI (YyHKIII.
3a3HaueHM BHJ YMHCHOTO 3HMIICHHA a00 TMOIIKOKCHHS MaiHa €
MOCSITAaHHSAM Ha NPaBO3aXHCHY IISUTBHICTH Ta MOXE PO3MVISIIATHCH SK
cnpoba HE3aKOHHOTO BIUIMBY HAa TMOBEAIHKY 3aXMCHHKA YU
MpeICTABHUKA 0COOH, TTOB’SI3aHOI0 3 HaJJAHHSIM TIPaBOBOI JIOTIOMOT'H.

KpiMm Toro, y HaykoBHX myONiKalisix 3By4YaTh IMPOITO3UIIIT
moao mnojanemoro gonoBHeHHS KK okpemMumy crnenianbHUMH
HOPMamy ILI0J0 YMHMCHOTO 3HHUIIEHHS ab0 IOLIKO/KEHHs MaiHa
crerjanbHuxX noreprinux. LI1 @pic BOavae 3a 1OLIIBHE JOMOBHATH
KK crarrero, sixa nepeu6aannMe BI/IIOBINAJIbHICTD 38 3HUIICHHS
a0o TONIKO/DKeHHsT MaifHa HoTapiyca 4HM IOMIYHHMKa HoOTapiyca i
MIPOTIOHYE HACTYIHY PENAKIiI0 CTATTi:

«Crarta ... YMuUCHE 3HHIIEHHS a00 IOMIKO/DKEHHS MaliHa
HOTapiyca 4u IOMiYHHKA HOTapiyca.

1. YMucHe 3HUIIEHHS a00 MOIIKO/DKEHHS MaiiHa, 1o
HaJCKUTh 3aXUCHUKY YH TMPEJICTABHUKY OCOOM abo X OIM3bKUM

! Bopucnascbkuii P.A. Jludepeniialiis KpUMiHATBHOT Bi/IOBIATBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KCHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYxpainu. Hayxosuii egichux Jlbgigcbkoeo Oepoicagnozo yHisepcumemy
enympiwnix cnpas. Cepis ropunuana. 2018. Ne 1. C. 235-236.
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poaunuam, y 3B’s3Ky 3 IisUTbHICTIO, IOB’SI3aHOIO 3 HAJaHHSM MPaBOBOI
JOTIOMOTH, — Kapa€ThCH ...

2. Ti cami naii, BYUMHEH] NUIIXOM MiAmaity, BUOyXy a0o iHIIUM
3ararbHOHE0E3NMEeYHIM CTIOCOO0M, a00 SKIO BOHU 3aIOMiSsLTH IIKOIY
B 0COOJIMBO BEIIMKUX PO3MIpax, — KapaloThes ...

3. Jii, mepexbadeni YaCTHHOIO TEPIIO0 ad0 IPYTOIO i€l CTaTTi,
IO CIPUYMHWIIN 3arvuOeib JIOJCH, 3aBIAHHS IM TSOHKKHUX TIIECHHX
YIIKO/DKEHb UM HACTAHHS THIIMX TSOKKMX HACII/IKIB, — KAPAIOThCS ... »!

OTxke, 3BaKar0ud Ha BUKJIAJICHE, BBAXKAEMO 3a HEOOXiJHE Y
cT. 399 KK (i pani cymixanx 3 Hero HopM (ct1. 347, 347-1, 352, 378
KK)) BcranoBuTH MiHIMaJbHUI pO3MIp IIKOAM 3a TPHUHIIUIIOM,
BUKIaneHnM y mpumitmi qo cr. 185 KK. Ane, BpaxoByroun IOTiKy
3aKOHOJIABIISl 1 HAYKOBI PO3POOKH, Bi3bMEMO IO YBark MO3MIIIO, IO
NPIOPUTETHIM KPUTEPIEM JUTS BU3HAHHS IIEBHOTO MaifHa MPEIMETOM
KpUMiHaJbHUX IPaBONOpPYILIEHb, NependaueHux cr. 347, 347-1, 352,
378, 399 KK, 3Bakaroud Ha MaJIO3HAYHICTH MISHHS 1 MOKJIMBOCTI
HAaHECCHHS INKOIM IHIIMM BiJHOCHHAM (ABTOPUTETY OpraHiB
JepKaBHOI BIaIy YU 1X HOPMANBHIN MISUTBHOCTI, MPaBOCYIIO), €,
OKpIM BapTOCTi, HOTO OCOOWCTE 3HAYEHHS A moTepriioro. Tomy
MPONOHYEMO Ui 4. | BKa3aHWX HOPM BCTAaHOBUTH MiHIMAJIbHUM
po3mip ko y Burisiai 100 HM/IT.

Ha ocHOBI 3a3Ha4YeHOro MPONOHYETHCA CT. 399 BUKIACTH B
HACTYITHIN pefaKiii:

«Crarta 399. YMmucHe 3HUMIIEHHS a00 IOIIKOKEHHS MaliHa
3aXMCHUKA YH MPEICTABHUKA OCOOH

1. VYwmwucoe 3uuieHHs abo0 IMOIIKOHKEHHS MaiHa, IIo
HAJISKUTh 3aXMCHUKY YU MPEACTaBHUKY 0coOM a0 iX OJIM3bKHM
poandam, y 3B’SI3Ky 3 IiSUTEHICTIO, TOB’SI3aHOI0 3 HaJaHHSM IIPaBOBOT
JONOMOTH, IO CHPHYMHWIO LIKOAY y 3HATHOMY po3mipi, -
KapaloThCsl ITpadhoM BiJl ISTACCATH 10 CTa HEONONATKOBYBAHHX
MiHIMYMIB JOXO/iB rpoMajsiH abo Hp06aLI1PIHI/IM HATIAI0M Ha CTPOK

70 TPHOX POKiB, 200 0OOMEKEHHSIM BOJII Ha CTPOK IO TPbOX POKIB,
a00 1m030aBIEHHSIM BOJII HA TOWH CaMuil CTPOK.

2. Ti cami nii, BYUMHEH] IUIIXOM MiAnaiy, BUOyXy a0o iHIIUM
3araJbHOHEOE3MEYHUM CIIOCOOOM, a00 SKIIO BOHU 3aMOIIsLIN IIKOIY

! ®pic LII. YMucHe 3HUIIEHHS 200 MOLIKOIKEHHS MaliHa HOTapiyca
Y4  TOMIYHMKAa  HoTapiyca.  Haykoeuii  gichux  Yoczopodcvkozo
Hayionanvrozo ynigepcumemy. Cepis [IPABO. 2014. Bum. 28. T. 3. C. 42.
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y BEIIMKOMY pO3Mipi, - KaparoThCsl 030aBICHHIM BOJII Ha CTPOK BijI
IT’SITH 0 BOCBMH POKIB.

3. Jii, mepenbadeHi YaCTHHOIO IEPIIOI0 abO0 APYTOr0 ITEl
CTaTTi, IO CHPUYMHHUIN 3aru0enb JIoAeH, 3aBIaHHS iM THKKUX
TIJIECHUX YIIKO/DKEHb UM HACTAHHS IHIINX TSDKKUX HACTIAKIB, abo
SKIIO BOHHU 3allOJisUId IIKOAY B OCOOJHMBO BEIMKOMY PO3MIpi -
KapaloTbCsi T030aBICHHAM BOJI Ha CTPOK Bil BOCBMH [0
T’ ITHAIITH POKIBY.

Bignosigno, y npumitkax 2, 3, 4 mo cr. 185 KK micns mudp
«190, 194» Bxazatu «347, 347-1, 352, 378, 399».

Hactynna o3Haka O00’€KTHBHOI CTOpPOHM — TNPUYUHHUN
3B’SI30K, SIKUM € OOOB’S3KOBOI0 O3HAKOI JisHHA, Nepen0adyeHoro
cT. 399 KK. O6’exTrBHA CTOpPOHA KPUMIHATIHHOTO PABOTIOPYIICHHS
3 MarepialbHUM CKJIaJOM OIHUCYETbCS 3a JIOMIOMOTOK JBOX
00O0B’SI3KOBUX O3HAK — JiSIHHSA 1 HACTIAKY, a TMPUYHMHHHAN 3B’ SA30K
BHCTYIIA€ O3HAKOI0 HACHIAKY'; NPUYMHHUN 3B’SI30K BCTAHOBIIKOE
Juiie 00’€KTMBHY MEXY BIAMOBIJAJILHOCTI: HE MOXKHA CTaBUTH
MMUTaHHS PO CYCIIIbHY HeOe3NeKy MisTHHA i BUHHICTH 0COOH, SKIIO
NistHHS 0COOM He CIPHSUIO HACTAHHIO HACKIAKIB®. TaKuM YHHOM, TIPH
BHpIIIEHHI THTaHHSA PO HASBHICTh YW BIJICYTHICTH MPHYUHHOTO
3B’SI3KY CJIiJI BUXOJUTH 3 TOTO, IO BiH € 00’ €KTUBHHUM, iICHYE 11034 i
HE3aJICKHO BiJl HAIOI CBIZOMOCTI Ta € 3B’SI3KOM, YHACJIJIOK SIKOTO
JiSHHS TIOPOIKYE 1 00YMOBIIIOE BUHUKHEHHS HACTIKY®.

Bapro 3a3HauMTH Taky 0OOB’S3KOBY O03HAKy 00’ €KTHBHOI
CTOPOHH JIaHOTO KPHMIHAJIBHOTO TPABOMNOPYLIEHHS, SK IEBHY
00CTaHOBKY HOTO BYHMHEHHS, sIKa BH3HAYAE€ThCS SIK KOHKPETHI
00’€KTUBHO-TIPEIMETHI YMOBH, B SIKMX BYHHSETHCS CYCHUIBHO
HeOesneune fisHHsa’. Takor € HasSBHICTH 3B’S3Ky MiK BYMHEHUMHU

! Spmpim H.H. Teoperndeckue mpoGieMbl MPUYMHHO-CIIEICTBEHHOMN
CBSI3U B YTOJIOBHOM TipaBe ((puiococko-npaBoBoii aHanu3) : MoHorpagus.
XapokoB : «IIpaBoy», 2003. C. 438.

2 Mangpo O.B. KpumiHanbHa BifNOBINaNBHICTL 32 3JI0YMHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CYAJi, HAapOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JIUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 119.

3 Tam camo.

4 Kpuminansne npaBo YkpaiHu: 3araibHa dYacThHa: [limpyuHuk /
Anexkcannpos 10.B., Autunos B.1., Bononsko M.B. Kuis : [IpaBosi mkepena,
2002. C. 127; KpuminansHe npaBo Yxkpaiau. Oco6mmBa yactuHa: [liapyaauk
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TiSTHHSAMHY (3HAIIEHHSAM Y{ TOMTKOKeHHIM MaiiHa (4. 1 cT. 399 KK)
Ta MISNBHICTIO MOTEPINIOro IOAO HAJAHHS IPABOBOI JOIOMOTH'.
[Ipu 1poMy, 000B’SI3KOBOIO YMOBOIO € (DaKT 3aKOHHOTO XapakTepy
Jiil MOTEPITiIOro MI0A0 HaJaHHS MPAaBOBOi JOMOMOTH, PO IO MOBa
TaKOX 1IIUTa BUIIIE.

omo qacy BUYMHCHHS JaHOTO KPUMiHAJILHOT'O
MPaBOMOPYILIEHHS, CJIi/I BKa3aTH, 10 BOHO MOKe OYTH BUNHECHHUM:

a) 10 BHKOHAHHS MOTEPHUINM MisJIBHOCTI LIOAO HaJaHHS
MPaBOBOI JOMOMOTH 3 METOIO HEJOMYIIEHHS TaKoi JisUIbHOCTI;

0) mixg 4Yac O0e3MoCepeHhOr0 BUKOHAHHS 3aXMCHUKOM YU
MPEICTABHUKOM OCOOW CBOE€I1 TiSUTBHOCTI IIOAO HAIaHHS IPABOBOL
JIOTIOMOTH 3 METOKO TIPOTHIiT, MEPEINKOHKARHS TaKil JisIbHOCTI;

B) IiCJist 11 BAKOHAHHS 3 MOTHUBIB [IOMCTH 32 TaKy JisUIbHICTH".

YMOBOI0O TPHUTATHEHHS 0 KPUMIHAIBHOI BiMOBINaIBHOCTI €
BCTAHOBJICHHS 3B’S3Ky MIDK HAQJaHHSAM TPaBOBOi  JIOTIOMOTH
3aXMCHUKOM Y MPEICTABHUKOM 0COOW 1 BYUMHEHHM IIOJI0 HHOTO UM
Horo ONM3BKUX POAWYIB KPUMIHAIBHOTO  IIPABOMOPYIIECHHS,
nependaueHoro ct. 399 KK.

Icaye aymka, mo QopMymoBaHHA «y 3B’SI3Ky» BKa3ye, IO
)IiHHHH MOXEC 6yTI/I BYMHCHO «JIMIIC Y MOMCHT BHWKOHaHHA
CI1y>k60BOT TiIBLHOCTIN®,

st BY3iB / M.IL baxanos, }0.B. Baynin, B.I. Bopucos, C.B. I'aBpum.
Kwuis — Xapkis: FOpinkom Iutep, 2002. C. 120; KpuminansHe npaBo YKpaiHu.
3aranpHa yactuHA : [migpydruk] / [FO.B. Amexcanapos, B.I. Antumnos, M.B.
Bomogpko Ta iH.] ; 3a pex. M.I. Menspauka, B.A. Knmumenka. 5-te Bun.,
niepepo0ur. Ta nomoB. Kuis : Atika, 2009. C. 317.

"Ocamunit  B.I. TlpoGneMu KpUMiHAJILHO-TIPABOBOTO — 3aXUCTY
MIPaBOOXOPOHHOI MISUTBHOCTI : OHUC. ... A-pa fopua. Hayk : 12.00.08. Kuis,
2004. C. 122.

2 Ocamunii B.l. KpumiHaibHO-TIPaBOBUI 3aXHCT TIPABOOXOPOHHOL
nisuteHOCTI: MOHOTpadis. Kuis : Atika, 2004. C. 130.

3 KpuminanbHuii KOJEKC VYkpainu. HayxoBo-npakTuyHui
KOMeHTap : y 2 T. / 3a 3ar. pen. B.Sl. Tanis, B.II. [Timonku, B.I. bopucosa,
B.I. TroTrorina. 5-te Bua., gomoB. X. : [IpaBo, 2013. — T. 2 : OcobnuBa
yactuHa / FO.B. bayunin, B.1. bopucos, B.1. Tiotrorin. 2013. C. 325.

4 Mangpo O.B. KpumiHanbHa BiANOBiANbHICTE 3a 3JI0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CyAJi, HAapOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JTUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 129.

~103 ~



KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

Otxxe, 0OOB’SI3KOBOIO O3HAaKOK O0’€KTHBHOI CTOPOHH
KPUMIHAIBHOTO TMpaBonopylieHHs, nependadeHoro ct. 399 KK, e
HasBHICTh 3B’SI3Ky MDK [JiIMH BHHHOTO IIOJO 3HUIIEHHA YH
MOIIKO/PKCHHST MalHa 1 MisIBHICTIO MOTEPIUIOro IOJO0 HaJTaHHS
MPaBOBOi JIOTMOMOTH. 3aKOHOJABUO BHU3HAUCHA KOHCTPYKIIS «Yy
3B’SI3KY 3 AiSUIBHICTIO, ITOB’S3aHOIO 3 HAIAaHHSIM MPABOBOT TOTIOMOTH
nependavae Oe3nocepenHiii  3B’S30K Mk (AKTOM BYMHEHHS
KPUMIHAIBHOTO  TMPAaBONOPYLICHHS  IIOJ0  MOTEPHiJIoro  Ta
3I1ACHEHHSIM HUM MPOQeciiHOi AiSIBHOCTI.

3HMIIEHHS YW TOMIKO/KEHHA MailHa 3aXHCHUKA YU
npeacTaBHUKa 0coOM abo iX ONMM3BKUX POJMYIB MOXKE BUHHSATHCS
PI3HUMH CHOCO0AaMH: IUISXOM MEXaHIYHOTO 4YM (Di3UYHOTO BILIMBY
Ha MpeJMEeT KPUMiHAJBHOTO MPABOMOPYIICHHS Y1 MUIIXOM XiMi9HOL
nii. OmHaK HACKUTBKH PI3HOMAHITHI CIOCOOW BUMHEHHS 3HUIICHHS
ab0 TOIIKO/KEHHS MaiHa 3aXWCHHKA YM TIPEeJICTaBHUKA OCOO0W,
HACTUTBKH PI3HOMAaHITHI W 3ac00M, SKi MOXYTh OyTH BHUKOPHCTaHi
[pH BYMHEHHI 37104KHY'. AJie XapakTep 3aco0iB, SKi 3aCTOCOBYOThCS
IpY BYMHEHHI MOIIKO/DKEHHS a00 3HUIIECHHS MaliHa 3aXMCHHUKA YU
MpecTaBHUKA 0coOn abo X OJIM3BKUX POANYIB, HE MAIOTh 3HAYCHHS
i kBautiikamii misHES, mepenbadenoro 4.1 cr. 399 KK.

Crioci®O  BYMHEHHS  KPHUMIiHaJbHOTO  TPaBOMNOPYIICHHS,
nependadenuit 'y 4.2 ct.399 KK (migman, BuOyx abo iHIIMiA
3arabHOHEOEe3MeYHH CIoci0), a TaKoXK OCOOJIMBO BEIHMKHA PO3MIp
cnpuurHeHol mkoau (4. 2 ct. 399 KK), 3arubensp moneit, 3aBaaHHs
iM TSDKKMX TUIECHUX YIIKO/DKEHb YW HACTAHHS IHIIMX TSHKKHX
Hacminkie (4.3 c1.399 KK) Oymyte posrmsmatmcs y u. 3.1.
«KBamidikyrodi 03HAKM yMHCHOTO 3HHIIEHHS a00 TIOIIKOKEHHS
MaiiHa 3aXMCHHMKA YH MPEJICTABHIKA OCOOM.

Otrxe, 00’€KTHBHA CTOpOHA aHATI30BAHOI'O KPHMiHAJIBHOTO
MPaBOMOPYIIEHHS XapaKTepU3y€eThCsl MiTHHAM Yy Qopmi nii 4m
0e3misuIbHOCTI  (3HHUIICHHA MaiiHa a00 WOro IOIIKOKEHHS),
HACITiZIKAMH Y BUJI1 3HUIICHHS YH MMOIIKOJKCHHS MaliHa, MPUIHMHHIM
3B S3KOM MDK HigHHAM 1 Haciinkamu. Crioci0 BUMHEHHS IisIHHSI €
000B’SI3KOBOIO 03HAKOIO Jumie y 4. 2 cT. 399 KK.

! Cmix B.B. KpuminansHa BiINOBiZadbHICTL 3a MOPYLIEHHS NpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaHX. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 26.
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2.3. Cy0’eKT yMHCHOr0 3HHMIIEHHSI 200 HNOUIKOIKEHHS
MaiiHa 3aXMCHUKA YU NMPeACTABHUKA 0CO0H

VY Hayli KpUMIiHAIIBHOTO TIpaBa 3a3HAYa€THCs, IO KpUMiHABHE
MIPaBOIOPYIIIEHHS HEMOXIINBE 0e3 0cobw, sika Horo BUMHMIIA. AJle 110
KPUMIHAJIBHOI BiITOBIATHOCTI TPUTATYEThCA HE KOXKHA 0C00a, sKa
BUMHWIA KpPHMIHAIBHE TMPaBONOPYIICHHS, a JUIIE Ta, U0 € HOro
cy0’extoM. OTXKe, Cy0’€KT KPUMIiHABHOTO TIPABOTIOPYIIICHHS € OIHIM
13 KIIIOYOBUX KPUMIHATHHO-IIPABOBHUX MOHSITH, 3MICT SIKOTO BH3HAYECHO
Oesmocepenrapbo B moiokeHHsx KK. Tomy ®HI B #okTpuHi
KPUMIHAJIPHOTO TIpaBa, Hi Y TPAKTHUIl 3acTocyBaHHS mojokeHh KK
010 Cy0’€KTa He BUHHMKAE CKJIAHOIIIB Y 3’sICYBaHHI 3MICTy 1 O3HAK,
AKi HMOro XapakTepusyroTh'. TakuM YMHOM, CydacHe KpUMiHaIbHE
NpaBo TpaIuLiiiHO BU3HAE Cy0’exkTOM e ¢i3udHy 0co0y, TOOTO
moauHy. Y unaHoMy KK 3akoHOmaBenp NpsMO BH3HAUMB 3rajaHy
O3HaKy cyO’ekTa KpPUMIHAIGHOTO TIPaBOMOPYIICHHS: Cy0 €KTaMu
MOXYTb OyTH TpOMaJsHU YKpaiHW, 1HO3EMHI TPOMaJsHH, IO HE
KOPHUCTYIOTBCS TIPABOM OCOOMCTOI HEJOTOPKAHHOCTI 1 JUIIIOMAaTHIHOTO
iMyHiTeTy, Ta 0co0u Ge3 rpomansgHcTsa (cT. cT. 6-8 KK)2.

EBomroniisi HaykoBMX Mi3HAHb TPO CyO’€KT KPHUMiHAIBHOTO
MPaBONOPYIICHHS CIPHsIA (OPMYBAHHIO €IMHOI TEOPETHIHOI MOJIEII
Cy0’€KTa KpPHUMIHAJBHOTO TPABOMOPYIIEHHS Ta BH3HAYEHHS HOTO
000B’SI3KOBHX O3HAK. TaK, NJOCATHEHHs KPUMiHAIEHO-TIPABOBOI TeOpii
OyJI0 BUKOPUCTAHO HAlliOHAILHUM 3aKOHOJABIIEM TIiJl 4ac pO3pOOKH
Ta npuitHATTA ynHHOTO KK, sikmii Brepiie 3akpinuB, oo cy0’€KToM
KPHUMIHAJIBHOTO TIPABOIOPYIICHHS € (hi3MdHa OCyAHa 0co0a, sKa
BUYMHMJIA KpUMiHAJIBHE MPABOMOPYILIEHHS Y Billi, 3 SKOTO BiMOBITHO
110 KK Mosxe HacTaBaTi KpMMiHAJIbHA Bi/OBIAAIbHICTE .

! Micekis JI.M., I'azpaiika-Bacuwnumma 1.B. Kpuminanpaa
BiJINOBIANIGHICTE 3a JCKIApyBaHHA HEJOCTOBIpHOI iH(popMmarii Ta 3a
HEeMoJaHHs Jekiapailii cy0’ekToM aexmapyBaHHS : MoHorpadis. JIbBiB :
JIbBiBCHKUIT Iep)kaBHUN YHIBEPCHUTET BHYTpIMIHIX crpas, 2022. C. 129.

2 Kpuminaneauii  komekc Ykpaimm Bim 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

3 Tam camo.
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I3 HaBegeHOro BU3HAYCHHS BUIUIMBA€E, IO CYO’€KT
KPUMIHAJIBHOTO MPAaBOIMOPYIIEHHS XapaKTEePU3YEThCS HACTYITHUMHU
000B’I3KOBUMHU O3HAKAMH:

— HasBHICTIO (i3uuHOI 0COOM, sSKa BYMHWIA JiSHHS,
nependaueHe OcobmuBoro yactuHolo KK;

— OCYJIHICTIO 0CO0H;

— JIOCSTHEHHS HEI BiKy, 3 sikoro, BimmoBigHo g0 KK, Moxe
HAaCTaBaTH KPUMiHAJIbHA BiAMOBIAIBHICTb.

Cy0’€eKT, SIKUH XapaKTePU3YETHCS JIMIIC TPhOMA, BKa3aHUMH Y
4. 1 ct. 18 KK, 0o3HakamMu, Ha3UBa€TLCS 3araIbHUM. AJle JJI1 BUSHAHHS
0co0u Cy0’€KTOM KPHMiHAJIBHOTO MPABOMOPYIICHHS YaCOM 3arajibHUAX
03HAaK HEJIOCTaTHBO, ajike HopMu KK BCTaHOBITIOIOTH JIJIs IEBHHUX OCI0
JOJATKOBI CIIeIliallbHI O3HAKH, MI0 CTOCYIOThCS i CITy’>k00BOTO
CTaHOBHIIA, ITpodecii, poay ismEHOCTI, cTaTi. HasBHICTH 3a3HaYeHNX
O3HAaK  CBIAYUTH, IO  CKIQJ  OIMCAHOTO  KPHUMIiHAIBHOTO
NPaBOINOPYIIEHH Nepeadadae 03HAKM CIleliabHOro cyo’ekra'. Tak,
CIICIIAILHUM CY0’ €KTOM KPUMIHAIBHOTO MPABOMOPYIICHHS € (hi3HUHA
ocygHa oco0a, Ska BUMHWIA Yy BIll, 3 SKOrO MOK€ HACTaBaTH
KpHMiHAJIbHA BIAIMOBIJAJIBHICTh, KpPHMIHAIBHE IPABONOPYIICHHS,
cy0’exToM siKOTO MOXe OyTH Jmire neBHa ocoda (4. 2 cr. 18 KK). 3a
crocooom 3aKpinneHH;{ B crarrax OcobmuBoi wactmam KK
CreliaibHUX Cy0’ €KTIB MOYKHA pOSILlJ'II/ITI/I Ha QaKkTUYHi 1 HOpMaTI/IBHl
Jlo GakTU4HUX creriaabHuX cy6 €KTIB HaleKaTh 0COOH, CIICIiaibHi
XapaKTEePUCTUKH SKUX 3aKkpiruieHi B Hopmax KK 3a momomororo omucy
03HaK 00’€KTHBHOI CTOPOHH, SKi JJO3BOJISIFOTH 3pOOUTH BUCHOBOK PO
OOMEXeHHsI KpUMiHali3amil JistHHSA Koa Cy0’€KTiB, IO BOJOMIFOTH
CTeI[ialbHAMH ~ BIACTHBOCTAMH. JI0 HOPMATHBHHX CHEIIAbHUX
Cy0’ekTiB Hamexarb OCOOM, BHMOTH [0 crarycy W iHII
XapaKTePUCTHKH SKHX YiTKO Bnmaﬂem B JHMCIIO3MIIII BiJIOBIAHOI
KPUMiHAJIBLHO-IIPABOBOI HOPMH-,

Ane amamiz gucrosumii cT. 399 KK cBigunth, 110 BOHA HE
BCTAHOBITIOE TOJATKOBHUX O3HAK OCOOM, sIKa MOKE OYTH IPHUTATHEHA IO
KPUMIHAJIBHOT  BIAMOBIAAJIBHOCTI 32 YMHCHE 3HHIICHHS a0o

! Kanmukos J[.O. KpumiHaibHa BiAMOBiIQIBHICTD 33 €KCIUTYaTallito
nitert : moHorpadis. Jlyrancek : PBB JIAYBC im. E.O. [dinopenxka, 2012.
C. 9s.

2 Tepentses B.1. BianosigansHicTh CremiadbHOro cy6’ €KTa 3JI04MHY
3a KpUMIHAJILHUM NPaBOM YKpaiHW : aBTOped. JHC. ... KaH/A. IOpH. HayK :
12.00.08. Opxeca, 2003. C. 13-14.
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MOIIKO/DKEHHSI MaiiHa 3axMCHMKAa YW TpelcTaBHUKAa ocoOH. Tomy
MPaBUILHO TOBOPHUTH, IO CYO’€KT KPUMIHATBHOTO MPaBONOPYIICHHS,
niepenoadeHoro ct. 399 KK, e 3aranpanm.

Otxe, cy0’€KTOM BKa3aHOTO KPUMIHAIBHOTO TIPaBOMOPYLIEHHS
Moke OyTu e ¢izudHa ocoba, TOOTO Okpema JroauHa. JlaHuit
BMCHOBOK BHUIUIMBAE 3 MONOXKEHE CT. 6-8 KK, 1e uiTko BkasaHo, 1o 10
KPUMiHaJbHOI BiANOBIAAIBHOCTI TPHUTATYIOTHCS JIMIIE TPOMAISHH
VYxpainu, iHOo3eMIli Ta ocoOu Oe3 rpomMalsHCTBa. 3pO3yMiNo, IO I
O3HaKa Cy0’€KTa BHUKIIOYA€ TPUTATHEHHS 10 KPHUMiHAJIBHOI
BiJINIOBIJAJILHOCTI peueii, MPeIMETiB, TBApUH, FOPUANIHUX 0ci0. Tomy
JIOTIYHO, IO Y BHUNAJAKYy YMHCHOTO 3HHUIIECHHS a00 TOIIKOKEHHS
MaiiHa 3aXMCHHKAa YH [PEACTaBHHKA OCOOM  BIACHHUKOM 1
CHIBpOOITHUKaMH FOPUANIHOT OCOOH, KPUMIHAIIBHIH BiIOBIAaIbHOCTI
MisTae He IOPUANYHA 0co0a B MiJIoMy, a KoKHa (hisumdHa ocoba
OKpeMO, 3 YypaxyBaHHSAM 1i IHOMBiZyampHHX oO3HaK. Ha mgymKy
J.0. KanmukoBa, Takuil miaxif 3aKOHOAABIS € BHUIIPABJIAHUM, aJKE
JIa€ 3MOTY Cyly BCTAaHOBUTH XapakTep Ta CTYIHiHb CyCHUIbHOI
HEOE3MEeKH MiSHHSA KOXKHOTO BHHHOTO 1 NPH3HAYHUTH 06rpyHT0BaHe
CIIpaBe/UTNBE, 1HIMBiTyani30oBaHEe Ta JOCTATHE IMOKApaHHS KOXKHIH
OKpEMO B34Tiii 0c00i'.

HactymHoro 03HaKOI KOXHOTO Cy0’€KTa KpPHMiHAIHHOTO
MIPABOIIOPYIIIEHHS! € OCYAHICTh. Teopis i MpakThka KPUMiHAIEHOTO
nmpaBa BHXOAATH 3 TOro, IO KOXKHAa 0coba, sKa BYMHHUIA
KpHMiHanLHe NPAaBONOPYIICHHS, € OCYJHOK, JOKH HE JIOBEICHO
3BOpOTHE?, Y TakoMmy BI/IFJ'IH,Z[I peaizyeTbcs KpUMiHAIBHO-TIPaBOBA
[PE3YMIILis OCYHOCTI’.,

B 4.1 cr.19 KK 3akoHomaBenps 3a3Hauae: «OcCyIHOIO
BU3HAEThCA 0co0a, sKa IMijJ Yac BYMHEHHS KPHUMIHAJIBHOTO
MIPaBOTIOPYIIIEHHS MOTJIa YCBiIOMITIOBAaTH CBOi i (Oe3isubHICTB) i
KepyBaTH HUMW». 3a3HaueHe BU3HAYECHHS OCYAHOCTI € BUIIPaBIIaHUM,
aJDKe BOHO XapaKTepH3ye€TbCd MAKCHMAIBLHOK YiTKICTIO TIpH
MiHIMaJIbHOMY 00’ €Mi BUKOPHUCTAHOTO TEKCTY.

! Kanmukos J[.O. KpumiHaibHa BiAMOBiIQIBHICTD 33 €KCIUTYaTallito
nitert : moHorpadis. Jlyrancek : PBB JIAYBC im. E.O. [dinopenxka, 2012.
C. 96-97.

2 Tam camo. C. 97.

3 Opnosceka H.A. OcynHicTh Ta i Buau : aBToped. ... KaHI. I0pHI.
Hayk : 12.00.08. Oneca, 2001. C. 3-7.
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Boanouac cy6’€KTOM KpHMiHAJIBHOTO MPaBOMOPYIICHHS € HE
JIMIIE OCYHa, a i 0OMekeHo ocyaHa ocoba, TOOTO Taka, sKa Iif] Jac
BYMHEHHsI KPUMIHAJIHHOTO MPaBOMOPYIICHHs uyepe3 HasBHUN y Hel
MCUXIYHUH po3naja He Oyja 31aTHa MOBHOIO MIpOIO YCBiZOMITIOBATH
cBoi mii (Oe3mismpHICTH) Ta (ab0) KepyBaTu uumu)'. 3 HaBeneHOro
MO>KHA 3p06I/ITI/I BHUCHOBOK, IIO OCYI[HICTI) — 1e 3AaTHICTh (i3nYHOT
ocoOM ycBimomyIOBaTH CBOi [Oil Mg dYac BUYMHEHHS HEIO
KPUMIHAIBHOTO MPABOMOPYILICHHS Ta MOXKIIUBICTD KEPyBaTl HUMH.

3i 3Mmicty cr. 19 KK? BurmBae HACTyIIHE: SKIIO B MOMEHT
BUHHCHHS 3/0YHHY abo KpI/IMlHaJ'ILHOFO MPOCTYTIKY ocoba He
Hepe6yBaﬂa y cTaHi OCYILHOCTI TO BOHA HE IiJIATAE KpI/IMlHaHLHII/I
BiJINOBiZIaTIbHOCTI, @ B pa3i BUHECEHHsI CyIOM BiJIIOBIHOTO PilllEHHS
no Hel MOXYTh OyTH 3aCTOCOBaHI MPUMYCOBI 3aXOAW MEIUYHOTO
xapakTepy. Y pasi X, SKIIO B MOMEHT BUMHEHHS KPHUMiHAIBHOTO
MIPaBOIIOPYIIEHHST 0coba Oylia OCYTHOI, MPOTe J0 MOCTAaHOBICHHS
CyIOM BHPOKY 3axXxBOpijla Ha TICHXi4Hy XBOpoOy, IO CTajo
MPUIMHOIO HEOCYIHOCTI, — BOHA HE MOXKE MiJUIAraTH MOKAPaHHIO 110
MOMeHTy opnyxaHHs. Jlo Takoi ¢i3uuHoi o0coOM MOXKYThH
3aCTOCOBYBAaTHCS IPUMYCOBI 3aX011 MEAUYHOTO XapaKTepy.

Crnig BH3HATH TPABWIBHICTE AYMKH TPO T€, IO 31 CTAHOM
OCYAHOCTI TIOB’si3aHa peaii3allisi MeTH TIOKapaHHSA. 3TigHO i3
nonoxenHsamMu KK, mokapaHHsi mMae Ha MeTi He TUIbKH Kapy, a i
BUIPABJICHHS 3aCy/PKEHHX, a TaKOX 3aM00iraHHs BUMHEHHIO HOBHX
KPUMIHAIBHUX IPAaBONOPYILEHb SIK 3aCy/DKEHHMH, TaK 1 1HIIUMH
ocobamu. Tinmbku ocyaHa oco0a 3AaTHA MPaBUIHHO YCBiIOMITIOBATH
CYTHICTb BUMHEHOTO0 KPUMIiHAJIBHOTO MPaBOMOPYIIEHHS Ta PO3yMiTH
OOTpYHTOBaHICTh 1 CIPaBEUIMBICTh TMPU3HAYEHOTO ITOKAPAHHS.
Jlume 3a Takux yMOB NpH3Ha4YeHE MOKapaHHS BU3HAYAE IMOJAJIBIIY
MOBEIIHKY 3acy)KEHOro, CIOHYKae HOro HE BYHMHATH HOBHUX
KPUMIHAIBHUX  MPaBONOPYIIEHb.  BaKIMBICTH  YCTaHOBIICHHS
OCYIHOCTI 3yMOBJIEHa THM, IO OCYJHICTh — IIe IOpHUIUYHA
rmepeayMoBa BHHH, a 0€3 JIOBEIEHHS BI/IHI/I HE MOXe OyTHu
KPUMIHAILHOI BiAmoOBigansHOCTI # mnokapanus®. JlilicHo, oco0a,

! Kpuminanbhuii  xonexc VYkpainm Bim 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

2 Tam camo.

3 Ilysanmsceka JILP. TlpoGmema cyG’ckTa 3704MHY Ta HOTO
TICUXOJIOTi] 'y KpuMiHanbHOMY mpaBi. Haykoeuii eicnux Yepmuiseyvkozo
yuigepcumemy. 2011. Bumyck 578. C. 119.
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BH3HAHA CyJOM HEOCYAHOI0, HE MOXeE i He MOBUHHA MPUTSTYBATUCS
IO BIAMOBIJANBHOCTI dYepe3 Te, W0 MOAiIOHI pimieHHS OyAyTh
CYNEPEUYUTH TaKOMY Tally3eBOMY HNPUHIMITY KPUMiHAJIBHO-TIPaBOBOL
HAYKH, SIK IPUHLUT BiANOBIAaIbHOCTI IPU HAIBHOCTI BUHU.

3a 3aradbHONPUIHATOIO TO3WIIEI, B OCHOBI OCYIHOCTI,
HEOCYTHOCTI Ta OOMEKEHOI OCYHOCTI BUIUISIOTHCS 1BA KpUTEpii —
MEIUYHUH, SKUH TOB’S3yI0Th 13 HASBHICTIO YU BIJICYTHICTIO
MICUXIYHOTO 3aXBOPIOBaHHS Ta IOPUAMYHHN KPHUTEpid, IO Mae ABi
O3HAKU: IHTENEKTyasbHy, sIKa MOB’s3aHa 31 3/aTHICTIO (MTOBHOIO YH
HETMOBHOIO MIpPOI0) YM HE3aTHICTIO YCBIIOMIIFOBATH CBOi il M
OC3MisUIbHICTh;, BOJILOBY, sIKa IIOB’S3aHa 31 3JaTHICTIO YU
HE3JaTHICTIO (ITOBHOIO YM HEMOBHOKIO MipOI0) KEpyBaTH CBOIMH
TSIMH 91 O0€3TisUTbHICTIO .

Ak 3a3naugae J[.O. KanMukoB, y oopuandHOMYy KpHTEpii, 0
XapaKTepHU3y€e 3MICT OCYTHOCTI SIK 3JaTHOCTI OCOOM YCBiIOMITIOBATH
CBOI il M OE€3MisUTBHICTE 1 KePYBAaTH HUMH, TPAIUIIIHHO BUAUISIOTH
IHTEJIeKTyaJlbHy Ta BOJILOBY O3HaKW. [HTEleKTyalbHa O3HaKa
IOpUANYHOTO KpHUTepito ocynmHocti B Hopmax KK 3Haiimmma cBii
BHpa3 y CIOBOCIIONYYEHHI «MOTJIa YCBiJJOMJIIOBATH CBOi il
(6e3mismpHICTB)». [HTENmekTyanpHa O3HaKa IOPUAWYHOTO KPHUTEPIto
OCYAHOCTI O3Haua€ 3[aTHICTP o0co0W T Yac BYMHEHHS
KPUMIHAJIBHOTO MPABONOPYIICHHS YCBiIOMIIOBaTH  (haKkTHYHMI
XapakTep Ta CyCHiIbHY HeOe3eKy BUMHIOBAHUX il (0e3/isIbHOCTI)
Ta iX HachiakiB. BomboBa 03HaKa FOPUANYHOTO KPUTEPIIO OCYMTHOCTI
MoJIsATaE y 3IaTHOCTI OCOOM KEepyBaTH CBOIMH JMisIMH IIiJ] dac
BYMHEHHS KPHMiHAJILHOTO HpaBOHOpy]J_IeHHHZ.

MeﬂHqHI/H/I KPUTEpii OCYIHOCTi ~XapaKTepusye ICHXidHE
3I0pOoB’s  Cy0’€KTa  TiJ  4Yac  BYMHEHHS  KPUMIHAIBHOTO
NPaBONOPYLICHHS, PiBEHb PO3BUTKY HOIr0 NCHXI4HAX (’pyHKum 110
3yMOBJIOIOTh ~ 3JaTHICTH ~ 0COOM  YCBiIOMIIIOBATH  CBOi il
(Ge3isTpHICTD) 1 KepyBaTH HUMH.

TakuMm 4YMHOM, BCTAHOBJICHHSI BHIIE3a3HAYCHUX KPHUTEPIiB
OCYJIHOCTI 3arajibHOro cy0’eKTa JI03BOJISIE MPOAHAIZYBaTH Cy0’€KT

! KpuminanbHe npaBo YkpaiHu. 3araibHa 4acTUHA : KOHCIIEKT

nekmid / A.A. Bo3Hiok; BcTymHe ciioBo m.10.H., mpod. O.O. Iymoposa.
Kuis : Han. akan. BHyTp. cpas, «OcBita Ykpainuy», 2016. C. 84.

2 Kanmukos JI.0. KpumiHanbHa BifNOBiJalbHICTh 33 €KCILTyaTaLlilo
aireit : monorpadis. Jlyrancek : PBB JIIYBC im. E.O. [linopenka, 2012.
C. 98.
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KPUMIHAIBHOTO TPaBONOPYIICHHS, TmependoadeHoro cr. 399 KK.
Omxe, cy0’€KTOM YMMCHOT'O 3HUIICHHS a00 IOIIKOMKEHHS MaiHa
3aXUCHHKA YM TIPEACTaBHUKA 0cOOM MOXke OyTu Juiie ocoda, piBeHb
PO3BUTKY TICUXIYHUX (QYHKIIH K0T (L0 € XapaKTEepHUM IS
MEJIUYHOTO KPUTEPII0 OCYAHOCTI) 3a0e3Meuy€e MOKIIUBICTh:

— YCBIOJOMIIIOBaTH, IO BYMHEHI HE il COpsSMOBaHI Ha
3HUICHHS 200 TIOIIKO/PKCHHS MaiHa 3aXMCHUKA YM TIPEJCTaBHHUKA
oco0u (ycBimOMIICHHS (PAKTUUHOTO XapaKTepy Hii);

— YCBIOOMIIIOBATH, IO BYMHEHI HEIO [ii 3aBAAIOTH IIKOMY
MaliHy 3aXWUCHMKAa 4YM TpPEJACTaBHHKA 0Co0U (YCBIJOMJICHHS
cycrniibHOI HeOe3MeKu Jii);

— KepyBaTd CBOIMH JMdisIMHM IIIOJ0 YMHCHOTO 3HHIICHHS a0o0
MOIIKO/DKEHHST MaiHa 3aXWCHMKA YW TMpPEACTAaBHHKA 0OCOOH
(3maTHICTH KEPYBaTH CBOIMH TiSIMH).

HaromicTh, oco0a, ska He 34aTHa [0 TaKUX IICHXIYHHX
¢dbyHKII#, HE MOXe OyTH Cy0’€KTOM aHalli30BaHOTO KPUMiHAJIHHOTO
MpaBoNnopyiieHHs. TOMYy HEOCYTHICTh BBAKAETHCS MPOTHIICKHUM
OCYJHOCTI sBUIIEM. BignmoBigHo g0 monoxkeHb 4.2 cT. 19 KK, He
MAIarac KpHMIHAABHIA BIANOBIJAJBLHOCTI 0c00a, sSKa IIija d4ac
BUMHEHHS CYCIIIBHO HeOe3meyHoro AisHHS, nepembadeHoro KK,
repeOyBajia B CTaHI HEOCYIHOCTI, TOOTO HE MOrja yCBiIOMITIOBaTH
cBOi Jii (0e3TisIbHICTh) a00 KepyBaTH HUMH BHACIIIOK XPOHITHOTO
MCUXIYHOTO 3aXBOPIOBAHHS, THMYACOBOTO pO3Jany MCHXIYHOT
JiSUIBHOCTI, HEOYMCTBA 200 1HIIOro XBOPOOJIMBOIO CTaHy MCUXIKHU'.

Jlisi BCTAHOBIICHHSI HEOCYTHOCTI OCOOM BHKOPHCTOBYETHCS
3Mimana Gopmya 3 ypaxyBaHHSIM JBOX KpUTEPIiB:

1) MEeIUIHOTO KPUTEPIiFO, IO BU3HAYAE BCI MOMIIMBI TICHXIYHI
XBOpO6I/I Jla€ y3arajibHEHy XapaKTEPHCTHKY MOXKIMBHX ICHXI4HHX
aHOMaJIiil (XPOHIYHE IICHXIYHE 3aXBOPIOBAHHS; TUMYACOBUI po3aj
MCUXIYHOT JisUTBHOCTI; HEJAOYMCTBO; IHIIMA XBOPOOJUBHUI CTaH
TICUXIKX) 1 BUCTYNAE JIUIIE MOXKITUBHUM JPKEPEIOM HEOCYTHOCTI;

2) IOPHIMYHOTO KPUTEpilo, SKHA BCTAHOBIIOE MEXI
MEJIUYHOTO KPHUTEpi0, BHU3HAYAE MEXI MDK OCYAHICTIO i
HEOCYJIHICTIO Ta CKJIaJa€ThCsl 3 JBOX O3HAK: a) IHTEJNIEKTyalbHOI
O3HAaKW, IO BHpaXEHa B 3aKOHI CJIOBaMH — ocoba HE Moria

! Kpuminanbhuii  xonexc VYkpainm Bim  05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

~ 110~



T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

ycBiomiroBaT cBoi Aii (Oe3MisNBbHICTB); 0) BONBOBOI O3HAKH —
0co0a He MorJIa KepyBaTH HUMH ',

HenocraTtHiM € HasBHICTH OAHOTO MEAMYHOTO YW OIHOTO
IOPUIMYHOTO KPUTEPIiIO Il BU3HAHHS 0COOU HEOCYTHOIO; TSl LIOTO
HeoOXiZlHa CYKYIHICTh BKa3aHUX KPHUTEpiiB, aJKe MUTaHHSA MPO
BCTaHOBJICHHSI OCYJHOCTI a00 HEOCYTHOCTI BHUPINIYETHCS IIOMAO
(akTy BUMHEHHS 0CO00I0 KOHKPETHOTO MPABONOPYIICHHS 1 JIUILE Ha
MOMEHT HOTO BUYMHEHHSI.

3naTHICTH YCBIZOMITIOBATH CBOI Aii (0€3MisIbHICTD) 1 KepyBaTH
HUMH oco0a OTpUMyE HE Bil HapOMKEHHA, a B Mpoleci
010JI0T1YHOr0, NCUXO(I3UYHOTO Ta COIAIBLHOTO PO3BUTKY, TOOTO
HaOysae ii y meBHoMy Bimi’. TOMy NpaBUJIBHO TOBOPHUTH, MIO
OCYAHICTB TICHO TIOB’SI3y€ThCS 13 BIKOM Cy0’€KTa, OCKIIBKH OJHIEIO 3
MepelyMOB OCYJHOCTI € JOCTaTHIA PO3BUTOK ICHUXIUYHUX (PYHKIIN 1
BiJTHOCHE TICHIXIYHE 3/I0POB’sI TIOAMHH, 110 HA0YBAETHCS 3 BIKOM.

OTtxe, BIK, SK 1 OCYQHICTH, € 00OB’SI3KOBOIO O3HAKOK Oyb-
SKOTO CKJIaJy KpPUMIHAJIGHOTO MpaBONOpYyImeHHA. KpuMiHanbHEM
3aKOHOJIABCTBOM BCTaHOBJICHO nnq)epeHuiﬁOBaHHﬁ MiAXiA moao i€l
O3HAaKM Cy0’eKTa cKIaty KPUMIHAJILHOTO  TIPABONOPYLICHHS, 1O
BKJIIOYA€  3arallbHMH  Ta  CHNCHiaibHMA  BIK  KpUMIHANbHOI
BimmoBimamsHOCTI. Bimmopimao g0 4.1 cr.22 KK, xpuminambHii
BIANOBIJAIBLHOCTI  MIIATaloTh  0COOHM, SKHM O  BYMHEHHS
KPUMIHAILHOTO [PABOMOPYLIEHHS BUTIOBHUIIOCS ILICTHAIATH POKIB®.

3arajioM mijg BiKOM pO3yMi€ThCsl IEBHUH NPOMIXKOK dacy, SIKUH
MHHYB 3 MOMEHTY HAapOJUKCHHs JIOAMHH. Lle MUTaHHsS IPYHTOBHO
Oyno mnpoanamizoBane O.A. [InamoBenpkuM, SKHHA BHOKPEMHB
PO3YMIHHS IIOHSTTS «BIK OCOOM» y IIMPOKOMY Ta y BY3bKOMY
posymiHi. Bik 0cobu B mMpOKOMy 3HAaYCHHi — L€ KallCHIapHHH
nepio, sKMi MOYMHAETBCS BiJ JHS HAPOIUKCHHS 10 Oyb-sKOTO
XPOHOJIOTIYHOTO MOMEHTY B 11 )KHTTI. Y By3bKOMY 3Ha4CHHI BiK — IIe
KaJICHJAapHUIA Tepio]] Ncuxodi3ioforiYHOro CTaHy 0co0U, 3 SKUM

! Kpuminanere npaso (Oco6nuBa 4acTUHA): MipydHHK / 3a pe.
0.0. dynopoga, €.0. ITucemencrwkoro. Kuis : B/I «/lakop», 2013. C. 7.

2 Kanmukos J1.0. KpumiHanbHa BifNoOBiJalbHICTh 33 €KCILTyaTallilo
aireit : monorpadis. Jlyrancek : PBB JIIYBC im. E.O. [linopenka, 2012.
C. 100.

3 Kpuminanbhuii  konexc VYkpainm Big 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text
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MoB’s13aHi 010JIOTiYHI, COLIANLHO-TICUXOJIOTIYHI Ta IOPHINYHI 3MiHH
Ta HaciaKu'.

HatomicTh aHaimi3 TOHATTS «BIK 0COOM» Y BY3bKOMY
PO3YMIHHI [POBOIMTECS B HAYKOBIi cQepi Ta Mepei MpHiHATTAM
JIep>KaBOIO PIillIeHHS 100 BCTAHOBIEHHS TOTO YH IHIIOTO BiKYy, 3
SIKOTO MO)K€ HacTaBaTH KpUMiHaJbHA BiAMOBiNAIBHICTE. Bakko He
noroguTuck i3 aymkor O.B. Cmarmioka ta A.A. I[laBnoBchKkoi Tpo
Te, IO 3aMpPOBaKCHHS] BIKOBMX MEX BiAMOBINAIBHOCTI 3yMOBJICHE
ICHYIOYMMH y KOHKPETHOMY CYCHLUIBCTBI YABIICHHAMH PO HaOyTTS
OUTBIIICTIO  HOrO  WiIeHIB  3JaTHOCTI p03yMlTI/I CYCIIUIBLHO
HeOe3meuHnii  XapakTep c1301x Oiii Ta iX HACHiOKIB 3 MOMEHTY
JIOCSATHEHHS TIEBHOTO BiKYy~.

YCTaHOBIIOIOYN 3arajibHAN BiK KPUMIHAIBHOI BiIMOBIIATEHOCTI
3 16 poKiB, 3aKOHOZAABELb BUXOAUTH 3 TOTO, IO CaMe 3 OCSTHEHHSIM
16-Tr pOKIB PiBE€HP PO3BUTKY NCHUXIYHUX (DYHKIIN 370pPOBOI JFOIUHA
Hazae il MOXKIIMBICTD YCBIZIOMITIOBATH Ta OIIHIOBATH SIK (DaKTUYHY, TaK
1 coIlanbHy CYTHICTh OyIb-KHX CBOiX BYHMHKIB. AJie¢ 32 BYMHEHHS
KPUMIHQJIbHUX IPaBOIOPYLIEHb, MEPENiK SKUX BH3HAUCHUH y dU. 2
ct. 22 KK, mependadeHo creliaapHUM, Tak 3BaHWN «3HIDKEHHID BIiK
KPUMIHAJIBHOI BiAMIOBINAIBHOCTI — 3 14-TH pOKiB. YCTaHOBITIOIOYH
3HIDKEHUH  BiK KpHMiHam,Ho'l' BIITIOBIZIAJIFHOCTI,  3aKOHOJIABEIlb
KEPYEThCS IEBHAME KPUTEPLSIMI: MOXKIIMBICTh YCBIIOMIICHHS Bike B 14
POKIB XapakTepy Ta CyCHiJIbHOI HeOEe3MeK! TaKuX JisHb, noumpechTb
OIBIIOCTI 3 HUX Y JUTSYOMY Y1 Hl,HJ'IlTKOBOMy CEepEIOBHILII TA 3HAUYHUI
CTYIiHb 1X CYCIUILHOT HEOE3IEKH’.

3po3ymizio, 10 KOXKHA JIIOAMHA € YHIKaJIbHOIO, IIpOTe
BHOKPEMJICHHS YHIBEpCaIBHOTO MOMEHTY, 3 SKOT'O
CEepeAHbOCTATUCTHYHA 0c00a B IOBHOMY 00CSI31 31aTHA YCBIIOMITIOBATH
CYCHiJIBHO HeOe3MeYHWi XapakTep BIACHUX MOid Ta mependadatd ix
HACNIJIKK, € HEOOXITHWM pIlIeHHAM, K€ IPYHTYEThCS Ha TaKOMY
NPUHIMIN KPAMIHAIBHOTO TIpaBa, SIK BLANOBIIAIBHICTE OCOOM TpHU

! TInamoseupskuii O.A. KpuMiHansHO-TIpaBoBa AudepeHIianis Biky :
aBroped. auc. ... Kaua. ropul. Hayk : 12.00.08. JIsBiB, 2017. C. 11.

2 Cmarmok O.B. TlasnoBcbka A.A. JIOCATHEHHS BiKy KPUMiHAIBHOT
BIIMOBIAAILHOCTI SIK O3HAaKa HEMOBHOJITHBOTO CyO’€KTa 3JI0UYMHY. BicHUK
Kpuminanvrozo cyoouuncmsa. 2015. Ne 2. C. 182.

3 Kanmukos JI.0. KpuMiHanbHa BifNOBiJaNbHICTh 33 €KCILTyaTallilo
aireit : monorpadis. Jlyrancek : PBB JIIYBC im. E.O. [linopenka, 2012.
C. 101.
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HasBHOCTI BWHU. bByJayud OIHIEI0 3 OCHOB HpO6J'IeMI/I cy6’eKTa
KPUMIHAIILHOTO IPABOTIOPYILICHHS], BIK KPUMIHATBHOI BiITOBIIAIBHOCT
K Yy Hamiil aepxkasi, Tak 1 B OaraTboX KpaiHax CBITYy JOCHTBb
quHaMigHui. 1l 0OcTaBMHA MOACHIOETRCS BOICIO 3aKOHONABLIS, SKMii
BUXOJIUTE 13 BIATOBIIHMX iCTODHYHHX yYMOB PO3BUTKY CYCIIIHCTBA i
TONITUKY JIeP>KaBH MO MPOTHUIII 3I0YMHHOCTI HA BIINOBITHUX eTamax
Horo po3BuTKy. llpy 1HOMY, BCTaHOBIIOIOUM BiK KPHUMiHAIBHOI
BIJIMOBITAJIHOCTI, ~ 3aKOHOJABEIb ~ BPAaXOBYE  JIaHI  MCMIHH,
IICUXOJIOTI, IEAAroriKy, a TaKOK BUXOAUThH 3 TUIIOBHX JUIS OlIBIIOCTI
MiUTITKIB YMOB IXHBOTO PO3BUTKY 1 ()OPMYBaHHsS Ha PIi3HHX CTaisx
JKUTTEBOTO NUBXY

Croromni, B mpomeci pedopMyBaHHS HE TUIBKH CYHOBO-
MPaBOOXOPOHHOI CHCTEMH, &€ H CHCTEMH 3aKOHOIABCTBA, IO
3YMOBJICHO BHYTPIIIHIMH Ta 30BHIIIHIMUA YMHHUKAMH, B TOMY YUCII —
€BpPOIHTET paLli HHIMHA mporecam, BiZIOyBa€eThCS TIMOWHHE
MEPEOCMHUCIICHHSI YMHHOTO 3aKOHOJABCTBA 1 MPHUBEICHHS HOTO Yy
BiJMOBIHICTh IO 3araJbHONPHAHATHX €BPONEUCHKUX CTaHAAPTIB. Y
3B’s3Ky 3 mmuM, Yka3zoM llIpesmmenta VYkpainm Ne 584/2019 Bin
07.08.2019 p. Oyna ctBopena Kowmicist 3 muTanbp mpaBoBOi peq)opMH
3aBJaHHAM SIKOi CTalno pe(opMyBaHHsS 3aKOHOJABCTBA Y PiSHHX
cepax, B TOMy YHCI — i KDUMIHATBEHOTO. METOr0 JisUIBHOCTI TPy 3
NUTaHb Pe(pOPMYBaHHS KPUMIHAJIBHOTO 3aKOHOJABCTBA BHU3HAYECHO
3a0e3medeHHsT po3poOsieHHs Ta BHeceHHs [Ipe3uneHToBi Ykpainu
Y3TODKEHHX MPOTO3UIIiH 3 MUTaHb BIOCKOHAICHHS MIPABOBOI CUCTEMHU
VkpaiHm 3 ypaxyBaHHSIM Cy4YacHHX BHUKIHMKIB Ta MOTped
JIEMOKPAaTUYHOTO  CYCNUIBCTBA, 30KpeMa —  IIJATOTOBKH  Ta
y3arajibHeHHs MPOIO3KILH CTOCOBHO 3MiH 10 3aKOHOJABCTBA IPO
KpPHUMiHAJIbHY BiIOBIAJIBHICTB, @ CaMe — PO3POOKH TPOEKTY HOBOT'O
KpumiHaibHOrO Kojiekey YKpainu?.

Sx  3a3nawae  B. BypamiH, cepexm  mpomno3miid, sKi
0OTOBOPIOBAJIUCS il Yac POOOTH IPyNu 3 MHUTaHb peQOpPMYyBaHHS
KPUMIHAIBHOTO 3aKOHOJ/IABCTBA, BAPTO 3rajlaTh Ty, sSIKa CTOCYBaJlacst
yHidiKaiii i TOHKEHHS 3arajbHOTO BiKY, 3 SIKOTO MOXKE HACTaBaTH

! Tinamoseupknii O.A. KpuMinansHo-npasoBa audepeHmialis Biky :
aBToped. auc. ... kaHa. ropua. Hayk : 12.00.08. JIsBiB, 2017. 18 c.

Bypain  B. Okpemi mnuraHHs cy0’€KTa  KPUMIiHAIBHOTO
mpaBonopymeHHs B mpoekTi HoBoro KK Vkpainu. Bicuux Jlegiecbkoco
yuisepcumemy. Cepis ropugumyna. 2021. Bumyck 73. C.123. DOL:
http://dx.doi.org/10.30970/v1a.2021.73.122
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KpUMiHQJIbHA  BIAMOBIAAIBHICT,  JO0  YOTHPHAAUATH  POKIB.
Huepcudikaris mxepen iHpopmalii, IX BIAKPUTICT 1 TOCTYNHICTH
JUIT MOJIOZOTO TOKOJIiHHS Ja€ MiACTaBU CTBEPDKYyBaTd Te, IO Ha
ChOTOIHI MiJUTITKA € OiNbIl PO3BUHYTUMH B iHTEIEKTYyaJbHOMY
PO3YMiHHI HiXK OyiM iXHI POBECHHMKH KiNbKaHAALSATH POKIB TOMY.
OueBuaHUM € TOU (aKT, 10 B OCHOBI BiKY, 3 IKOTO MOKE HacTaBaTH
KpUMiHAJIbHA BiJIIOBIIaIbHICTh, 3HAXOASATHCS HE MTPABOBI TPaIuIlil, a
peanbHUl piBEHb iHTEIEKTYyallbHOTO PO3BUTKY OCi0 MEBHOI BiKOBOI
KaTeropii, sIkuii 103BoJisie CTBEDLKYBATH, INO BOHH PO3YMIIOTB 3MiCT
KPUMiHATBHO-TIPaBOBUX 3a60pon’.

OxpiM TOro, Hi B ICHUXOJOTIYHIA, HI B MeJarorivyHii
JiTeparypi Hemae o6rpyHTOBaHHx JOCIIKEHb, sIKi OW CBIAYUIIN TIPO
Te, 110 HETIOBHOJIIITHI y MIICTHAIIATH POKIB € ICTOTHO PO3yMHIIITUMH,
HDK HETOBHOJITHI y Billi YOTHPHAAUATH POKiB. bimbme Toro, B
TICUXOJIOTIUHIN JIiTepaTypi CTBEPIKYEThCS, IIO Ha3BaHA KaTETOpis
HETMOBHOMITHIX HAaJEKUTh JO OJHOTO BIKOBOTO TeEpioay MIOJ0
MEBHOTO DIBHS I1HTENEKTYyaJlbHOTO PO3BHUTKY. 3 IIOTO BHUILUIHBAE
BHCHOBOK, [0 0coOu BikoM i 14, i 16 pokiB, Ha OJJHAKOBOMY piBHI
CpUMAaroTh iHGOpMAIlifo, B TOMY YHCIi — i IPABOBOTO XapakTepy,
MaloTh OJHAKOBO PO3BHHYTI (YHKIi eMOIiHO-BOJBOBOI PeryJIsiii
CBOET TIOBEIHKU,

Bkazana mpomo3uiisi He oTpuMaia MiATPUMKH 3 OISy Ha Te,
IO CYCHUIBCTBO HAaBPSJ YU TOTOBE CHPHUHATH TaKe MOCHICHHS
KpUMIHAIBHOT  BIAMOBIZANFHOCTI  HEMOBHONITHIX i q)aKTHqu
PO3IIHpeHHs cepu KpuMiHanisauii. Ane 3 ypaxyBaHHAM J10BOJI
CTIKOi HEraTMBHOI IUHAMIKH CYCHUIBHO HEOE3NEeYHHX JisHb, SKi
BUYMHSIOTH HEINOBHOJNIITHI, BX€ MJaBHO Haspia mnoTrpeba OimbIn
CYBOPOT'O pearyBaHHS Ha iX IisSIHHS ISl TOTO, 00 Y HETTOBHOIITHIX
HE BUHUKAJIO TIOYYTTsI O€3KapHOCTI 32 CBOi BUMHKH, SIKE, SIK BiZIOMO,
TiIBKH MOPOYKYE PELMIUB JICBIaHTHOT MOBEIIHKK®,

BpaxoBytoun BHUILIEBHUKIIAJEHE, 3BaKal04yy, MO y 4. 2 Ta 4. 3
cT. 399 KK Bik KpuMiHaAJIBbHOI BIAMOBIJAIBHOCTI € 3HMKEHHUM 1 J0
KPUMIHAIBHOI BiJIOBIJAIBHOCTI MPUTATYIOTECS 0COOM, SIKi JOCSTIIH

!Bypnin  B. Okxpemi nuranHs cy0’e€KTa  KPUMiHAIBHOTO
mpaBonopymmeHHs B mpoekTi HoBoro KK Vkpainu. Bicuux Jlbgiecbkoco
yuisepcumemy. Cepis ropugumyna. 2021. Bumyck 73. C. 124. DOL:
http://dx.doi.org/10.30970/v1a.2021.73.122

2 Tam camo. C. 125.

* Tam camo.
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14-piuHOrO BiKYy, MH BBa)Ka€EMO, W0 Cy0’€KTOM JisHHA i B 4. 1
cT. 399 KK cnin BuzHaBaTu 0coly, ska fgocsrna 14-piyHoro Biky.
Jlana npormo3utlisi o0TpyHTOBY€EThCS 1e W THM (pakTom, mo 4. 2 1 4. 3
cT. 399 KK MicTath cycmiibHO HeOe3meuHi HacHilKd y BUIIITI
3aMOIiTHHSI IIKOTU B 0COOMBO BETUKUX PO3Mipax, 3arubeni JroaeH,
3aMolissHHSI iM TSDKKUX TUIECHHX YIIKOJXKEHb UM HACTAHHS IHIINX
TSOKKUX HACHIAKIB 1 XapaKTepU3yIOThCS HEOOEpe:KHOK (GopMoro
BUHM. ToMy BH3HAUalbHUMH B JaHOMY BHUIAAKy TOBHHHI
BHU3HABATUCS HE HACHIJIKH, & CYCIUILHO HeOe3neune fnisHusa. OTxe, 3
OISy Ha BaXJIMBICTh 3a3HAUYEHOTO 00’€KTa KPUMiHAIBHO-TIPaBOBOL
OXOpOHH (MPaBOCYA/IS Ta BIAHOCUHH BJIACHOCTI), a TAKOXK 3aTHOCTI
OUTBIIIOCTI  HEMOBHOJITHIX  YCBIJOMJIIOBAaTH  IXHIO  I[IHHICTb,
BCTaHOBIIEHHS 3HIDKEHOTO BiKY KPHMIHAJIBHOI BiIIIOBIJAIBHOCTI 3a
BKa3aHe KpUMiHAIbHE MTPABOMIOPYIIIECHHS € HEOOXITHIM.

M.I. XaBpoHIOK  CIOyOIHO  KOHCTaTy€  HEJOCKOHANICTh
cT. 22 KK Ta HemocnmigoBHICTh 3aKOHOMABIS MO0 BCTAHOBIICHHS
BiKy, 3 SIKOIO MO)KE€ HACTaBaTH KpUMMiHalbHA BiamoBimambHicTs'. Ile
TBEPDKEHHS € MIJTKOM MPUUHATHUM i B KoHTEeKCTi cT. 399 KK. Ilo-
mepine, BiAMOBiAambHICTE 3 14-TH POKIB HACTYIAE 32 BUYMHEHHS
IistHB, iepeadadennx 4. 2, 4. 3 cr. 399 KK. Ilo-npyre, kpuminanbHe
npaBonopymreHnas, mepenbadere cr.277 KK «llomkomkeHHS
IUISIXIB CHOJYYCHHS 1 TPAHCHOPTHUX 3ac00iB», IKe 3 00’ €KTUBHOI
CTOPOHHM TIOJISITa€ B YMHUCHOMY pYyHHYBaHHI a00 TOIIKO/KEHHI
NUIAXIB CHOJYYEHHS, CIIOPY/ Ha HUX, PyXOMOTro CKiIaay abo cyJeH,
3aco0iB 3B’SI3Ky UM CHUTHATI3allii, a TaKOX Yy BYMHCHI IHITHX ii,
COPSAMOBAaHMX HAa  TPUBEACHHS  3a3HAYCHUX  MNPEIAMETIB Y
HENPUJATHUN JUIS eKCIUTyaTalil CTaH, fAKIIO I¢ CIPUYHHUIO YU
MOMJIO COPHYUHHTH aBapil0 Toi3na, cyjaHa a0o MOpPYIIUIO
HOpPMaJIbHY pPOOOTY TpaHCHOPTy, abo CTBOPWIO HeOe3meKky Juls
JKATTS JTIONEH YW HACTaHHSA IHIIAX TSOKKAX HACHIAKIB, TaKOX
nependayac HassBHICTh Cy0 €KTa — 0COOM, sKa Jocsariaa 14-tu pokis.

Taxum umHOM, Ocoba BikoM Bim 14 mo 16 pokiB 37aTHa
YCBIJOMJIIOBATH  CTYIIHb  CYCHUIBHOI ~ HEOE3MEeKH  JisSHHS,
nependauenoro cr. 277 KK a6o 4.2, 3 cr. 399 KK, MoTuB, skum
BOHA KEPYETHCS, Ta METY, JIO KO IparHe.

! Xaspontok M.I. loinauk 3 OcobianBoi yactunu KpuminansHoro
kozxekcy Ykpaiau. Kuis : Ictuna, 2004. C. 82-83.

2 Kpuminanbhuii xonexc VYkpainm Big 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text
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B.I. Ocagunii me 20 pokiB TOMY CIyIIHO 3BEpPTaB yBary Ha
BKa3aHWU acleKT NpoOJeMH, HAroJIOMYIOYH TpO HEOOXiAHICTH
BCTAQHOBJICHHS 3HIDKCHOTO BIiKy, 3 SKOIO MOXE HAaCcTaBaTH
KpUMiHAJIbHA BiJIOBINaNbHICTE. BueHuii 1oBOUB, 1110 B 14-pivHOMY
Billi oco0a 3/1aTHAa YCBIJOMJIIOBATH BJIACHI Jii Ta KEPyBaTH HUMH,
pPO3YMITH HIKiJJIMBICTh YMMCHOTO TIIOCATAHHS HAa BJIACHICTB'
3aXUCHUKA YU TPEJCTaBHHKA OCOOM ab0 iX OJM3BKHX POAHMYIB Yy
3B’S3KYy 13 3HIHCHEHHSAM MiSUTBHOCTI, IOB’S3aHOI 3 HaJaHHIM
MPaBOBOI JIONMOMOTH. Y BUNAJKy BYMHCHHS TaKUX TMOCATaHb 0c00a
CBiZIOMO JICMOHCTpY€ HEMOBAry 10 3aKOHY, BHUKA3YIOUH THM CaMUM
CBOIO 3BerH1CTb Ha 110 CJIiJI aJICKBaTHO pearyBati, B TOMY YUCI —
IUISXOM MIiABUINEHHS BIKY KPUMIHAIBHOI BIAMOBIJAILHOCTI.

3 ormsmy Ha  BKazaHe, BITYM3HSHE  KpUMiHAJIbHE
3aKOHO/IaBCTBO TOTPEOy€e CYTTEBOTO YIOCKOHAICHHS B YacTHHI
BCTAHOBIIEHHS 3HMKEHOTO BIKYy KpPUMIHAJIBHOI BiAMMOBIJAIBHOCTI
nuixoM BKaziBku y 4. 2 cT. 22 KK micnsa mudpu «378» «399» 3
YCYHEHHSM CIIOBOCITONyYEHHS «9aCTUHU JIpyTa Ta TPETs CTaTTi».

2.4. Cy0’eKTMBHA CTOPOHAa YMHCHOIO 3HHILIEHHs a0o0
NOLIKO/KeHHS] MAilHA 3aXHCHUKA YM NPEeACTABHIUKA 0C00H

Bynp-skuii akT BOJNBOBOI JIFOACHKOI MOBEAIHKM CTaHOBHTH
ncuxoiznaHy €,I[HiCTL y SIKI¥ 30BHINIHIA TIPOSIB TIOBEIHKA 0COOU
HEPO3PHBHO IIOB’A3aHMH 3 BHYTPIHIM — THMH IPOLECaMH, SKi
CYNPOBOJUKYIOTH IO MOBEAIHKY. CyKyMHICTh BCIX —ICHXIYHHX
NpOLECiB, II0 IOPOKYIOTh, CIPSMOBYIOTH Ta  PErYNIOIOTh
NPOTUNPAaBHY  HOBENiHKY, CTaHOBUTb CYO €KTMBHY CTOPOHY
KPUMIHAIBHOTO  [PaBOIOPYIIEHHS . Cy6’exTBHA  CTOpOHA
KPUMiHAJIBHOTO IIPABOIIOPYIIEHHSI € O0OB’SI3KOBUM €JIEMEHTOM HOTro
CKJIaJy, a ii BIICYTHICTh BHKIIIOYAE MOMIIUBICTh MPUTSATHEHHS 0COOU
JI0 KpUMIHAIILHOI Bi/IMTOBITAIEHOCTI.

Sk mpaBUIIO, BCTAHOBJICHHS Ta JIOBEJCHHS O3HAK Cy0’€KTHBHOI
CTOPOHH € OUIBII CKJIAAHUM, HI’K BCTAHOBJICHHS 00 €KTUBHHUX O3HAK

! Ocamunii B.l. KpuMiHanbHO-TIPaBOBUH 3aXHCT IIPABOOXOPOHHOT

nisuteHOCTI: MOHOTpadis. Kuis : Atika, 2004. C. 112-113.
2 Kpuminanere npaso (Oco6nuBa 4acTvHa): MiApy4YHHK / 3a pe.
0.0. dynopoga, €.0. ITucemencrkoro. Kuis : Bl «Jlakop», 2013. C. 216.
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KPUMiHaJIbHOTO MPaBOIOPYILIEHHSI. Le 00YMOBIIOETBCS
HEMOJKIIUBICTIO 0€3M0CEePEeTHBOTO CIIPUHHATTA CYO’ €KTUBHOI CTOPOHH,
OCKUTBbKM BOHA Tependavyae caMe TMCHXIYHY AisyIbHICTH 0coOu. Tomy
NpaBUJIbHE BCTAHOBJIEHHS BCiX O3HAK CYO’€KTHBHOI CTOPOHH
KPHMiHaJIbHOTO MPABOMOPYILEHHS! BUIAETHCS MOMIIMBHM JIMIIC Ha
MiICTaBl KOMILIEKCHOTO aHajdi3y BXe BCTAHOBICHUX (baKTiB 10
XapaKTePU3YIOTh Cy0’€KT, 00’€KT Ta 00’ €KTHBHY CTOPOHY nistaHs

3MiCT CyO’eKTMBHOI CTOPOHM CKIafaloTh Taki FOPHIMYHI
O3HaKW, SK BWHA, MOTHB, MeTa Ta E€MOLIWHHUN CTaH OcOOM Mia Yac
BYMHEHHS! KpUMIHAJTLHOTO NIPaBONOpyIIeHHs. Bianoiano, 3MicT BUHH
MOBHICTIO  BHUYEPIIYETHCS yMHUCIOM Ta HEOOEpEKHICTIO, A
BCTaHOBJICHHSI SIKMX, 3rifiHO monokeHb KK, He MaioTh 3HaueHHs Hi
MOTHB, Hi MeTa, Hi eMOIliiiHui cTaH ocobu. TomMy ocTaHHI TpH O3HAKH
OOIPYHTOBAaHO CTaHOBJATH (DAKyIbTATHBHI, HEOOOB’SI3KOBI O3HAKU
Cy0’€eKTUBHOI CTOPOHM AisHHSA. OTXKe, IPaBUIIFHO BBAKATH, IO 3MICT
Cy0’€KTUBHOI CTOPOHM CKJIaAy KPUMIHAIBHOTO IPAaBONOPYIICHHS
XapaKTEpU3YEThCSl BUHOW, a B mepeabadeHux HopMamu OcoOmamBoi
yactiHd KK — MOTHBOM, METOI0, EMOLIITHUM CTAaHOM OCOOH.

Sk BuUIIMBaE 31 3MICTy Ta BHUMOT  HaI[iOHAJLHOIO
KPUMIHAIBHOTO 3aKOHOJIABCTBA, BHHA € OOOB’SI3KOBOKD O3HAKOIO
KOXXHOT'O KPUMIHAJIBHO KapaHOTO JisiHHA. BiAMOBITHO 10 MOJI0XKECHD
4. | ct. 62 Koncturynii Ykpainu, ocoda BBaKa€ThCsl HEBUHYBATOIO Y
BUMHEHHI 3JI0YMHY 1 He Moxe OyTH TinjgaHa KpUMiHAIBHOMY
MOKapaHHIO, JIOKH ii BUHY He OyJie JOBEJCHO B 3aKOHHOMY TOPS/IKY i
BCTAHOBJIEHO  OOBHHYBIBHMM BHUPOKOM  CyAy’. 3a3HaueHWi
KOHCTUTYIIHHI npunuc BinoOpaxenui y 4. 2 cr. 2 KK.

Bignosigno mo monoxkeHb cT.23 KK, BHHOIO € mcHXIYHE
CTaBJIEHHS O0OCOOM JO BYMHIOBAHOI il 9u  OE3MISIIBLHOCTI,
nependadenoi KK, Ta i1 Hacmiaki, Bupaxene y ¢opMi ymuciay abo
HEOOEPEKHOCTI’. YMHUCEN TOMIIAECTHCA Ha NMPSAMHMA Ta HETPAMUN,
HEOOEPEKHICTh — HA KPUMIHAIBHY MPOTHUIIPABHY CaMOBIICBHEHICTH
Ta KPUMIHAIBHY MPOTUIIPABHY HemOalicTh. ICHYHOUMH O BUHH

! Kanmuxos JI.O. KpumiHanbHa BiINOBiTaIbHICTh 33 €KCILTYaTaIiio
aireit : monorpadis. Jlyrancek : PBB JIIYBC im. E.O. [linopenka, 2012.
C. 120.

2 Koucruryis VYkpainn BiZ 28.06.1996 p. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text

3 Kpuminanbhuii  konexc VYkpainm Big 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text
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Ha GOpPMHU Ta BUAM IPYHTYETHCS Ha 3aKOHOAABUOMY KOMOIHYBaHHI
IHTEJIEKTyaJIbHUX Ta BOJBOBUX O3HAK, K ONMUCYIOTh Pi3HE MICUXIYHE
CTaBJIEHHS 0cOOM 70 BYMHIOBAHOTO MiSTHHA Ta oro HachiakiB. Todne
BCTaHOBJICHHs (JOPMU Ta BHUJLy BHHH, 3 SIKOIO MOXKE BUMHSATHUCS T€ UM
IHIIIE KpPUMiHAJIBHE IMPABOMOPYIIECHHS, Ma€ HAJA3BUYAHHO BaXKIIMBE
3HAYCHHS UISI TPaBUILHOL KBaniQJiKaui'l' BUMHEHOTO, MPU3HAYCHHS
CIPABE/UIMBOTO  BHAY Ta PO3MIPY IOKApaHHs, 3aCTOCYBAaHHS
OKPEMHX HOPM MO 3BLTBHCHHS Bl KPUMIHABHOI BIITOBIIAIBHOCTI.
OTxe, pu OPUTATHEHHI OCOOM A0 BiANOBIAAIBHOCTI HEOOXiTHO
BCTaHOBJIFOBATH He Jiuiie GOpMy BHHH, a 1 i BUA'.

[ToHATTSI BUHM BKJIIOYAE B ceO€ YOTUPU BAKIIMBHX €JIEMEHTH —
3MICT, CYTHICTh, (DOPMU 1 CTYyIiHh BHHA. 3MICT BUHH — II€ TICUXidHE
CTaBJICHHS OCOOM 1O 00 €KTUBHUX O3HAK CKJIaay KPHMIiHAJILHOTO
npaBonopyueHas. Sk BBaxkae B.B. Cmix, HisHHS, 10 MOPYIIYIOTH
mpaBo 0coOW Ha TPAaBOBY IOMOMOTY, MOXYTh OyTH CKO€HI IIHIIIE
yMHCHO?. BuHa K KpUMIHAIBHO-TIPABOBE SBMILE, TOOTO IICHXiUHE
CTaBJICHHS 70 BYMHEHHS CYCITIJIbHO HEOE3IeYHOTro JisTHHS, BHHUKAE
B MOMEHT BUMHEHHS MPOTUIIPABHOIO JiSIHHSA, 3’ SIBJISIETHCS HA TPYHTI
BXK€ ICHYIOUMX MOTHBIB Ta METH 1 HE BKIIOYaE B cebe ix sk
CKJIQJIOBUX  eJieMeHTiB. MOTUB Ta MeTa  KPUMIHAJILHOIO
MPaBOMOpPYIIECHHS, HE OyAy4dh CTPYKTYPHHM €JIEMEHTOM 3MicTy
BHHH, q)opMyIOTL Take TICHXiYHE CTaBIIEHHS OCOOHU z[o TUSTHHS Ta
HOTO HACIIJKIB, Y AKOMY i BHPAXKAETHCA CYTHICTh BHMHH’. CyrHicTb
BHHU BiJIOMBae ii comiaapbHUAN XapakTep, a/pke BHHA € MICUXIYHUM
CTaBJIEHHSIM Cy0’€KTa IO OTOYYIOYOi1 HOro COIialibHOT JifiCHOCTI: J10
CYCIIIJTbHUX BIJIHOCHH, 1HTEpECiB i I[IHHOCTEH CyCIIiIbCTBa, HOTO
MPaBOBMX BUMOT JI0 1HIIMX WIEHIB CYCHUIBCTBA, IIO NPU BUMHEHHI
[PaBOIOPYILEHHS € HEraTUBHUM®,

VY BUNAAKYy YMHCHOTO 3HHUIICHHS a00 IOIIKO/KEHHS MaifHa
3aXMCHUKA YU MPEJICTABHUKA OCOOU CYTHICTh BUHH IMPOSBISETHCS B
TOMY, III0 BHHHa 0C0O0a HEraTUBHO CTaBUTHCS IO I[IHHOCTEH, sKi
oxopousitoTbess Hopmamu KK. Tomy cijy mpu yMHUCHOMY 3HUILEHHI

! Kanmuxos J[.0. KpumiHanbHa BigNoOBianbHICTE 33 €KCILTyaTalliio
aireit : monorpadis. Jlyrancek : PBB JIIYBC im. E.O. [linopenka, 2012.
C. 120.

2 Cmix B.B. KpumiHanbHa BiANOBiJanbHICTE 32 HOPYIIEHHS IpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaH[. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 129.

3 Tam camo.

4 Tam camo.
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a00 TMOIIKOMKECHHI MaliHa 3aXWUCHHKa 4YM NpeACTaBHHKAa 0coOu
KOHCTaTyBaTH 3HEBA)KJIMBE CTaBJICHHS BUHHOTO O THUX BiTHOCHH, 3
SKMMU TIOB’SI3aHUH KOHCTUTYLIMHUN NpUHIWT 3a0e3redeHHs nmpaBa
Ha 3aXUCT.

OTxe, CKIIaJ KPUMIHAJIBHOTO MPABOMOPYIICHHS, OMUCAHUH Y
ct. 399 KK, mepenbauae BunHy y ¢opmi ymmcity, a HOro BUA —
npsmuii. Ekctpanonroroun nonoxxkenHs 4. 2 c1. 24 KK Ha 00’ exTuBHI
O3HaKW JIisHHSA, nependoadeHoro cT. 399 KK, Moxxemo BBaxkaTu, IO
MICUXIYHE CTaBJICHHS OCOOM, SKa 3HMIIYE YW TIOMIKOIKYE MAaiHO
3aXHMCHUKA a00 MpeICTaBHUKA 0COOH, XapaKTePH3YEThCS:

— YCBIIOMJICHHSIM CYCHIIbHO HeOe3MeuHOro XapakTepy
JUSTHHS

— mepeabadeHHAM HACTaHHA  CYCHUIBHO  HEOE3MeYHUX
HACJIKIB;

— OaXaHHSM iX HACTAHHS.

OO0O0B’SI3KOBOI0 03HAKOK) YMHUCIY BHHHOTO € YCBiJOMIICHHS
HUM (paKTy HaJEKHOCTI 3HHUIYBAHOTO 200 TOIIKOKYBaHOTO MaifHa
3aXUCHUKOBI, TPEICTABHUKOBI 0OCOOW, a TakoX TOro (akrty, mio
MIPOTUNPABHI i1 3MIHCHIOIOTHCA y 3B’ SI3KY 3 MisUTHHICTIO, ITOB’ I3aHOIO
3 HaJaHHAM MOTEPIUIMM TpaBoBoi jonomoru'. Ilpu mboMmy,
YCBIIOMJICHHSI ~ CYCIIITBHO  HEOE3IEYHOro  XapakTepy AaHOTO
KPUMIHAIBHOTO MPABONOPYIICHHS XapaKTEPU3YEThCS HE JIMIIe
PO3YMiHHAM BCiX (akTHUYHUX OOCTaBUH BYHMHEHOTO, a ¢
YCBIJOMJICHHSIM ~ COLIIQJIBHOTO 3HAuY€HHS JISHHA — 3[JaTHOCTI
CIPUYMHATH IIKOAY HAWOLIBII BaXKIMBUM IIHHOCTSM CYCITiJILCTBA.
Pazom 3 Tum, He ycBigOMIIIOIOUYHM (DAaKTHUHY CTOPOHY CBOTO MAiSIHHS,
ocoba HEe MOXKE YCBIIOMIIOBATH 1 HOro CyCHUIbHO HEOEe3NeYHHN
XapaxTep.

YcBigomneHHAM (aKTHYHUX OOCTaBUH YMHCHOTO 3HHUILIEHHS
a00 TOIIKO/KEHHS] MalfHa 3aXMCHUKA YU TPEJCTaBHUKA OCOOHU €
PO3YMiHHS BHHHHM THX O3HAaK, IO XapaKTEePHU3YIOTh 00’ €KTHBHY
CTOPOHY BUMHEHOTO Ta IMOTEPIILJIIOr0, & TAKOXK COIIAIbHOTO 3HAYCHHS
cBoro JisiHHA. Po3yMiHHS BCiX (pakTHYHHUX OOCTaBHMH BYHMHEHOTO
pa3oM 3 OCMHCIIEHHSM IX aHTHCOI[IAJIbHOTO 3HAYEHHS CKIIaJar0Th
YCBIJIOMJICHHSI BAHHUM CYCIIUIFHO HEOE3IEeYHOro XapakTepy JisHHS,

! HaykoBo-TpakTHuHMii  KOMeHTap  KpHMIiHANIBHOTO  KOIEKCY
Vkpainu / 3a pen. M.I. Mensanka, M. 1. XaBponioka. 11-te Buz., mepepo0ur.
Ta gonoBH. Kuis : Jlakop, 2019. C. 561.
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KpUMiHAJIbHA BiAMOBIJAIBHICTh 32 BYMHECHHS SKOTO MEPe10adacThCs
y cT. 399 KK.

[Iponec JIOBEICHHS YCBIZIOMJICHHS KpUMiHaJIbHOT
HpOTI/IHpaBHOCTl M Yac BCTaHOBJIEHHS CyO’€KTHBHOI CTOPOHH
YMUCHUX KPUMIHAIBHUX paBOMOPYIICHb € 3aHBUM 1 Takum, IO
CYIIEpEUYHTh NPUHLIUITY HEBiJBOPOTHOCTI KpUMiHaJIbHOT
BiZIMOBIJAJILHOCTI Ta CYTTEBO YCKJIAHIOE POOOTY CIiTYMX Ta CYIOBHX
opraniB. CamMe TOMy iHTEJEKTyalbHa O3HAaKa YMHCIY, OMHCAHOI Y
cT. 24 KK, He BuMarae ycBiJJOMJICHHSI 0COOOI0 TIPOTUIIPABHOCTI CBOTO
nistapst'. TakuM 4MHOM, iHTENEKTyaIbHUN €IEMEHT YMHCIY I yac
BUMHEHHS JisHHs, mepeadadeHoro c1.399 KK, mnependavae
YCBIZIOMJICHHS] BUHHUM:

1) HameXKHOCTI  MOTEPNHUIOTO [0 KOJa 3aXWCHHUKIB Y
MpeICTaBHUKIB 0CO0M;

2) bakTHyHOi ~ CTOPOHWM  TOBEAIHKH  (3HUIIEHHA  abo
TTOITKOKECHHS MaiiHa);

3) cycninmeHO HeOE3NMeYHWX HACHIAKIB MiSHHA Y BUTIAIL
3HUILIEHHS 200 MOIIKOMXEHHS MaiiHa;

4) BUWMHEHHS TPABOMOPYIICHHS y 3B’S3Ky 3 [iSUTBHICTIO,
OB’ 13aHOI0 3 HAJJaHHSAM IPaBOBOI IOTIOMOTH.

BousiboBuHii eneMeHT NpsIMOro YMHCITY AisSHHS, ependaueHoro
cT. 399 KK, mposBnsieThcsi B OaxkaHHI 3HHAMIUTA a00 MOMIKOAWTH
MailHO MOTEPIIOro came y 3B’S3KY 3 MisUIbHICTIO, IOB’SI3aHOI0 3
Ha/IaHHSM [IPaBOBOI JOTIOMOTH.

[Ipu BumHenni nepemdadeHoro ct. 399 KK kpuminanbHOTO
MPaBOMOPYILIEHHS YMHCIOM BHHHOTO MAalOTh OXOIUTIOBATHUCS
(bakTUYHMIA 1 comiaJbHUHA 3MIiCT BYMHIOBAHOTO JiSHHSA, 0OCTaBUHH,
1[0 XapaKTEPU3YIOTh MOTEPIIIOro Ta 00 €KTH LBOrO MiSHHS, HOro
npemert. Le 0XOIToe yCBIIOMIICHHS BHHHUM, 110

— TMOTEpHiIMA BiJ KPUMIHAJILHOI'O TPABOMOPYUICHHS €
3aXMCHUKOM a00 TmpeiactaBHUKoM ocobw. [lpu 1mpomy He
00OB’SI3KOBUM € TOYHE 3HAHHS BHHHOT'O IIPO Ha3By BiJAMOBIIHOI
GyHKIii 4YM MOcagy TOTEPIUIOro, JOCTATHBO PO3YMIHHS IIi€d
00CTaBUHM B 3aralbHUAX pUCAX;

! Kanmuxos J[.0. KpumiHanbHa BigNoOBianbHICTh 33 €KCILTyaTallilo
aireit : monorpadis. Jlyrancek : PBB JIIYBC im. E.O. [linopenka, 2012.
C. 131.
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— BUMHIOBaHE B 1€l MOMEHT [isSHHS 3JaTHE 3aBIaBaTH
MailHOBOi LIKOAM, PYHHYBaTH, 3HUINYBaTH a0 MOIIKOMXYBaTH
MaifHo;

— TpEeIaMET, CTOCOBHO SIKOTO BUMHSIOTHCS BIAMOBIIHI Aii, Ma€e
JUIs1 3aXMCHHUKA 200 MpeICTaBHUKA OCOOM MEBHY LIHHICT;

— cycmnilbHO HeOe3nmeuHi Aii MOB’si3aHi 3 TOMNEPEAHBOIO,
TENepillHbEol0  a00  MalOyTHBOIO  NPAaBOMIPHOIO  TisUIBHICTIO
MOTEPIILIOro;

— YCBiIOMJICHHS 3arpO3H BiJ CBOTO MisSHHS SIK JJIS1 MAfHOBHX
iHTEpeCiB KOHKPETHOTO IOTEPHiIoro, Tak 1 A TpaBocynds B
isomy'.

Pazom 3 TuM, cy0’€KTHBHY CTOpPOHY JaHOTO IisHHS CIiJ
BBKATH CKJIATHOIO, OCKLUIBKH BOHA MICTHTPH Yy cO01 Bi OPMU BHHHU:
YMUCEI 10 BiJHOIICHHIO 0 OCHOBHOTO HACTIAKY (3HHUIIEHHA abo
MOMIKO/DKEHHST MaiiHa 3aXWCHHKAa YW TIPeJCTaBHHKA OCOOM) Ta
HEOOEPEkKHICTh Y (POpMi CaMOBIEBHEHOCTI M HEAOATIOCTI BiTHOCHO
Oimpmn  KkBamiikyrounx Ta OCOOMMBO KBali(iKyHOUHMX O3HAK
(3arubenp mromed, 3aBAAHHA IM TOKKHX TUIECHHX YIIKOKCHD,
HAacTaHHA IHIOUX TSDKKUX  HACHIOKIB), sKI 3HAXOIATBHCI B
MPUYUHHOMY 3B’SI3KY 3 JIISTHHSIM.

[Ipu BumHEHHI nisHB, Tmependadernx B 4. 1 cr. 399 KK,
CYMHIBIB 11010 ()OpMU BHUHH HEMAa€, OCKUIbKH BOHA BUILUINBAE 3
aucnosunii Hopmu. OJHAaK BUHUKAE NMUTAHHS PO BCTAHOBJIICHHS
¢opmu BuHM 3a 4. 2 Ta 4. 3 ct. 399 KK. 3Buuaiino, aii BuHHOI 0co0H,
sKa 3HHUIIYE a00 TOIIKO/PKY€E MAifHO, CIIJ pO3IIISIATH SIK YMHCHI,
TOOTO BHMHHA o0co0a, BUMHAIOYM Takl Jii, Oa)ka€ HacTaHHS
KOHKPETHHX HACIiJKIB, a caMeé — 3HMIIUTH Y TOIIKOJUTH MaiHO.
AJe gK pO3IiHIOBaTH Jii BUHHOI 0COOHW, sika UIsl 3HHINEHHS abo
MOIIKO/DKEHHST MaifHa BUKOPHUCTOBYE BHOYXIBKY, BUHMHSE ITiJIIaH,
3aCTOCOBYE 1HIII 3arajibH0O HEOE3IEUHi CIIOCOOM, BHACIZIOK YOro
THUHYTH JIIOJM, CIPUYMHIOIOTHCS 1HIIN TOKKI Hacmiaku? B Takiit
CUTYyalll 1100 HACJIAKIB MOXe MaTu Micie i HeoOepexHa (opma
BUHH. 3aJUIsl TMPAaBUILHOTO BCTAHOBIEHHS ()OPMH BHHU B I[LOMY
BUTIAJIKY, IEpII 3a BCE, MOTPIOHO BCTAHOBHUTH, 4HM Oaxana abdo
CBIZIOMO IpHITyCKana oco0a, 110 BHACTIAOK 11 Jiii HacTaHe CMEPTh,

'Tnankosa €.0. KpumiHagbHO-TIPaBOBMH 3aXUCT MPAI[iBHUKIB
MIPaBOOXOPOHHUX OpraHiB: HayKOBO-METOAWYHI peKoMeHpalii. Xapkis
XHVBC, 2016. C. 34-35.

~121 ~



KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

OyIyTh 3amojisHI TSKKI YM CEPEAHBOI TSDKKOCTI  TiJICCHI
YIIKOJDKEHHS sIK ocobaM, 3a3HaueHuM y cT. 399 KK, tak i iHmuM
ocobam, a6o x iM Oyze 3anoisHa Marepiansaa mkoaa'. Omke, AKIIO
BUHHa ocoba Oaxana i CBIIOMO MpHITycKajla HACTaHHS BKa3aHHX
HACJIJIKIB, 11 Ji1 CJTi7i BBAXKATH YMUCHUMH — TAKHMH, 1110 BUXHSITHCS 3
MPSIMUM 200 HEMPSIMUM YMHUCIIOM.

Takum 4MHOM, BUHHA 0c00a, SIKa YMHUCHO BIPOBAJKYE B IO
Taki CHJIM, 110 CTAHOBIISATh HEOE3IEKY JKUTTIO Ta 370POB’I0 TPETIX
0ci0, Hece BIAMOBIAANBHICTE 32 HACTAHHS HE TUILKM HACTIAKIB, SKI
BOHa rmepenbavyama abo CBIIOMO TpUIyCKama iX HacTaHHS
(3HuIIEHHs a00 TOUIKOJKCHHS MaliHa 3aXMCHUKA YH MPEICTaBHUKA
ocoOu), ane W IHIIUX HACHIAKIB, SKi HACcTalM, SKIIO BOHHU
OXOIUTIOBATINCS] YMHUCIOM BHHHOTO YHM TOBWHHI OyJTH 1 MOTIH HHUM
oxorumoBarucs®. CaMe TOMy 3aKOHOJABElb 3aruOenb JIIOAEH Ta
HAHECEHHsI TM TSHKKHMX TINECHUX VINKOJKCHb BHIUIMB OKPEMO SIK
caMOCTiiHI 0c00IMBO KBaJTi(hiKyIOUi O3HAKM YMUCHOTO 3HUIICHHS 91
MOIIKO/PKEHHST MaiiHa 3aXMCHHKA YU TpeACTaBHHKA ocoOm. Take
SBHIEC CIIJI BH3HABATH MNPABWIBHUM, aJ/PKe HACTAaHHS CMEpTi
BHACIIJIOK YMHCHOTO 3HHUINEHHS a00 TOIIKOMKCHHS MaiHa
3aXMCHUKA YH MPEJICTaBHUKA OCOOW BUXOIUTHh 3a MEXI MOHATTS
«TSDKKI HACHIIKW» 1 TOTpedye caMOCTIHHOT OIiHKH.

Omke, y THX BHWIIQJKaxX, KOJIM YyMHCHE 3HHIICHHS abo
MOIIKO/DKEHHST MaiHa 3aXWCHMKA YW MpPEACTAaBHHKA 0OCOOH
CIPUYMHUIO 3aru0enb Jrojed, 3aBAaHHS 1M TSDKKUX TiJIECHUX
VIIKO/DKCHb YW HACTAHHS 1HIIMX TSKKUX HACHIJIKIB, XapakTep
MCUXIYHOTO BiHOIICHHS BHHHOTO JO CIOPUYHHEHHS MaiHOBOT
IIKOJIM 3aXMCHHUKY YH TPEICTAaBHUKY 0coOM abo MaifHy TpeTiX ocid
Ta Ha3BaHUX JOJATKOBHX HACIIJKIB HE CHiBIazae, 060 TyT Ma€e Micie
YMUCEN MO BiJIHOIICHHIO 70 3HHIICHHS YU MONIKOKCHHS MaiHa Ta
HEOOEPEIKHICTh IO BIJHOMICHHIO JI0 HACTAHHS IHIIMX 3a3HAYCHUX
HacniakiB. Timbku B pa3i HAsSBHOCTI ABOX Pi3HUX (OPM BHHHU IO
BIIHONIEHHIO JO0 BKAa3aHUX BHINE HACHIAKIB 3HUILEHHS abo
MOINKO/PKEHHS ~MalHa 3aXUCHMKA 4YM [PEICTaBHHKA O0COOH

! Tlocranosu [Tnenymy Bepxosroro Cyny YKpaiHu B KpHMiHAIbEHUX
crpaBax / BepxoBuuit Cyx Ykpainu; 3a 3ar. pen. B.T. Manspenka. Kuis :
IOpinkom InTep, 2005. C. 105-107.

2 Cmix B.B. KpumiHanbHa BiANOBiganbHICTE 32 HOPYILEHHS IpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaHX. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 160.
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KBaJiiKyeTbCA SK OAHE KpHUMiHAIbHE MPAaBOMOPYIICHHS, BUWHEHE
npu KBaTiiKylOUHX O3HaKaX. SIKIIO BiAHOIICHHS BUHHOI OCOOH 10
HaBEeIECHNX BHIIE HACHTIJKIB BUPAKAETHCS B MPSIMOMY YMHCIH, TOOTO
BUHHHI, BUMHSIOUH Mignan OyJWHKY 3aXHCHHKa UM TpeACTaBHHKA
ocoOu, MaB Ha MeTi NO30aBUTH JKUTTA ab0 CHOPUYMHUTH TSDKKI
HACJIAKN 3aXMCHUKY YM TPEACTaBHUKY ocoOu abo He CTaBHB Iepen
co0OI0 Takoi METH, aje CBiJOMO JIONyCKAaB MOKJIMBICTh HACTaHHS
TaKUX HACIiIKiB, BYNHEHE MOBUHHO KBaTi(PiKyBaTHCS 32 CYKYIHICTIO
KpUMIHAIBHUX MPaBOMOPYIIEHb K YMHCHE 3HHULICHHS abo
MOIIKO/HKEHHS MaliHa 3aXMCHHKA YW TPEICTaBHUKA 0COOU HUISIXOM
migmany (4.2 cr. 399 KK) Ta mocsranHs Ha KUTTS 3aXUCHHKA YH
mpeAcTaBHUKa 0coOM y 3B’S3Ky 3 HISUIBHICTIO, IIOB’SI3aHOI0 3
HagaaHsM TipaBoBoi gomomoru (cT. 400 KK), abo 3a BigmoBigHUMH
gactuHaMu cT. 398 KK (ymmucHe crnpuuvnHEHHS 3aXWUCHHUKY YH
MPeICTaBHUKY 0COOM a00 iX ONM3BKUM pOANYaM CePEeTHBOT TSHKKOCTI
ab0 TSHKKOTO TiIECHOTO YIIKOKEHH)' .

st KpUuMiHANBHUX TPaBOTIOPYIIEHb, 10 MAIOTh MaTepialbHUA
CKJIaJ, CTaBJIEHHS BHMHHOI 0ocoOM 10 Iii abo Oe3misyIbHOCTI CIIif
BBaXaTH YMHCHHUM, a 00 HACTaHHS HACNIJKIB MPOTHUIIPABHUX il
BUHHOI O0COOM THTaHHA MOXe HaOyBaTH Pi3HHUX MUISXiB BUPIIICHHS,
BUXOJISIYM 3 MEBHOI cutyarlii. ToMy TpaBHIBHUM € BHCHOBOK, LIO Y
cT. 399 KK craBiaeHHs 10 HACHiAKIB (IIKOJAa B OCOOJMBO BEJIMKHX
pOo3Mipax, 3aru0els JIIOAeH, TSHKKI TIIeCH] YIIKOIKEHHS) Ui BUHHOL
0CcO0M XapaKTepH3yeThcs ad0 JIHIIe HEOOEPEeKHOI (OPMOIO BHHH,
a0 SK yMHCHOIO, TaK i HEOOEPEKHOIO.

@dakynbTaTHBHUMH O3HaKaMH Cy0’€KTHBHOI CTOPOHH JaHOTO
MPaBONOPYIIEHHS € MOTUB 1 MeTta. [Icuxiune craBieHHs ocoOu 110
BUYMHIOBAHOTO TPABOMOPYLICHHSI Ta HOTO HACHIJKIB BHU3HAYAETHCS
Yyepe3 OCIIKEHHS! MOTHBIB Ta METH HOCSTaHHSL.

MotuB € O0O0OB’SI3KOBOIO O3HAKOI CYO’€KTUBHOI CTOPOHH
nisiHHs, nependaueHoro cr. 399 KK. MotuB yMucHOro 3HuIleHHs abo
MOUIKO/KEHHS] MaliHa 3aXMCHUKAa YW  INPEJCTaBHUKA  0COOH
OIOCEPEIKOBAHO 3aKPIIUICHUH 3aKOHOJABILEM KOHCTPYKIIIEID Yy
3B’SI3KY 3 AISUTBHICTIO, TIOB’3aHOI0 3 HAJIAaHHSAM MPABOBOI JOTIOMOTHY.
ToMy BIACYTHICTb TaKOro MOTHBY BHKIIOYaE€  MOXIIUBICTh
MNPUTATHEHHS OCOOHM 10 KPUMIHAIBHOI BiANOBiAanmbHOCTI 3a cT. 399

! Cmix B.B. KpuminansHa BiINOBiZadbHICTL 3a MOPYLIEHHS NpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaHX. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 162.
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KK. Otxe, MoTuB nisHHS 6€3mocepeHh0 00yMOBIIEHHIH TTPaBOMipHOL
JISUTBHICTIO 3aXMCHUKA YU MPEICTaBHHKA OCOOM — HUM BHCTYMAIOThH
MOMCTa 32 11 MPOBaKEHHS a00 XK 3aJITKyBaHHS TaKUX OCi0.

BkasiBka B jucrosumii cr. 399 KK Ha 000B’S3KOBICTB
MPOTHUIPABHUX il 1O BiHOIIECHHIO 0 3aXMCHHUKA YH MPEJICTaBHUKA
0COOH CBIAYNTH TPO 3B’ 30K MOCATAHHS 3 MisTBHICTIO 3aXUCHUKA H
NpeAcTaBHUKAa OCOOM, a OTXKE — Ha MOTHB, METy Ta BHHY
MPaBONOPYIICHHS.

OTke, BKa3aHe MPaBONOPYIICHHs] BUMHSAETHCS CaMme Y 3B’ SI3KY
3 IISITBHICTIO, TIOB’SI3aHOI0 3 HAJTAHHSIM IPaBOBOI JTOMIOMOTH, sSKa 3
MEBHUX NMPUYUH HE BIANITOBYE BHHHOTO, BiH HEIO HEBIOBOJICHUH, 1
caMe IIe € CIIOHyKaHHSM, MOTHBOM BYMHEHHS KPHUMiHAJIBLHOTO
MpaBoNopyueHHs. Taki [yMK{ BUKIIMKAIOTh Y BUHHOTO Oa’KaHHS He
JOITYCTHTHU JiSIBHOCTI 3aXMCHUKA YW MPEICTaBHUKA 0COOU, 3MIHUTH
1l XapakTep, NPUNMHUTH II YA BYMHHATH IIPABOIIOPYLICHHS 4YeEpe3
JisUIBHICTB, SKa Bxke BimOynacs'. CIOyIIHOK € JyMKa, IO MOMEHT
MOCATaHHS He O0OOB’A3KOBO IIOBUHEH 30iraTucsi 3 MOMEHTOM
BUKOHAHHs MTPOQECIHHNX 060B A3KiB MOTEPITiIMM?.,

3Ha4YeHHS! TOHSTTA «y 3B’S3KYy 3 JiSUTBHICTIO, MOB’S3aHOI0 3
HA/JIaHHSIM TIPAaBOBOI JIONIOMOTH» BHSBISIETBCS Yepe3 MeTy i
BUHHOTO 1 Ma€ TPU BUSIBH:

1) He JOIYCTUTH BUKOHAHHSI npodeciiHux 000B’A3KiB, TOMY
NPOTHNPABHE MiSHHS MOXE BYMHSATHCSH 1O TOYATKY BHKOHAHHS
MOTEPIIIIMM CBOIX NMpodeciiiHnX 000B’A3KiB;

2) 3yNUHWUTH, NEpepBaTH BHKOHAHHA MOTEPIUIMM CBOIX
npodeciiHuX 00OB’S3KiB, MEPELIKOJUTH iX BUKOHaHHIO. OTXxe, y
JaHOMY BHIAJKy, NpPABONOPYIICHHS BUMHAETBHCS Yy IpOIECi
BUKOHAHHS IMOTEPITLIAM CBOIX npoq)ecii/'lHI/IX 000B’I3KiB;

3) mnomcTuTHCS HOTepHIJ'IOMy 3a BHKOHAaHHA HHM CBOiX
npodeciifHux 000B’A3KiB. VY Wil cHTyauli TIAHHA MOXYTb yUHHATH
SK Yy TIPOIIEC, TaK i MicJisl 3aKiHYEHHS BUKOHAHHS MMOTEPIIIMM CBOIX
npogecitHux 000B’SI3KiB.

! HaykoBO-NpakTHUHMH KOMeHTap 0 KpUMiHaIbHOrO KOJEKCY

VYxpainu / [1.C. Azapos, B.K. I'pumyk, A.B. CaBuenko [r1a iH.]; 3a 3ar. pex.
O.M. JIxyxi, A.B. CaBuenka, B.B. UepHes. 2-re Buz., mepepod. i A0MOB.
Kwuis : Opinkom InTep, 2018. C. 805.

2 HayKoBO-TIpakTHYHUN  KOMeHTap KpHMiHamBHOTO  KOJEKCY
Vkpainu / 3a pen. M.1. Menbnuka, M.1. XaBpoHioka. 7-Me BHIL., TepepooOI.
ta gonoB. Kuis : FOpunnuna nymka, 2010. C. 808.
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Tomy cmig 3ayBaKuTH, IO TOHSATTS MOTHBY W METH
MPaBONOPYIIEHHS BiJOOpakaloTh Pi3HI ABUINA pPeaNbHOI JificHOCTI, a
3aBISIKM HEPO3PUBHOCTI SBUII, SKi BOHU IMO3HAYAIOTh, X YMOBHO
MOXHA BB&XKaTW CHUIbHUMH o3Hakamu'. Came  3iliCHEHHS
3aXMCHUKOM YW MpPEICTaBHUKOM ocoOHM TpodeciiiHuXx 000B’s3KiB
MOBUHHO CIIOHYKATH BUHHOTO [0 BUMHEHHS JisSHHA, MepeadadeHoro
cT. 399 KK. MotuB € 000B’SI3KOBOIO CKJIa0BOIO CyO’€KTHBHOI
CTOPOHH YMHCHOTO 3HHMIICHHS a00 MOIMIKOKEHHS MaiiHa 3aXUCHHKA
YH NIpeACTaBHUKA 0COOH.

Jlume dYepe3 HagaHHS NPABOBOI IOMOMOTH 3aXHCHHKOM YU
MPEICTABHUKOM Y CBIJJOMOCTI BUHHOI 0COOM BUHHKA€E HEBIIOBOJICHHS
TaKOI0 JSUTBHICTIO, IO 1 € CHOHYKaJbHHM pPYIIEM 10 peaiizamii
CYCIIITbHO HEOEe3NEeYHOTro [isSHHSA JUIsi JOCATHEHHS Oa)XaHoro
pe3ymbTary.

Ockinpky OLIiHKAa Ta BU3HAYEHHS COLIaJbHO-TIICHXOJOTIYHOTO
3MICTy TOMCTH 3alle)KHUTh BiJi KOHKPETHHX OOCTaBMH Ta Bij il
iHmmMX ocib, sKi crnoHykamu (OPMYBAHHIO JaHOTO MOTHUBY, CIIJ
3pOOMTH BHUCHOBOK, L0 IOMCTOI 3HHUIIEHHS YW MOLIKOKEHHS
MaiiHa sSIK MOTHBOM, Tepeabaudenoro cr. 399 KK, e cycminbHO-
HEeraTHBHI (HU3bKi) CIIOHYKAHHS, B OCHOBY SIKHX ITOKJIa/IeHA TIOMCTa
3a MPaBOMIpHY AisUTEHICTh 3aXUCHUKA YH TIPEJCTABHUKA OCOOM.

MotuB Mae BUpilianbHe 3HAYEHHS NpU KBamidikamii mii 3a
o3Hakamu cT. 399 KK: sxmio mocsiraHHsS BYMHEHE HE y 3B S3KY i3
MIPaBOMIPHOIO [TiSUTHHICTIO 3aXHCHHKA YW TPEJCTaBHHKA OCOOH, a
JUIIe 4Yepe3 Moro craryc, KBamidikamis i 3a JaHOK HOPMOIO
MOBHHHA BUKJIIOYATHCH.

BBaxxaemo, 10 y BHNAAKax 3HUILEHHS a00 IOLIKOKEHHS
MaiiHa 3axXMCHUKA YM TPEICTaBHUKA 0COOM 3 MOTHBIB IIOMCTH HE
HOMy HepCOHANIBHO, a JIMLIE SIK MPAarHEeHHs 3aIKOAUTH B HOro ocobi
IOpUAMYHIA 0C00i, BUMHEHE CTOCOBHO MaiiHa TMOCATaHHS CJIij
kBamidikyBatu sk xyniraictBo (cr. 296 KK), a y Bumamky
3aMoJiTHHST KPUMIHAJBHUX TIPABOMOPYIIEHh MIKOJAW Y BEIHUKUX
po3Mipax — 3a CyKymHicTIO: CT.cT. 296, 194 KK. fkIio x yMHCHO
3HUIICHE YW TONIKO/DKEHE MaWHO HAJICKHUTh 3aXUCHHUKY 4YH
MPEJCTaBHUKY OCOOW, aie MpHU [bOMY TOCSTaHHS He IOB’s3aHe 3

! Bpuu JLII. Teopist po3MexyBaHHS CKIALiB 3JIOYMHIB: MOHOTpadis.
JIbBiB : JIbBIBCHKHMIT JepXKaBHUHM YHIBepCHTET BHYTpimmHIX crpas, 2013.
C. 524-525.
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HOro JisNbHICTIO, BYMHEHE CHiJ KBamiikyBaTh JuIIe SIK
MpaBoNnopymeHHs npotu BracHocTi (ct. 194 KK).

Buunstoun nisiaas, nependauyeHe cr. 399 KK, BuHHa oco0a,
KEepPYIOUHCh HEBJOBOJCHHSIM IOJO [iSUIbHOCTI 3aXMCHHMKA 4YH
nmpeAcTaBHUKa OcoOM 3 HaJaHHS IPaBOBOi JOTMOMOTH, CBOIMH
MOPOTUIIPABHUMH JiSIMH HAMaraeThCsl MEPEIIKOAUTH BHUKOHAHHIO
npodeciiHuX  OOOB’S3KIB  MOTEPHIIOr0, TOOTO  HE3aKOHHHM
croco0OM BIUIMHYTH Ha MPaBOMIpHY JisUTBHICTH MOTEPITiIoi 0coOu.
Taki nii xapakTepu3ylOTh METy KPUMIHAJIBHOTO MPaBOMOPYIICHHS.
Tomy y BuNaaKy HasBHOCTI y BUHHOTO Oa)kaHOi METH, MH MO>KEMO
KOHCTaTyBaTH (DaKT BUMHEHHS Jii 3aJU11 JOCSTHEHHs MOCTaBIEHOT
nepen cobO METH, ajKe came OakaHHS BUYMHHUTH KpUMiHalbHE
[PaBOMOPYIIEHHS CBiAYMTh Npo mnpsiMuid ymucen. OTxe, SKILO
3akoHomaBenb B HOpMi KK mpsiMo Bkasye Ha criemianbHi MOTHB Ta
METYy AiSIHHS, TO TaKi HOCSTAaHHS BYMHSAIOTHCS BUKJIIOYHO 3 MPSIMUM
ymuciom. Ilpu mpomy BuHHa ocoba YCBIIOMITIOE TPOTHIIPABHICTH
CBOIX YMHCHUX JIil 1 0a)kae misTH came Tak.

MeTor0 yMHCHOTO 3HUINEHHS a00 TMOIKOMKEHHS MaifHa
3aXMCHUKA YU NPEICTaBHUKA OCOOH, 3 OJHOro OOKY, € HparHeHH;
Ccy0’€KTa BUMHUTH BKa3aHi [ii MO0 TOTEPIJIOr0 y 3B 3Ky 3
TiSUTBHICTIO, TIOB’SI3aHOI0 3 HAJaHHSIM TIPaBOBOi JOTIOMOTH, a 3
IHIIOr0 — TMEPeHIKOAWTH 3aXUCHUKY UM TMPEICTaBHUKY 0coOu
BUKOHATH TmpodeciiiHi 000B’s3KM sIK Oe3mocepeHb0 B MOMEHT
MOCSITaHHS, TaK 1 B MaifOyTHHOMY, TIOMCTUTHCS 32 HOTO HisUTbHICTb.
MeToo € BIZHOCHO 3HAYHMH TEpeNiKk NPUYMH, MOTHUBIB, ILIO
CHOHYKAIOTh JO BUHUKHEHHS KOHKPETHOT'O NMPOTUIIPABHOTO YMUCIY,
TOMY HOTrO HE MOKHAa BMICTUTH B IOPHIWYHIA KOHCTPYKLIl CKIamy
TIPABONOPYIICHH, nepen6aquor0 ct. 399 KK.  Tomy crin
T ATpHUMATH JIYMKY  TIpO HE/IOPEUHICTh ICHYBAHHS B JHCIIO3HIIT
CTaTTi mpsAMOi BKa3iBKM Ha MeETy, OCKUIBKA Il eJIeMEeHT
Cy0’EKTHBHOI CTOPOHH € TIOPIiBHAHO HIMPOKOIO KaTeropiero’.

Buxopucranas y Hopmax KK Takoi o3Hakm cy0’€KTHBHOL
CTOPOHH, SIK MeTa B SKOCTI OOOB’S3KOBOI O03HAKH CKJIaIy
KPUMIHAIBHOTO  TIPABOMOPYUICHHS, 4YacTO €  HEJOCTaTHhO
OOIPYHTOBaHHUM 1 CTBOPIOE CYTTEBI CKJIAQIHOIII JJIsi 3aCTOCYBaHHS

! Benenok  B.II. KpuminaneHO-npaBoBa Ta  KPUMiHOJIOTiYHA
XapaKTepUCTHUKa  MOTpo3u  ab0  HACWIbCTBA  IMOAO  TpaIlliBHUKA
IIPAaBOOXOPOHHOIO OpraHy : Juc. ... KaHi. topun. Hayk : 12.00.08. Kuis,
2021. C. 80.
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Hopm KK. BcranoBnenus mertu i CHpSIMOBaHOCTi JisSTHHA BHMarae
Ha/I3BHYAIHOTO npO(pecmHanBMy BiJl OpraHiB Ji3HaHHS Ta CIiICTBA,
HpOKypOplB i cynt OCKUTBKM 3a JIOTIOMOTOI0 MOKa3aHb CBiJKiB,
BHUCHOBKIB EKCIEPTiB, PEYOBHX JI0Ka3iB BCTAHOBIIOIOTHCS JIMIIE
neBHi 00’€KTHBHI (DaKTH4HI JaHi, [MOKa3aHHS MOTEPHUIUX € HE Yy
KOXKHI CcrpaBi, a IOKa3aHHS TilO3PIOBaHUX, OOBHHYBAauCHHX,
MiACYIHUX YacTo € CylepewInBHMMH 1 HempaBauBumu. He crix
MOCUJIATUCS HA METY y TUX CKJIaJaX KpUMiHABHUX MPaBOMOPYLICHB,
Je IBHOT MOoTpeOH y IbOMY HeMae. BumpasiaHoo € BKa3iBKa Ha METy
y THX CKIIaJaxX, /¢ BOHA Tpa€ POJIb O3HAKH, 32 SIKOI MOCSITAaHHS
BiIMEKOBYETBCS BiJl IHIIOTO, MEHII TSKKOTO' .

Meta — 1€ YCBIIOMJICHWH, YiTKO BHU3HAYCHHH pPE3yJIbTaT
BOJILOBOI ~ TOBEMIHKM  OCOOHM, [0  BYHMHSAE  KPHUMiHAJIbHE
npaBomnopytreHHs. Y cr. 399 KK meroro ciix BBaXXaTtu yCBigoMIIeHe
mparHeHHs Ccy0’eKTa MOOWTHCS KIHIIEBOTO pPE3yNbTaTy MUISIXOM
MOLIKO/HKEHHS a00 3HUILEHHS MaliHa.

Orxe, nmisHHA, nepenbadene cr. 399 KK, moxe Oyrtu
BYMHEHUM JIMIIE€ 13 MpSIMUM YMHCIOM, NPH IBOMY IICHXi4HE
CTABJICHHS BUHHOIO XapaKTEPU3YEThCA: YCBILOMIICHHSIM CYCIIIBHO
HeOe3MeYHoro xapakTepy MisiHHS; [epeadauyeHHsAM HaCTaHHS
CyCHuIbHO HeOe3MeUHNX HACTIIKIB; OaKaHHAM 1X HaCTaHHS.

DakyIbTaTHBHUMH O3HAaKaMU CyO’€KTUBHOI CTOPOHM € MOTHB i
MeTa, SIKi MalOTh BR)K/IMBE 3HAUCHHS JUIsS BCTAHOBJICHHS CTYTICHSI BUHU,
XapakTepPUCTUKA ~ 0co0M, 110 BUMHWIA  JlaHe  KpUMiHAJIbHE
MIPaBOTIOPYIIEHHS, a TAaKOXX BIUIMBAIOTh Ha  IHIWBIIyaTizalliro
MokapaHHs. MOTHUB y NisSHHSX, nepez[6aquHx 4. 1,2, 3 c1. 399KK, €
OIJHAKOBMM 1 TIONSira€ B TIParHeHHI BUHHOI 00061/1 MOMCTHTHCS
3aXHMCHUKY YM TNPEACTaBHUKY OCOOM a00 iX OJM3BKHM poIuyaM y
3B’SI3KY 13 3MIMCHEHHSIM [ISUTBHOCTI, TTOB’S3aHOI 3 HAJaHHSIM TPABOBOL
JOMIOMOTH  sIK  ©e3mocepelHb0 B MOMEHT TIIOCSTAHHS, TaKk 1 B
MalOyTHHOMY, a00 3K 13 MOTHMBY MOMCTH 32 TaKy JiSUTBHICTH Y
MuHYyTOMy. Merta nisiHHS, niepenbadenoro cr. 399 KK, e cBimome
BUMHEHHS TICHXIYHOr0 a00 (hi3MYHOr0 HACHIILCTBA IIOJ0 3aXHUCHHMKA Yd
TIpeacTaBHUKa 0cobu abo 11X ONMM3BKHX pOAMYIB Yy 3B’S3KY 13
3IIMCHEHHSIM JIsUIBHOCTI, ITOB’SI3aHOT 3 HA/IAHHSM IPAaBOBOT JJOIIOMOTH.

! Xasportok M.I. [lemo mpo MeTy, MOTHB i CHpSIMOBAHICTh

cycriibHO HeOe3meuHoro aisHus. JKumms i npaso. 2004. Ne 4. C. 62.
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PO3/1LI 3
KBAJIPIKYIOUL, OCOBJMBO KBAJI®IKYIOUT O3HAKH
TA IOKAPAHHS 3A YMUCHE 3HULIEHHS
ABO MOLIKOTKEHHSI MATHA 3AXHCHHUKA
YH NPEJACTABHUKA OCOBH

3.1. Keagidikyrwui Ta ocodauBo kpajidikywui o3HakH
YMHCHOI'O 3HMIIEHHsI 200 NMOIIKOJKeHHs] MaliHa 3aXMCHUKA YU
NpeACcTABHUKA 0CO0H

3a  CTyHmeHEM  CyCHUIbHOI  HEOE3MEYHOCTI  JIOKTPUHOIO
KPUMIHAJIbHOTO TIpaBa CKJIaAd KPUMIHAJIBHUX IPAaBONOPYLICHb
I(EePEHIIIOIOTECS HAa TPH BUAW: OCHOBHI (IPOCTi), TpUBiNeiioBaHi (3
MOM SIKIIYIOUMMH  00CTaBUHAaMK) 1 KBaslipikoBaHi (3 OOTSHKYHOUMMH
00CTaBHHAMH (xBamiikyrounmm 03HaKaMH)). PizHOBHIIOM
KBaNi(DIKOBaHUX CKJIafiB KPUMIHATEHUX IPAaBOMOPYIICHh € OCOOIMBO
kBarmi(ikoBani cknagu (3 0COOIMBO OOTSHKYHOUMMH OOCTaBUHAMH)'.
Kpamidikyroui Ta 0co0mmBO KBami(ikyrodi O3HAKH MAalOTh BaXKITHBE
3HAYCHHS JUTS TIPaBIITHHOL kBaiikarrii KPAMiHAJIBHUX
MPaBONOPYIICHb, TOMY HMOTPEOYIOTh NEeTaTbHHUX JOCHIDKeHb I X
MOJIAJIBIIOTO TIPABHIIEHOTO PO3YyMIHHSL.

[MutanHs KBamiikyrouMmx O3HAK CKJIaMy KPHMIHAIBHOTO
NPAaBONOPYIICHHS HAJISKHUTh [0 4YHCIa Majo BHUCBITICHHX Y
HaBualbHilii 1 HaykoBili nireparypi’. TeHJEHIs 10 IIMPOKOrO
3aCTOCYBaHHS KBaTi(iKyOUHX Y1 OCOOIMBO KBaTi(hiKyrOUHX CKIIA[(iB
OOTPYHTOBYETHCSI BU3HAHHAM 11 SK HAWNEPCIEKTHBHIIIOIO MUIXY
mudepeHIianii  KpUMIHATBHOI — BiAMOBIZANFHOCTI Ta  BIUIMBY
3aKOHOJIaBCTBA Ha SIKICTh MPABO3aCTOCOBYOi JisuTbHOCTI. OnHaK
HEZ0CTaTHsI PO3POOJICHICTh CAMOTO MOHATTA KBaNi(iKyOUNX O3HAK
MOPOJKY€E 3HAYHY KUIBKICTh CyJIOBHX IIOMWIOK y CIHpaBax Ipo
KpUMiHaIbHI IPAaBOMOPYIIECHHA 3 KBalTi(iKylOUMMH O3HAaKaMu, a
TAaKO)X OTOTOKHEHHsT 1X 3 OOCTaBMHAMH, IWIO OOTSKYIOTh YU

! €menpsanos B.I1. Kpuminansue npago Vkpainu. 3araisHa 9acTHHA.
OCHOBHI NUTaHHS BYEHHS IIPO 3JI0YMH : HAYKOBO-NPAKTHYHUH IMOCIOHUK.
Xapkis : IIpaBo, 2018. C. 65.

2 Kicimok E.M. IOpuan4na npuposa kBaniikyrounx 03HaK CKIay
3nounny. FOpuouuna Yrpaina. 2008. Ne. 12. C. 112.
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HOM’SIKIIYIOTh TIOKapaHHs'. YV KpuUMiHAIBHO-TIPABOBill JiTeparypi
3a3HAa4Ya€ThCs, IO MPaBOBAa NPUPOAA O3HAK, IO KBaIi(iKyIOTH
KpUMiHaIbHE PaBONOPYLICHHs, O ABiiHA:

1) BoHM BXOZAT y CYKYIHICTh O3HAK CKJIajy KPHMiHATBEHOTO
NPaBOMOPYIICHHS 1 MOBMHHI HAALIATHCA HAOOPOM THX PHC, SKi
BJIACTUBI O3HaKaM CKJaay, 3aBASKH 4OMY HaOyBalOTh 3IaTHOCTI
BIUIMBAaTH Ha KBali(ikalilo BYMHEHOTO, BUKJIMKATH TIOSBY HOBOI
CaHKIIii, MO BimoOpaxkae cnenudiky AUCIO3UIli. Y 3B’S3KYy 3 THM,
OO0 Taki O3HAaKW HaJexaTb [0 O3HaK CKJIaAy KOHKPETHOTO
KPUMIHAIBHOTO TIPaBOIMOPYIICHHS, 11X BCTAHOBJCHHS CKJIaJae
BUKJIIOUHY IIPEPOraTUBY 3aKOHOAABISL. TOMY BHIIM Ta MEXI KOXKHOI 3
O3HAaKH, 0 KBali(iKylOTh KpUMiHAILHE TPABOMIOPYIICHHS, IIOBUHHI
BH3HAYATHCS YITKO i OJJHO3HAYHO Y KPUMiHAIBHO-TIPABOBIA HOPMI,
sika BimoOpaxkena y cratti KK;

2) aHaANi30BaHI O3HAaKW HE BXOIATh y Ty CYKYIHICTH O3HAK
CYCIIITbHO HEOEe3NEeYHOTro [isHHS, $Ka BHU3HA4Ya€ HOro sK
KpUMIHAIBHO-TIDOTUTIPaBHE  Ta  KapaHe. HaromicTh, BOHH
BUKOPUCTOBYIOTBCSI 3aKOHOAABLEM JJsi KOHCTPYIOBaHHS OibII
He0e3MeYHOT0 Pi3HOBH/Y MisiHb, BCTAHOBJICHHS B 3aKOHI HOBUX MEX
KapaHOCTi, TIOCWJICHOT CaHKIlii MOPIBHAHO 3 Ti€l0, IO TMOETHAHA 3
OCHOBHMM CKJIQJIOM KPUMIHAIIBHOTO PABOMIOPYIIEHHS .

TakuM yuHOM, B ONHIN CBOIM YacTHHI KBai(iKylodi 03HAKU
CTIOpPiTHEHI O3HAaKaM CKJaly KPUMIHAIBHOTO MPAaBONOPYIIEHHS, a Y
IpyTiii — o0cTaBUHAM, SIKi TIOM SKITYIOTh 1 O0TSDKYIOTh TTOKapaHHS. |
BCE ) OCHOBHHUM 1 BU3HAYaJbHUM € 3B 30K KBaJi(hiKyIOUMX O3HAK 3
KaTeropi€ro CKJIaay KPUMiHAJbHOIO MPaBOIOPYLIEHHS, aKe y BCiX
BHIIaJKaX KBali(ikyrodi O3HAKU BUCTYNAlOTh O3HAKAMH CKJIajy
KPUMIHAIILHOTO MPAaBOMOPYIICHHS 1 UM SKICHO BiIPI3HSIOTHCS Bi
oOcTaBuH, sKi 3a3HavyeHi B craTTiax 66-67 KK, ta, 30mmkyrounch 3
06CTaBI/IHaMI/I, AKi TOM SKIIYIOTh a00 OOTSDKYIOTH TOKapaHHs,

! Mangpo O.B. KpumiHanbHa BiANOBiNANbHICTh 3a 3JI0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CYAMi, HApOAHOTO 3acijaress Yu
MPUCSHKHOTO : JIUC. ... KaHA. opua. Hayk : 12.00.08. Kuis, 2014. C. 162.

2 Pismuk O.P. Osmaky, sxi KBamihiKyrOTh CKJIQIM 3JI0YMHIB, IO
TIOB’513aH1 3 HE3aKOHHHUM I1030aBJICHHSIM BOJIi: TIOHSTTS Ta CHCTeMa. AKMYyanbHi
npobremu 600CKOHANEHHS YUHHO20 3aKOHoOoascmea Ykpainu. 30ipHHUK
HaykoBuX crarted. [BaHo-®pankiBcbk : JIBH3  «Ilpuxapmnarcekuit
HanioHaJbHUH yHiBepcuTeT iMeHi Bacwia Credanmkay. 2022. Ne 60. C. 43-44.
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kBamidikytoui o3HakM € 3acoboMm audepeHmiauii, a He
iHMBiQyasizanii moxapaHHs'.

OsHakamu, sKi KBaTi(hiKyIOTh KpUMiHAIbHE PaBOMOPYLICHHS,
€ npsmo Bkazani y KK Ti o3Hakm ckiamy, fKi € y3aralbHEHHM
MO3HAYCHHSM OOCTaBMH HOT0 BUWHEHHS, IO 3MIHIOIOTH CTYIIHb
cycninibHOI HeOe3NmeKH MOpiBHSAHO 3 BiOOpPaXEHHM B OCHOBHOMY
CKJIaJli, BIUIMBalOTh Ha KBali(iKailio, 3MIHIOIOTh IHTCHCHBHICTh
KapaHoCTi Yepe3 CTBOPEHHsI HOBOI CAaHKIII, € JOAaTKOBHMH A0 O3HAK
OCHOBHOT'O CKJIaJy KpPUMIHAIBHOTO TPABOMOPYIICHHS Ta MAaroTh
iMIIepaTUBHUI XapakTep’.

Bigpasy motpiOHO 3a3HauMTH, MO KBamiQiKyroui O3HAKH
HECYTh OCHOBHE HaBaHTaXEHHs 10110 BimoOpaxkenus B KK crynens
CYCIIITbHOI HeOe3MeKH MEBHOT0 KPHUMIHAIBHOTO IPAaBOMOPYIIEHHS,
OCKUTBKM CBi4aTh TPO CYTTEBY 3MiHYy piBHI HeOe3mekn y
TIOPIBHSAHHI Ti€l0, SKa BioOpakeHa 3a JOMOMOTOI0 03HAK OCHOBHOTO
ckmamy. Lleli  BHCHOBOK  OOTPYHTOBYETHCS  3aKOHOIABYUM
3aKpIMJICHASIM KBaTi(hiKylOUMX O3HAK 1 BHIUICHHSM THX O3HAaK, B
SIKUX TIOEJHYIOTHCS HAHOINMBII PO3MOBCIOKEHI Ta Hebe3meuHi
03HAKH, 10 XapaKTEPU3YIOTh J{isTHHS.

KonctpyroBanus KBaITi (hiKyrOUnX O3HaK CKIIQ/TiB
KPUMIHAIBHUAX TPaBONOPYIIEHb MMO3HAYAIOTh ITIIBUIICHHUNA CTYIIiHb
CyCHiIbHOI HeOE3MeKH MOPIBHAHO 3 OCHOBHUM CKJIQJIOM Ta IIUIIXOM
BCTAHOBJICHHS OUIBII TSHKKOTO BHUJIY Ta pO3MIpy IIOKapaHHS Yy
CaHKIii KBaMi(piKOBaHUX CKJIa/iB 00YMOBIIOE OKpPEMY KPUMIHAIBHO-
NPaBOBY OIIHKY (hakTUYHO BuMHeHOro*. HassHicTh KBamidikyrounx
Ta 0COONMBO KBaNi(PiKyrOUMX O3HAK SIK ITIJICTABH IS 3aCTOCYBAHHS
Ol CYBOPOTO MOKapaHHs, HIX Te, sfKe mepenadadeHe y CaHKIIii
YACTHHM CTATTi, WO MICTUTH OCHOBHHIA CKJIaJ| NIPABONOPYLICHHS, €
BO)XJIMBUM 3aC000M JaudepeHIianii KpuMiHaIbHOI BiANOBIIaIbHOCTI

! Mangpo O.B. KpuminanbHa BifNOBiNAMbHICTL 3a 3JI0YMHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CYAMi, HApOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JIUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 163.

2 Mapmypa O.3. O3Haky, mo KBaTi(iKyrOTh 3J04MH : MOHOTrpadis.
JIeBiB : JIsBIYBC, 2019. C. 24.

3 Kicimox E.M. IOpuandna npupona KBamiikyrounx 03HaK CKIamy
3nounny. FOpuouyna Yxpaina.2008. Ne. 12. C. 113.

4 Haymosa O.C. KpumiHalbHO-NIPaBOBa IIPOTHIS 3I0YMHAM HPOTH
Boii ocobu (3a crarrsiMu po3aity III Ocobmmsoi wactuan KK VYkpainn) :
IWcC. ... KaH7. fopun. Hayk. Kuis, 2017. C. 142.
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3a OyAb-SIKUI BUJA KPUMiHAIBHUX MPaBONOPYIIeHb. BOHN MicTAThCA
y CTpYKTypi KoHKpeTHUX HOpM OcobnuBoi yactuau KK, Bxoasats 1o
CKJIafiB  BIAMOBIAHMX MpPaBONOPYIIEHb, MependavyaloTeCs Y
CaMOCTIMHUX CTPYKTYpPHHUX uacTHHax BiamoBigHux ctaredi KK,
MAalOTh BJIACHI CaHKIIi, 10 mependavyaroTh OUTBII CyBOpe TIOKapaHHs,
1 3aCTOCOBYIOTHCSI B 000B’ I3KOBOMY MOPSIKY.

Bapro nHaramaTd, mo JOKTpUHA KPHUMIHAJIBLHOTO IpaBa ONEpye
ITiIXO/TOM, BiJIMTOBITHO J0 SIKOTO aHAJTi30BaHI 03HAKH KJIACH(IKYIOTHCS
Ha Ti, IO KBaNi(iKylOTh KpUMiHANBHE MPaBOIOPYILIEHHS Ta Ti, SIKi
«0CcO0IHBO KBaJ'Ii(biKy}OTL [IpaBoNoOpyIlIeHHs. BBaxkaemo, mo Taka
audepeniianis aHaTi30BaHUX O3HAK CHPABE/TMBA TOMI, KO O3HAKH,
SKi  «0coOnMMBO» KBami(iKylOTh KpHMiHAJbHE IPABOMOPYIICHHS,
CTOCYIOTBCSI BHKJIIOYHO KBai(hiKOBAHOTO CKJIAIy, IEPETBOPIOIOYN
1oro y oco01mBo KBasTi(hikOBaHHUIA.

Bes  cykynHicTe O3Hak, MO KBami(iKyIOTh KpUMiHaJIbHE
NPaBONOPYIICHHS, € TIEBHUM YHHOM CTPYKTYPOBaHOI  Ta
opranizopanor. Cepen Bukopuctanux y Ttecti KK o3HaK diTkO
BUPI3HSAIOTBCS O3HAKW, HE NPHUB’SA3aHI 10 KOHKPETHOTO CKJIamy
MIPaBOTIOPYIIEHHS (MTOBTOPHO, TPYIIOKD 0Ci0, cIy»)00BOI0 0c000I0 3
BHUKOPHCTAaHHIM CITY’KOOBOTO CTaHOBHIIA) 1 BUKOPHCTaHI HACKPI3HO, a
TaKOK O3HAKH, SIKi XapaKTepHi IS TIEBHOI CYKYITHOCTI CKIaiB (1010
IBOX 1 Oumpie ocif...), Ta O3HaKH, cneuI/I(pqul JUISL. KOHKPETHOTO
CKIIay KpHMlHaHBHOFO NpaBOMOPYIIEHHS 1 BHUKOPHCTaHI B
OJIMHUYHKX BHIIAJKAX'.

3arajbHUM NIPABUIIOM, SIKE JIKUTHh B OCHOBI (DYHKIIIOHYBaHHS
MEXaHi3My YTBOpEHHS KBalli()ikOBAaHOTO CKJIagy, € Te, IO
KBaTi(hiKOBaHWH CKIJIaJ] KPUMIHAJIHLHOTO MPABOIOPYIICHHS MTOBHHEH
MICTUTH YCi O3HAKH OCHOBHOTO CKJIaay”. OTKe, KOJIM YacTHHA CTATTi
9H OKpeMa CTaTTs He mependadae BCiX 03HAK OCHOBHOTO CKIIAAY, TO
Ile O3Hayae, 10 BOHA MICTUTh HE KBaJi(hiKOBaHUA BHJ[ CKIIaTy
KPUMIHAIBHOTO TIPaBOMIOPYUICHHS, a CKJIAJ 30BCIM  IHIIOTO,
CaMOCTIHHOTO IpaBonopymenHs’. B Toil ke wac, kBaiiikoBaHmii

! Mapmypa O.3. O3Haky, m0 KBatiikKyrOTh 3J04MH : MOHOTrpadis.
JIeBiB : JIsBAYBC, 2019. C. 35-36.

2 Insina O.B. KpumiHansHO-TIpaBoOBa XapaKTEPUCTHKA KBTI (PiKyroumx
O3HaK KOPHCJIMBHX 3JI0YMHIB IPOTH BIACHOCTI : JHC. ... KaHA. IOPHA. HAyK :
12.00.08. Kuis, 2007. C. 65.

3 Haspoupkuii B.O. TeopeTHuHi MOHATTS KPUMiHAILHO-NPABOBOI
kBarigikarii : MoHOTpadis. Knis : Artika, 1999. C. 259.
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CKJIaJ] YTBOPIOIOTH HOro KBami(iKylodi 03HaKH 1 BKIIOUAIOThH B cede
BCi O3HAKM OCHOBHOTO CKJIa[qy Ta BKa3iBKy Ha MeBHi 00OCTaBHHHM, SKi
3aKOHO/IaBeIlb BBAXKAE TAKMMU, 10 OOTSKYIOTh BiAMOBIAAILHICTh 32
BYMHEHHsI aHOTO KPUMIHAJBHOTO MpPAaBOMOPYILICHHS. Y 3B S3KY 3
UM, 32 BUMHEHHS KPUMIHAIBHUX TPABOMOPYLICHB 3 O0TSKYIOUUMH
00CTaBHHAMH, IO € KBaMi()iKylOUMMH O3HAKaMH Ta SIKi BILUTUBAIOTH
Ha KBamiikamilo B LIJIOMY, BCTAHOBIIOETHCS OLTBII CyBOpe
nokapanHsa. Takuil Cknajg KPUMIHAIBHOTO  TMPAaBOMOPYIICHHS
ONMCAHO B YACTHWHI JpPYyTid, TPeTi 4M ueTBEepTid Tiei x craTTi
Oco6nuBoi yactuan KK.

Haii6inpm TrmoBuMu BapiaHTaMu OOYA0BH KBalli(hiKOBAHOTO
CKJIa/ly KPUMiHAJIBLHOTO TIPABOTIOPYLIEHHS € BUMA KU, KOJIH':

1) OCHOBHHII CKJIa]] «IOTIOBHIOETHCS HOBUMH €IIEMEHTAMH i B
pe3ynbTaTi KBamiikoBaHUIA CKIIAJ BiAPI3HAETHCS BiJl OCHOBHOTO SIK
crenrivHO0 KOHCTPYKIIEK, TaK i KOHKPETHUM 3MiCTOM?;

2) OCHOBHHWH CKJaJ 3BOJUTHCS JO JOIOBHEHHS OKPEMHX
€IeMEHTIB  CIermu(pivHol KOHCTPYKIii HOBHMMH O3HaKaMH, B
pe3ynpTaTi 4oro KBamipikOBaHWA CKJIaJ BIAPI3HAETHCS — Bif
OCHOBHOTO CKJIaJly KOHKPETHHM 3MiCTOM".

Omxe, kBamiikyrodi Ta 0OcoOIMBO KBami(iKyrOdi O3HAKH €
O3HaKaMH HOT0 CKITaAy i CBiM94aTh PO 30UTBIIEHHS CTYTIEHS CYCIIBHOT
HeOe3MeYHOCTI TIOPIBHSIHO 3 THUM, SIKHH BiOOPaKAaEThCS B O3HAKAX
OCHOBHOTO CKJIaJy IpaBOINOpyIIeHHS. HaromicTh, O3HaKHM CKJaay
KPUMIHAJILHOIO IIPaBONOPYIICHHs — Ie 3akpimieni y Hopmax KK
00CTaBMHH, 110 BU3HAYAIOTH XapakKTep i CTyrIlHL CyCiibHOT HebesneKn
BYMHEHOTO 1 peaJ'IISYIOTLCH B 3aKOHO/IaBYi i1 OIiHIII BANHEHOTO.

Jist 3°siCyBaHHs IOPHIAMYHOI NPUPOJM KBaNiikylounx Ta
0CcOONMMBO  KBaNiiKylOUMX  O3HAK  CKJIATY KpHMlHaﬂLHoro
NPaBONOPYLICHHs  [OTPIGHO BCTAHOBHTH iX CTPYKTypy, sKa i
CKJanae cykymnHicTh Takux o3Hak. Y KK icHye Oarato BuiB
KBaJiiKyloOUMX O3HAaK, cepell SKUX HaiuacTilne 3ycTpiuaroThes
MMOBTOPHICTh, BUMHEHHS ISTHHS 3a IONEPEIHLOI 3MOBOIO I'PYIIOHO

! Haspoupkuii B.O. TeopeTw4Hi MOHATTS KPMMiHAILHO-NPABOBOI

kBamiikarnii : MoHorpadis. Kuis : Arika, 1999. C. 259-260.

2 KpuminansHe mpaBo (Oco0nuBa 4acTHHA): MiAPYYHHK / 3a pejl.
0.0. fynoposa, €.0. Iucemencrskoro. Kuis : BJ «laxop», 2013. C. 110.

> Kpuminansee npaBo Ykpainu. Oco6nmBa yactuna: [linpyaruk mis
BY3is / M.I. baxanos, }0.B. bayunin, B.I. bopucos, C.B. I'aBpumi. Kuis —
Xapkis: FOpinkom Iutep, 2002. C. 110.
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0ci0, OpraHi3oBaHOIO TPYIOI0, CIHPHUYUHCHHS TSHKKUX HACIiKIB,
3HAYHOI YU ICTOTHOI WIKOAM, WIKOAW Yy BEIMKOMY ab0 OCOOIUBO
BEeIMKOMY  po3mipi. CTOCOBHO  YMHCHOTO 3HHUIIEHHS abo
MOIIKO/DKEHHSI MailiHa 3aXHMCHHKAa 4Yd MpEACTaBHUKA OCOOH, HOro
KBaJIipiKyIOUMMH Ta 0COOIMBO KBaTi(hiKyrOUMMH 03HAKAMU €:

— BYHMHEHHS i OUIIXOM Mmignany, BUOyXy a0o iHIIUM
3arapHOHeOe3neuHuM crocodoom (4. 2 ct. 399 KK),

— 3amoiisHHS MIKOAM B OCOOJHMBO BEIMKHX pO3Mipax (4.2
cT. 399 KK),

— 3arubenp mopeii (4. 3 cr. 399 KK),

— 3aBJaHHS MOTEPIIOMY TSDKKUX TUIECHHX YIIKOIKEHb (4. 3
ct. 399 KK),

— HACTaHHS IHIIMX TSHKKHMX Hachiakis (4. 3 cr. 399 KK)'.

OTxe, BAMHEHHS MisTHHA [UITXOM TiAmany, BUOyxy abo iHImm
3ararbHOHEOE3MeYHNM cITocoOoM niepeadadaeTses y 4. 2 cr. 399 KK.
Jlii, BYWHEHI ONMUCAaHWM CIIOCOOOM, iBUIIYIOTH CYCHIIbHY
HeOe3MeKy 1 BINIMBAIOTh Ha KBalidikallito BANHEHOTO, PO3MIpP Ta BHUI
MOKapaHHS.

CycninpHa Hebe3neka JaHOTO CIIOCO0Y CTOCYETHCS HE JIHIIE
peanbHOi 3arpo3W CIPUYMHEHHS IIKOAM JKUTTIO YH 30pOB’I0
3aXUCHHKA YH MPEACTaBHUKA 0COOM a00 iX OMU3BKUX POAMYIB, aie i
KUTTS T 3710POB’S iHIIKX 0Ci0 Ta iX MaHOBUX iHTEpECiB .

[lignan € HaHOIMBII PO3MOBCIOHKEHUM 1 OTHUM 13 HAWOIIbII
HeOe3MeYHNX CIOocOo0iB 3HHIICHHS Y IOMKO/KCHHS MaiiHa,
HeOe3leKka  SIKOro  MOoJArae 'y  MOMJIMBOCTI  CIIPHYMHEHHS
MaTepiadbHUX 30MTKIB UM iHIIUX TSHKKUX HACIIKIB.

3rigao 3 m. 2.9. Hakasy MinictepcTBa YKpaiHM 3 NIHTaHb
HaJ3BUYAHUX CHTyalllii Ta y CIpaBaX 3aXWUCTy HACEJCHHS BiJ
HACNIJIKIB  4OopHOOMIbChKOT KaTtactpodhu «IIpo 3aTBepIKeHHS
[IpaBus mOXEXKHOT O€3MeKU I CyJeH, sKi OyayloThCs Ta
pemMoHTyI0ThCsD» Bill 23.03.2004 p. Ne 136, ropiHHSM € eK30TepMiuHa

! Kpuminaneeuit  komeke Ykpaimm Bim  05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

2 Jlriobuenko T.C. YMucHe 3HMINEHHS a00 TNONIKODKEHHS MaiHa
3aXMCHUKA YM MPEJCTaBHUKA 0COOM IIIIXOM MiAmany, BUHOyXy a0o iHIINM
3araJbHOHE0E3NEYHNM CIOCOOOM: TMTaHHA TiaymMadeHHs : Haykosa
cnaowuna npogecopa B.A. Tayis i akmyanvui npobiemu KpUMIHATLHOZO
npasa: Matepiaam BceyKp. HayK.-npakT. koH}. (Xapkis, 21 ciu. 2025 p.).
Xapkis : IIpaso. 2025. C. 375.
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peaKiisi OKUCICHHS PEYOBHHH, KA CYNPOBOIKYETHCS BHUIIJICHHSIM
auMy Ta (a00) BUHMKHEHHSAM MOMYyM’s i (a00) CBIUCHHS; MOMKEKEIO
BU3HAETHCS npotec HEKOHTPOJILOBAHOTO TOpiHHS, 1o
CYIIPOBOJKYETHCSI 3HHUILIEHHSIM MaTepiaJlLHHX uiHHocTel 1 (abo)
CTAaHOBHTb 3arpO3y KHUTTIO 1 370POB’I0 moneii! a6o HEKOHTPOIIbOBAHE
TOpPiHHS mosa CreliaJIbHIM BOTHUILEM, 1[0 PO3MOBCIOIKYETHCS B Yaci
i mpocTopi’.

B maykoBiii miTepaTypi MmignaloM BHU3HAIOTH 3HUIIEHHS a0o0
MOIIKO/HKEHHSI MaifHa BOTHEM, SIKIIO MPH I[bOMY iCHyBaJsla 3arpo3a
KUTTIO Ta 3J0pOB’I0 JIIOACH abo 3arpo3a 3amoJlisHHS 3HAYHUX
MarepianbHux 30uTKiB’. Sk 3a3Hagae B.B. Cmix, Ginbll BramuMm €
BHU3HAUYCHHS MiANANY K 3aralbHOHEOE3MeYHOro Crocody YMUCHOTO
3HUIICHHS a00 MOIIKO/UKEHHS YYXXOro MaiHa, IO BYHHAETHCS
PI3HOMaHITHUMHU 3ac00aMHU Ta CHOCO0aMH, BUKJIMKAE IOSBY BOTHIO,
MepepoCcTaE B MOXKEXKY SIK HEKOHTPOJIHOBAHMI IPOIEC TOPIHHSA, IO
TATHE 3a COOOH 3HHMINCHHS a00 TIONIKODKCHHS MaTepialbHUX
[IHHOCTEN 1 CTBOPIOE 3arpo3y MNOXKEKHiM Oesmeni cycminbeTa?,
a/pke y JaHOMY BH3HA4Y€HHI aKIIEHTYEThCS yBara Ha BUMHEHHI Jii,
CIPSIMOBAaHOI Ha BHKIMK HEKOHTPOJIHOBAHOTO IIPOIECY TOPiHHS.
M.B. MapTI/IIHKO BBaYKa€, IO T MiAMaToOM HEOOXiTHO PO3YMITH
YMUCHI [ii, CIPSIMOBAHI Ha CTBOPCHHS IIPOLIECY HEKOHTPOJLOBAHOTO
rOpiHHA (TOXKeXi), MO CIPUYMHHIO HIKOAY MaiiHy 4M 370pOB’I0
JIOAMHU a00 CTBOPWIIO peaibHy HeOe3leKy CHpPUYMHEHHS KON

! Tpo satBepmxenns [lpaBui nmoxkexHoi Ge3MEKH I CyJeEH, sKi
OyAyIOThCSI Ta PEMOHTYIOThCS : Haka3 MiHicTepcTBa YKpalHH 3 MHTaHb
Ha/[3BUYANHMX CHUTYyalliil Ta y ClpaBax 3aXMCTy HACEJICHHS BiJl HACIIAKIB
YopHoOunbchkoi karactpopu Bix Ne 136 Big 23.03.2004 p. URL:
https://ips.ligazakon.net/document/REG9089?an =1131

2 Mlpo 3aTBepmikeHHs IHCTpyKMii 31 CIyXGOBOTO pO3CIiLyBaHHS,
00JTiKy ITOKEeX Ta HACIHI/IKIB BiJl HUX Ha 3aJi3HUYHOMY TPAHCIOPTI: Haka3
MinictepcTBa TpaHCcopTy Ta 3B 53Ky Ykpainum Ne 430 Bimg 03.08.2005 p.
URL: https://zakon.rada. gov.ua/ laws/show/z0919-05#Text

3 HaykoBo-npakTHUHUH KOMeHTap 0 KpUMIHaIBHOTO KOJEKCY
Vkpainu / Ilig 3ar. pex. M.O. [lore6enpka, B.I'. T'onwyapenka. Kwuis:
®OPVYM, 2001. C. 242.

4 Cmix B.B. KpuMiHanbHa BiAmOBifanbHICTE 3a MOpPYIIEHHS NpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaHX. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 154.
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MaiiHy a6o 310poB’ 10 Jiroaeit’. HatoMicTs, riocapiii IpoeKTy HOBOTO
KK moHATTS miamany HE MiCTUTh, BOHO B)XXKMBA€THCS SIK €JIEMEHT
KOHKPETH3aIlil 3aralbHO HEOE3MEYHOr0 CIIoco0y-.

IIpu npomy cnig MaTu Ha yBasi, MO He OyIb-sIKE yMHCHE
3HMIIEHHS a00 TIOMIKO/KeHHS MaiHa BOTHEM MOXe OyTH
KBami()iKOBaHO SIK BUMHEHE MUIAXOM IIAMaNy: 3a BIICYTHOCTI
HEOE3MeKn JJIsl TPEeTiX oci0 miaman, IO BUKOPUCTOBYETHCS IS
YMHCHOTO 3HHUIICHHA a00 NOUIKO/PKEHHs MaiHa 3axUCHUKA YU
IpeICTaBHUKA 0CO0M, HE MOKHA KBasi(ikysaru 3a 4. 2 ct. 399 KK°.
OkpiM II5OTO, IMiAIAT TOTPIOHO BiZ[piSHHTI/I Bil 3HHUINCHHSI a0o
NOIIKO/DKCHHsT MaifHa BOTHEM, SIKMH MOXe mepebyBartd I
KOHTPOJIEM IIOJMHH, HE BHXOJHMTH 3a ICBHI MCXKi TOPIHHS 1 HE
nepepocTaT B 3aralibHOHeOe3neuHe sBuile. Y pasi BiJCYTHOCTI
HeOe3MeKy 3amoAisiHHs IIKOH, Taki Jii He moTpiObHo kBamidikyBaTH
SIK YMHCHE 3HMIICHHS YU IOIIKOKCHHI UYy>KOro MaiHa MUIIXOM
mianany 3a 4. 2 cr. 194 KK*,

BimnosinHo mo momoxkens m.2.10 Hakazsy MiHicTepcTBa
VYkpaiHu 3 NMUTaHb HAJA3BUYAMHUX CHUTYalllii Ta y CIOpaBax 3aXUCTy
HACeNleHHs BiJl HACHIOKIB YOPHOOWIBCHKOI KaTtactpodu «lIpo
3aTBepkeHHs [IpaBui mokesxHOT Oe3neKu sl CyeH, SKi OyAyOThCS
Ta peMOHTYIO0ThCs» Bif 23.03.2004 Ne 136, BU3HAUEHO, IO BUOYXOM €
MIBHUJIKE €K30TepPMivHE XiMiuHE IMEepeTBOPEHHS BHOYXOHEOE3IEeYHOTOo
CCPEIOBHIIA, SIKE  CYHPOBOKYETHCS BUJUJICHHSIM  €Heprii Ta
YTBOPEHHSIM CTHCIIMX Ta3iB, 31aTHUX BUKOHYBATH MEXaHIUHy poOOTy’.

! Maptumko M.B., lllapmap O.M. Xapakrepuctrka KatipiKyroumnx
03HAaK 3JI0YMHY YMHCHOTO 3HHUIICHHS Y IONIKOKCHHS Uy>XOro MaifHa.
Bicuux JIHHI im. E.O. [lioopenxa. 2024. Bum. 1 (105). C. 158.

2 KouTponsHHH TekcT Ipoekry HoBoro KK Vkpaimm. URL:
https://newcriminalcode.org.ua/upload/media

3 Cmix B.B. KpuMiHambHa BiAIOBiZaIbHICTE 3a IOPYIICHHS IIpaBa
0Cco0H Ha MPABOBY JOIOMOTY : JHC. ... KaHa. opui. Hayk : 12.00.08. JIsBiB,
2011. C. 154.

4 Maptumiko M.B., lllapmap O.M. Xapakrepuctrka KBami(iKyroumux
O3HaK 3JI0YMHY YMHCHOTO 3HHIIEHHS YW MOIIKO/DKEHHS Yy>KOro MaifHa.
Bicnux JIHHI im. E.O. [Hioopenka. 2024. Bum. 1 (105). C. 158.

5 Tpo 3arBepakeHHs [IpaBun IOXKEXHOT O€3NEKH AJIA CyJeH, SKi
OyZIylOTbCSI Ta PEMOHTYIOThCSI : Haka3 MiHicTepcTBa YKpaiHM 3 NUTaHb
HaJ3BUYAHUX CUTYyaIlil Ta y CIpaBax 3axHCTy HAaceleHHS BiJ HACTiAKiB
YopHoOunbcekoi karactpopu Bix Ne 136 Big 23.03.2004 p. URL:
https://ips.ligazakon.net/document/REG9089?an =1131
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Bubyxom € pizai Buam Gi3umgHEX, XiMidHEX abo  SIEepHUX
MIEPETBOPEHb PEYOBHUH, IO CYIPOBOKYIOTHCS MUTTEBUM BHTUICHHIM
eHeprii, y pe3yibTaTi 4oro 3’SBISIOTHCS YIIKOKYIOUi YMHHUKHA Y
BUTJISIII  XBWII Tra3onofiOHMX TPOJYKTIB JAETOHAIii BHUOYXOBOL
pEUOBMHHM, YHAapHOI XBHWJII Cepell HaBKOJHIIHBOTO CEpPEeIOBHIIA,
OCKOJIKIB OOOJIOHKH 3apsily i BTODMHHHX CHApsIiB'. 3a mepeKoHaHHsIMU
B.B. Cwmixa, y 4. 2 ct. 399 KK nix BubyxoMm ciii po3yMiTH CrIeliaIbHO
BUKIIMKaHE (Di3UKO-XiMIUHE SBUIINE, SKE CYIPOBOKYETHCS MHUTTEBUM
BUJIVICHHSIM BEJIMUYE3HOI KIJIBKOCTI €HEprii pyHHIBHOIO XapakTepy y
BUTJISII yOapHOI XBWIJII TapsAduX Tra3iB, 3aMaJeHHs HaBKOJMIITHIX
PCUOBUH, HEOE3MCUHMX JJIsl JKUTTS Ta 3I0POB’S JIIOJCH, II0 TATHE 3a
co00K0 3HHMIIEHHs a00 TIOIIKODKEHHs MaiiHa®. PeanbHy HeOe3neKy
OIHOYACHOI 3aruOesi BENMHMKOI KUIbKOCTI JrOAed, HACTaHHS 3HAYHOL
MarepianbHOI HIKOH, TOTY KHUI HETATUBHUM IICUXOJIOTTYHUH BIUIUB Ha
HACEJIEHHS YMHHUTH CaMe BHOYX.

Y KK BHKOPHCTOBYETHCS JBa TEPMiHHU, KOJIM MOBa Hae Ipo
3aMOIISTHHS KON «3arajbHOHEOE3METHNM CIIoco00M» (KOJTH MOBa
Wae mpo 3HUILIEHHS a0 TMOIIKO/PKeHHS MaiiHa) 4M «Croco0oM,
HeOe3MeYHUM IS J)KUTTS 0aratbox 0ociO» (IIpH MMOCSITaHHI HA XKUTTA
JIIOTUHM).

B gucrmoswuiii 4. 2 ct. 399 KK 3akoHogaB1eM He BCTAaHOBJIEHO,
sSKi caMe [ii CIiJ BiTHOCHTH [0 3arajlHOHEOEe3NMeYHuX, KpiMm
BUMHEHUX LUIIXOM TliAnany abo Bubyxy. OKpiM TOro, 3MiCT HOHSTTS
«3araJlbHOHEOC3MeYHH Il CI0Ci0» Ha ChOTOJHI BIJACYTHE B YHHHOMY
KPUMIHAIBHOMY 3aKOHOJIABCTBi. 3aKoH He Imepeadadae TMepemiky
3arabHO HEOE3MEYHUX CIOCOOIB 3HHINEHHS a00 TOUIKOKEHHS
Yy’)KOro  MaiHa, HaTOMICTh WOro  Xapakrtep, Ha AYMKY
M.B. Maptumika, citifi BU3HaYaTH 3 ypaxyBaHHSIM (aKTy CTBOPEHHS
HEOE3MeKH IS KUTTS YW 3JI0OPOB’ S JIFOJIMHU, BIACTUBOCTEH MaiiHa,
SIKOMY 3aIlOJIIFOEThCS IIKOA, 3aCO0IB 3HHUILNECHHS YH MOIIKOKEHHS,
MiCIsl BUMHEHHS MiHHS®, V MOJIOXKEHHSX IJI0CAPII0 MPOEKTY HOBOTO

! HaykoBO-TIDaKTMYHUI KOMEHTap 10 KpUMiHAIBHOrO KOJEKCY
Vkpainu / Ilig 3ar. pex. M.O. [lore6enpka, B.I'. T'onwyapenka. Kwuis:
®OPVYM, 2001. C. 242.

2 Cmix B.B. KpumiHanbHa BiNOBiIAILHICTL 3a MOPYINEHHS TIpaBa
0co0u Ha TPaBOBY JOMOMOTY : JTUC. ... KaH/1. 1opu. Hayk : 12.00.08. JIbBiB,
2011. C. 156.

3 Maprumko M.B., Illlapmap O.M. XapakrepucTrka KBami(iKyroumnx
O3HaK 3JI0YMHY YMHCHOTO 3HHIIEHHS YW MOIIKO/DKEHHS Yy)KOro MaifHa.
Bicnux JIHHI im. E.O. Jlioopenxa. 2024. Bun. 1 (105). C. 156-157.
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KK (m. 14) 3a3HaveHo, IO 3arajJbHOHEOE3MEYHMM crocid — 11e
cnoci6, SKUH CHpUYMHSIE IIKOLY YM CTBOPIOE pealbHy HEOE3MeKy
CIPUYMHEHHS IIKOAW JBOM 4M Oimbmie iofasMm (BuOyX, TMiaman,
3aTOIJICHHS, BUKOPUCTAHHS PaliOaKTHBHUX MarepiaiiB, OTPYHHHX
pEYOBHH, 30YAHMKIB iHQEKIIHHNX 3aXBOPIOBaHb)'. AHAIi3yrO4n 1€
BU3HAuUcHHSI, M.B. MapTHIIKO KOHCTaTye, IO AaBTOPU HPOEKTY
KOHKPETH3YIOTh HACTIJKU 3JI0YMHY, CIPHYMHEHI TaKUM CIIOCOOOM,
SIKMH CTBOPIOE peabHy HeOe3NeKy CHPUYHMHEHHS IIKOAW ABOM YU
OinpIle JIOASIM, ajle He BKa3ylOTh y BU3HAUEHHI Hi pO3MIpH LIKOIH,
Hi i B (HAPUKIIA/, MKOJA 30POB’I0 YH MIKO/A MalHy)’.

BigmoBigao mo momoxkens m. 13 IIIBCY Big 26.06.1992 p.
Ne 8 «IIpo 3acrocyBaHHS CynaMu 3aKOHOJABCTBA, IO Iependadae
BIJIMTOBIIaNIbHICTh 32 TOCATAHHSA HA XUTTA, 3[I0POB’SI Ta BIACHICTH
CyIIiB 1 TMpamiBHUKIB TPaBOOXOPOHHWUX OPTaHiB», Il I1HIIAM
3arajJbHOHE0E3MEUYHUM CIOCOOOM 3HUINEHHS a00 MOLIKOKEHHS
MaiHa CIiI po3yMiTH Aii, HeOe3MmeyHi s JKUATTS 1 3J0POB’ S JIIOJIEH,
Ta MaliHa iHmKMX Qi3MYHKUX Ta OPUIMIHHX OCi6°.

Oxpim 3raganux mnonoxkenb [IIIBCY, icHylOTh HayKOBO
OOTpyHTOBaHi TyMKH, IO iHIIWI 3arajJbHOHE0E3NeYHNi crocio — 11e
Oyap-sikui, KpiM miamamy Ta BuUOYXy, crnoci® 3HHIICHHS a0o
MOIIKO/DKEHHSI MaifHa, BHACIIIOK SKOTO CTBOPIOEThCS HeOe3meka
JKUTTIO Ta 3JI0POB’I0 0araThOX JIFOZCH, 3aIOISTHHS KO 0araThboM
MartepialbHUM 00’€KkTam®; 1ie BHMIAIAKM, KOJU BHHHUM Ui
JOCSITHEHHSI CYCITUTbHO HeOe3MeYHOr0 HACTIIKy BUKOPUCTOBYE CHIIH,
SKi JIETKO TPHUBOMASATBCS B PyX 1 IIBHUJIKO MEPETBOPIOIOTHCS Ha
pYHHIBHI, IO HE MiANAIOTHCS KOHTPONIO, & TaKOX CTHXIHI CHIIH,
HEOE3MeUHl JUIsl KUTTS Ta 370POB’S JIIOJCH, BEIUKOT KUIbKOCTI

! KonTponpHMii TekcT npoekty HoBoro KK  Vkpaimm. URL:
https://newcriminalcode.org.ua/upload/media

2 Mapruniko M.B., [llapmap O.M. Xapakrepuctuka KBamipiKyrodnx
O3HAK 3JI0YHHY YMHCHOTO 3HHUIIEHHS Y IONIKO/KCHHS UYy)KOro MaifHa.
Bicnux JIHHI im. E.O. [ioopenka. 2024. Bum. 1 (105). C. 156-157.

3 Mocranosu [nenymy Bepxosroro Cyny YKpaiHu B KpHMiHAIbEHUX
cnpaBax / Bepxosuuit Cyn Ykpaiam; 3a 3ar. pen. B.T. Manspenka. Kuis :
IOpinkom IuTep, 2005. C. 164.

4 HaykoBo-TIpakTHYHMI  KOMeHTap  KpHMIHANIBHOTO  KOIEKCY
Vkpainu / 3a pen. M.I. Mensanka, M. 1. XaBponioka. 11-te Buz., mepepo0ur.
Ta gonoBH. Kuis : Jlakop, 2019. C. 453.
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MaiiHa (i3UYHUX i OPUIMIHEX 0Ci0'; Oyab-AKHMi CrOCiO BUMHEHHS
KPUMIHAIBHOTO IPaBOMOPYILIEHHS, BHACTIIOK SIKOTO CTBOPIOETHCS
HeOe3neKa JKUTTI0O YW 3J0POB’I0 0aratboX JIIOJCH, 3aromisHHS
LIKOJM 0araTbOM MaTepiallbHUM 00’ €KTaM, 30KpeMa: BUOYX, mianai,
opraHizaimist karacTpodu, 3apaxXeHHS UM OTPYEHHS BOAOMM,
3aTOIJICHHS, BAKOPHUCTAHHS aBTOMATUYHUX MPUCTPOIB, TOMIIIEHHS Y
BOJy IPOTY BHCOKOBOJIBTHOI JIiHiI eJleKTporepeaay uM iHma ¢popma
BUKOPHUCTAHHs EJIEKTPUYHOTO CTPYyMY, BUKOPHUCTAHHS Ta3zy’; crocio,
KU CHOPUYMHSE MallHOBY, HeMalHOBY, (i3muHy mKoay QizuuHiit
YH FOPUANYHIA 0c00i YU CTBOPIOE peaibHy HeOe3MeKy CIpUYHHEHHS
TaKoi UIKOH IIOA0 BOX YH OLIBIIE JIONCH.

[Ipu oMy CITij] TaM’ATaTH, IO MiIBUIICHY BiIIOBIIANIBbHICTH
MOTPIOHO TIOB’SA3YBaTH 31 CTBOPEHHIM HE OyIb-sSKOT HEOE3MMeKH s
TPEeTiX 0ci0, a TUTBKH TaKoi, 0 € HeOe3MeyHO I X KUTTA. Tomy
SIKIIIO BUHHHIA 3aCTOCOBYE 3acobm Ta 3HAPSA, SKi 3aBiIOMO HE
MOXKYTb CHPHUMHHUTH CMEPTE TPETiX 0Ci0, a TUIEKM HAHECTH LIKOLY
iXx  3I0poB’I0,  BIANOBiJANBHICTE  3a ,Z[lSIHH?I BUYMHEHE
3aranLH0He6e3neqHHM CIOco00M, BUKITIOUAEThCS .

Orxke, 3arajJbHOHEOE3NMEYHHMH  cHOCi0  3HHUINEHHS  4YH
MIOIIKOPKEHHST MaifHa — 11€ [Iii, IKi CTAHOBJISITh HEOE3MEKy HE TLTbKH
3HUIICHHS Ta TOIIKO/PKCHHS MaiHa 3aXMCHUKA YM TpPEACTaBHUKA
ocoOw, aJne i CTBOPIOIOTh HEOE3MEeKy 3HHIIEHHS a00 IMOIIKOHKEHHS
MaifHa TpeTiX 0ci0, a TaKOXkK pealbHy 3arpo3y Ul )KUTTS Ta 310pOB’s
3aXUCHUKA YM TMpeJCTaBHHKa 0coOu abo TpeTix ocib, HaBiTh y
BUIIAJIKY, AKIIO TaKi HACIIKU HE HACTAIIN .

! Caxyn A.B. KpuMiHambHO-IIpaBoBa XapaKTEPHCTHKA yMHCHOTO
3HHIIEHHS 200 MOIIKOKEHHSI MaifHa : IKC. ... KaH[. ropu. Hayk : 12.00.08.
Kwuis, 2010. C. 12.

2 HayKoBO-TIpakTHYHUN  KOMeHTap KpHUMiHAIBHOTO  KOJEKCY
VYxpainu / 3a pen. M.1. Menbnuka, M.1. XaBpoHioka. 7-Me BHL., TepepooOI.
Ta gomnoB. Kuis : FOpunnuna nymka, 2010. C. 193.

3 Mapruniko M.B., [llapmap O.M. Xapakrepuctuka KBamipiKyrodnx
O3HaK 3JI0YMHY YMHCHOTO 3HHIIEHHS YW MOIIKO/DKEHHS Yy>KOro MaifHa.
Bicnux JIHHI im. E.O. {ioopenxa. 2024. Bumn. 1 (105). C. 157.

4 Cmix B.B. KpumiHanbHa BiMOBiNaIbHICTE 32 MOPYIIEHHS NpaBa
0co0u Ha MPaBOBY JOMOMOTY : JTHC. ... KaH1. 1opu. Hayk : 12.00.08. JIbBiB,
2011. C. 157.

5 Tam camo. C. 157-158.
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3 ormsAdy BHKJIAQACHOTO BHUIUIMBAE, IIO0 B JITEPAaTypi YacTo
OTOTOKHIOETHCS 3aranbHOHEOe3Me HIH crocio BUMHEHHS
KPHMiHaJIbHOTO MPaBOMOPYIICHHS 1 10r0 BUMHEHHS [UIIXOM Miany
gy BUOYXy, a/Ke i NpH 3arajJbHOHEOE3NEeYyHOMYy CcIocobi, i TpH
mianani 4y BUOYXY CTBOPIOETHCSI HeOe3MeKa >KUTTIO UM 3I0POB’IO
moneil abo 3HMINEHHS 4YM TOLIKO/KEHHs Maiina'. Tomy  ciin
BUKJIFOUUTH 13 icHyr04o1 pemakii 4. 2 cr. 399 KK taky kBanidikyrouy
O3HaKy, SIK BUMHEHHS JiSIHHS [UIIXOM MiAnany 4d BUOyXy, Tak SIK
KBaiiKyroua O3HaKa «BYMHEHHS JiSHHA 3arajbHOHEOS3NCUHNM
crocoOOMy OXOTUIIOE IBI BHIIE3a3HAUCHI O3HAKH.

HactynHoro kBasti(hikytouor 03HAKOO € 3aIOisIHHS KON B
0COOJIMBO BEJIMKHUX po3Mipax. BimmosimHo mo npuMitku 4 10 ct. 185
KK, B 0coOMmMBO BenWKHX pO3Mipax BHU3HAETHCA KPHMiHAIbHE
MIPABOIIOPYIIICHHS, III0 BUMHEHE OJTHIEI0 0COOO0 4H TPYIOI0 0ci® Ha
CyMy, sIKa B IITICTCOT 1 OLTBIIIE pa3iB MEPEBHIY€E HEOIOIATKOBYBAHHUN
MIHIMYM [IOXOJIiB TPOMaJiH HA MOMEHT BUYMHEHHS KPUMiHAIBEHOTO
[paBOMOPYINEHHs>.  3alofliiHa  YMHCHUM  3HHUIICHHAM  a0o
MOMIKO/DKEHHSIM MaiiHa 3aXMCHHKA YH MPEACTaBHUKA 0COOM IIKOIa
BH3HAYAETHCA 32 PO3APIOHNMU, 3aKyTMiBEILHUMH Ta IHIIAMH I[iHAMH
Ha Yac BUPIMICHHS CIIPaBH B CY/Ii.

BunneHnHs 000010 KiJIbKOX MOCSTaHb Ha MaiiHO 3aXHUCHUKA YH
Ipe/ICTaBHUKA 0COOM, 3arajbHa BapTiCTh SKOTO CTAHOBHTH OCOOJIMBO
BEIMKUH po3Mip, MOXKEe KBaTi(iKyBaTHCh SK YMUCHE 3HHIICHHI a0o
TNOUIKO/UKCHHS  MaifHa 3aXMCHWKAa YM INPEICTAaBHHKA OCOOM B
0COOJIMBO BENMKHX PO3Mipax JIMIIE Y TOMY pasi, SKIIO TaKi JisHHS
OyJi BUMHEHI OJIHMM CIIOCOOOM i 33 0OCTaBHH, sKi CBif4aTh IPO
YMHCENl BUMHUTH iX B 0COOIMBO BenukoMy po3mipi. ToOTo, po3mip
3alOMISHOI IIKOAM ITOBUHEH OXOIUTIOBATUCS YMHCIOM BHHHOTO:
SKIIO yMHCET OyB CHPSIMOBAHUI Ha 3arOisTHHS IIKOAU B OCOOJIMBO
BEJIMKUX PO3Mipax, ajie He OyB peaii3oBaHuil 3a 00CTaBUH, SKi HE
3aJIe’Kalld BiJl BOJII BAHHOTO, BUMHEHE CJIiJI KBaTi(DiKyBaTH sIK 3aMax
Ha yYMHCHE 3HHIICHHS Ta MOIIKOJHKEHHS MaiHa MOTEPIIIOro, IIo

! Mangpo O.B. KpumiHanbHa BiANOBiNANbHICTh 3a 3JI0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CyAJi, HAapOAHOTO 3acijaress Yu
MIPUCSKHOTO : JHC. ... KaHM. Iopul. Hayk : 12.00.08. Kuis, 2014. C. 169.

2 Kpuminanbhuii  konexc VYkpainm Bim 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text
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MOTJIO 3aBJaTH 3HAYHOI IIKOJHM MOTEPIJIOMYy a00 OyTH BUYMHEHE Y
BEJIMKUX po3Mipax’.

Sk 3a3navae P.A. boprcnaBchkuii, OTHIEO 13 TPOOIJIEM, a 0TKE —
1 HampsAMIB 71 yJOCKOHAJNEHHS KPUMIHAIBHOIO 3aKOHOJABCTBA, €
HETOCIIOBHICT  3aKOHOJABI Y BHUKOPUCTAHHI TAaKHX OCOOJIHMBO
KBaTi(DIKyFOUMX O3HAaK, SK «3arv0eib JIIOACH» Ta «IHIM TSDKKI
HACHiAKI»?.

IcHye nocTaTHRO apryMeHTOBaHA IO3MINiS, IO 3aKOHO/ABEIb
TICBHI O3HAKM CKJIQAy 3JIOYMHY BBaXKA€ OIHOMOPSIIKOBUMH 13
3aruOeIUII0 JIFOJIeH, mepenbadaroun iX y Tid Jke€ YacTHHI CTaTTi,
MIPUKIIAZIOM YOTO € MOEAHAHHS HACII/IKIB Y BUIJISII 3aru0esi JirojeH i3
BKa3IBKOIO HA 3aIOMISHHS 1HIIMX HACTIAKIB, 3HAYHOIO YACTHHOIO SKHX
CTAHOBJIATh «IHIII TSDKKI HACHiAKM». TakKuM YHHOM, 3aKOHOABELb
(bakTUYHO TIPHIPIBHIOE 1O 3arvOerti JoJeld Taki HACTIJKH, SK TSDKKI
TUIECH] YIIKODKEHHS. 3 BUKJIAJIEHOTO BUILIMBAE, L0 3arMOeNb JIFOIEH
HE BW3HAETHCS SK BHUHATKOBHI, OCOOJMBUH, TaKkWii, SIKOMYy HEMae
pPIBHUX 3a CYCHUIBHOIO HEOE3NMeKOol, HACHiOK, IO SBHO HE
Y3rO[DKyeThcs 3 3ameknmapoBanumu B KoHctutymii  Ykpainu
TOJIOXKESHHSMHE TIPO BU3HAHHSI KUTTSI JTFOJIMHHA HAHBHIIIOKO I[IHHICTIO, IO
TISTae IPIOPUTETHOMY 3aXHUCTY.

Ha croromHi y 3aKOHO/ABCTBI BiJICYTHE TIIyMaueHHS TEPMiHY
«3arudenp JoJei» B YAaCTHHI 3aruoelni KiTbKoX ocid (IBox ado
Oinpie) um omHiel ocobu. Tomy cIii BpaxOBYBaTH ITOJIOKEHHS
a63.2 n. 7 IIBCY Ne 4 Big 02.07.1976 p. «llpo mwurtaHHS, 110
BUHHUKJIM B CYJIOBIM TpaKTHII B CHOpaBaX NpO 3HUINCHHS Ta
MOIIKO/DKEHHS.  JISP)KABHOTO YW KOJICKTUBHOTO MalHa MUISIXOM
miznany abo BHACIIZOK MOPYIICHHS BCTAHOBJICHUX 3aKOHOJABCTBOM
BUMOI' TOXEXKHOT O€3MekW», y sKiH 3a3HAYEHO, MO0 TMOHATTS

! Cmix B.B. KpumiHanbHa BiNMOBiIAILHICTL 3a MOPYINEHHS TIpaBa
0co0u Ha TPaBOBY JOMOMOTY : JTUC. ... KaHa. 1opu. Hayk : 12.00.08. JIbBiB,
2011. C. 160.

2 Bopucnaschkuii P.A. Jludepeniianis KpUMiHAILHOT BiNOBIIATBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KECHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
eHympiwnix cnpas. Cepis ropuanana. 2018. Ne 1. C. 233-240

Happoupkuit B.O. HackpizHi KpuMiHanbHO-IPaBOBI HOHSTTSI.
Hapuansanii mocionuk. JIsBiB. Kuis : FOpinkom Iatep. 2022. C. 307.
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WIOJICHKI KEPTBW» Tiepeadadae 3arubens oaHiei abo Kibkox oci6'.
Sk 3azHavaetbea y m. 13 MIIBCY Ne 8 Bim 26.06.1992 p. «IIpo
3aCTOCYBaHHS ~ CyJaMH  3aKOHOJAaBCTBa, WI0  mepeadayae
BiJIMOBIIaJIbHICTh 332 TIOCATAHHS HA JKUTTS, 3JI0pOB’S, TIIHICTH Ta
BJIACHICTh CYAMIB 1 MpaliBHUKIB NPaBOOXOPOHHHMX Opra”iB» (i3
3miHamu, BHeceHnMu 3rigHo 3 [ITIBCY Ne 12 Bix 03.12.1997 p.),
O3HaKa CIPUYMHEHHS JIOJICHKHX JKEPTB Ma€ Miclle HaBiThb y TOMY
pasi, KoM HacTana cMepTh Xxo4a 6 oxuiei moaunn)’. Cxoka Ho3MIIis
Oyna chopmoBana i B monoxeHHsx 1m.21 ITIIIBCY Ne7 Bin
12.05.2009 p. «IIpo mnpakTUKy 3acTOCYBaHHS CyJaMu YKpaiHu
3aKOHOJIABCTBA Yy CIpaBaX MpO B3JIOYMHH TMPOTH Oe3MeKH
BUPOOHUIITBAY, ]I 3a3HAUCHO, M0 «3aru0eiib JIoJeH» — 11¢ BUMIAJKH
cMepTi oHieT a00 KiIbKOX 0Ci6®.

A.B. CakyH BBaxkae, 110 MiJl 3aruOeIIIIo JIIOJeH CTiJl pO3yMiTH
3arnbens xoda O O/HI€T JFOAWHHW, TPU IIHOMY CTaBJICHHS BHUHHOL
ocoOM 0 TakuMX HACHiAKIB XapaKTepU3YETbCS HEOOEPEKHOIO
¢bopmoro BuHH: ocoba mependadac MOXKIUBICTH HACTaHHS CMeEpTi
MOTEPILIOro, ajie JIETKOBAKHO PO3PAaXOBYE 3amlo0IrTH HACTAHHIO
CycHiibHO HebGe3neunnx Hactiakis®. M.B. MapTHIIKO TOBOPUTS, 110
mig 3arubemmo mogaei y cr. 194 KK HeoOXxigHO BBakaTH 3arubenb
xo4a O OJHIET JIOAMHHU, ITPY I[LOMY CTABJICHHS BHHHOTO JIO 3aru0ei

! TIpo cym0BY MpakTUKy B CMpaBax MPO 3HMIIEHHS TA MOIIKO/UKEHHS
JIEp>)KaBHOTO YW KOJEKTUBHOTO MaifHa IDISIXOM Mianaay ado BHACTiIOK
TIOPYIICHHS BCTAHOBJICHMX 3aKOHOJABCTBOM BHMOI TIOXKEXKHOI O€3IeKH:
ITocranoBa IInenymy BepxoBaoro cymy Ykpainm Ne 4 Big 02.07.1976 p. y
pemakuii moctaHoBu [lmerymy BepxoBHoro Cymy VYipaimm Ne 3 Big
03.03.2000 p. URL.: https://zakon.rada.gov.ua/laws/show/v0004700-76#Text

2Tlpo 3acTOCYyBaHHS CyJaMH 3aKOHOJABCTBA, IO Tepeabadac
BIIMOBIAJTGHICTh 3 TOCSATAHHS HA JKUTTS, 37I0POB’S, TIAHICTH Ta BJIACHICTBH
CYAmiB 1 TIpaIliBHUKIB TPABOOXOPOHHHUX OpPTaHiB (31 3MiHaMH, BHECCHUMH
srigao 3 [loctanororo [Tnenymy Bepxosroro Cymy Ne 12 Bix 03.12.1997 p.) :
[Mocranoa ITnenymy Bepxosnoro Cyny Ykpainu Ne 8 Bix 26.06.1992 p. URL:
https://zakon.rada.gov.ua/laws/show/v0010700-99#Text

3TIpo npaKkTHKy 3acTOCYBaHHsS CyjamMH YKpaiHHW 3aKOHOJaBCTBA Y
crpaBax IIpo 3JI0YMHM NMPOTH Oe3nexku BUpoOHMITBa: [loctanosa [lnenymy
BepxoBnoro Cyny  Vkpaimm Bim  12.06.2009 Ne 7. URL:
https://zakon.rada.gov.ua/laws/show/ va007700-09#Text

4Cakyn A.B. KpuMiHambHO-TIpaBOBa XapaKTEPUCTUKA YMHCHOTO
3HHUIICHHS a00 MMOIIKO/KCHHS MaifHa : JHC. ... KaH.. Fopua. Hayk : 12.00.08.
Kuis, 2010. C. 12.
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JIOAMHU Mae Heobepexny Gpopmy Bunu'. I.B. Taznaiika-Bacumiinn
HAaTOMICTh 3a3Haya€, IO JIOCHIKCHHS CIOCOOIB TIyMadeHHS
TepMiHYy «3arulenp JoNei», M0 BUKOPHUCTaHI 3aKOHOMABIEM Y
Hopmax KK, mpusseno g0 BHCHOBKY, 10 CHPHYUHCHHS
MIPABOIIOPYIICHHSIM 3aru0eni Jroel — 1e 3amoisTHHs CMepTi TIBOM
g Oinmpmie ocobam. CMepTh omHiel ocoOHM, SKa CIpUYNHEHA
YMHUCHHUM 3HUIIEHHSIM a00 MOIIKOKEHHSAM MaiHa, CIij BiJHOCUTH
710 iHINMX TSHKKUX HACIIIKIB KDEMIHAJIBLHOTO ITPABOIOPYIICHHS .

Otmxe, B KpUMiHATBEHO- npaBOBiﬁ JUTEpaTypi Maike OXHOCTANHO
BKa3yeThCs, 1O 3aru0eb JH0/CH sIK CyCl‘IlJ‘ILHO HeOe3MeuHn i HaCITiIOK
Ma€ MiCIIE TIPH 3aIOMiSTHHS CMepTl xoua 0 ogHiil 0co01.

Binbrm raunbokuit miaXix K0 CyTi MATaHHS PO 3MICT HACTIAKIB
y BUIJIAI 3aru0eni JItoJiel HAlITOBXY€e Ha JYyMKY, IO TaKUMH CIIij
BHU3HABATHU JIMIIIE 3aIOMISIHHSA CMEPTI JBOM 4M OUIbIIE 0cO0aM, IO
MiATBEPUKYETCSA HACTYIMHHM: 3 TPaAMaTHYHOI TOYKH 30Dy, CIOBO
WTIOJICH» OJHO3HAYHO O3HA4Ya€ MHOXKHHY, BIIIOBIIHO «3aru0eib
O/l mependadae HasABHICTh JABOX UM OUIBIINE MOTEPIINX, SIKIM
3aMoMdisIHO CMEPTh; JUIsS BKa3iBKU Ha 3amOISTHHSI CMEPTi OJHIN 0c00i
3aKOHO/IaBellb ~ BUKOPHCTOBYE  IHINI ~ TepMIiHM —  «CMEPTh
MOTEPIILIOro»; TEPMiH «3arubenb KiTbKOX 0ci0O», SIKHi 3a 3MIiCTOM
PIBHO3HAUYHUI TepMiHy «3arubenpb JIIOJei», OJHO3HAYHO BKa3ye Ha
3aNOIiSIHHS CMEPTI IBOM UM OilIbIIE MOTEPILIAM’,

[IpoTunekHa TO3MIIS 3BOAMTHCS JO 1HIIOTO BapiaHTy
BUpilieHHs mpobieMu. Tak, y HAyKOBUX MyOJiKallisSx 4YacTo
HATOJIOLIYETHCS. HA TOMY, IO 32 BOMBCTBO 4epe3 HeOOEpekKHICTh Y
KK mnepenbaueHa KpuMiHajdbHa BIAMOBINAIBHICTE HE TUIBKH
ct. 119 KK y Pozzini «31m0unHn IpOoTH KHUTTS Ta 30POB’SI 0COOH», a
W y HH3II cTaTedl iHmuX po3niaiB OcoOIMBOI YacTHHH, HATIPUKIIA,
cr.cT.276, 277-283, 286-288, 292, 314, 360*. Ha mepumii norusz,

! Maptumko M.B., lllapmap O.M. Xapakrepuctrka KatipiKyrouux
03HaK 3JI0YMHY YMHCHOTO 3HHMIIEHHS YW MOMIKOIKCHHS Yy)XOro MaifHa.
Bicnux JIHHI im. E.O. [ioopenxa. 2024. Bum. 1 (105). C. 159.

2Taspatika-Bacummmvn 1B, Hekopuciuei  37104uHM  TIPOTH
BIIACHOCTI : JIKC. ... KaHA. ropun. Hayk: 12.00.08. JIeBiB, 2010. C. 186.

3 Haspoupkuit B.O. HackpisHi KpUMiHQJIBHO-NIPAaBOBi TOHATTS.
Hapuansuuii mociouuk. JIssiB. Kuis : FOpinkom Intep. 2022. C. 309.

4 Iro6uenko T.C. OcobnuBo KBami(ikKyrodi O3HAKH yMHCHOTO
3HUILEHHST a00 MOIIKO/DKEHHsI MaiHa 3aXMCHHKA YM NPEICTaBHUKA 0COOU:
CYTHICTh Ta TJIyMadeHHs. 1eopemuxo-npukiaoui npobnremu npagoozo
pezymosanna 6 Yxpaini : matepiamu VIII Bceykp. Hayk.-paxT. KOHQ.
(JIsBiB, 06 rpyn. 2024 p.) JIesiB : JIeIYBC, 2024. C. 448.
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Taka JyMKa € JIOTI9HO0, 00 HeoOepeKHe 3aloisTHHS CMEPTI JIFOIIHI
y BKa3aHUX BHUMAJKaX € HACIiJKOM IOpPYLICHHS MEBHUX MpPaBUII
Oe3nexu 91 HOPMAJIBHOTO (yHKITIOHYBaHHS 00’ €eKTIB
KUTTe3a0€3MCUeHHsT, OAHUMH 13 HACHAKIB SKUX MOXe OyTH
3aII0IiTHHS CMEPTI'.

B.O. HaBporpkuii  BBaXka€ JOMUJIBHUM BIAMOBHUTHCS  BIf
BKa3iBKM Ha HACIiAKH, SIKi OJSTAIOTh Y 3aMOIisTHHI CMEPTi OJHIH 4u
KiIbKOM ocobam B jaucno3umisx crareii KK, kotpi mepenbaueHi
THIIUMH pO3IliJ'IaMI/I Ocob6n1BOi YacTUHH, OKPIM p03}1iny «3104nHA
MPOTH JKUTTS 1 300pOB’S 00061/1»)2 B Takomy pasi, 3anomisHHSA
CMEpTi 3aBXIW BHMaraTuMe i mnoTpedyBaThMe Ksamidikamii 3a
CYKYIIHICTIO 3 BignoBimHuMHu ctartsMu Posminy I OcoGnuBoi
gyactuan KK. Buenmii mnpomonye kBamiikyBaTH ITisiHHS, IO
MpU3BETH 0 CMEPTi OJHi€T 0coOM, 32 TAKUM IMPABHIOM: <«SKILIO
MopsiJ| 3 HACHiKaMu y BUDIIsLaL 3aruoeni monedt B KK nmepenbaueHi
IHIN TSDKKI HACHIJKU, TO 3alOJiSIHHSA CMEPTi OJJHOMY MOTEPIIOMY
CHiJl OIUHIOBATH SK Il HACTIAKM, KOJIM JUCIO3MI[S CTATTi He
nependavae 3amoiisSHHS IHIIMX TSOKKUX HACHKIB, TO CKOEHE
noTpiOHO KBaiiKyBaTH 3a CyKYITHICTIO 31 CTATTSAMH IIPO YMUCHE YH
BUMHEHE Yepe3 HEOOEPEkKHICTh BOUBCTBO OJIHIET 0COOM».

3aBa)karouu Ha BUKJIAJCHE, P.A. bopucnaBcekuit
BHCJIOBIIIOBaB AYMKY, 110 y psijti HOpM (4. 2 cT. 194, 4. 2 cT. 239, 4. 2
CcT. 245, 4. 2 ct1. 252) kBaniiKytouy 03HaKy «CIPUUMHHIIO 3aru0Oenb
JOJEHN YW 1HII TSHKKI HACHIIKW» CITiJ] BUKIFOYNATH, & CIIPUYHHEHHS
BKa3aHUX HACHIIKIB KBali()iKyBaTH 3a CYKYITHICTIO KPUMiHAIBHUX
[PABONOPYILIEHDb IPOTHU JKUTTA Ta 310POB’sI, POTH JOBKILIs.

! Nauxin O.I1. Kpuminansna BigmosiganbHicTs 3a 3HuIIEHHS 260
TIOIIKO/DKEHHST 4y’>Koro MaifHa 3a KpuMiHambHMM KoOIeKCOM YKpaiHH.
Topisusnvho-ananimuune npago: €NEKTPOHHE HayKoBe (axoBe BHIAHHS
opunuaHoro  ¢akymerery [ABH3  «YXropoicekwid — HalliOHAJIBHUN
yHiBepcureT». 2017. Ne 6. C. 305.

2 Hagporpkuit B.O. «3arubens joei» sk BUI 3MTOYAHHAX HACIIIKIB:
mpoOJjeMu BCTAaHOBICHHS 3MICTy Ta KBawmidikamii. Kpuminaiwno-npasosa
OXOPOHA JCUMMSL Ma 300p06 i 0cobU: MaTep. HayK.-IPaKT. KoH®. (XapkiB, 22—
23 xBitHsa 2004 p.). KuiB—Xapkis : IOpinkom [urep, 2004. C. 47.

* Tam camo.

4 Bopucnagcekuii P.A. Jludepeniianis KpUMiHAILHOT Bi/IOBI TATBHOCTI
3a 3HHUIICHHA Ta TOMIKO/KCHHS MaifHa y ctarrsax OcobmmBoi wactman KK
VYkpainn. Hayxosuii  gicnux  Jlbsiecokozo — Oepoicagnozo  yHieepcumemy
enympiwnix cnpas. Cepis ropunuana. 2018. Ne 1. C. 233-240.
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B Takiii cutyatii ciijg rOBOPUTH MPO HENOMIK MOOYIOBH 4. 3 CT.
399 KK, ne moBa iine mpo 3aru0enb JFOJEH, BKa3ylOUd HA MHOXHHY
MOTEpIiINX, a B HaykoBii mitepatypi Ta II[IBCY oOrpyHTOBY€ETHCS
HEOOXIiTHICTh 3BaKaTH HA HASBHICTh BKAa3aHOI KBaTi(iKyrOuoi O3HAKH
BKE MPU COPUYMHEHHI CMEPTi X04a O OHiH TroauHi. 3a1y1s yCyHEHHSI
BUSIBJICHOI MPOTaJMHU BUAAETHCS HEOOXITHAM BHECTH 3MiHM 110 4. 3
cr. 399 KK B yacTuHi 3MeHIIIEHHS KUTbKOCTI MOTEPILINX, SKUM MOXKE
OyTH CIIPUYMHEHA CMEPTh B PE3yNbTaTi 3HUILECHHS YU TOLIKOMKECHHS
MaifHa TeBHUX OCIO 1 BUKJIAJCHHS KBATI(PIKYIOUOi O3HAKH y TaKOMY
BUTJISII: «CIPUYMHEHHS 3aruOeri ocoom». OTke, HE3BaXKAlOUW Ha Te,
110 3aKOHOJIaBeIlb 3aCcTOCYBaB y 4. 3 ¢T. 399 KK Bu3HAuYCHHS HACII/IKIB
y MHOXMHI, Tpeba BBakaTH, L0 3aruOenb OjHIET ocodu Mae
KBami(ikyBaTHCS 32 MIEF0 HOPMOIO. Taka TIO3WINS BHAAETHCS
JOIUTPHOKD 1 BHUMAara€ 3aKOHOJAABYOTO 3aKpilUICHHS IS peaizariii
NPUHLMITY CIPaBEAIUBOCTI.

Bkazane TBepmKEHHS MOBHHHO CTOCYBaTHCS 1 HAaHECEHHS
TSDKKAX TUIECHUX VYINKOKEHb: y 4.3 cT. 399 KK moBa iime mpo
«3aBIaHHS iM TSDKKUX TUIECHHX YIIKODKEHbY. [IpornoHyeMo po3ymiTu
0COOITMBO KBaJTi(hiKyIOUO0 03HAKOO 3aITOJIisTHHS TAKOTO BUIY TLIECHUX
VIIKO/DKEHb X04a O OffHil 0co0i, 1[0 BUMArae CIoBo «iM» y 4. 3 cT. 399
KK zamianTti Ha cnoBo «iit». Jlo pedi, B HayKoBil JiTeparypi moaioHa
IyMKa BHUCJIOBIIIOBAJACS: HE3BAXKAIOUM Ha Te, L0 3aKOHOAABELb
3actocyBaB y 4. 3 cr. 399 KK Bu3Ha4YeHHs HACII/IKIB y MHOXHHI, TpeOa
BBa)KaTH, IO 3aruOeib ofHiel ocoOu abo 3aBmaHHS Ti TH)KKOFO
TUIECHOTO YIIKO/DKEHHS Mae KBaihiKyBaTHCS 32 L€I0 HOPMOK'.

TSDKKMM  TUISCHUM  YIIKO/DKEHHSIM € TUIECHE YIIKOKCHHS,
HeOe3leyHe JJIs1 JKUTTS. B MOMEHT 3alofisSHHS, YM Take, II0
CTIPUMUHKIIO BTPATy Oyb-SIKOr0 opramy abo #oro (yHKIi, Kamirso
CTaTeBHX opraHlB NCUXIYHY XBOpoOy a0o iHIIMHA po3iax 310pOB’s,
TOETHAHNH 31 CTIHKOIO BTPATOIO MPAIE3AaTHOCTI HE MEHIII SIK Ha OJTHY
TpeTHHY, a00 TepPEepUBAaHHs BAriTHOCTI YW HEMOMPABHE 3HIBCUCHHS
oommuua (4.1 cr. 121 KK). Bwumesa3zHadeHe TBEpPKEHHS TIPO
3aCTOCYBaHHS IOTEPIUIMX Yy MHOXKHHI YH OJHHHI IIOBUHHO
CTOCYBATHCS 1 HAHECEHHS TSHKKUX TUIECHHUX YIIKOKEHb: Y 4. 3 cT. 399
KK MmoBa iime mpo «3aBAaHHS M TSDKKAX TIIECHUX YIIKOIKCHBY.

! Cmix B.B. KpuminansHa BiINOBiZadbHICTL 3a MOPYLIEHHS NpaBa
0coOu Ha IPaBOBY JOIOMOTY : JHC. ... KaHX. ropu. Hayk : 12.00.08. JIbBiB,
2011. C. 162.
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[lporioHyeMo  po3ymiTH  0cOONMBO  KBai(hikylOWOI0  O3HAKOIO
3aTIOJIisTHHS TAKOTO BUAY TUIECHHUX YIIKODKEHb X04a O ofHii 0co0i, 110
BUMArae cioBo «im» y 4. 3 ct. 399 KK 3aMinnTH Ha CIIOBO «iit».

Hnst 3’scyBaHHS CYTHOCTI TSDKKHMX HACHiJKiB SIK OCOOJHBO
KBaJiiKylouoi O3HAKM CKJaay aHaJli30BaHOTO KPUMiHAIBHOTO
MIPABOIOPYIIICHHS, CITiJl 3BepHYTHCS 10 nonoxeHb [IIIBCY Ne 4 Bin
02.07.1976 p. «IIpo cyaoBy mpakTUKy B CIIpaBax MpO 3HUILCHHS Ta
MOIIKO/DKEHHSI JEPKaBHOTO UM KOJIEKTUBHOTO MaiHa HUISIXOM
miAmansy abo BHACIIZOK MOPYLICHHS BCTAHOBICHUX 3aKOHOJABCTBOM
BUMOT TOXexHo1 Oe3nexkn» (y penakuii [locranosu Big 03.03.2000
p. Ne 3)!. Bigmosiguo mo 3micty 1. 8, 21 manoi IIMNBCY, inmmmu
TSODKKAMM HACJIIJIKAMU CIIIJ BBAXKATH 3allOMISIHHS TSKKUX TUIECHHUX
VIIKO/DKeHb OMHIA abo AeKimbkoM ocobaM, CepemaHbol TSIKKOCTI
TIJIECHUX YIIKOIKEHb JBOM 1 Oinbllie 0coOaM, 3alUIIEHHS JIOAeH
0e3 xumima abo 3aco0iB /0 iCHyBaHHS, TpPHBaJi NPUITUHEHHS a00
Je30prafizaiisi poOOTH MiANMPUEMCTBA, YCTaHOBH, OpTaHi3ailii,
IIKOJIX Y BEJMKUX PO3Mipax MiAMpPHEMCTBY, YCTAHOBI, OpraHizallii 4u
rpoMazsiHaM.

[IBCY y Ilocranosi Bixm 12.06.2009 p. Ne 7 «IIpo mpakTuKy
3aCTOCYBaHHSl CylaMH YKpaiHH 3aKOHOAABCTBA y CIpaBax Ipo
3IMIOYMHU TIPOTH Oe3MeKr BHPOOHMUIITBAY 3a3HAYMB, IO ITiJl IHITUMH
TSOKKAMHU HACIIJIKAMH CITiJ] PO3YMITH BHITAJKW 3aMOISHHS TSKKUX
TIJIECHUX YIIKOKEHb X04Ya O OJHIM JIFONWHI, CEpeaHBOI TSKKOCTI
TIJIECHUX YUIKOJDKEHb JIBOM i Olnpmie ocobam, MIKOAM Y BEIMKHX
po3mipax nmnpneMCTBy, yCTaHOBl OpraHisaiii 4u rpoMajisHaMm, a
TaK camo TpI/IBaJ'II/II/I MIPOCTIil MiANPUEMCTB, IIeXiB a00 iX BUPOOHUYIHMX
TiTBHUILE.,

HeBusHaueHicTb TEPMiHy «iHII TAKKI HACIIKH» Bele 10
BIICYTHOCTI OAHO3HAYHOCTI y Horo po3yMmiHHi. Tomy «iHIIUMH

! TIpo cymoBy NpakTHKy B CIpaBax MpO 3HUIUEHHS Ta TONIKOKEHHS
JIEp’KaBHOTO YW KOJIEKTMBHOTO MaifHa NUIIXOM mHifnany abo BHACHiIOK
MOPYIICHHS BCTAaHOBJICHMX 3aKOHOJABCTBOM BHMOT TOXKEXKHOI OE3MeKH:
[Mocranosa Ilnenymy BepxoBHoro cymy Ykpainu Ne 4 Big 02.07.1976 p. y
penakuii mocraHoBu Ilnenymy BepxoBnoro Cymy VYkpaimm Ne 3 Bin
03.03.2000 p. URL: https://zakon.rada.gov.ua/laws/show/v0004700-76#Text

2 TIpo MpakTHKy 3acTOCYBaHHS CyjiaMH YKpaiHM 3aKOHOJABCTBA Yy
cIpaBax Ipo 3JI0YMHM NpoTH Oe3nekn BUpoOHUNTBA: IlocTanosa [Inenymy
BepxoBHoro Cyny  VYkpaimm Big  12.06.2009 Ne 7. URL:
https://zakon.rada.gov.ua/laws/show/ va007700-09#Text
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TSOKKMMH ~— HAacMJAKaMH» CIIiJ, BHU3HABATH BEJIUKI, MacIITaOHi,
HETUIIOBI HACHIAKK. 3BaXKAI0YM HA Te, IO «IHII TSHKKI HACIIAKKI» €
abo kBamidikyouoo, abo o0coOiMBO KBami(iKylOUol0 O3HAKOIO
CKJIaJiB KpUMIHAIbHUX TNPaBOMOPYLIEHb, BOHM TMOBHHHI OyTH
ICTOTHO OUTBIIMMHU BiJl THX, SIKI OXOIUTIOKOTHCS MPOCTUM CKIIAIOM
BIJIMOBITHOTO JisSTHHS, SKICHO Ta KUIBKICHO BIIPI3HATHCS BiJ THX,
BIJIMOBIaNBHICTh 3@ 3allOMISIHHA SKUX BCTAHOBJIICHA B IICPIIii
yacTuHi KOHKpeTHOi crarti OY KK'.

OmKe, TSOKKI HACTIAKM — I[€ OIIHOYHE IIOHSTTS, SIKE
nependaueHo y pizHux crartax KK. Crnenudika OliHOYHUX MOHSTH
MoJIATa€E B TOMY, IO MPHU (OPMYJIIOBAHHI TAKOTO MOHATTS B 3aKOHI
3aKOHOJ/IaBellb HE PO3KPHBAE TOBHICTIO WOTO 3MICT, BIH Ha3HMBa€
JIMIIEe OOWH a00 JeKUIbKa HaWOUIbII 3aralbHUX BIACTHUBOCTEH, SKI
BUPAXKAOTh OCHOBHHUI 3MICT KJIacy 00 €KTUBHHX SIBHUIN, HAJAI0UYH
MPaBO3aCTOCOBYMM OpraHaM MpPaBO BH3HAYATH 00 €M IHOTO Kiacy,
PO3KPHUBATH 3MiCT JaHOTO B 3aKOHI MOHATTS BiIOOpaKEHHAM 1HIIAX
CYTTEBHMX O3HaK 2. 3MICT OLIIHOYHMX IIOHATH HE KOHKPETU3YETHCS B
HOPMATHUBHHUX aKTaX, BOHA Peai3yeThCs B MPOIECi 3aCTOCYBaHHS
noJioxens KK.

[lin TOKKUMH —~ HACHiKaMH, 3aBJAHUMH KpPUMiHAJIBHUM
MPaBOIOPYIIEHHM, mepemdadeHumMu y m. 5 4. 1 cr. 67 KK,
PO3YMIIOTh CYCIUIBHO-HEOE3MeYHi (MaiiHOBI, (i3W4yHi, MOpaJbHI)
3MiHH B 00’€KTi KpWUMiHAJILHO-TIPABOBOI OXOPOHHM, SIKI BHUKJIMKAHI
BUMHEHHSM 3JI0YUHY,

OTke, TOKKMMHU  HACHJIKAMH  MOXYTh  BH3HABaTHCS
3aMOMiSIHASL CEPeHBOI TSHKKOCTI TIJIECHUX YIIKODKEHb KiJIBKOM
ocobaM, MaiHOBa MIKOAa. BBakaeMmo, IO 0 TSHKKHMX HACTIAKIB
JTAHOTO KPUMIHAIBHOTO MPAaBOMOPYIICHHS CIiJT BIJHOCHHH TaKOX

! Happoupkuii B.O. HackpisHi KpHMiHAIBHO-IPAaBOBI IIOHATTS.
Hapuanpauii mociouuk. JIseiB. Kuis : FOpinkom Intep. 2022. C. 311.

2Kpusouenko JIL.H. Knaccudukauus mnpectymieHnii. XapbKoB :
Buma mxooa, 1983. C. 35-36.

3Mysuka A.A., Baripoe C.C. [TlpuuusHMH 3B’M30K Yy
KpUMiHaJbHOMY  TIpaBi:  cydacHWH craH  npoOiemu.  Arbmanax
KpuminanvHozo npasa : 30ipHuk ctareit / Bimm. pen. ILII. Anapymixo,
I1.C. bepsin. KuiB : IlpaBoBa emnict, 2009. Bun. 1. C. 352; Haykoso-
MpakTHYHUH KoMeHTap KpuMminanpHOTO KOAekcy YkKpaiHM / 3a pen.
M.I. Menbauka, M.I. XaBpoHtoka. 7-Me BHJ., epepoOit. Ta nonoB. KuiB :
IOpuanana aymka, 2010. C. 163.
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MCUXIYHUH pO3NIaj MOTEPIHiJIoro, 3aJulleHHs Horo 0e3 xkuTia abo
3aco0iB 70 iCHYBaHHs, TpPHBall NPUIHMHEHHS a00 [e30praHizaiis
po0OTH MmiPUEMCTBA, YCTaHOBU, opranizaifii. Taka o3Haka, sk
«HACTaHHS IHIIMX TSDKKUX — HACHIJKIB», BOJIOMIE TEBHUMU
0CcOOJIMBOCTAMH, apkKe HHUMH MOXYTh OyTW BH3HAHI Ti ILIKiJUIUBI
pe3ynbTaTH, SAKi B3arali HE MOXHA BUOpPAaBUTH abo SKi €
BXKOBUIIPABHUMHU 1 TIOBUHHI PO3MJISJATHCS SK TSOKKI HACIIJIKH
OyIb-SIKOTO JisHHs!.

Oco6nuBo kBai(ikyroui 03HaKH, 3a3HadeHi y 4. 3 ¢T. 399 KK
(3aBmaHHs MOTEPNUINM TSHKKUM TUJIECHUX YIIKOIKEHb Ta HACTaHHS
IHIIUX TSDKKUX HACIHIAKIB), MarOTh 3HAXOAUTHCS B TPUUYNHHOMY
3B’S3Ky 3 YMHCHHUM 3HUIIEHHSAM a00 IMOIIKOPKEHHIM MaiHa
3aXUCHUKA YH TpeacTaBHUKa ocobu. Tomy ocoba, ska yMHCHO
BUMHSE [ii, IO CTAHOBIATH HEOE3MeKy /sl JKUTTS Ta 310pPOB’S
TpeTix 0ci0, MOBMHHA MiANSATATH BiAMOBIAATBFHOCTI 32 HACTAHHS HE
TIIPKM THX HACHiAKIB, sKi BOHa mepenbadama abo CBiIOMO
MIPUITYCKaia iX HACTaHHs, aje ¥ THUX HACTIJKIB, sIKI HACTAIH, SKIIO
BOHH OXOILTIOBAIIUCS YMHUCIOM BHHHOTO 200 ITOBUHHI OYJH i MOTJIH
HUM TiepeadavyaTucs.

[Momo ocobnmBO KBamihiKyr040i O3HAKH «3aru0eins IoJei,
ITiJ] SIKOFO CITiJ PO3YMITH 0e3mocepeHb0 CIPUIHMHEHHS CMEPTi JBOM
yx OuIblIe ocob0aM, IO MICTUTBCA B 4uHHIA 4. 3 cr. 399 KK,
BBQ)KAEMO JIOTIYHOIO BJIACHY IPOIO3MIIIO PO BHOKPEMIICHHS! HOBOT
gactuHU cT. 399 KK — 4. 4 cr. 399 3 QopmymnroBaHHIM «ii,
repenoadeHi YacTHHOIO MEPIIO0, APYror ado TPEeThoo IIi€l cTaTTi,
110 COPUYMHIIIN 3arHOeIb IO,

3Bakaroul Ha 3HAYHE IOLIMPEHHS TPYNOBOi 3JIOYMHHOCTI, a
TaKO)X Ha CHPOIICHHS BYMHEHHS KPUMIHAIBHOTO IIPABOIOPYLICHHS
rpyrmoro ocid, mopeuro mepeadaunty B 4. 2 cT. 399 KK 3numieHHs un
TMOIIKO/DKSHHS. MaliHa B CKJIaJIi TPYIH 0Ci0 3a MONEePEIHBOI0 3MORBOIO.
YpaxyBaHHs i€l TPOMO3UILi 3a0e3MeYnTh MOCIIIOBHICTh 1 MOBHOTY
KPUMIHAJTLHO-TIPABOBOI OXOPOHM 3aXHMCHUKA YM TIPEJICTABHHKA OCOOU
BiJI TPYNoOBHUX (OPM TPOTHUIPABHOI TOBEIHKH, & TaKOX CHPHATHME
e(EeKTUBHIIIIIH peaizarrii MPUHIIMIIIB CIPaBeJTUBOCTI "
IHIMBITyaJTi3allii KpUMIHAJILHOT BiITOBIAJIbHOCTI.

! Mangpo O.B. KpumiHanbHa BilNOBiNANbHICTh 3a 3JI0YHHH, IO
MOCSTAIOTh Ha JKUTTA Ta 3J0pOB’S CyAJi, HAapOAHOTO 3acijaress Yu
MIPUCSDKHOTO : JTUC. ... KaH. opua. Hayk : 12.00.08. Kuis, 2014. C. 170.
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3.2. [lokapaHHs 3a yMUCHe 3HUIIEHHS] 200 MOIIKO/IKEHHSA
MaiiHa 3aXMCHUKA YU NMPeACTABHUKA 0CO0H

3akoHOZAaBYE BU3HAYEHHS TOKapaHHS CPOPMYIHOBAaHO B 4. 1
ct. 50 KK, BIiOmoBigHO 1O TOJIOKECHB SIKOI IMOKApaHHS € 3aX0I0M
MIPUMYCY, IO 3aCTOCOBYETHCS BiJ IMEHI JIep:KaBU 32 BUPOKOM CY.Iy
IO oco0M, BHU3HaHOI BWHHOIO Y BYMHEHHI KpPUMIHAJIBHOTO
MPaBOMOPYIICHHS, 1 OJISTAE B epeadaueHOMY 3aKOHOM OOMEKeHHi
npae i cBo6O 3aCyKEHOT0 .

[lutanHs mnpo TOKapaHHS 3a YMHCHE 3HHINEHHSA abo
MOIIKO/PKCHHST MaliHa 3aXMCHUKA YU TpeIcTaBHMKa ocodu (cT. 399
KK) HEMOXJIMBO BMBYATH 0€3 JOCIIIKEHHS CaHKIiH JaHOT HOpMU.
Takox ciig BIACTEXWUTH CIIBBIJHOIIEHHS CAHKIIA  JAaHOIO
KPUMIHAIBHOTO TPaBOMOPYIIEHHS 13 CAHKIISMH 1HIMUX isHb, IO
MOCSTalOTh HA AHAJIOTIYHI O0’€KTH 1 € CYMDKHUMH [0
MpaBoIOpyIIeHHs, mnependadeHoro cr.399 KK. Kpim Toro,
HEMOXJIMBO OMHHYTH CaHKIii 3arambHOi HOpMH — cT. 194 KK.
[IpoBenenwii aHami3 HamacCTh MOXKIWBICTh BUAUTATH BiJMIHHOCTI
CaHKII 3a3HAYeHUX JisSHb 1 Oyme MATPYHTAM IS (OpPMYBaHHS
MPOIO3HIIIH MO0 X BIOCKOHAJICHHSI.

Ha cporozsi edeKTHBHICTE MPOTHAII 3MOYMHHOCTI MPSAMO
3aJICKUTh BiJl MOMJIIMBOCTEH 1 BIUIMBY KPHUMiHAILHO-TIPABOBHX
cankmii. ToMmy criiig He nMIIe MOCWIATHCS HA BCTAaHOBJICHUH B
Hopmax KK  BuuepmHuii  mepenmik  BWAIB  KpUMiHAIBHUX
MPaBONOPYIIEHb Ta MOKapaHb, IO MPU3HAYAIOTHCS 32 IX BUNHEHHS, a
1 3aCTOCOBYBAaTH HAyKOBO OOIDYHTOBaHI Ta B3a€MO3YMOBJIEHI, TaKi,

! Kpuminaneeuit  komeke VYkpainm Bim 05.04.2001 p. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text

2 JlroGuenko T.C. Jleski NMUTaHHS WOA0 MOKAPAHHS 3a YMHCHE
3HUIIEHHS a00 MOMIKO/DKEHHs MaifHa 3aXMCHUKA YM MPEACTaBHUKA 0COOU.
Cyuacni npobremu npasoeozo, eKOHOMIUHO20 MA COYIANLHO20 PO3GUMKY
Oepoicasu : te3n pom. XIII MixHap. Hayk.-pakT. KOH(., NPHCBSY.
30-piuyuto Xapk. Hal. YH-Ty BHYTp. CIpaB y CTaTyCi YHIBepCHTETYy
(Biganmg, 22 mucrtom. 2024 p.). Bimmmmg : XHYBC, 2024. C.98;
Jlrobuenko T.C. OcoOuuBOCTI TOKapaHHS 3a YMHCHE 3HHIICHHS abo
MIOIIKO/DKCHHS MaliHa 3aXWCHUKa YW TPEACTaBHHKA O0COOM. Bichux
Acoyiayii kxpuminanvrozo npasa Ykpainu, 2025. Bum. 1 (21). C. 248. DOLI:
https://doi.org/10.21564/2311-9640.2025.23.334342
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IO BiAMOBINAIOTH TSHKKOCTI KPUMIiHAIBHOTO MPABOMOPYILICHHS M
0C001 BUHHOT0, KpUMIHAJILHO-TTPABOBI CAHKII1.

Hnst Toro, mo0 caHKIil BUKOHYBaIX CBOI (PYHKII{, BOHW MarOTh
BIJIMOBIJATH BCTAHOBJICHUM BUMOT'aM, a CaMe — BIIMIOBIATH CYCHLIbHIT
HeOe3meni MissHHA 1 MOIIMPEHOCTI KPHMiHANBHHX MPaBONOpPYLICHb
MEBHOTO BHIY, OyTH Y3rO/PKEHUMH 3 CAHKLISIMM 33 BUMHEHHS 1HILIHX
ONMM3BKMX 332 BUJIOM 1 XapaKTepoM KpPHMIHAIBHHUX MPaBOMOPYILEHB,
nepeadayaTy MOXKIIMBICT 1HIMBIAyati3allii MOKapaHHs 3 ypaxXyBaHHIM
MOXKJIMBUX BapiaHTIB YYMHEHHS KPWUMIHAJIBHOTO TPABOMOPYLICHHS B
peansrocTi!. BBostun 10 crpyktypr KK HOBY KpMMiHAIBHO-TIPABOBY
HOpMY, 3aKOHOJaBelb a0o B3araji He OOIPYHTOBYE OKPECIICHHSI
CaHKIIIM 1 BUOIp MOKapaHb, SKi iX HAINOBHIOKOTH, a00 BH3HAYaE IX,
mopiBHIOWOYH 31 caHKiisiMua iHmmx HOpM KK, mo mependavaroTh
BIZIITOBITAJIHHICTB 32 CXOXKI UM CyMIXKHI KPUMIHAIBHI TTPaBOIOPYIICHHS.
ToMy TpaBHIIBHOIO € TyMKa, IO JUIS CAaHKIIH KPUMiHATEHO-TIPABOBHX
HOPM XapaKTepHi Ti XK BUMOTH, IO TpeJ sIBISIOTHCS 1 10 3aralbHUX
MIPUHIMIIB KPUMIHAJIBHOTO TIpaBa: iHAMBIAyasi3allii, CIIpaBeIHBOCTI,
JOUUTEHOCTI?.

loBopsium mpo TOKapaHHs 3a yMHCHE 3HHIIEHHS a0o
MOIIKOJPKEHHS MaliHa 3aXMCHHMKA 4M IMpeacTaBHUKa ocodu (cT. 399
KK), Mux He MokeMO OOIMTH TOKapaHHS 3a CYMDKHI KpPHMiHAJIbHI
MIPABOIIOPYIIICHHS, TIOB’s3aHi 31 3HWUIICHHSM YU TIONIKOJKSHHIM
maiiga. Takumu € cr. 194 «YMmucHe 3HUIEHHS 200 IOIIKODKEHHS
MaiiHa» (3araibHa HOpMa) Ta CT. 347 «YMHCHE 3HUIICHHA abo
MOINKO/PKEHHST MaifHa TpalliBHUKAa IPaBOOXOPOHHOTO OpTaHy,
MIpaliBHUKA OpraHy Jep:KaBHOT BUKOHABUOI CITy»OW 49X TPUBAaTHOTO
BUKOHABLS», cT. 347! «YMuCHE 3HHUIIEHHS a00 MOLIKOIKEHHS
MaiiHa  KypHaJicTa», CT.352 «YMuUCHe 3HUIIEHHA  abo
TIOIIKO/PKEHHSI MaliHa CITy>KOOBOI OCOOM YM TPOMaJASHUHA, SKHMA
BHUKOHYE TPOMaZICbKUi 000B’s130k», cT. 378 KK «YMucHe 3HUIIICHHS
a0o TMOIIKO/KCHHS MaiHa CyAJi, HapoJHOTO 3acijaTess YH

'Tuumna T.€. KpuminanbHa BiANOBiZaIBHICTE 3a BTPyYaHHS B
JISTIBHICTD 3aXMCHUKAa YKpaiHu : auc. ... a-pa ¢inocodii : 081 «IIpasoy.
Xapkis, 2021. C. 207.

2 Kamwxenako  O. Peamizamis ~ mpuHIMITB ~ 3aKOHHOCTI  Ta
CIpaBeIMBOCTI PU BCTAHOBJICHH] CaHKIIH y KpUMiHaNbHOMY TipaBi. Hawe
npaso. 2010. Ne 4. Y. 2. C. 121; Opnosckast H.A. OcHOBaHUS U TPUHITUTIBI
MIOCTPOEHHSI YTOJIOBHO-TIPABOBBIX CaHKIMHA: MoHorpadus. Onecca: HOpun.
qmt., 2011. C. 468.
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MIPUCSDKHOTOY (CIielianbHi HopMHu). Lle HopMu, sIKUMH Tiepen0oadeHo
KpPUMIHAJIBHY  BIIIMOBIIANBHICTE 33 yMHCHE 3HUINCHHS abo
MTOIIKOKECHHSI MaiiHa CTOCOBHO PIi3HHX KaTeropii ocid y 3B’S3Ky 3
BUKOHAHHSIM HUMU NIEBHUX 00OB’SI3KiB.

Sk BUIUIMBAE 3 aHAITI3Y CAHKIii BKa3aHUX HOPM, BOHU MICTSTh
HACTYITHI BUM MTOKapaHb:

— wrpad Big IATASCATH 1O CTa HEOMOJATKOBYBaHUX
MiHIMYMIB JOXO/IB TpoMaasH abo MpoOaliiHuKi HArJISI Ha CTPOK 110
TPHOX POKiB, 800 OOMEKEHHSM BOJIi Ha CTPOK IO TPhOX POKiB, ab0
1030aBJICHHS BOJIi Ha TOM camuii cTpok (4. 1 ct. 399 KK);

— 1030aBJICHHS BOJII Ha CTPOK BiJl II’SITH JO BOCBMH POKIB —
NpyM  BYMHEHHI  Ai  OUIIXOM  mignany, BuOyXy, I1HIIUM
3aralbHOHEOE3IMEeYHHM CIIOCOOOM a00 NP 3alodisSHHI IIKOOH B
0COOIMBO BENMUKUX po3Mipax (4. 2 ¢T. 399 KK);

— TM030aBJCHHS BOJII Ha CTPOK BiJl BOCBMH A0 II’ITHAMISATH
POKiB — y BHIAJKax CHPUYMHEHHS 3aru0Oenh Jo/ed, 3aBJaHHs 1M
TSOKKAX ~TUIECHUX VIIKOPKEHb YW HACTaHHS IHIINX THKKAX
HacmiakiB (4. 3 ct. 399 KK).

IIpu upoMy, 3aranpHa HOpMa, cT. 194 KK, MicTuTh HacTymHi
CaHKITII:

— mTpad Big omHiEl THCAYI OO0 YOTHPHOX  THCAY
HEOITI0IaTKOBYBAaHUX MiHIMYMIB JOXOJIB TpOMaAsSH a00 rpoMajchKi
po0OTH Ha CTPOK BiJ CTa JBAALATH IO JBOXCOT COpPOKa TrOJWH, abo
BHIIPaBHI pOOOTH Ha CTPOK JIO IBOX POKiB, a00 OOMEKEHHS BOJII Ha
CTPOK JIO TPHOX POKIB, a00 MM030aBJICHHS BOJI Ha TOW CAMHH CTPOK
(a. 1 ct. 194 KK);

— T030aBJICHHS BOJI Ha CTPOK BiJl TPHOX JO JECATH POKIB Y
BHITAJIKy BYMHCHHS MiSTHHSA IUISXOM IMignany, BHOYXy YH 1HIITHM
3arajJbHOHEOE3NEYHNM CITOCOO0OM, a0 TpH 3amoJlisTHHI MaiHOBOI
IIKOJX B OCOOJIMBO BEJIHKUX PO3Mipax, abo y pa3i CIpUYHMHCHHS
3aru0eri Jiroiel un IHIUX TKKUX Hacmiakis (4. 2 cr. 194 KK).

VY cankiisx crarei ct. 347 ta cr. 347-1 KK nependaueHo
MOKapaHH:

— rpad Bix OAHIE]T THCSYI 0  YOTUPHOX  THUCSY
HEOIIOJaTKOBYBaHUX MiHIMYMiB JIOXOIIB rpoMaisH abo
mpoOaiHHMI HATJISAA Ha CTPOK J0 II'SITH POKIiB, 00 0OMEXEHHS BOJIi
Ha To# cammii cTpok (4. 1 ct. 347, 347-1 KK);

— mo30aBjeHHs BOJI HA CTPOK BiJ INECTH OO I’ SITHAAUSATH
POKIB MpY BUYMHEHHI JiSHHS MUIIXOM IIijmnany, BUOyXy abo iHIIUM
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3araJbHOHEOE3NECYHUM CIIOCOOOM UM 3aIOMISHHI 3aru0ei JToAeH Ju
IHITUX TSOKKEX HacmiakiB (4. 2 c1. 347, 347-1 KK).

Camnkii cr. 352 KK nepen6ayarots:

— mTpad Bif MATASCATH A0 ABOXCOT HEOIOAATKOBYBaHHX
MIiHIMYMIB JOXOJIB TpoMaasH abo MpoOaliiHui HArJISI Ha CTPOK 110
YOTUPHOX POKIB, 200 M030aBJICHHS BOJI HAa TOW CaMHid CTPOK — IPH
BUMHEHHI OCHOBHOTO CKJIaJy KpHMIHAJIBLHOTO IIPaBOMOpyIIeHHs (4. 1
cT. 352 KK);

— mo30aBJIEHHS BOJI Ha CTPOK BiJ II’SITH 10 JIBAHAIISTH POKIB —
y pa3i BUMHECHHS [iSIHHS IUIIXOM IMianany, BUOyXy abo iHIIUM
3araJbHOHEOE3MEUHHUM CIIOCOO00M, ab0 y pa3i CIPUYMHEHHS 3aruoeri
JIFO/IeH UM HACTaHHI 1HINMX TSDKKUX HaciakiB (4. 2 ct. 352 KK).

V cankmisx cr. 378 KK MicTATbCS Taki IOKapaHHs, SK:

— mnpoOalliHUH HAriIgxg Ha CTPOK OO0 II'SATH POKiB abo
o30aBJICHHS BOJIi Ha ToM caMuii cTpok (4. 1 cT. 378 KK);

— Mo30aBJcHHS BOJI HA CTPOK BiJ IIECTH OO IT ITHAALSATH
POKIB — IIpY BUMHCHHI JiSHHS OUIIXOM IMiANany, BUOyXy a00 iHIIUM
3aralbHOHEOE3IMEYHNM CIIOcO00M, ab0 MpH CIPUYHUHEHHI 3aruoeni
IO Y1 HACTAHHI 1HIIHX TSOHKKUX HacmiakiB (4. 2 ¢T. 378 KK).

V3arajpHIOIOYM BHUKIaJ€HE, MH I100ayMid, IO OCHOBHI
CKJIaa{d BKa3aHMX KPHMIHAJIBHHX IIPaBOIOPYIICHb IepeadadaroTh
HACTYITHI Bapiallii CaHKIIIH:

— mTpad Big omHiEl THCAYI OO0 YOTHPHOX  THCSY
HEOITI0IaATKOBYBAaHUX MiHIMYMIB JOXOJIB TpOMaAsSH a00 rpoMajCchKi
po0OOTH Ha CTPOK BiJ CTa ABAALATH IO JBOXCOT COpPOKa roauH, abo
BHIIPaBHI pOOOTH Ha CTPOK JIO IBOX POKiB, a00 OOMEKEHHS BOJII Ha
CTPOK JIO TPHOX POKIB, a00 MM030aBJICHHS BOJI Ha TOW CAMHH CTPOK
(a. 1 ct. 194 KK);

— mrpady Bim OmHIE]l THCAYI O YOTHPHOX THCAY
HEOITOJaTKOBYBaHUX MiHIMYMiB JIOXO/IB rpoMaasH abo
mpoOaIifHOro HArIIy Ha CTPOK JO II'SITH POKIB, 800 0OMEKEHHIM
BOJII Ha TOM camuii cTpok (4. 1 c1. 347 KK);

— mrpad Bif MATOSCATH A0 ABOXCOT HEOIMOAATKOBYBAHHX
MIiHIMYMIB JOXO/iB TpOMaasH abo mpoOaIiiHUi HArJISII Ha CTPOK 10
YOTHUPHOX POKIB, a00 1M030aBJIECHHS BOJII HAa TOW CaMH CTPOK — IPH
BUMHEHHI OCHOBHOTO CKJIaJy KPUMIHAJIBLHOTO IIPaBomopyeHss (4. 1
ct. 352 KK);

— mpoOamiiHMKA HAriasg Ha CTPOK [0 IUSTH POKIB abo
no30aBieHHs BoJIi Ha Toi camuit ctpok (4. 1 ct. 378 KK);
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— wrpad Big TATASCATH O CTa HEOMOJATKOBYBaHUX
MIiHIMYMIB JOXO/IB TpoMaasH abo MpoOaliiHuK HArJISI Ha CTPOK 110
TPHOX POKiB, 800 OOMEKEHHSM BOJIi Ha CTPOK JO TPhOX POKiB, ab0
mo306aBJIcHHs BOJII Ha TO# camuii cTpok (4. 1 ct. 399 KK).

KgamiikoBani ckiamu mepen0davaroTh HACTYIHI  BHIU
MOETHAHHS TTOKaPaHb;

— mo30aBJCHHS BOJI Ha CTPOK BiJ TPHOX JO JCCSTU POKIB Y
BUIIAJKy BYMHEHHS JiSIHHA [UISXOM IMiNaiy, BHOyXy Yd IHIIHM
3araJbHOHEOE3MeYHNM CcrocoOoM, abo MpH 3aroMdisiHHI MaiHOBOL
IIKOJX B OCOOJIMBO BEIUKUX PO3Mipax, abo y pa3i CHpHUYMHCHHS
3aru0eri Jiro el un IHIIUX TAXKKUX HacmiakiB (4. 2 cr. 194 KK);

— 1mo030aBJCHHSA BOJI HAa CTPOK BiJ IIECTH OO II’SITHAAUSATH
POKIB IIpY BUMHCHHI JISHHS IIIIXOM IIiAany, BUOyXy a00 iHIIUM
3arabHOHE0E3MEeYHIM CTIOCOOOM UM 3aIOAisTHHI 3aru0eni Ioaei an
IHIINX TSOKKUX HacmiakiB (4. 2 cr. 347, 347-1 KK);

— M030aBJICHHS BOJII HA CTPOK BiJ IT’SITH IO IBAHAALSTH POKIB —
y pa3i BUMHEHHS MiSHHSA IIIAXOM IIignany, BUOyXy a0o iHIIKM
3araJbHOHE0E3NECYHNM CIIoco00M, a00 y pa3i CIpUYHHEHHS 3aruoeli
JIFOJICH YW HACTAHHI 1HIINX TSHKKUX HAacIiakiB (4. 2 cT. 352 KK);

— Mo30aBJcHHS BOJI HA CTPOK BiJ IIECTH IO IT ITHAALSATU
POKiIB — IIPH BUMHEHHI MiSHHS OUIIXOM IiAmamy, BHOyXy a0o 1HITAM
3arajJbHOHEOE3NEYHNM CITIOCOOOM, ab0 MpH CIpUIUMHEHHI 3aruberi
JIIOJIeH YW HACTaHHI IHIMUX TSHKKUX HachiakiB (4. 2 cr. 378 KK);

— T030aBJICHHS BOJII HA CTPOK BiJI IT’ITH JI0 BOCBMH POKIB — ¥
pa3i BUYMHEHHS MisSHHSA OUIIXOM IiAmany, BHOyXy a0o IHIIUM
3araJbHOHEOE3NEYHNM CIIOCOO0OM a00 NpH 3amojisHHI IIKOIW B
0CcO0IMBO BeMKHUX po3mipax (4. 2 ct. 399 KK).

3 yciX HaBeJIEHWX HOpPM JIMIIE OJHA Ma€ OCOOJIHBO
KBaTi(PIKOBAaHMHM CKJIaJd, CAHKISA SKOTO MICTUTh IIOKapaHHSI Yy
BHIJISIAI 1MO30aBJCHHS BOJI HA CTPOK BiJ BOCBMHM [0 IT’SITHAIIATH
POKIB — y BHIIaJKaxX CIPUUMHEHHS 3aru0enb JIIOJCH, 3aBIaHHS M
TSOKKAX ~TUIGCHUX YIIKO/DKEHb YW HACTAHHSA IHIIMX —TSKKUAX
Hacmiakie (4. 3 cr. 399 KK).

TakuMm YMHOM, TIpY TIOPIBHSHHI CaHKIIH 3a3HAYEHUX HOPM
MPOCITIIKOBYETHLCS CUTYAITisl, KOJIM BHJIU Ta PO3MIpH MMOKapaHb, IO iX
HATOBHIOIOTh, He 30iratotecs. [lpm 1mpomy, mepmi X dYacTHHU
CBiqY4aTh IMpO Te, 10 CaHKIII HOpPM, fKi MepeadavaroTh
BIJIMOBIIbHICTh 32 YMHCHE 3HHUIICHHS a00 MOIIKO/PKCHHS MaiiHa

~ 152 ~



T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

pi3HUX OCi0 y 3B’S3Ky 3 BHKOHaHHSIM TEBHOI IisSUILHOCTI, Maiike
3aBX/IU € 3HAYHO CYBOPIIIUMH, HiXk y caHkIlii 4. 1 cT. 194 KK.

[Itpad s’k OCHOBHE MOKapaHHS B OCHOBHHX CKJI3JIaX YMHCHOTO
3HUILICHHS YM TIOIIKO/KCHHS MaifHa Ma€ HACTYTIHI Bapiallii;

—BiJ ONHIET THCAYI O YOTHUPHOX THCSY HEOMOJATKOBYBAaHUX
MiHIMYMIB J10X0iB rpoMajsH (4. 1 ct. 194, 4. 1 ct. 347, 347-1 KK);

—BIJ I’ SITACCATH 0 ABOXCOT HEOMOJAATKOBYBAaHUX MIHIMyMIB
noxofiB rpomajsH (4. 1 cr. 352 KK);

—BII I’ATOECATH OO0 CTa HEONMOJATKOBYBAHHMX MIHIMyMIB
npoxoxiB rpomansH (4. 1 ct. 399 KK).

[lpu 1poMy BusiBIIEHO, 110 B omHik caskiii (y cr. 378 KK)
OCHOBHMI CKJIaJl KPUMIHAJILHOTO IPABOIOPYILICHHS HE Tependadae
MOKapaHHsd y BHINIsAOI IuTpady. Taka cHTyalis € HeOOIpPYHTOBAHOIO i
HEJIOTIYHOI0, aJ)Ke€ CTYMIHb CYCIHUILHOI HeOE3MEKH NisHb, BUBHAYCHHX Y
q. 1 c1. 347, 347-1, 352, 399 KK, Ta npaBomopyIieHHs, IepeadadcHOro
4. 1 c1. 378 KK, mpakTnaHO OJHAKOBHH.

I'pomaznceki poOOTH SK albTEpPHATHBHUN BHJ ITOKAPAHHS
nependavaeThes JUIIe B OgHIN caHkiii — y ¢T. 194 KK Ha cTpok Bix
CTa OBAAISTH 0 TBOXCOT COpPOKa TofauH. Takox murmre caHkiis 4. 1
ct. 194 KK nependavae mokapaHHsS y BUIIISAI BHIIPaBHUX PoOIT Ha
CTPOK JI0 IBOX POKIB.

Haromicts y caHkIisfx ct. 194 BifcyTHE TTOKapaHHSA Y BHTIISIL
poOaIifHOrO HAMISIAY, SKE IMIUPOKO IMPHUCYTHE Y Pi3HUX Bapiamisx y
CaHKIIAX BKa3aHHX HOPM: JO TpbhoxX pokiB (4. 1 cT.399 KK); mo
qoTHphOX pokiB (4. 1 cT. 352 KK); no m’satu pokiB (4. 1 cT. 347, 4. 1
cT. 347-1 KK, 4. 1 cT. 378 KK).

OOMe)xeHHS BOJII TaKOX IIPEJICTAaBICHO B aHATi30BaHUX
CaHKINAX Y TaKMX Bapialisx: 10 TpboX pokiB (4. 1 ct. 194 KK, 4. 1
cT. 399 KK); no m’situ pokiB (4. 1 cr. 347, 347-1 KK). O0mexeHHs
BOJII BIICYTHE Yy caHKIisX cTareit 352, 378 KK.

[To30apnieHHs BOJIi HepeadayaeThcsi Ha CTPOK IO TPHOX POKIB
(ua. 1 cr. 194 KK, u. 1 cr. 399 KK); 10 goruprox pokis (4. 1 cT. 352
KK); no m’satu pokis (4. 1 ct. 378 KK). [To30aBieHHs BOJII BiJICYTHE
y caHkiisgx 4. 1 cr. 347, 347-1 KK. OTxe, 1110 CTOCY€ETLCS PO3MIpPIB
M030aBJICHHS BOJI, TO TYT T€X (DIKCYIOTBCS CYTTEBI BIAMIHHOCTI.

Tax sik MpeAMETOM HAIIOTO AOCHIKCHHS € YMUCHE 3HHUIICHHS
a00 IMOLIKO/KEHHS MaiiHa 3aXMCHUKA YU NPEJCTaBHUKA 0CcoOH, a B
JaHOMY TIAPO3AUII — IOKapaHHs JIMIIE 3a isSHHS, NepeadaycHe
cT. 399 KK, TO Bifpa3sy 3ayBa)KMMO, III0 CAHKINI IHIIMX CYMIXXHHX
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KPUMIHAIbHO-IPAaBOBUX HAMHM HE BHBYAJIUCSH 1, BiJOBIAHO,
MPOMO3HUIIT MO 1X YAOCKOHAIEHHIO HE MPONOHYBaTUMYThCH.

3a y3arajgpHeHHsIMY, ripoBeacHuME T.€. THUnHO, CrieIiaTbHUME
npaBUIaMy MOOYI0BH KPUMiHAJIBHO-TIPABOBUX CAHKIIIH €:

1) BapiaTuBHICT, CaHKIiH He MOBHUHHa OyTH 3aHAATO
BEJIMKOIO, aJbTepPHATHBHA CaHKIiA Mae mepeadavaTu He Oinblie
TPHOX BUIB MOKapaHb, 3akpimieHnx y KK (kpim cankumiii ctarei, mo
nepeadadaroTh BiINOBIAaIbHICTh 32 KDUMIHAIBHI IIPOCTYIIKN);

2) caskmii 3a pi3HI KpUMiHAJIbHI MPaBOMOPYIIEHHS MYCSTbH
OyTH CIHIBPO3MIPDHHMH 3aJIGKHO BiJ TSKKOCTI KPHUMiHAIBHOTO
MPABOIOPYIICHHS,  BaXJIMBOCTI  00’€KTa  MOCSTaHHS,  PiBHS
CYCILJIbHOI HEOC3MeKH;

3) omHaKoBi 3a piBHEM CYCIIJIBHOI HEOE3MEeKH KPUMiHAIBHI
MPABOIIOPYIIICHHST TOBUHHI TependadaTd MPHOIM3HO OJHAKOBE
mokapaHHs. | HaBmaku — Pi3HI 32 CTYIIEHEM CYCIJIBHOI HeOe3mekn
KpUMiHAIIbHI TPaBOTIOPYIIEHHS HE TOBHHHI IepeadavyaTd OJHAKOBi
MOKapaHHS;

4) MiHIManpbHa  MeXa caHKmii 3a  KBamiikoBaHe
[IPAaBONOPYIIEHHS HE MOBHHHA «3aXOAUTH» 32 MaKCHUMAJbHY MEXY
MOKapaHHs, BCTAHOBJIEHOTO 3a OCHOBHE (HeKBai(hikoBaHe) JisHHs'.

[Ipu 3acTtocyBaHHI HaBEACHWX MPABHJ [0 CAHKIH, SKAMH
BH3HAYEHO MEXI KpUMIHAIBHOI BiJMOBINATBHOCTI 3a YMHUCHE
3HUIIEHHS a00 IMOLIKO/PKEHHS MaiiHa 3aXMCHUKA YU NpeACTaBHHKA
0co0W, MPUXOAMMO 1O BUCHOBKIB, II0 HE BCi HaBEACHI BUMOTH 1
peKoMeHalil BUTPUMaHi 3aKOHOJABLIEM.

Tak, ananiz cankmii ct. 399 KK mpu3BoanTs 10 BHUCHOBKY,
ANBTEPHATUBHICTH CAHKIIIT TPOCTEXKYETHCS JHIIE Y 1. 1 ct. 399 KK;
3a0€3MeYCHO TMOCTYOBHii 1 HOMlpHI/II/I nepexiJ CTYyINEHIO 3pOCTaHHs
KapaHOCTl MiHiManbHI Mexi caHkmii cT. 399 KK He TIEPETHHAIOTECS
MiX co00r0. AJjie ISl CaHKIIii JaHOT HOPMHU He XapaKTepHi JT0JaTKOBI
BUAM TOKapaHHA. KpiM TOro, CIocTepiraeThCsl CHUTYyallisi, KOJIH B
Mexax oxniei cankiii (4.1 cr.399 KK) nBa pi3Hi 3a cTryneHem
TSHKKOCTI 1 CyBOPOCTI TMoKapaHHs (0OMEKEHHS Ta MT030aBICHHS BOJI1)
nepen0avaroThCsl B IIGHTUYHUX MeKaX. B MOPIBHSAHHI 3 CaHKI[ISIMH,
SKi 3a0e3MeuyloTh MeXi KpUMIHAJIbHOT BiAMOBINAIBHOCTI 3a iHIII

! Twunna T.€. KpuMiHanbHa BiOmoOBimanbHiCTE 3a BTpydYaHHS B

JISTIBHICTD 3aXMCHUKa YKpaiHW : auc. ... a-pa ¢inocodii : 081 «IIpasoy.
Xapkis, 2021. C. 208.
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CYMDKHI KpUMiHaIbHI MPaBOMOPYILICHHS, TOB’S3aHi 31 3HUILECHHAM
YH MOIIKO/DKCHHSM MaifHa CreIlialibHUX MOTEPIINX, CaHKIT cT. 399
KK € menm cyBopumu.

Omxke, wTpad Yy CaHKI[AX aHATI30BaHUX HOPM MAae€
HaJ3BUYAIHO BEIUKI Mexi — (pakTruHO Bij m’saTaecsaty (4. 1 ct. 399
KK) mo woruprox teicsy HMJI' (u. 1 cr. 194, u. 1 cr. 347, 347-1
KK). [Ipuuomy, mMakcUMalbHUI po3Mip mTpady XapaKTepHHH SK
JUIS 3arajibHOi HOPMH, KpPUMiHAJIbHA BiJIMOBIIAIBHICTE 32 SKOIO
HACTYINAa€ Yy BUMNAJAKY 3alOMisHHSA IIKOJU Y BEJIMKOMY pO3MIipi
(6impmre 250 HMI[F) Tak 1 ans cnerianbHoi (4. 1 ct. 347, 347-1
KK), me po3mip MKOIU 3HAYCHHS HE Mae. TOMy TMPOTIOHYEThCA,
BPAXOBYIOUH TPHHLIHII CIPaBEUIMBOCTI 1 HaIli MPONO3MINI 100
3MIH 10 po3Mipy mkoau y 4. 1 ct. 399 KK, nmependauntu y BKa3aHii
CaHKIIIi OCHOBHE IOKApaHHS Y BUTIIAAI IITpady Ha PiBHI BiJ OFHIET
1o nBox tucsta HMJT .

ITokapanHd y BHIVISIOI OPOOALIMHOTO HATIALY Y CYMDKHHX
JUSTHHSX, K 3a3HAYANOCS BHILE, TAKOXK MAa€ HAWPI3HOMAHITHIII (hopMH
nposBy: Big TpboX (4. 1 c¢T. 399 KK) mo m’situ pokiB (4. 1 cT. 347, u. 1
cT. 347-1 KK, u. 1 ct. 378 KK). 3Bakaroun Ha MpONOHOBAHI 3MIHU Y
q. 1 cr. 399 KK, a Takox 3 MeTor0 yHidikamii KpuMiHAIEHO-IIPABOBUX
CaHKIIIH TIPOIIOHYETHCS BCTAHOBHUTH TEPMIiH IPOOAITIHOTO HAIsImy y
caskii 4. 1 ct. 399 KK cTpokoM 110 11’ SITH pOKiB.

OOMexXeHHS BOJI, K 1 MpoOAIiifHII HATJIS, TIPEICTABICHO B
aHaTI30BaHUX CAHKINAX y Bapialisx Bix TppoX (4. 1 cT. 194 KK, 4. 1
cT. 399 KK) no m’aru pokiB (4. 1 ct. 347, 347-1 KK). 3Baxkaroun Ha
Te, MO NMOKapaHHA Yy BHIJIAAI NPOOaIliiHOTO Harisaay (akKTHIHO €
ANPTEPHATHBOI0  OOMEXKEHHIO BOJIi, BPaxXxOBYHOUH 3MiHHU Y
mucno3utiro 9. 1 cr. 399 KK mrono po3Mmipy MaTepiadbHOT ITKOAN Ta
caukmiro 4. 1 ct. 399 KK momo tepMiHy mpoOamiiHOTO Harisay, 3
METOI YHiiKallii KpUMiHAIbHO-TIPABOBUX CAHKIIH MPOMOHYETHCS
BCTAaHOBHUTH TEPMIiH OOMeXeHHs Boji y caukmii 4. 1 cr. 399 KK
CTPOKOM JIO IT’SITU POKIB.

V yunHIN caukuii 4. 1 cT. 399 KK 3a BUMHEHHS OIHOTO i TOrO
CaMoro JiSiHHS MH MOXEMO CIIOCTEpIraTd HEIOMyCTUMY CHUTYaIlio:
pi3HI 3a CTyneHeM TSDKKOCTI ToKapaHHs (MpoOaiiiHuii Harsn,
oOMe)XeHHs Ta 1M030aBJICHHS BOJI) MPOMOHYETHCS 3aCTOCOBYBATH B
OJIHAKOBOMY poO3Mipi (10 TpboX pokiB). ToOTO, 3aKOHOJABEIh B
OMHIM CaHKIi TMPONOHYE KapaTH BWUHHY OCO0Y OJHAKOBUMH
TepMiHAMH BiJOYBaHHS DPi3HMX 3a CTYNEHEM TSDKKOCTI TOKapaHb.
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Taxka cutyaris € abCcypIHOIO, HEJOTIYHOK, TAKOI0, IO MOPYIIIYE JTi0
MIPUHIIUITY CIIPABEUIMBOCTI, TaK K HE MOXKHA TiepeadavaTy pi3Hi 3a
CTYIIEHEM TSDKKOCTI TIOKapaHHS B OJHAKOBHX MEXax B OJHIN
KpUMIiHAIBHO-TIPaBoBii cankuii. Tomy, Ha BiAMiHY BiA mpomo3uiii
npo 30iNbIICHHA A0 I'STH POKIB TEPMIHY MOKapaHb y BHIIISAL
npoOaniiiHoro HarnisAay Ta oOMEXeHHS BOJi, TEPMiH MOKapaHHS Y
BUTJISIAI TIO30aBJICHHST BOJIi TMPOTMOHYETHCS 3aIUIIMTH B YHHHIHA
penaxiii — 70 TPhOX POKIB.

[lomo xBamidikoBaHUX CKJIAJAIB BKa3aHUX IPABOIOPYIICHb
CJIiJ 3a3HAYUTH, IO Maibke BCi BOHM (4. 2 cT. 194, u.2 cT1. 347, u. 2
cT. 347-1, 4.2 cr.352, 4.2 c1.378 KK) MicTaTh Taki IOCHTHYHI
KBaTi(DiKyrOUi O3HAKU: BUMHEHHSI JISIHHS MUISIXOM MiANany, BUOYXY
a0o0 1HIIMM 3araJbHOHEOE3MEYHUM CIOCOOOM, a TaKOXK 3aIlOMisIHHS
3aruoeni IoAei UM 1HIINX TSHOKKHUX HACTIAKIB, okpiM 4. 2 ¢T. 194 KK,
J¢ KBami(iKylOuol O3HAKOK BBAXKAETHCA TAKOXK 3alOMISHHS
MaifHOBOT IIKOAW B OCOOJIMBO BEIMKHX po3mipax. Bei mi caskmii €
0c3anbTePHATUBHUMH, TaK SK Mepen0avyaloTh JHIIe OJUH BHJ
MOKapaHHs y BUIIAAI T030aBIICHHS BOJI, alle Y PI3HMX Bapiallisix:

— BIJ TPHOX 10 JecsaTH pokiB (4. 2 ct. 194 KK);

— BIJ IIECTH A0 IT'ATHAALATH pokiB (4. 2 cT. 347, 347-1 KK);

— BIJ II'SITH 0 ABaHAAMATH pokiB (4. 2 cT. 352 KK);

— Big mectH 10 I ATHAIIATH pokiB (4. 2 c1. 378 KK).

Sk BUIHO 3 HaBEACHOTO, (PAKTHYHE BCTAHOBJICHHS IHTEPBATY
MDK HWKYAMH 1 BEpXHIMH MeEXaM{ TIOKapaHHA Y BUIJIL
1030aBIIEHHS BOJII HE OOYMOBIIOETHCS HiSIKUMHU 3aKOHOMipPHOCTSIMH,
1 31CHIOTECS (PAKTUYHO a0UsIK'.

Cankmii 4. 2 1 4. 3 aHaNMi30BaHOT HOPMHU HE «BIIUCYIOTHCS» Y
BKa3aHy KapTHHY dYepe3 0ocoOIMBY MHOOYHOBY KBali(hiKyHOUHX Ta
0cO0IMBO KBai(DiKyIOUMX O3HAK: y aHaTi30BaHId HaMH CTaTTi
KBamiikyroua o3Haka He repeadayae 3aru0enb IS Yd HaCTaHHS
IHIIMX TOKKAX HACHIAKIB Ta 3aloMisSHHS IIKOOM B OCOOJIMBO
BeauKkuX posMipax (4.2 ct.399 KK). Ilpu mpomy mokapaHHs Yy
BHIJISIAI 11030aBJIEHHS BOJII IMepea0adacThCsl y PO3MIpl Big I’ SITH 10
BOCBMH POKIB.

! Tony6our B. B. KpuminasnbsHa BiANOBiaIbHICT 32 3704MHY TIPOTH
IpOMaJChKOi Oe3mekw, NpeaMeToM SKuX € 30pos, OoioBi mpumacw,
BHOYXOBI PeYOBHHHU Ta BUOYXOBI mpucTpoi (cTarTi 262, 263, 263-1, 264 KK
VYkpainu) : auc. ... kaaa. ropua. Hayk : 12.00.08. Kuis, 2019. C. 201.
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T. C. JIOBYEHKO, JI. O. MOCTEIIAHIOK

Otxe, pu Pi3HOMY BU3HAYCHHI KBaTi()iKyIOUMX O3HAK MU
Ma€eMO pi3HI KPHMIiHAJIBHO-TIPABOBI CaHKIii 1 3MyImieHi 3HOBY
KOHCTAaTyBaTH TOPYIICHHS JIOTIKU iX KOHCTpyroBaHH:. [Ipu mpomy
3aCIyrOBye€ Ha YyBary Ta CXBAQJICHHS 3aKOHOJaByYa TMOO0Y0Ba
kBaTi(hikyrounux Ta 0coOJIMBO KBamiikyrouux o3Hak y crT. 399 KK:
HACJIAKY Y BUTIIAII 3arHOei TIoeH, 3aBJaHHsI TM TSOHKKHX TUISCHUX
VIIKOMKEHb UM HACTAHHS IHIINX TSDKKUX HACIAKIB, HA BIAMIHY Bif
BUIIICBKA3aHUX HOPM, HE PO3IOPOIICHI y CTATTi, a BU3HAHI CYTO 5K
0C00JIMBO KBaTi(hiKyrOUi.

Tak sk MPOMOHY€ETHCSI BCTAHOBJICHHST BEPXHBOI MEXKI TIOKapaHHS
y BUIISAI 11030aBiieHHst Boi y 4. 1 ¢1. 399 KK 10 TphoX pOKiB, JIOT1YHO,
o caHkiisg keamiikyrouoi Hopmu (4. 2 cr.399 KK) mnorunHa
[IOYMHATHUCS 3 IBOIO TEPMIHY, 3 TPhOX, a HE 3 II'SATH (K 3a3HAYECHO Yy
YUHHIA pelmakiii) pokiB. 3Bakaroud Ha IOMIMPEHICTH B TEOpii
KPHUMIHAJIBHOTO TIpaBa MPOMO3MIIH Mpo HEOOXITHICTh 3aITPOBAKEHHS
TaK 3BaHUX «TUIIOBHUX CAHKIIIH», 110 OXOILIIOBAIA O KIaCHYHI CXEMH
IMOE€THAHHS HE JIUIIIE TUIIOBUX IIOKApaHb, a 1 iX 00’€IHAHHS 3 iHIIUMHA
OCHOBHUMH BHJAMH [OKAapaHHS 1 3ampoBaKEHHSA I1X B SKOCTI
HACKPI3HUX KATeropii y KpHMiHAJBHOMY 3aKOHOJABCTBi!, BBa)KaeMO
JOLUILHUM MPUCITYXaTUCSA A0 HUX. BpaxoByrouM NPOIOHOBaHI 3MiHH
mo mucrosunii 4. 2 cr. 399 KK, BBakaeMo 3a HEOOXiIHE 3MEHIINTH
CTYIIHb TSPKKOCTI JAHOTO TPABOIOPYIICHHS 1 Mepea0aduTH 3a HOoro
BUMHEHHS TIOKapaHHs Y BUTJISAAI 1T030aBJICHHS BOJI Y PO3MIpi BiJl TPHOX
IO BOCBMH pOKiB. KpiM TOro, 3aKOHOZaBYO BHM3HAYAIOUM BHIH
[OKApaHHS Ta PO3MIpU IX CaHKI[H, CJIiJ BpaXOBYBaTd BHMOIH
IIPUHIIKIY €KOHOMII Perrpecii, CyTHICTD KOO IIOJIATae y TOMY, IO CY/I,
[IPU3HAYAIOYHM IIOKApaHHS 0 OCOOM, BMHHOI y BYMHEHHI CYCIILJIHHO
HEOE3MEYHOr0 AisSHHsI, IIOBHHEH 3aCTOCOBYBATH TAKUI BH/I IIOKAPAHHS 1
B TakoMy po3Mmipi, SKki O Tmpm MIHIMAIBHIA penpecii TaBaau
MaKCHMaJIbHYy «BiJJlady», a CaMe MaKCUMaJbHO HaOJIMKABCS JI0
peanizanii MeTH, Ky IIEPECIIiIy€ TTIOKAPaHHs,

Oco011Bo KBamQikoBaHUH CKJIaz aHaJIi30BaHOTO
KPUMIHAJIBHOTO  IPABOMOPYIICHHS, CaAHKI(SA  SIKOTO  MICTHTh

! Opnoecbka H.A. CaHkIlii KpUMiHAIEHO-TIPABOBUX HOPM: 3aCajli Ta
NpUHIKUIHA GOPMYBaHHS : aBTOped. ... n1-pa ropua. Hayk : 12.00.08. Oneca,
2012. C. 584.

?Maximayk B. Ilpummun exomomii pempecii y  HoBomy
KpuminanbHOMy Kozekci YKpaiHM — BaKJIMBa 3aropyka aJeKBaTHOCTI
nokapanss. [lionpuemuuymeo, eocnodapcmao i npaso. 2001. Ne 11. C. 70.
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KPUMIHAJIBHA BIIIIOBIJIAJIBHICTb 34 YMUCHE 3HUIIJEHHA
ABO HHOUIKOIPKEHHA MAUHA 3AXUCHUKA YU 1IPEJICTABHUKA OCOBU

NOKapaHHs y BHUIVISAI 1030aBIICHHS BOJII Ha CTPOK Bi BOCBMH 10
I’ AITHAIIITH POKIB — y BUIIAJKaX CIPUYMHCHHS 3arubeni JroacH,
3aBAAHHA iM TSDKKHUX TIICCHHX YIIKODKCHh UM HACTAHHS 1HIIHAX
TsokkuX HacmigkiB (4. 3 cr. 399 KK), 3BepTae yBary BEIHKOIO
PI3HUIIO0 MK MIHIMAJIbHOIO Ta MAaKCHMAJIbHOIO MEKaMHU ITOKapaHHs
y BUTIIAI 1030aBieHHs Boui. [IpononoBana wactunHa ct. 399 KK (u.
4) 3 ¢opMyIIOBaHHSAM «ail, TependadeHi YaCTUHOK TMEpIIO,
JIPYror ado TPETHOIO Ii€l CTATTI, M0 CIPUYMHMIIN 3aTHOEIIb JII0ISi»
BUMarae HalOUIbII CYBOPOTO BUAY IMOKapaHHS — M030aBJICHHS BOJII
Ha CTPOK BiJ JeCATH A0 II'SITHAALATH pOKIB ab0 IOBIYHOIrO
1030aBJICHHS BOJI.

OTxe, TOPIBHSHHS CaAHKIIH CrHemiagbHOol HOPMH PO
BiANOBIJAILHICTh 32 YMHCHE 3HHUINCHHS a00 IMOIIKOKCHHS MaiiHa
3aXMCHUKA 4u mpeacTaBHHKa ocodu (cr. 399 KK) i3 cankmisMu
cyMbkaHEX HOpM  (cT. 347, ct.347-1, ct.352, cr1.378 KK),
JUCIIO3UIT SIKMX MICTATh KOHKPETH3YIOUl O3HAKHM, IO IMiABUIYIOThH
CTYIIHb CYCHiIbHOI HeOE3NEeKH nepeadadeHHX HHUMU KPHMIHAILHHUX
MpaBoOIOpPYIICHL, Ta 3araabHoi HopMH (cT. 194 KK), cBigunTth mpo
T€, [0 CAHKIII 3a3HAYCHHX CIICIIAJIbHUX HOPM € MEHII CYBOPHMHM
MOPIBHSHO 13 CAHKI[IEI0 3arajbHOi HOPMH Ta B3araii He
yHidoiKOBaHI/IMH o He BiAMOBimae p03p06neHHM y Haymi
KPUMIHAIBHOTO NIPaBa BUMOTaM JI0 r[06yz[031/1 CaHKIII.

Sk Gauumo, IicCHYE cyTTEBa BIAMIHHICTP MIDK BHIAMH
MOKapaHHs 3a BKa3aHi KpI/IMlHaJ'ILHl MPaBOMOPYIICHHS, 0 CBITYUTh
PO HEOTHO3HAYHICTH MiJAXOY 3aKOHOJIABIIS TpH noOy/I0Bi CaHKIIiH
nocmimpkyBanux HopM KK. Taka mo3wilis 3aKOHOMABI, sIKa
BUPAXKAETHCS Y PI3HOMY MIiJXO/i 0 BCTAHOBICHHS BHIY Ta po3Mipy
TOKAPaHHs 38 YMHCHE 3HHULICHHS a0o0 MOIIKO/KCHHST MaliHa PI3HUX
0ci0, € HEJIOTIYHOIO 1 MOTPeOY€E BIOCKOHAJICHHSI.
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BUCHOBKHU

Y BHCHOBKax 3IiHCHEHO TEOpETHYHE y3arajdbHEHHS Ta
3allpOIIOHOBAHO  HOBE  BHUPILNICHHS  HAYKOBOI'O  3aBJAHHS
KOMIUIEKCHOTO JOCII/DKEHHS KPUMIiHAIBHOI BiAMOBIMAIBHOCTI 3a
YMHCHE 3HHUIIEHHS a00 TIOIIKOMKCHHA MaiiHa 3aXHUCHHUKA YU
npencraBHUKa ocobu. JIoCSArHeHHs MeTH W 3aBAaHb JOCIHIHKEHHS
CIPHUSII0O MOXJIMBOCTI (POpPMYIIOBaHHA HW3KH HOBHUX Ba)KJIMBUX
KOHIICTITYalbHUX  IOJIOKEHb, MPOMO3UIIA 1 peKoMeHAalil,
CIPSIMOBaHMX Ha BJOCKOHAJCHHS KPHUMiHAJBHOTO 3aKOHOJABCTBA
VYkpainu B yacTuHi 3a0e3MeueHHs KPUMiHAILHO-TIPABOBOI OXOPOHU
MaiiHa 3aXHCHHUKA YM MPeACcTaBHIKA 0COOH, 30KpeMa:

IcTopuuHuil PO3BUTOK KpUMIHAJBHOI BiIMOBIJAIBLHOCTI 3a
YMHCHE 3HHIICHHS YHM TMOLIKO/DKEHHS MaliHa 3aXUCHHUKA YH
MpecTaBHUKA ocobu XapaKTepU3yEThCs BCTaHOBIICHHSIM
BIJIMOBITaJILHOCTI: a) 32 OKPEeMi BHUIU 3HUIICHHS YH TIOIIKOJKCHHS
Yy)KOTO MaiHa 3aJeKHO Big crnocoOy #Horo BumMHEHHS (3
HalaaBHimMX YaciB 10 XV cr.); 0)3a BUMHEHHS MJaHUX il
HE3aJIeKHO Big Bumy MaiHa (3 XV cr. mo mouatky XX CT.);
B) 3aJI)KHO BiZi (OPM BIACHOCTI, IO € XapaKTepHUM JUIS
pamsucekux KK mepiomy XX cr. mo 1991 p.; r)3a ymucHe
3HUIICHHS YW TIOUIKO/DKEHHS MaifHa OKpeMHuX JIeTalli30BaHUX
KaTeropi MOTEpHijuX, KOIU TMOpydY i3 OCHOBHHUM CKJIQJIOM
3HUIICHHS YM TOUIKO/DKEHHS MaifHa € psaJ IHIIUX CHelliadbHUX
HOPM, SIKi KOHKYPYIOTh 13 HOPMOIO, 5IKa 3aKpIiILUII0O€ OCHOBHUN CKJIAJ
(31991 p. i mo ceoromHi).

[TopiBHSAHO i3 KPUMIHAIIEHUM 3aKOHOJIABCTBOM IHIIIMX JIEPIKaB,
JIOCBiJl BCTAaHOBJICHHS KPUMIHAJIBHOI BiJMTOBINAaIBHOCTI 32 YMHUCHE
3HUIIEHHS a00 IMOLIKO/PKEHHS MaifHa 3aXMCHUKA YU NpeACTaBHHKA
ocobu B KK Ykpainu € manonommpennm, ane He yHikainbHuM. [Ipn
LBOMY 3aKOHOJABCTBO PAAY 3apyOiXHHMX KpaiH po3IiIigae yMHCHE
3HUIICHHS a00 MOLIKO/DKEHHS MaiHa 3aXMCHUKA YU NpeACTaBHUKA
ocobu sk (opMy BTpy4aHHs, a caM (aKT BTpy4YaHHS B JiSUIbHICTB
3aXMCHUKA YM IPEICTaBHUKA OCOOM BBAKAETHCSA 3JIOYMHOM IIPOTH
XKHUTTS, 370poB’sl 4M MaiHa mnotepninioi ocodu. Oxpemi KK
BCTaHOBJIIOIOTH BiMOBIAJIBHICTD JIMIIIE 32 MEBHI HOPMH BTpyYaHHS
Y MEPEIIKOKaHHSI: YMUCHE BOMBCTBO, 3aCTOCYBaHHS TOPTYp UM
aKTiB )KOPCTOKOCTI, HACHJIbHULIBKI [i1, sIKi MOTATIIN 32 CO00I0 CMEPTh
0e3 Hamipy ii cipyuMHUATH a00 KaJliTBO, XPOHIYHE 3aXBOPIOBAHHS
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YW BTpATy Mpare3laTHOCTI; 3HUINEHHS YU TOIIKOKEHHS YYyXKOTO
maitaa. KK mocTpansacbkux nmepskaB B OcoOMBIN 9acTHHI MICTSTh
po3ain, ne mependadacTbes BiANOBINATBHICTD 33 MPABOMOPYIISHHS
MIPOTH TPABOCYIJIA.

BuznaueHo pomoBwii 00’€KT HisSHHSA, TepembadeHoro crt. 399
KK, — oxopOHIOBaHI/Iﬁ Hopmamu KK TOPSIIOK CYCIIJIFHUX BiAHOCUH
y C(bepl 3IIACHEHHS paBoOCy LS, BilHOCHHU Y cdepi CrpHsHHS
3MIMCHEHHIO TaKol MisUTbHOCTI Ta HAJaHHS IPABOBOI JIOTIOMOTH.
JoBezneHo, 0 OCHOBHUM Oe3mocepeiHiM 00’ €KTOM € BCTAaHOBJICHUH
MOPSZIOK  3IIMCHEHHS 3aKOHOJABUO YPEryJlbOBaHOI JIisUIBHOCTI,
CIIpSAMOBAHOI HAa HAJaHHS [PaBOBOi JOMOMOTH, JOJATKOBUM
000B’SI3KOBUM — TIPABO BIIACHOCTI, JTOJATKOBUM (aKyIbTaTUBHUM —
3II0POB’SI, )KUTTS, YECTh 1 T1IHICTh 0Ci0, AKi 3A1MCHIOIOTH MiSUIbHICTD,
CHpSIMOBAHY HA HAJaHHA MNPaBOBOI JOMOMOrH, Ta ix OJIU3BKHX
po;mqu; rPOMAaJICEKHI MOPSTOK, FPOMaJIChKa Oesmeka. Bcranoeneno
MEXaHi3M 3aBIaHHA IIKOIM CyCHlJ’IBHI/IM BiIHOCHHAM,  sIKi
3a0e3MeUyl0Th BCTAaHOBJICHHH TMOPSAOK 3MIHCHEHHS 3aKOHOAABYO
YperyjabOBaHOI MisUILHOCTI, CHPSIMOBAaHOI HAa HaJaHHS IPaBOBOL
JIOTIOMOTH: CY0’€KT 3 METOIO IMOPYIICHHS ITPaBa BUKOPUCTOBYE OY/Ib-
SIKI CITOCOOM 3HUIIEHHS a00 IMOIIKOHKEHHS MaiHa, [0 HAJIEKUTh
3aXUCHUKY YM IPEICTABHUKY OCOOM a0o iX OJIM3BKUM poaudam, Y
3B’SI3KY 3 IisUIBHICTIO, [TOB’3aHOI0 3 HAJITAHHSM TIPaBOBOI JIOTIOMOTH.

KoncraroBano HeoOXifaHicTh 3aminu y 4. 1 ct. 399 KK 1a B
JUCTIO3UIIISAX HIIUX CTAaTeH, 0 CTOCYIOThCS KPUMiHAIBHO-TIPABOBOL
OXOpPOHH TIPABOMIPHOI JiSUTbHICTh 3aXWCHWKA YH TpEICTaBHUKA
0ocoOW, TOB’s3aHOT 3 HAJaHHSIM IPABOBOI JIONIOMOTH, TEPMIiHY
«ONM3BKI POAMYI» TEPMIHOM «OIJIM3bKa 0CO0ay.

3anpornoHOBaHO TMPEAMET KPHUMIiHAJIBHHUX IPaBOMOPYIICHb
NPOTH  MPaBOCY/I  BH3HAYATH  AK MaTepianmi3oBaHUH  HOCIH
CyCl‘IlJ‘IBHHX BITHOCHMH y cdepi MpaBOCYAIs, HUIIXOM BILIABY Ha
SIKUH 3aITOMIIFOETHCS IIKO/A UM CTBOPIOETHCS 3arposa il 3armomisHHs
oMM BiHOCMHaM. JloBeneHO, IO MPeIMEeTOM aHalli30BaHOTO
KPUMiHAJIEHOTO NPABOTIOPYIICHHS € PYXOME YU Hepyxome MaiiHo,
10 HAJIGKUTH HA TIPaBi BIACHOCTI MOTEPHLIiN 0COOi.

OxpecneHo hopMu 00’ €KTHBHOT CTOPOHH JTAHOTO MisTHHS:

a) 3HUIIEHHS MaiiHa SIK NPOTUIPaBHUNA PYHHIBHHI BIUIMB Ha
MaiHO, B Pe3yJbTaTi YOro MaiHO MPUIIHHSE iCHyBaTH ab0 BTpayae
30aTHICTh OYTH BiTHOBJIEHUM, IO CHpUSE€ NOBHIA Ta MOCTIHHIN
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HEMOXJTUBOCTI HOr0 BUKOPHCTAHHA 32 LIJHOBUM MpPU3HAYCHHSIM, a
TaKOX IPUIMHEHHIO MTPaBa BIACHOCTI HA HBOTO;

0) MOMIKO/KEHHsI MaliHa SIK MPOTUIPaBHUI PyHHIBHUIN BIUIMB
Ha MaifHO, B pe3yJbTaTi SIKOTO KOHCTATY€EThCS MOTIPIICHHS SIKOCTI UM
3MEHIIICHHSI KOTO I[HHOCTI, IO CIPHUSIE€ YaCTKOBIH THMYaCOBIH
HEMOKJIMBOCTI MOT0 BHUKOPHCTaHHS BIANOBIAHO JO MLiJIBOBOTO
MpU3HAYCHHSL.

Bunineno ix B3aeMOIOB’sI3aHI XapaKTEpHI PUCH: a) BKa3iBKa
Bigpa3y Ha JABI O3HAaKU OO’ €KTHBHOI CTOPOHHM — Ha CYCIJIBHO
HeOe3meuHe JisiHHA Ta  CYCHUIBHO  HeOe3NeYHi  HaCIHiAKH;
0) HeoOXimHiCTH  OOYMOBIICHHS BKa3iBKM HA  NPOTUIPABHHUN
pYWHIBHMI BIUIMB HAa MaliHO, WI0 OXOIUIIOETHCS TMOHITTIMH
«3HHUIIEHHS MaifHa» Ta «IOLIKOKEHHS MaiiHay.

KoHcTaToBaHO anbTepHATHBHICTh CYCHUTPHO HEOE3MEeIHOrO
HACTIJKy: 3HHUILIEHHS YM MOIIKO/KCHHS MaiHa, P 4YOMY PO3MIp
3aIo/IisTHOT IIKOAW BHACHTIMOK Takwid miid y 4. 1 ct. 399 KK nHa manmii
MOMEHT He Ma€ 3HadeHHA Juis KBamidikamii. BuzHageHo
00OB’SI3KOBICTh HAsSBHOCTI 3B’SI3Ky MK MisSIMA BHHHOTO IIOJO
3HUIICHHS YH TOIIKOKEHHS MalHa 1 iSUTBHICTIO TIOTEPITLIOTO 010
HaJaHHSA MPaBOBOI [ONOMOIH. 3aBISKH ICHYBaHHIO 3aKOHOAABYO
BM3HAYEHOI KOHCTPYKIIi «y 3B’S3Ky 3 MISUTBHICTIO, TIOB’SI3aHOIO 3
HaJlaHHSAM TIPaBOBOI JOMOMOIW» JOBEAEHO Oe3locepenHiil 3B’A30K
MiX (aKTOM BUMHEHHS MisIHHS IOJO IMOTEPIIJIOro Ta 3iHCHEHHIM
HUM TIPOoQeciifHOl AISUTHHOCTI.

Jns  BUpIICHHS — MpobieMu  quCOanaHCy — BH3HAYCHHS
MiHIMaTbHOrO PO3MIpY CHPUYMHEHOI KON MPH BIACYTHOCTI HOTO
MiHIMQJIBHOTO PO3MIpy Y CHELiaJbHUX HOpPMax, IO nepez{6aqafon,
BiJNOBIJAaJbHICTh 32 YMHCHE 3HUIIECHHS a00 IMOIIKO/KCHHS MaifHa
(B Tomy umcni — c1. 399 KK) Ta nependaueHHs y 3araibHii HOpMi
(ct. 194 KK) mkoau y BenvKuX po3mipax (1o B 250 i Ginblie pasis
nepesuiye  HMJII')  mpomonyetscst  HacTynHe.  HeoOximHo
3allpOBIUTH TMPAKTUKY €IMHOTO MiJAXOJY JO BH3HAYCHHS PO3MIpY
3anomisHol mkoau B cr.cT. 185-191 KK ta y c1. 194, 347, 347-1,
352, 378, 399 KK, ski mnepen0davaroThb  KpUMiHAIBHY
BIJIMOBIAAILHICTh 32 YMHUCHE 3HHUIIICHHS a00 MOIIKOKSHHS MaiHa.

st 3a0e3rneyeHHs] BiJINOBIJHOCTI MPHHIUIY PIBHOCTI BCiX
TPOMaJISIH TIepe]l 3aKOHOM Ta JIOTPHMAaHHS MPaBOBOI BU3HAYEHOCTI,
MIPOTIOHYETHCSI BCTAHOBUTH Yy CT.CT. 347, 347-1, 352, 378, 399 KK
MIHIMaJIbHHA PO3MIp MaWHOBOI IIKOAW, 3aMOJisSHOI BHACIIIOK
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YMHUCHOTO 3HHUINEHHS 4YH TMOIIKOKEHHS MalHa CIeialbHuX
MOTePIUIMX Yy 3B’A3Ky 13 BHKOHAHHSAM CBOIX MpoQeciiHuX dH
CIIy’k00BUX 00OB’SI3KIB 1 Mepea0avyuTH B AWCIIO3UITISAX BiATIOBITHIX
HOpPM OO0OB’SI3KOBOI0 O3HAKOI0 00 ’€KTHBHOI CTOPOHH HACIIJOK Yy
BUTJIAI] 3aIOMISTHHS 3HAYHOI IIIKOJIH.

3ame)xHO ~ Big  po3Mipy  3amoMisHOI  IIKOAM  CIJX
MU EPEHITIIOBATH BIAMOBINANBHICTE ¥ 4. 2, 3 cT. 399 KK: 3anoxisHHs
mKoau y Benukomy posmipi (4. 2 cr. 399 KK) Ta B 0ocobmuBo
BeMKOMY po3mipi (4. 3 cT. 399 KK).

KputepieM BHU3HaueHHs po3Mipy IIKOAM TMOBHHHI OyTH
nonoxenHss npuMitkd g0 cT. 185 KK. Tomy mnpomonyerbcs y
npumitkax 2, 3, 4 go cr. 185 KK micns mudp «190, 194» Bkazatu
«347, 347-1, 352, 378, 399».

Cy0’€KTOM YMHCHOTO 3HHUIICHHS a00 IOIIKOPKEHHS MalHa
3aXUCHHUKA YM TPEJCTaBHUKA OCOOM € (hi3uyHa ocyqHa ocoba, ska
JIOCSATIIA IMICTHAALUATH POKIB JUIsl PUTATHEHHS 11 10 KPUMiHAIBHOL
BianmoBiganpHOcTi 32 4. 1 cr. 399 KK Ta doTHpHAAusTH pokiB — 3a
BUMHEHHS [isiHb, NiepeadadeHux 4. 2 a6o 4. 3 c1. 399 KK. ¥V naniii
HOpMi 3Hallula CcBOE BimoOpakeHHs BikoBa AuepeHIiamis
cy0’ekxTiB KBami(pikoBaHOrO Ta OCOONMBO KBami(hikOBAaHOTO CKIIAAy
JaHoTOo TpaBoropyrieHHs (4. 2 ta 4. 3 ct. 399 KK).

3 orsAAy Ha 3MaTHICTH HEMOBHOJITHIX BIKOM Big 14 pokiB
YCBIJIOMJIFOBATH IIHHICTh Ta BXKJIMBICTH MPABOCYAJS Ta BiJIHOCHH
BIIACHOCTI SIK 00’ €KTa KPUMiHAIBHO-TIPABOBOI OXOPOHH, IIIKiJIJIUBICTh
YMUCHOTO ITOCSITAaHHS Ha BIIACHICTH, a TAKOX YCBIJIOMIIEHHS BJIACHHUX
Iii Ta 3MOTM KepyBaTH HHMH, apTyMEHTYEThCS HEOOXiTHICTh
BCTaHOBIIEHHS 3HIDKEHOTO BiKY KPHUMiHAIBHOI BiJIMOBINAJbHOCTI B
14 poxiB 3a KpHWMiHaJdbHE NPAaBONOPYIIEHHs, Nepenadadene . 1
cT. 399 KK i3 BHeceHHsaM 3MiH 10 4. 2 cT. 22 KK muigxoM Bka3iBKU
micns  muppu «378» «399» 3 YCYHEHHSM CJIOBOCIONYYCHHS
«YACTHHH JPyTa Ta TPETSA CTATTi».

CyO’eKTHBHA CTOpPOHA XapaKTePU3YETbCA JIMIIE NPSMHUM
YMHCIIOM, TPH LBOMY IICHXiYHE CTaBJIEHHS BHHHOI'O OXOILIIOE:
a) yCBIIOMJIGHHSI CYCHUJIBHO HEOEe3[eYHOro XapakTepy IisHHS;
0) mepenOaueHHs] HACTaHHS CYCIUIBHO HEOE3NeYHUX HaCIiIKiB;
B) Oa)kaHHS TX HaCTaHHSI.

dakynbTaTHBHUMH O3HAKaMU Cy0 €KTUBHOI CTOPOHH € MOTHB 1
MeTa, 5Kl y BUNAJKy BUMHEHHS JistHHS, nependoadeHoro ct. 399 KK,
CTalOTh OOOB’SI3KOBUMH 1 MAalOTb B@KIMBE 3HAYCHHS JUIs
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BCTaHOBJICHHSI CTYIEHS BWHM, XapaKTEPUCTUKU OCOOM, IO BUYMHHIA
MPaBOTIOPYIIEHHS, a TaKO)X BIUIMBAIOTh HA IHAWBITyasi3allio
nokapaHaa. OO0B’S3KOBOIO 03HAKOIO Cy0’€KTHBHOI CTOPOHH JAHOTO
[IPABOIIOPYILICHHS! € MOTHB — BUMHEHHS JMiSHHA «y 3B’3KYy 3
JISUTBHICTIO, MOB’SI3aHOI0 3 HAJAHHSAM TPaBOBOI JOMOMOTH». MeToro
YMHUCHOTO 3HMIICHHS a00 TIOLIKOPKCHHS MalHa 3axXUCHUKAa YU
MpeACTaBHUKA OCOOM € TparHeHHs Cy0 €KTa BYMHHUTH BKa3aHi il
00 TIOTEPIIIOTO Y 3B’ 53Ky 3 JiSUTBHICTIO, TIOB’A3aHOO 3 Ha/IaHHIM
MpaBOBOi JOMOMOTH Ta MEPEHIKOAUTH 3aXUCHUKY YW TPEICTaBHUKY
0coOm BUKOHATH TipodeciitHi 000B’I3KH K 0e3M0cepeTHEO0 B MOMEHT
MOCSITAHHS, TaK i B Mai{OyTHOMY, TIOMCTHTHUCS 32 HOTO ITisSUTbHICTb.

Jii, BumHEeHI OUIXOM TMiAnmamy, BHOYXy abo iHIINM
3arajibHOHEOE3MEUHUM CIIOCOO0M, MMiABHIYIOTh CYCIUIbHY HEOe3IeKy
1 BIUIMBAIOTh Ha KBaMi()iKaIliF0 BYNHEHOTO, PO3MIp Ta BUJ MOKapaHHsL.
3 OISy HA OTOTOXKHEHHSA 3arajJbHOHE0E3NEeYHOTO CIIOcO0y BUMHEHHSI
KPUMiHAJIbHOTO TPABOMOPYICHHS 1 AOro BYMHEHHS LIISIXOM nmnany
qu Bn6yxy, aJpke 1 TpH 3aralbHOHEOEe3MeYHOMY CcHocoOi, i TpH
mianani 4y BUOYXYy CTBOPIOETHCS HeOe3MeKa J>KUTTIO UM 3I0POB’I0
mozneil a00 3HMINEHHS 4YM MOLIKOPKEHHS MailHa, HPOIOHYETHCS
BUKITIOYHTH 13 icHYyt0401 penakmii 4. 2 ct. 399 KK Taky xBamidikyrouy
O3HaKy, SIK BUMHEHHS IiSIHHS LUIIXOM MiAnany 4 BUOYyXY, Tak SIK
TEPMIH «BUMHEHHS JiSIHHA 3arajbHOHEOE3NEUHUM  CIIOCOOOM»
OXOIUTIOE TIiIMalT T2 BUOYX.

3anojissHHS IIKOJW B OCOOJMBO  BEIMKHX  pO3Mipax
BHU3HAYAETHCA BIAMOBIAHO M0 mpuMiTku 4 no cr. 185 KK, B skiid
0COOJIMBO BEJIMKMMHU PO3MipaMH IIKOJIW BU3HAETHCS IIKOJA, SIKA B
IIicTcOT 1 Oinbliie pa3iB MEpeBHINYE HEOIOJATKOBYBAHUN MiHIMyM
JOXOAIB TpoMaJsH Ha MOMEHT BYMHEHHS KPHUMiHAIBHOTO
MPAaBONOPYILIECHHS.

HesBaxatoun Ha BxuBaHHA y 4.3 cr. 399 KK Ttepminy
«3aru0ens JonelH» y MHOXHHI, MATPUMYEMO TO3HIIO MO0
HeoOximHocTi kBamiikamii mii 3a 4.3 cT.399 KK B)ke mpu
CIpUYMHEHHI CcMepTi Xxouya O onHii moauHi. 3amist yCyHEHHS
BKa3aHOI MPOTaJIMHU BHIAETHCS HEOOXITHUM BHECTH 3MIHH 0 4. 3
cr. 399 KK B uyacTWHi 3MEHIIEHHS KiIBKOCTI MOTEPHiNINX, SKUM
Moke OyTH CIpUYMHEHA CMEpPTh 1 BHUKJIAJACHHS KBali(iKyrouoi
O3HAKM y TAKOMY BUTJISIZIL: «CIIPUYMHEHHS 3aru0esti ocoom».
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TsKKUM TIJIECHUM YIIKOJDKEHHSM, BiJITOBIAHO IO TIOJIOKEHB
KK, € TinecHe ymkomkeHHs, HeOe3lmedHe ISl KUTTS B MOMEHT
3allONISHHS, YM TaKe, 110 CHPUYMHWIO BTPATy OYyIb-KOTO OpraHy
abo #oro QyHKUil, KaTIITBO CTAaTEeBUX OPraHiB, MCUXiYHY XBOPOOY
abo iHmUMH po3iam 3I0pOB’s, TMOETHAHWUN 31 CTIHKOIO BTPATOIO
MpaLe3gaTHOCTI He MEHII SK Ha OJHY TPETUHY, abo MmepepuBaHHS
BariTHOCTI YW HemormpaBHe 3HiBeueHHs oOmmyus (4. 1 cr. 121 KK).
UYepes BkaziBky y 4. 3 c1. 399 KK nmotepninux y MHOXHHI (3aBIaHHS
iM TSDKKHX TIJIECHHX VIIKOIKEHB), y 3B 3Ky 3 BHIIEBHUKIACHIMH
MipKYBaHHSIMH TIPOIIOHYETHCSI 3aMiHUTH CIOBO «iM» 3aMiHUTH Ha
CIOBO «ii». TakuM YWHOM, OCOONHMBO KBami(piKyrOUOr O3HAKOIO
Oyne BBaKaTHCS 3alOMisSHHA THKKUX TIUIECHUX YIIKOMKEHb Y
pe3yNbTaTi 3HUINEHHS a00 TOIIKOKEHHS MaliHa He KiUTBKOM, a
HaBITh OHIA 0COO1.

Tsoxxumu Hachiakamu y 4. 3 cr. 399 KK crmig Bu3HaBatn
3aMOMISIHHS CEPEIHBOI TSDKKOCTI TIICCHMX YIIKO/DKEHb KiJIbKOM
ocobaM, caMOryOCTBO TMOTepHiioi 0coOW, NCUXIYHHHA pO3Jaj,
3aJIMIIeHHS] TOTepmijioro 0e3 xutia abo 3aco0iB A0 iCHYBaHHS,
TpUBaJli MPUIMHEHHA a0 Je30praHizamiss poOOTH MiAIPUEMCTBA,
yCTaHOBH, OpraHizariii.

[Ipomoryemo BHOKpemuTH HOBY 4acthHY cT. 399 KK (u. 4
ct. 399 KK) 3 dhopmymmtoBaHHIM «Iii, Iepe1oadeHi YacTHHOIO TIEPIIOLO,
JPYTOI0 200 TPETHOKO M€l CTATTi, 1110 CIIPHYMHUITN 3aTHOEIh JTFOIEH.

3BakalouM Ha 3HAYHE TMOIIUPEHHS TPYNOBOi 3JIOYMHHOCTI, a
TaKOXX Ha CHPOLICHHS BUYMHEHHS KPUMIHAJIBHOTO MPAaBONOPYLICHHS
rpymoro ocid, nopeyno nepeadaduty B 4. 2 c1. 399 KK 3uumieHns un
MOLIKO/XKEHHS] MaiiHa B CKJIaJl TPyNH 0ci0 3a MONepeaHbOI0 3MOBOIO.
BpaxyBanns 1i€i npono3uiii 3a0e3meunTh MOCiIOBHICTh 1 TIOBHOTY
KPHMiHaJIbHO-TIPABOBOI OXOPOHH 3aXMCHUKA UM NPEICTaBHUKA OCOOH
BiJl TPYNOBUX (POpM MPOTUTIPABHOI MOBEIIHKH, a TaKOX CIPUSTAME
epeKTUBHIIIN  peadizalii  NPUHLMUIIB  CHOPaBEUIMBOCTI |
IHIMBIAyaTizallii KpUMIiHAJIBHOT BiIOBIAILHOCTI.

BpaxoByroun HEOOXigHICTH 1 JONUIBHICTH JOTPUMAaHHS
MPUHIMITY CHPaBETMBOCTI IMiJi Yac TPU3HAYCHHS TOKapaHHS 3a
BUMHEHHS NisHHSA, nependoadeHoro cr. 399 KK, nmoBenena HarambHa
nmoTpeda BHECEHHsS 3MiH 1 JOMOBHEHb JIO CAHKIIHA 3a3HAYEHOTrO
KPUMIiHAIBHOTO PABOIIOPYLICHHSI.
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3 METOI JOTPUMAHHS €THOCTI 3aKOHOJIABYOI TEXHIKH ITiJ Yac
KOHCTPYIOBAaHHSI KPUMIHAIBHO-TIPABOBUX CaHKINHM Ta 1X yHidikarii,
3aMpoIOHOBAHO:

— y 4.1 cr. 399 KK BcTanoButu po3mip mrpady Bif ogHiel
1o aeox tucsd HM/II', mpobamniiHoro Harmsay Ta OOMeKeHHS BOJI —
IT’SITH POKIB;

— y 4.2 c1. 399 KK — mo36aBneHHs BOJi Ha CTPOK Bif 3 10
8 poKiB;

— y 4. 3 cr. 399 KK — mo36aBieHHs BOJIi HA CTPOK BiJI BOCBMH
IO I’ AITHATIIATH POKIB;

— Yy IpOIIOHOBaHid 4. 4 — 1mMO30aBJIEHHA BOJI Ha CTPOK Bix
JIECSITH 10 I’ ATHAALATH POKIB a00 JOBIYHE 1T030aBIICHHS BOJII.

ITopiBastHHES caHkIid cT. 399 KK, ska € chemialbHOI HOPMOKO
BimHocHO cT. 194 KK, a Takok CaHKIH CyMDKHUX HOpM (CT. 347,
ct. 347-1, cr.352, cr.378 KK), ngucmosumii  SKMX ~ MICTATh
KOHKPETH3YIOUl O3HAKH, M0 MiJABHMINYIOTh CTYHIHb CYCILIbHOI
HeOe3Meky nepeadaueHUX HUMH MPaBONOPYILEHb, CBIUUTH TIPO TE, 110
BKa3aHi CaHKIi MDK COOOK HE YHI(IKOBaHi, IO € TMOPYIICHHIM
PO3pOOIIEHUX Y HAYIll KPUMIHAJIBHOTO IIPaBa BUMOT IIIOJIO0 1X MOOYI0BH.

Jis  BIOCKOHAJCHHS  YMHHOTO  3aKOHOJABCTBA  IIPO
KPUMIHAJIBHY BiAMOBIAAIBHICTh Ta MiJBUINCHHS ¢(ESKTUBHOCTI HOro
3aCTOCYBaHHS y 3a3HaueHidl cdepi, mpomoHyeTbes cr. 399 KK
BUKJIACTH Y TaKiil pelaKiii:

«Crarta 399. YMmucHe 3HUMIIEHHS a00 IOIIKOKEHHS MaliHa
3aXMCHHKA YU MPEJCTaBHUKA 0COOH

1. YMucHe 3HMIIIEHHS a00 ITOIIKOKEHHS MaiiHa, 1110 HAJIEXKHUTh
3aXMCHUKY YU MPEACTAaBHUKY 0CcOOM 200 TX OJIM3bKil 0c001, y 3B’ 53Ky
3 MPaBOMIPHOIO JiSUTBHICTIO, IIOB’SI3aHOK0 3 HAJAaHHSIM IPABOBOL
JIOTIOMOTH, 1[0 CIIPUYHMHHUIIO IIKOIY Y 3HAYHOMY PO3MIipi, - KApatoThCs
mrpadoM Bif OJHIET O JBOX THUCSY HEOINOJATKOBYBAHUX MIHIMYMIiB
JIOXOZIB TpOMaJIsiH a00 MpoOAaIiiHUM HArJIAI0OM Ha CTPOK O IT'STH
pOKiB, a00 OOMEXEHHSM BOJII Ha CTPOK JO II'SITH POKiB, a0o0
1030aBJIEHHM BOJIi 10 TPHOX POKIB.

2. Ti cami gii, BUMHEH] 3araJlbHOHEOE3NEYHUM CIIOCOO0OM, a00
BUMHEHI 32 IMONEPEAHBOI0 3MOBOIO I'PYIOI 0ci0, abo SKIO0 BOHHU
3aMOIisUIN IIKOLY Y BEJIMKOMY PO3MIpi, - KapatoThCs M030aBICHHIM
BOJIi Ha CTPOK BiJl TPHOX 0 BOCBMH POKIiB.

3. [ii, nmepenbayeHi YaCTWHOIO MEPIIOI0 a0 IPYror Iiei
CTaTTi, IO CHPUYMHWIMA 3arvu0enb JIOAWHU, 3aBIaHHS i THKKHX
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TIJIECHUX YIIKO/DKEHb UM HACTAHHS IHIINX TSDKKUX HACTIAKIB, abo
SIKIIO BOHHU 3alOfisUTA IIKOAY B OCOOJMBO BEITUKOMY pO3MIpi -
KaparoThCs IMO30aBICHHSAM BOJI Ha CTPOK Big BOCBMH JO
T’ ITHAISATH POKIB.

4. [ii, nepenOaveri YaCTUHOIO TEPIIO0, IPYTOI0 a00 TPETHOIO
miei craTTi, OO0 CHPUYMHHUIN 3arubOens JoJeH - KaparoThCs
M030aBJICHHSM BOJII Ha CTPOK BiJl IECATH O IT’STHAALSATH POKIB abo
JIOBIYHUM I1030aBJICHHSAM BOJIL».

KpiM Toro, nponoHyeThes:

— y 4. 2 cr. 22 KK micas uudpu «378» 3a3Hauntu «399»,
YCYHYBIIIU CJIOBOCIIOJIYYEHHS «4aCTUHU JIpyra Ta TPETS CTATTI»;

— y npumiTkax 2, 3, 4 no ct. 185 KK micns mudp «190, 194»
BKka3atu «347,347-1, 352, 378, 399».
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TTOJATOK

MPOIIO3UIIIL ITPO BHECEHHS 3MIH 10 IMNOJIO)KEHb
KPUMIHAJIBHOI'O KOAEKCY YKPAIHU

3micT YHHHOT
cT. 399 KK

IIponoxnoBanmii 3mMicT
c1. 399 KK

Crarts 399. YMuUCHE 3HHUIICHHS 200
MTOIIKO/UKEHHST MaiiHa 3axMCHHKA
YH MPEACTABHUKA 0COOH

1. YMucHe 3HUIIEHHS 200
MIOIIKO/KEHHs MaiiHa, 10
HaJIEKUTh 3aXUCHHUKY YU
MPEICTaBHUKY 0cO0M abo ix
OJIM3BKUM POAMYAM, Y 3B’SI3KY 3
IIsUTBHICTIO, ITOB’ SI3aHOIO 3
HaJaHHIM IPaBOBOI JOTIOMOTH, -
KaparoTbes mTpadoM Bif

I ATJIECATH JIO CTa
HEOTIOJaTKOBYBAHHUX MIiHIMYMiB
JIOXOJIiB TPOMAasH abo
MpoOAaIifHIM HAIJISIOM Ha CTPOK
JI0 TPHOX POKIB, 800 0OMEIKEHHSIM
BOJII HA CTPOK JI0 TPHOX POKIB, a00
1030aBJIEHHSM BOJII HA TOW caMuit
CTpOK.

2. Ti cami fii, BUMHEH] HUIIXOM
ianary, BHOyxy ado iHImmm
3arajbHOHE0E3EYHIM CII0CO00M,
a00 SAKIO BOHU 3aIOJisTH IIKOIY
B 0COOJIMBO BEJIMKHX PO3Mipax, -
KaparoThCs M030aBJICHHAM BOJII Ha
CTPOK BiJi I’ITH JI0 BOCBMH POKIB.
3. Jlii, nmepenbaveHi YaCTHHOIO
nepioro abo APYyroro 1€l cTaTTi,
0 CIIPUYHHUIIN 3aru0eTb JII0ICH,
3aBIaHHSA iM TSDKKHX TITECHHX
VIIKOJKEHb YU HACTAHHS 1HIIHNX
TSOKKHX HACIIJKIB, - KAPArOThCS
030aBJICHHSAM BOJI HA CTPOK BiJ|
BOCBHMH JIO IT’ITHAIIISTH POKIB.

Crarrs 399. YMucHe 3uuieHHs: abo
HOIIKOKEHHS MaifHa 3aXHUCHUKA YU
MpeJICTaBHUKA 0COOU

1. YMucHe 3HMIICHHS 200
HOIIKOKSHHS MaifHa, 1[0 HAJIC)KUTh
3aXMCHHUKY YH NPEICTABHUKY OCOOH
a060 1x O6Im3BKii 0c00i, y 3B’ 3Ky 3
MPaBOMIPHOIO JiSUTEHICTIO,

OB’ 132HOKO 3 HAJIAHHSM IPaBOBOL
JIOTIOMOT'H, 10 CIIPUYHMHUJIIO IIKOIY Y
3HaYHOMY PO3Mipi, - KaparoThCs
mrrpadoM Bix OHIET 10 ABOX THCIY
HEOIOJaTKOBYBaHUX MiHIMyMiB
JIOXO/1iB TpoMa/isiH ab0 npodaiitHum
HAarJsI0M Ha CTPOK 0 I’SITH POKIB,
200 0OMeXEHHSIM BOJIi Ha CTPOK JI0
I’ SITH POKiB, a00 TT030aBICHHSIM BOJI
JI0 TPHOX POKIB.

2. Ti cami aii, BUMHEHI
3araJbHOHEOE3MeYHNM CII0OCO00M, a00
BYHMHEHI 32 OMEPEIHBO 3MOBOO
IPYIIO0 0Ci0, a00 SIKIIO BOHU
3aTIOIISUTH IIIKOJTY Y BEITMKOMY PO3MIpi,
- KaparoThCs 030aBICHHSM BOJIi Ha
CTPOK Bifl TPHOX JIO BOCEMH POKIB.

3. [ii, nepenbadeni 4aCTHHOIO
nepuio abo JpyToro Mi€l CTaTTi, M0
CIPUYMHIIN 3ari0elTb JIFOANHH,
3aBAaHHA 11 TSHDKKHX TIIECHUX
YILIKO/PKEHb Y HACTAHHS 1HIINX
TSDKKUX HACIHIJKIB, a00 SIKIIO BOHH
3aMo/isIIH MIKOY B 0COOINBO
BEJINKOMY PO3MIpi - KaparoThCst
1030aBJICHHSAM BOJII HA CTPOK BiJ
BOCBMH JIO JIBAHAILSTH POKIBY.
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3MicT YHHHOT MPUMITKH
go c1. 185 KK

IIponoHoBanuii 3MicT MPpUMITKH
1o ct1. 185 KK

Mpumirka.

2.V crarrax 185, 186, 189 Ta 190
uporo Kogekcy.......

3. ¥V crartax 185-191, 194 nporo

Konexkcy.........

4.V crarrsax 185-187 ta 189-191,
194 nporo Kopekcy.....

Ipumirka.

2. VY crarrax 185, 186, 189, 190, 347,
347-1, 352, 378, 399 nporo
Konmekcy.......

3.V crarrax 185-191, 194, 347,
347-1, 352, 378, 399 uporo
Kopmekcy.........

4.V crarrax 185-187 ta 189-191,
194, 347, 347-1, 352, 378, 399 uporo
Kogekcy.....

3micT ynHHOI 4. 2 cT. 22 KK

IIpononoBaHwuii 3micT 4. 2 cT. 22
KK

378, yacTUHM ApyTa Ta TPETS
crarti 399

378, 399
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Hayxoge suoamnns

JIFOBYEHKO Tersina CepriiBHa,
MOCTEIIAHIOK JTrommuna OnekcaHapiBHa

KPUMIHAJIbHA BIJAITOBIZAJIBHICTD
3A YMUCHE 3HUIIEHHS ABO ITOIIKO/PKEHH
MAWHA 3AXNCHUKA YU ITPEJCTABHUKA
0OCObHt

Mownorpadist

CBiIOLTBO PO BHECEHHS Cy0’€KTa BUIABHUYOI CIIPABH 10 JEPIKABHOTO PEECTPY
BH/IABIIiB, BATOTOBHUKIB 1 PO3MOBCIO/I)KYBayiB BUIAaBHUYOT IPOAYKIIiT
Jx Ne 4155 Big 13.09.2011.
Iigmucano no apyky 29.04.2026. ®opmar 60%84/16. [Tamip odceTHuit.
O6mn.-Buz. apk. 12,0. YM. mpyk. apk. 11,16.
Tupax 100 mpum.




