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m Abstract. Article 42 of the Constitution of Ukraine establishes the principles of preventing abuse of a
monopoly position in the market and unfair competition in economic activity. Manipulation of the Energy
Market — an act that violates the procedure for state regulation of the electric energy market and the natural
gas market approved by the current legislation — poses an increased public danger. The purpose of the study is
to investigate objective signs of manipulation in the energy market as part of a criminal offence under Article
222-2 of the Criminal Code of Ukraine. Within the framework of the study, a complex of scientific methods was
applied: dialectical, hermeneutical, systemic, formal logical, generalisation, system and structural, method of
ascent from the abstract to the concrete, analysis, and synthesis. It is proved that the object of manipulation
in the energy market is covered by public relations that control the procedure for state regulation of the
electric energy market and the natural gas market approved by the current legislation — the implementation
by the state of comprehensive measures to manage the demand, prices, and volumes of the wholesale energy
market, prevent abuse and violations in this area. The criminal legal content of the concept of “manipulation”
is determined by the deliberate activity of a person(s) who violate the conditions of functioning of the
wholesale energy market, is carried out by performing a set of illegal actions, the purpose of which is to obtain
financial benefits for themselves and third parties, by changing the price of a financial asset. The essence of
manipulation of the wholesale energy market is highlighted through its inherent features, which indicate a
violation of the conditions necessary for making transactions on the wholesale energy market and a deviation
of the asset price from the real market price in the right direction for manipulators (the presence of a process
of overstating (underestimating) the total price of the contract, which leads to the loss of its market status).
The practical significance of the study lies in the fact that the analysis carried out is of auxiliary importance
for law enforcement practice in solving issues related to the legal qualification of manipulation in the energy
market
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m Introduction

In response to the challenges of global competition
exacerbated by the global financial and energy crisis,
the energy-saving policy of many countries in recent
years is aimed at the development and implementa-
tion of such energy strategies, which are primarily
aimed at protecting national interests, developing
effective energy consumption management systems
and limiting the scale of financial, economic and
energy-economic impacts. Ukraine is no exception,
where the electricity generation market as of 2023
can be described as highly concentrated, competi-
tively limited, and manipulative. Competition is most
pronounced in such areas as the supply of electricity
within and outside the relevant energy association,
as well as in economic and trade operations with
electricity with independent suppliers and individual
energy companies. Among the main phenomena that
negatively affect the state of Ukraine’s energy sector
and energy security are corruption, arbitrariness, the
control of monopolistic oligarchs, and market clo-
sure. The consequences of these negative phenom-
ena can be observed through real manifestations of
inconsistency, an imbalance between supply and de-
mand for energy resources: their producers receive
losses, and electricity suppliers — super-profits.

Only at the beginning of the war, namely in Feb-
ruary 2022, the volume of electricity consumption in
Ukraine decreased by almost 30% (Why suppliers...,
2022). These indicators were influenced, first of all, by
the mass relocation of a significant part of Ukrainians
who were forced to leave due to incessant rocket at-
tacks and airstrikes on the energy infrastructure, and
the termination of the activities of industrial enterprises
that consume a considerable amount of electricity.
This is especially true in regions where active military
operations are being conducted (De Klerk et al., 2023).

In addition, the crisis processes in the energy
sector of Ukraine during the Russian-Ukrainian war
caused not only military operations related to dam-
age and destruction of energy facilities, but also the
artificial creation of challenges and problems in the
market by individual state services. Therefore, the in-
tensification of efforts of various state institutions to
ensure the development of an effective mechanism
for countering crime in the energy sector in Ukraine
seems to be an extremely urgent issue. Establishing
such a process is the key to solving socially signifi-
cant problems — de-monopolisation and decriminali-
sation of the fuel and energy complex industries, and
will also eliminate outstanding accounts receivable
and payable of generating companies, the operator
of the wholesale electricity market and energy sup-
ply enterprises, which tends to accumulate (Vozniuk
& Kamenskyi, 2022). Consequently, issues related
to ensuring energy security as an integral compo-
nent of economic and national security are gaining
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a significant role in Ukraine. The state capacity in
the sphere of ensuring the protection of national eco-
nomic interests and the removal of economic threats
is in the same plane as the socio-economic develop-
ment of Ukraine, influencing both its constancy and
inflexibility, and determining its effectiveness in in-
ternational cooperation. In addition, economic crime
(in almost all its manifestations) and the scale of its
spread are a threat to the national security of any
country (Mozol et al., 2020).

Among the experts who considered issue of crim-
inalisation of abuse in energy markets and innova-
tions of the Criminal Code of Ukraine, it is necessary
to mention I.I. Bartosh (2022A), who conducted a
comprehensive study on the protection of economic
relations in the sphere of functioning of the energy
market and the analysis of the grounds and reasons
for criminalisation of behaviour described in Article
222-2 of the Criminal Code of Ukraine. The provi-
sions substantiated by the researcher form a concep-
tual basis for further scientific analysis of this topic,
which is the latest and at the same time debatable.
Critical analysis of the decision of the Verkhovna
Rada of Ukraine to supplement Article 222-2 of the
Criminal Code of Ukraine, which resulted in a sci-
entific conclusion on the expediency of its exclusion
from the system of Section VII of the Special Part,
was carried out by R.O. Movchan & I.I. Parfenyuk
(2021). It is also worth mentioning the prominent
scholars A.A. Vozniuk & D.V. Kamensky (2022), who
carried out a general analysis of criminal liability
for manipulation in the energy market with relevant
recommendations for improving criminal law prohi-
bition. Researchers partially considered the content
and description of objective signs of the specified
composition of a criminal offence. However, despite
the researchers’ attempts to solve criminal and legal
problems of qualifying manipulative abuses in the en-
ergy markets, qualitative changes in ensuring effec-
tive protection of the latter have not yet taken place.
Therefore, the task of forming an effective mecha-
nism for criminal legal protection of the energy mar-
ket from manipulative abuse remains one that needs
to be solved, first of all, at the scientific level.

The purpose of the study is a criminal legal as-
sessment by a detailed review of objective signs of
a criminal offence that establishes responsibility for
actions related to energy market manipulation. The
purpose of the study is to clarify problematic issues
of their legal regulation, in particular, the concept of
“manipulation”, and formulate specific proposals and
recommendations for improving criminal legislation
based on the above.

= Materials and Methods

The research methodology is based on modern ap-
proaches to criminal law and is based on universal
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values and various methods of scientific cognition.
An important factor in this methodology is the use
of various scientific methods for a deep understand-
ing and analysis of the subject matter. One of the key
methods used in this paper is the dialectical method.
This approach allowed considering the connections
between the manipulation of the energy market and
social processes through the interaction of opposites
and the development of the phenomenon over time.
The dialectical method helped analyse the dynamics
and changes in this area, and identify the main trends.

The hermeneutical method was used to interpret
concepts in the context of criminal law. This re-
vealed their meaning and significance, especially in
relation to manipulation in the energy market. The
system method was used to analyse the object of
research — a criminal offence. It allowed considering
this phenomenon as a complex systemic formation
that combines various aspects and components. Ety-
mological analysis helped understand the origin and
change in the meaning of the term “manipulation”
over time, and the formal logical method allowed
systematising actions with signs of manipulation in
the energy market and developing specific propos-
als for improving legislation.

The generalisation was used to formulate new
proposals based on existing trends and positions in
the scientific literature. This enriched the under-
standing of the concept of “energy market manipu-
lation”. The system and structural method was used
to determine the features of the generic and direct
objects of the criminal offence under study. The dog-
matic method identified the possibilities of adjusting
the content of the norm, which establishes criminal
liability for energy market manipulation. The com-
parative legal method allowed comparing this pa-
per with Ukrainian and foreign studies on this issue,
which contributed to a more in-depth analysis. More-
over, the method of convergence from the abstract
to the concrete was used to analyse the object of ma-
nipulation in the energy market, and the synthesis
method was used to formulate general conclusions.
In general, the combination of these methods facili-
tated a deep and comprehensive investigation of the
problem of manipulation in the energy market in the
context of criminal law, revealing its essence and
possible solutions.

The normative basis of the study was the Con-
stitution of Ukraine, the Criminal Code of Ukraine,
and legislation of Ukraine regulating the principles of
activity in the electric power industry”. A significant
component of the theoretical basis of the research
turned out to be the works of prominent Ukrainian
and foreign researchers, which allowed revealing the
complexity and features of the process of energy mar-
ket manipulation, and the impact of manipulation
processes on the social environment.
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= Results and Discussion

After entry into force on June 16, 2020, the Law of
Ukraine No. 738-IX “On Making Changes to Some
Legislative Acts of Ukraine Regarding the Simplifica-
tion of Investment Attraction and the Introduction of
New Financial Instruments”, Section VII of the Crim-
inal Code of Ukraine has been supplemented with
prohibitions on illegal behaviour in wholesale energy
markets (hereinafter —- WEM): Article 222-2 “Manip-
ulation in the Energy Market” and Article 232-3 “Il-
legal use of insider information regarding wholesale
energy products”. The current version of Article 222-2
of the Criminal Code of Ukraine provides for two parts
and four notes, where the estimated concepts of “sig-
nificant size”, “significant harm”, “grave consequenc-
es”, and “subject of crime” are clarified. Its qualifying
features in the legal regulation are defined as: a) repe-
tition; b) actions committed by a group of persons by
prior agreement; c) grave consequences.

Object of a criminal offence

When qualifying the corpus delicti of a criminal of-
fence, the establishment of its object is of primary
importance. The importance of clarifying this com-
ponent is beyond doubt - it is well known that it is
the object of a criminal offence that reveals the social
essence of an act, contributing to its accurate qual-
ification and differentiation from related criminal
acts and offences. First of all, the object of the crime
under study needs scientific analysis. In accordance
with the provisions of Article 13 of the Constitution
of Ukraine, the protection of the rights of all subjects
of property and economic rights and the social ori-
entation of the economy is guaranteed by the state.
According to the law, all subjects of property rights
(parties to legal relations) are equal. Article 17 of the
Basic Law of the state stipulates that ensuring the eco-
nomic and information security of Ukraine is a key
state function, “the concern of the entire Ukrainian
people”. Economic criminal offences are often iden-
tified with economic criminal torts. However, this
position is not entirely correct. Based on the general-
isation of various specific characteristics of economic
criminal offences, it can be argued that criminal of-
fences in the field of economics are characterised by
encroachment on the economic system as a whole
and violation of its functioning, as well as property
and self-serving orientation (causing harm to various
material values and/or obtaining benefits (gain) both
for themselves and other persons). This type of crimi-
nal offence can also include criminal offences against
property, in the sphere of drug trafficking, and some
offences in the field of official activity.

In this regard, it seems appropriate to propose
amendments to the Criminal Code, namely, at the
beginning of Section VII in a separate Article, to reg-
ulate the concept of criminal offences in the field of
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economic activity. The disposition of the proposed
article can be set out in the following wording: “Arti-
cle ... The concept of a criminal offence in the field of
economic activity. 1. A criminal offence in the field
of economic activity is recognised as an intentional
or negligent socially dangerous act (action or omis-
sion) provided for in this section, committed in the
field of economic activity (production or sale of prod-
ucts (goods), performance of works or provision of
services of a cost nature) and caused significant dam-
age to the subject or other participant in relations in
the field of economic activity”.

Thus, the concept of a generic object of economic
criminal offences is defined as a system of manage-
ment that includes economic relations in the produc-
tion, distribution, exchange, consumption, and sale
of goods and services. This is the economic content of
these relations (Boboshko & Nesterenko, 2019). Spe-
cialists in criminal law, E.M. Kisiliuk & O.V. Protsyuk
(2015) define the generic object of criminal offences
in the field of economic activity as social relations
that have developed in the process of production of
a public product by all sectors of the economy, its
distribution and exchange, performance of works and
provision of services of a valuable nature, and in the
process of creation and execution of budgets from the
results of economic activity.

The commented Article 222-2 of the Criminal
Code of Ukraine has direct and additional objects.
The act provided for in Article 222-2 of the Criminal
Code of Ukraine is a violation of a clearly defined
pricing procedure for WEM, disorganises its constan-
cy, causes an imbalance and the creation of artificial
prices, causes the appearance of economic dispar-
ity and the receipt of unjustified profits by certain
WEM participants, leads to a reduction in investment
specifically in WEM, etc. The main purpose of these
markets is the purchase and sale of wholesale energy
products, and therefore, the main purpose of the cor-
responding abuses of market participants is an ille-
gal influence on the value of a particular wholesale
energy product (Bartosh, 2022b).

Manipulation-related activities are described
in sufficient detail in Directive 2003/6/EC of the
European Parliament and of the Council of 28 Jan-
uary 2003 on insider activity and market manipula-
tion, which describes these activities as transactions
or orders related to trade: which give or may give
false (deceptive) ideas about the supply, acquisition,
or tariffs of a financial instrument, or which are coor-
dinated by one or more persons, resulting in the es-
tablishment of artificial or phenomenally high or low
tariffs on one or more financial instruments. The only
exception is cases when the person who started op-
erations or issued a trade order proves the legality of
the grounds for committing such actions, or the com-
pliance of such actions with the established practice
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in the relevant organised market. This includes trans-
actions or orders for trading using unfair methods or
other types of fraud. Therefore, market manipulation
is a deliberate act aimed at significantly changing
the price, demand, supply or volume of goods by dis-
torting true information using appropriate methods
and techniques.

From the content of the above-mentioned signs
of manipulative activity, it can be concluded that
manipulation in the markets is one of the forms of
financial fraud, the forms of which, according to
O.V. Kravchenko et al. (2021), are subject to both
legal and socio-psychological regulation. This is
a method of management and/or control aimed at
the behaviour of individual participants in order to
shape the energy market situation using hidden psy-
chological influence and/or dishonest methods. Vari-
ous techniques and methods, market factors (supply,
demand, quantity, price, time, competition) are used,
transactions are carried out in interrelated segments
of the energy market, and orders are placed in trading
systems. First of all, manipulative abuses are aimed
at supply or demand to change (towards decreasing
or increasing) the rate price in order to encourage
individual market participants to purchase or sell at
the rates that are profitable for the initiator of such
operations.

Objective side of a criminal offence

According to the construction of the objective side, an
illegal act under Article 222-2 of the Criminal Code
of Ukraine is a criminal offence with a material com-
position — mandatory signs are an act in the form of
an action, socially dangerous consequences and direct
causal relationship. The objective side of a criminal
offence is established by the following components:

1) Acts in the form of deliberate actions of per-
sons in the energy market (in particular, in the elec-
tricity market and the natural gas market) who show
signs of manipulation in the WEM, which are defined
by the legislation in the energy sector.

2) Consequences are significant damage to the
rights, freedoms, and interests of individuals pro-
tected by law, state, or public interests, or the inter-
ests of legal entities.

3) Making a profit — a person or third parties
make a significant profit.

4) Avoiding losses — individuals avoid significant
losses.

5) Causal relationship.

The formulated disposition of the said article in
such a textual presentation cannot be called com-
pletely correct and accurate. In this area, it is worth
supporting O. Koshovyi et al. (2019), who argue that
the prohibition of a certain type of illegal behaviour
in the form of manipulation on the stock exchange
consists only of describing its specific features. The
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content of the very concept of “manipulation” is not
disclosed, however, attention is simultaneously di-
rected to another — the law in its larger understand-
ing as general term “legislation”. The researchers
emphasise that the appeal to other legislation is nec-
essary from the standpoint of appropriate qualifica-
tion of actions that are covered by manipulation in
the stock market. The question arises about the range
of actions with signs of manipulation provided for by
the legislation in the energy sector. This issue is quite
complex, since the regulatory legislation does not con-
tain a clear list of such actions, and accordingly, this
wording complicates the construction of the compo-
sition of a criminal offence.

The concept of manipulation was first voiced on
April 21, 2011 in the Law of Ukraine “On State Regu-
lation of the Securities Market in Ukraine” of October
30, 1996 No. 48/96-BP: (article 10-1). This article was
called “Manipulation of the Stock Market”. It was then
that the president of Ukraine V.F. Yanukovych signed
the Law of Ukraine “On Amendments to Certain Leg-
islative Acts of Ukraine on Prevention of Legalisation
(Laundering) of Criminal Proceeds”, which provided
for criminal liability for manipulating the stock mar-
ket with a penalty in the form of a fine in the amount
of 750 to 2 thousand tax-free minimum incomes of
citizens or imprisonment for up to three years (in case
of recidivism or group commission of a crime - a fine
of 2 to 3 thousand tax-free minimum incomes of citi-
zens or imprisonment for up to five years).

Regulation of the European Parliament and of
the Council EU No. 1227/2011 “On Integrity and
Transparency in the Wholesale and Energy Markets”
of 25 October 2011 covers the manipulation of the
WEM by actions committed by persons by artifi-
cially setting prices not conditioned by market forces
of supply and demand, including the actual availa-
bility of production, storage or transportation ca-
pacity, and demand. Forms of market manipulation
are defined as: 1) placement and withdrawal of false
(fictitious) applications; 2) dissemination of false or
deceptive information or news through the mass me-
dia (the Internet or by any other means (methods));
3) deliberate provision of false information to busi-
ness entities whose field of activity is to ensure the
provision of reports or quotes on the state of the mar-
ket, which results in misleading market participants
who act based on such reports or quotes on the state
of the market; deliberate formulation of the idea
that the availability of electric generation power or
availability or the transmission capacity is different
from what is actually technically available if such in-
formation affects or may affect the price of wholesale
energy products. Thus, in the general sense, energy
market manipulation is a complex of economically
or technologically unjustified actions that manifest
themselves in an illegal (artificial) reduction/increase
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in the value of energy goods, the purpose of which is
to persuade other market participants (consumers) to
purchase or sell at the proposed and profitable rate
for the initiator of these actions.

Manipulation of the energy market

The consequences of manipulation in the energy
market, according to A.A. Vozniuk & D.V. Kamensky
(2022), are: hidden monopolisation of the energy mar-
ket (subjects, committing abuses, impose private in-
terests on other business entities and society, ignoring
their needs; illegal enrichment of some participants
in the energy market and unprofitability of others;
increase in tariffs for energy products to the popula-
tion. However, it would be a bit of a mistake to as-
sume that the issue of manipulating the energy market
boils down only to changing the value of an energy
commodity and improving its own profits. This is a
trading activity that is associated with a violation of
the relevant objective procedure for compliance with
the conditions and factors for performing an action to
make transactions on the WEM. In other words, such
activities are characterised by a wide range of relevant
illegal actions with wholesale energy products.

Moreover, according to legislation, manipulation
in the energy market refers to the unfair practice of
business management in the market, the purpose of
which may also be to conduct financial transactions
aimed also at legalising (laundering) proceeds from
crime. The implementation of this business (trading
activity) by manipulation involves misleading other
persons, who, under the influence of which, have a
desire (interest) to become its participant.

The electricity market model, which was intro-
duced in the summer of 2019, was aimed at abolish-
ing the monopoly of a single wholesale buyer of this
product and creating competitive conditions for all its
participants, ensuring free pricing and providing bet-
ter services. However, as a result of these changes, the
facts of trade in non-existent goods by some suppliers
and buyers of electricity were recorded, which gave
them the opportunity to enrich themselves with mil-
lions of USD in profits, at the expense of other market
participants. The largest losses, as noted by the jour-
nalists of “Schemes”, were received by large companies
“Energoatom” and “Guaranteed Buyer” (Chornovalov,
2020; Kulish et al., 2021; Blinov & Parus, 2023).

According to the energy market model introduced
in 2019, four sectors of the wholesale electricity mar-
ket are conditionally defined:

1) Conclusion of bilateral contracts (agreement
between the producer (trader) and the consumer on
the sale of electricity for a certain time at a contrac-
tual price;

2) “Market one day ahead” (sale of electricity to
be consumed the next day). On the one hand, man-
ufacturers and traders appear on the market with
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ready-to-sell prices, on the other — consumers an-
nounce tariffs at which they are ready to make a pur-
chase. If the price and volume match, the purchase
and sale transaction is automatically recorded;

3) “Intraday market” (a consumer can buy addi-
tional electricity “today for today”, but its price will be
higher than when buying on the “day-ahead market”).

4) “Balancing market” (purchase and sale of
electricity volumes that are beyond the current pro-
jected production or consumption). For example: a
consumer has purchased a partial amount of elec-
tricity needed in previous markets. Accordingly, a
consumer has the right to automatically purchase
additional electricity on the “balancing market”. Or,

Electric

energy

(bilateral
contracts)

if a producer generates more energy than it sold in
previous markets, this excess is put on the “balancing
market”. The goal is to prevent market imbalances
and prevent negative consequences that may affect
the energy security sector (Chornovalov, 2020). Most
electricity markets operate on a two-way application
basis, where electricity producers, suppliers, and
consumers submit applications for the desired vol-
ume and purchase and sale price. The selection of
applications and further calculation take place at the
intersection of the demand curves of suppliers (con-
sumers) and supply of electricity producers (Blinov,
2015). Schematically, the main components of the
electric energy market are shown in Figure 1.

Auxiliary

services

Balancing

Market one T

day ahead

Figure 1. Main components of the electricity market
Source: Participants and structure of the electricity market (2019)

Materials published by lawyer A. Kryveshko
(2020), witnessed statements about significant manip-
ulative abuses in the market, which were filed by the
National Energy and Utilities Regulatory Commission,
SE “Market Operator” and SE “Guaranteed Buyer” in
early 2020. The following forms of abuse have been
recorded: a) some market participants (mostly traders
and electricity suppliers) have set dumping tariffs in
their applications for electricity sales, taking into ac-
count previous billing periods; b) the actual volume
of electricity for sale has been exceeded. The conse-
quence of these actions was the inability of most elec-
tricity producers to supply electricity at the market
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price “for a day ahead”, as a result of which there was
a forced transition to the next stages of transactions
(sales) — on the intraday market and, in a situation
of non-purchase — on the balancing market (sale of
excess electricity at a dumping price).

Consequently, manipulative abuses can be ex-
pressed in distortions as trading operations in the
energy market by selling generation that is not sup-
ported by actual volumes. As a result, there is an un-
motivated waste of funds by the relevant enterprises,
organisations, the state, and practices of inflated
pricing, which creates restrictions in competition in
the electricity market. In fact, there are two blocks of
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situations that reveal the features of manipulation:
economic withdrawal of electricity capacity (submis-
sion of an economically unmotivated application for
the sale of electric energy); active (physical) with-
drawal of electricity capacity (the real volume of elec-
tric energy is not reflected in the contract). Criminal
manipulative schemes can be different, but in most
cases they are manifested in corrective actions in or-
der to change the price mechanism of electric energy.

Manipulative actions are an act of economic in-
fluence with a self-serving orientation, which, due to
the violation of the integrity of the market pricing
mechanism, have an increased public danger. Thus,
they cause market destabilisation and lead to cor-
responding economic imbalances in the consumer
market. Currently, there is no clear legislative inter-
pretation of the concept of “manipulation” in the leg-
islation of Ukraine. It is worth considering how the
concept of “manipulation” is interpreted in the scien-
tific literature, and what content lawyers put into its
understanding.

“Manipulation” is a term of Latin origin (from the
Latin word “manipulare” in the etymological sense
of “to control”, “to manage with knowledge”, etc.).
Its content is endowed with the characteristics of a
nondescript (unconscious) influence that is supposed
to be exerted on the person over whom they intend
to control. Its primary understanding, emphasised
by researchers V. Tertyshnyk & O. Koshovyi (2018),
is combined with a complex of actions of both pos-
itive and negative nature. This also includes various
“frauds”. Laws and regulations do not provide for
signs by which it would be possible to distinguish
“positive” manipulation from socially dangerous
“fraud”. Consequently, there may be a situation of
bringing to justice a person who has committed so-
cially useful (necessary) actions or who has shown
the interests of the state on formal grounds.

The concept of preventing manipulation of the se-
curities market, unfair trading practices, and violation
of the ethics of professional activity in the stock mar-
ket, approved by the decision of the National Securities
and Stock Market Commission of 14.01.2003 No. 21,
defines the concept of “manipulation” as follows: de-
liberate or voluntary actions aimed at misleading or
abusing trust (fraud) in relation to participants in the
securities market, by establishing price control or arti-
ficially influencing the value of securities'.

Manipulation that is being investigated
by V. Tertyshnyk & O. Koshovyi (2018) and
D.V. Kamensky (2020), is defined as an action taken
by market participants or a group of participants

aimed at controlling prices through artificial inter-
ventions. This process takes place through the pur-
chase and sale of securities, in particular wholesale
energy products. The main goal is to create a false
or deceptive illusion of active trading in the market.
This practice is aimed at trying to change prices (tar-
iffs) by giving a false impression that significant trad-
ing operations are actually taking place in the mar-
ket. Such manipulation can lead to an illegal change
in the exchange rate price of the stock instrument,
which can affect the normal price indicator. Research-
ers note that this type of manipulation encourages
other market participants to perform certain actions
regarding the purchase and sale of securities based
on the created artificial environment. The final result
is a purposeful change in the exchange rate price of a
stock instrument relative to its normal level.

0.V. Kravchenko et al. (2021) characterised ma-
nipulative trades as profitable malicious trades made
on the following principles: trading is designed to
move prices in a certain direction; the trader is not
sure that prices are able to move without making a
trade; the profit received arises solely from the trad-
er’s ability to move prices, and not from their pos-
session of valuable information. Thus, financial ma-
nipulations have a clearly defined goal - to obtain
personal benefits or for third parties, by changing
the price of a financial asset in the right direction.
The result of foreign researchers’ understanding of
manipulative transactions is the active trading activ-
ity of the latter, associated with the establishment of
deceptive artificial control over the market price in
order to obtain financial benefits.

E.M. Kisiliuk & O.V. Protsyuk (2015) identified
four common components for any type of manipu-
lation: 1) intentional action or omission; 2) intent;
3) causal relationship; 4) artificial price. The omis-
sion should have a conscious character and direct
intent to commit the corresponding act, which has
signs of manipulation, as a result of which a situation
is formed that does not correspond to the real state.
However, given the feature of concealment (carried
out unnoticed, which distinguishes manipulation
from other abuses, it seems that this act may also
have a passive form — committed by inaction (fail-
ure to provide, failure to enter information, etc.). The
Draft Law of Ukraine No. 4503 of 16.12.2020, which
proposed amendments to the Law of Ukraine “On
the Electricity Market”, manipulation of the elec-
tric energy market is disclosed as actions for making
transactions, providing orders and/or instructions for
making transactions with wholesale energy products,

'Decision of the State Securities and Stock Market Commission No. 21 “On Approval of the Concept of Preventing Manipulation of the
Securities Market, Unfair Trade Practices and Violation of the Ethics of Professional activity on the Stock Market”. (2003, January).
Retrieved from https://zakon.rada.gov.ua/rada/show/vr021312-03#Text.
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which: 1) create energy products; 2) provide (try to
provide) a person (group of persons) with the oppor-
tunity to form prices for one or more wholesale en-
ergy products at an artificial level; 3) spread false or
deceptive information through the media or in any
other way both for demand and supply, or relative to
the prices of wholesale energy products?.

O.K. Vasylyak (2016) defined the generic object
of economic crimes as a system and procedure for
legally protected public relations that arise during
the activities of business entities in the field of so-
cial construction. These relations are associated with
the production, sale of products and provision of val-
ue-based services that serve as the basis for entrepre-
neurial and other economic activities. Coverage of
these relations focuses on the economic competence
of business entities in various types of economic ac-
tivity. However, it is subject to clarification that the
scope of their occurrence is somewhat broader than
emphasised by the author, that is, it is not covered
only by social construction, but concerns economic
systems of various levels and types (industry, agricul-
ture, communications, trade, services, etc., as well as
their sub-sectors).

The generic object of criminal offences in the
field of economic activity is outlined by specialists in
criminal law, E.M. Kisiliuk & O.V. Protsyuk (2015),
as social relations that have developed in the pro-
cess of production of a social product by all sectors
of the economy, its distribution and exchange, per-
formance of works and provision of services of a cost
nature, and in the process of forming and executing
budgets from the results of management. This defini-
tion of the concept of a generic object, according to
researchers, has a somewhat generalised character.
Therefore, for a clearer characterisation with an em-
phasis on the branch of production or type of activity,
in these illegal acts, E.M. Kisiliuk & O.V. Protsyuk
(2015) also identified specific objects. Consumer and
market conditions for the functioning of the electric
power industry are a criterion for classifying manip-
ulation in the wholesale energy market (hereinafter —
WEM) as criminal offences in the consumer market.
The specific object of a criminal offence, in this case,
is necessary to specify and narrow the field of public
relations that arise in the process of managing, and
which are violated (or there is a threat of their vio-
lation) by committing an illegal act. It is the specific
object that is the link between the generic and direct
object, including manipulation on the WEM.

R.O. Movchan & LI. Parfenyuk (2021) and
LI Bartosh (2022a) defined the main direct object of

the specified criminal offence as a specifically defined
pricing procedure (i.e., legitimate pricing) for WEM.
Considering the anti-social focus on the procedure for
violating the legitimate pricing of WEM, such abuses
are actually independent manifestations of anti-com-
petitive actions, which, at the same time, occur in a
specific area — the field of WEM. LI. Bartosh (2022b),
analysing the object of this criminal act, comes to
the conclusion that social relations that connect the
foundations of fair competition in the plane of “legit-
imus” (legitimate) billing on WEM by preventing ma-
nipulation on the latter is its main direct object. The
researcher makes arguments about the consistency
of the relevant fundamental provisions concerning
the content of market manipulation. In particular,
the proposed definition by the researcher fully corre-
sponds to: a) the generally accepted understanding of
manipulation in the stock market in legal science - an
illegal practice by creating a deliberately false belief
in other persons about the active trade of increasing
or decreasing the value of goods (Kamensky, 2020);
b) the European interpretation of the content of the
category of “manipulation” on the WEM, the features
of which REMIT called - the focus on artificially set-
ting the price within the limits not determined by
market forces of supply and demand, including the
actual availability of production, storage, or trans-
portation capacities, and demand (Bartosh, 2022b).

Considering the field of public relations, which is
covered by the understanding of the generic object of
economic crimes, the direct object of manipulation in
the energy market can be defined as public relations
that ensure normal conditions for the functioning
of the WEM, arise on a contractual basis and cover
the production, transfer, distribution, purchase, and
sale, supply of electric energy (natural gas). These
relationships arise when performing operations using
resources in the production, transmission (transpor-
tation, supply) and distribution of electricity to the
WEM (Dudorov & Movchan, 2020). The generic fea-
ture that allows them to be attributed to the econom-
ic field is precisely the economic orientation of illegal
manifestations, that is, the connection with economic
relations, the commission of illegal encroachments in
the process of carrying out economic activities in the
energy markets.

The specifics of the institution of manipulation
in the energy market indicate the existence of an ad-
ditional object of this illegal act, which are property
relations. Manipulation in the energy market leads to
an imbalance, which results in an unjustified (abnor-
mal) increase in energy prices and tariffs, an increase

'Draft Law of Ukraine No. 4503 “On Amendments to Certain Legislative Acts of Ukraine on the Implementation of the Provisions of
the European Union Legislation on Integrity, Transparency and Prevention of Distortion of Competition in Wholesale Markets”. (2020,
December). Retrieved from http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=70681.

37

Scientific Journal of the National Academy of Internal Affairs, 28(2)



http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=70681%20

Energy market manipulation: Criminal law analysis and signs

in the cost of electricity and natural gas. The conse-
quences of these abuses are also covered in the mass
media. According to O. Khyshchenko (2020), ma-
nipulation in the energy market, in particular in the
electricity market, causes an unnatural redistribution
of profits from electricity trading. This process con-
tributes to an excessive increase in profit for individ-
ual traders, and can also lead to incorrect “leaching”
of funds from real generation, making it unprofita-
ble. When the volume of manipulations in the market
increases, when they reach critical levels, there is an
artificial decline in prices in the market. This, in turn,
leads to the fact that all generating companies, with-
out exception, are forced to sell electricity at prices
below its cost price.

0.0. Dudorov & E.O. Pysmensky (2013) note
that the violation of property relations occurs dur-
ing any manifestation of manipulation, respectively,
researchers note, that they must be recognised as a
mandatory additional object of this criminal offence.
The opinion deserves support, because, according to
other researchers, artificial distortion of objective
prices will characterise the economic nature of ma-
nipulation (Koshovyi et al. (2019). In the event of a
socially dangerous act causing damage to the main
and additional objects, according to E.M. Kisiliuk
& 0.V. Protsyuk (2015), the final value is only the
harm caused to the main direct object, the public
danger from causing harm to an additional object is
considered already covered, respectively, such an act
does not require cumulative qualification.

Consequently, the criminal offence under Article
222-2 of the Criminal Code of Ukraine encroaches
on public relations that ensure normal conditions for
the functioning of the WEM, which is based on com-
petitive pricing in relation to equal and fair rules of
conduct for its participants, on the principle of trans-
parency of the electric energy (natural gas) markets;
on ensuring that its participants and consumers are
informed about the production, transmission, distri-
bution, purchase, and sale, reliable and safe supply
of electric energy; on ensuring the protection of in-
vestors and consumers of electric energy and natural
gas from possible abuses. Public relations that ensure
the property interests of citizens, organisations, or the
state constitute an additional mandatory object of the
specified criminal offence. The legal basis for regulat-
ing these relations, in particular, is the Law of Ukraine
of April 13, 2017 “On the Electricity Market™.

= Conclusions

Therefore, the direct object of manipulation in the
energy market is defined as public relations that

ensure normal conditions for the functioning of the
WEM, arise on a contractual basis, and cover the
production, transmission, distribution, purchase and
sale, and supply of electric energy (natural gas). An
additional object of a criminal offence is public rela-
tions that ensure the property interests of citizens, or-
ganisations, or the state. The increased public danger
of manipulation in the energy market consists in un-
dermining energy security by violating the integrity
of the energy market and the trust of investors in it.

Manipulation in the energy market can be defined
as a complex of economically or technologically illegal
actions of individuals that disrupt the functioning of
the wholesale energy market. This may include false
statements, misrepresentation of information, ficti-
tious transactions to involve in trading operations or
investments in order to attract participation in trad-
ing operations with energy products or to invest the
financial capabilities of the person carrying out the
specified activity. The proposed disposition of Part 1
of Article 222-2 of the Criminal Code should be stated
as follows: “Manipulation in the energy market, that
is, intentional actions of an individual in the field of
production, transfer, distribution, purchase and sale,
supply of electric energy that violate the necessary
conditions for operations in the wholesale energy mar-
ket, which led to the receipt of income in significant
amounts by a person or third parties, or the avoidance
by such persons of losses in significant amounts, or if
they caused significant damage to the rights, freedoms
and interests of individual citizens protected by law,
or state or public interests, or the interests of legal en-
tities, is punishable...”.

For the purpose of uniform law enforcement, it
is proposed to supplement Section VII of the Crimi-
nal Code with an article with the following content:
“Article ... The concept of a criminal offence in the
field of economic activity. 1. A criminal offence in
the field of economic activity is recognised as an in-
tentional or negligent socially dangerous act (action
or omission) provided for in this section, committed
in the field of economic activity (production or sale
of products (goods), performance of works or provi-
sion of services of a cost nature) and caused signif-
icant damage to the subject or other participant in
relations in the field of economic activity.”

The study of the objective signs of the criminal
offence consolidated in Article 222-2 of the Criminal
Code of Ukraine allowed recording the diversity of
ways of manipulating the energy market, which, in
addition, in the context of competition and the exist-
ing serious problems of energy supply caused by the
massive missile attacks by the Russian Federation,

Law of Ukraine No. 2019-VIII “On the Electricity Market”. (2017, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2019-

19#Text.
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demonstrates the importance of this issue and the
impossibility of limiting the results to these. The re-
structuring of the management system in the field of
energy security determines the urgent need to sig-
nificantly improve the mechanisms of criminal law
provision of energy security, based on the current
legislation and taking into account the current con-
ditions of functioning of the energy market. And it
is the thoroughly developed legislation and well-es-
tablished judicial practice of qualifying and investi-
gating criminal abuses in the energy market that will
not only help to punish the perpetrators fairly, but
also prevent the emergence of new ones. Therefore,
to ensure the legality of bringing a person to criminal
responsibility for manipulation in the energy market,

the issue that requires its priority clarification in
subsequent studies is the maximum detail and clear
definition of the range of illegal acts covered by the
concept of “manipulation”.
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m Avortamis. ¥V crarri 42 KoHctuTynii YkpaiHM 3aKkpilJIeHO NPUHLUNUA HEJOMYI[EHHs 3JI0BXUBAHHS
MOHOIIOJIbHUM CTaHOBUILEM Ha PUHKY 1 HeJOOPOCOBiCHOI KOHKYPeHIlil B eKOHOMiuHil AisyibHOCTI. [linBuieny
CcycmisibHy He0e3leKy CTaHOBUTb MAHIIyJIIOBAaHHA Ha €HEepreTWYHOMY PHHKY — [difAHHA, 1[0 NOpyIIye
yTBEPAXXeHU1 YMHHUM 3aKOHOAABCTBOM IOPAJIOK [Iep>KaBHOTO PeryJIl0oBaHHA PUHKY eJIeKTPUYHOI eHepril Ta
PUHKY IpUPOAHOro rasy. Mera ctaTTi — JOCHIAUTA O0’€KTUBHI O3HAKWU MaHIiNyJII0BaHHSA Ha eHepreTUuYHOMY
PUHKY fIK CKJIaJly KpHMiHAJIbHOTO IpaBONOPYIIEHHs, nepeAdbadeHoro cT. 222-2 KpuMiHajapHOTO KOJeKCy
Ykpainu. Y Mexax JOCJTiJKeHHA 3aCTOCOBaHO KOMILJIEKC HAYKOBUX METOMiB: AiaJIeKTUYHUI, TepMeHeBTUYHUM,
chCcTeMHU!, (GOpMasbHO-JIOTIUHUIN, y3arajbHeHH:A, CHUCTEMHO-CTPYKTYPHHN, MeTOJ CXOJXEHHA Bif
abCTpakTHOTO [0 KOHKPETHOro, aHajidy ! cuHTe3dy. OOIpyHTOBaHO, IO O00’€KT MaHIMyJIIOBaHHA Ha
€HepreTUYHOMY PUHKY OXOIUJIEHO CYCHiJIbBHUMM BiJHOCHHaMH, fIKi peryyolThb YTBEpPKeHHUU YHHHUM
3aKOHOJABCTBOM MOPANOK NEPXKaBHOT'O PEryJil0BaHHA PUHKY eJIeKTPUYHOl eHepril Ta pUHKYy IPHUPOJHOTrO
razy — 3AiliCHEHHA OepXaBOoK KOMILJIEKCHUX 3aXO[iB IL[OJ0 VIPaBJiHHA HOMUTOM, LiHAMH i obcAraMu
TYPTOBOTO €HepreTUYHOr'0 PUHKY, 3an00iraHH:A 3JI0BXUBAHHAM i NOpPYyIIeHHAM y Liil cdepi. KprmiHaibHO-
[IPaBOBUI 3MIiCT MOHATTA “MaHiNyJIl0BaHHA” BU3HAUYEHUI YMHUCHOIO OisUIbHICTIO ocobu (ocif), mo nopymye
YMOBHU (QYHKI[iOHYBaHHSA T'ypTOBOTO €HEepreTUYHOT0 PUHKY, 3MiMCHIOETHCA IIJIAXOM BHUKOHAHHSA KOMILJIEKCY
HeIpaBOMipHUX [ili, METOI0 AKUX € OTPUMaHHA (piHaHCOBOI BUroau AJiA cebe i TpeTix 0cib, MUIAXOM 3MiHU
1iHu ¢iHaHcoBoro akTuBy. CyTHICTh MaHIiIlyJIIOBaHHA I'YPTOBHUM €HepreTUYHHM PHHKOM BUCBITJIE€HO yepes3
MpUTaMaHHi MIOMy O3HaK{, AKMMM O3HA4eHO NOPYIIEeHH:A yMOB, HEOOXigHUX JiA 3[1iMiICHEHHs NpPaBOYHHIB
Ha TypTOBOMY €HEPrOopuHKY Ta BiAXWJIEHHA I[iHM aKTHBIB BiJj peasibHOI PUHKOBOI LiHU B MOTPiOHUI
MaHinyAaTopam 6ik (HasBHiCTh IPOIIECy 3aBUILEHHs (3aHIKEHHs) 3arajibHOI I[iHU JIOTOBOPY, IO CIIPUYUHSE
BTpaTy ii pUHKOBOrO cTaTycy). [IpakTH4Ha 3HaUyIicTh JOC/Ii)KeHH: MOJIATaE B TOMY, IO 3AiliCHeHUI aHaIi3
Mae€ JONOMiXKHe 3HaueHH: [AJis PaB0O3aCTOCOBHOI MPAKTWKHU il Yac BUpILIeHHA MUTaHb, fKi CTOCYIOTHCA
NpaBoBOl KBai(ikallil MaHiMyJII0BaHHA Ha €HEePreTUYHOMY PUHKY

m KutiouoBi cjioBa: 06’€KT KPUMiHAJIBHOTO MPaBOMOPYIIEHHS; CYCHiIbHI BiTHOCHU; PUHOK €JIeKTPOeHeprii;
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