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OKPEMI ITIUTAHHS TOKA3YBAHHSA JIET AJIIBALIT (BIIMUBAHHSA) TIOXO/IB,
OJEPKAHUX 3JIOYMHHUM HUISAXOM

Y cr.209 KK Ykpainn neramizamis (BiIMHBaHHS) OXOIB, OISPKAaHUX 3JIOYHHHUM IIUIIXOM,
BU3HAYAETHCS SIK BUYMHCHHS (DiHAHCOBOI omepallii 4¥ NpaBOYMHY 3 KOITaMu abo0 IHIIMM MaiHOM,
OJIep’)KaHUMHU BHACIIZOK BYMHEHHS CYCIUTFHO HEOE3MeYHOro MPOTHUIPABHOTO MiSHHSA, IO TEPEIyBaIo
neraiizanii (BiIMUBaHHIO) TOXO/IiB,  TAKOK BUYMHEHHS JIil, CIPSIMOBAHUX Ha MPUXOBAHHS Y1 MaCKyBaHHS
HE3aKOHHOTO TIOXO/DKEHHS TaKUX KOIITIB a00 1HIIIOT0 MaifHa M BOJIOIHHSI HUMHU, TIPaB Ha TaKi KOITH a00
MaifHoO, JpKepena iX MOXO/PKEeHHS, MiCIIe3HaXOKEHHS, TepeMileHHs, 3MiHy iX (opmu (IepeTBOpeHHs ), a
Tak camMO HaOyTTs, BOJIOJIHHS a00 BHUKOPUCTAHHS KOINTIB YM IHIIOrO MaiiHa, OJCpaHHX BHACIIJIOK
BUMHEHHS CYCIIIJIFHO HEOE3MeYHOro MPOTHUIPABHOTO isSHHS, IO MeperyBalio Jieraiizallii (BiAMUBaHHIO)
JOXOZIB.

[lin wac mocymoBOTO pO3CIHiAyBaHHS IHOTO 3J0YMHY HEOOXIAHO TOKa3yBaTH 3B’SI30K [iH IIOJO
neraiizanii (BiIMUBaHHS) JTOXOJIB, OJCPKAHUX 3JIOUYMHHHM MUISXOM, 3 MPEeIuKaTHUM 3nounHOM. lle
37I04MH, SKUI BU3Ha4eHUH y 1. 1 mpumitku cT. 209 KK Ykpainu: cycniibHO HeOe3MeYHUM MPOTHIIPABHUM
TSTHHSM, 110 TIepeAyBalo Jerami3alii (BiIMUBaHHIO) JOXOIB, BIATIOBIAHO 10 i€l CTATTi € MisSHHS, 32 K
KK VYkpainu nepenbaueHo 0OCHOBHE TIOKapaHHs Y BUAI T030aBICHHS BOJIi 200 mTpady MoHa  TpU THCSYi
HEOTIOIaTKOBAHKX MIHIMYMIB JOXO/IB IPOMaIsiH, a00 MiSHHSA, BUNHCHE 33 MEKaMHU YKpaIHH SIKIIIO BOHO
BU3HAETHCS CYCIUIBHO HEOC3ICYHUM NIPOTHIIPABHAM AISHHSIM, 1110 NIePeIyBao Jeranisaiii (BiAMHBAHHIO)
JIOXOJIB 33 KPHMIHATBHUM 3aKOHOM JICP)KaBH, Jie BOHO OyJ0 BUMHEHE, i € 3mounHoM 3a KK Ykpainu Ta
BHACIIiZIOK BYNHEHHS SIKOTO HE3aKOHHO OZIEprKaHi TOXO/H.

AHami3 JocCHipKeHb 3 IBOTO THUTAHHSA [a€ TiJCTaBH BUOKPEMHUTH MBI TOYKH 30py WIOAO
MPOIECYATBHOTO 3HAYCHHS (DaKTy BUMHEHHS NPEIUKATHOTO 3JI0YMHY IS TPUTATHEHHS BHHHUX JIO
KPUMIHAJIbHOT BiIMOBIIaIBHOCTI 3a Jierani3allito (BiIMUBaHHS) JOXO/IB, OACPKAHNX 3IOUMHHUM IUIIXOM.

Tak, nmepma Toyka 30py Mojsra€ B TOMy, IO JOCYIOBE PO3CIiAyBaHHs Jeraisauii (BiIMHBaHH:)
JTIOXOJIIB, OJICP)KAHUX 3JIOUMHHHMM IUIIXOM, € OOIPYHTOBAHHMM, KOJI BXKE PO3CIIIYEThCS MPEAUKATHUN
3nound [1, ¢. 15]. Onun i3 apryMeHTiB 1i€l MO3HIIii Mojsrae y TOMy, [0 3 MOMEHTY BUHHEHHS 3JI0YHHY,
nependaueHoro cr.209 KK Vkpainu, no HaOpaHHsS 3aKOHHOI cuiM OOBHHYBAJIBHOTO BHPOKY 3a
MIPETNKATHUHN 3II09MH MOXE MMPOUTH 3HAYHUHN MPOMIKOK Yacy, 4epe3 IO CTa€ HEMOXKITUBUM BILTyUEHHS
JTIOXOIIB, OJIepKaHUX 3JIOYMHHUAM IIISTXOM.

BinMiuaeTbes, 10 ONHIE 3 O0OB’SA3KOBHX YMOB KBasti(ikaiii MisHHSA 32 O3HAKaMW BYMHCHHS
3nounny, nependoadeHoro ct. 209 KK Ykpainu, € 3704rMHHAN NUIAX 3M00yTTS TOXOMiB. 3 OTIISAY Ha IIe,
JIOLIBHO TIapayielbHO 3 PO3CIiAyBaHHSIM OCHOBHOTO 3JIOYHMHY JIOCITI/KYBATH OOCTABUHH BUWMHEHHS
Jeraizanii He3aKOHHO 3700yTHX T0XOMIB [2, c. 171]. OGrpyHTOBY€ETHCS BHCHOBOK, IO HE € 000B’ I3KOBOIO
HasBHICTH OOBUHYBAJIFHOTO BUPOKY CYAY 1O PEAUKATHOMY 3JI0YMHY JUIst KBasTidikarii xissHHs 3a cr. 209
KK Vkpainu [3, c. 11].

Hpyra Touka 30py TOJSITac y TOMY, IO HPUTSITHEHHIO JO KPUMiHAJIbHOI BiAMOBIJAIBLHOCTI 3a
Jeraiizamiio (BiIMMBaHHS) JIOXOMIB, OJEPKAHUX 3JOYMHHUM IUIAXOM, IIOBUHEH IMEpelyBaTH
00BHHYBAIILHUH BUPOK CYJy 32 OCHOBHHI (IIpeIuKaTHUH) 30unH. HaykoBIi BiMi4ar0Th, MIO:

— JIJIsl TIOCTAHOBJICHHSI Y BUHY MPUYETHOCTI J0 3JI0YMHY OCHOBHE JIiSIHHS TOBHUHHE OyTH BHU3HAHO
Cy/ioM 3J104uHHUM [4, ¢. 9, 22];

— IPUTATHEHHs. O KPUMIHaIbHOI BIAINOBILANBHOCTI 3a 3a3jaierifb He OOILSHE BiAMHUBAaHHS
3JIOYMHHUX JIOXOJIB MOXUINBE TIJIbKU TOJi, KOJIH € OOBHHYBIBHHUIA BHUPOK CyAY 3a 3JI0YWH, SKHW CTaB
JUKEPEIoM JTIOXOTY, 10 BiAMUBAETHCA [5, ¢. 16];

— IPUTSATHEHHS 0 KPUMIiHAJIBHOI BignoBimanbHOCTI 3a ¢T. 209 KK Ykpainu MOXIJIMBO JinIie 3a
HAsBHOCTI BHUPOKY CyAy, KM OCOOY 3aCy/DKEHO 3a BUMHEHHS TaK 3BAHOTO «OCHOBHOTO» 3JI0YHHY,
BHACITIJIOK SIKOTO B HEl 3’SIBISIEThCS PyXOME YM HEpyXOMe MaiHo, MaifHOBI Ta HeMaitHOBI nipasa [6, c¢. 13];

— npoBakeHHs 3a cT. 209 KK Ykpainu HeoOXiJHO pO3IIOYMHATH JIMLIE 32 YMOBH HaOpaHHS 3aKOHHOT
CHJIM OOBMHYBAJIbHUM BHPOKOM CYIY IO MPEAUKATHOMY 3J0YHHY, TOOTO <«GJIOUMHHHUHN ILIAX» 3400YyTTS
JIOXOJ[iB Ma€e OYTH OCTATOYHO FOPUINYHO BU3HAHUM Y KOXKHOMY KOHKpETHOMY BHMAJKY [7, ¢. 397];

— IPUTATHEHHS JO0 KPUMIHAJILHOI BIiJMOBINAJIBHOCTI 3a Jierajisaiito (BiIMHBAHHS) JOXO/IIB,
OJIEpP’KaHUX 3JIOYMHHUM IIIISIXOM, HE MOXKIIUBE, SIKIIO BiJICYTHIHI OOBUHYBaJILHUI BUPOK y TaK 3BAHOMY
«OCHOBHOMY» 3JIOYHMHI, IO € JPKEPEIOM JOXOJiB, NMPU3HAYCHUX MJIs BIJIMHBAaHHS, aJKe CYIEPEUUTh
NPUHIAITY Tpe3yMIIiii HeBUHyBartocTi [8, ¢. 227];

— SIKIIO ISt BAHHOTO JIOCTaTHBO JIMIIE YCBIIOMIICHHS y 3arajbHUX PHCax TOTO, O BiH BUMHSE Ml 3
MalHOM, OJIEpKaHMM 3JI0YMHHUM IUISIXOM, TO 0CO0i, siIka BCTAHOBJIIOE TaKy 3JIOYMHHY IiSUIBHICTH 3
neraiizanii (BiIMUBaHHS) JOXO/(iB 3JIOYMHHOTO ITOXO/KEHHs, HEOOXiTHA IOpUANYHA MijcTaBa (Y JaHOMY
BUTIAJIKYy, OOBUHYBJIGHUI BHPOK) TPUTSITHEHHS BUHHOI OCOOM 10 KPHMIHAIBHOI BIAMOBIAAIBHOCTI 32
cr. 209 KK VYkpainu [9, c. 323].

Hamu mopminseTscss 1 TO3WINISA, OCKUIBKM BOHA BIiJMNOBIJaE TakKiii KOHCTUTYIIHHIN 3acali
KPUMIHAIBHOTO TIPOIIECY, SK MPe3yMIIilis HeBUHYBaTocTi. 3rigHo 3i cT. 62 Konctutynii Ykpainu, ct. 17
KIIK Ykpainu, oCHOBHMIA 3MICT ITi€l 3acajy MOJISATaE B TOMY, IO OCO0a BBAXKAETHCS HEBHHYBATOK Y



BYMHEHHI KPUMiHAJIHHOTO MPAaBOMOPYIICHHS 1 HE MOXKe OyTH MiAaHa KpUMIHAJbHOMY TOKapaHHIO, TOKH
il BUHY He OyJe TOBEJCHO y MOPSIKY, HepeadadyeHoMy nuM KojekcoM, Ta BCTAHOBJICHO OOBHHYBAJIbHUM
BHUPOKOM, 1110 HA0paB 3aKOHHOI CHJIH.

Jloku y KpuMiHATFHOMY TIPOB KEHHI ITPO OCHOBHUH (TIPEAVKATHHUN) 31I0YWH HE Oy/ie JOBEIEHO Ta
BCTaHOBJICHO BHHY 0COOM OOBHHYBAaJbHUM BUPOKOM, 1110 HAOpaB 3aKOHHOI CHJIM, HE JOMyCTUMO, Ha HAIIl
MOTJISI, TPUTATYBAaTH MO 0COO0Y A0 KPUMIHANBHOI BiAMOBINAIBHOCTI 3a Jeraiizailito (BiAMHBaHHA)
JTIOXOJIiB, OJICpyKAHUX 3JTOYMHHUM ILITXOM.

YpaxoByroun BHKIaJeHEe, HE MOYKHA MOTOAWTHCS 3 po3’sicHeHHsM llmenymy BepxoBnoro Cyny
Ykpainu, sike mictuthes y 1. 11 moctarnoBu Ne 5 Bim 15 kBiTHS 2005 p. «IIpo mpakTuKy 3acTocyBaHHS
CyllaMU 3aKOHOJABCTBA MPO KPHUMIHAIBHY BIAMOBIAAIBHICTh 3a Jerami3allito (BiIMUBaHHS) OXOIB,
OJIepXKaHUX 3IMOYMHHUM muissxom» [10, c.270-276]. Bkasyerbcs, 10 TPUTITHEHHS 0coOW JI0
KpUMiHAJIbHOT BinoBinanbHOCTI 3a cT. 209 KK Ykpainu MoxiuBe B pa3i, KOJIM BOHA HE IPUTATYBAIACS JI0
KpUMIHAIIBHOI BIAMOBIZANFHOCTI 3a MpeAWKaTHE AisTHHA. B TakoMy Bumagky ocoba Mae OJHOYACHO
MPUTATYBATUCS  JIO  KPUMIHAJIBHOI  BIJNOBINANBHOCTI 32  NPEAMKATHUH  3JI0YMH Ta 34
Jeranizariio (BiIMABaHHS) KOIITIB 200 iHIIOTO MaiHa, OJIep)KaHUX YHACHIIOK HOTO BUMHEHHS, TOOTO 3a
CYKYITHICTIO I[MX 3JI0YMHIB, OCKIJIBKH BOHA YCBIJTOMITIOE, 1[0 BYMHSIE JICTAI3AIIE0 TAKUX KOIITIB 1 MaiiHa.
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