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KPUMIHAJIBHA BIAIIOBIJAJIBHICTD 3A BOEHHI 3JIOYMHH Y KOHTEKCTI 35POMHOI ATPECII
IMPOTHU YKPAIHHN

YV emammi oxapaxmepuzoeano 60€HHI 3104UHI MA IX GUHUKHEHHS V) MINCHAPOOHOMY NpAel. Buznaueno pisnuyio misic 60€HHUM T BilICLKOBUM
snouunom. [Ipoananizosano nNUmManHs, noe s3aHi 3 KPUMIHAILHOK GIONOGIOAILHICHIIO 34 BOEHHI 3N0UUHU, GUUHEHI NI Yac 30poliHol azpecii
npomu Yxpainu. 1100ii, wo 6iobysanucs niciia no6HOMAacuimadHo20 6MOpPeHEeHH s, NPU3EeIU 00 PO3GUNIKY HOB020 HANPAMY HAYIOHATLHO2O
KPUMIHAILHO20 CYOOUUHCMEA i3 3ACMOCYBAHHAM OOHOYACHO 3 HAYIOHATbHOW HOpMolo — cm. 438 Kpuminansnoco xodexcy Yxpainu —
KOHKDEMHUX NONO0NHCEHb HCEHEBCLKO20 I HABIMb 2aa3bKo20 npasd. [{08e0eHo HeoOXIOHICIb 6CIMAHOBNIEHHS KDUMIHATLHOT 8I0N08I0ATbHOCHI
30 6YUHEHI BOEHHI 3NI0UUHU POCIIICHKOI (hedepayii 8 YKpaini, a maxoic 6USHAHHA Yux 3N0YUHIE HA MIHCHAPOOHOM) DIGHI.

Knrouoei cnosa: 30potinuti KOH@AIKM, 80€HHUL 3104UH, 8ilicbKo8ull 3104uH, Kenescvra Koneenyis, Pumcokuil cmamym

BCTYII

30poiiHi KOH(IIKTH — OJIHA 3 BXKIIUBHUX TPOOJIEM CY-
4acHOCTi. BOHM NPU3BOISITE 10 HANIPYKEHOCTI Y CYCHiJIb-
CTBI, a/XKe TIOPYIIIYIOThCS TpaBa HE JIHIIE BIHCHKOBOCITYX-
OOBLIB, a i MUpHOTO HacesneHHs. YacTo HaciikoM 30poii-
HUX KOH(]JIKTIB € TOPYIICHHS MDXXHapPOIHOTO T'yMaHiTap-
Horo mpasa. Ha Mi>kHapogHOMY piBHI BCce OUIbIIY yBary
TIPUIJIIOTE, 30KpEMa, BOEHHNM 3JI0YMHAM IIiJT yac 30poii-
HOI arpecii. Y CBOiX mparsax Taki 3apyOikHi HAYKOBIIi, 5K
M.II. Baccioyni, M. bote, I'. Bapne, XK.M. XenkepTc,
VY. [llabac Ta iH. MOCHIMKYBadM MUTAHHSI KPUMIHAIBHOI
BIOBIAAJIBLHOCTI 38 BOCHHI 3JI0YHHH.

Huni mus Ykpaian € akTyadbHUM THTaHHS KpUMi-
HAJBHOI BiNOBiJAIEHOCTI Ha AEP>KaBHOMY W MiKHApPOJ-
HOMY piBHsIX. BiiickkoBa arpecis pociiicbkoi deaepanii,
ska TpuBae 3 2014 p., mocTaBuiia HOBI BUKJIMKU TIepe]
YKPaiHCBKKUM CYCIUIBCTBOM. [3 mepumx AHIB BiifHM MU 1I0-
JIHSl OTPHMYBAJIM TIOBIZIOMJICHHS ITPO BEJIMYE3HY KUIBKICTh
3BIPCTB, SKi BUMHSUIM POCIHCHKI BIHCHKOBI Ha TEpUTOPIl
Hamoi aepxasu. Lle Oynu aBiaymapu, 3rBaNTyBaHHS, Ma-
COBI BOMBCTBA, KaTyBaHH i BUKpaJAeHHs ozei Tomo. Li
¥ iHII Aif € BOEHHHMM 3JI0UYHHAMH, 3a SIKI BiAmoBiga-
THMYTb Ti, XTO iX BUNHHUB.

META cratTi — aHaJi3 NMuTaHb, OB’ SI3aHUX 13 KPUMi-
HAJIBHOIO BIJIOBIJAJIBHICTIO 32 BYMHEHHS 3JI0YMHIB IIiJ
Jac 30poitHOT arpecii B YKpaiHi.

METO/JHU JOCJIAKEHHS

MeTononoriyauM 0a3ucoM JIOCIIKCHHS € HayKOBO-
eMITipUYHI MeTO 11 — 30MpaHHs 1 MOpiBHAHHS iH(pOpMaIii,
a TaKOX KOMIUICKCHI METOIU aHaji3y, CHHTE3y U y3ara-
nbHEHHS. TeopeTHYHOK OCHOBOIO CTAaTTI € Mpalli BiT4M3-
HSHHUX HAYKOBIIIB, HOPMATHBHO-NIPaBOBa 0a3a yKpaiH-
CHKOT'O i MI’KHAPOJHOTO 3aKOHO/IABCTBA.

PE3VYJIbTATH

BoenHi 3nounnu pociiicekoi deneparii npotu Ykpainu,
aKi TpuBaroTh 13 2014 p., i3 moyaTkoM MOBHOMAacHITA0-
HOTO BTOPTHEHHS HAaOyJIM CHCTEMAaTHYHOTO XapakTepy.
Juis Toro mo0 Kpamie po3yMITH BaXIMBICTh KpUMiHA-
JILHOI BIJIIOBIJAJILHOCTI 32 BUMHEHHS BOCHHHX 3JI0YHHIB,
3’ICY€EMO, III0 O3HAYAE CaMe TIOHATTSL.

Y MDKHapOJHOMY TyMaHITapHOMY TIpaBi BOEHHUM
3JI0YMHOM yBaXKaeTbcsAd TIpy0e yMHCHE MOPYIICHHS 3a-
KOHIB 1 mpaBuil BiliHU. BO€HHI 31104MHM — OnHI 3 TO-
JIOBHHX 3JIOYUHIB MDKHapojgHoro mpasa. YacTto i 310-
YMHHU TOPIBHIOIOTH 3 arpeci€ro, TeHOIMOM, 3JI0YHHOM
MPOTH JIFOITHOCTI. BOeHHUIT 31104MH — 1Ie cepiio3He mpa-
BOIOPYIICHHS, 3a SIKOTO MOPYIIYIOTh 3a00pOHH, L0 Mic-
TATHCS SIK Y JOTOBIPHOMY, TaK 1 B 3BUMA€BOMY IIPABI.

Yotupu Kenercbki koHBeHIii Big 12 cepmas 1949 p.
it JlomatkoBuii mpotokon I mo aHux Bix 08 uepBus 1977 p.
3000B’SI3yIOTh JIep)KaBH 0 KPHMiHANi3amii TaKuX MisHb,
SKi CEpHO3HO MOPYILIYIOTh MiXKHAPOIHE TyMaHITapHE IPaBO
B HAI[lOHaJIbHOMY 3aKOHOJIaBCTBI. YKpaiHa BHKOHYE IIfO
BUMOTY HacaMIlepe IIIsIXOM yHeceHHs no Kpuminais-
Horo xonekcy (KK) Vkpainu ct. 438 «llopymenns 3axo-
HiB Ta 3BHYAIB BIHIN.

Bu3HayeHHST KpUMIHAIBHOI BIAMOBIAAIBHOCTI 33 BUH-
HEHHS. BOEHHHUX 3JIOUHHIB 1 HAHOLIBIIUI Mepesik BOEH-
HUX 3JIOYUHIB MICTUTBCS B TAKOMY MDKHAPOJHOMY aKTi,
sk Pumcekuii cratyT. Ct. 8 PUMCBKOTO CTaTyTy BU3HAYae,
10 BOEHHMMH 3JI0YMHAMH € rpy0i mopymeHHs JKeHes-
ChbKMX KOHBeHUi 1949 p. Jlo BOEHHHMX 3JI0YMHIB Haie-
JKaTh TaKi MMPaBONOPYLICHHS, SIK IUIAHYBaHHS, ITiTOTOBKA,
PO3B’sI3yBaHHS 1 BEACHHS arpecMBHOI BifiHM; HaBMHCHE
BOMBCTBO; ITEPETBOPEHHS IMBUILHOTO HACETIEHHS, OKPEMHUX
UBLIBHUX 0Ci0 a00 AeMiTiTapH30BaHUX i OE3NMEYHUX 30H
B 00’€KTH Hamamy; 3IIHCHEHHS Hamaay HEBHOIPKOBOTO Xa-
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pakTepy, IO MOXE IPHU3BECTH A0 3HAYHOI KITBKOCTI
CMEpTHHX BWITAAKIB 1 MOpaHEHb cepel IUBUIFHUX 0Ci0;
YMHCHI HamaJy Ha OHUBUIBHUX OCi0 ab0 OKpeMHX IHBi-
JIBHUX 0Ci0, sIKi He OepyTh OE3MOCepeTHIO YIaCTh Y BOEHHIX
MISX; Hamaj Ha He3aXHIIEHI W HEBIHCHLKOBI 00’ €KTH MICTa,
cena, xutia abo Oyxieimi, abo ix oOcTpin i3 3acTocy-
BaHHSM OyJIb-sIKUX 3ac00iB; ponaran/a BiliHU i iHIII.

BianosinHo 10 KoHBeHIIIT Ipo HE3aCTOCOBHICTh CTPOKY
JTABHOCTI IO BOEHHUX 3JIOYUHIB 1 3JI0YHHIB MIPOTH JFOSI-
HOCcTi 1968 p. [5] 10 BOEHHUX 3JI0YMHIB CTPOKH JTaBHOCTI
HE 3aCTOCOBYIOTHCS.

Barato HayKOBIIiB BBa)XKalOTh, IO BIEpIIEe TEPMiH
«BOEHHWH 3JI0YMH» BMHUK y Apyrii mososuHi XIX crT.,
kou 'y 1864 p. mpuitaaro JKeHeBCbKy KOHBEHIIIIO, SIKa
JorroMaraja MOpaHeHWM BOTHAM i 4ac BiifHW. BuHWK-
HEHHsI BOEHHUX 3JI0YMHIB TIOB’SA3yIOTh HacaMIepes i3 ry-
MaHi3aIli€ro BiiHH, SKa MPOSBILLIIACS B OpraHi3allii 3aKo-
HIB 1 IIPaBUJT BEJICHHS OOMOBHX ii.

YkpalHCbKe 3aKOHOIABCTBO HE MICTUTh BU3HAUCHHS
TIOHSTTS «BOEHHMH 3704nH». Came uepe3 1me HOoro 4acTo
IUTyTalOTh 13 «BIMNCHKOBUM 3JI0YHHOMY, IIO CTOCYETHCS
CYTO TIpaBHJI HECEHHS BIMCHKOBOI CIIy’)KOH Ta € YaCTHHOIO
BHKITIOYHO HAI[IOHAIILHOTO 3aKOHOJABCTBAa. [3 moYatky
30poifHoro KoHGUIIKTY He OyJi0 3MOrH KBaiikyBaTyn nei
3JI0YUH SK MDKHApOJHUH, 1[0 HE Ma€ CTPOKY JAaBHOCTI.
[Ipo6mema mocmmroBanacst TuM, mo y KK wHe Oymo min-
CTaB IS KPUMIHAJIHHOI BiAMOBIAATBHOCTI W JETaNbHUI
OIIHC BOEHHUX 3JI0YHHIB.

BaxmBuM KpoKoM y KprMiHai3a1lii BOEHHHUX 3T0YHHIB
crasno yxBaxeHHs 20 tpaBus 2021 p. 3akoHONpoekTy Ne 2689
«IIpo BHecenns 3miH no KpmminaneHOoro ta Kpmmina-
JILHOTO TIPOIECYaIbHOTI0 KOJACKCY YKpaiHH MO0 iMILIe-
MEeHTallii HOPM MIXXHapOJIHOTO KPHUMIHAIBHOIO Ta ryMa-
HiTapHOorO npasay. Lleii 3akon mictuth 3Minu 10 KK Vk-
paiHi CTOCOBHO MPHUTATHECHHS IO KPUMIHAIBHOI BiAMOBI-
JATLHOCTI 3a BOeHHI 3mounHn. 3Minu Jo cT. 8 KK nepen-
0a4aroTh 3aNpPOBA/DKCHHS TPUHIIUIYY YHIBEPCATBHOI IOPHUC-
JIUKITI CTOCOBHO 3JIOUMHIB arpecii, TCHOIHIY, 3JI0YHHIB
MIPOTH JIFOASHOCTI Ta BOEHHUX 3JIOYHHIB, TOOTO TaKoOl Iii
3aKOHOJIAaBCTBA MPO KPHUMIHAIBHY BiIMOBITANBHICTh, HE-
TIOB’s[3aHOT 3 MICIIeM BYMHEHHS 3JI0YHHY, TPOMAISTHCTBOM,
MTOCTIHHIM MiCIleM TPOKUBAHHS ITiTO3PIOBAHOTO YU TO-
Teprijgoro abo IIKOAOK HANiOHAJBHUM IHTEpecaMm Jep-
xkaBH. Y cT.cT. 438-438-5 KK 3a3HaueHo Bci pi3HOBHIN
BOEHHHUX 3JI0YMHIB, TiependayeHi cT. 8§ PuMmcekoro cratyry,
a TaKoX IHII cepilo3Hi nopymeHHs JKeHeBChKUX KOH-
BeHLid Bix 12 cepnrst 1949 p. mpo 3axucT KepTB BilHU
Ta J[omaTKOBHX MPOTOKOIIB 0 HUX [8].

IMonii, o BigOyBarOTHCS Mif] YaC TOBHOMACIITAOHOTO
BTOPTHEHHS, IPU3BEIHU IO PO3BUTKY HOBOTO HAIPSIMY Ha-
LIOHAJIBHOTO KPUMIHAIBHOTO CYJOYMHCTBA 13 3aCTOCY-
BaHHSAM OJHOYACHO 3 HAI[IOHAIBHOI HOPMOIO — CT. 438

Cnucok SUKopucmanux dafcegzeﬂ

KK Ykpainu — KOHKpETHHX I0JI0KEHb )KEHEBChKOTO 1 ra-
aspkoro mpama [6, ct. 438]. Ilepmuii BUPOK CTOCOBHO
3JI0YMHIB pociiicbkoi (eneparii Ha Teputopii Ykpainu
yxBajieHo 23.05.2022 p. ConoM’ssHCBKUM palfoOHHUM CYZO0M
M. Kuea y cmpasi Ne 760/5257/22. 1le cynoBe pinieHHsS
BUKJIMKAJO JWCKYCIii cepesl HayKOBLIB i NMPAKTHUKIB, 30K-
peMa, CTOCOBHO IpaBWIILHOCTI KBasi(ikarii aiit pocificbkux
BIICHKOBOCITY>KOOBIIIB 1 MOPYIIEHHS CTPOKIB OIEpaTHB-
HOTO CyZoBOTO po3risimy [10].

VYce wacrimre, yepe3 BUSABICHI (aKTH BOEHHHX 3J10-
YiHIB B YKpaiHi, BiI Pi3HUX MDKHAPOJHHUX IHCTaHIIN i
JICPPKaBHUX [ISTYIB 3BYYWTH TEPMiH «Te€HOIWA». BepxoBHa
Paga Vkpainu Bu3Hama BOEHHI 3JIOYMHHU POCIHCBHKOI de-
Jiepartii rTeHOIIUIOM MTPOTH YKPaiHCHKOTO HApOIy.

BaxnuBuM y IbOMY MUTaHHI CTaJo 3aTBepxKeHHs 31
6epesns 2023 p. Byyancekoi aeknapartii [1]. V Hiit Haro-
JIOIIEHO Ha HeOoOXiTHOCTI 3a0e3Me4nTH MOBHY BIAINOBI-
JANTBHICTh 332 HAWTSDKYI 3JIOYMHH 332 MIKHAPOIHUM Ipa-
BOM, CKO€HI Ha TepUTOpii YKpaiHH, IIIIXOM IPOBEACHHS
HaJIEKHOTO, CIIPABEAIMBOTO M HE3aIEKHOTO PO3CIIiTyBaHHS
1 KpUMIHAJIBHOTO TIEPECITiyBaHHSA HA HAIIOHAJBHOMY 200
MDKHapOJHOMY PIBHSIX, 1 MIJKPECIUTH HEOOXIAHICTH Ipo-
JOBXXYBaTH POOUTH NMPaKTHYHI KPOKH 331t JOCSTHEHHS
i€l Metd, o0 3a0e3MevnTH CIpaBeIINBICTh U BCIiX
JKEPTB 1 3a1100irTH 3I0YMHAM HaJ[aIi.

Came Tomy 3 modaTky Oepesnst 2022 p. CTBOPEHO MiX-
HapoaHy HesanexHy komiciro OOH 3 po3ciiayBaHHs 10-
pyuienb B Ykpaini (The Independent International Com-
mission of Inquiry on Ukraine). L{s xkomicis po3ciinye Bci
HMOBIpHI MOPYIIEHHS Ta YTHCKU TPaB JIIOJMHU, a TAaKOXK
MOPYILEHHSI MDKHApOJHOTO T'yMaHIiTapHOTO MpaBa i Io-
B’sI3aHi 3 HUMH 3JI0YMHH y KOHTEKCTI arpecii npotu Yk-
paiHu, BUMHEHOI pocilicbkoro deznepalli€ro; BCTAHOBIIOE
(baxTH, OOCTAaBUHU H JOKOPIHHI NPUYUHU Oy/b-SIKHX Ta-
KHX TOPYIICHb U YTUCKIB [2].

BUCHOBKH

OTXe, BOEHHWI 3II0YMH — II¢ KpHMiHATi30BaHE Ha
JIEPKABHOMY W MDKHAPOIHOMY PIiBHSX MOPYIICHHS Ipa-
BWJI 1 3aKOHIB BeJEHHS BiHHU. MiKHapogHa CIJIFHOTA
cTypOoBaHa 1i€f0 PoOIEMOI0, OCKITIBKH BOHA ITOCSATAE Ha
0e3MeKy il MUp JIFO/ICTBA 3arajioM.

[IpobiemMa KpUMIHAIBHOI BIIMOBITAIBHOCTI 32 BOEHHI
37104MHU € 1 OyJe akTyaibpHOW [yl Ykpainu. B ymoBax
BOEHHOT'O CTaHY Ba)KJIMBO, 11100 KOXKEH TaKUii 371041H OyB
BIZIKDUTHI Ta OKPEMO PO3CIIiLyBaBCsl. AJIKE Ti, XTO CKOIOE
37I0YMHM TIPOTH JIIOJCTBA, NMOBMHHI 3HATH, IO IM HE
YHHUKHYTH KPUMiHAJIBHOI BiJIIOBIAJIHOCTI.

3a3HaueHi OCOONMBOCTI BOEHHUX 3JIOYHMHIB TaayTh
3MOTY Hajalli PO3YMITH PI3HHUIIO MK IHIOINMH 3J0YH-
HaMH ¥ Kpale KOHKPETH3YBaTH Ta peaii3yBaTH MiXKHa-
POIHY KpUMiHAIBHY BiJIIOBIJANBHICTP 32 IX CKOEHHSI.
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CRIMINAL RESPONSIBILITY FOR WAR CRIMES IN THE CONTEXT OF ARMED AGGRESSION
AGAINST UKRAINE

Introduction. Armed conflicts are one of the important problems of our time. They lead to social tension because the rights of not
only military personnel, but also the civilian population are violated. At the international level, more and more attention is paid to
such issues as war crimes during armed aggression. For Ukraine, the issue of criminal responsibility at the state and international
level is relevant.

The purpose of the paper is to analyze issues related to criminal responsibility for committing crimes during armed aggression
in Ukraine.

Results. War crimes during the armed aggression of Russia against Ukraine have been ongoing since 2014. However, with the
beginning of a full-scale invasion, they acquired a systematic character. In international humanitarian law, a gross intentional
violation of the laws and customs of war is considered a war crime. War crimes are one of the main crimes of international law. The
four Geneva Conventions of August 12, 1949 and Additional Protocol I to them of June 8, 1977 oblige states to criminalize serious
violations of international humanitarian law in their national legislation. Ukraine fulfills this requirement primarily by adding
Article 438 "Violation of laws and customs of war" to the Criminal Code of Ukraine. The definition of criminal responsibility for
committing war crimes is also contained in such an international act as the Rome Statute. The widest list of war crimes is enshrined
in the Statute of the International Criminal Court, the so-called Rome Statute. The more discovered facts of war crimes in Ukraine
appear in the public space, the more the term "genocide" sounds from various international bodies and public figures. The
Verkhovna Rada also demanded that war crimes of the Russian Federation should be recognized as genocide against the Ukrainian
people.

Conclusions. For Ukraine, the problem of criminal responsibility for war crimes is and will be relevant. In the conditions of
martial law, it is important that each such crime is discovered and investigated separately. After all, those who commit crimes
against humanity should know that they cannot escape criminal responsibility. The specified features of war crimes will allow to
distinguish them from other crimes in the future, and will allow to better specify and implement international criminal responsibility
for their commission.
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