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Abstract

In this article, the authors examine the freedom of a person as a subject of law, comparing it with the freedom of
an individual, which is regulated by moral imperatives. They analyze the various components of the personality
structure - volitional, rational and valuable. The relationship between the concepts of “freedom” and “right”
is highlighted, the connection between legal responsibility and freedom is traced. The role of individual legal
awareness in ensuring human freedom is determined. The relevance of the article is determined by the need
to justify ways of ensuring freedom in the state, creating mechanisms for overcoming contradictions between
freedom and necessity, freedom and equality. For this, it is necessary to examine freedom from the point of view
oflaw. The purpose of the study is to clarify the status of freedom as a legal category, to specify its essence, place
and meaning in legal science, to characterize the current trends in the development of this phenomenon. The
methodological basis of the article consists of dialectical, phenomenological and synergistic approaches, as well
as the following methods: formal-dogmatic, comparison, formal-logical, formal-legal, systemic and structural-
functional. The authors of the article reached the following conclusions: individual freedom differs from human
freedom, which is impossible without law, without a legislative form of its implementation. From the point of
view of law, freedom is the possibility of certain human behavior legally enshrined in normative acts. The law
is an effective tool that helps the individual (community, society in general) achieve a state of true freedom.
Human freedom can only be realized through legal equality. Unlimited freedom turns into arbitrariness and
leads to totalitarianism. Freedom presupposes the responsibility of a person for his actions. There is a close
connection between freedom, law, equality, justice, legal consciousness and legal responsibility. The scientific
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novelty of the article is determined by the conclusions, which consist in the development of a holistic view of
the place and role of human freedom in the system of legal categories and the role of law in ensuring it

Keywords:

equality; justice; legal consciousness; legal responsibility; individual; subject

Introduction

One of the fundamental scientific categories is freedom -
the most difficult term for understanding and practical
implementation in public relations, legal norms, political
institutions, and legal procedures. The original idea of
freedom was transferred from the sphere of ideas to real
life precisely through law. Humanity has not yet invented
any other form of being and expression of freedom in
public life other than legal life. Freedom is impossible
where there are no legal restrictions, where there are no
clearly defined boundaries of legal personality of partic-
ipants in legal relations.

Legal freedom can be considered as free will, i.e.,
the ability to choose options for one's behaviour. It is
also existential freedom, which is the primary condition
for the existence of the subject of law. Finally, legal free-
dom appears as a condition and means for the devel-
opment and improvement of the human personality
and society. The question of the legal form of freedom
is important now, when there are profound changes
in the entire complex of social relations related to the
development of an open-type society and changes in the
forms of human activity, specifically, awareness of vari-
ous needs of a person and society, recognition of legiti-
mate interests that were not previously such.

According to Part 1 of Art. 5 of the “European Con-
vention on Human Rights”!, everyone is entitled to
freedom and personal integrity. This is one of the fun-
damental human rights, which means the ability to
do anything that does not violate the rights of other
people and society as a whole. The right to freedom
includes a set of specific powers that are realized in
the sphere of personal interests (freedom of worldview
and religion, freedom of movement, etc.), the political
sphere (freedom of speech, freedom of peaceful assem-
bly, etc.), the socio-economic sphere (freedom of work,
freedom of creativity). Personal inviolability implies
the inadmissibility of any external interference in the
sphere of individual human life and covers physical
and mental inviolability.

The level of development of freedom in society, its
adequate perception by the population, is determined
not only by the consolidation of human rights and free-
doms in the regulations of the state, but also by the legal
awareness of the population, which can understand
and properly respond to certain restrictions on their

freedom caused by the need to ensure freedom for other
participants in legal relations and implement the prin-
ciple of legal equality. Freedom is always linked to legal
equality. The implementation of the proclaimed free-
doms also depends on the effectiveness of legislation,
the behaviour of officials and the success of the state in
the fight against corruption.

The study of freedom as a legal category today
is conditioned upon the solution of several issues in
Ukraine related to the practical implementation of the
principles of the rule of law, civil society, the establish-
ment of humanistic values and democracy; appeal to the
individual as the highest value in the state, concretiza-
tion of the status of a person, expansion of their rights
and freedoms. Legal science must justify both mech-
anisms for ensuring freedom in the state and ways to
overcome the contradictions between freedom and
necessity, freedom and equality, which is possible based
on awareness of the value of the human person and their
coordination with the factors of stability of the state that
ensure its sustainable development. Given the above, the
subject under study is important and relevant.

The philosophical understanding of freedom, its
interpretation in a particular era, the influence of free-
dom on a person, the relationship between freedom
and responsibility, the essence of arbitrariness, the
influence of arbitrary power on society and the state
are also investigated in the studies of modern scien-
tists. Z. Stezhko, N. Hrishchenko, V. Kultenko, I. Sav-
itska, A. Suprun, N. Rusko carried out a socio-philo-
sophical analysis of freedom and arbitrariness (2021),
the purpose of which is the formation of a rational
civic position and self-determination as a result of
a person's awareness of responsibility for their deci-
sion. G. Gunatilleke (2021) quite thoroughly defined
the grounds for restricting freedom of speech. The
analysis of the problem of the struggle for the rule of
law in the presence of arbitrary power was highlighted
by K. Thompson (2019).

The studies of these authors are a considerable con-
tribution to the research on freedom and substantiation
of measures to ensure it. However, the authors ignored
the problem of human freedom from the standpoint of
law, determining the legal conditions for the existence
of freedom, the ratio of freedom and inequality, and

!Convention on the Protection of Human Rights and Fundamental Freedoms (with Protocols) (European Convention on Human Rights).
(November, 1950). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004#Text.
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ensuring human rights in its relations with the state.
Such study can be useful for both legal science and
political and legal practices. The authors of the present
paper consider these problems as their task.

The purpose of this study was to cover the spe-
cific properties of freedom as a legal category, clarify its
essence and significance for legal science and a human,
and characterize the modern transformations of this
phenomenon.

The theoretical provisions and conclusions formu-
lated in the paper develop and complement several sec-
tions of the general theory of law and the state. The
results of this study will contribute to a more complete
legislative consolidation of human and civil rights and
freedoms and their proper implementation. This is the
practical significance of this paper.

Literature Review

Legal science usually does not investigate the problems
of freedom comprehensively but focuses only on some
essential aspects of this phenomenon, considering them
from the standpoint of law. The Western understand-
ing of freedom, which gained popularity in the 17%-19%
centuries, associated it with individualism, the priority
of the individual, its independence from society and the
state, which means independence from legislative reg-
ulation. Individualism proclaimed the individual a note-
worthy value from the perspective of politics, economics,
and morality. The English philosopher ]. Locke (1823)
considered freedom as the basis of everything else, and
the natural state of man, in his opinion, is precisely the
state of complete freedom. An outstanding thinker of the
Enlightenment, the German philosopher I. Kant (1784)
substantiated freedom as a natural right and the high-
est good of man, which the state must protect. In his
opinion, it is possible to achieve the common good only
with the construction of a state governed by the rule
of law and civil society, i.e., a state in which the great-
est freedom of each member of society is ensured, pro-
vided that it is compatible with the freedom of all others.
For I. Kant (1784), personal freedom is both a purpose
and a means of achieving a general legal state. At the
same time, he considers freedom as a driving force for
the development of private property relations, the for-
mation of the state and the formation of public legisla-
tion. Freedom is also the independence of the will from
the compulsion of personal emotionality, it is associated
with the responsibility of a person, their right to dispose
of their life, foremost it is the freedom of reason.

The study of this issue has not lost its relevance to
this day. The problems of freedom and responsibility
were considered by S.R. Bhatt (2018), who argues that
equality of opportunity and distributive justice are the
basis for providing a solid foundation for freedom and
social solidarity. J. Portier (2016) considered the issue of
the exercise of freedom in the case law of the European
Court of Human Rights. F. Lovett (2012) investigated

Law Journal of the National Academy of Internal Affairs, 13(1), 9-17
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the essence of arbitrary power. The study of the inter-
disciplinary aspect of ways to protect human freedom
using the dialectical method is relevant (Robson, 2021).
Research on human freedom in the context of social
justice, specifically through the lens of the phenome-
non of poverty, various political, economic, and social
aspects of human life (Canaval, 2021), is noteworthy.

The studies of these authors are a considerable con-
tribution to the research on freedom and substantiation
of measures to ensure it. However, the authors ignored
the problem of human freedom from the standpoint of
law, determining the legal conditions for the existence of
freedom, the ratio of freedom and inequality, and ensur-
ing human rights in its relations with the state. Such
study can be useful for both legal science and political
and legal practices. The authors of the present paper
consider these problems as their task.

Materials and Methods

The methodology of this study is based on the dialectical
approach, which examines various aspects of human
freedom and considers it from the standpoint of com-
prehensive links with other political and legal phenom-
ena. The causes and consequences of processes affect-
ing individual freedom and leading to its restriction are
established, and the adverse consequences of violating
human freedom for themselves, society, and the state
are traced. The dialectical approach helped determine
the specific features of individual freedom and the pros-
pects for its development in the future.

A phenomenological approach was also used to con-
sider the theoretical legal foundations of individual free-
dom through the perception of the subject who enjoys
this freedom or strives for it, and the subjective attitude
of the individual towards the violation and restriction
of their freedoms was analysed. The phenomenological
approach has also proved useful in assessing the conse-
quences of violating human freedom.

Using a synergistic approach, random factors influ-
encing the possibility of violation of individual freedom
and the assessment of these violations by the individual
themselves are considered and established. A synergistic
approach provided insight into the complexity of social
relations that contribute to the violation of freedom. This
approach allows considering legal relations as a compo-
nent of the system of public relations and determining
the possibilities of exercising freedom in these relations.

Using the formal dogmatic method, the concepts of
“law”, “freedom”, and a number of other terms and pro-
visions were formulated.

The comparison method was used to compare free-
dom with law, equality, and necessity, in the study of the
levels of manifestation of freedom.

The formal-logical method allowed investigating the
individual freedom as the independence of an individ-
ual (having certain desires) from any external influences.
Among the techniques of the formal-logical method,

71
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analysis and synthesis are mainly used, which allows
comparing different interpretations of freedom, as well
as determining the scope of its implementation. Other
techniques were also used: induction and deduction,
analogy, which contributed to the establishment of logical
contradictions in the structure of numerous judgments.

The formal legal method was also used to investi-
gate the legal categories of political and legal reality.
Thus, new knowledge about the individual's freedom
was obtained.

The use of the system method turned out to be use-
ful for clarifying the specific features of the implemen-
tation of individual freedom in the state. Therefore, the
study established the significance of certain elements for
the entire system, specifically the importance of secu-
rity for the system of human and citizen rights and free-
doms. Thanks to the systematic method, which involves
considering a set of objective and subjective factors, the
boundaries of knowledge for the phenomenon of law
and human freedom were expanded.

The structural and functional method helped deter-
mine the role of each of the phenomena under study.
Freedom and law were considered because of the func-
tions they perform in society. Several techniques of
this method were applied, namely: structural analysis
(to clarify the components of the phenomena under
study); functional analysis (to determine the functions
that freedom and law perform in society); complex
analysis (to investigate law and freedom in interaction
and interdependence).

Results and Discussion

Among the fundamental legal categories, freedom is not
only the most difficult term for understanding and prac-
tical implementation in regulations, institutions, pro-
cedures, and public relations, but also the most impor-
tant for the individual and society. The evolution of this
term has a long history (Ilievsky & Ilik, 2020). Research
on the problems of freedom, including individual free-
dom, has long been the focus of attention of philoso-
phers, lawyers, economists, and political, and legal
thinkers. The essence of the philosophy of freedom
was best expressed by the German philosopher G.V.E.
Hegel (2004): “Over the multitude of substantial enti-
ties hovers the last unity of absolute form - necessity”.
Personality, according to G.V.F. Hegel (2004), is exactly
what is based on freedom. But freedom is not unlimited,
a person must remember the need. A person must rec-
ognize the higher will that stands above their arbitrar-
iness. This will be embodied in law.

The interpretation of the term “freedom” by legal
science is traditionally based on its philosophical
understanding. Personal freedom in the philosophical
sense has always been considered as the individual's
ability to self-determine, think and act or refrain from
acting according to their ideas and desires, and not as
a result of internal or external coercion. Freedom is

directly related to the individual, in relation to whom
the discussion of the fact of its existence is justified. That
is, it is an abstract, relative concept, the implementation
of which depends on the desire of the subject.

The interpretation of the term “freedom” by legal
science is traditionally based on its philosophical
understanding. Personal freedom in the philosophical
sense has always been considered as the individual's
ability to self-determine, think and act or refrain from
acting according to their ideas and desires, and not as
a result of internal or external coercion. Freedom is
directly related to the individual, in relation to whom
the discussion of the fact of its existence is justified. That
is, it is an abstract, relative concept, the implementation
of which depends on the desire of the subject.

Freedom can be understood as the independence
of the individual from any factors besides the laws of
nature and their own mind. The individual chooses the
purpose and possible options of their activity at their
own discretion, they have a space of freedom where
they can compare alternative options, make decisions
about their actions, anticipate their consequences and
evaluate the results of their behaviour. If the ability to
freely choose the purpose and methods of one's activ-
ity are lost, this can be considered as a loss of free-
dom. A person should be aware of the existing objec-
tive necessity and legitimate interests of other persons.
This is a prerequisite for the formation of an individ-
ual. Freedom is usually perceived as an expression of
a certain requirement put forward by possible counter-
parties. From this follows the ontological connection of
freedom with law and human rights.

Human behaviour options are guaranteed by law
and defined in legal norms. In states where the rule of
law is recognized, another principle is implemented
for citizens: everything that is not prohibited by law is
allowed. Here, freedom is the purpose-driving activity
of an individual (Bachinin, 2000). Therewith, freedom
should not turn into arbitrariness, in which the limits
of a person's power are determined by their strength,
capabilities, influence, and treachery. Arbitrariness is
freedom for one person who ignores the freedom of
others, sees them as an obstacle to their own interests.
Freedom for everyone is a right (as a consistent excep-
tion to violence) and equality.

The relationship between the terms “freedom” and
“law” needs to be clarified. From the standpoint of phi-
losophy, law is a social (or natural-social) phenomenon,
a set of ethical values (justice, guarantee, order, moral-
ity), primarily based on the idea of equality. Equal rights
should correspond to equal responsibilities. The right in
its general form is a person's claim to certain material
and spiritual benefits, including that they should have
a certain autonomy, which is sometimes called personal
space. Admittedly, law here means not a social insti-
tution, not a regulator of public relations, but subjec-
tive law. Here, freedom will be a measure of permitted
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behaviour carried out in the sphere of an authorized
person through the duties of other individuals. The sub-
jective right itself is quite reasonably associated with
freedom since it is a measure of freedom. According to
I. Kant, the right is a restriction on the freedom of every-
one, provided that they agree with the freedom of all
others, as far as possible under a certain general law
(Kant, 1919). In objective terms, freedom should be
understood as the establishment of certain boundaries,
beyond which society and the state cannot influence the
individual, interfere in their life. Freedom in law (legal
freedom) can be defined as the possibility of certain
human behaviour legislatively consolidated in regula-
tions (freedom of speech, freedom of religion, freedom
of movement, etc.). This definition refers to an objective
understanding of freedom. The social basis of law is the
recognition of individual autonomy. Understanding law
as a measure and form of freedom shows the possibil-
ity of revealing the priority of the human person in the
complex structure of social phenomena. Law is formal
freedom, formal equality of people. Legal equality makes
freedom possible and valid in a general regulatory form,
in the form of a certain legal order.

The question arises regarding the criteria for dis-
tinguishing between law and freedom (in the subjec-
tive sense). Such a criterion may be the existence of
a clear mechanism for the exercise of the right. After
all, law, unlike freedom, usually implies the exist-
ence of a specific scope of application of a regulation,
a legal mechanism for its implementation. It should be
recognized that the term “freedom”, in contrast to the
right to something, implies wider possibilities of indi-
vidual choice, without delineating its particular result.

It is also possible to distinguish these concepts
according to the criterion of the presence of obligations
of other persons for the exercise of rights and freedoms.
Freedom is related to a simple permit, it is not secured
by a legal obligation, except for the obligation of every-
one to refrain from committing any acts that violate this
freedom. That s, it is freedom from something, or nega-
tive freedom. In law, the rights of one person are secured
by the obligations of another person. The right is usually
exercised through the relevant obligations of the state or
other obligated entity to perform some positive action
to exercise the relevant right, while pointing to the obli-
gated person. The right here correlates with a qualified
permit and is balanced by someone's duty of positive
action that ensures this right (Shafalovich, 2019).

Individual freedom from the standpoint of law
determines the status of a person in the state and soci-
ety. It can manifest itself at various levels. First of all,
freedom manifests itself as free will - an internal char-
acteristic of the individual, inherent in it from birth.
It is thanks to free will that a person is aware of their
responsibility for their actions, directs their behaviour,
and, accordingly, can be a subject of law that commits
legally significant acts.
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At the next level, individual freedom appears as
a legal characteristic that determines the level of legal
capabilities of an individual, their status in the state, and
position in society. The individual, as the bearer of free-
dom, at this stage opposes society, has his or her own
interests that do not coincide with the interests of the
community, and means of implementing these inter-
ests. Therewith, the individual must adhere to certain
principles, norms, and rules of behaviour. At this stage,
a negative method of regulating public relations is imple-
mented, the individual has the so-called negative free-
dom, namely freedom from threats of various types; as
it were, they receive certain security guarantees from
the actions of other persons and the arbitrariness of the
state. An individual acquires the status of a person and
citizen who is entitled to life, dignity, freedom of speech,
legal equality, and other rights and freedoms guaran-
teed by the state. Having received guarantees of personal
security, a person received the right to their own actions,
i.e., the freedom to act pursuant to their interests.

Finally, the third level of individual freedom is man-
ifested in the activity inherent in the individual. This
activity is implemented at the regulatory level through
a positive method of regulating public relations. The
individual receives certain benefits, freedoms, takes
part in public affairs, and particular specific personal,
political, economic, and cultural rights and freedoms.
That is, freedom becomes a fundamental principle of all
spheres of society's life (Kapranova et al., 2018).

Thus, the freedom of the individual can be consid-
ered as the relationship between the will, thoughts, and
actions of a person. Therewith, will in law is considered
precisely as free will, which is opposed to unrelated arbi-
trariness. An indicator of the degree of freedom is law.
Freedom can only be expressed in law. Accordingly, the
criterion of a legal law is the amount of freedom, and law
is a measure of freedom. If there is no right, then there is
no opportunity to protect freedom and create conditions
for its implementation. Freedom is real only if there is
a legal form of its expression.

Freedom in the human community is represented
by a free individual, which is a necessary basis for legal
capacity and legal personality in general. However, the
freedom of individuals can only be reflected through
the general principle and norms of equality of these indi-
viduals in a certain area and form of their relationship.
Law is not just a general scale and an equal measure,
but a general scale and an equal measure of individual
freedom. If the free individuality, personality, legiti-
mate interests and legal claims of the individual are not
ensured, then the subjects of law, legal relations, and
legal laws cannot exist.

Freedom implies responsibility, even if it is a moral
responsibility. Therefore, broad segments of the popu-
lation do not always seek freedom. They easily replace
the need for freedom with the need for comfort, conveni-
ence, and the absence of various difficulties and dangers
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inherent in free self-determination since it involves
risk and responsibility. This is precisely what the Ger-
man philosopher and sociologist E. Fromm meant, who
considered freedom as a measure of responsibility. In
his opinion, most people are incapable of responsible
actions. A person cannot be critical of themselves, ade-
quately assess their actions. In the end, a person does
not choose freedom to act (along with responsibility),
but freedom from acts, duties, and responsibilities.
According to E. Fromm (1944), the lost inner freedom
of a slave and a conformist gives rise to a syndrome of
violence, rejection of one's own uniqueness, and loss of
freedom. The scientist connected this with the emer-
gence of totalitarian and authoritarian regimes of the
20%" century, which do not recognize law as a manifes-
tation of freedom and reduce it to the arbitrariness of
the sovereign, which is connected with their desire to
encroach on the freedom of a person, to completely con-
trol it. This leads to despotism and slavery for most of
the population, which does not always seek freedom.
According to the authors of the study, the only person
worthy of freedom is the one who won it in the struggle,
while risking their own career, well-being, and health.

It is clear that totalitarian and authoritarian
regimes restrict or even completely deny freedom. How-
ever, rather strange restrictions on freedom can also
be observed in democratic states. It is known that cre-
ativity is impossible without academic freedom. Crea-
tivity can be realized as critical thinking (freedom to
criticize). Creativity requires partial independence from
existing knowledge (Kronfeldner, 2021). Therefore, it is
difficult to understand why a scientist is obliged to cite
his contemporaries, necessarily refer to a certain num-
ber of their works.

The problem of freedom is very relevant in a cor-
rupt society, as corruption undermines human rights,
the rule of law and democracy (Tymoshenko et al.,
2021). Corruption primarily affects human rights rec-
ognized by international law. Social rights, such as the
right to health and education, are most affected. Some
types of corruption generally equate to discrimination,
in which the principle of equality and civil liberties are
necessarily violated (Peters, 2018). But is everyone
ready to fight corruption? The question is rhetorical.
Most people watch in silence, complain about their life,
or rather their existence, and emphasize their help-
lessness. There are also many who are corrupt officials
themselves, but cynically declare themselves anti-cor-
ruption fighters. While the existence of corruption is
beneficial for some individuals, others are afraid of the
consequences that may befall them if they try to fight
this phenomenon, i.e., they are afraid of responsibility.
Freedom here is sacrificed to illusory ideas about one's
own peace and well-being.

Thus, in the philosophical aspect, responsibility is
directly related to freedom. A prerequisite for responsi-
bility is free will. A person can only be held responsible

for their actions when these actions are an expression
of the person's will. This provision is based on a per-
son's understanding of the essence of justice and just
punishment. Responsibility performs the function of
a social regulator and controller of human behaviour. In
this regard, individual legal awareness becomes particu-
larly important, which can be considered as a person's
readiness solely for lawful behaviour. Legal awareness
is the basis of an individual's proper perception of state
will, understanding of the norms of current legislation,
and conscious fulfilment of its requirements. The for-
mation of legal consciousness is influenced by a range of
factors: socio-economic, political, and cultural. The mar-
ginal state of a person has a substantial impact on legal
awareness. A marginal person expresses their attitude
towards the social norm through a deviant or abnormal
behavioural strategy (Tymoshenko et al., 2020). Legal
awareness reflects the legal life of society, legal relations.
Legal awareness is knowledge about law and its assess-
ment. This is not only a reflection of the object, but also
a means of influencing the object. Legal awareness can
be considered as a set of views, ideas, moods concern-
ing law, understanding the essence of law, its role in the
life of society. Legal awareness - individual, group, and
public - is aimed at a fair settlement of legal relations,
and therefore ensuring freedom.

Freedom has certain limits. Independent subjects by
the very fact of their joint existence determine the limits
of their own freedom. The subject's independence in cer-
tain respects implies its dependence in other respects.
This dependence of one individual on another is based
on the need to recognize the sovereignty of another per-
son as a sphere inviolable for one's own arbitrary behav-
iour. Only where the equal legal personality of another
person is recognized, which means mutual limitations of
freedom are recognized, one can speak of the existence
of real rights within which freedom is enjoyed.

The limits of the exercise of subjective rights and
freedoms are the legally defined limits of the activities
of authorized persons for the realization of the possibil-
ities that make up the content of rights and freedoms.
That is, the limits of freedom are defined by law. The
criterion for determining the limits of freedom is cer-
tain values. For instance, national security, public order,
morality, public health, and the rights and freedoms of
others. That is, personal freedom is largely determined
by public freedom.

Individual freedom must be balanced by the free-
dom of others and the reasonable demands of society.
Any restrictions on rights or freedoms prescribed by
law must meet certain requirements: they must justify
some legitimate purpose; the restriction must be justi-
fied under all conditions (Elewa Badar, 2010). For exam-
ple, democracy implies freedom of speech, i.e., the ability
to freely express one's thoughts, ideas, beliefs, beliefs,
and disseminate any information that is not prohib-
ited for dissemination. International legal instruments,
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such as the International Covenant on Civil and Political
Rights (ICCPR)?!, recognize “freedom of expression”
as a right that can be exercised “orally, in writing, or
through print, artistic forms, or any other means.” How-
ever, the state may restrict freedom of speech for certain
reasons. For this, the state must substantiate that cer-
tain interests that compete with the interests of a person
regarding freedom of expression are sufficient grounds
for imposing on the person concerned the obligation
to refrain from fully exercising their freedom. They
would have had to rely on public opinion to demonstrate
such a duty, and in the end, they would have had to prove
that the person concerned was directly responsible for
any harmful consequences arising from that conduct.
Accordingly, the state may not promote certain majority
interests or withdraw its positive obligations by restrict-
ing a person's freedom (Gunatilleke, 2021).

Human freedom is subject to substantial restrictions
due to the martial law in Ukraine, or even due to the
COVID-19 pandemic in the world, which highlighted the
challenges states face in trying to balance civil liberties
with public health needs in a health emergency (Vazquez
etal, 2022). Pandemic response strategies may include
various rights based on civil liberties, including freedom
of movement, free choice of place of residence, freedom
of worldview and religion, and personal integrity. Civil
rights and public health discourses, which attract pub-
lic attention due to the restrictions on rights and free-
doms imposed by the pandemic in different countries,
are based on opposite assumptions about the burden
of proof. Thus, for instance, in the discourse of civil and
political rights guaranteed by the Canadian Charter of
rights and freedoms?, the burden of proving that any
restriction of rights is justified lies with the government.
In contrast, healthcare discourse in Ukraine focuses on
the prevention principle, which suggests that preven-
tive measures (e.g., quarantine) can be applied even in
the absence of full evidence of the benefits of restricting
rights and freedoms (Flood et al., 2020).

The question of the legal form of freedom is par-
ticularly relevant now, during the period of radical
changes in the entire complex of social relations associ-
ated with the transition from totalitarianism to an open
society. There is a liberation of human potentials, both
in the mental sphere and in forms of activity that were
previously prohibited, their strengthening by recog-
nizing the diversity of needs and interests of different
social groups, natural rights, and freedoms of the individual.

Human and civil rights and freedoms must be pro-
tected from encroachments not only by other persons,
but also by the state. Human freedoms, as well as their

Tymoshenko et al. G

rights, cannot be revoked by the state at its own dis-
cretion, if only because it threatens the existence of the
state itself. The issue of protecting human freedom by
the state should be decided based on the common good,
individual interests, and expediency and necessity.

Conclusions

The conducted study confirmed that freedom is a man-
datory attribute of the individual, which is revealed
in the triad of its personal components - volitional,
rational, and value-based. This is the state of the sub-
ject in which the said subject is the determining cause
of their actions, which are not directly caused by natural,
social, and any other factors. The prerequisite for free-
dom is legal equality, its single scale and equal measure.
It not only does not contradict equality (specifically, legal
equality), but, on the contrary, can only be implemented
through equality and embodied in this equality.

At the same time, an individual endowed with free-
dom should not violate both the rights and freedoms of
others, as well as several other values, such as national
security, public order, morality, etc. A person's freedom
implies their responsibility for their actions. Commit-
ting an illegal act in the presence of all the signs that
form the composition of an offence is one of the grounds
for legal liability. If a person commits certain acts and
thereby causes harm to another person under the pres-
sure of necessity (extreme necessity), in this case legal
liability is excluded. The same consequences apply to
a person who was in a state of necessary defence (if
its limits are not exceeded). However, this refers only
to legal liability. The question of moral responsibility
is still open. Each person has their own moral princi-
ples, according to which they evaluate their behaviour.
In this aspect, freedom transcends the legal category
and affects the moral sphere.

Freedom is not limited by the law as a legal imper-
ative that defines the boundaries of practical activ-
ity, turns into arbitrariness, loses its legal nature and
leads to a totalitarian regime. Accordingly, real free-
dom cannot be unlimited. In the context of the deval-
uation of spiritual and political values, the relationship
between freedom and law, equality, justice, legal con-
sciousness, and legal responsibility requires a thorough
investigation.
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AHoTauia

Y cTaTTi aBTOPHU AOCIIKYIOTH CBOGO/Y JIIOJUHU SIK Cy6’€KTa MPaBa, HOPiBHIOIOTH 11 3i CBO60/1010 0COBUCTOCTI,
perysiboBaHy MopaJbHUMU iMnepaTtuBaMu. [IpoaHasizoBaHO pi3Hi CKJIaOBI CTPYKTypH OCOGHUCTOCTI —
BOJIbOBY, pallioHa/IbHY Ta IliHHiCHY. BUCBiT/IEHO CIIiBBi{HOLIIEHHS NOHATD «CBO6OO/Aa» Ta «IIPABO», IPOCTEKEHO
3B’SI30K IOPHUAWYHOI BiAMoOBijasibHOCTI Ta cBo6ogU. BU3HauyeHO poJib iHAWBiAyasbHOI MpaBocBimoMocTi B
3abe3neyeHHi cBO6OAM JIIOAWHU. AKTYaJbHICTh CTATTi 3yMOBJIeHA NMOTPe6oOl B OGIPYHTYBaHHI crnocobiB
3abe3neyeHHsl CBOOOJU B JiepkaBi, CTBOpeHHsI MeXaHi3MiB IOJ0JIaHHS po30ikHOCTeN Mix cB060/0I0
Ta HeoOXxiAHicTIO, cBOGOAO0 ¥ piBHIicTIO. [l 1bOro CBOGOAY pO3T/SAJAIOTh Y KOHTEKCTI mpaBa. MeToro
JOCTi/PKeHHSI € YTOUHEHHS CTaTyCy CBOOOJU sIK NMpaBOBoOi KaTeropii, koHKpeTu3anis ii cyTHocTi, Micus Ta
3HAYeHHS1 B HOPUAUYHIN Hayli, XapaKTepHUCTHKAa Cy4yaCHUX TeHJEeHIil po3BUTKY BKa3aHoOro ¢eHoMeHa.
MeTo10/10TiYHy OCHOBY CTATTi CTAHOBJISTH JiaJleKTUYHUN, PEeHOMEHOJIOTIUHUN i CHHepreTUYHUM MiAX0AH,
a TakoX MeToAu: popMasbHO-OrMaTUUHUH, TOPiBHAHHS, popManbHO-J0TiUHUH, GOpMaTbHO-IOPUAUIHUH,
CUCTEMHHUH i CTPYKTYpHO-OYHKI[IOHAJIbBHUNA. ABTOPU CTATTI JiMIIJIM TaKUX BUCHOBKIB: CBO60Ja 0COOUCTOCTI
Bifipi3HAETHCA Bif cBOGO M JIIOAWHMY, sIKa HEMOXJIMBA 6e3 mpaBa, 6e3 3akoHoaB4yol dopmu ii peasnizarii.
CB060/1a B KOHTEKCTI IpaBa € DPUANYHO 3aKpillJIEeHOI0 B HOPMAaTUBHUX aKTaX MOXKJIMBICTIO IEBHOI NOBE[iHKU
gy, [IpaBo € iEBUM iHCTPYMEHTOM, L0 CIPUSIE AOCITHEHHIO 0COOUCTICTIO (CMiJIBHOTOM, CYyCHiJIbCTBOM
3arajioM) CTaHy CIpaBXHbOi cBoGoau. CBOGOJA JIIOJUHUA MOXe OYTH peasli3oBaHa JIHIIE 33 JOMOMOTO
ropunyHol piBHOCTI. Heo6MexeHa cB060/ia MepEeTBOPIOETHCSA HA CBaB/LIA Ta CIPUYMHSIE TOTaJiTapU3M.
CBo6ojia mepeabayvae BiANMOBIAAIBHICTD JIIOJAUHU 32 CBOi JAisHHA. ICHye TicHUH 3B’sI30K CBOGOAM, MpaBa,
PIBHOCTI, cipaBe/JIMBOCTI, IPaBOBOI CBiIOMOCTI Ta OPUANYHOI BignoBiganbHocTi. HaykoBa HOBU3Ha cTaTTi
BU3HAYAETHCS] BUCHOBKAMH, 110 MOJISATAIOTh ¥ po3po6JieHi 1jiicHOro ysiBJeHHsI Ipo Micle Ta poJib CBO60 U
JIIDIVHY B CUCTeMi IpaBOBUX KaTeropii i poJii npasa B 1l 3a6e3nevyeHHi
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Abstract

The problem of demining territories is very painful and relevant for all mankind, and especially for those
countries that were in a state of armed confrontation or military conflict, because all civilians and soldiers,
children and adults suffer from the unauthorized explosion of an explosive object. The purpose of the article is
to conduct a well-founded and meaningful research in accordance with the specified topic, namely, regarding
the activities of the countries of the world regarding the effective clearance of territories from explosive
objects. During the scientific research and writing of the article, comparative, terminological, system-structural,
statistical, dialectical, logical special and general scientific methods of scientific knowledge were used. In
particular, the results of mine countermeasures of different countries of the world were specified using a
comparative method; the system-structural method determines the sequence of presentation of the material
from general information to more specific information; the statistical method was used for the analysis of actual
data regarding the calculations of the features of mine action in various countries of the world in relation to
Ukraine. The article proposes ways to implement mine countermeasures in Ukraine, taking into account world
experience and features of the state's readiness for demining. The definition of the concept of mine action
has been formulated. It was established that all mine action activities must be regulated in accordance with
international legal acts. An analysis of the financial costs of mine action was carried out. It has been determined
that it is necessary to conduct negotiations with specialized foreign organizations that would help organize
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the work on cleaning the territory of the state from explosive objects. The information presented in the article
should be useful for scientists and practitioners studying the problems of mine action

Keywords:

legal regulation; ammunition; mines, mine action; contamination of territories; financial assistance; armed

conflict; consequences of war

Introduction

According to estimates of the United Nations (the UN),
100-120 million mines of various types and types have
been installed on the planet as a result of local wars and
acts of terrorism in more than seventy countries. Pollu-
tion of territories with explosive objects does not stop
today. Every year in the world, 70 people become vic-
tims of detonations of explosive objects, and every third
of them is a child. Furthermore, it is impossible to carry
out any agricultural work, construction, etc. in areas
contaminated with explosive objects (Official website
of the...,, 2022).

This problem has not spared Ukraine. During the
eight years of Ukraine's war with the russian federa-
tion, experts estimate that the area of territories con-
taminated with explosive objects is about 300,000 km?,
which is half of the country's territory. As the spokes-
men of the State Emergency Service (SES) report, over
45,000 employees of the State Emergency Service were
deployed throughout the war, and more than 324,000
explosive items, including more than 2,186 aerial bombs,
were detected and defused. The territory of almost 80
thousand hectares was surveyed (State Emergency Ser-
vice, n.d.). Admittedly, when the issue of clearing the ter-
ritories of explosive objects arises, Ukraine will be una-
ble to cope with this problem on its own.

Separate publications relating to mine action
in general and specific types of its activity in particular
were made by A. Havaza (2018), who emphasizes that
one should not focus solely on humanitarian demining,
since according to international standards it is a com-
ponent of mine action. The study conducted by I. Duzha
and L. Melnyk focuses on problematic issues of mine
action and ammunition disposal, as this issue concerns
the safety of the entire world society (Duzha & Melnyk,
2021). D. Okipniak, A. Okipniak, M. Zubal (2018) indicate
that the specific feature of mine action was and is the
elimination of risks that may arise as a result of the det-
onation of explosive objects or ammunition, to the level
safe for the population of Ukraine. Problems of vocabu-
lary on humanitarian demining were covered by A. Pal-
chevska, P. Hubych (2018), which is factually a new and
necessary type of research for Ukraine, since the vocabu-
lary of a specific type of activity is an essential aspect for
both translation and theoretical terminological research.
G. Moskalov, 1. Petrivskyi, V. Shchus, M. Artiemiev,
M. Konopelniuk (2018) investigated the importance of
humanitarian demining for Ukraine and the determina-
tion of priority areas for the work of relevant specialized
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state structures for further implementation of this activ-
ity in practical actions. B. Vorovych (2020) studied the
issues of mine clearance of territories where military
conflicts took place, namely the territory of Ukraine.

However, the issue of highlighting the features of the
international analysis of the mine action situation has not
yet been properly considered in scientific publications.

The purpose of this study was to analyse, using evi-
dence from other countries, the specific features of joint
activities, the possibilities of combining efforts of an
organizational nature, financial possibilities, scientific,
technical, and technological capacities of various interna-
tional, national governmental, as well as non-governmen-
tal organizations in solving the problem of demining and
cleaning contaminated territories from explosive objects.

To fulfil the purpose of the study, it was necessary
to solve the following tasks: to formulate a definition
of mine action; to analyse international regulations
and legal acts of Ukraine on humanitarian demining
and mine action; to analyse financial support for mine
action; to determine priority areas of work on mine
action in Ukraine.

Materials and Methods

Dialectical, special, general scientific, and other meth-
ods of scientific cognition were used in conducting
scientific research and writing the article. The results
of mine action in different countries of the world were
compared using the comparative method. The termino-
logical method was used to study the terms and concepts
of mine action, by using terminological and explana-
tory dictionaries, special vocabulary. The system-struc-
tural method was used for a consistent, comprehensive
study of the features of the organization of work on mine
action, not only as a certain structured integral system,
but also the study of its individual parts, such as mine
prevention measures, providing mine action (training
of personnel, providing technical means, creating con-
ditions for the work of personnel), regulation of legal
norms. The system method allowed analysing the sys-
tem of certain rule-making processes for creating regula-
tory documentation in the field of mine action pursuant
to international requirements. The method of dialectics
and development in the system of theory of knowledge
was aimed at identifying patterns of interaction of legal
aspects that are appropriate in the study of general pro-
visions that characterize mine action. Dialectics is a uni-
versal method of cognition that does not study particular
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forms and types of development, but studies general
connections, patterns of any change. Speaking of anti-
mine activities, one needs to factor in the reasons for the
contamination of territories with explosive objects, and
then, accordingly, look for ways and means of cleaning
these territories. The statistical method allowed study-
ing and estimating the scale of contaminated territories,
the number of destroyed explosive objects, and financial
costs for mine action in different countries of the world.
Alogical method used based on the topic, purpose, and
objectives of scientific research for an in-depth study
of the essence of mine action as a system of measures.
The tools of the logical method used methods of analysis
and synthesis, which are interrelated. Analysis consisted
in separating certain phenomena into parts, elements,
while synthesis, on the contrary, combined individual
features, elements into a single whole.

When studying the issue of mine clearance, regula-
tory documents, and legislative acts were considered,
such as: “On Mine Action”. Law of Ukraine No. 2642-VIII
dated 06.12.2018?, “On the Adoption of the Protocol
on Explosive Objects - Consequences of War”. Law of
Ukraine No. 2281-1V dated 22.12.20042, “On transpor-
tation of dangerous goods”. Law of Ukraine No. 1054-
IX dated 01.01.20223, “On the Establishment of the
National Authority for Mine Action”. Resolution of the
Cabinet of Ministers of Ukraine No. 1207 0f 10.11.2021%,
“On Streamlining Work on Detection, Neutralization, and
Destruction of Explosive Objects”. Resolution of the Cabi-
net of Ministers of Ukraine No. 2294 0f 11.12.19995, “On
the Establishment of the Interdepartmental Commission
on the Application and Implementation of International
Humanitarian Law in Ukraine”. Resolution of the Cabi-
net of Ministers of Ukraine No. 329 dated 26.04.2017¢,
“On the Regulations on the General Staff of the Armed
Forces of Ukraine”. Presidential Decree No. 23/2019
dated 31.03.20207, “On the Organization of Work on the
Detection, Neutralization, and Destruction of Explosive
Objects on the Territory of Ukraine and Interaction Dur-
ing their Implementation”. General Order of the Ministry

of Emergencies and Protection of the Population from
the Consequences of the Chernobyl Disaster, the Minis-
try of Defence of Ukraine, the Ministry of Transport and
Communications of Ukraine, the Administration of the
State Border Service of Ukraine No. 405/223/625/455
dated 27.05.2008%.

Results and Discussion

Presently, all progressive humanity is focused on
two major tasks: first, the manufacture and moderniza-
tion of modern weapons, using the latest technologies;
second, the disposal of outdated, redundant weapons
and mine clearance of territories affected by armed con-
flicts. The latter task is one of the most important ones
because in the territories where the fighting ended and
where people return to their homes, they will constantly
risk being exposed to explosive danger, i.e., constantly
risk their lives. Having analysed the sources on the sub-
ject under study, the authors proposed their own defini-
tions of the terms “mine clearance”, “humanitarian dem-
ining”, and “mine action”.

Mine clearance is a set of measures that are carried
out by mine action operators to eliminate the hazards
associated with explosive objects, including non-tech-
nical and technical inspection of territories, mapping,
detection, neutralization and/or destruction of explo-
sive objects, marking, preparation of documentation
after mine clearance, providing communities with infor-
mation on mine action and transfer of cleared territory.

Humanitarian demining is a procedure for thorough
and complete cleaning of the territory, after the active
phase of hostilities (in a peaceful period of time) from
remnants, parts, detonated ammunition, or those ammu-
nition (explosive devices) that for some reason did not
work and other explosive objects, which is carried out by
law enforcement units and non-profit public associations.

The purpose of humanitarian demining is that the
dangerous territory is completely cleared of explosive
objects, and after its clearing, it becomes completely safe
for the life of the population (Okipniak et al., 2018).

!Law of Ukraine No. 2642-VIII “On Mine Action in Ukraine”. (2021, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2642-
19#Text.

2Law of Ukraine No. 2281-1V “On the Adoption of the Protocol on Explosive Objects - Consequences of War”. (2004, December). Retrieved from
https://zakon.rada.gov.ua/laws/main/2281-15#Text.

3Law of Ukraine No. 1644-III “On transportation of dangerous goods”. (2022, January). Retrieved from https://zakon.rada.gov.ua/laws/
main/1644-14#Text.

“Resolution of the Cabinet of Ministers of Ukraine No. 1207 “On the Establishment of the National Authority for Mine Action”. (2021,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-2021-%D0%BF#Text.

SResolution of the Cabinet of Ministers of Ukraine No. 2294-99-n “On Streamlining Work on Detection, Neutralization, and Destruction of
Explosive Objects”. (2018, September). Retrieved from https://zakon.rada.gov.ua/laws/show/2294-99-%D0%BF#Text.

°Resolution of the Cabinet of Ministers of Ukraine No. 329-2017-P “On the Establishment of the Interdepartmental Commission on the
Application and Implementation of International Humanitarian Law in Ukraine”. (2020, November). Retrieved from https://zakon.rada.gov.
ua/laws/show/329-2017-%D0%BF#Text.

"Decree of the President of Ukraine No. 23/2019 “On the Regulations on the General Staff of the Armed Forces of Ukraine”. (2020, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/23/2019#Text.

8General order of the Ministry of Emergencies and Protection of the Population from the Consequences of the Chernobyl Disaster, the Ministry
of Defence of Ukraine, the Ministry of Transport and Communications of Ukraine, the Administration of the State Border Service of Ukraine
No.405/223/625/455 “On the Organization of Work on the Detection, Neutralization, and Destruction of Explosive Objects on the Territory of
Ukraine and Interaction During their Implementation”. (2008, May). Retrieved from https://zakon.rada.gov.ua/laws/show/z0591-08#Text.
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In turn, mine action is measures carried out to
ensure national security and aimed at reducing the
social, economic, and environmental impact of explo-
sive objects on the life and activities of the population.

According to A. Havaza (2018), the main task of mine
action (MA) is to attract the maximum number of forces
and means to reduce the risks that may arise in case of
a detonation of explosive objects to a safe level for the
population. This allows processing fields, land plots, for-
est stands for economic purposes and for industrial pur-
poses, i.e., mine action aims to reduce the threat of acci-
dents from unauthorized explosions to zero, and thereby
reduce social tension in society and preserve the envi-
ronment and unique ecosystems of the state.

For the first time, international standards for mine
action were prepared and published in the work of the
International Technical Conference in July 1996, which
was held in Denmark. These standards defined the cri-
teria for all features of mine action, as well as recom-
mended and agreed on new universal terms and defini-
tions of concepts related to mine action. International
standards for demining operations were developed by
a working group, which was created under the lead-
ership of the UN Secretariat. The first editions were
published by the United Nations Mine Action Service
(UNMAS) in March 1997 (Ducik & Chernysh, 2019).

Currently, the UN has fully assumed responsibility
for ensuring the conditions and effective management of
international mine action programs, including the devel-
opment and approval of standards. UNMAS conducts its
work on the development of standards together with
the Geneva International Centre for Humanitarian Dem-
ining - GICHD. In turn, technical committees of experts,
which include mine clearance specialists, develop
new mine action standards, review the developed ones,
and periodically review existing mine action standards.
Technical committees are supported by international,
governmental, and non-governmental organizations.

Ukraine also joined the requirements of interna-
tional regulations on mine action, such as the second
Protocol with amendments introduced in 1996 “On the
Prohibition or Restriction of the Use of Mines, Mine
Traps, and Other Devices”?, the fifth Protocol “On explo-
sive objects - consequences of war” of the Geneva Con-
vention of 1983, “On the Prohibition or Restriction of
the Use of Specific Types of Conventional Weapons That

https://zakon.rada.gov.ua/laws/main/2281-15#Text.

convention/.

the-convention-on-certain-conventional-weapons/.
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Can be Considered to Cause Excessive Damage or Have
an Indiscriminate Effect”?, the Ottawa Convention of
1997 “On the Prohibition of the Use, Stockpiling, Produc-
tion, and Transfer of Anti-Personnel Mines and on Their
Destruction”® which require from Ukraine to take deci-
sive actions regarding the adoption and performance
of the requirements of the measures adopted by these
international documents at the national level.

Considering the events of recent decades related
to wars and military conflicts in such countries as
Serbia, Croatia, Montenegro, Syria, Iraq, Afghanistan,
Libya, Ukraine and others, the international commu-
nity fully understands the scale and severity of the
problem of clearing territories of explosive objects,
i.e., objects belonging to the category of remnants
of war. This problem will not be solved by itself, and
therefore gradual coordinated action is needed, which
can only be resolved under the auspices of the United
Nations (Duzha, & Melnyk, 2021).

International standards (Ministry of Defence..., n.d.)
prescribe five necessary points that complement each
other: informing about the danger of mines and the
danger of explosive remnants of war (ERW); carrying
out activities on humanitarian demining; aid to victims,
including rehabilitation and reintegration; destruction
of stocks of anti-personnel mines; information and
propaganda activities against the use of anti-person-
nel mines (Havaza, 2018).

The UNMAS reviews the norms of the Interna-
tional Mine Action Standards (IMAS) once every three
years, which are adjusted according to the practical
aspects of mine action, as well as to harmonize these
changes with international rules and requirements
(Havaza, 2018).

The main documents of international law on mine
action include: Ottawa Convention of 1997 “On the Prohi-
bition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on Their Destruction”; 1980
UN Geneva Convention “On the Prohibition or Restriction
of the Use of Specific Types of Conventional Weapons
Which May Be Considered to Cause Excessive Damage
or to Have an Indiscriminate Effect”>; Protocol attached
to the Convention as amended on May 3, 1996 “On the
Prohibition or Restriction of the Use of Specific Types
of Conventional Weapons on the Prohibition or Restric-
tion of the Use of Mines, Trap Mines and Other Devices”®.

Law of Ukraine No. 1084-XIV “On Protocol on the Prohibition or Restriction of the Use of Mines, Mine Traps, and Other Devices as Amended
on May 3, 1996”. (1999, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_310#Text.
2Law of Ukraine No. 2281-1V “On the Adoption of the Protocol on Explosive Objects - Consequences of War”. (2004, December). Retrieved from

3Law of Ukraine No. 2566-1V “On the Ratification of the Convention on the Prohibition of the Use, Stockpiling, Production, and Transfer of Anti-
Personnel Mines and on Their Destruction”. (2005, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2566-15#Text.
*Anti-Personnel Landmines Convention. (1997, March). Retrieved from https://www.un.org/disarmament/anti-personnel-landmines-

5The United Nations Convention on Certain Conventional Weapons. (2001, December). Retrieved from https://www.un.org/disarmament/

®Law of Ukraine No. 1084-XIV “Protocol on the Prohibition or Restriction of the Use of Mines, Mine Traps, and Other Devices as Amended on
May 3, 1996”. (1999, September). Retrieved from https://zakon.rada.gov.ua/laws/show/995_310#Text.
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By the Law of Ukraine No. 2281-1V “On the Adoption
of the Protocol on Explosive Objects — Consequences of
War”! dated 22.12.2004, the Verkhovna Rada of Ukraine
ratified the requirements of the Geneva Convention “On
the Prohibition or Restriction of the Use of Specific
Types of Conventional Weapons Which Can Be Consid-
ered to Cause Excessive Damage or have a non-selective
effect”? approved on November 28, 2003 at the meeting
of the member states. This document refers to the inter-
national standard on mine action. For instance, Article 7,
Item 2 of the Protocol® states as follows: “...every High
Contracting Party that is capable of doing so provides, to
the extent necessary and possible, support in resolving
the problems caused by existing explosive objects - the
consequences of war”. Therewith, the High Contracting
Parties also consider the humanitarian objectives of this
protocol, as well as IMAS.

The United States of America is the country that cur-
rently finances the most projects in the world for the
destruction (disposal) of conventional weapons. Thanks
to this assistance, by eliminating the humanitarian haz-
ards associated with explosive objects, the situation in
countries that have experienced military conflict or war
contributes to international peace, stability, and security
(Duzha & Melnik, 2021).

Over 30 years of investment by the United States of
America in the disposal of landmines and various ammu-
nition, over 44 billion USD has been spent. In addition,
part of this amount was spent on ensuring the protec-
tion of surplus small arms, light weapons and ammu-
nition and their safe disposal in more than 100 coun-
tries around the world. In 2020 alone, the United States
financed the destruction of conventional weapons in the
amount of more than $259 million in almost 50 coun-
tries of the world (Non-governmental international...,
2020; Duzha & Melnyk, 2021).

Most countries that were in a state of military con-
flict received financial support to eliminate the conse-
quences of the war and clear their territory of explosive
objects. To avoid an explosive catastrophe in Lebanon,
the United States has provided financial support to the
Lebanese government to modernize the ammunition
depots of the first Artillery Regiment of the Lebanese
Armed Forces (Duja & Melnik, 2021).

In the United States, the Center for Humanitarian
Demining Research and Development (HD R&D) has
been established in Belvoir, Virginia. The program of
the Center's activities is the development, demonstra-
tion, and approval of new technological developments
for the search and neutralization of mines and explo-
sive objects of various purposes. This program uses an

accelerated development process that aims to transform
existing commercial technical equipment into technolo-
gies for mine clearance of contaminated areas of varying
complexity (Humanitarian Demining Research..., n.d.).

The evaluation of the quality of these technologies
was tested by the HD R&D Centre in 2020 in Kosovo,
Bosnia and Herzegovina, Afghanistan, Angola, Colombia,
Iraq, Syria, Thailand and other countries of the world
where military conflicts took place (Duzha & Melnyk, 2021).

During the 27 years of its existence (since 1995),
the HD R&D technologies developed and applied for
practical use have cleared beyond 80 million m? of land
areas of explosive objects, while over 227,600 engi-
neering munitions have been removed and destroyed
(Humanitarian Demining Research..., n.d.).

Since 2014, when the conflict in the east of Ukraine
began, demining groups of the Armed Forces of Ukraine,
pyrotechnic and explosive units of the Ministry of Inter-
nal Affairs of Ukraine have been working on clearing the
de-occupied territories of Kyiv, Chernihiv, Sumy, Pol-
tava, Kharkiv, Kherson, Zaporizhzhia, Mykolaiv, Odesa,
Donetsk, and Luhansk regions. While working, mine
clearance specialists deal with many tripwires, mines,
and other unexploded ordnance left by terrorists.
According to official sources of mass information, dur-
ing the Joint Forces Operation, sapper units of the Armed
Forces of Ukraine destroyed hundreds of thousands of
explosive munitions, among which almost half were
improvised explosive devices; during this period, 771
infrastructure facilities were demined, including 1,497
premises and residential buildings in Sloviansk, Krama-
torsk, Bakhmut, and other cities; over 1.5 thousand kilo-
metres of highways and railways were surveyed for the
presence of minefields and explosive objects, numerous
various objects were demined (dams, water channels,
electrical substations, overpasses, etc.) (Stetsiuk, 2019).

The international community does not stand aside
in providing aid to Ukraine on mine action issues. Thus,
since 2016, international non-governmental organiza-
tions have been taking part in mine action in Ukraine, such
as the Swiss mine action fund “FSD”, the British-Ameri-
can non-governmental organization “The HALO Trust”,
the Danish demining group “DDG” (Voloshyn, 2020).

For instance, the British charity and American non-
profit organization “The HALO Trust” trained over
a hundred people on modern methods of conducting
classes on informing about the risks of explosive objects,
depending on the categories of the population: school-
children, teachers, employees of higher educational
institutions, employees of critical infrastructure enter-
prises, etc. (2020).

!Law of Ukraine No. 2281-IV “On the Adoption of the Protocol on Explosive Objects - Consequences of War”. (2004, December). Retrieved from

https://zakon.rada.gov.ua/laws/main/2281-15#Text.

2Convention No. 995_266, “On the Prohibition or Restriction of the Use of Specific Types of Conventional Weapons That Can be Considered to
Cause Excessive Damage or Have an Indiscriminate Effect”. (2004, June). Retrieved from https://zakon.rada.gov.ua/laws/show/995_266#Text.
3Law of Ukraine No. 2281-1V “On the Adoption of the Protocol on Explosive Objects - Consequences of War”. (2004, December). Retrieved from

https://zakon.rada.gov.ua/laws/main/2281-15#Text.
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As world practices show, the maximum efficiency of
an organization for mine action is achieved when infor-
mation management on mine action is carried out using
software. Considering these circumstances, the Minis-
try of Defence of Ukraine, together with the State Emer-
gency Service and the State Transport Service, with the
support of the Organization for Security and Co-opera-
tion in Europe (OSCE), is creating an Information Man-
agement System for Mine Action (IMSMA) in Ukraine,
which will maintain a special form of collecting data on
incidents related to explosive objects and their victims
(State Emergency Service..., n.d.).

An important aspect when clearing the territories of
the state from explosive objects is a gradual step-by-step
survey of territories, while it is necessary to draft maps
of dangerous zones.

In Ukraine, Resolution No. 1207 of the Cabinet
of Ministers of Ukraine dated November 10, 2021 estab-
lished the National Mine Action Authority (NMAA)™.
This structure is an interdepartmental auxiliary body
whose main tasks are as follows: coordination of mine
action activities by executive authorities, local self-gov-
ernment bodies and mine action operators. This body
also organizes the development and implementation of
national mine action standards that meet the require-
ments of international mine action standards and, spe-
cifically, humanitarian demining.

Demining work must be carried out directly by spe-
cial units or organizations that have official registration
according to international standards and meet the cri-
teria of these standards.

For instance, Croatia is the country that suffered
the most during the war in Yugoslavia, large volumes of
the territory of this state were contaminated with explo-
sive objects. In Croatia, the Croatian Mine Action Center
(CROMAC) was established, which became an integral
part of the state system responsible for demining. Simul-
taneously with the organization and implementation
of works related to mine action, CROMAC is engaged in
research, development of the latest methods, new mine
action technologies, tests the latest technical means and
equipment for demining, carries out testing and opera-
tional evaluation of modern technologies, introduces per-
sonnel training in mine action and provides technical sup-
port to countries in the region and beyond (Havaza, 2018).

An analogous centre was also created in Bosnia and
Herzegovina, which coordinates mine action activities in
the country between the Armed Forces, civil defence forces
and non-commercial, non-governmental organizations
(NGOs) that carry out demining activities (Havaza, 2018).

Another example, in the Republic of Azerbaijan, the
Azerbaijan National Agency for Mine Action (ANAMA)
was created by Presidential Decree No. 1251 “On the
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establishment of the Agency of the Republic of Azerbai-
jan for Demining”? dated 15.01.2021. This agency oper-
ates pursuant to the National Strategic Plan of Azerbaijan
(Azerbaijan's National Development..., 2022). An inter-
esting fact is that the financing of mine action projects
is carried out with contributions from donor countries
and international organizations, which makes up 90% of
ANAMA's total budget (Havaza, 2018). The main donors
to mine clearance in this country are the United States of
America, the UN, the European Commission and others.

International practices indicate that it is advisa-
ble to create an operational Mine Action Center under
the National Mine Action Authority, which will help
with mine clearance and will be responsible for:

- coordination and planning of mine action
activities;

- providing technical advice to operators and the
National Mine Action Authority;

- creation and maintenance of mine action
databases;

- accreditation of organizations that may be involved
in the implementation of mine action activities;

- conducting an investigation of accidents and inci-
dents related to mine action (Duzha & Melnik, 2021).

Mine action requires large material costs, such as
training specialists, development and acquisition of tech-
nical means, organizational issues related to mine clear-
ance, improving legislation and solving many other com-
ponents related to the implementation of these works.
Therefore, no state can manage independently using its
own resources, and as practice suggests, there are vari-
ous funds, government programs and non-governmental
organizations in the world that can finance work and pro-
vide technical and professional support for mine action.

Taking each aspect of mine action organization sep-
arately, an important stage of this work is the training
of specialists; according to A. Havaza (2018), the issue
of training in mine action should concern not only dem-
ining specialists, but the entire population of the coun-
try, and first of all, it concerns teachers, schoolchil-
dren, specialists who are involved in the work of critical
infrastructure.

The position of the team of authors H. Moskalov,
1. Petrivskyi et al. (2018) regarding the training of special-
ists is such that an important aspect is the scientific rethink-
ing and introduction of new technologies in the training
of mine clearance specialists. This aspect also applies
to specialists of the Armed Forces of Ukraine and mine
clearance units of law enforcement agencies, non-govern-
mental organizations. After all, technological advance in
the development of the latest technologies, new means
and methods for cleaning territories contaminated
with explosive objects are constantly being improved.

'Resolution of the Cabinet of Ministers of Ukraine No. 1207 “On the Establishment of the National Authority for Mine Action”. (2021,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/1207-2021-%D0%BF#Text.

“Decree of President of the Republic of Azerbaijan No. 1251 “On the establishment of the Agency of the Republic of Azerbaijan for Demining”.
(2021, January). Retrieved from https://azertag.az/ru/xeber/1689349.
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Against the background of interaction between state
bodies that can be involved in the processes of clean-
ing territories from explosive objects, it is necessary
to factor in professional vocabulary and terminology.
Mine clearance is a separate type of professional activity
that belongs to dangerous types of work, and a correct
understanding of the situation when performing spe-
cial mine clearance operations is vital. Terminological
issues are especially important in the interaction of dif-
ferent fields of activity of specialists or in international
cooperation during the cleaning of territories contami-
nated by explosive objects.

Research was also conducted on this topic by
researchers A. Palchevska and P. Hubych (2018), who
investigated the issues of communication, terminology,
and availability of terminological dictionaries on human-
itarian demining. The official language of humanitarian
demining in the world is English, which allows special-
ists from different countries of the world to quickly mas-
ter the situation and make important decisions when
performing work. Furthermore, as the authors point out,
the term system of humanitarian demining is of value
in the context of philological terminology studies. Since
the process of humanitarian demining in Ukraine is just
beginning, the needs of competent translations create
demand. And as a conclusion, the authors point out that
there is a need to compile English-Ukrainian dictionar-
ies of specific terminology on mine clearance, and it can
be considered a priority for Ukrainian terminography.

Financing of mine action activities is also an impor-
tant aspect. It is quite logical that the contamination
of territories with explosive objects is carried out dur-
ing military operations (war). War is a terrible and dan-
gerous phenomenon that adversely affects all aspects of
the development of the state and public life. During the
active phase of hostilities, industry stops working, busi-
ness closes or moves to other safe places, budget reve-
nues are considerably reduced, and accordingly, the state
cannot provide full-scale mine clearance measures on its
own. One of the possible ways to avoid this problem is
to appeal to the international community with a request
for financial support.

I. Duzha and L. Melnyk (2021) conducted a scientific
study on this issue and concluded that the United States
of America is the world leader in providing financial
support for mine action. The programs created by the
United States for mine action around the world are aimed
at strengthening civil protection of the population and
achieving the national security goals of both the United
States and its partners, neighbours, and the entire inter-
national community. This is evidenced by the following
facts, the provision of financial support to the countries
of former Yugoslavia, Africa, and Asia. Moreover, the
amount of support is hundreds of millions of dollars.

Technical support is also an important factor in mine
action. Currently, numerous technical developments have
been developed for the search, neutralization, and

destruction of detected explosive objects. From a prac-
tical standpoint, it is much more difficult to develop
and implement technical means in practical activities
than to master already developed technical means that
work successfully and have proven themselves well
in mine action. Technical means include various Kits,
metal detectors, protective equipment, and robotic com-
plexes. A large number of previously developed tech-
nical tools are currently being improved and upgraded.

According to V. Kyrylenko and V. Neroba (2019),
when clearing large territories, technical means should
be used, namely multifunctional technical means that are
intended for demining territories. The world practices
of operating mobile robotic complexes are considered as
a basis for promising developments. The main trend in
the implementation of these developments is to equip
the complexes in use with means of automation of man-
agement, artificial intelligence, and advanced means
of management.

The position of B. Varovych (2020) on this issue
is that for the survey of minefields, it is advisable to
investigate and analyse the world practices in the use
of unmanned aerial vehicles (drones) in mine clearance
of territories. Practical actions to clear minefields with
unmanned aerial vehicles show great efficiency and
cost-effectiveness. The scientist also claims that in the
future, it is advisable to conduct scientific research to
perfect the efficiency and improvement of samples of
equipment and technologies for searching for and neu-
tralizing explosive objects.

At the current stage of its existence, Ukraine has
experienced great trials and losses due to the attack of
the troops of the russian federation, but wars end and
life goes on, and considering the statistical data on the
contamination of the territory of the state with explosive
objects, Ukraine must unite its efforts in such a way as to
clear the territory and make it safe for living.

As B. Varovych (2020) claims, no country in the
world facing the problem of demining territories
after military operations can solve this problem on its
own, i.e., at the expense of the personal budget, and
therefore it turns to international and domestic official
suppliers for help with humanitarian demining services.

Furthermore, as the author notes, international prac-
tices indicate that countries with less economic develop-
ment choose the path of creating national mine action
programs based on the state power structures of the Min-
istry of Defence, while countries with greater economic
development allocate humanitarian demining as a sep-
arate activity, which allows attracting international aid,
non-governmental organizations and help the Ministry
of Defence avoid performing functions not inherent to it.

Therefore, to solve the issue of clearing territories of
explosive objects, it is necessary to investigate the prac-
tices of other countries and introduce new promising
technologies for training specialists, developing tech-
nical means, and implementing programs. In addition,
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a significant guarantee in the organization of mine action
is constant communication with the UN and non-govern-
mental organizations of other countries that have exten-
sive practical experience in humanitarian demining.

Conclusions

Thus, considering the above, according to the results of
the study of sources of scientific literature and official
documents, the solution to the issue of mine clearance
and clearing of contaminated territories of Ukraine from
explosive objects is possible, but it is necessary to con-
sider international practices and involve various inter-
national, national governmental, and non-governmental
organizations in joint efforts.

Today, Ukraine has developed the necessary regula-
tory framework, practical experience of mine clearance
practitioners in the Armed Forces of Ukraine, the State
Emergency Service, and the National Police of Ukraine.
Furthermore, judging by the reaction of international
partners, the international community is ready to sup-
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and Conventions on the prohibition or restriction of the
use of specific types of conventional weapons or ammu-
nition also play a vital role. Ukraine has recognized and
joined the implementation of relevant international
regulations, having developed its own internal legisla-
tive acts governing mine action in the state and meet-
ing the requirements of the United Nations. The study
analysed the financing of mine action activities at the
international level.

Considering all these circumstances, it can be stated
that Ukraine will not be left alone with its problems
regarding the demining of territories, and concerned
citizens of the country are already monitoring and pre-
paring for an active approach to demining territories at
a fast pace, after the end of the active phase of hostili-
ties. Likewise, it is evident that the country is conduct-
ing educational work on the safety of handling explosive
objects, the scientific community in all areas conducts
research on the issues of humanitarian demining and
this gives optimism regarding this problem.

port Ukraine in implementing the necessary political,

regulatory, and practical measures to solve the problem  Conflict of Interest

of clearing the territory of explosive objects. None.

The international legal framework for mine action is
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AHoTauia

[Ipo6sieMa po3MiHyBaHHSA TEPUTOPIN aKTyaIbHA /11 BCbOTO JIFOJ[CTBA, 0COOJIMBO JIJIsl TUX KPaiH, siKi nepebyBaiu
B CTaHi 30pOMHOro MNPOTHUCTOSIHHSA YW BiMCbKOBOTO KOHGJIKTY, aJpkKe Bifi HECaHKLiOHOBAaHOTO BHOYXY
BUOyXOHe6e3MeYHOro npeAMeTa CTPaKJATh yci IUBIIBHI Ta BiMcbKOBI, AiTH ¥ gopocai. MeToro cTaTTi €
IIpOBeJIeHHA I'PYHTOBHOIO JOCJiPKEeHHS BiATOBIHO 10 3a3HAaY€HOl TEMAaTHKH, a caMe 1010 AidJIbHOCTI KpalH
CBiTY 3 NMpuBOJYy edeKTHBHOrO OYHMILIEHHSI TEPUTOPIH BiJ BUOYXOHeOe3NeyHUX NpeaMeTiB. MeTo/j0/10TiyHy
OCHOBY CTQHOBJIAITb NOPIBHAJIBHUY, TEPMIHOJIOTIYHUM, CUCTEMHO-CTPYKTYPHUH, CTAaTUCTUYHUH, [iia/IeKTUYHUH,
JIOTIYHMH, crnenjajJbHI Ta 3araJbHOHAyKOBI MeTOJAM HAyKOBOI'O Mi3HaHHA. 30KpeMa, LJIAXOM 3aCTOCYBaHHSA
MOPIBHAJIBHOIO METOJY YTOYHEHO pe3y/JbTaTH NPOTUMIHHOI AifA/JILHOCTI pi3HUX KpaiH CBITY; CUCTEMHO-
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Abstract

Violence by family members is not only systematic in nature, but also characterized by an increase in their
intensity, growth in aggression, and the feeling of impunity and the inability of the victim to resist, leads to
serious criminal consequences. Even after detection of criminal offensesleading to maiming or death of a person,
it is not always possible to identify their connection with domestic violence. Such a situation can be avoided
by following a defined, scientifically based structure of actions. Therefore, today there is a need to develop
algorithms for investigator actions during the investigation of criminal offenses that are the consequences
of domestic violence. That is why in the article the author sets the goal of determining mutually dependent
elements of the process of investigation of criminal offenses. To achieve the specified goal, the methods of
analysis, synthesis and questionnaires, the decomposition method, and the special legal method were used.
As a result, such work made it possible to justify the feasibility of dividing the investigation methodology into
nine mandatory structural elements. The fullness of such elements depends on the investigative situation, on
the specific type of criminal offense committed, the form of implementation of criminal plans, the identity of
the offender (either a person who commits systematic domestic violence or a person who is a victim of such
violence or a witness to it), the presence or absence previous experience of illegal behavior of the offender,
place of commission of the criminal offense (rural area or environment of a big city).The article substantiates
the need to include in the structure of the methodology such structural elements as “interaction with state
and public bodies, institutions and organizations on the prevention and counteraction of domestic violence
and gender-based violence” and “preventive activity of the investigator in criminal proceedings related to
domestic violence” violence”. It is also determined that the effectiveness of the methodology is determined by
the interdependence of the investigative (search) actions, compliance with the stages of the investigation and
the timeliness of the involvement of relevant specialists in it. Such elements, subject to the correct sequence
and combination, form the methodology of investigation of the specified category of criminal offenses. The
practical value of the work lies in the formation of an effective program, the planning of the investigator’s
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actions not only with the aim of establishing the circumstances of the event, but also establishing a cause-and-
effect relationship between domestic violence and other criminal offenses

Keywords:

criminalistic characteristics; special knowledge; investigation tactics; investigative situation; illegal activity

Introduction

The complex, long, and time-consuming process of
investigating criminal offences requires the scientific
community to constantly analyse, create, and develop
investigation methods based not only on the types of
offences defined in the Criminal Code of Ukraine, but
also on their individual aspects and manifestations, con-
sidering the characteristic features - the method of com-
mission, identity of the offender or victim, territorial-
ity, level of public danger, etc. Such activities require the
search and determination of effective algorithms that
factor in the interdependence of individual investiga-
tive (search) actions, the stages of the investigation and
the timely involvement of appropriate specialists in it.

Forensic scientists such as A.P. Zapototskyi (2018),
V.V. Tishchenko (2017), V.V. Piaskovskyi (2020) note
that with the development of society there are corre-
sponding changes in the human rights sphere, which in
turn require relevant institutions to solve tasks towards
countering crime. This situation creates problematic
tasks for criminalistics, namely in terms of adapting
forensic methods to modern legislation. The author
emphasizes the need to consider legislative changes dur-
ing scientific research, and not only those related to the
criminal procedure.

Scientific research and development should be
accessible and understandable to the practitioners who
directly implement scientific achievements in practice.
The adaptation of practical activities to the requirements
of legislation, as well as the introduction of achieve-
ments and the latest developments of certain sciences
(psychology, engineering, medicine, etc.) into practical
activities require the construction of effective communi-
cation between theoreticians and practitioners.

The importance of the communication component
between practitioners and scientists is also indicated by
researchers from the United States of America (Carlson
etal, 2021), who emphasize that during the investigation
of a crime, evidence is collected, analysed, interpreted,
and discussed by various stakeholders. Such commu-
nication can be understood as a set of interdependent
actions: e.g., a request for a particular analysis or study
from an investigator involves obtaining the relevant opin-
ion of an expert or specialist, which is further evaluated
by the investigator considering the circumstances of
the case. Based on these conclusions, there is a need to
clarify or establish the following circumstances, which
leads to further analysis of requests, etc. Such interac-
tion is necessary to understand the evidence and imple-
ment the function of each participant in the investigation.

Law Journal of the National Academy of Internal Affairs, 13(1), 28-35

UK researchers (Yu et al., 2023) point out that com-
plex crime investigations often require both an interdis-
ciplinary and interagency approach. This is especially
true for the initial stage of the investigation when clear
forensic strategies are needed, which involves the crea-
tion of a joint action plan that combines the knowledge
and achievements of various disciplines, including the
research of forensic practitioners. The key to effective
planning is to ensure that all participants have the clear-
est possible understanding of the context and interre-
lationships of areas of interest in the investigation, as
well as an assessment of evidence of potential interest
to prove. Mehzeb Chowdhury (2021) from the Univer-
sity of the West of England also researched the issue of
combining scientific and practical experience during the
investigation of criminal offences, noting that ensuring
the quality of practical activities at the scene of a crime
is an underdeveloped and understudied field, despite its
crucial importance and impact on achieving the goals of
criminal justice.

There is a difference between a practising police
officer and a scientist in providing evidence. Such a sit-
uation can manifest itself as a mismatch between the
“mode of urgency” and the “prospective mode” (Li
Vigni, 2020). Scientists from Germany and the Nether-
lands (Dirksen et al., 2022) explain this situation by the
fact that during the investigation of a criminal offence,
the police direct the main efforts to quickly establish
the identity of the suspect to prevent the commission
of a new crime, while the scientist (in the legal field)
investigates many possible options, avenues of inves-
tigation, considering cognitive and normative markers
that make some future lines of inquiry more plausible
and desirable, but long-term.

Notably, the pre-trial investigation is determined
by the norms of criminal procedural legislation, and
accordingly, these norms have an impact on the struc-
ture of methodology, form, and sequence of applica-
tion of special knowledge and procedural actions. For
the practical worker, all the achievements of scientists
should be clear and adapted for application. Therefore, it
is necessary to determine the structure of the new meth-
odology for investigating criminal offences based on the
available practical developments, factoring in current
changes in the legislative and scientific spheres.

The reason for the lack of practical training in the
investigation of criminal offences related to domestic
violence is that, in comparison with other manifesta-
tions of violent actions that encroach on human rights

29 I



I 30

I Criminal offences related to domestic violence...

and freedoms, domestic violence was considered purely
a family affair for many centuries because of religious
norms, traditions, and customs of peoples (Komaryn-
ska, 2022). This problem is not limited to a particular
religion, nationality, nation, or territory. Violent actions
against loved ones are not only long-term and cause
physical and moral pain, they also affect the normal
development of children who grow up in such conditions,
which in turn hinders the normal development of soci-
ety. However, despite all the negative manifestations and
consequences of such violence, today not all countries
(Pakistan, South Africa, russia) have criminalized such
actions (Komarynska, 2022). Therefore, even with con-
siderable achievements in ensuring the rights of victims
of domestic violence, the speed of response to reports
of such facts, the availability of internet platforms with
a variety of regulatory and psychological and therapeu-
tic information, media coverage of advice and addresses
of shelters for victims, abusers stay unpunished.

Therefore, the purpose and tasks of this study were
defined by the author as follows: to investigate and
form the structure of the methodology of investigation
of criminal manifestations of various degrees of sever-
ity, which is a consequence of systematic perpetration
of violent acts in the family environment. Proceeding
from the results of a questionnaire and survey of prac-
titioners, the author was to determine the elements of
the methodology inherent in the category of criminal
offences under study.

Literature Review

Determining effective algorithms of the investigator's
actions, technologies for the investigation of certain
criminal offences, including those related to domestic
violence, involves the separation of interdependent ele-
ments united by a single purpose. Notably, it is the meth-
ods of investigating criminal offences of various types
(murder, mutilation, and torture, driving to suicide,
human trafficking, etc.) that should become the basis
for determining the structure of the methodology of the
criminal offences under study.

The structure of forensic methods of investigation
of criminal misdemeanours and crimes is studied by
scientists, considering their individual manifestations
and characteristics. Depending on the criminal law fea-
ture, the structure of the investigation methodology is
divided into two groups: separate types of crimes and
separate groups of crimes united by a certain feature (the
offender’s persona, group nature of crime, etc.) (Filipov,
2014; Illes & Wilson, 2020). According to the type of clas-
sification, namely the basis of its classification, scientists
(Shchur, 2010; Shepitko, 2010; Pyaskovskyi et al., 2020)
distinguish the main, most significant structural elements
of the methodology of investigation of criminal offences.

In studies of recent years (2000-2023) on the meth-
odology of investigation of certain types of criminal
offences, the authors lean towards a broader and more

informative typical structure of the methodology of
investigation of criminal offences. Consistency of the
opinions of scientists is traced in the mandatory filling
of such structural elements of the methodology as foren-
sic characteristics; circumstances to be established and
proven; investigative situations, versioning and investi-
gation planning; tactics of overt and covert investigators
(detectives); specific features of using special knowl-
edge in criminal proceedings of this category; determi-
nation of the order of organization of the interaction of
the investigator with the employees of operational units.
Therewith, such structural elements of the methodology,
which determine the algorithm, assistance in obtaining
information from the media and public organizations,
and the algorithm for conducting preventive actions by
the investigator and other subjects of the investigation,
have received almost no attention from scientists.

The unifying factor in all scientific discussions is
that all elements of the structure of the methodology
for investigating a criminal offence should be interre-
lated and interdependent.

Admittedly, the broader the subject of the meth-
odology, i.e., the more it covers the composition of
crimes, methods of commission, categories of indi-
viduals involved in a criminal offence, the broader its
structure will be. Often, attempts by scientists to iden-
tify as many manifestations of criminal activity as pos-
sible lead to the opposite result. Such many scientific
developments are still only theoretical material and are
not applied in practice, due to the overload of scientific
categories, the lack of need for practitioners, due to the
availability of more effective methods, or non-compli-
ance and contradictions with the requirements of leg-
islation, which occur as a result of legislative changes.

The difficulty in creating a methodology for the
investigation of criminal offences related to domestic
violence is that, as noted earlier, research on this issue
is just beginning, since the fight against manifestations
of domestic violence has gained its relevance relatively
recently (Komarynska, 2022). Due to the latest defini-
tions of the criminal-legal essence of domestic violence,
many scientific studies in criminology are related to the
classification of crimes related to domestic violence;
the procedure for conducting individual investigative
(search) activities involving victims of particular vio-
lence; the use of specialized knowledge in the investi-
gation of crimes related to family violence. However, no
comprehensive scientific research has been conducted on
the principles and features of building and implement-
ing a methodology for investigating domestic violence.

Materials and Methods

To substantiate the structure of the forensic methodol-
ogy, to algorithmize the investigation of criminal mis-
demeanours or crimes committed in the family, it is
necessary to define the level, staged tasks that arise
before the investigator starting from the first steps of
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the investigation. It is an understanding of these tasks
that allows identifying structural components, each of
which will have the purpose of solving a particular task.
For this purpose, the decomposition method was used,
which identified groups of interrelated tasks, which are
less complex if they are solved at the relevant levels.

Furthermore, using the methods of analysis and
synthesis, the results of a group survey of employees of
the National Police of Ukraine were generalized, which
was conducted in writing and distributed among 102
employees of the investigative units of the National
Police of Ukraine, in the period from October 2021 to
February 2022, during the completion of advanced train-
ing at the National Academy of Internal Affairs. For this
purpose, open-ended questionnaires were distributed
to the respondents, in which they were asked, based on
their own practical experience, to indicate, in their opin-
ion, the principal tasks that need to be solved during
the pre-trial investigation of the specified category of
cases. The survey was anonymous, and the results were
obtained by generalizing the questionnaire.

General scientific methods (analysis and synthe-
sis) were used to determine the problematic aspects of
pre-trial investigation, which as a result have a negative
impact on establishing the offender's guilt. The special
legal method was used to investigate the judicial prac-
tice for the period from 2019 to 2022, which are publicly
available in the Unified State Register of Court Decisions
(Unified state register of..., n.d.).

The specific sociological method was used to analyse
the existing scientific research.

Results and Discussion

The results obtained during the study actualize the need
for an effective methodology that would determine the
intermediate goals of the pre-trial investigation, would
promote qualified work with forensic information and,
accordingly, the proper preparation of criminal proceed-
ings materials.

Thus, in 38% of court decisions, it is stated that dur-
ing the pre-trial investigation, the facts of the connection
between the criminal offence and domestic violence are
not established or are not procedurally established, so
they cannot be considered by the court. Such a situation
indicates the improper conduct of a pre-trial investiga-
tion, which is conditioned upon the lack of an effective
algorithm for establishing and procedurally securing evi-
dence of systematic psychological, physical, economic,

https://zakon.rada.gov.ua/laws/show/658-2018-n#Text.
ua/laws/show/2229-19#top.

zakon.rada.gov.ua/laws/show/2866-15#top.

https://zakon.rada.gov.ua/laws/show/658-2018-n#Text.
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or sexual acts in the family circle in the proceedings and
other evidence that the criminal offence was connected
with domestic violence.

In addition, 87% of respondents during the survey
noted that criminal offences committed in connection
with domestic violence have different degrees of social
danger and, accordingly, different consequences. In 68%
of cases, victims are silent, not reporting the facts of such
violence. Such a situation leads to the offender's feeling
of impunity and confidence in the correctness of their
actions, which in the future will have grave consequences,
even lethal ones. Accordingly, practitioners indicate that
in 53% of cases, the investigator becomes aware that
the committed criminal offence is the result of domes-
tic violence after the victim's next appeal to the police.

Many public institutions (public organizations,
unions, charitable and religious organizations, etc.)
legalized pursuant to the legislation of the Resolution of
the Cabinet of Ministers of Ukraine?, have the task of aid-
ing victims of domestic violence during the entire period
of violence and after its cessation, i.e., its consequences.
Accordingly, representatives of such organizations have
a lot of criminally significant information. Entities carry-
ing out measures in the field of prevention and counter-
action of domestic violence and gender-based violence
specified in Article 6 of the Law of Ukraine “On Preven-
tion and Combating Domestic Violence”? and Article 7!
of the Law of Ukraine “On Ensuring Equal Rights and
Opportunities of Women and Men"? (except for citizens
of Ukraine, foreigners, and stateless persons who are in
Ukraine on legal grounds). And the procedure that deter-
mines the procedure of their interaction was approved
by the resolution of the Cabinet of Ministers of Ukraine
No. 658 “On the Approval of the Procedure for the Inter-
action of Entities Implementing Measures in the Field
of Prevention and Counteraction of Domestic Violence
and Gender-Based Violence” dated August 22, 2018*
Therefore, one of the intermediate tasks of the inves-
tigator is to establish existing state and public organi-
zations within the relevant territory, authorized to act
towards countering and preventing domestic violence;
establishment of effective interaction with them; obtain-
ing and procedural consolidation of forensically signif-
icant information about the personal characteristics of
participants in domestic violence, its periodization, con-
ditions, and systematization.

The specific feature of the preventive activity of the
investigator and other competent subjects in criminal

IResolution of the Cabinet of Ministers of Ukraine No. 658 “On the Approval of the Procedure for the Interaction of Entities Implementing
Measures in the Field of Prevention and Counteraction of Domestic Violence and Gender-Based Violence”. (2018, August). Retrieved from

2Law of Ukraine No. 2229-VIII “On Preventing and Countering Domestic Violence”. (2017, December). Retrieved from https://zakon.rada.gov.
3Law of Ukraine No. 2866-1V “On Ensuring Equal Rights and Opportunities for Women and Men”. (2005, September). Retrieved from https://

“Resolution of the Cabinet of Ministers of Ukraine No. 658 “On the Approval of the Procedure for the Interaction of Entities Implementing
Measures in the Field of Prevention and Counteraction of Domestic Violence and Gender-Based Violence”. (2018, August). Retrieved from
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proceedings related to domestic violence is that the
investigator must collect and submit to the court evi-
dence confirming the existence of the probability of
repeating the commission of both domestic violence and
criminal offences related to the perpetrator; evidence of
the existence of a threat to the health and safety of the
victim and witnesses; evidence of possible negative con-
sequences in case of continued criminal prosecution, etc.

As an example of mistakes made during the pretrial
investigation of criminal offences of the specified cate-
gory, it will be appropriate to cite the decision of the Nova
Ushytsia District Court of Khmelnytskyi Region in case
No. 680/320/20. Thus, the court considered in an open
court session in the courtroom the criminal proceedings
introduced in the Unified Register of Pre-trial Investiga-
tions under No. 12020240190000062 dated April 13,
2020, established as follows: By the body of the pre-
trial investigation, the defendant is accused of the fact
that on April 13, 2020, around 09:00 a.m., while at home
at his place of residence during a verbal conflict, which
occurred based on a suddenly arising hostile relationship
with his cohabitant, with whom he is in a family relation-
ship, with the purpose of inflicting physical injuries on the
latter, he deliberately struck one blow on the upper right
part of the victim's back with the fist of his right hand,
which caused her physical injury in the form of one
bruise in the interscapular region on the right, which in
terms of severity belongs to the category of light physical
injuries. Such actions are qualified by the pre-trial inves-
tigation body under Part 1 of Article 125 of the Crimi-
nal Code of Ukraine?, as intentional light bodily injury.

However, the victim filed a motion with a waiver of
charges. To which the prosecutor objected to the speci-
fied motion, justifying their position by the fact that the
provisions of Item 7, Part 1 of Article 284 of the Crim-
inal Procedural Code of Ukraine?® prohibits the closing
of criminal proceedings regarding a crime related to
domestic violence.

At the court hearing, the court noted that the term
“crime related to domestic violence” is broader than the
term “domestic violence”, such illegal actions cover not
only the commission of this crime, but also include other
socially dangerous behaviour with signs of domestic vio-
lence. Therefore, when establishing the content of the
above concepts, one should proceed from the particu-
lar circumstances of the case, and not solely from the
qualification of the guilty party's behaviour. Therefore,
the task of the prosecution is to prove the circumstances

Review/85166572.

Review/85166572.

that indicate the commission of both domestic violence
and other crimes related to the victim.

The prosecution must provide evidence that these
two offences are related so that the defence can be
able, pursuant to the established procedure, to refute
them. That is, for the court to recognize a crime related
to domestic violence, it is mandatory to reflect this cir-
cumstance in the wording of the charge (in the report
of suspicion, in the indictment). In addition, these docu-
ments must indicate the relevant factual circumstances:
family or kinship relations between the victim and the
abuser, the nature of violence, etc.

In the proceedings, No. 680/320/20* of the prose-
cution in the indictment indicated that the accused com-
mitted the crime because of a suddenly arising hostile
relationship. This wording alone does not indicate that
the violence was caused by discriminatory treatment of
the victim aimed at maintaining dominance over the vic-
tim, or that it was one of the cases of domestic violence
between the accused and the victim. In addition, the pros-
ecution did not provide information about bringing the
accused to administrative responsibility for the previous
facts of showing an aggressive attitude towards the vic-
tim earlier. As a result of consideration of the mentioned
case, the court found the fact that the victim was a victim
of domestic violence unproven, and, accordingly, that the
incriminated crime was “related to domestic violence”.

Such circumstances confirm and actualize the
need to create an effective methodology for investi-
gating criminal offences related to domestic violence,
which will help eliminate such gaps in the activities of
pre-trial investigation bodies. Among such mistakes,
the main ones are the lack of evidence of a cause-and-
effect relationship between a separate criminal offence
and domestic violence, the lack of evidence of system-
atic perpetration of violence, which can be obtained not
only from the victim and witnesses of the immediate
event, but also from authorized institutions and organi-
zations operating towards prevention and counteraction
of domestic violence.

The development of such a methodology should fac-
tor in the combination of proven methods of investigating
criminal offences that are usually associated with domes-
tic violence and methods of investigating domestic vio-
lence itself, specifying the structural elements and their
fullness. Considering the relatively new type of criminal
offence such as domestic violence, its recent criminaliza-
tion in Ukraine, the development of a methodology for

!Court case No. 680/320/20 “Unified State Register of Court Decisions”. (2022, September). Retrieved from https://reyestr.court.gov.ua/

“Criminal Code of Ukraine No. 2341-IIL. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3Law of Ukraine No. 2227-VIII “On Amendments to the Criminal and Criminal Procedural Codes of Ukraine to Implement the Provisions of the
Council of Europe Convention on the Prevention of Violence Against Women and Domestic Violence and the Fight against These Phenomena”.
(2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2227-19#Text.

*Court case No. 680/320/20 “Unified State Register of Court Decisions”. (2022, September). Retrieved from https://reyestr.court.gov.ua/
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investigating criminal offences related to it is in demand
by practical units of the National Police of Ukraine.

Therefore, considering the complex nature of illegal
actions related to domestic violence, the following gen-
eral structure of the methodology of their investigation
will be appropriate:

1) forensic characteristics, the fullness of the ele-
ments of which is determined by the appropriate level
(general, special, single);

2) circumstances to be established and proved;

3) investigative situations, versioning, and planning
of the investigation;

4) features of formation and implementation of tac-
tical techniques, combinations, and operations;

5) tactics of overt and covert investigative (search),
other procedural actions and measures at the initial,
subsequent, and final stage of the investigation;

6) features of using special knowledge in criminal
proceedings of this category;

7) features of interaction of the investigator with
operational units and divisions of preventive activities
and operational units of the National Police, state and
public bodies, institutions, and organizations (regardless
of the form of ownership), whose tasks are to prevent
and counteract manifestations of violence in the family
and based on gender;

8) the importance of using the assistance and capa-
bilities of the population and the media in the investiga-
tion of criminal offences;

9) features of preventive activities of the investiga-
tor and other competent entities in criminal proceedings
related to domestic violence.

Understanding the essence of crime detection activ-
ities, i.e., its basics, rules, and technology, contributes
to the construction of forensic methods for investigat-
ing a particular category of crimes (Tishchenko, 2007).
It is the consideration of forensically crucial features of
a criminal event that affects the content of such a meth-
odology. These signs include the method of commis-
sion, features of the trace picture, and characteristics
of the criminal's identity. There can be no general or
universal method of Investigation designed to solve
any type of crime, although it appears appropriate to
develop a basic model of forensic methods of investiga-
tion (Zhuravel, 2012), or a basic program of investiga-
tion (Tishchenko, 2017).

Usually, during the formation of the methodology of
the investigation of a criminal offence that combines sev-
eral components of the crime, it is necessary to supple-
ment the basic structure of the methodology with indi-
vidual structural elements for a particular type of offence.
Therefore, the issue of creating and implementing meth-
ods for investigating “broader groups of torts than the
types of crimes” becomes relevant (Stepanyuk, 2014).

However, even such basic models differ in their
content. Thus, individual scientists (Filipov, 2014)
do not reflect the versioning process and the specific
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features of the use of special knowledge in the struc-
ture of the methodology, and do not factor in the stages
of the investigation, namely the sequence and appro-
priate implementation of actions. For a qualified inves-
tigation, not only the initial stage of the investigation
highlighted by the author is important, but also the fol-
lowing and final stages, which have their specific fea-
tures (depending on the type of offence) and significance
for proving the guilt of the offender. Other researchers
(Shchur, 2010) single out as a separate element “elimi-
nation of opposition to the investigation”, although this
very issue is solved by the investigator during the entire
investigation using the tools of forensic tactics. Some sci-
entists (Shepitko, 2010; Pyaskovskyi et al., 2020) do not
define in the structure of the methodology the actions of
the investigator, which will be directed not only towards
the establishment or clarification of forensically impor-
tant circumstances, but also towards the establishment
of circumstances subject to proof.

Proceeding from Volobuyev's (2011) definition of
a complex methodology for the investigation of crimi-
nal offences, one that combines various types of crimi-
nal offences that are interconnected, as a result of which
they acquired signs of systemic activity, the method of
investigating criminal offences related to domestic vio-
lence belongs to the complex category.

The analysis of scientific research and the opin-
ions of practical workers suggests that it is necessary to
determine the importance of including criminal offences
related to domestic violence in the structural elements of
the investigation methodology - the specific features of
attracting the help of the public and using the possibilities
of the media during the investigation of criminal offences
of this type (groups) and specific features of preventive
activities of the investigator, other competent subjects
in criminal proceedings related to domestic violence.

Conclusions

In summary, it can be argued that the methodology
for investigating criminal offences related to domes-
tic violence is complex, since it involves combining the
investigation of two types of criminal offences, which is
combined with a single criminal plan and has signs of
systematic nature.

Solving a complex task, namely establishing and
proving the guilt of the offender and the cause-and-ef-
fect relationships of a separate criminal offence with
domestic violence, involves solving a certain number of
intermediate tasks. Such tasks correspond to the stages
of the investigation and the corresponding investiga-
tive situations. The investigation of such complex facts
requires the investigator to follow a certain sequence
of actions conditioned upon a scientifically based and
proven structure.

For this, based on the available, proven practice, sys-
tems of effective actions in the investigation procedure and
existing legislative norms related to pre-trial investigation
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and countering manifestations of domestic violence, fac-
tors have been identified that cause not only the occur-
rence of violence in the family circle, but also cause the lat-
ter to develop into actions with more grave consequences.

The combination of the results of the survey of prac-
titioners of the National Police of Ukraine and the avail-
able scientific research and judicial practice allowed
summarizing the relevant stages, methods, and means
of gradual activity of the investigator to identify, col-
lect, and investigate forensic information that occurs as
aresult of illegal activities. The nine-element structure of
the investigation methodology was also defined, which
determines the detection and accounting of signs of
domestic violence starting from the moment of receiving
information about the commission of a criminal offence.

Compliance with this method allows collecting evi-
dence of possible repetition of violent actions, the exist-
ence of a danger to the victim and witnesses. Adherence
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AHoTauia

HacuibcTBO 3 GOKYy 4JIeHiB POAMHU Ma€ He JIMIIE CHCTEMAaTUYHUN XapakKTep, a ¥ XapaKTepU3yeTbCs
306i/1blIeHHAM IHTEHCHBHOCTI, 3pOCTaHHAM arpecii, a Bif4yTTsa 6e3KapHOCTi 1 HEMOXX/IMBICTB )KePTBU YUHUTH
onip CIPUYMHAIOTD TSXKKI KpUMiHaAbHI Hacaigky. HaBiTh mic/ig BUAB/IeHHSA KpUMiHaJIbBHUX IPaBONOPYLIEHbD,
SKi CIPUYMHAITb KaTilTBa abo CMepPTh JIOJUHU, BUSBUTHU IXHIM 3B'I30K i3 JJOMalllHIM HAacCUJIBCTBOM He
3aBX/I1 € MOKJINBUM. YHUKHYTH TaKoi CUTYyaLlii MOXKHa JOTPUMYIOYHUCh BU3HAYEHOI, HAyKOBO 0GI'PyHTOBAaHOI
CTPYKTYpH Aiil. ToMy B yMOBax cbOro/ieHHs iCHye moTpeba B po3po6JieHHi aaropuTMiB il caigdoro mij gac
po3caifyBaHHA KPUMiHAJIbHUX IPAaBONOPYIIEHB, AKi € HAaC/AiAKaM1 BYNHEHHS JOMallHbOT0 HaCKJIbCTBa. Came
TOMY aBTOpP CTaTTi IOCTaBUB 32 METY BU3HAYWUTH B3aEMOOOYMOBJIEHI eJlEMEHTH MPOLEeCy PO3CIiyBaHHSA
KpUMiHa/JIbHUX IMpaBonopyuieHb. /s JOCATHEHHs 3a3HauyeHol MeTH 6yJIo0 BUKOPUCTAHO METOJY aHaJi3y,
CHHTe3y Ta AaHKeTyBaHHf, METOJ, [eKOMIIO3Wlil, cheliaJbHO-IOPUJUYHUN MeTo[. Y pe3ysbTaTi Taka
po6oTa [Ji03BOJIMJIA OOGI'PYHTYBAaTH JOLINBHICTb PpO3MOAiINYy Ha [JeB'SiTb O00OOB'SI3KOBUX CTPYKTYPHHX
eJIeMEeHTIB MeTOJUKY PO3C/ilyBaHHd. HanoOBHEHICTb TaKuX eJIEMEHTIB 3a/IeXXUThb Bij CaiA40i cuTyanii,
KOHKPETHOI0 BH/ly BUMHEHOI'0 KPHMiHAJbHOrO NMpaBonopylieHHs, GopMu peasizauii 3JIOUMHHUX 33ayMiB,
0co6u mpaBomnopyuHUKa (6yAb-To ocoba, sika YUHUTb CUCTEMAaTUYHE JOMAIlHE HACHJIbCTBO, abo 0co06a,
sKa € MOTePIIJIOI Bifj TAKOTO HACHUJBLCTBA, a60 WOro CBiJKOM), HasABHICTh abo BiJICyTHICTh MonepesHbOTO
JOCBily IPOTUIIPABHOI MOBEJIHKM NPAaBONOPYIIHMKA, MiCL BYUMHEHHA KPUMIHAJIBHOIO NPABONOPYILIEHHS
(cinbcbka MicreBicTh ab60 cepe/ioBUILe BeJIMKOro MicTa). Y cTaTTi 06rpyHTOBAHO HEOOXiAHICTh BK/IOYEHHS
[0 CTPYKTYpPU METOLUKH TAaKUX CTPYKTYPHHUX €JIEMEHTIB: «B3a€MOJAIA 3 Aep>KaBHUMU Ta I'POMAACBKUMU
OopraHaMy, YCTaHOBAaMHU Ta OpraHi3allisiMy 3 NUTaHb 3an06iraHHs Ta MPOTHU/AIl JOMalIHbOMY HAaCUJIbCTBY Ta
HaCUJIbCTBY 3a O3HAKOIO CTaTi» Ta «npodiJakTUYHA JisJIbHICTD CJAiJ40ro B KPUMiHA/JIbHUX MPOBA/PKEHHSIX,
MOB’sI3aHUX i3 JOMAIlHIM HAacUJIbCTBOM». TaKoXX BH3HAYeHO, 110 ePEeKTUBHICTh METOJUKHU O06yMOBJIEHA
B3aEMO3AJIEKHICTIO NMpOBeieHHs CJHiAYuX (pO3IIYyKOBUX) A, AOTPUMAHHSM €TAmHOCTI PO3CJiJyBaHHSA
Ta CBOEYACHICTIO 3aJlyyeHHs 10 HbOTO BiJNOBIAHUX crneniasicTiB. Taki eJeMeHTH, 3a YMOBH NPaBUJIbHOI
MOCJIiJOBHOCTi, 06’€JHAHHS yTBOPIOIOTb METOJAMKY PO3CJIiZlyBaHHsS 3a3HaueHoi KaTeropii KpuUMiHaJbHUX
npaBonopyuieHb. [IpakTU4YHaA IiHHICTH po60TH moJsisArae y $opMyBaHHI Ai€BOI Mporpamu, MJIaHOBOCTI Ail
CJIiTY0TO He JiMIlle 3 MeTOI BCTAHOBJIEHHS] 0OCTAaBUH MO/ii, a I BCTAaHOBJIEHHSI MPUYMHOBO HACJiKOBOTO
3B’I3KYy MK ZJOMaIllHiM HaCUJ/IbCTBOM Ta iHIIMM KPUMiHaJIbHUM [PABONOPYLIEHHIM
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Abstract

Imperfection of procedure for implementing prejudice during the judicial review of cases could cause
instability of practice, which indicates relevance of the research topic regarding formulation of clear criteria
for the mechanism of applying prejudice at one’s own discretion in the enforcement of financial provisions
of law. In view of the above, the purpose of the article is to identify peculiarities of discretionary powers bias
in enforcement of financial provisions of law. The basis of the methodological toolkit is general philosophical
(dialectical, hermeneutic), general scientific formal (empirical in the form of observation, description and
comparison; axiomatic; hypothetical-deductive; formalization; unity of historical and logical) and specific
scientific methods (formal-logical; comparative-legal; system-structural), as well as the methodology of
revocation and monitoring of a preliminary judgment, which allows to investigate theoretical and practical
issues of discretionary powers in the enforcement of financial and legal norms in unity of their substantive
component and external form of reflection. Classification of prejudice has been proposed by: level of law
enforcement; legal force of prejudice; meaning of established factual circumstances that are included in the
subject of proof; nature of accusation; subject. The psychological dimension of using prejudicial categories
has been studied as a metacognitive activity for establishing and taking into account values of prejudice in
view of accuracy of empirical generalizations, formulating judgments to identify future consequences of
decision-making with prejudicial categories given in the original decision. The article outlines the mechanism
for implementing legal policy regarding the use of financial prejudicial categories, which should be based
primarily on the instrumental and procedural characteristics of this model of legal influence. It has been
established that in the organizational and legal aspect, conditions for the entry of the national market segment
into the cross-border space are formed by streamlining interaction procedures of the subjects of legal relations
through appropriate forms of legal influence. The practical value of the results is that they could be used to
determine the procedure for using prejudice at the supranational and national levels, in particular, in the
context of applying the practice of the Court of the European Union

Keywords:
legal framework; legal regulations; functions of law; legal interpretation; evaluation; preliminary categories;
atypical regulations

Article’s History:
Received: 08.12.2022
Revised: 22.01.2023

Accepted: 14.02.2023

Suggest Citation:
Barikova, A. (2023). Prejudice on discretion in law enforcement of financial legal provisions. Law Journal of the National Academy of Internal
Affairs, 13(1), 36-43. doi: 10.56215 /naia-chasopis/1.2023.36.

‘Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

D 5 Law Journal of the National Academy of Internal Affairs, 13(1), 36-43



Introduction

The relevance of the subject under study concerns the
insufficiently developed normative prescriptions related
to the establishment of the impossibility of appealing
against the existence of already proven facts, which have
been assessed and consolidated in a legal act that has
entered into force. The imperfect procedure for imple-
menting the prejudice during the judicial resolution of
cases could cause instability of practice, which proves
the urgency of formulating clear criteria for the mech-
anism of applying the prejudice on discretion in law
enforcement of financial legal provisions.

The anthology of legal thought about the relevant
concepts shows the emergence of new substantive char-
acteristics of prejudice as: properties of individual legal
phenomena; reception of legal equipment; act of law
enforcement; intellectual and volitional activity of prov-
ing; the fact established by the court; a conclusion made
by one court, which is binding. At the stage of modern
and postmodern of legal intelligence, common features of
prejudice are its presumed truth and universality in the
consideration and resolution of cases in which the rele-
vant legal facts are investigated with the participation of
the same persons or persons in respect of whom the cir-
cumstances are established. This means that the use of
preliminary categories excludes the possibility of refuting
the legal credibility of an already proven fact. That is, the
establishment of a legal fact based on the results of veri-
fication and evaluation indicates its establishment (pre-
sumption of truth), which does not require a new proof.

The latest doctrine presents narrowly profiled areas
of interpretation of discretion in the application of finan-
cial provisions of law. According to the approach regard-
ing the separation from the abuse of the right, this cat-
egory is considered by the controlling authorities and
payers in the context of tax regulation as not identical
to the concept of abuse of the right, i.e. the purposeful
action of the subject of tax legal relations considering the
exercise of a legally established subjective right contrary
to the interests of the tax legal regulation, causing dam-
age or creating a real threat of causing it to the rights
and legitimate interests of other subjects of legal rela-
tions (Makukh, 2019).

The “statutory” approach rests on the assumption
that such discretionary powers should be limited by
law (Huivan, 2019). As for procedural discretion, such
an opportunity of an administrative court, which consid-
ers and decides a case, regulated by the norms of admin-
istrative procedural law, and based on the norms of sub-
stantive law and factual circumstances, is connected
with the adoption of a procedural decision of own choice
(Bevzenko & Panova, 2018).

The axiological approach is reduced to the psycho-
logical concept of common sense during law and order
enforcement, when discretion is to be exercised reason-
ably and pursuant to the objective circumstances of the
case as a manifestation of the normatively established
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freedom in the exercise of powers by public administra-
tion bodies (Khanova, 2018).

As for the approach of pragmatism, it is about
analytical, intellectual, creative activity within the lim-
its and method established by the legislation, the sub-
ject authorized by the law to apply a possible variant of
behaviour, by evaluating the actual circumstances of the
case to fulfil a legitimate goal in compliance with the prin-
ciples of the rule of law;, justice, prudence, efficiency, with
subsequent selection of the optimal solution in a spe-
cific administrative case (Zherdiev & Mikhailina, 2018).

Researchers turn to the definition of legal issues
(Kuftyriev, 2018), issues of a reasonable balance (in
terms of exercising discretion) between public and pri-
vate interest to ensure the achievement of the objectives
of legal regulation, i.e., the free choice of decision-mak-
ing without the need for reasons for making such a deci-
sion (Krasovska, 2020).

The doctrine emphasizes that both transparency
and security are crucial (Leerssen & Mooij, 2023) when
exercising the prejudice within the application of finan-
cial provisions of law. Data protection legal framework
covers financial intelligence units (Brewczynska, 2021),
helping to prevent discrimination (van Bekkum, 2023),
when connecting blockchain and artificial intelligence
as two distinct technologies (Eszteri, 2022).

The purpose of the paper is to reveal the features
of prejudice on discretion in law enforcement of finan-
cial legal provisions. The research tasks cover defining
the essence, basic characteristics, functions, and types of
the prejudice, algorithms to establish appropriate proce-
dural limits for discretion in law enforcement of finan-
cial legal provisions.

Materials and Methods

The research deals with using contemporary general
philosophical, general scientific and specific scientific
instruments. The choice of these tools of knowledge is
determined by a systematic approach. This provides an
opportunity to explore theoretical and practical issues
of discretion in law enforcement of financial legal provi-
sions in the unity of their content component and exter-
nal form of reflection.

General philosophical methods (dialectical, herme-
neutic) have been used to reveal the procedural dimen-
sion of prejudicial application of financial legal provisions.

The main group of formal methods has been used
in the article as general research methods. General
research methods of theoretical research (axiomatic,
hypothetical-deductive, unity of the historical and logical,
formalization) have been used in the coverage of studies
on the issues of the formation and development of this
legal institution. General research methods (analysis and
synthesis, induction and deduction, abstraction and gen-
eralization, analogy) have been used when clarifying the
fundamental dimension of the prejudicial categories.
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As for specifically research methods of scientific
knowledge, the article is based on a formal-legal method
to characterize the normative dimension of prejudice;
the comparative legal method in relation to research
studies of the issues of formation and development of
this legal institution; system-structural method regard-
ing the procedural measurement of prejudice in the dis-
cretionary application of the financial legal provisions.

Results and Discussion

The essence and procedure of implementing the
prejudice

It is possible to distinguish between objective and sub-
jective limits of prejudice on discretion in law enforce-
ment of financial legal provisions. The objective limits
include the facts established by the relevant procedural
act, which were not subject to proof. The subjective lim-
its are the range of persons to whom the preliminary cat-
egories apply. Preliminary categories are atypical regu-
lations that declare the establishment of legal facts as

Circumstances

(facts)
in another case

»

Established by a
court decision,

whish has
entered into
force

proven, i.e., those that have passed the assessment, the
results of which cannot be challenged, and have entered
into force. This means that the circumstances, set out in
such an act, are considered binding in cases where the
subject of the investigation is under the same circum-
stances. In this way, the prohibition of re-evaluation of
already proven and evaluated facts is implemented. As
aresult, procedural savings are achieved.

The judiciary interprets preliminary categories sim-
ilarly (Fig. 1). The Supreme Court has specified that the
prejudice is a binding nature of the facts established by
a court decision, which has entered into force, in one
case for the court in other cases. Preliminary signifi-
cance is not the legal conclusions of the court, but the
circumstances (facts) established by the court in another
casel. The conclusions of the courts on the rights and
obligations of the parties are not prejudicial to other
courts in their consideration of cases involving the same
persons or the person in respect of whom these circum-
stances are established.

Prejudice

Figure 1. Interpretation of prejudice
Source: developed by the author based on the results of Supreme Court’s practice in the case No. 160/5671/212

Among the features of prejudice in law enforce-
ment of financial legal provisions, there are the follow-
ing: at least one obligatory participant is to be the same
person in respect of whom the relevant factual circum-
stances have been established (the subject composi-
tion might not be completely identical, but the person
who did not participate in the case with the established
preliminary categories has the right to refute such cir-
cumstances); legal facts and compositions are estab-
lished by a court decision of a court of any jurisdiction
and instance of the judicial system; a court decision of

both intermediate and final nature, in which preliminary
categories are formulated, is to enter into force; the facts
established in the motivating and/or operative parts of
the court decision, concerning the presence or absence
of which a dispute has arisen, shall have preliminary sig-
nificance; exceptions in the practice of law enforcement
of preliminary categories are established in procedural
or substantive law.

Prejudicial categories in the application of the pro-
visions of financial law affect the process of conducting
administrative proceedings regarding the bindingness

I 1Resolution of the Supreme Court No. 160/5671/21. (2022, August). Retrieved from https://reyestr.court.gov.ua/Review/105577291.

Ibidem, 2022.
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for all other bodies of judicial power of conclusions
about the facts established by court decisions that have
entered into force. In fact, it is about the axiomatic truth
of such circumstances within the scope of the proof pro-
cedure in another court case. At the same time, in the
practice of administrative proceedings, a detailed mech-
anism for implementing prejudiciality has not yet been
regulated, so judges interpret the specified category
quite broadly, sometimes expanding its meaning.
Psychologism in the use of preliminary categories
is to be conditioned by the elimination of discrimina-
tion by ethnic, racial, national, or religious parameters,
through group identity, etc. To this end, we could use
the methodological tools of evolutionary game theory
to study the dynamics of discriminatory behaviour, for-
mation of cooperation strategy (Whitaker et al., 2018).
It is necessary to avoid favouritism. Thus, it is possible
to maintain a “balance” between such fundamental prin-
ciples as autonomy, independence, universality and con-
sistency of decisions, competition and dispositiveness.
Similar potential consequences should arise for future
autonomous artificial intelligence systems in the admin-
istration of justice, specifically in human-machine inter-
action (Barikova, 2021). This will reduce the bias of the
parties in consideration and resolution of the case. As
a subject of law enforcement or law-making, one must
think globally, which is an imitation of social pluralism.
From the stated provisions on the essence and fea-
tures of the prejudicial categories, their functions fol-
low as regulatory, protective, and defensive. In the
protection of legal relations, these functions have a pre-
ventive nature in relation to the prevention of proce-
dural abuse. The protective dimension is manifested in
the consequences of committing illegal acts, i.e., torts,
non-performance or improper performance of duties
within the procedural discretion. The balance between
security and protection measurements is maintained by
the regulatory function of prejudice. Coordination and
purposeful activity of law enforcement entities reg-
ulates public relations in the direction of compliance
with the rules of conduct established by law, taking into
account the appropriate and lawful scope of competence
according to the established preliminary categories.
There is a variability of prejudicial categories
in the discretionary application of law. Their clas-
sification by such criteria could be practically use-
ful: according to the level of law enforcement: supra-
national (decisions of the European Court of Human
Rights, which are the basis of another court deci-
sion); national (intersectoral and sectoral); by the
legal force of prejudice: normative and administrative
acts, final court decisions, especially, homogeneous,
the facts established by the act of the subject of pub-
lic administration; under the value of the established
factual circumstances which are part of the subject of
proof: procedural and legal; by the nature of the accu-
sation: accusatory; acquittals; according to the subject.
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The psychological dimension of the use of preju-
dicial categories in the application of law is primarily
due to the limits of discretion, considering the pub-
lic interest. As a rule, it is the issue of applying the
PRAM methodology, i.e., Pre-judgment Recall and Mon-
itoring. This methodology is a metacognitive activity
to establish and take into account the values of preju-
dice given the accuracy of empirical generalizations, for-
mulating judgments to identify future consequences of
decision-making with the prejudicial categories given in
the original decision. The influence of decisions through
direct or indirect reciprocity is to be considered within
the discretion. In the first case of reciprocity of deci-
sions, the subject of law enforcement is bound by the
provisions of the law. In the second case, the prelimi-
nary nature of the next decision is considered, provided
that there is a connection between the established legal
facts and compositions, as well as legal relations with
the circumstances of the derivative case with the par-
ticipation of the same entities.

The relevant judicial practice of the Supreme
Court has been highlighted regarding the characteris-
tics and limits of prejudice. Preliminary categories affect
the process of applying the provisions of financial law
regarding the binding nature of all other subjects of law
enforcement. It is a question of axiomatic truth of such
circumstances within the procedure of proof. As a rule,
prejudice is based on the rule of taking the facts into
account from the standpoint of their legality and valid-
ity as established circumstances, relevant to the reso-
lution of the case. At the same time, this kind of legal
assumption could be refuted in case of newly discovered
circumstances or in view of other grounds regulated by
law. In addition, the subject of law enforcement is not
bound by the legal assessment of the preliminary cat-
egories provided by these facts in other cases. All this
complicates the law enforcement process and some-
times leads to errors that violate the rights and legit-
imate interests of the individual.

The mechanism for implementing the legal policy in
the use of preliminary categories
Considering the mechanism for implementing the legal
policy in the use of preliminary categories, it should be
based primarily on the instrumental and procedural
characteristics of this model of legal impact. In addition,
given the regulatory core of the financial law, the quin-
tessence of the relevant mechanism is its administra-
tive and legal dimension. In this perspective, the mech-
anism of legal policy implementation is to be considered
as a dynamic category. This approach in the legal doc-
trine is perceived as a dynamic administrative and legal
regulations affecting the anatomy of legal reality, legal
substance through the elements of the legal system that
are subject to regulatory impact.

For example, the qualification of circumstances as
prejudicial is related to the right of the court during
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the consideration of the case based on them to inde-
pendently qualify the behaviour of a person and to
reach its own conclusions regarding the legality of such
behaviour with the appropriate application of the nec-
essary material and legal norms (Fig. 2). The prejudicial

nature of the circumstances of the case established in
the court decision, which has become legally binding,
is also revealed in the fact that the court takes such cir-
cumstances into account, even if this court decision was
not actually executed®.

Disputes about: the impossibility of considering the case until the
case is resolved by another court; the application of circumstances
established in court decisions; the evidence in tax disputes regardmg
tax accounting, unreality of business transactions

Qualification of circumstances as prejudicial

The right og court to apply prejudice during the

consideration of the case

Figure 2. The prejudicial nature of the circumstances of the case
Source: developed by the author based on the results of the Supreme Court’s practice in the cases No. 160/4454 /202,
480/1390/193,808/2099/17% 823/865/165 826/17523/15°

The current level of implementation is to determine
the motivational orientation, taking into account the
needs and interests of subjects of the financial law. The
system of value orientations of such subjects apropos
the pursuance of the mechanism for implementing the
legal policy should reflect the anthropo- and sociocentric
orientation of the law based on the dominant value-mo-
tivational, as well as rational and emotional aspects of
the worldview and motivation of the subjects.

Hence, the mechanism for implementing the finan-
cial policy is to be understood as functional elements,
legal relations and tools that structure the conduct
rules for the subjects of the financial law, specifically,
in the implementation of public governance to achieve
the goals and objectives of the rule of law, ensuring the
lawful behaviour of subjects, their administrative legal
personality and fulfilment of public interest to ensure
unhindered access to the competitive market and the
provision of appropriate quality services. The constit-
uent elements of this mechanism in the second phase
will ensure the proper regulatory framework for public
interest and competition.

In detailing the mechanism for implementing the
legal policy, such a mechanism in the administrative and
legal dimension responds not only to regulatory but also
to doctrinal characteristics. This is due to the need for

the primary formulation of theoretical postulates of the
rationale for updating the procedural and substantive
aspects of the financial functioning.

The dogmatization of the financial law in terms of
the markets convergence might affect the implementing
the legal policy in this area. This contributes to the imple-
mentation of progressive international approaches at two
levels, i.e., “basic” and “current”. Within the framework
of the “basic” level, there are rules of law, crystallized
throughout the civilizational development of society,
which objectively exist and act separately from the chang-
ing factors, the will of individuals and are reflected in the
principles of law (the basis for the formation of the “cur-
rent” level and the objective factor of the integration pro-
cess). The substantial component of the “current” level
is determined by the level of legal awareness, culture of
society, state forms, law-making activity. Therefore, in
the context of the integration processes, it is appropri-
ate to unify the implemented legal policy in such a way as
to take into account the supranational law principles in
terms of reducing, and in eventually eliminating the gap
between the “basic” and “current” levels of the legal sys-
tem. The indicated proposal could be implemented mak-
ing allowance for the criteria for understanding the
essence of the categories “rule of law”, “law”, “legal”, etc.,
as well as the “basic” level of the financial law system.

!Resolution of the Supreme Court No. 480/1390/19. (2022, January). Retrieved from https://reyestr.court.gov.ua/Review/1030299236
Resolution of the Supreme Court No. 160/4454/20. (2022, December). Retrieved from https://reyestr.court.gov.ua/Review/108025526.
3Resolution of the Supreme Court No. 480/1390/19. (2022, January). Retrieved from https://reyestr.court.gov.ua/Review/103029923.
*Resolution of the Supreme Court No. 808/2099/17. (2022, May). Retrieved from https://reyestr.court.gov.ua/Review/104340916.
SResolution of the Supreme Court No. 823/865/16. (2019, December). Retrieved from https://reyestr.court.gov.ua/Review/86504399.
®Resolution of the Supreme Court No. 826/17523/15. (2022, November). Retrieved from https://reyestr.court.gov.ua/Review/107251359.
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Supranational and national dimensions of prejudice
In the international legal dimension, the legal policy is to
be guided by the rules of international law, namely supra-
national laws. These rules should be implemented in the
national financial law, including with the aid of partici-
pants in international legal relations. In the future, the
constitutional and legal dimension of the mechanism for
implementing the legal policy is to be involved regard-
ing the convergence of markets. Moreover, it is impor-
tant to take into account the constitutional provisions,
as well as political decisions on the digitalization of such
legal policy. The parliament and the government of the
country concerned should be key actors in this process.

Henceforth, the described mechanism is to “descend”
to the administrative and legal dimension. Here, through
the rule of law, the subjects of public administration, as
well as the subjects of delegated powers in institutional
and procedural terms, affect the interests of all subjects.
In addition, this dimension is closely related to the private
law dimension of the mechanism. At the same time, none
of these “static” material national dimensions of the mech-
anism for implementing the legal policy could be imple-
mented without taking into account the procedural dimen-
sion. The latter provides the dynamics of pursuing the
institutions, especially, through the institution of admin-
istrative justice for resolving the conflicts between the sub-
jects of public administration and entities of private law,
as well as the institute of administrative justice for consid-
eration of cases and adjudication by a competent court.

Within discretional dimension, a digisprudence is
being established as the design of legitimate code (Diver,
2021), when law, authority, and respect are three waves
of technological disruption (Brownsword, 2022). Algo-
rithmic regulation leads to appearance of a new “Lex
Ex Machina” concept (Pecaric, 2021), when it is urgent to
adopt the Artificial Intelligence Act (Hacker, 2021). Artifi-
cial intelligence is to be considered as a service with legal
responsibilities, liabilities, and policy challenges (Cobbe,
2021). However, Al-based decisions could lead even to
disappearance of law (Razmetaeva & Satokhina, 2022).

In fact, it is suitable to find a balance between the har-
monization of the regulatory array, the performance of
rights and legitimate interests of the subjects and ensur-
ing the synchronism of a discretionary development pro-
cess. Through such factors, the relevant conditions for the
digitalization and protection of the rights, freedoms and
legitimate interests are institutionalized. In the organi-
zational and legal perspective, this point of view means
that the conditions for the entry of the national mar-
ket segment to the cross-border space are formed by
streamlining the procedures for the cooperation of sub-
jects in legal relations, through the corresponding forms
of legal influence with the use of proper methods.

Deviation from prejudice might be justified if there is
aneed for a “live” transition to interpretation, filling gaps
and open “legitimate” completion of the law. Relevant
changes are to be implemented in a natural, gradual, and
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coordinated manner. It is possible to offer such order
of overcoming of legal force of prejudicial. The general
obligation of prejudice is conditional. The standard legit-
imate way to reject a prejudice is to review decisions on
legality and reasonableness when making them. Con-
firmation of the error “cancels” the preliminary nature
of such a decision (Barikova, 2020). If the draft deci-
sion contradicts the preliminary categories given in
another decision that has entered into force, it is nec-
essary to review unacceptable legal facts and composi-
tions. For example, these might be procedural abuses,
artificial distortion (creation or forgery) of evidence, etc.

Conclusions

Consequently, it is necessary to assess the preliminary
relationship between decisions on the established legal
fact or composition, consequences or requirements aris-
ing from the same legal relationship in the original pro-
cess. Such prejudice applies to the cases of application of
law on: 1) the emergence, change or termination of basic
legal relations in the primary process, affecting the use of
prejudicial categories in derivative legal relations in the
next process; 2) the emergence of a legal relationship
not generated by the primary relationship, which con-
tains interdependent substantive provisions of law; 3) the
recognition of a claim for a conviction due to confirmed
preliminary categories by a primary court decision, etc.
As a general conclusion regarding the preliminary
application of the provisions of financial law, it follows
that prejudice in law enforcement is obligatory on the
basis of the rule of law. Deciding in the next process is
not possible without making a final decision in the pri-
mary process, the consequences of which determine the
decision of a particular case. Optional prejudice is possi-
ble in the consideration and resolution of disputes in the
absence of a binding reference for a preliminary ruling.
The preliminary nature of the next decision will be mani-
fested in the formulation of a legal position on the confir-
mation or refutation of legal facts or compositions, legal
relations given in the decision, which entered into force,
provided that they are related to the circumstances of
the case involving the same participants. Thus, there is
a legal fiction of independent establishment of the cir-
cumstances of the case, which are the subject of proof.
Prospects for further research are related to estab-
lishing procedural features of applying the prejudice
during the resolution of certain categories of disputes
regarding taxation and the implementation of public
financial policy. In the context of the European integration
of Ukraine, it is necessary to pay attention to the potential
possibility of applying the practice of the Court of Justice.
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Mpeloauuia Woao AnckKpeuLii
B NMPaB0O3acTOCyBaHHi HOpM ¢diHaHCOBOIro nNpaBsa

AHHa BapikoBa

KaHgmoaT iopuanyHuUx Hayk

HauioHanbHa akageMia BHYTPILIHIX crpaB
03035, nn. ConoM’'aHCbKa, 1, M. KuiB, YKpaiHa
https://orcid.org/0000-0002-9707-0106

AHoTauia

HepmockoHanicTe mopsagky peanisauii nperogunii miJy 4ac CyfoBOTO pO3IVIAAY CIpaB MOXe CHPUYUHUTHU
HecTabi/IbHICTh MPAKTHKY, 1110 CBIAYUTD NP0 aKTYalbHICTbh TEMH JOCTiXKEHHS 1[040 GOPMYJIFOBAaHHS YiTKHUX
KpHUTepiiB MexaHi3My 3aCTOCyBaHHS NpewAUIii Ha BJaCHUM PO3Cy/| y MpaBO3acTOCyBaHHI HOpM piHAHCOBOTO
nmpaBa. 3 OrJisiy Ha 3a3HAaueHe, MEeTOI CTATTi € BUABJIEHHS 0COGJUBOCTEN ynepeKeHOCTi AUCKpeniiHuX
MOBHOBa)XeHb Y MPaB03acTOCyBaHHI HOpM ¢iHaHcoBoro npasa. OCHOBY MeTO/0JIOTIYHOTO {HCTpyMeHTapito
CTAHOBJATh 3arajbHodinocodcbki (JiaseKTUUHUN, TrepMeHeBTUYHUN), 3arajbHOHAyKOBi ¢opMaJsibHi
(eMnipu4YHUM y BUIJIAJI CIOCTEPEKEHHS, ONUCY Ta NOPiBHAHHSA; aKCiOMaTUYHUH; TiIOTETUKO-/e[yKTUBHUH;
dopmartizalis; €4HICTb iICTOPUYHOrO Ta JIOTIYHOI0) Ta KOHKPETHO-HAayKoBi MeToau (popMasbHO-JIOTIYHUM;
MOPiBHAJIbHO-NIPABOBUM; CHUCTEMHO-CTPYKTYPHHH), a TaK0XX MEeTOJO0JIOTis BiAKJMKaHHSA Ta MOHITOPUHTY
NonepesHbOr0 CyJXKEeHHS, 1110 Ja€ MOKJIMBICTb JOCAIJUTH TEOPETHUYHI Ta NPaKTU4YHI NUTaHHA JUCKPELinHUX
MOBHOBa)eHb Y IpPaB03acTOCYyBaHHI ¢iHaHCOBO-MpPaBOBUX HOPM y €JHOCTi ix 3MicToBoi ckjafoBoi Ta
30BHIiLIHbOI popMHU BiJj06parkeHHS. 3alIPONOHOBAaHO Kacudikariito nperojuuii: 3a piBHeM NpaB0o3acTOCyBaHHS;
3a IOPU/JMYHOI0 CUJIOK TNMperAUIil; 3a 3HaYeHHSIM yCTaHOBJEHUX (QAaKTUYHUX OOCTABUH, 1[0 BXOAATH [0
npeaMeTa JI0Ka3yBaHHS; 32 XapaKTepoOM 06BHHYBaYeHHS; 3a MpegMeToM. JlocmipKeHo ICUX0J0TIYHHN BUMIp
BUKOPHUCTAHHA NPEAULINHNAX KaTeropii 1K MeTaKOTHITUBHY JiAJbHICTb /11 BCTAHOBJIEHHS Ta BpaxyBaHHA
LiHHOCTe!N ynepeKeHb 3 OIVISAJy Ha TOYHICTb eMNipUYHUX y3arajbHeHb, GOPMYJIIOBAaHHSA CYy/KeHb JJIs
BUSIBJIEHHS1 MaMOyTHIX HaC/aiAKIB NPUHHATTA pilleHb 3 NPErAULiHHUMHU KaTeropisiM, HaBeJeHUMHU B
NepBiCHOMY pillleHHIi. ¥ cTaTTi OKpecJieHO MeXaHi3M peasiizalii NpaBoOBOi MOJITUKU L040 BUKOPUCTAHHSA
¢diHaHCOBUX NpEJULINHUX KaTeropidf, fKMM Mae I'pPyHTYBaTHUCS HacaMmiepeJ Ha iHCTPYMeEHTaJIbHO-
NpoLecyaJbHUX XapaKTepPUCTHUKAxX TAaKOi MOJeJi NPaBOBOTO BIJIMBY. BcTaHOBJIEHO, 110 B OpraHisalnilHo-
MPaBOBOMY acNeKTi YMOBH [/l BXOJPKEHHS HaliOHAJIBHOTO CerMeHTa PUHKY B TPAHCKOPJOHHHUM NpPOCTIip
$OpMYIOThCS HIJISIXOM YNOPSAKYBaHHS MpoLeAyp B3aeMoAil cy6’eKTiB MpaBOBiAHOCHH 4Yepe3 BiJANoBijAHI
¢dopMu npaBoBOTro BIVIMBY. [IpakTUYHA I[iHHICTh Pe3yJIbTATIB [T0JISATa€ B TOMY, 1[0 X MO>Ke 6YTH BUKOPHUCTAHO
JAJI1 BU3HA4YE€HHA NOPAAKY BUKOPUCTAHHA NperoAulil Ha HaJHalLiOHAJbHOMY Ta HaliOHAJbHOMY DIiBHAX,
30KpeMa B KOHTEKCTI 3aCTOCyBaHHs NpakTUKU Cyay €EBponelicbkoro Cowsy

Kniouosi cnosa:

npaBoBa 6as3a; mpaBoBi HopMu; QYHKIII MpaBa; WpPUAWYHE TIAYMadeHHs; OLiHKA; HAaCTAHOBHI KaTeropii;
HETHUIIOBI [T0JI0KEHHSA
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Abstract

The formation of the information society at the current stage is defined by an active process of information
exchange and communicative interaction at various levels - interpersonal, between social groups, strata, and
countries. In addition to constructive characteristics, the specified process is characterized by anumber of risks
that face the information security of states and are aimed at violating human rights and freedoms, undermining
established democratic traditions and authority on the geopolitical map of the world. This testifies to the
relevance of the study of strategic communications as a guarantee of the reliability of the security sector.
In view of the above, the purpose of the article is to study the features of communicative interaction at the
strategic level in the context of information security of the state. The basis of the methodological toolkit was
dialectical and sociocultural methods, as well as systemic, informational and functional approaches, thanks
to which it was possible to present strategic communications as a living and open system, the elements of
which interact with each other and depend on the cultural and historical conditions of society. The key threats
facing information security in the context of communicative interaction at the strategic level are the use of
aggressive rhetoric, the production of false information flows, the spread of fake content, myth-making and
attempts to rewrite history. The essence of russian information campaigns, which are carried out by means
of disinformation, and the experience of the EU and Baltic countries in countering them are considered.
Ukrainian realities have proven the rationality of building strategic communications on the basis of public
trust in the subjects of information production, given that, in addition to representatives of the diplomatic
corps and representatives of the security sector, active participants in this process should be experts from
among scientists and civil society in general. The practical value of the results is that they can be used to
determine ways to build a national system of strategic communications and create an institution to coordinate
this activity at the interagency level
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Introduction

In the conditions of economic destabilization and
political turbulence, which marked the beginning of the
21% century, the battle for an information resource, the
search for ways to counter information aggression, cyber
threats, etc., are of priority importance. Thanks to virtual
communication, the accessibility of social networks, and
the constant adaptation of media to new conditions and
requests from the world audience, contemporaries are
witnessing an information confrontation between stra-
tegic communicators from different countries. The inves-
tigation of the subject under study is updated consider-
ing the intensification of the struggle in the information
space, the so-called information war, one of the optimal
tools for countering which can be the system of infor-
mation and communication measures, the application
of which at the strategic level can establish in the indi-
vidual and mass consciousness certain ideas that will
positively resonate with national interests.

Information security also faces new threats related,
among other things, to total digitalization, which, apart
from positive aspects, according to modern scientists,
serves as a tool for violating the sovereignty of demo-
cratic states, interfering in election processes, and using
cyberspace to spread “deep fakes” (Paterson & Hanley,
2020), efforts to maintain dominant influence in certain
communities and regions by spreading disinformation,
to establish a kind of “safety belt” from other subjects of
international relations (Sheremet et al., 2021).

This confirms the relevance of investigating the fea-
tures of communicative interaction at the level of pub-
lic diplomacy, military relations, information operations
aimed at promoting the goals of the state, relations with
the media, i.e., the so-called strategic communication.

The demand for this issue is indicated by a wide
range of modern studies on this issue. For instance,
M. Khan and K. Pratt investigated the composition of stra-
tegic communications through social media, their poten-
tial in countering terrorism, specifically through the use
of frames (Khan & Pratt, 2022). R. Arcos and H. Smith
highlight the threats of using information operations by
hostile authoritarian actors aimed at spreading discord
between partner countries and interfering in democratic
processes (Arcos & Smith, 2021). According to these
researchers, in the context of hybrid warfare, the enemy,
encroaching on information security, uses the media to
create certain cognitive and emotional reactions among
people who, due to their nature, make decisions based
on their ideas about the world and information avail-
able through interpersonal symbolic interactions.

In addition, worthy of attention are the results of
the development of information security policy princi-
ples proposed by H. Paananen, M. Lapke and M. Siponen
(2020). Having considered the modern developments of
internet service providers, these authors concluded that
when defining the means and tools of strategic commu-
nication interaction, it is necessary to focus primarily
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on the needs of information security related to a par-
ticular organization. The importance of the role of infor-
mation technologies in building communication strat-
egies is also emphasized by M.V. Cavelli Mauer and
S. Krishna-Gensel (2013).

Despite the wide range of such studies, certain
aspects of the subject related to today's challenges are
still understudied, given that the purpose of this study
was to determine the essence of strategic communica-
tions, their role in ensuring the information security of
the state. To fulfil the said purpose, the following tasks
were to be completed: to highlight the main threats to
information security of the state related to strategic
communications, to cover the potential of the latter to
overcome hybrid threats using evidence from Ukraine,
to determine the optimal tools for their construction at
the international level.

Literature Review

Recently, the study on this subject has become more active
in the Ukrainian scientific space, which is a response to
the challenges that the security sector faced after the inva-
sion of the russian federation on the territory of Ukraine.
For instance, a comprehensive approach to the investiga-
tion of strategic communications was proposed by repre-
sentatives of the scientific school of the National Academy
of the Security Service of Ukraine on strategic communica-
tions. The manual prepared by them (Kompantseva, 2022)
contains quite practical recommendations for employees
of state institutions of tactical and operational direction.

Presently, the security potential of strategic commu-
nications is quite thoroughly covered in the context of
the problems of information warfare (Chen, 2022; Maka-
renko, 2022), specifically cyber warfare and the “dig-
italization of the battlefield” (Siroli, 2018). The study
by M. Libicki “What is an information war?” constitutes
a significant theoretical basis for the development of the
subject under study (Libicki, 1995), which describes in
detail the types of information warfare (command and
control, psychological, economic, hacking, cyber war-
fare, intelligence, etc.). At the same time, such conclu-
sions were made by the theorist at the end of the 20"
century. Today, we are dealing with a symbiosis of all
these forms of information warfare, which involves the
use of elements of all forms, with which the specified
researcher actually agrees in his latest works, where,
according to him, all elements of information warfare
should be perceived as a whole, especially during mili-
tary operations (Libicki, 2020).

Examining the outlined issues in more detail, some
scientists pay attention to the impact of the commu-
nicative component of information warfare on the onto-
logical component of human security in the modern era
(Bolton, 2021); communicative interaction based on the
strategic use of fear appeals within the limited confi-
dence model (Scheller, 2019).
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Worthy of attention are studies investigating the
concepts of strategic communication of influential peo-
ple in modern social media (Enke & Borchers, 2019).
The authors fairly note that the activities of these enti-
ties are an effective tool for building an optimal model
of strategic actions of the state at the international level.

In the context of the problems under study, the con-
clusions of modern scientists regarding the controllabil-
ity of the process of building strategic communications
are valuable, namely the use of information technologies
to analyse the effectiveness of communication against
the background of the requests of a certain audience
(Miiller & Braun, 2021). At the same time, investigating
the tools for building discursive practices, R. Andersson
defines the praxeological component of building strate-
gic communications, their direct ability to form a certain
way of vision, to have a constructive impact on the public
(Andersson, 2020). O. Hoffjann interprets strategic com-
munication as a game where participants, like actors in
a play, define communicative interaction in the context
of post-truth (Hoffjann, 2021). The scientist suggests
a theoretical approach where strategic political commu-
nication is played out as a play in which entertainment
is more important than mandatory:.

The performed analysis indicates considerable devel-
opments on this issue. Despite this, the characteristics of
strategic communications and their potential in ensuring
the information security of the state in the face of mod-
ern threats facing democratic states are still understud-
ied, which confirms the timeliness of the present study.

Materials and Methods

The fundamental component of the methodological
tools was the dialectical method, which allowed inves-
tigating the contradictory manifestations of reality in
their interrelation and interaction, especially when it
came to communicative factors and cause-and-effect
relationships between them, differentiation and inte-
gration processes. This is especially noticeable in the
variability of building strategic communications, the cri-
terion of which is the discrepancy between the needs of
society and the existing model of communicative inter-
action, the relationship between the objective and sub-
jective factors in its construction.

Given the fact that the study of any social phenom-
ena involves their consideration in relation to the cul-
tural environment, the specific features of the devel-
opment of humankind at a certain historical stage, the
present study required the use of a sociocultural method,
which allowed considering communicative interaction in
the broad context of civilizational processes, considering
historically formed political traditions, beliefs, values,
without losing cultural identity.

The system approach allowed analysing the object
of the study through the components of the system and
their relationships within a particular organizational
structure. As is well known, strategic communications
constitute, on the one hand, a system of ideas, opinions,
and beliefs that form a background on which interac-
tion unfolds at the international level in the sphere of
politics, economy, culture, etc., and on the other hand,
a system of institutions, subjects of interaction, which
determine the rules and the subject of this interaction.
Moreover, the role of the subjective factor in the condi-
tions of the global information space is constantly grow-
ing because the rational use of the information resource
can ensure the management of public opinion and even
change the value system.

The study of the essence of strategic communica-
tions in the context of informatization also involves the
use of an information approach that can present the com-
prehensiveness of the system of communicative inter-
action through the lens of the concepts of content pro-
duction, disinformation, post-truth, manipulation, etc.

Since strategic communications are a process of syn-
chronizing certain actions, ideas, and expressions to ful-
fil a set purpose, it was appropriate to use a functional
approach that can reflect the dynamics of the object
under study, which is implemented in a synchronous
context. Furthermore, this study required the use of ele-
ments of the statistical method, namely in calculating
the level of trust in the media, governments and public
organizations based on the quality of information.

Results

The doctrine of strategic communications. Even though
the problems of strategic communications are acutely
felt in most countries, at the current stage the authors of
this study are primarily interested in the experience of
Ukraine, which, according to the influential British weekly
“The Economist” (Our country, 2022), considering the
dynamics of socio-political changes and characteristics,
became the country of the year - 2022, having demon-
strated to the whole world an exemplary resistance to
terror, including on the information front and, above all,
by establishing strategic communications with the world
community, determined to affirm democratic values.

This area in Ukraine is regulated by several doctri-
nal documents that directly or indirectly relate to the
issue under study. These are, for example, the Concept
of Strategic Communications of the Ministry of Defence
of Ukraine and the Armed Forces of Ukraine?, the Infor-
mation Security Strategy, approved by the Decree of
the President of Ukraine No. 685/2021 dated Decem-
ber 28, 20212, the Road map of the Partnership in the
field of strategic communications between the National

!0rder of the Ministry of Defence of Ukraine No. 612 “On the Concept of Strategic Communications of the Ministry of Defence of Ukraine and
the Armed Forces of Ukraine”. (2017, November). Retrieved from https://zakon.rada.gov.ua/rada/show/v0612322-17#Text.
“Decree of the President of Ukraine No. 685/2021 “On Information Security Strategy”. (2021, December). Retrieved from https://www.

president.gov.ua/documents/6852021-41069.
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Security and Defense Council of Ukraine and the Interna-
tional Secretariat of NATO3, etc. Despite the availability
of certain documents, the normalization of this area is
still ongoing, which relates to new challenges that have
arisen before the information security of Ukraine.

The mentioned process is accompanied by insti-
tutionalization at the state level - awareness of the
importance of strategic communications as one of the
key tools for ensuring the political stability and secu-
rity of the state in general led to the emergence of sev-
eral relevant bodies, educational and research centres
in Ukraine, whose activities are aimed specifically at
finding effective ways of promoting state narratives and
countering misinformation (Syvak, 2019).

The experience of Ukraine shows that the prereq-
uisite for building an optimal model of strategic com-
munications is their ideological basis, which can be
traced both at the local and state levels, in the military
and civilian spheres. Complete identity, admittedly, is
impossible due to the specificity of structures, but even
in the militarized sphere of strategic communications,
ideological influence comes first. However, what they
all have in common is the ideological component, which
is primarily based on the trust of target audiences in
both public figures and institutions.

The level of trust is currently affected by the lack of
proper coordination of a communication strategy to over-
come threats to global and national security of the state.

Change management
(2.2%)

Holding others
accountable (2%)

O RPN WHUTO I
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Total disinformation in the network space, speculating on
the opinions of pseudo-experts, purposeful production of
fake news and systematic information “stuffing”, aimed
primarily at destabilizing public opinion, emotional injec-
tion is a sign that public opinion is largely formed based
on the so-called post-truth, when the personal attitude,
own beliefs of the consumer of the information prod-
uct come to the fore, and not the assessment of objec-
tive facts and factors. Given the above, there is a crisis of
trust in public institutions, which is primarily related to
the quality of information. Supporting this author's opin-
ion, the results of the “Trust Barometer — 2022” study,
conducted by specialists of the “Edelman” company, who
surveyed over 36,000 people from 28 countries of the
world (Edelman Trust Barometer, 2022), can be cited.

Trust in strategic communications entities. The
analysis of communicative interaction in modern real-
ities proves that the main subjects of the production of
strategic communications, the level of trust in which
we are interested in, are the government, the media,
as well as representatives of non-state institutions and
experts from various spheres of life, involved in infor-
mation exchange. Specifically, among the main factors of
the level of trust in the media, such as bringing others to
justice, the ability to manage change, the effectiveness
of the use of force, communication and transparency,
the quality of information occupies a prominent place -
the indicator is 6.6% (Fig. 1).

Effectiveness of the
use of force (2.5%)

Communication and
transparency (3.2%)

Information quality
(6.6%)

Figure 1. Factors of trust in the media
Source: developed by the author based on the results of a study by Edelman (Edelman, 2022)

No less important was the role of the quality of
information flow in the activities of official government
agencies (Fig. 2). After all, according to the author, this
is a guarantee of the country's authority, a manifestation
of trust in established partnership relations, the forma-
tion of an international information space that will be
optimal for the implementation of the strategic vectors
of the national foreign policy and public diplomacy.

The rating of trust in public organizations is notewor-
thy, since this year their role in public opinion has substan-
tially increased compared to business structures. Here
the situation is comparable - the list of the main factors

of building trust in this institution is headed by such an
indicator as the quality of information (3.2%) (Fig. 3).

Thus, the analysis of the level of trust in the media,
governments, and public organizations as key subjects
of strategic communications production shows that
the basis of its optimal model is trust as a result of the
quality of information. At the international level, for
instance, specialists from King's College London (2023)
and the NATO Center of Excellence in Strategic Commu-
nications are working in this direction. Ukrainian sci-
entists also offer recommendations for building a stra-
tegic committee based on trust (Kompantseva, 2022).

3Road map of the Partnership in the field of strategic communications between the National Security and Defense Council of Ukraine and the
International Secretariat of NATO. (2019, April). Retrieved from https://www.president.gov.ua/storage/j-files-storage/00/66/78/b59dbab0
d5049ff2cd77cc58800eda5¢_1554906510.pdf.
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Forward thinking and Effectiveness of the
use of force (3.5%)
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Information quality
(6.1%)

Figure 2. Factors of trust in governments
Source: developed by the author based on the results of a study by Edelman (Edelman, 2022)
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Information
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Effectiveness of the
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Figure 3. Factors of trust in public organizations
Source: developed by the author based on the results of a study by Edelman (Edelman, 2022)

A key role in this process belongs to particular
individuals - leaders in various spheres of life, who
influence strategic communications by producing or
approving/denying certain content. This is empha-
sized by N. Enke and N. Borchers, arguing that through
social media, such subjects contact an interested audi-
ence, disseminate certain information or communicate
on social networks, considering the impact on commu-
nication interaction, which is of strategic importance for
the goals of the organization (Enke & Borchers, 2019).

This refers not only to key figures in the security sec-
tor, but also to representatives of certain professional
cells. Therefore, during the development of strategic com-
munications, the subject of close attention at the interna-
tional level should be the sphere of activity of represent-
atives of professions whose level of trust is the lowest.

Thus, the results of the “Trust Barometer — 2022” study
show that today the least trusted professions include gov-
ernment leaders (42%, which is +9% compared to last
year). According to the author, such a low level of treat-
ment for government representatives is conditioned
upon general political turbulence, among other things,
disregard for democratic values on the part of individual
states, as evidenced, e.g., by the deployment of the rus-
sian federation of a full-scale war against Ukraine in the
centre of Europe. Next in anti-rating are journalists (46%,
+8%) and company heads (49%, +7%). The highest level
of trust is in scientists (75%), work colleagues (74%),
and the direct supervisor (66%). It is these indicators
that should be used when developing an optimal model
of strategic communications (e.g., actively use scien-
tific analytics as a tool in countering disinformation).

Scientists (7 5%) 10—
Colleagues (74 %) |

Direct supervisor (6

. ____________________________|
6%)

National healthcare authorities (63%)
People from the social circle (62%)

Citizens of their country (58%) Heads

of companies (49%) Jounalists (46%) p— ——————
Government leaders (42%) —

0 10

20

30 40 50 60 70 80

Figure 4. The level of trust in representatives of certain professions/communities
Source: developed by the author based on the results of a study by Edelman (Edelman, 2022)
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Discussion

This problem is a popular subject of research by mod-
ern scientists. Researchers mostly agree that strate-
gic communications are ambivalent in nature, since,
on the one hand, they can serve as a tool of resistance
in hybrid wars by undermining the authority of the
enemy in the information space. On the other hand,
they show a powerful consolidating potential in
the geopolitical context, since they allow promoting
their interests, establishing a dialogue between coun-
tries in a single ideological direction, develop a com-
mon vision for further development, and find optimal
steps in the affirmation of socio-cultural values. This
is also emphasized by Ukrainian scientists in the field
of informatization, who believe that strategic com-
munications should be perceived both as a tool in the
battle for an information resource and as a means of
“harmonizing topics, ideas, images, and actions” (Sht-
onda, 2018). This is actively facilitated by humanitar-
ian technologies, which, according to the statement
of modern researchers (Poltorak et al., 2021), contrib-
ute to the formatting of the mass consciousness of the
population, the formation of a certain public opinion to
win the favour of both its people and representatives
of other states of the world.

An essential function of communicative interaction
at the strategic level is that it allows reaching consensus
both at the interpersonal and international levels. After
all, the information exchange is accompanied by disin-
formation, manipulative technologies, and an attempt
to distinguish between “friend and foe”. As noted in the
author's previous studies (Abysova & Antipova, 2019),
the modern communication space is reduced to a binary
opposition of “I and the other” or “we and the others”.
Therewith, “other” is traditionally identified with the
category “alien”, which is determined by cultural-his-
torical, ethnic, and social factors. In this context, “alien”
approaches the image of the enemy.

The destructive potential of strategic communica-
tions tools is shown primarily in the context of informa-
tion warfare. This refers to “distorting the information
landscape” (Bolton, 2021), distorting national narratives
to influence politics, trying to disrupt social ties, using
cyberbullying (Hussain & Bandeli, 2018) to sow doubt,
uncertainty, and even fear. Thus, according to Scheller
(2019), the use of fear in populist rhetoric is the main
tool used by political actors to win the favour of ideo-
logically distant groups of voters.

In this context, D. Bolton naturally emphasizes such
a feature of the communicative space as ontological inse-
curity (Bolton, 2021). The cognitive component suffers
no fewer losses, as Western experts emphasize (Clack &
Johnson, 2021), claiming that the main threats of infor-
mation warfare, in addition to fake news and disinforma-
tion, the use of manipulative technologies, are the under-
mining of trust and the distortion of the general picture
of world perception.
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A vivid example of efforts to build a model of strate-
gic communication using disinformation is the conduct
of russian information campaigns during the last decade,
which researchers have repeatedly stated in relation to
the countries of Europe (Wagsson & Hellman, 2018), the
Baltic States (Hanley, 2022), the United States (Artamon-
ova, 2022), according to which such attempts to influ-
ence world opinion and win the favour of foreign citizens
pose a threat to the liberal world order.

The main purpose of using fake information tech-
nologies is to spread misinformation among the pub-
lic, promote certain ideas, encourage aggressive actions,
and sow doubts (Svintsytskyi et al., 2022). Thus, the full-
scale armed invasion of the russian federation in Ukraine
is accompanied by disinformation attacks on the infor-
mation security of the state by media. Researchers of
information content fairly argue that the events in the
war zone and the general situation in Ukraine affect
the main characteristics of russian media reports - they
become more eventful, sensational, aggressive, and pur-
poseful. Such active media influence of the subjects of
the production of information material is a conscious
and pre-planned action, which can be observed starting
from the first words of the publications, their titles and
leads (Yuskiv et al., 2021), which, in the author's opinion,
also testifies to a considerable manipulative potential.

The influence of disinformation, as noted by Ukrain-
ian researchers (Konstankevych et al.,, 2022), is cur-
rently aimed at creating panic among the Ukrainian
population, discrediting the authorities, the Armed
Forces of Ukraine, for which the russian media resort to
such methods as creating myths, rewriting history, and
psychological shock and shifting accents, etc. A striking
example is the aggressor state's production of narratives
like “russian-speaking citizens suffer from harassment
by the Ukrainian authorities”.

In the current conditions, countering the destruc-
tive manifestations of the subject's communicative activ-
ity, which is strategically oriented towards other peo-
ple, state and non-state institutions or society in general,
with the purpose of disrupting the normal functioning
of the individual, society, and the state in the long term,
is of particular importance.

The opinion of the representatives of the Oxford Uni-
versity School of Anthropology (Clack & Johnson, 2021)
is valid regarding the fact that information has now
become the “centre of gravity” of the adversary's data
exploitation operations. In the context of communica-
tion strategies, false information can be used as a source
of emotional resonance and even identity reformatting.

In the context of russian-Ukrainian aggression, fakes
are also a battle of narratives and cultures. Apart from
trying to “polarize the internal narrative debate” (Bol-
ton, 2021), the opponent is trying to promote their nar-
ratives. Specifically, the russian federation uses such nar-
ratives as: “Ukraine is a fascist state”, “illegal seizure of
power in Ukraine in 2014”, “the government of Ukraine
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is a junta”, “Ukrainians are Banderovites”, “liberation
of Ukrainians from nationalists”, “the government of
Ukraine is subdued to Western politicians”, “Western
values are anti-humane”, etc. To disseminate them, the
enemy actively uses accounts managed by bots, which
is a low-cost and fairly convenient tool that can quickly
spread pro-kremlin narratives.

In modern conditions, the study of algorithms for
detecting fake information has been updated, namely,
countering targeted propaganda in social networks,
building effective systems for detecting fake news
(Shtefaniuk & Opirskyy, 2021) or, in general, building
a so-called counter-strategy based on the concept of
counter-chains for the destruction of disinformation
(Dowse & Bachmann, 2022). Thus, one of the priority
areas of strategic communications of the European Union
is currently countering disinformation produced by the
russian media (Wagnsson & Hellman, 2018). For this pur-
pose, for instance, the working group “East Stratcom” was
created, the members of which publish weekly reports
and analytical articles on this field of activity on the EU
vs Disinfo platform. At the same time, active research is
underway in the Baltic States to track the coordination
of disinformation campaigns by investigating the con-
tent of blogs and related social media platforms, such as
Twitter, Facebook, YouTube, VK, etc. (Hussain & Bandeli,
2018). Australian researchers are trying to implement
a managed information activity strategy, funded by the
state and based on specific tactics of dissemination of
publicly available information, capable of countering dis-
information as a global threat (Hammond-Errey, 2018).

It is useful for Ukraine to adopt examples of the best
international practices not only to confront the enemy
in the face of Information pressure against the back-
ground of armed aggression, but also to develop a uni-
fied coordinated approach to building reliable communi-
cation strategies as a component of information security.
Therewith, an important subject in the Ukrainian reality
turned out to be civil society, which demonstrated a total
rejection of the narratives of the aggressor state, which
affected public diplomacy - it provided the opportunity
to develop a strategy of unity to protect democracy and
universal values.

Conclusions

Proceeding from the above, the author concludes that
one of the most vulnerable areas of the security sector at
the present stage is its information and communication
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CtpaTteriyHi KOMyHiKauii
K cKnagoBa iHpopMaLiHOI 6e3neKun aepxXaBum

Onbra AHTIiNoBa

KaHgmoaT inocodpCbkmx HayK, CTapLUMM OOCNIOHMK
HauioHanbHa akageMia BHYTPILIHIX crpaB
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AHoTauia

CtaHoBJ/IeHHs iHOpMalifHOI0 CyCNiJIbCTBA HAa Cy4acHOMY eTalli 03HaueHe aKTUBHUM NpoliecoM iHPooOMiHy
Ta KOMYHIKaTHBHOI B3a€eMoOZil Ha pi3HUX pIiBHSAX — Ha MIXKOCOGHCTICHOMY, MiX COLjjaJIJbLHUMU TpylaMH,
BepcTBaMHy, KpaiHaMU. KpiM KOHCTPYKTUBHUX XapaKTePUCTUK, [jeH Npolec 03Ha4eHUH HU3KOI PU3HKIB, AKI
oCcTaTb nepes iHpopMauiiiHOO 6e3MeKoro JepkaB Ta CIPpSIMOBaHi Ha NMOPYILIeHHS NpaB i cB060/, TIOAMHY,
MiJIpUBaHHA yCTaJIeHUX AeMOKpPAaTUYHUX TPaJULii Ta aBTOPUTETY Ha reono/IiTUYHIN Mani cBiTy. Lle 3acBiguye
aKTyaJIbHICTh JJOC/i/PKEHHS CTpaTeriyHUX KOMYHiKalLliil K 3allOPYKH HaJilHOCTI 6e3neKkoBoro cexkropy. 3
OTJISZly Ha 3a3Ha4YeHe, MEeTOI0 CTATTi € BUBYEHHS 0COGJIMBOCTEN KOMYHIKaTHBHOI B3aEMO/Ii1 Ha cTpaTeriyHOMy
piBHi B KOHTeKcTi iHpopManiiiHoi 6e3neku AepkaByU. OCHOBY MeTO/0JIOTIYHOI0 iHCTPYMeEHTapit0 CTaHOBUJIU
JiaJIeKTUYHUNA | COLiOKYJIbTYPHUM MeETOAH, a TaKOoX CHUCTeMHHUH, iHpopManiiHuil Ta (yHKIiOHaJIBHUHI
NiAX0AH, 3aBJAKU AKUM CTpaTeriyHi KOMyHikaLil BAa/ocd NpeACTaBUTH AK KUBY Ta BiKPUTY CUCTEMY,
eJleMeHTH SIKOI B3a€MO/IiI0Th MiXK CO6010 Ta 3a/1€3KaTh Bif KYJIbTYPHO-iCTOPUYHUX YMOB coljiymy. KiroguoBuMu
3arpo3aMu, sKi mocrawTb Tnepej iHopManiliHOW 6e3MeKO00 B KOHTEKCTI KOMYHIKaTHBHOI B3aeMOJii
Ha CTpaTeriYyHoMy piBHi, € BUKOPUCTAHHA arpecMBHOI PUTOPHUKH, NPOLYKYBAaHHA IOTOKIB HelpaBJUBOI
iHpopmauii, momnpeHHs pelKOBOro KOHTEHTY, MiPOTBOPYICTh i HAMaraHHs nepenucaTy icropiro. Po3risHyTO
CYTHICTB pocCificbKuX iHpOpMaILiHHUX KaMIlaHil, IKi TPpOBOAAThCSA 3acobamMu Ae3iHpopmallii, Ta AOCBig KpaiH
€C Ta Bastil wopo npotuzil iM. YkpaiHceki peasil 3acBiguuiu panioHasbHICTh MOGYL0BU CTpaTerivHUX
KOMYHIiKal[il Ha OCHOBI JJOBipM CycHisbCTBa 10 Cy6’€KTIiB NpoAyKyBaHHA iHpopMarii, 3 orisay Ha 110, KpiM
NpeJiCTaBHUKIB JUIIJIOMAaTUYHOTO KOPNYyCy Ta NpeJCTAaBHUKIB CEKTOpPY 0Ge3NeKH, aKTUBHUMU YYaCHUKAMHU
LbOT0 NMPOLeCY MalOTh 6y TH eKCIIePTH 3 YHCJIa HAYKOBI[iB Ta FPOMa/iiHCbKe CyCIiJIbCTBO 3arajoM. [IpakThuiHa
LiHHICTb pe3y/bTaTiB MOJISATA€ B TOMY, L0 IX MOXKe OYTH BUKOPUCTAHO /I BUSHAYEHHS LLIAXIB M0OYJ0BU
HaLliOHAJIbHOI CUCTEMH CTpPATEriYHUX KOMYHIKallid Ta CTBOPEHHS IHCTUTYLII 3 KoOpAUHaLii 1€l AiAAbHOCTI
Ha MIXKBIJOM4Y0OMY piBHi
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I 52 Law Journal of the National Academy of Internal Affairs, 13(1), 44-52


https://www.tandfonline.com/doi/full/10.1080/03932729.2018.1453583
https://link.springer.com/article/10.1057/s41284-022-00347-0
https://www.researchgate.net/publication/354689596_INSTITUCIONALIZACIA_STRATEGICNIH_KOMUNIKACIJ_U_SISTEMI_PUBLICNOGO_UPRAVLINNA_UKRAINI
https://onlinelibrary.wiley.com/doi/abs/10.1111/jcms.12726
https://www.webofscience.com/wos/author/record/37121763
https://www.webofscience.com/wos/author/record/3560872
https://www.webofscience.com/wos/author/record/10160134
https://www.researchgate.net/publication/353973942_Media_Reports_as_a_Tool_of_Hybrid_and_Information_Warfare_the_Case_of_RT_-_Russia_Today

Dashkovska IS

UDC 342.9+328.1
DOI: 10.56215/naia-chasopis/1.2023.53

National security and defense council of Ukraine:
Administrative and legal status

Anastasiia Dashkovska’

Postgraduate Student

National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0009-0004-6350-350X

Abstract

The relevance of the study is determined by the resistance to the armed aggression of the russian federation,
specifically by the security state body - the Council of National Security and Defence of Ukraine, which, to
repel the enemy and liberate the occupied territories, activated its operations under the President of Ukraine
as the Supreme Commander-in-Chief of the Armed Forces of Ukraine. The purpose of this study was to
investigate the characteristics of the administrative legal status of the National Security and Defence Council
of Ukraine and provide proposals for improving the status, considering the martial law in Ukraine. Multi-level
methods of scientific search were used, the most effective and active among which were the comparative
method and methods of analysis. The author of the study summarized and confirmed the scientific originality
of the subject under study, as well as outlined several gaps in the legal support of the administrative legal
status of the National Security and Defence Council of Ukraine. Specifically, to establish the procedure for the
work of this body, it is proposed to approve the Regulation, which currently stays relevant. The expediency
of developing and approving a strategically important document in the current conditions - the concept of
countering russian aggression and expansion (military and other) - is proved. The author of the study believes
that the security state body of the country can initiate a strategy to protect the security of the states of the
world, since Ukraine is one of the countries of the world that is currently suffering from the armed aggression
of the enemy-neighbour. The practical value of this paper and the conclusions made by the author lie in
particular provisions that can be used to improve the effectiveness of the state body under study, especially in
conditions of martial law, namely, strengthening the state's defence capability, repelling the perfidious attack
of the enemy, improving the functioning of the presidential power, as well as the executive power in general
and its branches, especially in ensuring the national security of the state
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Introduction

The National Security and Defence Council of Ukraine
was established by the relevant Law of Ukraine! back
in March 1998, i.e., almost two years after the adoption
of the Constitution of Ukraine? and in the eighth year of
Ukraine's independence. Chapter V of the Constitution
“President of Ukraine” consolidates the constitutional
legal status of this body of state power - the National
Security and Defence Council of Ukraine (the NSDC of
Ukraine). This refers to the legal norms of an eight-part
Article 107 of the Constitution of Ukraine. To implement
the provisions of the Constitution of Ukraine?, the Law of
Ukraine “On the National Security and Defence Council
of Ukraine”* was adopted, which is a model of the consti-
tutional law (Article 107 Part 7)° and which consistently,
pursuant to the architecture of the mentioned Article,
clarifies the rights, obligations, responsibilities and pow-
ers, as well as other jurisdictional issues of the activity
of this state body, including administrative legal ones.
However, in the modern conditions of military con-
frontation with the aggressor state of the russian feder-
ation, especially after the start of a full-scale invasion on
February 24, 2022, the security and defence of Ukraine,
their effective and complete provision have become not
just critical and urgent, as they were in reality, but the
factual condition of the very existence of Ukraine and the
Ukrainian people, national identity, the Ukrainian legal
philosophy of freedom and, ultimately, the starting point
or even the decisive point of stopping the absorption of
national and international law as a whole by the unlaw.
The NSDC of Ukraine as a coordinating body of
activities to ensure the national security and defence
of the country under the President of Ukraine in these
conditions - the conditions of martial law and popu-
lation mobilization, when the role of the President of
Ukraine as the Supreme Commander-in-Chief of the
Armed Forces of Ukraine as the general and leading uni-
fying force of the nation, as a state creator, has increased,
which should adopt the most effective and sometimes
unexpected and unprecedented urgent political, legal,
and economic decisions, acquires special importance.
The relevance of the subject under study is con-
firmed by the analysis of recent monographic studies on
the coverage of administrative legal regulation of national
security and the formation of the law of national secu-
rity through the subjectivity of the state in the law of
national security (Bohutskyi, 2020) and consideration
of the component of national security (Kryshtanovych,
Pushak & Fleichuk, 2020). V. Smolianiuk (2017) investi-
gated national security systems and systems ensuring the
national security. Investigating the mechanisms of state

gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.
3Ibidem, 1998.

gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.

administration in the field of ensuring national security
in the countries of the European Union, V.S. Murashko
(2020) substantiates the interaction of the Euro-At-
lantic and Eurasian security spaces and the develop-
ment of ways to reform the main security institutions
(the United Nations Security Council, the North Atlan-
tic Treaty Organization, the European Union) to avoid
duplicating the functions of national security subjects,
assuming the probability of creating a “defence of the EU
Union” involving Ukraine as a potential partner, which
during the period of armed russian aggression proved
the combat capability of the Armed Forces of Ukraine,
the strength of spirit and will of Ukrainians, as well as
experience in protecting not only the sovereignty of the
state, but also Europe in general from the aggressor state
of the russian federation. The studies of scientists on
the definition of “national security” (Kobko, 2022) and
the components of Ukraine's national security in condi-
tions of military conflict (Hbur, 2022) deserve attention.
The purpose of this study was to characterize the
legal basis of the NSDC of Ukraine, its purpose, tasks,
functions, and powers (and the author of this paper sets
himself such tasks), to define the concepts and compo-
nents of the administrative legal status of the NSDC of
Ukraine, and considering the wartime conditions, to
accumulate proposals for improving the latter.

Literature Review

The issue of the constitutional legal status of the NSDC
of Ukraine and certain legal issues of its functioning have
been investigated sporadically by scientists, including
as follows: V. Antonov regarding the constitutional legal
foundations of the establishment and formation of the
national security system of Ukraine in the conditions
of modern challenges and threats (Antonov, 2017),
V. Pashynskyi (2017) emphasizes that the NSDC of
Ukraine is an independent specially authorized constitu-
tional body of state power, as it does not belong to any of
the branches of government, the NSDC of Ukraine, con-
sidering changes in the geopolitical situation, is author-
ized to submit appropriate proposals to the President
of Ukraine, i.e., to “unite” all branches of power(Svyda),
signs of the present military-political risks, challenges,
and threats that pose a danger to the national secu-
rity of Ukraine in the border area Trembovetskyi,
Hulevatyi (2018), who paid attention to the NSDC of
Ukraine precisely as a subject of the country's defence.
Ways of responding to challenges to national security
in the conditions of a military conflict were proposed
by O. Tsevelov (2019), having investigated the practices

!Law of Ukraine N0.183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.
2Law of Ukraine No. 254k/96-BP “Constitution of Ukraine”. (1996, June). Retrieved from http://zakon5.rada.gov.ua/laws/show/254k/96-Bp.
*Law of Ukraine No.183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.

SLaw of Ukraine No. 254k/96-BP “Constitution of Ukraine”. (1996, June). Retrieved from http://zakon5.rada.gov.ua/laws/show/254k/96-Bp.
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of the Border Service of Finland, which in peacetime
is a law enforcement agency, and in case of an escala-
tion of the situation performs the functions of a mili-
tary formation as part of the armed forces; the Repub-
lic of Azerbaijan, where the composition of the border
service includes a military component, a prototype of
the border troops situated on the border of the mil-
itary conflict in Nagorno-Karabakh; Z. Gbur (2022)
claims that the margin of stability of economic security
decreases more and more every day of the war, which
constitutes a high level of threat, but as a result of meas-
ures promptly taken by the state, the state of the compo-
nents of national security stays under control.

The studies of V. Bilyi, V. Mykhalchuk (2021),
S. Prokhorenko (2021), A. Kovalchuk (2016) covered
the general legal issues of national security of Ukraine
and its operational apparatus. L. Kazakova (2022)
considered the conceptual and categorical appara-
tus of national security of the state. F. Medvid (2017)
researched the national interests of Ukraine in a glo-
balized world. V. Smolianiuk investigated the compo-
nent of the state-creative process in Ukraine on ensur-
ing national security (2017; 2018; 2021). These authors
with scientific meticulousness, using the hermeneu-
tic method of scientific research, tried to clarify the
term “national security”, each in their own way, includ-
ing V. Lipkan (2009), A. Amro (2019) and Ye. Kobko
(2022), and others.

The author of the present paper factored in all
these approaches in this study. V.S. Murashko (2020)
and K. Tarasenko (2016) highlighted the same issues
of ensuring national security in the countries of the
European Union. Specifically, V.S. Murashko (2020)
considered the improvement of the legal founda-
tions, principles, and mechanisms of public manage-
ment decision-making regarding the activities of public
administration subjects in the field of national secu-
rity. M. Buchin (2018), D.S. Melnyk (2021), A.V. Voitsik-
hovskyi (2020) addressed the application of informa-
tion technologies and forecasting in the national security
system, while V.S. Andreichuk (2018) and O.I. Poshedin
(2019) considered the problems of democratic civilian
control over the country's security sector.

T.I. Blistov et al. (2015) performed a detailed
analysis of the legislative provision of national secu-
rity; Ya.V. Bazyliuk (2015) investigated the economic
security of the state and its provision as a sector of
national security in the conditions of hybrid warfare;
P.B. Volotivskyi (2020) raises the issue of ensuring the
powers of state authorities in the field of mobilization
training and mobilization. Thus, recently, either nar-
row, sub-sectoral, or general issues of national secu-
rity and defence have been investigated, attempts have
been made to improve the terminology concerning the
national security, certain proposals have been made to
improve the statutory regulation of this sphere of legal
relations, individual issues of improving the efficiency of
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activities have been considered, namely avoiding dupli-
cation of powers of the structural units of the NSDC
Apparatus of Ukraine.

Materials and Methods

The author of this paper used a philosophical-legal and
synergistic approach to investigate the subject under
study, including the regulatory framework, scientific
developments of modern Ukrainian administrative law
researchers, the structure of the state body under study
and the general state of its activity, problematic issues
of its effectiveness in the conditions of foreign military,
economic, and informational aggression, the field of its
competence, etc. The synergistic approach allowed the
author to comprehensively analyse the strategic aspect
of the activities of the NSDC of Ukraine, which occupies
a special place in the system of state bodies of Ukraine,
which includes the heads of many state bodies, and is
led by the head of state.

The axiomatic method of scientific cognition allowed
the researcher to confirm the urgent role of the NSDC of
Ukraine and its strengthening after the full-scale enemy
invasion of Ukraine, this also applies to the accumulation
of provisions on the competence of the NSDC of Ukraine
and its Apparatus.

Along with the analytical method, the application of
the hermeneutic method contributed to the identifica-
tion of gaps in the legislation of Ukraine regarding the
regulation of issues of ensuring the national security and
defence of Ukraine. This helped interpret the powers of
the President of Ukraine in the field of national security
and defence, as well as the detailed legal regulation of
the functioning of the NSDC of Ukraine in the system of
state bodies of Ukraine. The author of this paper also
used the same method to understand the key operational
concepts of scientific research, which are indicated by
the terms included in the title of the article and in the
list of keywords, as well as the characteristics of the
components of the competence of the NSDC of Ukraine.

The researcher resorted to the logical-seman-
tic method when clarifying the content of the com-
petence of the NSDC of Ukraine, and the structur-
al-logical method helped determine the architecture of
this study, the logic, and sequence of its individual parts.

Other methods of scientific research, which helped
complete the study with orderly conclusions, included
the comparative method, the modelling method, the his-
torical method, the methods of deduction and induction,
nomothetic, etc.

Results and Discussion

Administrative legal status of the NSDC of Ukraine.
The administrative legal status of the state body under
study is only one of the cross-sections of the legal status
of the subject of law and is governed by the legal norms
of the administrative legislation of Ukraine, and there-
fore is sectoral. The NSDC of Ukraine is a participant in
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public relations in the sphere of the functioning of the
executive power and at its interface with the presidential
power , assuming that the “three branches of power” the-
ory is outdated and the presidential power is not only in
a presidential but also in a mixed republic, primarily dur-
ing the period of the president's exercise of special pow-
ers in wartime, has the most superficial manifestation.

Considering the administrative legal status of the
NSDC of Ukraine in the current situation, the author of
this paper proceeds from the fact that the legal norms
of administrative legislation (laws and sub-legislative
acts) establish and consolidate administrative legal rela-
tions with the direct involvemnt of this subject of law.
Thus, the researcher strives, within the limits of the pos-
sible and within the scope of this paper, to determine
such points as the formation (reorganization, liquida-
tion) of the NSDC of Ukraine; the list, scale, and scope
of its powers; powers of its structural and auxiliary ele-
ments; the system of rights and responsibilities of the
NSDC of Ukraine as a whole and its elements; issues of
legal responsibility, etc.

The legal basis of the NSDC's activities. The legal
status of the NSDC of Ukraine is prescribed in the pro-
visions of the Constitution of Ukraine! and developed
in legislation and, foremost, in the Law of Ukraine “On
the National Security and Defence Council of Ukraine”?,
the latest amendments to which (regarding the aliena-
tion or seizure of movable property of defence enter-
prises in connection with the risk of military occupa-
tion) were made most recently - in September 2022.
The activities of the NSDC (and its subdivisions) are

regulated by several laws, including, in addition to the
Constitution of Ukraine?, the Code of Civil Protection
of Ukraine*, and the Law of Ukraine “On the National
Security and Defence Council of Ukraine”s, first of all, the
Laws of Ukraine: “On the National Security of Ukraine”s;
“On the Defence of Ukraine”’; “On the Legal Regime
of Martial Law”8; “On the Fight Against Terrorism”’; “On
the Central Bodies of Executive Power”%; “On the Cab-
inet of Ministers of Ukraine”!'; “On Civil Service”?, etc.

The functioning of the NSDC of Ukraine is also sub-
ject to many sub-legislative regulations (Decrees of the
President of Ukraine; Resolutions of the Verkhovna Rada
of Ukraine, Orders of the Cabinet of Ministers of Ukraine,
etc.). The key regulations include Decrees of the Pres-
ident of Ukraine: “On the Introduction of Martial Law
in Ukraine”!® with the subsequent approval of the Law
of Ukraine!*; “On Information and Analytical Support of
the President of Ukraine”*%; “The Issue of Control over
the Execution of Decrees, Orders, and Instructions of the
President of Ukraine”!¢, especially the National Security
Strategy of Ukraine “Security of the human - security of
the state”!” and the Military Security Strategy of Ukraine
“Military security - comprehensive defence”!®. Moreover,
the latter of these reflect the political and legal foresight
and strategic prospects of national, as well as military
security and defence of Ukraine.

The objects aimed at the activities of the NSDC of
Ukraine are the national security and defence of Ukraine.
Administrative legal relations concerning these objects
are derived in nature, are part of general legal relations,
and are structurally in the configuration of constitutional

!Law of Ukraine No. 254k/96-BP “Constitution of Ukraine”. (1996, June). Retrieved from http://zakon5.rada.gov.ua/laws/show/254k/96-Bp.
2Law of Ukraine No. 183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.
gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.

3Law of Ukraine No. 254k/96-BP “Constitution of Ukraine”. (1996, June). Retrieved from http://zakon5.rada.gov.ua/laws/show/254k/96-8p.
*Code of Civil Protection of Ukraine No. 5403-VI. (2012, October). Retrieved from https://zakon.rada.gov.ua/laws/show/5403-17#Text.
SLaw of Ukraine No. 183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.
gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.

®Law of Ukraine No. 2469-VIII “On the National Security of Ukraine”. (2018, June).
show/2469-19#Text.

"7Law of Ukraine No. 1932-XII “On the Defense of Ukraine”. (1991, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1932-

Retrieved from https://zakon.rada.gov.ua/laws/

12#Text.
8Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, May). Retrieved from https://zakon.rada.gov.ua/laws/show/389-
19#Text.
Law of Ukraine No. 638-1V “On the Fight Against Terrorism”. (2003, March). Retrieved from https://zakon.rada.gov.ua/laws/show/638-
15#Text.

YLaw of Ukraine No. 3166-VI “On Central Bodies of Executive Power”. (2011, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/3166-17#Text.

Law of Ukraine No. 794-VII “On the Cabinet of Ministers of Ukraine”. (2014, February). Retrieved from https://zakon.rada.gov.ua/laws/
show/794-18#Text.

2Law of Ukraine No. 889-VIII “On Civil Service”. (2015, December). Retrieved from https://zakon.rada.gov.ua/laws/show/889-19#Text.
3Decree of the President of Ukraine No. 64/202 “On the Introduction of Martial Law in Ukraine”. (2022, February). Retrieved from https://
zakon.rada.gov.ua/laws/show/64/2022#Text.

“Ibidem, 2022.

5Decree of the President of Ukraine No. 709/94 “On the Information and Analytical Support of the President of Ukraine”. (1994, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/709/94#Text.

®Decree of the President of Ukraine No. 1132/2005 “The Issue of Control over the Execution of Decrees, Orders, and Instructions of the
President of Ukraine”. (2005, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1132/2005#Text.

"Decree of the President of Ukraine No.392/2020 “On the National Security Strategy of Ukraine”. (2020, September). Retrieved from https://
zakon.rada.gov.ua/laws/show/392/2020#Text.

8Decree of the President of Ukraine No. 121/2021 “On the Military Security Strategy of Ukraine”. (2021, March). Retrieved from https://
zakon.rada.gov.ua/laws/show/121/2021#Text.
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legal jurisdiction. Therewith, the object of national secu-
rity branches out into separate areas or vectors of national
security, prescribed in the sectoral legislation of Ukraine.

The President of Ukraine is the first in the ranking of
subjects ensuring the national security of Ukraine (Arti-
cle 4)*. Likewise, among the list of his powers, the very
first item in Article 106 of the Constitution of Ukraine?
stipulates that the head of state ensures state independ-
ence and national security; while Item 17 of this Arti-
cle assigns him the duties of the Supreme Command-
er-in-Chief of the Armed Forces of Ukraine; Item 18
establishes that he is the head of the National Security
and Defence Council of Ukraine, and Item 19 prescribes
the possibility of filing a submission to the Verkhovna
Rada of Ukraine regarding the declaration of a state of
war; this very Item 19 of the mentioned Article recog-
nizes the right of the President of Ukraine to use the
Armed Forces of Ukraine and other military formations
(organizations) that may be created within the legis-
lative field. Furthermore, Item 19 of Article 106 was
amended in 2014, when the russian invasion of Ukraine
factually began. And, finally, Item 20 of this Article gives
the head of state the authority to declare mobilization
(partial or general), introduce martial law in case of
a threat of attack on the state, capture of territory, in case
of danger to the independence of the state of Ukraine?.

Structural and organizational order of the NSDC
of Ukraine. According to the author of this study, struc-
tural and organizational order, in fact, the very archi-
tectonics of the NSDC of Ukraine looks, in passing,
dualistic. The NSDC is subordinate to the President of
Ukraine, who is its chairman; its decisions are put into
effect by the head of state, who forms the composition
of the latter, and its personal composition includes the
Prime Minister of Ukraine, the heads of the “power”
bloc of the state (the Minister of Defence of Ukraine,
the Head of the Security Service of Ukraine, the Minis-
ter of Internal Affairs), the Minister of Foreign Affairs,
as written out in legislative norms. Furthermore, mem-
bership in the NSDC of Ukraine can, pursuant to the reg-
ulatory framework, be obtained by the heads of other
central executive authorities of Ukraine, as well as other
individuals, if appropriate and at the discretion of the
NSDC chairman. Presently, the NSDC includes the Pros-
ecutor General of Ukraine, the Minister of Energy, the
Head of the Office of the President of Ukraine, the Pres-
ident of the National Academy of Sciences of Ukraine,
the Commander-in-Chief of the Armed Forces of Ukraine,

gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.
3Ibidem, 1996.

gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.
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the Minister of Veterans Affairs of Ukraine, the Head of
the Foreign Intelligence Service of Ukraine, the Minis-
ter of Strategic Industries, the First Vice Prime Minister
of Ukraine — Minister of Economy of Ukraine, Minister
of Finance of Ukraine, Chairman of the Verkhovna Rada
of Ukraine, Deputy Prime Minister for European and
Euro-Atlantic Integration of Ukraine, Deputy Prime Min-
ister of Ukraine - Minister of Digital Transformation of
Ukraine, Head of the State Financial Monitoring Service
of Ukraine, Chairman of the National Bank of Ukraine.
A special place in terms of functions and powers in the
NSDC of Ukraine is occupied by its secretary. Currently,
the NSDC consists of 22 people who represent the key
levers of ensuring the functions of both this body and
the President of Ukraine, as well as the entire state in
terms of ensuring the national security and defence of
Ukraine, i.e., they are the direct organizers of the imple-
mentation of a strategic, socially determined, and there-
fore useful purpose, which is at the same time the great-
est social need.

The secretary of the NSDC of Ukraine ensures the
organization of work and implementation of decisions
of this body and has deputies. Currently, the head of
state has appointed the first deputy and two deputy
secretaries of the NSDC, who form the NSDCs staff and
are subject to the Law of Ukraine “On Public Service”
as managers, as well as one more official - the head
of the NSDC's apparatus®*. And if until now, as noted,
there has been no such regulatory act as the Regulation
of the NSDC of Ukraine, then the Regulation on the NSDC
Apparatus was approved by a decree of the President
of Ukraine back in 2005°. This body provides current
organizational, informational, and analytical support for
the functioning of the NSDC of Ukraine - a total of 17
powers - and in this regard, its tasks are formed within
the legislative field. The updated Structure of the NSDC
Apparatus of Ukraine was approved by the Decree of
the President of Ukraine in February 20216. Apart from
the management apparatus and the chief state auditor, it
includes 23 services that together comprise the organi-
zational-administrative and executive system of this
body. After the start of full-scale russian aggression in
Ukraine, among all the services, the largest load falls on
the services: on matters of external security; information
security and cybersecurity; on matters of national and
public security; on matters of military security; on issues
of mobilization and territorial defence. And the begin-
ning of the enemy's massive missile attacks on these

!Law of Ukraine No. 183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.
2Law of Ukraine No. 254k/96-BP “Constitution of Ukraine”. (1996, June). Retrieved from http://zakon5.rada.gov.ua/laws/show/254k/96-Bp.
*Law of Ukraine No. 183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.
SDecree of the President of Ukraine No. 1446/2005 “Regulations on the Apparatus of the National Security and Defense Council of Ukraine”.
(2005, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1446/2005#n29.

®Decree of the President of Ukraine No. 76/2021 “Structure of the Apparatus of the National Security and Defence Council of Ukraine”. (2021,
February). Retrieved from https://zakon.rada.gov.ua/laws/show/76/2021#n15.
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objects amplified the demands for the return of such
services as critical infrastructure security; on issues
of economic security, on issues of social and human-
itarian security. It can be argued that even the model
of the administrative structure of this body reveals the
planned preparation of the authorities for a possible
full-scale invasion of Ukraine's north-eastern neighbour
and response to it.

Thus, the competence of the NSDC (and its Appa-
ratus) in the structure of the content of the adminis-
trative legal status of the NSDC of Ukraine constitutes
a set of its powers arising from the goals of ensuring
national security and defence of the state by performing
tasks and functions prescribed by law. This is possible
in forms and methods that do not contradict the norms
of law, in legal realization, including their application. It
is fair to add that, in addition to its Apparatus, the activ-
ities of the NSDC of Ukraine are ensured by other divi-
sions created in different years, endowed with narrow
competences. Among them, e.g., the Centre for counter-
ing disinformation under the NSDC as its working body,
which carries out such countermeasures not only in rela-
tion to current, but also in relation to potential threats?’;
the interdepartmental scientific research centre on the
problems of combating organized crime?, etc., the study
of the administrative legal status and activities of which
is not the subject of the present study.

And separately, it is necessary to emphasize the
importance of information resistance to the enemy of
the Information Security and Cybersecurity Service in
the structure of the NSDC and the aforementioned Cen-
tre for countering disinformation under the NSDC of
Ukraine, which is the body of the latter®. The Centre and
the Service carry out measures to counter and prevent
threats to national security in the information sphere,
perform tasks to ensure information security. However,
they do not duplicate each other, but complement each
other. If the said Service is mainly concerned with stra-
tegic issues of information security, then the Centre is
concerned with the analysis and discourse of the content
of real and potential information threats, concrete prac-
tical activities to counter and prevent them. Presently,
the Centre is actively involved in countering russian mil-
itary aggression. And, touching on the means of such
information-preventive and anti-disinformation activ-
ities, one should not overlook the role of the Informa-
tion and Analytical System (IAS) “SOTA” - the Main Situa-
tional Centre of the state. IAS “SOTA” was created and put

gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.

into operation by the Apparatus of the NSDC of Ukraine.
It is used to coordinate the work of all bodies of Ukraine.
The system provides 20 areas of information security
and national security in particular. It is a tool for man-
aging risks in the field of national security and defence
of Ukraine (Information and Analytical System..., 2022).

One cannot overlook another important body for
ensuring strategic leadership of all paramilitary forma-
tions and law enforcement agencies of the state - the
Staff of the Supreme Commander-in-Chief of the Armed
Forces of Ukraine, created by Decree of the President of
Ukraine on the day of the start of full-scale armed rus-
sian aggression in Ukraine - instead of the Military Cab-
inet of the NSDC of Ukraine, which terminated its activ-
ity in connection with the full-scale aggression of the
enemy”. This body, as the fierce struggle of the Ukrainian
people and the Ukrainian state with the invaders demon-
strates, ensuring survival as such, only strengthens the
levers of the administrative legal status of the NSDC of
Ukraine as a subject of national security and defence.

The author of the study emphasizes an important
aspect, namely addresses the fact that until now, the
Regulation of the NSDC of Ukraine, which should gov-
ern the organization of its activities pursuant to Part 3 of
Article 2 of the Law of Ukraine “On the National Security
and Defence Council of Ukraine"® was not developed and
approved by the decree of the Head of State.

The NSDC of Ukraine is an essential element of the
state mechanism, and the type of its activity is deter-
mined by its tasks and its subordination in the relevant
sector directly to the President of Ukraine. Not being
a completely independent organizational unit, the NSDC
of Ukraine reports exclusively and directly to the Head of
state. Thus, the NSDC of Ukraine, considering its mem-
bership and powers, is included in the complex organiza-
tional structure of the presidential and executive power.
It is common knowledge that the bodies of the executive
power of the state are subjects of administrative law and
are subject to the force of administrative legislation.

The legal status of the NSDC of Ukraine is charac-
terized by the corresponding vector and scope of the
President of Ukraine's activities in relation to national
security and defence. Due to the full-scale russian mil-
itary aggression in Ukraine, the NSDC of Ukraine not
only intensified its activity, but also shifted the focus
of its activities under the President of Ukraine as the
Supreme Commander-in-Chief of the Armed Forces
of Ukraine to repel the enemy's attack, to liberate all

!Decision of the National Security and Defence Council of Ukraine No. 106/2021 “On the Creation of the Centre for Countering Disinformation”.
(2021, March). Retrieved from https://zakon.rada.gov.ua/laws/show/106/2021#Text.

“Decree of the President of Ukraine No. 144/2007 “On Regulations on the Interdepartmental Scientific Research Center on the Problems of
Combating Organized Crime”. (2007, February). Retrieved from https://zakon.rada.gov.ua/laws/show/144 /2007 #Text.

3Decision of the National Security and Defence Council of Ukraine No. 106 /2021 “On the Creation of the Centre for Countering Disinformation”.
(2021, March). Retrieved from https://zakon.rada.gov.ua/laws/show/106/2021#Text.

“Decree of the President of Ukraine No. 72/2022 “On the Formation of the Headquarters of the Supreme Commander”. (2022, February).
Retrieved from https://zakon.rada.gov.ua/laws/show/72/2022#Text.

SLaw of Ukraine No. 183 /98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.
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occupied territories and citizens. It would be appropri-
ate to standardize these points in the law of Ukraine on
the President of Ukraine, which is currently not adopted.

The Concept of countering russian aggression and
expansion (military and other) can become a key strate-
gic document, since the war, essentially with the enemy
of humanity, is concentrated only on the territory of
Ukraine, the Ukrainian people, economy, ecology, etc.
suffer irreparably. It is the NSDC of Ukraine that could
become the initiator of the strategy to protect the security
of the countries of the world, through Ukraine's example
and understanding of these threats. After all, it is difficult
for Ukraine to stand alone against the enemy that poses
a threat to the stability of the current world order. Since
the russian invasion is large-scale, and the invader, even
in this century, has already encroached (and continues to
do so) on sovereignty and territorial integrity, on peace
not only in different countries (Georgia, Ukraine, inter-
vention in Syria, etc.), but also in entire regions, conducts
bloody wars against its own peoples, threatens the world
with the use of nuclear weapons, it would be expedient to
spread such a Concept in the UN and, especially, among
the EU countries, the USA, the countries that are neigh-
bours of the aggressor and countries that have suffered
from russian wars and russian expansion in last century.

The NSDC of Ukraine deals with key issues of national
security and defence of the state. These concepts are
not only consolidated in the current legislation, but are
interpreted by legal scientists and practitioners, namely
V.A. Lipkan (2009), A. Amro (2019), E.V. Kobko (2022)
clarified the concept of “national security” in their stud-
ies. The author of the present study, without using other
scientific interpretations, for the purposes of this paper
interprets the national security exactly as its concept is
prescribed in the corresponding law of Ukraine, namely:
“national security of Ukraine - protection of state sov-
ereignty, territorial integrity, democratic constitutional
order and other national interests of Ukraine from real
and potential threats” (Article 1). Thus, national secu-
rity is the state and the highest degree of security of the
listed objects of such security. The same guidelines were
followed when interpreting the term “defence”: “the
defence of Ukraine is a system of political, economic,
social, military, scientific, technological, informational,
legal, organizational, and other measures of the state
regarding preparation for armed defence and its pro-
tection in case of armed aggression or armed conflict”
(Article 1)% Therefore, defence is an activity complex of
the broadest, most accessible and diverse measures of
such a legal subject as the state, also factoring in the ele-
ments of the subjective side of this concept.

Law of Ukraine No. 2469-VIII “On the National Security of Ukraine”. (2018, June).

show/2469-19#Text.
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All this leads to an understanding of the vector and
plane of competence of the NSDC of Ukraine in the leg-
islative field. It should be recalled that the competence
of any state body includes its duties and rights related
to the manifestation of state power; legislative consol-
idation of its subject of competence, as well as objects
covered by its authority, and, admittedly, its subordina-
tion in the hierarchy of power. In the same way, the com-
petence of the NSDC of Ukraine is determined, keeping
in mind that its indicator will be the subject of compe-
tence, and not forgetting about the base - the current
legislation in a broad sense.

Presently, it is necessary to resort to a brief analysis
of the components of the competence of the NSDC of
Ukraine, which will help identify this body in the system
of subjects of state power.

Since the NSDC of Ukraine is a coordinating body
under the President of Ukraine, as stated in Article 1 of
the Law “On the National Security and Defence Council of
Ukraine”, and, given the content of its name, is an advi-
sory body, and its decisions are put into effect by regu-
lations of the Head of State, the said law contains legal
norms regarding the powers of the chairperson, secre-
tary, and members of the NSDC of Ukraine, as well as
defines its functions and competence in general. And
here the structural, organizational, and target cross-sec-
tion of the activities of this body, its vertical and hori-
zontal connections in legal relations, as well as inter-
dependence intersect. Article 4 of the Law divides the
competence of the NSDC of Ukraine into ten components,
which the author proposes combining into several blocks.

The first block is the development of strategic
decisions on national security and defence of Ukraine
(Item 1). It includes issues of national interests; concep-
tual approaches to law-making, organization of power,
national security and defence, material, financial, and
personnel support, attracting the potential of all bod-
ies of the executive power system, information security,
scientific, economic, technical support, ecology, crises.

The second block - emergency - is associated with
the declaration of mobilization, martial law or a state of
emergency, or war.

The third block concerns the coordination and con-
trol of activities (including the implementation of deci-
sions of the NSDC of Ukraine) by executive authorities
and local self-government bodies within legally defined
limits, the state economy in conditions of emergency
and martial law.

Finally, the fourth block covers issues related to the
oligarchy (recognition of certain individuals as oligarchs,
maintaining a register of oligarchs).

Retrieved from https://zakon.rada.gov.ua/laws/

2Law of Ukraine No. 1932-XII “On the Defense of Ukraine”. (1991, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1932-

12#Text.

3Law of Ukraine No. 183/98-BP “On the National Security and Defence Council of Ukraine”. (1998, March). Retrieved from https://zakon.rada.

gov.ua/laws/show/183/98-%D0%B2%D1%80#Text.
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Thus, even a cursory analysis of competence, cer-
tainly factoring in the expanded composition (especially
in the current conditions of martial law), allows prelimi-
narily concluding that the NSDC of Ukraine performs an
important role and is a necessary body, but cannot go
beyond its competence, stipulated by legislation.

The above is also confirmed by the functions of the
NSDC of Ukraine, namely principal proposals to the
head of state regarding the foreign and internal policy
of Ukraine in the field of national security and defence;
coordination and control in the mentioned spheres and -
in a separate line - the same under conditions of war,
state of emergency or crises when they threaten the
national security of Ukraine.

According to the author of this paper, some scien-
tists, including O.A. Panchenko (2020), propose to reg-
ulate the duplication of powers of subjects of ensuring
national security and information security legislatively,
thereby improving their interaction. Worthy of discus-
sion is the statement of V.A. Lipkan (2009) regarding the
clarification of the name of the subject of national secu-
rity - “National Security and Defence Council”, which jus-
tifies the need to use the term “National Security Coun-
cil of Ukraine” at the legislative level, without the words
“and defence” because, in his opinion, defence is one of
the components of national security. E.V. Kobka (2022)
fairly proposes the legal consolidation of national secu-
rity subjects in Ukraine by approving the regulation on
interaction and coordination of national security sub-
jects, which defines the subjects, forms, and methods of
their interaction and the coordinating body among them.

Conclusions

Having investigated the activities of the NSDC of Ukraine
under the President of Ukraine and the composition of
the administrative legal status of the NSDC from the
standpoint of administrative law, specifically in the con-
ditions of martial law, the author of this paper fulfilled
the purpose of this study and concluded as follows:

The administrative legal status of the NSDC of
Ukraine as a component of the legal status is embodied
in its competence (ranked and allocated four essential
blocks), the entire set of its powers aimed at the per-
formance of its goals and tasks, including the order of
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AHoTauia

AKTyanbHICTD JOCHi)KEHHS 3yMOBJIeHA NPOTHUCTOSIHHAM 36poiHii arpecii P®, 30kpema 6e3nekoBUM
Jlep>kaBHUM opraHoM - Pazmor HarjioHasbHOI 6e3mekd i 060poHM YKpaiHu, KWW AJA Bijaciuyi Bopora
Ta 3BiJIbHEHH OKYINOBAaHUX TEPUTOpPIH aKTUBYBaB CBOK AifANbHICTb npu I[lpesugeHToBi YkpaiHu fAk
roJIOBHOKOMaH/iyBauy 36poiHUX CUJI YKpaiHU. MeTo cTaTTi € BUBUEHHS XapaKTePUCTHK aIMiHiCTpaTUBHO-
nmpaBoBoro cratrycy Paau HanioHasbHOI Ge3nekd i 060pOHHM YKpaiHM Ta HaJlaHHS HPOMO3UIiA 00
BJIOCKOHAJIEHHA CTATyCy 3 OJIAAy Ha [jil0 BOEHHOTO CTaHy B YKpaiHi. Bukopucrano pisHopiBHeBi MeToAu
HayKOBOTO MOIIYKY, HAWGI/IbLI pe3yJIbTATUBHUMH ¥ aKTUBHUMU CepeJi SKUX CTa/IU MOPiBHAJbHUN MeTo[ i
MeTOJHM aHaJi3y. ABTOp CTaTTi y3araJbHUB i NiTBepAUB HAayKOBY HOBU3HY JOC/Ii/P)KyBaHOI TeMH, a TaKOX
OKpecJIMB HU3Ky MPOTaJIUH ILI0/0 NMPaBOBOro 3abe3NedyeHHs aJMiHiCTpaTUBHO-NpaBoBoro cratycy Paau
HalioHa/sbHOI 6e3neku i 060poHU YkpaiHU. 30KpeMa, /11 BCTAHOBJIEHHS MOPSAAKY POGOTH IIbOTO OpraHy
3alpONOHOBAHO 3aTBEPAUTH PersiaMeHT, AKMU Hapasi 3aJUIIAETbCA aKTyajJbHUM. [loBeJleHO [AOLiJIbHICTh
pO3pOo06JIEHHSI Ta 3aTBEP/KEHHSI CTpPATeriyHo BaXKJIMBOTO JOKYMEHTa B YMOBaxX cborofieHHs1 - KoHmemii
npoTuzii pocilicbkiil arpecii Ta ekcrnaHcil (BoeHHIH Ta iHIIINA). ABTOp cTaTTi BBaXkae, 10 6e3MeKOBUM
Jlep>kaBHUU opraH KpaiHU Mo)Ke BUCTYNUTH iHiLliaTOpoM cTpaTerii 3aXucTy 6e3IeKH JepkaB CBiTY, OCKiIbKH
Ykpaina € ofHi€to 3 KpaiH CBiTY, ika Hapasi moTepIiae Bij 36 poiiHoi arpecii Bopora-cycifa. [[pakTu4Ha IiiHHiCTh
i€l cTaTTi Ta BUCHOBKIB, 3p06JIEHUX aBTOPOM, MOJIATAIOTh Y KOHKPETHUX MOJIOXKEHHSX, 1[0 MOXYTh OYTH
BUKOPHUCTaHI /i MiBUIIeHHS ePEeKTUBHOCTI JisI/IbHOCTI PO3IVIAYBAHOTO AEPKAaBHOT'O OPraHy, 0CO6JMBO
B yMOBAax BOEHHOrO CTaHy, a caMe 3MillHEHHI 060pOHO3/aTHOCTI JAep:KaBH, Bizfciui BiposoMHOro Hamazy
BOpOra, yA0CKOHa/IeHHI QYHKI[IOHYBaHHS MPe3UJeHTChKOI B3/, 2 TAKOXX BUKOHABYOI BJIaAM 3arajioM i ii
posraJy:KeHb, 0COGJIHUBO 110/10 3a6e3MeyeHHs HallioHa/IbHOI 6e3NeKH Jlep>KaBu

KnioyoBi cnosa:
BepxoBHuii ['osloBHOKOMaHyBay; 36pokiHi Cuin Ykpainy; 6e3neKoBUM Jlep:kaBHUN opraH; 060pOHO3/1aTHICTh;
BOEHHUH CTaH; BJIaJ13; IPe3U/IeHT; HallioHA/JIbHA Ge3meKa
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Abstract

Reforming the security sector is aimed at its transformation with the aim of increasing accountability,
efficiency, humanism, the rule of law, and establishing gender equality in the structural divisions of the
Ministry of Internal Affairs of Ukraine. One of the structural units of the Ministry of Internal Affairs of Ukraine
is the National Police. Gender parity in the National Police is a guarantee of ensuring the implementation
of the reform and compliance with global trends in the state's development. The purpose of the article is
to conduct a theoretical analysis of scientific research on the issue of gender equality in law enforcement
agencies of independent Ukraine from 1991 to the present. The methodological basis of the research was the
fundamental principles of equal rights and opportunities for men and women in society. The research used
methods of scientific research (cognition): theoretical research methods (descent from abstract to concrete,
transition from concrete to abstract), empirical research methods (comparison), complex research methods
(abstraction, analysis and synthesis, induction and deduction), which contributed to the achievement of the
research goal. The stages of scientific research on gender equality in law enforcement agencies of Ukraine
are identified and substantiated: the first stage (1991 - October 2004); the second stage (October 2004 -
November 2015); the third stage (November 2015 to the present).It was determined that scientific research
on the issue of gender equality in the law enforcement agencies of independent Ukraine concerned the legal
regulation of the work of female law enforcement officers and their social and legal protection, gender-
colored styles of behavior of employees of law enforcement agencies, their psychophysiological differences
and gender equality, psychological conditions for ensuring gender equality equality in the activities of law
enforcement agencies, features of the development of gender relations in the interpersonal communication of
law enforcement officers. Three groups of problematic issues arising in the work of a female law enforcement
officer serving in the National Police of Ukraine are singled out and described in detail. The practical value of
the conducted research lies in the conducted thorough analysis of the conducted scientific studies regarding
the issue of gender equality in the law enforcement agencies of independent Ukraine and the identification of
unresolved issues
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Introduction

At the present stage of society's development, trans-
formational changes and the course towards Euro-
pean integration are accompanied by a change in the
role of women in all spheres of life, including profes-
sional ones. The law enforcement sphere is no exception:
the police service, which until recently was considered
apurelymalematte;hasbeguntochangeitsgendercomposition.

If as of 2007, the number of women in law enforce-
ment agencies was only 14.8% of the total number of
personnel (among certified personnel - 10.6%), then
a decade later the share of women increased to 23.5%,
of which in the National Police - 21.8% (Levchenko &
Martynenko, 2008; Women. Peace. Security..., 2017).

Gender analysis of the specific features of personnel
policy in the system of the Ministry of Internal Affairs of
Ukraine (the MIAU) for 2016-2017 regarding the per-
sonnel of bodies belonging to the MIAU, central executive
authorities, whose activities are directed and coordinated
by the Cabinet of Ministers of Ukraine through the MIAU,
revealed uneven representation of men and women in
positions: three times less total number of women (man-
agers and performers) than men; compared to men, three
times less total number of women in certified positions;
almost four times less number of women in senior cer-
tified positions than men (Burbii & Bochek, 2018).

A major step in the development of gender activities
of the MIAU and the protection of the rights of women
working in law enforcement agencies was the creation
and launch of the public organization “Ukrainian Associa-
tion of law enforcement representatives” in March 2018.
This organization brought together women and men
who are representatives of law enforcement agencies
and higher education institutions of the MIAU, to ensure
equal rights and opportunities for women and men in
law enforcement agencies of Ukraine, the introduction
of gender equality and gender balance in the workplace.

As of August 2022, over 66 thousand women
(employees of the Armed Forces of Ukraine, policewomen,
female national guards, rescuers, border guards) work
and serve in the system of the MIAU (Over 66 thousand...,
2022). Currently, policewomen are members of special-
ized mobile police groups for detecting sexual crimes com-
mitted by the russian occupiers on the territory of Ukraine.

Gender issues have long been the subject of scien-
tific study by foreign scientists.

Researchers (Brown & Silvestri, 2020), who inves-
tigated the issue of women's employment in the police,
due to the reform and change in the gender ratio of
employees, recognized the increase in manifestations
of police care in police activities, but it is an exaggera-
tion to explain this only by the influence of feminization.
However, policewomen, regardless of race, are less likely
to use force than policemen (Bocar et al., 2021).

In many countries in Asia and Latin America, wom-
en's police stations have been established and operate,
including social workers, lawyers, psychologists, and
policewomen. The advantages of this innovation are
women's access to justice, prevention of gender-based
violence, reduction of the duties of policewomen and
the possibility of their career growth, as well as a reduc-
tion of the burden on standard police stations (Carring-
ton et al., 2020). Limitations of this model compared to
conventional models of policing are that female police
stations may not be associated with positive perceptions
of policewomen, and their segregation may lead to unin-
tended consequences (Nirvikar, 2020).

And even though there are still gender stereotypes
both among candidates for police service and among
active police officers, only a small proportion of them
support the gender-stereotypical view of men and
women in the police service, the majority favour gen-
der equality of police officers of different sexes in the
performance of police tasks (Bloksgaard et al., 2020).
According to the results of Brown Katharine and
Reisig Michael (2020), the influence of the procedural
attitude of legal authorities on the legitimacy of police
activity does not differ and is the same, regardless of
the gender of the police officer.

The purpose of this study was to conduct a theo-
retical analysis of the state of research on gender equal-
ity in law enforcement agencies of Ukraine in the period
from 1991 to the present. The task of this study was
to determine the specific features of the development
of gender issues in law enforcement agencies of Ukraine,
specifically, in the National Police of Ukraine, to iden-
tify unresolved problems that require further scientific
research with the purpose of integrating them into the
practical activities of police officers (Kushnir, 2020).

The material for this paper was the published sci-
entific research related to the study of gender equality
in law enforcement agencies of independent Ukraine in
the period from 1991 to the present.

The historical prerequisites for the legal regulation
of women's labour in Ukraine were their separation as
a category of workers to whom restrictive and prohibitive
norms in labour relations are applied (Shulzhenko, 2018).

First stage of research on gender equality

in law enforcement agencies of Ukraine
(1991 - October 2004)

This stage began with the declaration of independence
of Ukraine and the creation of the Ukrainian police.
The main regulations governing women's service in the
police were the Law of Ukraine “On Police”! and regula-
tions on the service of ordinary and commanding per-
sonnel of internal affairs bodies?

!Law of Ukraine No. 565-XII “On Police”. (1990, December). Retrieved from https://zakononline.com.ua/documents/show/156094__600774.
2Resolution of the Cabinet of Ministers of the Ukrainian SSR No. 114 “On the Approval of the Regulation on the Completion of Service by the
Rank and File of Internal Affairs Bodies”. (1991, July). Retrieved from https://zakon.rada.gov.ua/laws/show/114-91-%D0%BF#Text.
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The main tasks and principles of the militia, the legal
basis, the organization, and subordination of the militia,
the rights and responsibilities of the militia, admission to
the service in the militia, completion of service, legal, and
social protection of police officers, and their responsibil-
ities were enshrined in the Law of Ukraine “On Police”.

The regulation on the completion of service by ordi-
nary and senior members of the internal affairs bodies
determined the rights, duties and responsibilities, issues
regarding the assignment, demotion, and deprivation
of special ranks, appointment to positions, transfer and
promotion, dismissal from service, certification, vaca-
tions, special features of the course services by separate
categories of persons of the senior staff.

At that time, scientists of various fields of knowledge
showed a permanent scientific interest in gender issues
in the law enforcement agencies of Ukraine.

The second stage of research on gender
equality in law enforcement agencies

of Ukraine (October 2004 - November 2015)
In October 2004, the position of adviser to the Minister of
Internal Affairs of Ukraine on human rights and gender
issues was introduced (Levchenko & Martynenko, 2008).

Conducting scientific research on gender equality
in the activities of law enforcement agencies of Ukraine
began in 2008 with the adoption of the “Program for
Ensuring Gender Equality in the Security Service of
Ukraine until 2011” (Maksymenko, 2010). Actually, until
2016, the MIAU belonged to the small number of execu-
tive authorities that developed branch and departmental
regulations on gender issues (Zhukovska, 2020).

The first gender studies under the partnership of
the MIAU were carried out within the framework of the
project “Program of Equal Opportunities and Rights
of Women in Ukraine”, which was implemented by
the United Nations Development Program (UNDP) in
Ukraine under the aegis of the European Union and the
Swedish International Development Cooperation Agency
(SIDA) in 2008 (Levchenko & Martynenko, 2008) and
2009 (Blaha, 2009).

Issues of gender development of police activity in
Ukraine, specifically the service of women in the Ukrain-
ian police, as well as in peacekeeping missions, regula-
tory protection of rights in the field of observing wom-
en's rights and promoting gender equality, the formation
of gender policy in law enforcement agencies of Ukraine
were reflected in the work prepared with the involve-
ment of the adviser to the Minister of Internal Affairs of
Ukraine on human rights and gender issues (Levchenko
& Martynenko, 2008; Plugatar, 2018).

In 2009, a study was conducted on the opinions and
experience of law enforcement officers regarding gender
equality and gender discrimination of female employ-
ees in their operational and official activities. This
study recorded the existence of a pronounced situation
of gender asymmetry of personnel in law enforcement
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agencies (the presence of the so-called “pyramid”: as
the level of positions increases, the number of women
working for them decreases) (Blaha, 2009). The assess-
ment of the prevalence of discriminatory manifestations
in law enforcement agencies allowed developing poten-
tial mechanisms for their deterrence and prevention.

Since 2008, scientific research has been conducted
on the legal regulation of the labour of women working
in law enforcement agencies.

In her thesis paper, N.A. Cherednichenko (2008)
considered the features of social and legal protection of
female law enforcement officers. The scientist concluded
that the implementation of measures to implement gen-
der policies solely to improve the status of women does
not factor in the situation in which men find themselves,
as a result of which there will be no changes in overcom-
ing gender imbalance.

Scientist Yu.V Ivchenko (2009) was the first to com-
prehensively investigate the philosophical and legal
foundations of gender policy in Ukraine in the context
of the activities of law enforcement agencies. She con-
sidered the term “gender” as a philosophical and legal
category that allows considering a person not as an
extra-sexual being but allows forming a tolerant attitude
towards men and women. Theoretically understand-
ing the problem of equality between women and men,
the scientist concluded on the importance of using the
advantages of gender-based styles of behaviour of law
enforcement officers.

N.V. Maksimenko (2010) conducted one of the first
comprehensive studies in Ukraine concerning the issues
of women's service activities in law enforcement agen-
cies and their administrative legal support. The scientist
considered gender equality as “a universal principle in
the field of human rights, which gives persons of the two
sexes equal rights and opportunities for their involve-
ment in all spheres of public, state, and private life”.

V.V. Kirichenko (2011) investigated the specifics
of the administrative legal regulation of gender equal-
ity in the activity of the internal affairs bodies (IAB) of
Ukraine, considering the psychophysiological and other
characteristics of men and women. In her opinion, “gen-
der equality in the IAB” is “a mode of activity in which
persons of different sexes are given equal rights and
opportunities to enter and complete service in the IAB,
considering the physiological characteristics of the per-
son”. In her opinion, the establishment of differentiated
standards for physical training for men and women; shift
schedule for a woman during breastfeeding is not a vio-
lation of gender equality.

Specific features of gender relations in the system
of professional interaction of law enforcement officers
became the object of scientific interest of V.V. Kudria
(2011). The scientist substantiated gender equality as
“the equal legal status of women and men and equal
opportunities for its enjoyment, which allow individu-
als to freely use their abilities to take part in the political,
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economic, social, public, and cultural spheres of life
regardless of gender” (Kudria, 2011).

Scientist .V Shulzhenko (2012) comprehensively
researched and scientifically analysed the specific fea-
ture of the legal regulation of female labour in law
enforcement agencies according to gender profile, con-
sidering the sex and the specifics of professional activ-
ity (Shulzhenko, 2012). The scientist supported the idea
of gender equality when serving in law enforcement
agencies and proposed adding a corresponding article
to the Law of Ukraine “On the Police”!.

A.V. Moroz (2012) considered gender relations in
the IBA of Ukraine as “a new social reality formed at the
intersection of the social institution of law enforcement
agencies and gender institutions of Ukrainian society,
and which incorporates the signs of a predominantly
patriarchal ideology of both the former and the latter”.
The sociodiagnostics of the reform of gender relations
in the law enforcement agencies of Ukraine, conducted
by Moroz, proved the ineffectiveness of gender trans-
formations: the existence of gender inequality, which
is manifested in gender asymmetry, gender imbalance
and discrimination at the level of interpersonal relations
(Moroz, 2012). Social technology for improving gender
relations in law enforcement agencies of Ukraine should
include systematic actions at the levels of legal, scien-
tific and methodological, personnel, information and
organizational, and socio-psychological support. The
researcher substantiated, adapted, and applied theo-
retical models to understand gender relations in law
enforcement agencies: the model of the development
of “recognized” and “outsider” relations (to explain the
internal mechanisms of gender inequality in the rela-
tionship between men and women, the causes of gen-
der conflicts); the model of schismogenesis (to under-
stand the specifics of the development of the conflict,
the split in gender relations in law enforcement agen-
cies) includes three types of interaction that lead to gen-
der inequality: symmetrical schismogenesis (reacting
to any manifestation of the enemy's power in the same
way); complementary schismogenesis (the determi-
nation and manifestations of the growing strength of
one side are strengthened due to the weakening of the
opposition of the other side, which accepts the norms,
rules of behaviour, and the image of the dominant side);
exchange (women are given work that men do not want
to perform, e.g., keeping records); marginality/central-
ity model (to understand the position of law enforcement
officers and its consequences within gender relations).

Scientist O.M. Smirnova (2015) emphasized the
importance of factoring in the psychological condi-
tions of ensuring gender equality in the activities of law
enforcement agencies of Ukraine, namely: awareness by
employees of the importance of gender equality, ade-
quate attitude towards female law enforcement officers.

Thus, in Smirnova's thesis paper, gender-based
styles of behaviour of male and female employees were
analysed, attention was paid to their psychophysio-
logical differences, and psychological conditions for
ensuring gender equality were considered.

The third stage of research on gender
equality in law enforcement agencies

of Ukraine (November 2015 - present)

Since November 2015, scientific research on gender
issues in the structure of the newly created National
Police of Ukraine begins.

The study of the theoretical and legal aspect of the
specific features of gender relations, conducted by O.S.
Golub (2018), allowed determining that according to the
direction and totality of its legal means, the legal regula-
tion of gender relations forms the following types: dis-
criminatory type (restriction of the rights and opportu-
nities of one gender compared to the other). This type
contributes to the gender gap in society and perpetuates
the stereotype of the preference for a particular article;
paternalistic type (aimed at protecting women's rights
and freedoms). This type of legal relationship is aimed at
supporting only women; egalitarian type (creates equal
opportunities for men and women in all spheres). This
type makes provision for a system of legal norms and
real mechanisms for their implementation to ensure
equality of representatives of different sexes.

Researcher A.l. Tabanova (2018) advocates a gen-
der-differentiated approach to the work efficiency of men
and women (achieving the maximum economic effect
through the rational use of labour potential from the
standpoint of gender specifics). In her opinion, gender
balance is “a fairer distribution of resources and income,
rights and responsibilities, workload and rest between
the sexes” (Tverdokhliebova, 2017). Therewith, the
researcher addresses the compliance of the Constitution
of Ukraine with European standards and the proclama-
tion of gender equality, but also points out the declara-
tive nature of these provisions due to the lack of con-
solidation of the relevant procedures and mechanisms.

Problematic issues in the field of ensuring gen-
der equality in the activities of the National Police of
Ukraine, according to T.A. Pluhatar (2018), are the
observance of gender equality in the recruitment of men
and women to the police; equal rights and opportunities
for male and female police officers; sexual harassment
at the workplace; the existence of certain aspects of dis-
crimination against both men and women.

0.0. Uvarova (2019) noted that the principle of true
equality lies in treating women differently in the follow-
ing cases:

- related to biological and socially determined differ-
ences between women and men (the period of pregnancy
of awoman, the time after childbirth and during lactation);

I !Law of Ukraine No. 565-XII “On Police”. (1990, December). Retrieved from https://zakononline.com.ua/documents/show/156094__600774.
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- to address the consequences of discrimination
against women in the past and/or now (ensuring a more
balanced representation of women in leadership);

- to reallocate power and resources between women
and men to ensure balance (e.g., introducing quotas for
women's representation).

According to the conclusions of the study conducted
by L.P. Andrusiak (2017), she distinguishes between
the terms “gender equality” and “women's rights” in
terms of content and relationship. In her opinion, gen-
der equality is the equality of persons regardless of
their gender in all spheres of social life, whereas wom-
en's rights are “the specific rights of women, determined
by their reproductive function, their desire, ability, and
possibility of motherhood, which is a condition for the
continued existence of human society”.

N.Ye. Tverdokhliebova (2017) believes that when
integrating gender into the reform of police forces, gen-
der expertise, gender analysis, gender management, gen-
der statistics, and gender training of personnel should
be carried out.

Scientists note that the causes of gender inequal-
ity in society are religion, gender stereotypes, and gen-
der attitudes (Kaminska, 2018). These are gender ste-
reotypes of masculinity-femininity, gender stereotypes
regarding ideas about the division of family and profes-
sional roles between men and women, and gender ste-
reotypes determined by the specifics of labour, as well
as gender attitudes of patriarchal and feminist types.

0.V. Gorbachova (2016) spoke about the need for
new qualities from law enforcement officers, consid-
ering the gender aspect, based on an egalitarian sys-
tem of ideas. Researchers Ye.A. Savela, A.S. Yaroshenko
(2019) and N.E. Tverdokhlebova (2017) challenge
claims about gender equality as equality in the duties
of national police officers, which are explained by dif-
ferent biological indicators, physiological differences
between women and men. D.H. Tinin and V.P. Timo-
feiev (2022) understand gender equality as a fair and
equal distribution of power, influence, and resources
between men and women.

A.Blagaetal, (2009) and A.H. Harkusha's research
(2019) concerned the problem of gender stratification in
the National Police of Ukraine. On the way towards gen-
der parity, it is necessary to remember the established
traditions regarding gender-role stereotypes and the
physical and psychological characteristics of women.
The police service makes demands on women that are
contrary to the conventional understanding of the posi-
tion of women as such, and therefore it is necessary to
supplement the Labour Code of Ukraine with a provi-
sion on the mandatory creation of special supervisory
associations that monitor the observance of equal rights
and opportunities for women and men in organizations,
enterprises, institutions, specifically, and the National
Police of Ukraine; to introduce disciplinary responsibil-
ity (with further consequences for service) of managers
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who limit the rights of pregnant women; women's rights
related to their reproductive function; the rights of
women who are on leave to take care of a child until it
reaches the age of three.

N.V. Halitsyna (2020) thoroughly investigated
the mechanism of ensuring gender equality in the
bodies of the National Police of Ukraine (characteris-
tics, components, levels). She determined that gender
equality in the bodies of the National Police of Ukraine
is ensured at the national and departmental levels, and
also described the components of the mechanism for
ensuring gender equality in the bodies of the National
Police of Ukraine and the tools for ensuring it at the
level of departmental regulation. Halitsyna advocates
the introduction of gender quotas in the bodies of the
National Police of Ukraine, which will allow the princi-
ple of gender equality to be observed when: recruiting
women to serve in the National Police; appointment of
female police officers to managerial positions; inclusion
of female police officers in the competitive and attesta-
tion commissions.

Therewith, the introduction of a quota for the selec-
tion of women in law enforcement agencies should be
balanced and substantiated (over-engagement with gen-
der issues can lead to a decrease in the quality of the
professional composition of the police).

L.H. Kovalchuk et al., (2017), V.S. Medvedev, D.A. Hor-
benko (2020) are convinced that the active reform of the
security sector of Ukraine contributed to the implemen-
tation of the principle of gender equality in the force
structures. However, it is still important to optimize
service activities by solving existing issues of equality
between men and women to eliminate gender imbal-
ances in the service, further ensuring gender equality
in the security sector based on an egalitarian system of
ideas, competence, and professionalism of police officers
regardless of their gender.

N.V. Kushnyr (2020) notes that the proper imple-
mentation of the principle of gender equality in labour
relations is the establishment of equal rights of men and
women when bringing to legal responsibility.

Based on the analysis of the state of ensuring gender
equality in the system of the MIAU, scientist O.Yu. Drozd
(2020) identified the following solutions:

- to develop mechanisms to ensure equal access for
women and men to take part in peacekeeping and spe-
cial operations, in the work of advisory bodies, civil-mil-
itary cooperation and measures to combat gender-based
offences in the service;

- to develop a separate mechanism for handling
complaints in case of gender-based offences committed
by colleagues in the service;

- to unify the requirements for physical fitness for
candidates for service, considering the international
practices on this issue and their statutory regulation.

N.V. Lyakh (2021) understands gender equality as
“fair treatment of women and men, a sign of the rule
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of law, an indicator of the level of development of soci-
ety, a condition for the development of democracy”. The
researcher defines the gender policy in the system of the
National Police as “a set of actions to ensure the appro-
priate social status of police officers pursuant to educa-
tion, professional, and personal qualities, level of cul-
tural development and potential based on guaranteeing
equal opportunities for women and men”.

The author of this paper agrees with the scientific
opinions of M. Lisa et al,, (2019) L.V. Martseniuk, and
0.V. Hruzdiev (2021) regarding the implementation
of gender equality in the security sector of Ukraine: to
achieve a balanced professional and personal life, it is
necessary to factor in such important aspects of life as
health, relationships, career, self-improvement, rest. The
advantages of gender equality include ensuring a repre-
sentative composition; minimizing gender discrimina-
tion and preventing sexual harassment in the workplace;
creating a non-discriminatory culture; and respecting
international and national obligations.

N.A. Orlovska, and Yu.P. Stepanova (2021) note
the outstanding role of Resolution No. 1325 (Women.
Peace. Security..., 2017) in ensuring gender equality and
expanding women's rights in the security and defence
sector (Orlovska, 2021). M.I. Sayenko et al. (2021) empha-
size the problems of women in appointing police officers
and implementing a gender-balanced approach in the
ranks of the National Police of Ukraine (Saienko, 2021).

The author of this study agrees with the opinion
I.Ye. Slovska (2021), who is convinced that the imple-
mentation of the principles of gender equality, as well as
the implementation of “positive actions” aimed at elim-
inating the imbalance in the opportunities of women
and men, directly depends on the activity of rights hold-
ers. Indeed, existing gender stereotypes and gender atti-
tudes began to gradually transform under the influence
of feminitives: lady major, lady press officer, police-
woman, etc. High motivation will help to successfully
overcome the existence of “natural” gender roles, with-
out which it is too difficult to overcome gender inequality.

N.L. Polishko (2021) carried out a comprehensive sci-
entific study of the legal regulation of the work of female
police officers serving in the National Police of Ukraine.
Under the legal protection of female police officers, Pol-
ishko understands a system of legal norms aimed at pre-
venting and eliminating violations of the rights of a police-
woman in the performance of her official duties, as well
as the activities of state authorities and officials to ensure
their implementation. The scientist classified guaran-
tees of compliance with the labour rights of women
serving in the National Police of Ukraine as follows:

1) general guarantees (apply to all police officers
and allow them to legally exercise the right to labour);

2) special guarantees (security and protection of the
labour rights of policewomen):

prohibition of engagement of women who have chil-
dren under the age of three to work at night; sending

women who have children from three to fourteen years
of age on a business trip without consent; refusal of
employment due to the presence of children under the
age of three (for single mothers, a child under the age
of fourteen or a child with a disability); imposing on the
employer the obligation to provide women with the pos-
sibility of combining work and family responsibilities;
lower requirements for physical training; the right to
protection against unjustified refusal to join the National
Police or illegal dismissal.

In her opinion, the social protection of female police
officers should ensure compliance with the fundamental
social rights of policewomen, creating appropriate con-
ditions for their official activities.

Professional career of a woman in the law
enforcement sphere

A small number of scientific papers are available regard-
ing a woman's career in law enforcement. 0.M. Chuyko
and N.V. Kuravska (2019) believe that gender aspects
of career should be investigated, focusing on the terms
“career”, “professional activity”, “employment”, and
career should be considered as “dynamics of the entire
working life of a person”, “professional development”,
“component of self-fulfilment”. The levels of factors that
affect the career of a person, in their opinion, are micro-
level (factors directly related to the personality), meso-
level (related to the interaction of the individual with
the organizational environment), macro-level (reflect-
ing more institutional influences).

H.S. Buha (2017) notes that the performance of tra-
ditional family duties and job responsibilities in the
workplace, the lack of “family time” adversely affects
the family and the service of a woman as a result of her
“double employment”.

N.A. Bilevych (2021) investigated gender features
of self-fulfilment in the professional activities of women
employees of the National Police of Ukraine. She identi-
fied the factors that affect the foreign and internal pro-
fessional success of plicewomen of the National Police
of Ukraine. The researcher stated that optimization of
professional interaction between representatives of dif-
ferent gender groups is facilitated by their joint activities
at the level of small groups.

Researchers spoke in favour of the introduction of
professional and psychological training into the sys-
tem of professional and psychological training of police
officers, the introduction into the organizational cul-
ture of a fair attitude of management and all employ-
ees towards both women and men (Smirnova, 2015;
Shevchenko et al., 2018; Bilevych, 2021); psychological
support of policewomen at various stages of their profes-
sional activity, including through the implementation of
a program to increase the motivation to achieve success
in the professional sphere and the desire for self-devel-
opment (Buha, 2017); formation of gender competence
of law enforcement officers in the system of professional
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training and professional development of police
officers (Formation of gender competence..., 2022).

Large-scale research of gender issues in law
enforcement agencies of Ukraine

With the creation of the National Police, large-scale gen-
der studies in law enforcement agencies also began to
be conducted. These studies were initiated by the Dep-
uty Prime Minister for European and Euro-Atlantic Inte-
gration of Ukraine and supported by the Office of the
Deputy Prime Minister of Ukraine for Euro-Atlantic Inte-
gration. Expert and technical support for the study was
provided by the UN Women structure, and financial sup-
port was provided by the Government of the Kingdom
of Sweden. Thus, from May to August 2017 and with the
involvement of security and defence sector agencies, the
“Gender Impact Assessment on the Security and Defence
Sector of Ukraine” (2017) was conducted.

The study was conducted with the involvement
of five agencies of the security and defence sector
(the Ministry of Defence of Ukraine and the General Staff,
the MIAU (National Police, National Guard of Ukraine,
State Border Service of Ukraine). The results of the study
are reflected in the report, which contains an explana-
tory note, background information, evaluation review,
methodology, results (six sections), conclusions, recom-
mendations, appendix. The section “Institutional culture”
describes gender issues and relations between male and
female employees (existence of gender stereotypes; very
low awareness of gender issues and sexual harassment);
issues of leadership and public speaking (lack of con-
ceptual understanding of gender equality by manag-
ers; increasing their personal responsibility) (Gender
Impact Assessment..., 2017). The personnel section
describes the specifics of recruitment and selection (a
slight increase in the number of women working in the
security and defence sector), staff retention, appoint-
ment, promotion, and remuneration, mentoring and
support. The prepared practical recommendations are
aimed at solving the identified problems and strength-
ening the integration of the gender concept in the secu-
rity and defence sector (Over 66,000 women..., 2022).

In 2017, a pilot research project on the fundamen-
tal issues of the theory and practice of integrating gen-
der approaches into the educational process of higher
education institutions of the security and defence sec-
tor of Ukraine began, which ended with the creation
of Methodological Recommendations in the summer of
2020 (Methodical Recommendations..., 2021). Almost
a third of all higher education institutions of the security
and defence sector of Ukraine joined the project on the
unification of approaches to teaching gender topics, and
the methodological recommendations developed based
on the conducted study are recommended by the aca-
demic councils of higher education institutions of the
security and defence sector of Ukraine for use in the edu-
cational process (Volobuyeva et al., 2021).
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Currently, an information and training manual has
been published for security sector specialists on gender
aspects of conflicts (Women. Peace. Security..., 2017).
The manual consists of six chapters, appendices, and
a dictionary of the most commonly used terms that
directly relate to the topic of gender equality, the forma-
tion of non-discriminatory behaviour skills, and counter-
ing gender-based violence.

In 2018, the Ukrainian Centre for Social Reforms
published the results of research on the modern under-
standing of masculinity, which was commissioned by
UNFPA and the United Nations Population Fund, with
the support from the Department for International
Development of the Government of Great Britain and
Northern Ireland (UK DFID) (Ministry of Social Policy...,
2018; Modern understanding of masculinity..., 2018).
The methodological framework of the survey was based
on IMAGES (International Men and Gender Equality
Survey) approaches adapted to the local socio-cultural
context. The purpose of the study was to analyse the
process of socialization of modern men, examining the
features of their behavioural models, attitudes and cul-
tural practices associated with the influence of gender
norms and stereotypes.

In 2019, within the framework of the UN Women
Project “Gender Equality at the Centre of Reforms, Peace,
and Security”, which is carried out with the financial sup-
port of Sweden, the UN Women structure in Ukraine pre-
pared the collection “Gender Issues in the Security Sec-
tor”, which was translated and published by the OSCE
Bureau for Democratic Institutions and Human Rights
(OSCE/ODIHR) (Deni, 2019).

On the initiative of the MIAU, in the period from
February 2019 to December 2020, the study “Under-
standing masculinity and gender equality in the secu-
rity sector of Ukraine” (IMAGES) was conducted
(Understanding masculinity..., 2021). This was the
first national study in the history of the Ukrainian
security sector. The survey covered 1,595 employees
of the National Police, the National Guard of Ukraine
and the State Border Guard Service of Ukraine in an
equal ratio between employees (15% of the total num-
ber of respondents were women) from six administra-
tive regions of Ukraine (west, centre, east, south coun-
tries). The sample consisted of representatives of these
services, including those who, at the time of the sur-
vey, were on duty in the Joint Forces Operation area,
those who had returned from there, and those who had
no such service experience. Expert and technical sup-
port in conducting the research was provided by the
structures of UN Women with the financial support of
the governments of Sweden and Norway and in part-
nership with the National Academy of Internal Affairs,
the non-governmental organization “Promundo”, the
Kyiv International Institute of Sociology. The results of
the study of issues of masculinity and gender issues in
the Ukrainian security sector were answers from men
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and women to questions about gender equality in the
family, at work and in society.

That is, the conducted research pointed to the need
to implement effective actions for the organization of
personnel work and conduct preventive measures of
an educational, psychological, and educational nature,
aimed at the formation of employees' conscious atti-
tude towards their work, their observance of gender
equality, mutual respect and tolerance. It also identi-
fied the need to create a roadmap for the implemen-
tation of gender policy in the divisions of the MIAU
and develop recommendations for further promotion
of gender equality as a priority area in the security sec-
tor. The real implementation of the research results in
the practical activities of police units was the develop-
ment and implementation of training classes aimed at
forming the gender competence of employees of the
units of the MIAU (Formation of gender competence...,
2022; Perunova et al., 2022).

Based on the analysis, the following stages of sci-
entific research on gender equality in law enforcement
agencies of Ukraine can be distinguished:

The first stage (1991 - October 2004) began with
the declaration of independence of Ukraine. At this time,
the Ukrainian police was created, the Law of Ukraine
“On the Police” and the regulations on service in inter-
nal affairs bodies were adopted. This stage is character-
ized by a permanent scientific interest in gender issues
in the law enforcement agencies of Ukraine of scientists
of various fields of knowledge;

The second stage (October 2004 - November 2015)
began with the introduction of the post of advisor to
the Minister of Internal Affairs of Ukraine on human
rights and gender issues. It is characterized by the
emergence of comprehensive sociological and psycho-
logical studies on gender equality in the context of law
enforcement activities, but these studies are not sys-
tematic in nature;

The third stage (November 2015 - present) began
with the reform of the Ukrainian police and the crea-
tion of the National Police of Ukraine. It is character-
ized by gender studies within the framework of scien-
tific national studies, which are systematic in nature
and have the status of national programs and projects
with subsequent integration into the training system of
future specialists.

Thus, based on the analysis of scientific research
on gender equality in law enforcement agencies, prob-
lematic issues that arise in the work of a female law
enforcement officer can be identified as follows:

1) problematic issues affecting a woman's “self-con-
cept” (Gender in psychological...,, 2015): insignificant
representation of women in law enforcement agencies;
some women in leadership positions in law enforce-
ment; work in double load mode; management's mostly
negative attitude towards women of reproductive age;
perception of women's professional achievements not as

their own, but as undeserved advancement up the career
ladder; constant overcoming of stereotypes by a woman
in her professional activity; the problem of a woman's
combination of family and professional spheres of life;
the intensity of law enforcement activities, which affects
other areas of a woman's life.

2) problematic issues that exist in the professional
environment of law enforcement officers (Gender in
psychological..., 2015; Martsenyuk, 2021): “vertical”
and “horizontal” official relations; rivalry between
women and men in the traditionally male-dominated
field of police activity; identity crisis as a possible con-
sequence of a woman's adaptation to the “male” man-
agement system.

3) problematic issues of professional activity of
a female law enforcement officer (Prykhodko, 2018): dif-
ficulties in completing power and speed physical tests
by women due to the specifics of their anatomy; prob-
lems of using self-defence techniques in real situations
of countering offenders; unsuitable police equipment
for its use by female police officers; problems in pro-
motion due to the bias of male managers; the spread of
sexual harassment.

Conclusions

The analysis of scientific research on gender equality in
law enforcement agencies of independent Ukraine from
1991 to the present allowed establishing that the sub-
ject of gender equality in law enforcement agencies of
Ukraine is in the circle of interest of scientists of vari-
ous areas of knowledge (law, psychology, sociology, etc.).

Features of the development of gender issues in
law enforcement agencies of Ukraine, specifically in the
National Police of Ukraine, are characterized by three
stages of scientific research of gender-based official rela-
tions: 1991 - October 2004; October 2004 - November
2015; November 2015 - present.

Ensuring gender equality in law enforcement
agencies is considered by scientists at the levels of
legal support (adopting laws and departmental reg-
ulations, ensuring effective mechanisms for their
implementation); scientific and methodological sup-
port (conducting scientific research and implementa-
tion of their results); personnel support (recruitment
to the police, moving away from gender asymmetry in
the personnel composition towards gender balance
in management positions, implementation of a gen-
der-balanced approach); informational and organiza-
tional support (informing and legal education of police
officers on gender issues; constant monitoring of the
state of implementation of gender equality in units);
socio-psychological support (psychological support for
the career growth of men and women during the entire
period of their service).

Unresolved problems that arise in the work of
a female law enforcement officer and require further
scientific research and integration into the practical
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activities of police officers are three groups of problems
(problems that affect the “self-concept” of a woman;
problems that exist in the professional environment of
law enforcement officers; problematic issues of profes-
sional activity of a woman). Based on the conducted the-
oretical analysis, it was found that the prospect of further
scientific research is to investigate the features of gen-
der-based interpersonal relations of police officers of the
National Police of Ukraine.
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IcTOPUYHI BUTOKMU
Ta Cy4aCHMM CTaH AocniaXeHb reHAepPHOI PiBHOCTI
B MPaBOOXOPOHHUX OpraHax YKpaiHu
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AHoTauia

PedopmMyBaHHs ceKTOpy 6e3neKku CHpsIMOBaHE Ha HOro NepeTBOPEHHSI 3 METOH 3a6e3NevyeHHs] ONTHMasbHOL
miA3BiTHOCTI, M BUIIEHHS e)EeKTUBHOCTI, TyMaHi3My, BEpXOBEHCTBA NPaBa, yTBEPPKEHHS 'eH/IepHOI piBHOCTI B
CTPYKTYPHUX Mifipo3/isiax MiHicTepcTBa BHYTpillIHIX cripaB YKpaiHu. OAHUM 3i CTpyKTYpHUX migpo3zinie MBC
Ykpainu € HaujoHanpHa moJiLis, /e reHjiepHa MapUTETHICTb CAYTYE 3alOPYKOI0 3abe3ledyeHHs! MMPOBeJEeHHS
pedopMu ¥ BiJNOBIAHOCTI 3araJIbHOCBITOBUM TEH/IEHIiSIM PO3BUTKY AiepkaBu. MeToro CTaTTi 6yJI0 NpOBEAEHHS
TEOPeTUYHOT0 aHAJIi3y HAyKOBUX JOC/Ai/PKEeHb CTOCOBHO NMpPOOGJIeMaTUKU IeHJIepHOI PIBHOCTI B NPaBOOXOPOHHUX
opraHax HesasiexHol YkpaiHu 3 1991 poky noHHHI. MeTOA0JIOTIYHOI0 OCHOBOK JOCJi/PKEHHS CTaIM 3acaZHu4i
MPUHIUIMN PiBHUX IpPaB i MOMUIMBOCTEN YOJIOBIKIB Ta KIHOK y CYCHIbCTBI. Y JOC/TIPKEHHI BUKOPUCTAHO TaKi
MeTO/JM HAyKOBOTO JOC/i/PKEHHS: TeOpeTH4YHi (CXOMpKeHHs BiJi abCTPAaKTHOTO [0 KOHKPETHOro, INepexif Bif
KOHKPETHOTI'0 /10 abCTPAKTHOI0), EMIIPHUYHI Ta KOMILIEKCHI (aGCcTparyBaHHs, aHaIi3 i CUHTE3, iIHAYKLiA Ta JeAyKLis),
10 CHPUSIM JOCSATHEHHIO METH JOC/i/KeHHs. BHoOKpeMJieHO W OOIpYHTOBAaHO eTalM HAyKOBUX JOCJiIKeHb
reH/iepHoOI PiBHOCTI B TPAaBOOXOPOHHUX OpraHax YkpaiHu: nepini etamn (1991 pik - xoBTeHb 2004 poky); Apyruit
ertan (>xoBTeHb 2004 poky - sivcronaz 2015 poky); Tpetiéi etan (siucronay 2015 poky - foHuHI). BusHaueHo, 110
HayKOBi JJOC/i/PKEHHS 3 NMPOOJIEMAaTHKY TeH/epHOi PiBHOCTI B MPAaBOOXOPOHHHUX OpraHax He3asIexHol YKpaiHu
CTOCYBaJIMCA IPABOBOTr'0 PEryJII0BaHHA Npalli KiHOK-IIpaBOOXOPOHHUIb i IX COLia/IbHO-[IPAaBOBOI0 3aXHUCTY, FeHIePHO
3a0apBJIEHUX CTWIIB MOBEiHKH IMPaIiBHUKIB (MpalliBHULb) MIPAaBOOXOPOHHUX OPraHiB, IXHIX MCUx0di3ioioriyHux
BiZIMiHHOCTEH i reH/iepHOi PiIBHOMPABHOCTI, ICUXOJIOTIYHHUX YMOB 3a0e3Ie4YeHHs] reH/IeEpHOl PiBHOCTI B AisS/IBHOCTI
MIPaBOOXOPOHHUX OpraHiB, 0COGJMBOCTEN PO3BUTKY TeHJEPHUX BiJHOCUH Y MIXXOCOOGUCTICHOMY CIiJIKYBaHHI
MIPaBOOXOPOHLiB. BUOKpeMJ/IEHO Ta ZieTa/IbHO ONMCAHO TPH I'PyIH NPo6JIEMHUX MUTaHb, 1[0 BUHUKAIOTb ¥ POOOTI
>KIHKU-TIPaBOOXOPOHHHULY, siKa CayXuTb y HanjjoHanpHilt mosinii Ykpainu. [IpakTuyHa LiHHICTH HpPOBEJEHOTO
JIOC/Ti/PKEHHS TOJISITaE B I'PYHTOBHOMY aHasli3i NMpOBeJleHUX HAYKOBUX [JOC/i/PKEHb CTOCOBHO MNPO6JieMaTHKH
reH/iepHoi piBHOCTI B NPAaBOOXOPOHHUX OpraHax He3a/leXKHOi YKpaiHM Ta BU3HAYEHHI HeBUpILIEHUX IUTaHb

Knio4JoBi cnoBa:
reH/iepHa piBHICTb; IPaBOOXOPOHHI opraHy; HalioHanbHa noJilis YKpaiHu; 40J10BiKU-NOMILEeNChbKi; XKiHKU-

MOJIi I e ChbKi

Law Journal of the National Academy of Internal Affairs, 13(1), 63-73

73 I


https://lawscience.com.ua/en/journals/tom-26-2-2021/genderna-rivnist-zvuchit-yak-utopiya
http://www.disslib.org/psykholohichni-umovy-zabezpechennja-hendernoyi-rivnosti-v-dialnosti-orhaniv.html
http://www.disslib.org/psykholohichni-umovy-zabezpechennja-hendernoyi-rivnosti-v-dialnosti-orhaniv.html
https://er.dduvs.in.ua/handle/123456789/10073
https://dspace.univd.edu.ua/xmlui/handle/123456789/2694
https://dspace.univd.edu.ua/xmlui/handle/123456789/2694
https://www.naiau.kiev.ua/files/zakon_ukr/gender/2021_03_25/UnWomen_2021_Resume_Ukr.pdf
https://nlu.edu.ua/wp-content/uploads/2021/05/msc_9_copy.pdf
https://www.kmu.gov.ua/storage/app/sites/1/18%20-%20Department/18%20-%20PDF/08.2021/hei-web-final.pdf
https://www.kmu.gov.ua/storage/app/sites/1/18%20-%20Department/18%20-%20PDF/08.2021/hei-web-final.pdf
https://www.kmu.gov.ua/storage/app/sites/1/18%20-%20Department/18%20-%20PDF/08.2021/hei-web-final.pdf
https://ccu.gov.ua/library/genderna-polityka-v-normatyvno-pravovyh-dokumentah-naukovo-informaciyne-vydannya

B ~olitical neutrality as an indicator...

UDC [347.963:35.082.4]:32-021.472
DOI: 10.56215/naia-chasopis/1.2023.74

Political neutrality as an indicator
of professional prosecution

Anton Voitenko’

Postgraduate Student

Lviv State University of Internal Affairs
79007, 26 Horodotska Str., Lviv, Ukraine
https://orcid.org/0000-0002-6174-499X

Abstract

The relevance of the topic is determined by the importance of the principle of political neutrality as a
preventive factor in the professional activity of the prosecutor, which calls for ensuring him from the external
influence of any political force and the appearance of personal illegal interests in social cataclysms). The
purpose of the article - to consider the professional activity of the prosecutor through the understanding
of its principles as indicative characteristics of professional skills and professionalism. To confirm this, the
author chose functionalism as the main methodological approach, which gave him reasons to claim that the
functions of activity determine professional skills (the profession of a prosecutor), and the principles define
professionalism (level of mastery of this profession). As auxiliary methods were used: formal-logical (for an
argumentative presentation of the research material), formal-dogmatic (for the analysis of current regulatory
documents) and comparative-legal (for comparison of the analyzed material). The main results of the study
are shown the principle of political neutrality as a requirement in the field of professional activity of civil
servants not only in Ukraine, but also in the European Union, the integration with which is defined as the main
vector of further development of our state. A substantive distinction is made between political neutrality and
synonymously similar concepts of political impartiality and independence, apoliticality and non-partisanship.
At the same time, political neutrality is shown as one of the most important criteria in the formation of
requirements for professional selection, professional training, professional development and professional
activities of prosecutors. The practical value of the study is a warning to prosecutors against political ignorance,
which can arise from a misunderstanding of political neutrality. In order to avoid or overcome this negative
aspect, a number of factors are proposed for the prosecutor to achieve professional skills, which is described
through a peculiar formula: the prosecutor's professional skills can be considered the sum of political, media
and informational and environmental literacy, divided by political neutrality
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Introduction

To some extent, the principle of political neutrality can
be considered a preventive measure that protects the
prosecutor during their entire professional activity; on
the one hand, from unwanted (even legislatively pro-
hibited) influence of politicians, and on the other hand,
from their alleged personal desire to satisfy their wishes
and illegal interests due to subjective attitude towards
certain political forces. Such a risk is possible in mod-
ern Ukrainian society, which, in the conditions of war,
increasingly acquires signs of political instability and
social crisis. This necessitates the investigation of this
issue with an emphasis on political neutrality as an indi-
cator of the prosecutor's professionalism.

The principle of political neutrality (impartiality,
independence, etc.) has already been the subject of
research by Ukrainian scientists. While most of them
clearly support its peremptory compliance by all civil
servants, 0. Petrunovska (2019) practically denies the
possibility of its clear compliance. S. Karpiuk (2020)
urges not to identify the principle of political neutral-
ity with non-partisanship, while emphasizing the man-
datory apolitical nature of professional civil service.
N. Panova (2017) considers their political impartiality
to be a guarantee of high-quality and consistently effec-
tive work of civil servants. In this context, T. Kahanovska
(2017) interpreted the essence of public service in the
context of militarized service as its variety. D. Mandy-
chev (2021) considers independence (or impartiality)
as one of the six criteria for evaluating the performance
of judges (or candidates submitted for the position of
judge) for their professional ethics or integrity, respec-
tively. In this regard, it was interesting to adapt the
works of communicativists into this study: Yu. Roma-
nenko (2019) analysed the informational influence on
the formation of an individual as an independent social
subject, as part of a social community, in the context
of all humanity; G. Sandvik and J. Rysdal (2021) traced
the relationship of human manipulation with the field
of sociology and social psychology; O. Demyanchuk
(2019) proposed introducing political education with-
out advertising a particular political force, expanding
political awareness, avoiding selective engagement;
V. Moroz (2022) advocated media literacy as one of
the mandatory competencies of applicants for gen-
eral education; S. Scheibe and F. Rogow (2017) believe
that media literacy refers to the ability to “understand
reality”; Ye. Mahda (2017) even developed an author's
course on media literacy.

The purpose of this study was to consider the pro-
fessional activity of the prosecutor through under-
standing its principles as indicative characteristics of
professionality and professionalism based on the devel-
oped research.
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Differentiation of the term “political
neutrality” from related concepts

The legislator applies the term “political neutrality” syn-
onymously to the term “political impartiality” or in the
context of the much broader term “independence”. Some
scientists add one more thing to these terms - “non-par-
tisanship”. Analysing and comparing their content load,
they note that “the most strict and rigid, undoubtedly, is
the term “non-partisanship”, which puts forward such an
unambiguous requirement as “not being a member of
a political party or political movement”. It is this require-
ment that is put forward for employees of the special-
ized and militarized civil service. The terms “political neu-
trality” and “political impartiality” are somewhat milder,
since they do not prohibit membership in political parties
and political movements but put forward requirements
for refraining from demonstrating political views, political
preferences, and special treatment of political parties in
the performance of their official duties” (Svirin, 2014).

There is no clear approach to understanding which
civil service can be considered militarized yet. The expla-
nation of T. Kahanovska (2017) appears the most sci-
entifically sound, she believes that “the military service
is a state service of a special nature, which consists in
the professional activity of special subjects suitable for
it in terms of health, age, and moral qualities - employ-
ees, connected with the implementation of important
constitutionally significant defence, security, and pro-
tection tasks and functions of the state with the possi-
bility of coercion”.

Her colleague N. Panova (2017) believes that “for
a specialized and militarized civil service, the princi-
ple of non-partisanship has long been known and has
a legislative definition: officials of the Customs Ser-
vice of Ukraine may not be members of political par-
ties (Customs Code of Ukraine); police officers may not
be members of political parties, movements, and other
public associations that have a political purpose (Law
of Ukraine “On the National Police”!); military per-
sonnel may not be members of any political parties or
organizations or movements (Law of Ukraine “On Mil-
itary Duty and Military Service”); members of the rank
and file of the special communications service for the
period of service or work in the special communications
service shall suspend membership in political parties
(Law of Ukraine “On the State Service of Special Com-
munications and Information Protection of Ukraine”);
ordinary and commanding officers and employees of the
State Penitentiary Service of Ukraine shall not be mem-
bers of political parties (Law of Ukraine “On the State
Criminal Executive Service of Ukraine”).

None of the researchers indicates whether the
prosecutor’s office belongs to the militarized service.
Therefore, non-partisanship is a requirement only for

I !Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
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employees of a specialized anti-corruption prosecutor's
office. However, the Law of Ukraine “On the Prosecu-
tor's Office”?, to avoid such conflicts in the context of
agreeing on political neutrality and non-partisanship,
contains a clear instruction that “a prosecutor cannot
belong to a political party, take part in political actions,
rallies, strikes” (Item 3 of Article 18. Incompatibility
requirements).

Thus, as for the professionalism (professional activ-
ity) of the prosecutor, any political activity is excluded.
This refers to the principle of independence from the
illegal influence of politicians on the decision-making
of prosecutors when performing their official tasks, the
categorical prohibition for prosecutors to become mem-
bers of political parties and participants in political
events of any type, the political non-involvement of the
prosecutor's office as a state institution, etc. This aspect
was emphasized by other researchers of various pro-
fessional environments of the civil service, considering
the fact that it is not necessary to be on the list of mem-
bers of a political force to support its political program
and related issues during one's professional activity,
a personal attachment to political ideas is sufficient
(Vasylkivska, 2016; Kornuta, 2016; Nalyvaiko & Oriesh-
kova, 2016). All of them agree that the observance of
the principle of political non-involvement (impartiality,
neutrality) is currently the need of the hour, although
the implementation of this principle in the field of func-
tioning of civil servants, namely prosecutors, is actually
quite problematic.

In contrast to the synonymy of the terms “political
neutrality” and “impartiality”, some researchers intro-
duce the concept of departyzation as a synonym of
non-partisanship into the research toolkit. Thus,
researching the areas and features of the legislative
normalization of depoliticization of the civil service
in Ukraine, 0. Moshak and M. Svirin (2015) single out
these principles of departyzation (non-partisanship),
while political neutrality and impartiality they supple-
ment with the concept of loyalty, which received legal
consolidation in Ukrainian legislation in different years.

In other words, non-partisanship (departyzation)
is not synonymous with political neutrality or impar-
tiality, much less their guarantee. This requirement of
the legislators is rather one of the auxiliary methods
that to a certain extent “eliminates” additional risks
regarding the probable political bias of the prosecu-
tor. Therefore, the main emphasis should be placed on
distinguishing between the terms “political neutrality”
and “political impartiality”.

One of the variants of such a distinction is proposed
by 0. Kohut (2016), that considering the interpretation
of the principle of political impartiality in Article 4 of the
Law of Ukraine “On Civil Service”? (as “preventing the

influence of political views on the actions and decisions
of a civil servant, as well as keeping from demonstrat-
ing one's attitude towards political parties, demonstrat-
ing one's own political views while performing official
duties”, in her opinion, “it would be more appropriate
to use the name “principle of political neutrality” here,
while in the section on the legal status of a civil servant
to prescribe (as it is factually done) the requirement of
political impartiality, by determining the appropriate
limitations of the political rights of civil servants”.

According to O. Petrunovska (2019), the principles
of political impartiality “are conditioned by such consti-
tutional rights as freedom of conscience and freedom of
association into political parties and public organizations.
And since Ukraine is a legal and democratic state, based
on another principle - the rule of law, - it is logical to
consolidate this principle. The only question is whether
it will be possible to achieve the implementation of this
principle in practice.” While arguing with her fellow sci-
entists, Petrunovska practically denies the possibility
of clearly observing it. At the same time, this position
reflects the opinion regarding civil servants in general,
but some categories of them (namely prosecutors) are
already legally warned against taking part in political par-
ties and any demonstration of their commitment to them.

Excessive politicization, which is inherent in mod-
ern Ukrainian society, is considered a substantial obsta-
cle to democratic reforms and one of the key issues of
further development and effective operation of civil ser-
vice bodies. As S. Fedchyshyn (2015) notes, civil serv-
ants are mostly viewed as a considerable administrative
resource that allows them to retain power and guaran-
tees “desired results” during the upcoming elections.
Some explain this by the shortcomings of the legislation,
and most researchers believe that this is a result and
a consequence of command and administrative man-
agement. Oligarchic clans also try to see prosecutors as
potentially useful administrative personnel, which may
be needed at the right time. To avoid this, a clear legis-
lative regulation of the actions and activities of prose-
cutors is required, as well as their own conscientious
politically neutral orientation.

In general, while supporting the position that “the
principle of political neutrality is closely related to the
principle of impartiality”, another researcher S. Karpiuk
(2020) still emphasizes “...not equating the principles
of political neutrality with non-partisanship”. In Karpi-
uk's opinion, “professional civil service should be apo-
litical (and not non-partisan - Auth.), since its function
is to render services to the population on a professional
independent basis, regardless of the attitude towards
the political elite in power.” It is the term “apolitical”
in this context that is the broadest and most general-
ized, from which the terms “political neutrality” and

I !Law of Ukraine No.1697-VII “On the Prosecutor's Office”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-18#Text.
2Law of Ukraine No. 889-VIII “On Civil Service”. (2016, December). Retrieved from https://zakon.rada.gov.ua/laws/show/889-19#Text.
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“political impartiality” originate. Here the prefix a- (as
in all foreign language concepts) conveys the meaning
of negation, which is an analogue of the Ukrainian parti-
cles meaning “against”, “no”, “without” (hence apolitical -
literally means against politics, non-political). Whereas
politically neutral means that the subject does not belong
to any political force, does not join any political party,
does not take part in any political cause, does not con-
cern themselves with anything in the political sphere.
A politically impartial person is someone who does
not have a pre-determined political opinion against
something or a pre-negative opinion regarding a particu-
lar policy. For the professionalism of the prosecutor, obvi-
ously, political neutrality is crucial, which contributes to
impartiality, and therefore objectivity in decision-making.

Even broader than apolitical (which concretizes the
denial of a particular sphere - politics) is the concept
of independence (which does not indicate any of the
spheres of human life and at the same time universal-
izes freedom and independence in any sphere).

Considering independence as the main criterion
of integrity, namely in the legal analysis of indicators
of judges' compliance with the position held, D Mand-
ychev (2021) defines it (also calling it impartiality) as
one of the six criteria listed among the Indicators for
determining the non-compliance of judges (candidates
for the position of judge) with the criteria of integrity
and professional ethics (along with independence, hon-
esty and incorruptibility, compliance with ethical stand-
ards, equality, diligence). Mandychev believes that such
an understanding is rather doubtful since these crite-
ria can be attributed to moral and ethical categories,
and they tend to adapt (change) considering changes in
social ethics and morals. Apparently, this is why the Pub-
lic Integrity Council adopted certain indicators for each
criterion that demonstrate non-compliance with it: e.g,,
non-compliance with the principle of political neutral-
ity, the inability to prove the legality of received income
or non-involvement of one's actions, etc.

Principles of professional activity
of prosecutors as civil servants

The principles of activity of state institutions must nec-
essarily factor in and reflect, first of all, the priorities of
the state. Given Ukraine's current needs, such a prior-
ity is accession to NATO and the European Union. For
this, Ukraine must perform several requirements, one of
which is the harmonization of national legislation with
EU legislation (acquis communautaire - translated from
French means the acquisition of the commonwealth
(Glossary of EU terms, 2003-2004). This Glossary is
considered a rather dynamic development that is con-
stantly being improved because it must consider the
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norms and provisions of many documents - founding
treaties, secondary legislation and legal doctrines of the
European Union, ECtHR decisions, international agree-
ments, etc. — that is, a set of decisions within the Commu-
nity (first level), within the scope of foreign cooperation
on joint security (second level), and within the scope
of cooperation between the police and justice authori-
ties in criminal proceedings (third level). The third level
concerns the activities of law enforcement and human
rights institutions, which include the prosecutor's office;
therefore, there are reasons to believe that the program
of substantive and systemic reforms provided for by the
Ukraine-EU Association Agreement also applies to this
area (Agreement, 2014).

One of the main principles of state institutions is their
independence. According to the conclusion of the Consul-
tative Council of European Prosecutors?, the independ-
ence of prosecutors has its own characteristics, namely:

- “Prosecutors must be independent in their status
and behaviour: they must enjoy external independence, i.e.,
vis-a-vis undue or unlawful interference by other public
or non-public authorities, e.g, political parties; they must
enjoy internal independence and must be able to freely
carry out their functions and decide, even if the modal-
ities of action vary from one legal system to another,
according to the relationship to the hierarchy” (Item 31);

- “the prosecutor should be the guarantor of respect
for the law and the defender of society; he or she must
not be an instrument in the interests of any social,
political and religious group, any fraction in the govern-
ment or the protector of its supporters...” (Item 32);

- “respect for external independence does not pre-
vent the prosecution service from receiving general
instructions on priorities of prosecutorial activities
as they result from the law, the development of inter-
national co-operation or requirements relating to the
organisation of the service” (Item 34);

- “Internal independence does not mean that every
prosecutor is free to do anything; he or she may be sub-
ject to a hierarchy whose task is to ensure, in a clear
way and without prejudice to independence, the proper
functioning of the prosecution service as a whole and
coherence, consistency and uniformity of action in
the administration of justice and protection of human
rights” (Item 39).

Ukrainian prosecutors are now guided by regulatory
documents that, within the framework of the principle
of independence, additionally approved the principle of
political neutrality. Therefore, this principle is a norma-
tive indicator of the professionalism of prosecutors.

Thus, the Law of Ukraine “On the Prosecutor's
Office”? states that “the activities of the prosecutor's
office are based on the principles of: ... 5) independence

!Conclusion of the Consultative Council of European Prosecutors No. 13 “On Independence, Accountability and Ethics of Prosecutors”.
(2018, November). Retrieved from: https://rm.coe.int/opinion-13-ccpe-2018-ukr/1680939322.
2Law of Ukraine No0.1697-VII “On the Prosecutor's Office”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-18#Text.
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of prosecutors, which makes provision for the exist-
ence of guarantees against illegal political, material or
other influence on the prosecutor regarding his or her
decision-making in the performance of official duties;
6) political neutrality of the prosecutor's office; ...".

According to Article 8 of the Code of Professional
Ethics and Conduct of Prosecutors, approved by the
All-Ukrainian Conference of Prosecutors on April 27,
2017, “prosecutors are obliged to observe political
neutrality in the performance of their official powers, to
avoid demonstrating their own political beliefs or views
in any way, not to use their official powers in the inter-
ests of political parties or their branches or individual
politicians”. Furthermore, Article 22 of this Code stip-
ulates that “a prosecutor may not belong to a political
party, take part in political actions, rallies, strikes, and
involve subordinate employees in them, publicly demon-
strate his or her political beliefs” (Code, 2017).

Prosecutors are closest in cooperation in the admin-
istration of justice to judges, regarding whom the princi-
ple of political neutrality is also prescribed legislatively
(Part 4 of Article 54): a judge cannot belong to a political
party or trade union, manifest favouritism towards them,
or take part in political actions, rallies, strikes; while in
office, a judge cannot be a candidate for elected positions
in state authorities (except judicial) and local self-gov-
ernment bodies, as well as take part in election cam-
paigning (which is regulated by the Law “On the Judici-
ary and the Status of Judges”?).

Other colleagues whose professional activities are
limited to political neutrality are police officers. Thus,
Article 10 of the Law of Ukraine “On the National Police™
specifies as follows:

“1. The Police ensure the protection of human rights
and freedoms regardless of political beliefs and party
affiliation.

2. The Police are independent in their activities from
decisions, statements, or positions of political parties
and public associations.

3. Itis forbidden to use any objects that depict the
symbols of political parties and carry out political activ-
ities in police bodies and units.

4. Police officers are prohibited from express-
ing their personal attitude towards the activities of
political parties in the performance of their official
powers, as well as from using their official powers for
political purposes.”

show/1402-19#Text.

SIbidem, 2016.

18#Text.

In addition, according to Item 4 of Article 61 of
the same Law, a police officer cannot be a member of
a political party.

The Law of Ukraine “On Civil Service” (as amended)*
contains Art. 10 “Political impartiality”, which states as
follows:

“A civil servant must impartially carry out legal
orders (commands), commissions of managers, regard-
less of their party affiliation and political beliefs.

A civil servant is not entitled to demonstrate his or
her political views and to commit other actions or inac-
tion that in any way may prove his or her special attitude
towards political parties and adversely affect the image
of the state body and trust in the authorities or pose
a threat to the constitutional order, territorial integrity
and national security, for the health and rights and free-
doms of other people...”.

Article 40 of the Law of Ukraine “On Prevention of
Corruption”® reads as follows: “1. The individuals speci-
fied in clause 1, sub-item “a” of Item 2 of the first part of
Article 3 of this Law shall be obliged to observe political
neutrality in the performance of their official powers, to
avoid demonstrating their own political beliefs or views in
any way, not to use official powers in interests of political
parties or their branches or individual politicians”.

Political neutrality as a criterion
for verifying the integrity of prosecutors

In the professional activity for monitoring compliance
with the principles of integrity of employees of the Gen-
eral Prosecutor's Office, prosecutors of various levels
and investigators of the Prosecutor's Office, in the list
of questions from the “Prosecutor’s Integrity Question-
naire” (which is prescribed in the Procedure for Con-
ducting a Secret Integrity Check of Prosecutors), the
first questions that provide information on the decla-
ration of property, income and expenses, material and
financial obligations, compliance of the lifestyle with
the received income, as well as information on whether
corruption offences were committed or offences caused
by them, etc. In general, this refers to issues that should
demonstrate the compliance of prosecutors with the
requirements and norms of anti-corruption legisla-
tion and possible corruption risks, but there is no men-
tion in any way of the observance of the principle of
political neutrality (see: Order of the Prosecutor Gen-
eral's Office of Ukraine’).

IThe Code of Professional Ethics and Conduct of Prosecutors, approved by the All-Ukrainian Conference of Prosecutors. (2017, April).
Retrieved from: https://zakon.rada.gov.ua/laws/show/n0001900-17#Text.
2Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/

3Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
*Law of Ukraine No. 889-VIII “On Civil Service”. (2016, December). Retrieved from https://zakon.rada.gov.ua/laws/show/889-19#Text.

®Law of Ukraine No. 1700-VII “On Prevention of Corruption”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1700-

’Order of the General Prosecutor's Office of Ukraine No. 205 “On the Approval of the Procedure for Conducting a Secret Check of the Integrity
of Prosecutors in the Prosecutor's Office of Ukraine”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/show/z0875-16#n16.
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This approach is obviously justified by the fact that
at the stage of selecting and evaluating candidates for
vacant positions in the prosecutor’s office, the propor-
tionally opposite methodology is applied. Thus, the
appointment to the position is preceded by a comprehen-
sive verification procedure, namely to choose the winner
of the competitive selection based on the results of the
interview, three categories of criteria are provided for,
the first of which are the moral and business qualities,
and the next - professional ones, as well as managerial
and organizational abilities (Appendix to the Regulations
on the Commission for the selection of the manage-
ment staff of the prosecutor's office (Chapter 3)).

Although it must be recognized that the first indi-
cators of compliance with the moral and business qual-
ities of a candidate for a position in the prosecutor's
office are honesty criteria - compliance of income with
expenses and property, proper declaration (Item 3.1.1.1),
as well as compliance with the candidate's way (level)
of life and members of his or her family to the declared
income (Item 3.1.1.2); and only after that, any other data
that give rise to reasonable doubts about the candidate's
non-compliance with the criterion of honesty, specifically,
information about violations of the rules of professional
ethics, the presence of signs of academic dishonesty,
cases of unsettled conflicts of interest, etc. (Item 3.1.1.3).

Therewith, even among such honesty criteria as pro-
fessional ethics (Item 3.1.2), the method of selection for
a position in the prosecutor's office does not contain
any indicator related to political neutrality, although
it must be recognized that within this criterion, char-
acteristics are given that somehow indicate this princi-
ple of professional activity of the prosecutor. This, this
context suggests the discussion of the risks of the can-
didate's ineligibility for the specified position due to
certain manifestations of political involvement, which
is qualified as “cases of committing acts that discredit
the candidate and may harm the authority of the pros-
ecutor's office, during off-duty hours...; ...such behav-
iour of the candidate or members of his or her family,
which indicates support for aggressive actions of other
states against Ukraine, cooperation with representatives
of the so-called “DPR”/“LPR”, the occupation administra-
tion or their accomplices (considering the current situ-
ation in Ukraine, apparently it is advisable to add: col-
laborationism, high treason, etc. - Auth.), among other
things in public statements; a profound understand-
ing of the principle of conflict of interests and actions
that may give the impression of impartiality in the per-
formance of official duties or damage the reputation of
the prosecutor's office in the public mind...".

There are practically no such examples, but a pecu-
liar illustration of the situation associated with such
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a discrepancy (albeit not during the selection for
appointment to the prosecutor's office, but already in
service in the prosecutor's office) can be considered
the disciplinary penalty imposed on the head of the
fifth Department of Procedural Management, Support
of State Prosecution and Representation in Court of
the Specialized Anti-Corruption Prosecutor's Office of
the General Prosecutor's Office of Ukraine 0.A. Yarova,
which is listed on the official website of the relevant
body conducting disciplinary proceedings!. The legal
case that occurred is described as follows: “On June 15,
2018, at about 10:36 a.m., the head of the fifth depart-
ment of the management of procedural management,
maintenance of state prosecution and representa-
tion in court of the Specialized Anti-Corruption Pros-
ecutor's Office of the Prosecutor General's Office of
Ukraine O.A. Yarova in the “KyivExpoPlaza” exhibition
centre, located at the address: 2-B Saliutna Str,, Kyiv, took
part in a political action - All-Ukrainian Forum “New
Course of Ukraine”, at which current People's Deputy
of Ukraine and leader of the “Batkivshchyna” parlia-
mentary party Yu.V. Tymoshenko factually presented
her pre-election program as a candidate for the post of
President of Ukraine. On 0.A. Yarova had a badge (tag),
which was of the same type for other participants of the
forum, on which was the text “All-Ukrainian Forum “New
Course of Ukraine”, which testifies to the involvement
of 0.A. Yarova in the specified forum, which is essen-
tially a political action. It follows from the above that
0.A. Yarova took part in a political action. Furthermore,
0.A. Yarova thus consciously and publicly demonstrated
her political beliefs. Because she could not but under-
stand that the congress of the political party “Batkivsh-
chyna” will be widely covered by numerous media, as
well as by the political party itself (its members). This
act of 0.A. Yarova is inconsistent with the principles of
the prosecutor's office and the requirements of profes-
sional prosecutor's ethics. In addition, due to the wide
public coverage of the fact of participation in a political
event by the media, O.A. Yarova jeopardized the author-
ity of the prosecutor’s office as a whole - sowed doubts
about its political neutrality and discredited herself as
a prosecutor. Therewith, this political action took place
on a working day, during working hours, and therefore
0.A. Yarova violated the internal labour regulations”.
Briefly, the proceedings can be reproduced as fol-
lows: “Prosecutor 0.A. Yarova explained that she does
not belong to any political organization and did not take
part in such events. But as a person who is entitled to
exercise their electoral and other rights and freedoms,
she is interested in this topic without considering any
political affiliation. She explained that she is study-
ing for a postgraduate course in economics, and she is

Decision of the General Prosecutor's Office of Ukraine No. 178zam-19 “On the Imposition of Disciplinary Sanctions on the Head of the Fifth
Department of the Management of Procedural Management, Support of the State Prosecution and Representation in Court of the Specialized
Anti-Corruption Prosecutor's Office of the General Prosecutor's Office of Ukraine 0.A. Yarovu”. (2019, June). Retrieved from https://kdkp.gov.

ua/decision/2019/06/12/1835.

Law Journal of the National Academy of Internal Affairs, 13(1), 74-85

79 I



I 50

B ~olitical neutrality as an indicator...

interested in reform and economics issues both as a per-
son and as a prosecutor. She wanted to receive support-
ing materials and waited a few minutes for the book and
the main diagrams. After she received these materials,
she returned to the workplace.” ... “Checking the facts
stated in the disciplinary complaints regarding the par-
ticipation of 0.A. Yarova in the congress of the political
party “Batkivshchyna”, it was established that according
to the content of the Law of Ukraine “On Political Par-
ties in Ukraine”?, the congress of a political party is its
statutory body. Thus, a party Congress cannot be con-
sidered a political action; it is a form of work of one of
the governing bodies of a political party. Elected dele-
gates who are party members take part in the party con-
gress with the right to vote. Consequently, since she is
not a member of the party and, accordingly, could not be
elected a delegate to the Congress with the appropriate
range of powers, her presence at it cannot be considered
participation in the party congress. At the same time,
given that the Congress is a public and, accordingly, open
event, it may also be attended by other people who are
not members of the party or its supporters. During the
inspection, sufficient evidence was not found to consider
the “New Course of Ukraine” forum as an event of the
“Batkivshchyna” political party. Thus, during the audit,
the facts set out in the disciplinary complaints about
0.A. Yarova's commission of a disciplinary offence under
Item 6 of Part 1 of Article 43 of the Law of Ukraine “On
the Prosecutor's Office”?, namely, a one-time gross vio-
lation of the rules of prosecutor's ethics, were not con-
firmed. The fact that the prosecutor 0.A. Yarova commit-
ted a disciplinary offence, stipulated in Item 5 of Part 1
of Article 43 of the Law of Ukraine “On the Prosecutor's
Office”® (committing actions that defame the title of the
prosecutor and may cause doubt in his or her objectiv-
ity, impartiality and independence, in the honesty and
incorruptibility of the prosecutor's office) was not con-
firmed, since the inspection did not reveal any violations
by O.A. Yarova concerning any prohibitions and restric-
tions established by the Law of Ukraine “On the Prose-
cutor's Office™.

Therefore, based on the results of the review
of the Qualification and Disciplinary Commis-
sion of Prosecutors in disciplinary proceedings
No. 11/2/4-1950ds-353dp-18>, decision No. 178dp-
19 of June 12, 2019 was adopted “to bring the head of
the fifth department of procedural management, main-
tenance of the state prosecution and representation in
the court of the Specialized Anti-Corruption Prosecutor's

3Ibidem, 2015.
‘Ibidem, 2015.

7Ibidem, 2015.

Office of the General Prosecutor's Office of Ukraine Olha
Yarova to disciplinary responsibility and to impose on
her a disciplinary sanction in the form of a reprimand”
according to Item 7, Part 1, Article 43 of the Law of
Ukraine “On the Prosecutor's Office”¢, namely: violation
of internal service rules.

Even though a decision was not made as a result
of the disciplinary proceedings under Item 5 of Art. 43
“Grounds for bringing the prosecutor to disciplinary
responsibility”, especially under Part 3 of Article 18
“Requirements regarding incompatibility” of the Law of
Ukraine “On the Prosecutor's Office”’, however, the very
fact of submitting and processing information regarding
the potential risk of non-compliance with the principles
of independence and political neutrality in the prosecu-
tor's professional activity is indicative.

In such cases, the legislation is rather a warning,
a precautionary factor that deters from certain actions
or inaction (in our case, it does not allow - more pre-
cisely, it clearly prohibits, - and therefore, with a con-
scious perception, it protects the prosecutor from what
can harm his or her likely career, both from the exter-
nal influence of the social circles, and from the internal
influence of unhealthy ambitions or the desire for easy
profit). Therefore, some researchers consider another
purpose of the principle of political neutrality to be the
protection of civil servants (including prosecutors -
Auth.) from unwanted influence and excessive control
by various political forces, which will enable them to
perform their functions well regardless of the govern-
ing political force (Panova, 2015). This principle protects
prosecutors (civil servants in general) from the threat of
losing their positions because of their political commit-
ments. Such a threat can be especially likely when other
parties come to power, and the entire pro-government
vertical changes in all sectors and spheres of State life.
This is because they are trying to combine the adminis-
trative functions of government employees with political
functions. Therefore, the change in the supreme leader-
ship of the state “generates such consequences as staff
turnover, dependence on political changes and bias of
civil servants, primarily the management staff, inconsist-
ency, and unpredictability in making managerial deci-
sions, as well as the workload of politicians with minor
administrative issues. Each new political campaign in
Ukraine is accompanied by massive updates of the offi-
cial corps. About 40,000-50,000 of the total number of
civil servants change every year, which entails adverse
consequences: in such teams, loyalty to the leader is

!Law of Ukraine No. 23 “On Political Parties in Ukraine”. (2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2365-14#Text.
2Law of Ukraine No. 1697-VII “On the Prosecutor's Office”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-18#Text.

SQualification and Disciplinary Commission of Prosecutors in disciplinary proceedings No. 11/2/4-1950ds-353dp-18. (2019, June). Retrieved
from https://zakononline.com.ua/court-decisions/show/87624736
®Law of Ukraine No. 1697-VII “On the Prosecutor's Office”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-18#Text.
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valued more than loyalty to the state; obedience to team
rules is placed higher than obedience to the law” (Petru-
novska, 2019). Given this, the principle of political neu-
trality can become one of the ways to solve this problem.
Furthermore, political neutrality can become a guaran-
tee of professionalism and professionality in the perfor-
mance of relevant state functions. Therefore, compliance
with and implementation of the principle of political
neutrality is a crucial and even pragmatic task at all lev-
els of professional activity of the prosecutor's office from
the stage of competitive selection and throughout the
entire service.

Differentiation of the term “political
neutrality” from the terms “political
indifference” and “political ignorance”

Here, one should pay attention to the opposite nuance.
Sometimes political neutrality is confused with political
indifference, which can later develop into political igno-
rance. A ban on political activity can quite naturally
cause inertial disinterest in political processes taking
place in the state, and then - become a habit of avoid-
ing everything politically “stained”. This approach to
observing the principle of political neutrality is often
accompanied by a conscious or unconscious avoidance
of opportunities to obtain relevant information, which
develops into ignorance and a frank lack of knowledge.
Such a state of a person who holds the position of pros-
ecutor can even cause cognitive dissonance (to perform
their functions professionally, a prosecutor must have
important information, e.g., know the political system
of society and the normative principles of its function-
ing, distinguish between pro-government and oppo-
sition political parties, but never demonstrate their
favour or antipathy towards any of them). But political
ignorance should not become the norm of a prosecu-
tor's professional activity. Knowledge and its adequate
application, factoring in situations, circumstances, pro-
fessional powers and restrictions, give greater chances
to feel more confident and be convinced of the correct-
ness of the decisions taken through objectivity, compre-
hensiveness in investigating and estimating the situation
or legal case. This professional approach contributes to
the development of a professional, which means that it
opens more opportunities for professional growth and
obtaining relevant benefits.

Political ignorance should be opposed by political
awareness (literacy). In the modern world, it is quite
common to raise the question of starting to study poli-
tics from a general education school and making political
science one of the mandatory educational components
in higher education. Disinterest in politics causes a lack
of understanding of political processes, and therefore
a lack of understanding of governance mechanisms and
strategic development of humanity. Sociologists cite sev-
eral reasons for this: firstly, it is an inherited command
and administrative approach based on the principle
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of “we do not decide anything”; secondly, the lack of
political education that can develop leadership skills,
socio-political literacy and modernize the worldview;
thirdly, the attitude towards politics as a swamp, and to
oneself as a voice in the desert; fourthly, outright distrust
of politicians and at the same time fear of taking respon-
sibility for oneself, proposing changes here and now.
Considering this, it is necessary to introduce political
education without advertising a separate political force,
to expand political awareness, avoiding selective involve-
ment (Demyanchuk, 2019).

The study of the basics of national policy (as an edu-
cational discipline) should form in schoolchildren (as
a potential conscious electorate of the state) an under-
standing of the processes of creation and mechanisms
of the implementation of national policy in a real social
environment, and therefore, provide them (as individ-
ual citizens and as part of public associations, com-
munities, social institutions, and state structures) the
opportunity to influence these processes (Basics of state
policy..., n.d.). Such courses are now becoming common
among young people who want to realize their healthy
ambitions in solving national problems and need quali-
fied advice at the same time. The most common example
can be considered the national educational and scientific
project Prometheus, one of which is the course “Funda-
mentals of National Policy”, developed under the aegis of
the American Embassy in Ukraine (more precisely, a sep-
arate department handling issues of education, culture,
and media) and adapted by Professor of the Kyiv-Mohyla
Academy O. Demyanchuk (2019).

Another criterion for the prosecutor's profes-
sionalism, apart from political awareness, can be
considered media literacy, which demonstrates the
so-called media (information and communication) cul-
ture. Such competence lies in the ability to use informa-
tion and communication techniques (means and meth-
ods of receiving, storing, and transmitting information)
for communication and self-expression. Research-
ers in this field believe that media literacy also refers
to “the ability to consciously perceive and critically
interpret information, to separate reality from its vir-
tual simulation - to understand the reality constructed
by media managers, to understand the power relations,
myths, and types of control that they cultivate” (Scheibe
& Rogow, 2017).

Such competence is vital for everyone who wants
to possess knowledge, skills, and abilities that allow to
analyse, critically evaluate and at the same time formu-
late their own informational messages, to be aware of the
influence of the media and communication through the
perception of complex processes of their activity. A pros-
ecutor belongs to the type of specialists who not only
need such competence, but for whom it is also absolutely
necessary. After all, media literacy is also the ability not
to be influenced and manipulated by the media, the abil-
ity to make balanced and correct decisions thanks to
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knowledge and comparison of the content of national
and foreign media, the use of analytical and critical
thinking for quick and effective orientation in large infor-
mation masses, the ability to recognize reliability and
expertise of the received data or disinformation, the abil-
ity to identify manipulative and propagandistic media
content and subsequently avoid or counter them.

Occasionally, it is very difficult to distinguish
between decisions based on a critical analysis of the
situation and decisions dictated by veiled informa-
tion manipulation. Thus, for instance, a prosecutor who
came to a working meeting with the subject of the case
under consideration at the place where the meeting of
a certain political party is taking place, even if they make
a positive decision for this subject, considering the
objective factors of the case, can still be accused of a cer-
tain attachment to that political force, since the informa-
tion allegedly involuntarily heard could affect the their
thought process. Another side of this situation is also
possible: those who are interested in the opposite deci-
sion of the prosecutor will focus on the possible manip-
ulations, and the prosecutor themselves, fearing accu-
sations of political bias, would change their previous
decision, not even noticing that it was then that their
opinion was manipulated. In such cases, researchers in
the field of sociology and social psychology believe that
“if a person succumbs to the principles of manipulation,
it is only their fault” (Sandvik & Rysdal, 2021). There-
fore, in such situations, information and communication
literacy (awareness) becomes a significant component
of professionalism because, on the one hand, it does not
allow others to influence the decision-making, and on
the other hand, it makes it possible to independently dis-
tinguish neutral information from manipulative. There-
fore, it is not at all surprising that (similar to political
awareness) media literacy has begun to be offered as one
of the mandatory competencies, and therefore it is rec-
ommended to introduce it for study in various academic
subjects (Moroz, 2022). Even a well-known Ukrainian
political scientist and author of research on hybrid
(information) warfare techniques, Yevhen Mahda has
developed an author's course on media literacy, adapt-
ing it to the main challenges of the modern world - dis-
information and fake news (Magda, 2017). In the list of
competencies that can be improved and acquired dur-
ing the study of this course, critical and systemic think-
ing, the ability to logically justify a position and cooper-
ate with other people (general competencies), as well as
informational-communicational and emotional-ethical
competencies, possession of technologies for supporting
professional activity in conditions of reforms and social
transformations (professional competences).

Apart from media literacy, information ecology can
also be considered an essential factor in the prosecu-
tor's professionalism - an area that factors in the results
of the influence of information on the emergence and
life of biological systems, which include people, human

associations, and humanity as a whole, as well as on the
physical and moral and mental state and social well-be-
ing of a person in information content (Romanenko,
2019). The prosecutor's office is not an exception among
all types of activities of state bodies, where information
technologies are intensively implemented, which poten-
tially allows increasing the efficiency of their function-
ing, but at the same time opens them to new risks of
information overload.

Information ecology as a factor of the prosecutor's
professionalism provides for:

1) the ability to single out a subject (fact, action,
event, idea, etc.) in the context of the situation (matter)
under study, since a large amount of information scatters
attention and does not contribute to its concentration;
2) the formation of so-called personal “memory cards”
because the sources of information (media, social net-
works) require changes in the methods of processing,
accumulation, and storage of acquired knowledge and
the creation of a kind of systematized databases; 3) the
stability of cognitive and intellectual activity, which
with the development of information technologies is to
some extent facilitated by the presence of the Internet
as an information partner of a person (artificial intelli-
gence) and at the same time forms a kind of information
dependence on it; 4) creation of a personal “social net-
work”, consisting of a number of interconnected social
spheres - personal space, family sphere, professional
environment, etc. And here political neutrality actually
becomes the indicator of the professionalism of the pros-
ecutor, who filters information about the subjects of con-
sideration and differentiates it into useful, acceptable
or unacceptable, and based on this, systematizes and
arranges their life activities into informational clusters.

Conclusions

Professionality has two shades of semantic meaning:
on the one hand, this concept implies a connection with
a certain profession (thus, in the context of this study, we
discussed the professional environment of the prosecu-
tor's office), and on the other hand, it means the work of
a professional (namely, expertise, skill, and special train-
ing of the prosecutor). Professionality is reflected in the
totality of certain knowledge, skills, abilities, and expe-
rience achieved by a person in a particular area of activ-
ity, and demonstrates the level of proficiency in these
achievements. Therewith, each profession provides its
unique qualification requirements for the person who
receives it, i.e., this refers to a list of requirements and
norms regarding the level of education and professional
characteristics (already mentioned knowledge, skills,
abilities, experience, etc.) necessary for the high-qual-
ity performance of the types of work provided for by
the profession. Apart from the qualification professional
requirements, there are also job requirements that actu-
ally distinguish a certain separate speciality (specializa-
tion) from a set of related professions (specialities). For
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instance, prosecutors, judges, barristers, investigators,
etc. are distinguished from lawyers.

In the context of the prosecutor's profession,
two groups of requirements can be distinguished: the
first are mandatory (these are functions, tasks), they are
specialized because they reflect the main types of activi-
ties of the prosecutor's office; the second are fundamen-
tal (these are foundations, principles), they are special,
i.e., they can be the same for all professional varieties
within the scope of the speciality of a lawyer. Clearly, the
first (functional) requirements are crucial in the profes-
sionality of the prosecutor. But the requirements of the
second group (fundamental) allow discussing the pro-
fessionalism of the prosecutor. In other words, the func-
tions of activity determine professionality (profession),
and the principles determine professionalism (level of
proficiency in the profession). That is why the princi-
ples of organization and implementation of activities
(namely, the prosecutor) can be considered its meth-
odological basis. That is, in the professional activity of
a prosecutor, functions indicate what should be done,
and principles determine how (more precisely, under
what conditions) it should be done. Without complying
with the professional requirements of the second group,
the prosecutor never implements the requirements of
the first group qualitatively; after all, failure to comply
with the principles of the prosecutor's office to a cer-
tain extent negates the performance of the prosecutor's

Voitenko I

Political neutrality is one of the key criteria in form-
ing requirements for professional selection, profes-
sional training, professional development, and profes-
sional activity of prosecutors. Therewith, it is crucial to
distinguish between the semantics of political neutral-
ity and independence, impartiality, non-engagement,
integrity, apolitical, non-partisanship, and other related
and derived categories; and also, striving to ensure the
prosecutor's independence in decision-making, not to
reduce him or her to political ignorance, which would
significantly limit their ability to be objective and exam-
ine situations in a variety of ways. Therefore, political
literacy has every chance to become one of the factors
of professionality of prosecutors on a par with media
literacy and information ecology. The professionality of
the prosecutor as such can be considered a result that is
figuratively reproduced according to the following for-
mula: the sum of political, media, and information and
environmental literacy divided by political neutrality.
Awareness in the field of politics and understanding of
the mechanisms of functioning of information flows and
their influence, passed through the lens of the inadmis-
sibility of manifesting political preferences and attach-
ments, can provide a professional approach to making
a prosecutor's decision (admittedly, considering their
special professional competencies of a lawyer).
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NMoniTuyHa HeUTpanbHICTb
AK iHaGUKaTop NnpodecinHOCTIi NPOKypopa

AHTOH BoUTeHKO

AcnipaHT

JTbBIBCbKMW OepPXKaBHUM YHIBEPCUTET BHYTPILLHIX CrpaB
79007, Byn. lopoaoLbKa, 26, M. J1bBiB, YKpaiHa
https://orcid.org/0000-0002-6174-499X

AHoTauia

AKTya/bHICTb TEMH 3yMOBJIEHA BXK/IUBICTIO MPUHIMNY MOJITUYHOI HEUTPAJbHOCTI SIK 3aM1061>KHOT0 YHHHUKA
B npodeciiiHii JisIbHOCTI TPOKYpPOPa, 1110 MOKJMKAHUH y6e3NeYuTH HOoro Bif 30BHILIHBOrO BIJIMBY 6y/b-
AKOI MOJITUYHOI CHJIU K 0COGUCTUX HE3aKOHHUX iHTepeciB (0c06JMBO roCTPO LieH acleKT MoKe BUSBJASATUCS
B MOJITUYHO HECTabiJIbHUX CYCMiNbCTBaX, ¥ pa3i 3MiHM KepiBHHUITBA Jiep:KaBU UM 3HAYHUX COL{iaJIbHUX
KaTaksi3MiB). CTaTTad Mae Ha MeTi PO3IJSHYTH NpodeciiHy [Jis/IbHICTD MPOKypopa uyepe3 pO3yMiHHA
NPUHIMILY NOJITUYHOI HeUTpasibHOCTI fIK iHANKaLiHHOI (MoKa30Boi) xapakTepyuCcTUKU TpodecioHanizmy. s
MiATBepXKEHHS IIbOr'0 aBTOP 06paB QYHKI[iOHATI3M IK OCHOBHUH METOI0JIOTTYHUM MiXiJ, 1110 /1aJIo MiACTaBU
CTBEP/PKYBaTH, 10 GYHKIUIT AisibHOCTI BU3HaYaloTh npodeciiiHicTh (mpodecito mpokypopa), a IPUHIUIH -
npodecionaniam (piBeHb BosioAiHHSA ILji€l0 npodeciero). Ak JonoMixHI MeToJu BUKOpPHUCTaHO $OpMaIbHO-
JIOTiYHUH (AJ11 apryMeHTOBAHOTO BUKJAJY JOCJAIJHUIBKOTO MaTepiany), ¢opMajbHO-AOTMaTUYHUN (Z1
aHa/li3y YMHHHUX HOPMAaTHMBHHUX [JOKYMEHTIB) i MOPiBHSJbHO-NPABOBUU ([ 3icTaBsieHHs aHAJi30BaHOIO
MaTepiany). OCHOBHI pe3y/bTaTH NOCIiKEHHS AEMOHCTPYHOTb NPUHIUI MOJITUYHOI HEUTPaSBHOCTI fK
BUMOTY Y chepi npodeciiiHol AisibHOCTI AepKaBHUX CAYKO0BLIB He JiMle B YKpaiHi, a i y EBponelcbKoMy
Corosi, iHTerpanisa 3 AKMM BH3Ha4YeHa OCHOBHHMM BEKTOPOM MNOJAJBLIOTO PO3BUTKY YKpaiHU. 3JiMCHEHO
3MiCTOBe PO3MeXYBaHHS IMOJITUYHOI HEUTPATbHOCTI i3 CUHOHIMIYHO GJIU3bKHMMH MOHATTSAMH MOJITUYHOL
HeyIepepKeHOCT] Ta He3a/IeXKHOCTI, alloJIiTUYHOCTI, No3anapTiHHOCTI U AenapTusauii. [Ippyomy nosituany
HeUTpasbHICTh BU3HAHO OJHUM 3 HaWBaXJIMBIIMX KpUTePiiB y popMyBaHHI BUMOr 1100 npodeciiHOro
Bib6opy, npodeciiiHol miaroToBkH, npodeciiHOro cTaHoBJeHHS Ta NpodeciiiHol AigIbHOCTI TPOKYpPOPIB.
[IpakTW4YHa LiHHICTE JOC/IIPKEHHS NOJIATAE B 3acTepekeHHi NPOKYpOpiB BiJ MOJITUYHOrO HEBIrJacTBa,
1I0 MOXXe BHHUKHYTH B pa3i HeNpaBUJIBHOI'O PO3YMiHHA NOJITHUYHOI HeUTpasbHOCTI. [l YHUKHEHHA
ab0 Mo/ioJIaHHA [[bOI'0 HEraTHBHOTO ACIEKTY 3alpONOHOBAHO HU3KY YMHHHUKIB JOCATHEHHS IPOKYpPOpPOM
npodecifiHOCTi, 1110 onMcaHo Yepe3 CBOEPiJHY dopMy.1y: MpodeciiiHicTb MPOKypopa MOXKHA BBAXKATH CyMOIO
noJiTUYHOI, MeAifiHOI Ta iHdopMaliiHO-eK0JI0T{YHOI TPaMOTHOCTI, MO/i/IEeHO0 Ha MOJIITUYHY HEUTPa/lbHICTh

Knio4osi cnosa:
MOJIITHYHO HeCTabiIbHE CYyCiIbCTBO; MOJIITUYHA TPAaMOTHICTh; TPOKYpoOP; npodeciliHicTh; mpodecionanizm
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