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m Abstract. The presumption of innocence is an internationally recognized standard of criminal justice.
However, law enforcement practice shows a lack of legal certainty regarding the understanding and
implementation of certain provisions of this principle of criminal proceedings. The purpose of the publication
is to identify and systematize the internationally recognized standards of guaranteeing the right to the
presumption of innocence. The study used such methods of cognition as comparison, analysis, generalization,
and a systematic approach, which made it possible to describe the results and substantiate the conclusions
drawn. It is determined that, according to the case law of the European Court of Human Rights, the purpose
of the presumption of innocence is to: ensure a fair trial by preventing accusatory judicial bias; prevent the
formation of premature public opinion regarding the guilt/innocence of the accused, which may adversely
affect the impartiality of the court; and protect persons who have been acquitted or whose proceedings have
been closed on rehabilitative grounds. Ensuring the presumption of innocence requires ensuring that this
right is real, not imaginary. It is established that when determining whether the principle of presumption
was violated by public officials when informing the public about the progress of criminal proceedings, the
European Court of Human Rights takes into account whether the officials' statement prompted the public
to believe in the guilt of the person before the court passed a verdict and whether these statements could
have influenced the assessment of the facts when making a court decision. When assessing statements made
by public officials, it is necessary to distinguish between a statement of suspicion of committing a criminal
offence and a statement that a person has committed a criminal offence in the absence of a conviction; to
consider the context in which the statement was made and to take into account the actual content of the
statements. The author substantiates the rules of the presumption of innocence in time: it is valid until
the court verdict enters into force; a guilty verdict does not cancel a person's right to the presumption of
innocence until it enters into force; the adoption of an acquittal or the closure of criminal proceedings on
rehabilitative grounds requires that a person be found innocent and treated accordingly. The study will
ensure unified law enforcement practice of pre-trial investigation bodies, prosecutors, and courts in respect
of compliance with the rules of the presumption of innocence, which will contribute to the rule of law
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International standards for the application of the presumption of innocence...

» Introduction

The presumption of innocence is a fundamental right
declared by both national legislation and the Euro-
pean Convention on Human Rights' (ECHR) or the
International Covenant on Civil and Political Rights.
Respect for the right to presumption of innocence
guarantees a fair trial, which is the most popular de-
mand of society. Legislation in all rule-of-law states
pays due attention to the regulation of provisions
that ensure the implementation of the presumption
of innocence. However, an analysis of the case law of
the European Court of Human Rights (ECHR) shows
that there are numerous cases of violations of this
fundamental right. Violation of the rules of presump-
tion of innocence is caused by both the lack of legal
certainty in the regulation of certain aspects of it and
the need to find an adequate way of behaving when
determining the balance between the public interest
in bringing perpetrators to justice and the legitimate
interests of the suspect or accused to be treated as
innocent. After all, according to the rules of presump-
tion of innocence, a person is presumed innocent un-
til the court verdict enters into force. This problem
becomes especially acute in cases of serious high-pro-
file crimes, when society needs information concern-
ing identifying the perpetrators of these crimes, but
at the same time, the disclosure of certain informa-
tion should not violate the requirements of the prin-
ciple of presumption of innocence.

The presumption of innocence in criminal pro-
ceedings has been the subject of research by many
scholars. For example, one group of scholars studied
the general theoretical provisions of the presumption
of innocence. In particular, F. Yu (2022) examined
the legal nature of the presumption of innocence
and concluded that the presumption of innocence is
a special type of presumption that involves a duty to
recognize the innocence of the accused and a policy
of acting on the basis of the accused’s innocence, all
in order to avoid greater harm from wrongful con-
victions (false acquittals are less harmful). G. Mam-
ka (2018), studying the principles of criminal pro-
ceedings in general, concluded that the presumption
of innocence is an unconditional, but open to refuta-
tion, assertion that a person is not guilty of a crimi-
nal offence. This statement has a substantive, logical
and methodological connection with the obligation
to prove guilt by presenting arguments. T. Svobo-
da (2023) focused on the historical development of
the presumption of innocence and concluded that
the presumption of innocence is one of the most im-
portant and ancient legal principles. Another group
of scholars has studied the presumption of innocence
in the context of the conventional right to a fair
trial. In particular, O. Boyko (2021) expressed the
opinion that the principle of presumption of inno-
cence is a necessary component of the right to a fair
|

trial and ensures the realization of this right. The
author argues that although the principle of pre-
sumption of innocence does not limit the authorities
in disclosing information about investigations, it is
important that they do so carefully and with respect
for the principle of presumption of innocence. In her
study, M. Forejtova (2022) draws attention to the
presumption of innocence in court decisions and the
need to comply with the rules of judicial impartial-
ity, arguing that the guilty verdicts that approved
plea agreements with all co-defendants raise serious
doubts about the impartiality of the court.

Studies of the presumption of innocence in terms
of the problems of proving guilt are quite relevant —
J. Rozenbergs (2022), R. Stoykova (2021), which
also draws attention to the peculiarities of collect-
ing digital evidence. M. Coleman (2021) explores the
problems of the presumption of innocence through
the exercise of the right to defence. V.M. Tertysh-
nyk (2018) points out the need to develop an inte-
grative model and improve the legal definition of the
presumption of innocence, taking into account the
constitutional principles of justice, international in-
struments, legal positions of the ECHR and modern
case law and scientific doctrine.

Attention should also be drawn to the works of
scholars who have studied the presumption of inno-
cence in the context of its individual aspects. Thus,
M.L. Villamarin Lopez (2021) studied the issue of
the presumption of innocence during pre-trial deten-
tion and draws attention to the contradictions in this
aspect of the EU Presumption of Innocence Direc-
tive 2016. W.C. ITheme (2020), in his research, focuses
on the role of the media in the failure to comply with
the rules of the presumption of innocence during the
era of slavery and in the modern period, which led
to the trend of mass incarceration of black people.

The above analysis of scholarly works suggests
that scholars have not addressed the problem of a
comprehensive study of law enforcement practice
regarding the implementation of the right to the pre-
sumption of innocence with the definition and sys-
tematization of standards developed by the ECHR
case law on the application of the right to the pre-
sumption of innocence in criminal proceedings.

The purpose of the study is to define and system-
atize international standards for the application of
the presumption of innocence in criminal proceed-
ings, which will help to avoid law enforcement errors
and contribute to the formation of a well-established
practice of unifying the rules for the application of
this principle of criminal procedure.

In order to achieve the stated goal and ensure the
reliability of the results obtained, a combination of
general scientific and special methods of cognition
was used. In particular, the author used such gen-

! European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.
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= Materials and Methods

eral theoretical research methods as description,
comparison, analysis, synthesis, generalization, and
a systematic approach, which made it possible to
identify the subject of research, describe the results
of the observations made, compare the provisions of
criminal procedure legislation with the provisions of
international law, and substantiate the conclusions of
the study. In particular, to determine the European
standards for the application of the presumption of
innocence in criminal proceedings, the author sum-
marized the case law of the ECHR. The author also
used special methods of scientific research of juris-
prudence phenomena, namely, comparative legal,
systemic, and structural, and formal legal methods.
The comparative legal method was used in analys-
ing the provisions of criminal procedure legislation
and the provisions of the European Convention on
Human Rights, and in formulating conclusions on
the main approaches to the interpretation of the pre-
sumption of innocence. The formal legal method was
used to analyse the legal acts regulating the content
of the presumption of innocence in criminal pro-
ceedings. The systemic-structural method was used
to determine the main approaches of the ECHR to
the interpretation of the rules of application of the
presumption of innocence in criminal proceedings.
These methods were used in conjunction with each
other, which made it possible to conduct a complete
and comprehensive study and substantiate the scien-
tific conclusions and proposals made.

The normative basis of the study is the norms of
international law — the European Convention on Hu-
man Rights!, the International Covenant on Civil and
Political Rights?, which guarantee the right of a sus-
pect (accused) to the presumption of innocence. The
author analyses the provisions of the Constitution
of Ukraine®, the Criminal Procedure Code (CPC) of
Ukraine*, and the Criminal Code of Ukraine® which
define the rules for the implementation of the pre-
sumption of innocence in criminal proceedings. The
study focused on the analysis of judgements of the Eu-
ropean Court of Human Rights, which developed in-
ternational standards for guaranteeing the right to the
presumption of innocence, in particular, the following

judgements: “Allenet de Ribemont v. France” in 1995,
“Lavents v. Lettonie” in 2003, “Grabchuk v. Ukraine”
in 2006, “Panteleyenko v. Ukraine” in 2006, “Nestak
v. Slovakia” in 2007, “Shagin v. Ukraine” in 2009,
“Konstas v. Greece” in 2011, “Dovzhenko v. Ukraine”
in 2012, “Allen v. The United Kingdom” in 2013,
“Krivolapov v. Ukraine” in 2018. These judgments
contain important legal conclusions, precedents, and
interpretations that form the standards and norms
in guaranteeing the presumption of innocence at the
international level. The study of such judgments pro-
vides an in-depth understanding of the factors that
influence the determination of innocence and how
this is practically implemented in court decisions.

= Results and Discussion

The presumption of innocence is enshrined in Ukrain-
ian legislation in the following provisions: Article 62
of the Constitution of Ukraine®, Article 2(2) of the
Criminal Code of Ukraine’, Article 17 of the CPC of
Ukraine®. These provisions of law enshrine the pre-
sumption of innocence as a constitutional principle
of criminal proceedings and define the following
rule: a person is presumed innocent of a criminal
offence and cannot be subjected to criminal punish-
ment until his or her guilt is proved in accordance
with the law and established by a court verdict that
has entered into force. In addition, it is worth noting
that the presumption of innocence is an internation-
ally recognized principle of criminal proceedings.
This requirement is enshrined in both Article 14(2)
of the International Covenant on Civil and Political
Rights® and Article 6(2) of the ECHR!’, which states
that everyone charged with a criminal offence has
the right to be presumed innocent until proven guilty
according to law!%12,

Complaints about non-compliance with Arti-
cle 6(2) of the ECHR are often the subject of appli-
cations to the ECHR. In this regard, the case law has
developed generally accepted standards for guaran-
teeing the right to the presumption of innocence in
criminal proceedings, emphasizing that this right is
a structural component of the right guaranteed by
Article 6 ECHR' — the right to a fair trial.

! European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.

2International Covenant on Civil and Political Rights.
treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf.

(1966, December).

Retrieved from https://treaties.un.org/doc/

3 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
4 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-1775.

5 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

6 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
7 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

8 Ibidem, 2001.
°International Covenant on Civil and Political Rights.
treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf.

(1966, December).

Retrieved from https://treaties.un.org/doc/

10 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.

International Covenant on Civil and Political Rights.
treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf.

(1966, December).

Retrieved from https://treaties.un.org/doc/

12 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.

13 Ibidem, 1950.

57

Scientific Journal of the National Academy of Internal Affairs, 29(1)



https://zakon.rada.gov.ua/laws/show/995_004
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://zakon.rada.gov.ua/laws/show/4651-1775
https://zakon.rada.gov.ua/laws/show/2341-14%23Text
https://zakon.rada.gov.ua/laws/show/2341-14%23Text
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://zakon.rada.gov.ua/laws/show/995_004
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://zakon.rada.gov.ua/laws/show/995_004

International standards for the application of the presumption of innocence...

In the overall structure of the right to a fair tri-
al, the presumption of innocence plays an important
role, as it pursues a specific goal — to prevent the
formation of a biased opinion of both the court and
society regarding the guilt of a person. Scholars who
have studied the presumption of innocence have paid
attention to this issue. In particular, V.T. Nor (2011)
argues that the presumption of innocence prohibits
the court from forming a premature opinion about
the guilt of a person in committing a criminal of-
fence. This approach to determining the purpose of
the presumption of innocence is fully consistent with
the decisions of the ECHR. Thus, in the 2021 case of
“Dovzhenko v. Ukraine”, it was stated that the pre-
sumption of innocence enshrined in Article 6(2) of
the ECHR, in its relevant aspect, prevents the nega-
tive impact of biased statements made in connection
with the consideration of certain criminal cases on
the fairness of the trial (paragraph 47).

In the 2018 case of “Krivolapov v. Ukraine”,
the applicant claimed that state officials had been
involved in a media campaign around his criminal
conviction before the court’s verdict of guilty. Such
activities of the officials, according to the applicant,
influenced public opinion, which led to an accusato-
ry bias in the resolution of his criminal proceedings.
Although the Government of Ukraine argued that the
authorities only informed the public about the course
of the investigation in the high-profile criminal pro-
ceedings, the ECHR concluded that the statements of
the investigators and SBU officials in the media did
not meet the requirements of prudence and care. As
such statements undoubtedly pointed to the guilt of
the person making the statement. In particular, all
information about the person was made public, and
he was called a falsifier and a murderer. These alle-
gations were voiced in a documentary film created
with the support of the state authorities. Based on the
above facts, the ECHR concluded that the statements
of state officials caused the public to believe that
Krivolapov was guilty even before the court’s guilty
verdict and influenced the assessment of the facts by
the relevant court. And such actions are a violation
of the requirements of paragraph 2 of Article 6 of the
ECHR (paragraphs 127-1322).

The judgment in the 2013 case of “Allen v. The
United Kingdom” specifies the purpose of the pre-
sumption of innocence in case of acquittal. In par-
ticular, the judgment states that the general purpose

of the presumption of innocence is to protect persons
who have been acquitted in criminal proceedings and
persons in respect of whom a decision to close crim-
inal proceedings has been made, from being treated
by state officials as persons guilty of a criminal of-
fence. After all, without a defence that would guar-
antee the recognition of an acquittal or a decision
to close criminal proceedings, the guarantees of a
fair trial may become theoretical and illusory®. That
is, when a court acquits a person or decides to close
criminal proceedings on rehabilitative grounds, no
government official should express doubts about the
acquittal that has entered into force.

Thus, the above allows stating that the case law
of the ECHR has developed the following rules for
determining the purpose of the presumption of in-
nocence:

= ensuring the fairness of the trial by preventing
accusatory judicial bias;

= preventing the formation of premature (before
the verdict is passed) public opinion on the guilt/
innocence of the accused, which may also negatively
affect the impartiality of the trial;

= protection of persons who have been acquitted
or whose proceedings have been closed on rehabili-
tative grounds from being treated as perpetrators of
a criminal offence.

Analysis of law enforcement practice shows
that violations of the presumption of innocence
most often occur when state officials comment on
the course of investigations in high-profile criminal
proceedings. Despite the fact that media coverage of
criminal investigations in some cases leads to viola-
tions of the presumption of innocence, at the same
time, it is impossible to prohibit informing citizens
about the circumstances of criminal proceedings in
which a court verdict has not yet been delivered.
After all, civil society is interested in knowing how
the investigation or trial is going, which allows it to
exercise the right of the public to control the fairness
of court decisions.

This right is guaranteed both by the CPC of
Ukraine, in particular, Article 27 of the CPC of
Ukraine* enshrines the principle of publicity and
openness of court proceedings, and by the provi-
sions of Article 6(1) of the ECHR®, which declares
that everyone has the right to a public hearing. Para.
38 of the ECHR judgment in the case of “Allenet de
Ribemont v. France” of 1995 states that freedom of

! Judgment of the European Court of Human Rights in the case of No. 36650/03 “Dovzhenko v. Ukraine”. (2012, January). Retrieved

from https://hudoc.echr.coe.int/?i=001-174579.

2 Judgment of the European Court of Human Rights in the Case of No. 5406/07 “Krivolapov v. Ukraine”. (2018, October). Retrieved from

https://hudoc.echr.coe.int/?i=001-191985.

3 Judgment of the European Court of Human Rights in the case of No. 25424/09 “Allen v. The United Kingdom”. (2013, July). Retrieved

from http://hudoc.echr.coe.int/eng?i = 001-122859.

4 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-1775.
5 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.
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expression guaranteed by Article 10 of the Conven-
tion! also includes the right to freedom of receipt and
dissemination of information. Therefore, the provi-
sion of paragraph 2 of Article 6 of the Convention?
cannot prevent the authorities from informing the
public about an ongoing criminal investigation, but
requires that the authorities do so reasonably and
prudently, in accordance with the requirements of the
presumption of innocence®. A similar requirement is
enshrined in the Recommendation of the Committee
of Ministers of the Council of Europe on the provi-
sion of information on criminal proceedings through
the media, which states that views and information
on proceedings before the courts should be transmit-
ted or disseminated through the media “where this
does not prejudice the principle of the presumption
of innocence. Thus, as a general rule, the media may
cover information about court proceedings. At the
same time, the question arises: where is the line that
determines whether the presumption of innocence is
violated or not as a result of commenting on court
proceedings or covering the course of pre-trial inves-
tigation in the media?

In determining the violation of the principle of
presumption of innocence, the ECHR in its judgments
has repeatedly drawn attention to the inadmissibility
of commenting by authorized officials on the course
of investigation of criminal proceedings against per-
sons against whom there has not yet been a court
verdict. T.I. Fuley (2012), summarizing the ECHR
decisions, correctly notes that the presumption of
innocence is usually violated in the following cases:
when the prosecution or politicians comment on the
circumstances of criminal proceedings, asserting the
guilt of a person before the trial is completed; when
an interim court decision is made asserting the guilt
of a person; when a person suspected of committing
a crime is detained and a decision is made to apply a
preventive measure to him/her.

An analysis of the judgments concerning Ukraine
reveals a number of violations of the presumption of
innocence that occurred in statements by public fig-
ures and led the public to believe in the guilt of the
person even before the court’s verdict. In the 2012

judgment in the case of “Dovzhenko v. Ukraine”,
statements by senior police officials, which were
repeatedly quoted in newspaper articles, clearly re-
ferred to the applicant, although his name was not
mentioned in these articles. The clear indication of
the applicant’s name is not necessary to fall within
the scope of the presumption of innocence. In assess-
ing the content of the statements, it is sufficient that
one of the newspaper articles referred to the detainee
as a “criminal” without any qualification. Such an
assessment of the statement by high-ranking law en-
forcement officials was perceived by the public as a
proven fact and therefore should be equated with a
statement of guilt of a person in committing a crim-
inal offence of which he was only suspected (para-
graphs 51-52%). In the 2009 judgment in “Shagin v.
Ukraine”, the Court limited itself to assessing a state-
ment by the First Deputy Prosecutor of the city of
Kyiv, which was quoted in the same way by three
different publications. The statement read as fol-
lows: “According to our calculations, the Kkillers re-
ceived about 100 thousand dollars from Shagin for
the execution of the “orders”... The actual leader of
this group was Shagin. His orders (to kill) were of a
systematic nature”. In assessing this statement, the
Court concluded that such wording indicated that the
prosecutor considered it proven that Shagin had or-
dered and paid for the killings, and that the prosecu-
tor had doubts only about the exact amount paid for
the killings. This statement was made long before the
guilty verdict was delivered (paragraphs 85-86°). In
the 2018 case of “Krivolapov v. Ukraine”, the state-
ments of the investigators and SBU officials regarding
the proceedings against Krivolapov were an obvious
statement of his guilt, as the information about the
applicant’s identity was disclosed to the public, and
he was called a falsifier and a murderer. Such allega-
tions were repeatedly voiced in a documentary film
produced with the support of the State authorities
and contained a video recording of the applicant’s
confession to the police (paragraphs 130-1317).
Analysing the above facts, the ECHR concludes
that the violation/compliance with the requirements
of Article 6 paragraph 2 ECHR depends on positive or

! European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.

2 Ibidem, 1950.

3 Judgment of the European Court of Human Rights in the Case No. 15175/89 “Allenet de Ribemont v. France”. (1995, February).
Retrieved from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57914%22]}.

4 Recommendation of the Committee of Ministers of the Council of Europe to Member States No. REC (2003)13 “On the Procedure
for Providing Information on Criminal Proceedings Through the Media”. (2003, July). Retrieved from https://cedem.org.ua/
library/rekomendatsiya-rec-2003-13-shhodo-nadannya-informatsiyi-cherez-zasoby-masovoyi-informatsiyi-stosovno-kryminalnogo-
sudochynstva/.

5 Judgment of the European Court of Human Rights in the Case No. 36650/03 “Dovzhenko v. Ukraine”. (2012, January). Retrieved from
https://hudoc.echr.coe.int/?i=001-174579.

6 Judgment of the European Court of Human Rights in the Case No. 20437/05 “Shagin v. Ukraine” (2009, December). Retrieved from
https://hudoc.echr.coe.int/?i=001-96112.

7 Judgment of the European Court of Human Rights in the Case No. 5406/07 “Krivolapov v. Ukraine”. (2018, October). Rights. from
https://hudoc.echr.coe.int/?i=001-191985.
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negative answers to the following questions: did the
public statement by the authorities prompt the opin-
ion of the guilt of the person, and could this statement
influence the assessment of the facts by the relevant
judicial authority? In addition, in the judgment of the
ECHR in the case of “Krivolapov v. Ukraine” 2018,
the Court draws attention to its well-established prin-
ciple that Article 6(2) of the ECHR prohibits officials
from declaring a person guilty before a court verdict!
is delivered. Officials may only inform the public
about the progress of criminal proceedings, in par-
ticular, by highlighting the facts of serving notices
of suspicion, detention or confession, provided that
such statements are reasonable and prudent. At the
same time, important attention should be paid to the
choice of words used by officials to comment on the
course of investigation of high-profile criminal pro-
ceedings (paragraph 1292).

In accordance with the ECHR case-law, a number
of standards have been developed for assessing re-
ports and comments on criminal proceedings by pub-
lic officials. In particular, in the case of “Dovzhenko
v. Ukraine” in 2012, it is stated that it is important
to fundamentally distinguish between a statement of
suspicion of a person of committing a criminal of-
fence and a statement of a criminal offence, which
is announced in the absence of a court verdict. Par-
ticular attention is paid to the choice of words in the
statements of officials if they are made public before
the trial and conviction of a person of a criminal of-
fence (paragraph 48%). In addition, it is necessary
to draw a conclusion about the violation of the pre-
sumption of innocence by a certain statement of a
public official in the context of the specific circum-
stances under which this statement was made (para-
graph 48%). The actual content of the statement, rath-
er than its literal form, is also important. For example,
the Government of Latvia in the case of “Lavents v.
Lettonie” argued that its representatives had never
officially called the applicant guilty. However, the
Court noted that in an interview, the judge stated
that she did not know whether the verdict would be
partially acquittal or guilty. According to the ECHR,
such a statement indicates that the judge is already
convinced of the applicant’s guilt, if not in full, then
at least on one of the charges. This wording excludes
the possibility of finding the applicant completely

innocent. In another interview, the judge expressed
her great surprise at the fact that the defendant per-
sisted in pleading not guilty to all charges. In addi-
tion, the judge suggested in the interview that the
defendant should prove his innocence to the court,
which is a gross violation of the rules of presumption
of innocence (paragraphs 126-127°).

The foregoing suggests that the principle of pre-
sumption of innocence is violated in cases where a
statement by a public official has led the public to
believe in the guilt of a person even before a court
verdict is delivered and if these statements could
have influenced the assessment of the facts in the
court decision. When assessing statements made by
the authorities to inform the public about the course
of an investigation or trial in criminal proceedings
that cause public outcry, it is necessary to distin-
guish between a statement of suspicion of a person of
committing a criminal offence and information that
a person has committed a criminal offence in the ab-
sence of a final court decision; to take into account
the context in which the statement was made; and to
take into account the actual content of the statements
made by the authorities.

In addition to the above, it is necessary to pay
attention to the issue of determining the rules of the
principle of presumption of innocence in time. This
issue is addressed both in the ECHR judgments and in
national court practice. Thus, an analysis of the pro-
visions of the CPC of Ukraine, the Criminal Code of
Ukraine, the Constitution of Ukraine, and the ECHR
leads to the conclusion that a person has the right to
be presumed innocent of a criminal offence until his
or her guilt is established by a court verdict that has
entered into force. Thus, according to paragraph 2 of
Article 6 of the ECHRS, everyone accused of a criminal
offence is presumed innocent until proven guilty ac-
cording to the procedure established by law. A similar
provision is contained in part 1 of Article 17 of the
CPC of Ukraine’, which specifies that until a person’s
guilt is proved in accordance with the procedure es-
tablished by the Criminal Procedure Code of Ukraine
and a court decision of guilt is delivered that has en-
tered into force, that person cannot be subjected to
criminal punishment. The CPC of Ukraine defines the
moment when the verdict of the court of first instance
comes into force: 1) if no appeal has been filed, then

! European Convention on Human Rights. (1950). Retrieved from https://zakon.rada.gov.ua/laws/show,/995_004.
2 Judgment of the European Court of Human Rights in the case No. 5406/07 “Krivolapov v. Ukraine”. (2018, October). Retrieved from

https://hudoc.echr.coe.int/?i=001-191985.

3 Judgment of the European Court of Human Rights in the Case No. 36650/03 “Dovzhenko v. Ukraine”. (2012, January). Retrieved from

https://hudoc.echr.coe.int/?i=001-174579.
4 Ibidem, 2012.

5 Judgment of the European Court of Human Rights in the Case No. 58442/00 “Lavents v. Lettonie”. (2002, November). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-65362%22]}.

5 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.

7 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-1775.
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after the deadline for filing an appeal (thirty days) has
expired; 2) if an appeal has been filed against a court
decision, and it has not been cancelled, then the ver-
dict of the court of first instance comes into force after
the relevant decision has been made by the court of ap-
peal (parts 1, 2 of Article 532 of the CPC of Ukraine?).

This indicates that the right to the presumption
of innocence is valid until the verdict enters into
force. In other words, the principle of presumption of
innocence applies to the following stages of criminal
proceedings: pre-trial investigation, preparatory pro-
ceedings, trial, and appeal proceedings (if the parties
file an appeal). The ECHR has drawn attention to this
issue, in particular, in the case of “Konstas v. Greece”
of 2011, which stated that the presumption of inno-
cence cannot cease to apply at the appeal stage be-
cause the accused was convicted in the first instance.
To conclude otherwise would contradict the purpose
of the appellate stage, where the appellate court is
obliged to review the decision of the first instance
court on issues of fact and law. In such cases, the pre-
sumption of innocence will not apply to proceedings
aimed at reviewing and setting aside a court judge-
ment that has not yet entered into force (paragraph 36
of the judgement?). However, the rules of presump-
tion of innocence no longer apply to the stage of cas-
sation review of a court decision. After all, unlike the
appellate procedure, cassation appeals are subject to
court decisions that have already entered into force.

At the same time, it should be noted that finding
a person guilty by a court verdict that has entered
into force does not cancel the right to be treated as an
innocent person, which he or she had before the entry
into force of this court verdict. Thus, the ECHR judg-
ment in the case of “Nestak v. Slovakia” emphasizes
that the fact that the applicant was eventually found
guilty and sentenced to a certain term of imprison-
ment cannot deprive him of his original right to be
presumed innocent until proven guilty according to
law (paragraph 90%). In this case, it is noted that the
presumption of innocence under Article 6(2) will be
violated if a court decision or a statement by a pub-
lic official regarding a person accused of a criminal
offence reflects the opinion that he or she is guilty
before his or her guilt has been proved in accordance
with the procedure established by law. In the ab-
sence of a formal conclusion, it is sufficient that there
|

is some justification indicating that the court or the
relevant official considers the accused guilty, while
the premature expression of such an opinion by the
court itself inevitably contradicts the presumption
of innocence. Thus, in the case at bar, the regional
court in its interim decision asserted that the appli-
cant had proved the commission of the criminal of-
fence charged against him and noted that the motive
for the crime was financial needs, and the manner
of its commission indicated the degree of corruption
of the applicant. According to the ECHR, such alle-
gations, which are set out not in the verdict, but in
the interim court decision, imply the applicant’s guilt
before it has been proved in accordance with the
procedure established by law (paragraphs 88, 894).

The relevant statement is also contained in
the decision of the Supreme Court of 2018 in case
No. 461/3797/17°, which notes that before the offi-
cial court findings on the guilt of a person are made,
it is sufficient to announce the assumption of guilt of
a person in committing a criminal offence to violate
the principle of presumption of innocence. This rule is
quite relevant for such court decisions as a preventive
measure or a search warrant. All court decisions are
published in the State Register of Court Decisions, and
erroneous judgements made in them about the guilt
of a person in committing a criminal offence would
contradict the principle of presumption of innocence.

Particular attention should be paid to determin-
ing the effect of the rules of presumption of inno-
cence for persons in respect of whom an acquittal
was delivered or proceedings were closed on rehabil-
itative grounds. Thus, in the judgment in the case of
“Grabchuk v. Ukraine” of 2006, it is noted that the
rules of the presumption of innocence apply to cas-
es of closure of criminal proceedings. In particular,
the said judgment of the ECHR states that the limits
of paragraph 2 of Article 6 of the Convention also
apply to court decisions made after the termination
of criminal prosecution or acquittal (paragraph 42°).
And in the case of Allen v. The United Kingdom of
2013, it is stated that the presumption of innocence
protects persons who have been acquitted by a court
or against whom criminal proceedings have been
closed from being treated as guilty of the alleged
crime. After all, without a defence that would ensure
respect for an acquittal or a decision to close criminal

! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-1775.
2 Judgment of the European Court of Human Rights in the Case No. 53466,/07 “Konstas v. Greece” (2011, May). Retrieved from http://

hudoc.echr.coe.int/eng?i=001-104858.

3 Judgment of the European Court of Human Rights in the Case No. 65559/01 “Nestak v. Slovakia”. (2007, February). Retrieved from

http://hudoc.echr.coe.int/eng?i=001-79608.
4 Ibidem, 2007.

° Resolution of the Supreme Court of Ukraine in the case No. 461/3797/17. (2018, May). Retrieved from https://reyestr.court.gov.ua/

Review/74021985.

6 Judgment of the European Court of Human Rights in the case No. 8599/02 “Grabchuk v. Ukraine”. (2006, Septembeer). Retrieved from

https://hudoc.echr.coe.int/?i=001-76950.
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proceedings, the guarantees of a fair trial will be im-
aginary, not real. After the criminal proceedings are
completed, the reputation of the person and the way
this person is perceived by society is also at stake!.

Therefore, the above allows identifying the fol-
lowing rules of the presumption of innocence in time:
this guarantee is valid until the court verdict enters
into force (it is valid at the stage of pre-trial inves-
tigation, preparatory court proceedings, trial, and
appeal proceedings); finding a person guilty in ac-
cordance with the procedure established by law does
not cancel his/her original right to the presumption
of innocence, which he/she had at the time when the
verdict was not yet passed; the adoption of an acquit-
tal or dismissal of criminal proceedings on rehabilita-
tive grounds requires respect for the lawful decision
to find a person not guilty and the appropriate treat-
ment of the person.

Violations of the principle of presumption of in-
nocence are quite common in other European coun-
tries. Thus, T.I. Fuley (2012), having analysed the
practice of the ECHR, identifies the following viola-
tions of paragraph 6 ECHR, which were committed
by the authorities when informing the public about
the course of criminal proceedings: the message that
the applicant is an instigator of murder, which the
police commissioner announced at a press conference
in the presence of other high-ranking police officers;
the statement of the Prosecutor General in the media
that there is sufficient evidence of the guilt of the
Minister of Defence, and the statement of the Speaker
of the Parliament that he is confident that the Min-
ister of Defence received a bribe for the promise of
illegal services; information set out in the order of
the Prosecutor General on dismissal from office in
connection with the commission of a criminal of-
fence by the applicant, which was issued immediate-
ly after the commencement of criminal proceedings
and before the court’s guilty verdict; statements by
high-ranking officials about the guilt of the person,
despite the existence of an acquittal.

When studying the presumption of innocence,
scholars have often paid attention to the standards
of implementation of this rule in the case law of the
ECHR (Syza, 2018). Such studies have been con-
ducted in the context of proving the circumstances
of a criminal offence (Myroshnychenko, 2016), in
the context of ensuring the rule of law (Mykhay-
lenko, 2019) or guaranteeing the right to a fair tri-
al (Zelenskyi, 2017). At the same time, the problem
of publishing information about a criminal offence
|

in compliance with the rules of presumption of in-
nocence is only addressed in some studies (Khablo
& Boyko, 2022). In particular, this issue is raised in
the works of W.C. Theme (2020), F. Seoane Pérez &
L. Valera-Ordaz (2021) and O.Yu. Khablo (2022). The
research of these scholars focuses on the problem of
determining the limits of admissibility of disclosure
in the media of information about a person suspect-
ed of committing a criminal offence and information
about the progress of criminal proceedings. After all,
in this case, there is a problem of maintaining the
balance between the right of a suspect or accused
person to the presumption of innocence and the right
guaranteed by Article 27 of the CPC of Ukraine? and
Article 6(1) of the ECHR?, which states that everyone
has the right to a public hearing.

Thus, K. Chumak (2017) argues that journalists
who report on high-profile crimes can always use the
provisions of the Law of Ukraine “On Information”*
regarding socially important information. At the
same time, the scholar emphasizes that a journalist
should be prepared to defend his or her belief that
the public’s right to receive such information out-
weighs the right of another person to keep it secret.
In contrast, V. Nor (2011) notes that the media and
journalists have the right, and even the obligation, as
“guardians of democracy” to inform the public about
criminal offences and persons under pre-trial investi-
gation, as well as the progress of the trial. However,
this should be done without expressions or language
that could lead the public to believe that a person is
guilty or deserves severe punishment before the case
is tried and without the expectation of such a ver-
dict. F. Seoane Pérez & L. Valera-Ordaz (2021) also
believe that published information from the media
should not convince the public and jury of the guilt
of a suspect. It is noted that although the press large-
ly adheres to the presumption of innocence, insuffi-
cient attention is paid to oral statements, which leads
to bias in the coverage of information.

It is worth noting that the opinion of scholars
who believe that this problem should be solved from
the point of view of maintaining a balance between
the public interest, which involves informing about
criminal proceedings, and the interests of the suspect
or accused, who should be guaranteed the right to
the presumption of innocence. It is in the context of
finding a balance of public and private interests that
compete in criminal proceedings that further scientif-
ic research on the presumption of innocence in crimi-
nal proceedings should be carried out.

! Judgment of the European Court of Human Rights in the case No. 25424/09 “Allen v. The United Kingdom”. (2013, July). Retrieved

from http://hudoc.echr.coe.int/eng?i = 001-122859.

2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-1775.
3 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.
4 Law of Ukraine No. 2657-XII “On Information”. (1992, November). Retrieved from https://zakon.rada.gov.ua/laws/show/2657-

12#Text.
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= Conclusions

The above study allows determining and summarizing
internationally recognized standards of application of
the presumption of innocence rules that guarantee
the fairness of trials and the rule of law in criminal
proceedings. In particular, ensuring the presumption
of innocence in criminal proceedings requires ensur-
ing that this right is effective, not theoretical or im-
aginary. The implementation of the presumption of
innocence principle is a prerequisite for a fair court
decision, as it prevents the formation of an accusatory
judicial bias or premature public opinion on the guilt
(innocence) of the accused, and ensures respect for
the court decision. In deciding whether the principle
of presumption of innocence was violated by public
officials when informing the public about the progress
of criminal proceedings, the ECHR is guided by the
answers to the following questions: did the officials’
statements prompt the public to believe in the guilt of
the person before the court passed the sentence, and
could these statements have influenced the assess-
ment of the facts in the court decision? When assessing
statements made by the authorities, it is necessary to
distinguish between a notice of suspicion of a person
of committing a criminal offence and a statement that
a person has committed a criminal offence in the ab-
sence of a final court verdict, to consider the context
in which such a statement was made and to consider
the actual content of the statements. The presumption
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m Anoranis. IIpe3yMmmilis HEBUHYBATOCTi € MiXHAapOOHO BU3HAHUM CTaHAAPTOM KPHUMiHAJIBHOTO
CyNOYMHCTBA. YTiM IIpaBO3acTOCOBHA IpaKTHKa 3acBiluye BiJICYTHiCTh NPaBOBOl BU3HAUYEHOCTi MIOA0
PO3yMiHHA Ta MOPAAKY peaJstidariii okpeMHuX IOJIOXKeHb L€l 3acagu KpUMiHaJbHOTO MPOBaXXeHHA. MeToio
nyOJtikaljil € BU3HaUeHHA Ta cUcTeMaTu3allisg MiXXHapoAHO BU3HAHUX CTaHAApTiB rapaHTyBaHHA IIpaBa Ha
npe3yMIIIif0 HeBUHyBaTOCTi. [lifg Yac AOCJiXKeHHA 3aCTOCOBAHO TaKi MeTOAW Mi3HAHHA, AK MOPiBHAHHSA,
aHaJi3, y3araJbHeHHs, CUCTEMHUN MiAXiAd, 0 HaJaJ Il MOXJIUBICTh ONMCATU pe3yJibTaTu U OOIPYHTyBaTU
OTpUMaHi BHCHOBKU. Br3HaueHO, IO 3TiAHO 3 MPAKTHUKOI0 €BPONENCHKOTO CyAy 3 IpaB JIIOJAUHU METOI0
3aCTOCYBaHHsA Ipe3yMIIlil HEBUHYBATOCTi €: 3a0e3leuyeHHs CIpaBedJIMBOIO Cyay HUIAXOM HeOONyILleHHS
O0OBHMHYBAJIBHOTO CYJIOBOTO yXWJly; 3amoOiraHHA (GOpMyBaHHIO IlepefuyacHOl I'POMaJCbhKOlI AYMKH OO0
BUHYBAaTOCTi/HEBUHYBATOCTi OOBUHYBA4€HOIrO, L[0 MOXe HeraTMBHO IMO3HAYWUTHCA Ha HeylepeXeHOCTi
CyAay; 3axucT ocib, mofo AKux O0ys0 yXBaJIeHO BUIIpAaBAYBAaJIbHNWI BUPOK abo W[OJ0 AKUX MPOBAaKEeHHS
OyJ10 3aKpuUTO 3a pealbijiTylouumu mifcraBaMu. 3abesnedeHHsA Mpe3yMIIil HeBHHYBATOCTI Iepefdadae
HeoOXiJHICTh TapaHTyBaHHA TOTO, IO Ile MpaBo OyAe peaJbHUM, a He yABHUM. BcTaHOBJIeHO, IO mif yac
3’sicyBaHHA, ui OyJi0 MOPYIIeHO MPUHIUN Mpe3yMIIil mocaJoBUMU ocobaMu Aep>KaBHUX OpTaHiB Mif yac
iHGopMyBaHHA CyCHiJIbCTBA PO PyX KpPUMiHaJIbHUX NPOBaAXeHb, €BPOINENCHKUIN CyZA 3 IpaB JIIOAUHU
BPaxoBYE, UM CIIOHyKaJia 3asBa I0CaJOBUX 0Cib rpOMaAChKiCTh TOBipUTH Y BUHYBATiCTh 0COOM 10 BUHECEHHS
CyZIOM BUPOKY Ta Y1 MOTJIM I1i TBepAKeHHA BILIMHYTH Ha OL[iHKY HaKTiB iy Yac BUHECEHH: CyJ0BOTO pillleHHs.
O1iHI0104M MOBiJOMJIEHHA NpPeACTaBHUKIB BJIaAu, HEOOXiHO pO3pPi3HATHU 3aABY IpO Mif0o3py Yy BUMHEHHi
KpHUMiHaJBHOTO IIPAaBONOpPYIIEHHA Ta 3asABy PO Te, 10 ocoba 3AilicHNIa KpUMiHaJIbHe IPaBONOPYIIEeHH:A
3a BiICYTHOCTi BUPOKY; ypaxXxOByBaTU, Y KOHTEKCTi AKUX 0OcTaBUH OyJi0 3p0o0JieHO 3asABy, i 3BaxaTu Ha
peaysibHUI 3MiCT BUCJIOBJIOBaHb. OOrpyHTOBaHO IpaBuja Ail mpe3yMmIlil HeBUHYBATOCTi B yaci: i€ 1o
MOMEHTY HaOpaHHsA BUPOKOM CyJly 3aKOHHOI crjiv; 0OBHHYBAJIbHUU BUPOK CyQly He BiIMiHA€ mpaBo 0cobu
Ha [pe3yMII[il0 HeBUHYBATOCTi [0 MOMEeHTy HaOpaHHsA HUM 3aKOHHOI CUJIN; yXBaJleHHs BUNPaBAyBaJIbHOTO
BUPOKY UM 3aKpUTTA KPUMiHAJIbHOTO MPOBA/XeHHA 3 peabisliTyloumx MiACTaB BUMarae BU3HAHHA 0COOU
HEBUHYBAaTOI0 Ta BiJANOBiAHOTIO MOBOJXEHH: 3 Helo. [IpoBeneHe mociikeHHs 3abe3nedynThb YHiikoBaHY
NpaBO3aCTOCOBHY NMPAaKTUKY HifAJIbBHOCTiI OpraHiB AJOCYAOBOTO PO3CJiAyBaHH:A, IPOKypaTypu Ta CyAy L[OJ0
JOTPHUMAaHHA MpaBuWJI [Iil Npe3yMIIil HeBUHYBATOCTi, 0 CIpUATHME YTBepAXXeHHI0O BEPXOBEHCTBA NpaBa

m KUTI04uOBi cj1oBa: nmy6JlivHiCTh PO3IJIAAY CIPaBU; yIIepeIKeHiCTh; 0OBMHYBAJIbHUI BUPOK; BUIPAB/IYBaIbHUI
BHPOK; CIIpaBeJINBiCTh CyJOBOTO pillleHHs; €EBPONENChKUN Cy 3 IIpaB JIIANHU
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