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PO JESKI ACIIEKTH YKJIAJJAHHS ITOAPYKKSIM CITAAKOBOI'O JIOTOBOPY

CrarTs IpUCBSTYEHA JIOCIIDKEHHIO CIIaIKOBOTO JJOTOBOPY Ta JOLUILHOCTI HOr0 BH-
KOPHUCTaHHS y MPaBOBIIHOCHHAX, TIOB’SI3aHUX 13 PO3MOPSIKCHHSIM MaifHa MOIPYKIKSL.
OCKIJBKH IOpHIIYHA TPUPOJIA CIIAAKOBOTO JOTOBOPY 3aJHIIAETHCS TUCKYCIHHOO, TOCTi-
JOKEHO TIO3HIIIT HAYKOBINB 3 IHOTO MPHUBONY. BU3HAYEHO N1esSKi 0COOMMBOCTI CIIaAKOBOTO
JIOTOBOPY Ta MPAKTHKH HOTO 3acTocyBaHHsA. OOIPyHTOBAHO MOLIIBHICTH HOrO BHKOPH-
CTaHHS SIK e(DeKTHMBHOTO 3ac00y IepeaaBaHHs MpaBa BIACHOCTI HA MaiHO MICIs CMEpTi
BJIACHHKIB, 30KpeMa 11010 MallHa MOJPYKIKSL.

Kniouoei cnosa: cnaokosuii 00208ip, NOOPYHCIHCA, CRAOKYBAHHSA, CNAOWUHA, CRAOKO-
emyi, 8I0UYIICYy8al, Habyeay, pO3NOPIONCEHHS.

Crarbs NOCBSIIEHA HCCIIEIOBAHNIO HACIIEICTBEHHOTO JJOI'0BOPA H I1EJIECO00pa3sHOCTH
€r0 HCIIOJIb30BaHMs B IPABOOTHOILECHUSX, CBA3aHHBIX C PACIIOPSHKEHHEM HMYIIECTBA CYy-
npyros. ITockonbKy ropuaudeckas NpUpoAa HACIEACTBEHHOTO J0T0BOpa OCTAETCA JHC-
KyCCHUOHHOM, NCCJIEI0BAHBI TO3ULIUH YUEHBIX 110 3TOMY HOBOAY. OnpeiesieHbl HEKOTOphIe
0COOCHHOCTH HACJIEACTBEHHOTO JIOTOBOPA M NMPAKTHKH €ro npuMeHeHus. O00cHOBaHA
eJIeCO00Pa3HOCTh €TO HCIIOIB30BaHUSA KaK (PQEKTHBHOTO CPEICTBA MEepefadr IpaBa
COOCTBEHHOCTH Ha MMYIIECTBO MOCJIE CMEPTH COOCTBEHHUKOB, B YACTHOCTH OTHOCHTEIb-
HO MMYII[ECTBA CYIIPYTOB.

Kntouesvte cnosa: naciedcmsentvlii 002060p, Cynpyeu, Hacie008aHue, Hacaeocnso,
HACTEOHUKU, OMYYHcOamens, npuodpemamens, pacnopaxceHue.

The article is devoted researching of the inherited contract and expediency of its use in
the legal relationships of the married couples related to the order of property.

Author investigates positions of scientists about legal nature of the inherited contract.
Some features of the inherited contract and practice of its application are certain. Expedi-
ency of its use is reasonable as effective means of property transfer right on property post
mortem proprietors, in particular in relation to property of the married couples.

Key words: inherited contract, married couples, inheritance, inheritance, heirs,
alienor, purchaser, order.

Beryn. OHOBIIOIOYM IIMBUIBHE Ta CiMelHE 3aKOHOIABCTBO, YKPAiHCHKHMI 3aKOHOZABEIb HaMa-
raBCsl BUBECTH 3aKOHO/IABYE PETYJIIOBaHHS CYCIIJIBHUX BiTHOCHH Ha BIAMOBIAHUN (PaKTHYHOMY PO3BHT-
Ky piBEHB, a TAaKOX 33OBOJBHHUTH MOTPEON IUBLTBHOTO 00iry i 3MiItHUTH HoTo cTabinmpHICTh. CiM s,
3 SIKOIO JIFOIMHA IPOBOAUTH OUIBIIY YaCTHHY CBOTO CBIIOMOTO JKUTTSI, € THM OCEPEIKOM CYCIILIbCTRA,
JIe 3aKJIaJIA€ThCsl MOpaJIbHA Ta MaTepiajibHa OCHOBA OJaromnonyyusi MaiOyTHIX NOKOJIiHb. SIKIO 3a pa-
JSIHCBKHX YaciB y LHUBUIEHOMY IpaBi aKLEHT POOHMBCS Ha MAaKCHMaJbHOMY DEryIIOBaHHI MallHOBHX
BIZIHOCHH, TO B yMOBaX OHOBJICHOI LIUBIIEHO-IIPABOBOI JOKTPUHU HATrOJOLIYEThCS HacaMIlepel Ha He-
MaiHOBHUX BIJIHOCHHAX, 3a0€3II€UeHHI i 3aXMUCTI HEMAHOBHX IPaB JIOAMHU. BogHOUac puHKOBI pealii
HaJIal0Th MOXKJIMBICTH HE TUILKU OTPUMATH JJOX1J, HAOyTH BJIACHICTb, aJjle CTaBIISATh IIEPE/ JIIOJHHOIO M1~
TaHHS MIepeIaBaHHs BChOT0 Ha0yTOTO, 3apo0IIeHOro MaitHa abo CBOIM HaIakam, abo iHmmM ocodam, 3
SKAMHA 00’ € THYBAJIUCH 3yCHIIIA I HaOYTTS YOTOCh BArOMOTO Ta BaKJIMBOTO. 3aKOHOIABEIh, 3a0e31Ie-




Husinicmuka

YyIO4H CTaOUIbHICTh BITHOCHH BJIIACHOCTI, 3aKPIIUTIOE 1 YEPTH CIIaAKOEMIIIB, 1 MOXKIIMBICTh BU3HAYCHHS
KOHKPETHOT 0co0H, KoTpa Haly/ie MaifHO Ta MalfHOBI IpaBa ITiCJIsi CMEPTI CIAKOAABIIs. 3aKOHO/IABCTBO
B IIilf YaCTHHI MIPOUTIIIIO JOBTHH NUISIX, 3 KOXKHUM BUTKOM CBOTO PO3BHUTKY 3aKPIIIIFOIOYH OLTBIIT TOCKO-
HaJli TIpaBoBi popmu Takoro 3ade3rnedeHHs. BijcyTHICTh IPUBATHOI BIACHOCTI, OOMEXEHE KOJIO0 00’ €K-
TiB, SIKI MOIVIM 3HaXOANTHCH y BIIACHOCTI IPOMAJITHIHA, HE CTUMYJTIOBAJIO PAASTHCHKOTO 3aKOHO/IABIIS J10
ajanrarii 3aKOHO/IaBCTBA, a 3aIPOITOHOBAHUX HAa TOH MOMEHT 4epr CIaJIKyBaHHs I JOTOBOpIB, CIps-
MOBaHHUX Ha IepelaBaHHs MaifHa y BIIACHICTb, OyJIO JOCTaTHBO IS 3a/I0BOJICHHS MOTPed rpOMasH.
Posman CPCP i mepexif 70 pUHKOBOI €KOHOMIKH, OYPXJIMBHHA PO3BUTOK HOBHUX IS TOCTPAITHCHKOTO
MIPOCTOPY BITHOCHH 3MYCHB 3aKOHOJIABI[SI HE MTPOCTO /IallTyBaTH 3aKOHOJABCTBO, & i CYTTEBO OHOB-
JIIOBATH HOTO, 3aKPITUTIOI0YN (paKTHYHO BUHUKII, BIJTHOBIIOIOYH BTPadeHi Ta CTBOPIOIOYH HOBI IPaBOBi
KOHCTPYKIIii. B ocTaHHROMY BHTIAZIKY BIAETHCS HE 3aBKIH B IIOBHOMY 00CS31 CITPOTHO3YBAaTH Ii€BICTH
HOBOTO 1HCTHTYTY, 1 JIUIIIE HOTO MPAKTHYHE 3aCTOCYBAHHS MOXKE BU3HAYMTH HOTO €(DEKTHBHICTb.

VY GinbIIocTi BUNaAKIB HAOYTTSI MaTepiajdbHUX OJar 3AiHCHIOEThCS 0Cc00aMHu, sKi mepedyBatoTh
y nuto6i abo y (akTHYHUX NUIIOOHUX BIHOCHMHAX. 3aKOHOJABEIh 3apaxyBaB TOTO 3 TOAPYXIKS, XTO
MIEPEXKHMB THIIOTO, JIO MEPIIO] YEPTH CIAJKOEMIIIB 32 3aKOHOM. Y TOIIyKaX HOBHX (OpM mepenaBaHHS
MaiiHa y BIACHICTh YKPaTHChKUI 3aKOHOIABEI[h 3aKPIITHB KOHCTPYKIIIO CIaIKOBOTO J0roBopy (cT. 1302
[usineHoTO KOnekey Ykpainu (nani — LIK Ykpainu)), Ta okpeMo BU3HAUYMB, 1110 BiAUY)KyBa4yeM y cIiaji-
KOBOMY JIOTOBOpPi MOXe OyTH MOAPY>OKS, OJTUH 13 TIOIPYXOKsT a0o iHIma ocoOa.

[HCTHTYT cITaAKOBOTO JOTOBOPY paHille BITYM3HSIHOMY IUBUTFHOMY 3aKOHONABCTBY HE OYB Bi-
nomuii. [pu onparroBanti npoekty LIK Ykpainu Brepine Oyjo mopyiieHo MUTaHHS MPO IOIIIBHICTh
YKIIIOUSHHS! 10 HBOTO IHCTUTYTY CIIaJIKOBOTO JI0TOBOPY. OOTpyHTOBYIOYM HEOOXIIHICTB I[LOTO JIOTOBO-
Py, po3poonuku npoekty LK Yipainu 3a3nagany, mo cdepa ioro 3acTocyBaHHS Ha IPaKTUII He Oyrie
IIPOKOI0, BOHA CTOCYBATUMETHCS MEPEBAKHO MOAPYNOKS Ta 1HIITUX 0Ci0, SKi CIIIBHO MPOKUBAIOTH 1
HE MaroTh aiteit [8].

Hesakaroun Ha Te 110 3 MoMeHTY npuitHATTs LIK Ykpainn munyno 6inbine Hix 10 pokis i Ha-
BiTh c()OpMOBaHa TIEBHA MPAKTHKA 3aCTOCYBAHHS HOTO OKPEMHX MOJIOKEHB, ITUPOKOTO 3aCTOCYBAHHS
el noroBip He HaOyB. AHaIi3 HasIBHOI MPAKTUKH 3aCTOCYBAHHS CIIaJKOBOTO JIOTOBOPY CBITYHTH, IO
CTOpOHAMH IIbOTO JIOTOBOPY BCE YAaCTIllIe € iHIII 0COOH, OKPIM 3apeecTpOBaHOTrO Ta (PAaKTHYHOTO I10-
JPYXOKsi: 0aTbKHM 1 TiTH, 0COOHM, HE TTOB’s13aH1 MK COOO0I0 KPOBHOIO CITOPIJTHEHICTIO, TOMIO. Y 3B’S3KY
3 HaBEJICHUM BHHUKA€ MMTAHHS: YOMY CKJIajach Taka CUTYaIlisl i YOMy came MOAPYX KT OKPEMO BHUIi-
JIUB 3aKOHOMABEITh SIK OKPEMOTO Cy0’€KTa I[hOTO TOTOBOPY. BiAMOBIAHO, MOCHTIKEHHS IEIKUX MHTaHb,
OB SI3aHMX 13 YKJIAJICHHSM, BUKOHAHHSM CIIaJIKOBOTO JIOTOBOPY, HOro po3ipBaHHSM, MPABOBHMH Ha-
CJIiZIKaM¥ HEHAJIS)KHOTO BUKOHAHHS CIIaJIKOBOTO JIOTOBOPY, Ma€ Ba)KJIMBE 3HAYSHHSI IS BJIOCKOHAJICHHS
LUBUTFHOTO 3aKOHOJIaBCTBA YKPAiHU Ta BIIOBiIa€ HOTpedam IOpUAMYHOT TPAKTHKH.

IMocTaHoBKa 3aB1aHHs. METOIO CTATTi € BCTAHOBJICHHS CTYIICHS BUBYCHOCTI IHCTHTYTY CHaj-
KOBOTO JIOTOBOPY B JIITEPATypi, OOIPYHTYBaHHS MPAKTUYIHOT AOIIBHOCTI 3aKOHOIABYOTO 3aKPIMIIICHHS
IHCTUTYTY CIIaQJIKOBOTO JOTOBOPY, @ TaKOX JIOCITIJDKEHHSI XapaKTEPHUX O3HAK CIHaJKOBOTO JIOTOBODY,
TIOB’SI3aHMX 3 YYACTIO B HBOMY MOJAPYKKS.

PesyabraTu gociimkens. [IpobreMHIME acTIeKTaMH CIIAKOBOTO JIOTOBOPY 3aifMalluCh Taki
BueHi, sk H.IT. [llama [11], }O.0. 3aika [4], B.K. Auromikina [1], C.B. Masypenko [6], B.B. Bacuib-
yenko [3], T.I1. Kosanenko [5] Ta iH.

Sk cimymrHo 3a3HayaB P.A. Maiianuk, iHCTUTYT CITaKOBOTO JOTOBOPY BiJIOMHIT ITPOBITHIM 3a-
KOHOJaBCTBAaM MUHYJIOTO if cy4acHOCTI. BHHHUKHEHHS IIbOTO NPAaBOYMHY 3HAYHOIO MIPOIO OB’ s3aHE 3
npaBoBuMH ifesiMu CTapoiaBHbOro PUMy 110710 OTpHMaHHS MaifiHOBOTO HaJJaHHS 31 CIIaJKOBOT MacH 3
00Ky IeBHUX 0¢i0 Ha BUMaIOK cMepri [7, ¢. 90-91].

B.B. Bacuisuenko BkaszyBas, IO 3aKOHOAaBcTBO CTapomaBHbOro PuMy mpo criajgkyBaHHS Iie-
pendagano, mo «I0 CKIaTy CIIAANIITHA MOTIIA BXOIUTH, KpIiM ITpeMeTa CIiaIKyBaHHS 1 BiAKa3iB 31 criaf-
muHY (y BUDIISAL JieratiB 1 (igeikomiciB), 1 iHIII OTpUMaHHS 31 CIaKOBOT Macu 3 OOKY MEBHHX 0ci0,
[0 TPYHTYBAJKCS HA IpaBOYMHAX mortis causa donationes i mortis causa capiones» [2, c. 24]. V mite-
parypi MiJIKpecIIoBaIoCh, IO PUMCHKE TIPaBo IIijI TOTOBOPOM JIapyBaHHS Ha BHMAJOK cMepTi (mortis
causa donatio) po3ymisio Taki po3MOpsKEHHS Ha BATIAJ0K CMEPTi, IKi HE MOJATaIH Hi B MPH3HAYCHH]
CMAJIKOEMIIS, Hi B 3aJIMIICHHI BiIKa3iB. 3a MM JJOTOBOPOM JapyBaJIbHUK Iepe/iaBaB 0e30ILIaTHO pid
o0apoBaHOMY TIepe]T 3arPO30k0 CMEPTi, 200 KOJIM HeOe3IeKa HaBrcae Oe3MoCepeIHbO Ha/l HUM (BiifHa,
MOpCBKa ITOJJOPOXK TOIIO), a00 KOJIM BiH NMPOCTO JyMaB, 10 HE TIEpex)HUBe 001apoBaHoro [7].

Hocnigauk craakoBoro gorosopy C.B. Ma3sypeHko 3BepTana yBary Ha Te, IO Y BIaCHOMY pO-
3yMiHHI CIaJIKOBOT'O JIOTOBOPY PUMCBHKE MPABO HE 3HAJTO0. Y Ti 4acH ifiesi CIaJKOBOTO JIOTOBOPY movaja
nuie popMyBaTucs. ABTOp yKa3yBaia, IO B JiTeparypi HeOe3IiICTaBHO CTABUTHCS TIiJl CYMHIB «cama
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MOXKJIMBICTB 1/1€1 CIIaTKOBOTO JIOTOBOPY B PUMCHKOMY NPUBATHOMY TPaBi, OCKIJTbKH PUMCBHKa I0PUCTIPY-
JeHIis popMyBaia MpUHINT CBOOO/IH 3aIOBITY HE OJIHY COTHIO POKiB» [6, c. 7].

VY 11bOMy KOHTEKCTI JIOTIYHA T€3a MPO Te, IO «... HABPSI UM MPH BIACTHBOMY i KOHCEpBaTH3-
Mi BoHa Oyria rotoBa c(OpPMYITIOBATH MOJIOKEHHS TIPO CHAJIKOBHUIA JIOTOBIp, 1110 03HAYAIO PYHHYBaHHS
MPUHIIMIIOBOTO TIPaBMiIa, BAPOOJIEHOTO TPOTSTOM CTOMITh; ... MOTPIOHI T0AATKOBI OKa3M 1 orinoe-
HUH aHai3 IHIINX PUMCBKUX TEPIIOKEper, KpiM THX, 110 epedyBaloTh 3apa3 y HAyKOBOMY OOIrOBi».

ImoBipHimIE 3a Bce KaTeropisi CajkoBOTO JOTOBOPY 3’ SIBUJIACS B IMI3HIII YacH SK MPOIYKT TI0-
CTaTHbO PO3BHHEHUX IPABOBUX YMOB CEPEIHBbOBIYHOTO 3BHYA€BOTo mpasa (heopanbHoi €Bponu (Ha-
camnepen Himeuunnn — « CBAIIEHHOT pUMCBKOI imMmiepii») [7, ¢. 91-92].

Sk 3a3HagaB €.0. XapuTOHOB, TaK 3BaHI «JIOTOBOPH IPO CMAJAKyBaHHS» BiJOMI HUBUIEHOMY
TIpaBy HU3II €Bponerchkux KpaiH (ABctpii, Himewunni, @panmii, [lIBefiapii Tomo). [Ipote BapTo 3a-
3HAYUTH, 110 CIAIKOBUN MOTOBIp, nmepeadadeHuit ct. 1302 11K Ykpainu, 3a CBOEO CYTTIO HE € «I0T0-
BOPOM IIPO CIaJKyBaHHs», OCKUIBKHM CIIPSIMOBaHHI Ha BCTAHOBJICHHS HacamIepe] He CHaJKOBHUX, a
3000B’s13UTbHUX BiTHOCHH. OTKe, MOYKHA 3pOOUTH BUCHOBOK, IO CIIaIKOBHUH JOTOBIp y CEHCI HOTO BHU-
3Ha4eHHs y cT. 1302 K Ykpainu MOBHICTIO € IPOIyKTOM BITYM3HSHOI IPAaBOBOI TyMKH, UM, BIacHE, 1
3yMOBJICHI HOT0 XapakTepHi 03HaKH Ta BiaactuBocti [10, c. 708—709].

CraBrieHHs! 10 CIIa/IKOBOTO JI0TOBOPY Cepe/l Y4CHNX OyII0 i 3alIMIIA€ThCs HEOIHO3HAYHIM. Lle 3y-
MOBJICHO SIK KOHCTpYKIlleIO TaKOTo JIOTOBOPY, TAK 1 pO3TAIIyBaHHSIM HOPM, III0 PETYITIOIOTh CIIaAKOBHI J10-
ToBip, y kam3i mocTii LIK Ykpainu. BiamoigHo, mpupoa Iboro JOTOBOPY 3aJIHIIAETHCS TUCKYCIHHOIO.

Jesiki komentatopu LIK Ykpainu BBaKarOTh CIIaKOBHII TOTOBIP iIHCTUTYTOM JIOTOBIPHOTO, a HE
CIaJIKOBOTO TpaBa. Jlo crajkoBOro JIOTOBOPY HE 3aCTOCOBYIOTHCSI HOPMH CITIAJIKOBOTO ITpaBa yepes Bijl-
CYTHICTb IOPHJIMYHOTO CKJIaIy CITaKOBOTO MPABOHACTYITHHIITBA, 32 TAKUM JIOTOBOPOM BiJOYBa€ThCS
POBTIOPSUKCHHS HAICHKHUM Bim{y)}(yBaqui MaifHOM IIle 3a JKHTTS, aie 3 Ha6yTT;1M Ha6yBaqu mpaBa
BIIACHOCTI Ha MaiiHO IiCIIs CMepTi BindyxKyBaua. OTiKe, BUIIE3a3HAYCHNIT IOTOBIP Mae TOJBiliHy paBo-
BY TIPUPOJLY: BiH BOJHOYAC € 1 PO3TOPS/DKCHHSM HA BUTIATIOK cMepri, i TPaBOTHHOM [12].

€.0. PsbokoHb BBaXae, 1110 3a3HaYEHUH IHCTUTYT Ma€ TICHIIINHN 3B’S130K 13 MiATrany33io 30008’ -
3aJIFHOTO, @ HE CIAIKOBOTO TIpaBa, OCKUTBKHU € Pi3HOBHIOM TOTOBOPIB IPO TIepeady MaifHa y BIaCHICTh
HaOyBava. CX0XkicTh KOHCTPYKIIIT CIIaJIKOBOTO JOTOBOPY 31 CMaIKyBaHHIM BHSIBISIETHCS B CITUIBHIN pHUCi
LEHTPaJIbHOI FOPHIMYHOT MiICTABY BUHUKHEHHS ITpaBa Ha CIaJIKyBaHHS y CIIaJKOEMIIIB 1 IpaBa Biac-
HOCTi B Ha0yBaua. Takolo prcoio € cMepTh (Pi3nIHOT 0COOM — MOTIePeTHHOTO HOCIS npaga [9, c. 1172].
Kpim Toro, aBTop BBakae, MO i BUHUKHEHHS [PaBa Ha CTIa/IKyBaHH: He06me0 11e KijgbKa (akTis,
SIKi He NPUTAMaHHI CHa/IKOBOMY JI0rOBODY, — nepeOyBaHHs y IIUTIOOHUX 3B’s13KaX, CIIOPIIHEHICTb, TPO-
JKMBaHHS OJTHIEIO CIM’ €10 31 cra/IkojIaBIieM, abo repeOyBaHHs Ha HOro yTpUMaHHI, a00 CKJIaIaHHS 3a110-
BiTY Ha KOpuCTh ocoou. [IpaBo Ha criafKyBaHHS, sIKe 3’ IBISIETHCS BiJl 4acy BIAKPUTTS CIIAIIIMHY, 1€ HE
03HavYa€ BU3HAHHS 0Ci0, Ha KOPUCTH AKUX CHAIIAHY BiAKPUTO, TPABOHACTYITHUKAMH (CTIAJIKOEMITIMH ),
OCKIUTBKH JUTss HAaOYyTTs IpaBa Ha CHaIIIUHY HEeoOXijHO ii MPUHHATH B YCTAHOBJICHHUII 3aKOHOM Tep-
MiH 1 B ieBHi crtocodu (cT. ¢T. 1268—1270 11K Vkpainu). Hanaku, HaOyBa4 3a CIIaJKOBHM JJOTOBOPOM
OJICpKY€ MAHO BIUY)KyBada y BIACHICTh OE3IIOCEPEIHBO TICIs HOTO cMepTi 0e3 YUMHEHHS SIKHXOCh
JIOMATKOBUX HiH. SIKIO 10 crIaIKOEMIIIB TIePEXOIATh yCi IpaBa i 000B’I3KH, SKi Hale)KaJIHi CIaIKOIaB-
1IeB1 i He OyJTM HEBIIILIBHO OB s13aHi 3 #oro 0co6oro (cT. ct. 1218, 1219 IIK VYkpaiuu), To 10 HaOyBaya
— JIMIIIE TIPaBO BIIACHOCTI. [HIIMMY c10BaMu, CriaiKyBaHHS OIOCEPEKOBYE BiIHOCHHN YHIBEPCaIbHOTO
MPABOHACTYITHHIITBA, & CIAJIKOBUH JIOTOBip — CHHTY/IIpHOTO0. CrIajjKyBaHHs € Oe30IIaTHUM, a CIa KO-
BU JIOTOBIp € MTPaBOYMHOM, IO TIOKJIA/Ia€ Ha HOTO CTOPOHM B3a€MHi 3000B’s13aHHA. Y TIICYMKY CIaj-
KOBHI1 IOTOBIp 3aKOHOJIaBYO HE BHU3HAETHCSI MIICTABOIO ISl BAHMKHEHHS Y TIPABOHACTYITHUKA MIPaBa Ha
cnanakyBaHHs (4. 4. 1, 2 ct. 1223 LK Ykpainu), a Ha IpaBoBiTHOCHHH, SKi BUHUKAIOTh Y 3B’s3Ky 3 HOTO
YKJIQJIEHHSIM 1 BAKOHAHHSM, HOPMH, 10 PETYJIOI0Th YMOBH 1 IMOPSIOK crajKyBaHHs (cT. cT. 1216-1301
LK VYkpaian), He mommproroTees [9, c. 1173].

BerOBHI/II/I Cyn Ykpaiuu B [Toctanosi [Tnenymy «IIpo cymoBy TIPAaKTUKY y CTpaBax Mpo chaj-
KyBaHHsD) Big 30.05.2008 p. Ne 7 po3’sicHUB cyaam, IO Mepexia MaiHa BiJl BiauyKyBaya 10 HaOyBada
Ha ITi/ICTaBi CIaJJKOBOTO JOTOBOPY HE € OKPEMHUM BUJIOM CIIA/IKyBaHHSL.

3a KOHCTPYKITIET0, 3aKPITUICHOI0 3aKoHOAaBIeM B cT. 1302 LIK Vkpainu, 3a craKoBHM TOTOBO-
POM 0/1Ha CTOPOHA (Ha6yBaq) 3000B’SI3y€THCS BUKOHYBATH PO3TIOPS/KEHHS JPYTOi CTOPOHH (Bimuyxy-
Baua) i y pa31 foro cMepti HabyBae MPaBoO BIACHOCTI HAa MaifHO BiadyKyBaua. 3riguo 3i ct. 1303 LK
Ykpainu, Biy)KyBadeM y CIaJIKOBOMY J0TOBOPI MOKe OyTH IOAPYHIKSI, OMIMH i3 MOAPY: K ab0 iHIIa
ocoba, HabyBadeM y CIIaIKOBOMY JAOTOBOPi Moxe OyTH (izndHa abo FopuandHa 0co0a.

VY niteparypi TakoX IIMPOKO 0OrOBOPIOBAACh MUTAHHS 00 BH3HAYCHHS KOJia OCiO, sIKi MO-
KYTh OyTH BiI4y)KyBaueM y CIIaJIKOBOMY JOTOBOpi, Ta YOMY 3aKOHOJIaBEIlb OKPEMO BKasye, IO Biji-
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Yy’)KyBaueM y CIIaJIKOBOMY JIOTOBOPI MOXKe OyTH MOAPYX KL, OIUH 13 MOApY*Ks abo iHma ocoda. Ha
IyMKy €.0. PA00OKOHB 11 OB’ S3aHO 3 THM, IO IHCTUTYT CHaKOBOTO JIOTOBOPY PO3paxoBaHU, y TOMY
YHCIIi, Ha BPETYTIOBAHHS MPAaBOBITHOCHH MiX TIOIPYKIKSIM, a TAKOK, TIPOTOBKYIOUH TECHICHINIO 11010
3aKPITUICHHS 33 TOAPYXOKSIM CICIiaJbHUX MOMIJIMBOCTEH MMOCMEPTHOTO TEpeIaBaHHs MaiiHa IHIINM
ocobam (ct. 1243 11K Ykpainu), LIK Ykpainu HagaB oOom i3 TOZIPY ks IIPABO BOJHOUAC OyTH BiguyXy-
BAYAMH 32 CIIA/IKOBHM JIOTOBOPOM. AJIe BCE XK TAKH HE 3PO3YMLII0, 1[0 03HAYAE «iHIIa 0c00a». Bpaxo-
BYIOUH Te, 1[0 TPAaBO BIIACHOCTI MEPEXOIUTH 10 HabyBaua 3 MOMEHTY CMEPTi BITUYKyBada, 3p03yMisIo,
10 FOPHIMYHA ocoba He MOXke OyTH quyxcyBaqu Tomy, 3a3Ha4Ya0UM «iHIIIA 0C00a», 3aKOHOIABECIIb
Mae Ha yBasi, 1110, OKPIM MOAPYKKs, OTHOTO 13 MOAPYXKsS, BIIUyKyBadeM Moxke OyTH iHIIa (izuuHa
ocoba abo ocobu. 11{ono HabyBaua 3akoHOaBeNb O€3 3aiBOT KOHKPETHKH JIUIIE 3a3HAJaE, 110 11 MOXKe
Oytu (izmuna abo ropuaaHa ocoda. €.0. PI00KOHE yKasye, 10 HEMae Hi TCOPETUIHHX, Hi TPAKTHIHIX
3arnepevyeHsb Uil BUCHOBKY, 110 Ha0yBadeM MOXyTh OyTH /Bl a00 Oijbiiie 0coOu (pryoMy BogHOUAC — 1
¢bi3nuHuX, 1 opuaunyHux). HabyBauem moske OyTu i moapysoxs. SIkio HaOyBaueM 3a JOrOBOPOM € OfiHE
13 ToApY Kt 1 1151 0co0a BUKOHYE JIOTOBIp 3a paXyHOK KOIITIB (MaiHa), 110 € 00’ €KTOM CIIUIBHOT cyMic-
HOI BITACHOCTI MTOAPY>KSL, JUTS YKITQZCHHS CIIaKOBOTO JIOTOBOPY HEOOX1THO OTPUMATH 3TOAY APYTOTO 3
TOAPY¥OKA B HasexkHil popmi (4. 3 cT. 65 CimeitHoro xonekcy Ykpainu (mani — CK Ykpainu)), ocKiTbKu
BUTpAYaHHs TakuX KOIITIB (MaiHa) B iHTEpecax Bi4yKyBaua 3a CIaJJKOBHM JOTOBOPOM CIIiJ| yBayKaTh
(hopMOIO PO3MOPSIKECHHS CIUTFHOIO CYMICHOIO BIacHicTo [9, ¢. 1182].

Hocninauk cnankoBoro moroBopy €.0. PA00KOHE BKa3ye, IO CITiJl 3BEPHYTH yBary i Ha mpaBo-
BHI cTaTyc HaOyBaya, sIKUil mepedyBae B 3apeecTpOBaHOMY IUTIO01. BapTo migkpecanTy, mo, 0CKUTbKA
CIaJIKOBHH JIOTOBIp HE TIOPOJPKYE IMpaBa Ha CNa/IKyBaHHs B HaOyBava i, BiJIOBIIHO, HE € ITiJICTaBOIO
JUISL OfiepKaHHS Oro B 0COOMCTY PO3IUIBGHY BIACHICTB, BiNnoBiaHO 110 nojokeHb CK (cT. cT. 57-59),
y pa3i mepeOyBaHHA HaOyBava B IUTIO01 Ha 4ac CMEpTi BiAUy)KyBada MaifHO BBKAaTHUMYTH 00’ €KTOM
CIIbHOT CYMICHOT BiacHOCTI. BojHouac HaOyBad MOXKE ITiJ] Yac YKJIAJCHHS JOTOBOPY 3a3HAyarH, IO
BiH BUKOHYE JIOTOBIp 3a BJIACHUI KOIIT. Y TaKoMy pa3i MallHO Iicisi CMEpTI Biuy)XKyBaya Iepeiie B
ocobucty BiacHicTh HaOyBaua (1. 3 4. 1 ct. 57 CK Vkpainn) [9, c. 1183]. Bianosiguo 1o ct. 1306 LIK
VYKpaiHy, IpeIMEeTOM CIIaJIKOBOTO JIOTOBOPY MOXe OyTH MaifHO, SIKe€ HAJEXHTh MOAPYXIKIO Ha TpaBi
CIIBHOT CYMICHOI BJIACHOCTI, @ TAKOXK MAiHO, K€ € 0COOMCTO BJIACHICTIO OYIb-KOTO 3 MOAPYHIKS.
€.0. Paboxonb yBaxae, 110 3mict HopMu 4. 1 ct. 1306 LIK Vkpainu nae 3Mory BUIUINTH J1Ba PI3HOBHIH
CITaJIKOBHX JIOTOBOPIB 3a YJACTI MOJPYXOKS 3aJI€XKHO BiJI TPEAMETIB TakuXx Jorosopis. [To-miepre, cran-
KOBHH JIOTOBIp, IPEAMETOM SIKOTO € MaifHO, 10 TiepedyBae y CIUTbHINH CyMICHIH BIaCHOCTI MOIPYKIKS.
JIpyrum pi3HOBHIOM CITaJKOBOTO JOTOBOPY, 110 3a cT. 1306 11K VYkpaiHu yki1agaeThCs 3a y4acTi mo-
JPYKsI, € JIOTOBIp, IMTPEAMETOM SIKOTO € MaifHO, 3aKpiIieHe Ha MpaBi 0COOMCTOT BIACHOCTI OAHOTO 3
noapyxokd [9, c. 1173].

3aKoHOMABEIh TIepen0adnB MOKIUBICTh TIOCTYIIOBOTO TMEPEXOAy MaifHa, 30KpeMa CIaIKOBUM
JIOTOBOPOM MOJKE€ OyTH BCTAHOBIIEHO, II0 B Pa3i CMEPTI OIHOTO 3 MOAPYXIKSI CIAJIUHA TIEPEXOAUTh
JI0 JIPYTOro, a B pa3i cMepTi APYyroro 3 MOIPY}OKs MaitHO TTepeXoanTh 0 HadyBada 3a JOroBOpoM (4. 2
ct. 1306 LIK Ykpaiun). lllono nmpakTuyHoi peanizamii 11b0ro noioxkeHnHs, To P.A. Maliganuk yka3yBas,
10 3a 3MICTOM ITi€]l HOPMH YacTKa MOMEPIIOTO MOAPYXOKS Y CIITPHOMY CYMICHOMY MaifHI Mae mepe-
XOJIUTH JI0 TOTO 3 TOAPYXOKS, KU mepexuB. [IpaBo BIacHOCTI Ha 3a3HaueHy YacTKy Mae IiATBep-
JUKYBATHCS! CBIJIOLTBOM ITPO TIPaBO BIACHOCTI, BUIAHUM HOTapiycoM. SIKIO MOApYXKs repedyBalio B
3apeecTpOBaHOMY IILTIO0I, aje 10 CMepTi Bi4yKyBada CIUIBHO HE MPOXHBAIO, [1€ HE € MEPEIIKOI00
IUTA yeraaKyBaHHS MaifHa (4. 2 ct. 3 CK Ykpainn) [7].

BucHoBku. KoHCTpyKIIis CITaIKOBOTO I0TOBOPY M Y4aCTh Y HHOMY MOJPY K 3yMOBIICHI HaMa-
TaHHSIM 3aKOHOJIABIIsSI CTBOPUTH HOBY MIJICTaBY JJIsl IEPEXO/Ty IpaBa BIACHOCTI, ajie He B MOMEHT yKJIa-
JIaHHS ZIOTOBOPY, a MIcisl CMepTi BinuyKyBada. Came dyepe3 HasBHICTb Y IOPHIMYHOMY CKJIAJI CMEpTi
BiTIy’KyBada IIel JOTOBip OTpUMaB Ha3BY CIIAAKOBOTO, X04a (PAKTUYHO IIeH TOTOBIp, Ha HAIIY TYMKY,
HC € HilICTaBOIO JJI1 BUHUKHCHHSA CIIAAKOBHUX Bi)IHOCI/IH. T'onosHE B HbBOMY, IIIO MOXE l'IpI/IBa6J'[IOBaTI/I
TIOAPY’KKsI B HOTO YKJIaJaHHi, 1ie Te, 1[0 MailHO, Y TOMY YHCJI CIIUIbHO HalyTe, He MepexouTh 10 Ha-
OyBaua J10 iX CMepTi, @ CMEPTh IEPIIOTO 3 MOAPYIKSI HE IIPU3BOUTH JI0 TIEPEX0/ly YaCTKU JI0 HaOyBaya.
Kpim Toro, mepemix 000B’s3KiB, 10 MOXKe MaTH HaOyBad 3a CHAaJKOBHM JIOTOBOPOM, HE OOMEXKYETHCS
yTPUMaHHSM (HaJaHHSIM YTPUMAaHHI), & MOXKE CTOCYBAaTUCh HEBH3HAYEHOI'O KoJia 00OB’SI3KiB, 10 BHU-
3HAYAIOTHCSI CTOPOHAMHM JIOTOBOPY 3a JIOMOBJICHICTIO. Tak CTBOpeHa KOHCTPYKIIis — 1€ KOHCTPYKILis,
sIKO1 JIOBro moTpeOyBaJia MpakTHKa i 6e3 iICHyBaHHS sIKOT BAHUKAJIO YMMAJIO CITOPiB HABKOJIO YKJIAJIEHUX
JIOTOBOPIB TOBIYHOTO YTPUMAHHS Ta JapyBaHHA. [li yac yKiIagaHHS TaKUX JOTOBOPIB HOTO CTOPOHHU
a0o TX craJIkoeMIli 3a3BUYAil MOCUIIAIOTHCS HAa HASIBHICTH 1HIIOTO KOJIa MPaB, 10 iCHYBAIIM MiX CTOPO-
HaMH, HIK 3aKpiluIeH] YKJIaJeHuMH JoroBopamu. KpiM Toro, 0 mepesar criaJikoBoro J0roBopy BapTo
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3apaxyBaTH CTUMYJIFOBaHHSI 10 BUKOHAHHS JIOTOBOPY, 1[0 € HACIIJKOM TOTO, IO Mepexij Ipasa Biac-
HOCTI 37ICHIOETBCS TUTBKH IICIISI CMEPTI BiqUy/KyBada i 6e3 Horo o)opMIIeHHS B MOMEHT YKJIaaHHS
CITaJIKOBOTO JOTOBOPY. Y CBOIO Yepry, BIIHOCHA HEMOIIMPEHICTh IIbOT0 JOTOBOPY OB’ s3aHa, HA HaIy
JIYMKY, 3 TUM, IO MOAPY>KS Ta IHIII MOTEHIIIfHI CTOPOHM 1ILOTO JOTOBOPY ab0 He 3HAIOTH MPO HOTro
ICHyBaHH:, a00 HE pO3yMIIOTh MepeBark IbOro J0TOBOPY Ta 3a 3BUYAEM iyTh YK€ BIZIOMHUM IUISIXOM,
YKIIaJai0uu JIOTOBOPH JIOBIYHOTO YTpUMAaHHS, a0o, 10 3HAYHO TiplIe 3a JapyBaHHS, PO3MOYHHAIOTH
60p0TL6y 3a p031pBaHH;1 JIoToBOpY abo #oro OCKApIKEHHSI CTIaIKOEMIIAMHL. 3 ypaxyBaHHSIM TaKoi TeH-
JCHIIT CITi MOy Ti3yBaTH YKIIAAaHHs CIIa/IKOBUX JI0TOBOPIB i MOAPY:KKAM 30KpeMa, BUKOPHCTOBYIOUH
BECh MOTEHIiaJ ILOTO JIOTOBOPY JUIS OTPUMaHHS BiI4y)KyBauaMH BCHOTO CIEKTPY pPOOIT, MOCIYT, sKi
NoTpedye BiqUy/IKyBad.
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