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AHOTALIS

Obuxoo O. B. KpuMiHalibHa BIAMOBIIAJBHICTE 32 CaMOBUIbHE  3aJUIICHHS
BIMCHKOBOT YacTUHU ab0 Micus cinyxou. — Keanigixayivina nayxosa npays Ha npasax
PYKORUCY.

HNucepTtanis Ha 3100yTTa CcTymneHs gokTtopa ¢imocodii 3a cremianbHicTIo 081 —
[IpaBo. — HanionanbHa akajemis BHyTpilHiX cipas, Kuis, 2025.

Huceptanis € KOMIUIEKCHUM 1 CHCTEMHUM JIOCTIDKCHHSIM  KPUMIHAIBHOT
BIJIMOBIIAJIBHOCT1 3a CAMOBUIbHE 3aJUIICHHS BIMCHKOBOT YaCTHHU a00 MICIS CITYKOM.
[IpoananizoBaHO TEOPETHUYHI, METOJOJIOTIYHI Ta TMPaBOBl 3acaad JOCIIKEHHS
KpUMIHAJIBHOT BIAMOBINAJBHOCTI 3a CaMOBUIbHE 3ajUIIEHHS BIHCHKOBOI YacTHMHU a0o
MICIIS CITY’KOH, 3aBISKH YOMY BIAJIOCS BUCBITJIUTH CUCTEMY METOJIIB HAYKOBOTO TMi3HAHHS
Ta BCTAHOBUTH METOJIOJIOTIYHY OCHOBY JOCJIDKCHHsS 00’€KTa Ta MpeaMeTa JuCepTallii.
BcTranoBineHo TeopeTHuyHI TEpPeAyMOBH aHaI3y KPUMIHAIBHOI BIAMOBIIATBHOCTI 3a
CaMOBUIbHE 3JIMIICHHS BIMCHKOBOI YaCTHHM a00 MICILS CIYKOU, SKUMHU CJIiJI BBaKaTH
npaBuiabHe  (QOPMYNIOBaHHS  3aBJaHb  JIOCHII)KCHHS, OO’ €KTUBHE  PO3YMIHHS
JOCJIJDKYBAaHUX TTUTaHb, IPABOBI ACTIEKTH OCOOJMBOCTEH KPUMIHAIBHOT BIAMOBITAIBHOCTI
32 CaMOBLIbHE 3QJIMIICHHS BINCHKOBOT YaCTHHHU 200 MICIIS CITy>KOH.

BuBueHo icTopit0o CTaHOBJCHHS Ta 3apyOLKHUN  JIOCBi  perjamMeHTarii
KpUMIHAIBHOT BIAMOBINAJBHOCTI 32 CaMOBUIbHE 3ajUIIEHHS BIHCBHKOBOI YacTHMHHU a0o
Micis cayxOu. JlocmimpKeHHsT iICTOPHUYHHMX IEPEeIYyMOB BIAIOBIIAJBHOCTI 32 BYMHCHHS
aHaAJTI30BaHOTO KPHUMIHAJIBLHOTO TIPABOMNOPYIICHHS JaJ0 3MOTY BHOKPEMUTH II'SITh
MepioJliB PO3BUTKY HAI[IOHATLHOTO 3aKOHOJIaBCTBA B I1iH cdepi.

3MiCHEHHS] TOPIBHSUILHO-TIPABOBOTO aHAJI3y HAIIOHAIBHOTO Ta 3apyOiKHOTO
KPUMIHAIBHOTO 3aKOHOJABCTBA, SKE PETJIaMEHTY€ BIAMOBIAAIBHICT 32 CaMOBLUIbHE
3aJMIIIEHHS BIMCHKOBOT YacTHHH 200 MICIIS CITYy>KOW, HAa/1all0 MOKJIMBICTh BUSIBUTH CITUIBHI
i BIAMIHHI PUCH B 3aKOHOJABCTBI KpaiH IMOCTCOIIAICTHYHOT, KOHTHHCHTAJIBHOI Ta aHTJIO-
aMEpUKAHChKOI TPaBOBUX CIMEH IMOAO0 IOT0 KPUMIHAJIBHOTO IPABOMOPYIICHHS I

BIJIIIOB1JAJIBHOCTI 32 MO0 BUMHEHHSI.
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BusnaueHo po1oBUM 00’ €KTOM KPUMIHATBHOTO IPABOMOPYILIEHHS, 1110 TiepeadadeHe
cT. 407 KpumiHanbHOTO KOAEKCY YKpaiHM, Ti CyCHUIbHI BIIHOCHMHHU, IIO PEryJIOITh
MOPSIIOK MPOXO/KCHHS Ta MOPSAOK HECEHHS BIMCHKOBOI CITY)KOW; BHUIOBUM — IMOPSIIOK
nepeOyBaHHsS Ha  BIMCbKOBIA  cinyx0i. OCHOBHMM  0Oe3nocepenHiM 00’ €KTOM
3alpOINOHOBAHO BBaXKaTW TI CYCHUIbHI BIAHOCHHHU, IO MependayaroTh BCTAHOBICHUM
MOPSAJIOK TMPOXO/JKEHHS BIICHKOBOI ciay>kOum B 30poiiHux Cunax VYkpaiHM Ta 1HIIMX
BICbKOBUX (POPMYBaHHAX 100 3a0e3nedeHHs] nepeOyBaHHS BIMCHKOBOCITYXOOBIIIB Y
BIICHKOBIM dacTuHl abo wMicii ciuyx6u. JlogaTtkoBum Oe3mocepeaHiM 00’ €KTOM
aHaJI30BaHOTO JIISTHHA BU3HAYEHO OCHOBM HaIllOHAIbHOT Oe3meku Ykpainm, ii
HE3aJIeKHICTh 1 TEPUTOPIAIbHY LUTICHICTb.

Jlo cTpykTypu 00’€KTa CaMOBUIBHOTO 3aJMIICHHS BIMCHKOBOI YaCTUHHM ab0 MicCIs
CITY>KOM HaJIexKaTh: 1) AepkaBa, Ky yOCOOJIOIOTh BIJMOBIIHI OpraHd BOEHHOT OpraHizaiii
VYkpainu, 1 BIMCHKOBOCIYXOOBEIb SIK CYO €KTH CYCHUIBHHUX BIIHOCHH; 2) MOPSIAOK
HECEHHSI YU TMPOXO/KEHHS BIMCHKOBOI CIYXKOM — K MpPEeAMET CYCHUIbHUX BiIIHOCHH;
3)mpaBa ¥ 00OB’SI3KM MDK Cy0’€KTaMU BIJHOCHH, 10 BHUHHMKAKOTh 3 MPHUBOIY
BCTAHOBJICHOTO TOPSIKY NepeOyBaHHS BIMCHKOBOCIYKOOBI[IB y BIHCHKOBIM 4acTHHI a0o
Ha MICIII CJIYKOH, — SIK 3MICT CYCIUJIBHUX B1JHOCHH.

Jlns 00’ €KTHBHOT CTOPOHU KPUMIHAJIBHOTO TIPABOTOPYIICHHS, Iepea0adyeHoro
cT. 407 KpuMiHAIBHOTO KOACKCY YKpaiHH, XapaKTepHUMHU € MiSHHAM y ¢opmi aii
(3amumeHHs BiMCHKOBOI YacTHHU a0 Micls CIIy)kOuM) 4u Oe3disTbHOCTI (HE3 sSIBICHHS
BYaCHO 0€3 MOBaXHUX MPUYHMH Ha CIIyk0Y); crocid (caMOBUTbHE BUMHEHHS JISTHHS); MICIIE
(BificbkoBa dYacTMHa abo0 wMicme CiayxkOW) 1 4Yac BUYMHEHHS KPUMIHAJIBLHOTO
MIPaBOMOPYIICHHA (TIOHAJ TpH J00H, ajie He JOBIIE HIK MICSIb; TIOHA IeCATh /110, alne He
JIOBIIIE€ HIJK MICSI[b; TOHA OJWH MicsIlh). CaMOBUIbHUM 3JIUIIIEHHSM BiICHKOBOI YaCTUHU
abo MicIs Ciry’)kOM € BUXiJ BIHCHKOBOCTY>KOOBIII 0€3 03BOJY YIMOBHOBKEHOI 0COOH 3
pO3TalryBaHHs BIHCHKOBOI YaCTHHU 200 MicCIIsl CITy’KOW y BU3HAYEHUH Yac, Jie BiH MOBUHEH
MOCTIHO ab0 THMYacoOBO BHUKOHYBATH TIOKJIAJICHI OOOB’S3KM, 1 HasBHE, KOJIU HOTO
BUMHSIOTH yCyIeped CTaTyTHUM BHUMOTaM IIOJI0 MOKJIMBOCTI MepeOyBaHHS 3a MeEXaMu

YACTUHM JIMIIIE 32 HASBHOCTI BIJMIOBITHOTO J103BOY.
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3’4COBaHO MOYATOK AHAII30BAHOTO ISSHHS — MOMEHT (PaKTMYHOI'O CaMOBUIBHOIO
3aJIMIIEHHS] BIMCHKOBOI 4YacTUHU ab0 Micus ciy:kOu B mepmid ¢GopMi 00’ €KTUBHOI
CTOPOHU Ta 3aKiHYEHHS BCTAHOBJIEHOI TPUBAJIOCTI MPABOMIPHOTO MepeOyBaHHS 032
cayx00t0 B Apyrid ii ¢dopmi. Bu3HaueHO MOMEHT 3aKIHYEHHS: a) CAaMOBUIBHOTO
3QJIMIIICHHS BINCHKOBOT YaCTUHU a00 MICIIS CIIYKOM — MPUOYTTS BIHCHKOBOCITYKOOBIIS 10
BIICBKOBOT YaCTUHU YU MICIS CIIYXOH, HOTO 3aTpuUMaHHs a0o 3 ABJICHHS 13 313HAHHAM [0
BIJIMIOBIIHOTO OpraHy BJaau; 0) HE3 SBJICHHA Ha CIYyKOy — TMOBEPHEHHS Yy BIHCBHKOBY
4acTUHY a00 MicIle CITy>KOU YU 3aTpUMaHHs 0COOM BIJMOBITHUMHU OpraHaMH BJIJIH.

KpuminanpHa BiAMOBIMAIBHICT 32 BUMHEHHS TAKOTO MPaBOIMOPYIIEHHS HACTae 3a
JisSiHHS, 10 OyJ0 BYMHEHO JUIIe B TepioJ TepeOyBaHHS Ha BIUCHKOBIA CIIy»kKOl.
Bu3HaueHO MOMEHTH: a) MOYaTKy BIHCBKOBOI CIy)XOW, SIKHM € IOPUAHYHUN (akKT,
noB’si3aHUN 3 11 cTapToM; O0)3aKiHUCHHS BIWCHKOBOI CIYy)KOM — BHUKIIOYCHHS
BIICHKOBOCITY>KOOBIISl 31 CIIMCKIB OCOOOBOT'O CKJIaTy BIMCHKOBOI YaCTHHU Ta B3SITTS HOTO
Ha BIHCHKOBUM OOJIIK Yy BIAMOBIAHOMY JepKaBHOMY opraHi. JloBeaeHO BiJICYTHICTh
3B’SI3Ky MK (DakTOM CKJIajgaHHs BiiicbkoBO1 mpucsiru ¥ HAOyTTSIM 0CO00I0 CcTaTycy
BIICHKOBOCITY>KOOBIIS.

OOGrpyHTOBaHO PI3HUN BIK KPUMIHAJIBHOI BIAMOBIJATBHOCTI 32 BUYMHEHHS TaKOTO
npaBonopymieHHs: 16 pokiB (y BHMAAKY AOCSATHEHHS KypCaHTaMH BHUIMUX BIHCHKOBHX
HAaBUYaJbHUX 3aKJa/iB, BHINMX HABYAIBHUX 3aKJaJiB, SKIi MalOTh Yy CBOEMY CKJIaJIi
BIMCHKOB1 IHCTUTYTH, (HaKyJbTeTH BIMCHKOBOI TMIJATOTOBKH, Kadeapw BiCHKOBOI
MIATOTOBKHU, BIIIUICHHS BIMCHKOBOI MIATOTOBKH, — BIKY 17 POKIB y piK 3apaxyBaHHS JO
HaBYAIBHOTO 3akiany; 17 pokiB (mis kBamidikamii 3a 4. 2-5 ct. 407 KpuminanbsHoro
Kojziekcy Ykpainm); 18 pokiB (s kBamidikarii 3a 4. 1 c¢t. 407 KpuMmiHanbHOTO KOIEKCY
VYkpainn).

ApPryMEHTOBAaHO TOJIOKEHHS CTOCOBHO HEMOKJIMBOCTI ICHYBaHHS HE0OepexHOI
dbopMu BUHM Y BHUTJISAI KPUMIHATBLHOT IPOTUIIPABHOT CAMOBIIEBHEHOCTI Ta KPUMIHAIBHOT
MPOTHUITPABHOT HEMOATOCTI Y (hopMaTbHUX CKIaJaX KPUMiHATBHUX MPABOMOPYIIEHB, SKUM
€ niaHHsA, nepeaodadeHe cT. 407 KpuminaabHOro Kojaekcy Ykpainu. JloBeZIeHO MOXKIIMBICTh
BUMHEHHS MpaBoNopylieHHs, nepeadaderoro cr. 407 KpuMiHanbHOro KOJIEKCY YKpaiHu,

aumie 3 NPSIMUM YMHCJIOM, INO BHUSIBISEThCA B OakaHH1 cy0’ekTa mnepeOyBaTH mo3a
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MeXKaMU B1MICbKOBOT YaCTMHHU 200 MICIIS CITYKOH 3 MOAAJIBIIMM ITOBEPHEHHSIM Y BilICBKOBY
YaCTHHY YM MICIE CIIYKOU JIJIs1 IPOXOKEHHS BIICHKOBOT CIIYKOH.

OO6rpyHTOBaHO, 110 TEpioJ  MpoBeAeHHS  MoOumamii  (KpiM  IUIBOBOI),
3aMpoBaP)KEHHS] BOEHHOI'O CTaHy Ta YacTKOBO BIIOYNOBHUU MEpioJl MICHS 3aKIHYCHHS
BOEHHUX [ € CTPYKTYpHUMH YacTMHAMH OCOOJIMBOrOo Imepiony. 3JiHCHEHO
PO3MEKYBaHHS OCOOJIMBOTO TEpioJly Ta BOEHHOIO CTaHy, Ha TMIACTaBl 4YOro
c(hOpMyITLOBAaHO BUCHOBOK, 1110 BOEHHHI CTaH CHIBBIIHOCUTHCS 3 OCOOJIMBHM IEPIOAOM SIK
YacTWHA 13 IUIAM: OCOOJHMBHUI IEpiOJ OXOIUTIOE BOEHHHWH CTaH, a BOEHHHH CTaH €
BOJHOYAC OCOOJIMBHUM Mepio oM. Bu3HaueHO BIAMITHY OCOOIMBICTh OOMOBOT OOCTaHOBKH:
BOHAa BHHHMKA€ Ta TPUIIUHSAETHCS B MOMEHT BEJCHHS OO 1 BHKOHAaHHS KOHKPETHHX
0OHOBHUX 3aBJIaHb, 1[0 3aCBiTYYE BiJICYTHICTh 3aKOHOAAaBYO BU3HAYCHUX YACOBUX MEK.

Po3MexoBaHO caMOBUIbHE 3aJIMIIEHHS BIMCHKOBOI YaCTUHU a0 MicIs ciyxOu
(ct. 407 KpuminanbHOTO KOJEKCYy YkpaiHu) 1 ae3eptupctBo (ct. 408), yXuieHHS Bif
BIMICHKOBOI CITY)KOM NMIISXOM caMoOKajiueHHs abo 1HImuM criocobom (ct. 409), 3anuiieHHs
TUHYYOT0 BIMCBKOBOrO Kopabins (ctT. 428) Ta camMoOBUIbHE 3alIMIICHHS MOJs 0o abo
BIIMOBY JisiTH 30po€to (CT. 429) — 3a 03HaKaMu 00’ €KTUBHOI CTOPOHU (JISTHHS, MICIle, Yac
1 croci0 iX BYMHEHHS), a TaKOXX Cy0 €KTHMBHOI CTOPOHU (MOTHUB, SIKMi BUKOPUCTOBYIOTH
i Yac po3MeKyBaHHS BIHCHKOBHUX 1 3arajJbHOKPUMIHAIBHUX MPABOIMOPYIICHb Ta METH SIK
BIIME)KYBAJIPHOT O3HAKH MK CyMIKHUMH BIHCHKOBUMH MPABOTIOPYIIICHHSIMH ).

Buznayeno, 1mo, 3 OrAIy Ha 3aKOHOJABYy 3a00pOHY  MpPU3HAYCHHS
BIICBKOBOCITY’)KOOBIISIM TpoMajicbkux (cT. 56 KpuMiHanbHOTO KOJEKCy VYKpaiHu) 1
BUrpaBHUX (CT. 57) poOIT, a TakoKk oOMexkeHHs Boii (cT. 61), mepernik MmokapaHb, IO €
OBl M’SIKMM, HDK T030aBJICHHsS BOJi, (PaKTUYHO 3BOAATHCA no mmrpady (cT. 53) #
apemty (ct. 60 ), MakcMManbHUN pO3Mip AKoro (6 MicAIiB) B pa3d MEHIIHHA, HIK
TPUMaHHS B JUCHUILIIHAPDHOMY OaTalbiOHI BiACHKOBOCIY)XOOBIIIB. APryMEHTOBAHO
HEOOXITHICTh BUKIIFOUCHHS ImTpady 3 Kojia MoKapaHb, 3a3HAYEHUX y caHKIii 4. 2 cT. 407
KK, 3 ormsgy Ha BIiACYTHICTH y IbOMY JisIHHI KOPHUCIMBOTO MOTHBY U HAasBHICTb
HETaTHBHOTO €KOHOMIYHOTO BIUIUBY Ha Cy0’€KTa KPUMIHAIBHOTO TIPABOIIOPYIIICHHS Yepe3
MOKapaHHS y BHAl CIY)KO0BOro oOMexeHHs. BuszHaueHo ciyk00B1 OOMEXKEHHS IS

BIMCHKOBOCIYKOOBIIB (PaKTHUYHO cremiadlbHuM (MOAU(IKOBAHMM) BHUJIOM BHUIIPABHUX
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poOIT, 10 3aCTOCOBYIOTH JHIIE JO0 OOMEKEHOTO Kojia CyO’€KTIB KpPUMIHAIBHUX
npaBornopyiieHb. Came TOMY OOIPYHTOBAHO JOLUIBHICTE 30€pEXKEHHS B CTPYKTYpI
KpuminanbHoro Kofekcy YkpaiHu MOKapaHHsS y BHUIJISIAI TPUMaHHS B JUCIHUILTIHAPHOMY
OaTanbiOH1 BIHCHKOBOCIY>KOOBIIIB.

Ha migcraBi 311iiCHEHOTO KOMIUIEKCHOTO JOCTKEHHS C(hOPMYIbOBAHO MOJ0KEHHS
Ta MPOIO3MIIi, IO BIANOBIIAIOTH BUMOTaM HAayKOBOi HOBHM3HHU, MalOTh TEOPETUYHE 1
NpakTUYHE 3HAYCHHS, a TaKOoXX 3alpOlOHOBAaHO BHECTH 3MIHM W JIOTIOBHEHHS JI0
BIJIMOBIIHUX TMOJOXKEeHh KpHUMIHATBLHOTO KOJEKCY YKpaiHM IMOJ0 BIAMOBIIAIBHOCTI 3a
CaMOBUIbHE 3aJUIIEHHS BIHCHKOBOT YaCTUHU a00 Miciis ciyxou (ct. 407).

KiarouoBi ciaoBa: KkpuMiHaigbHe TPABOIMOPYIIEHHS; CKJIAJL KPHUMIiHAJIBHOTO
NpaBONOPYIICHHS; KPUMIiHAJIbHI TPAaBOMOPYIIEHHS TPOTH BCTAHOBJICHOTO TIOPSAKY
HECEHHSI BIMCHKOBOI CIIy»OH; CaMOBUIbHE 3aJUIICHHS BIACHKOBOI YaCTHHU ab0 Micls
CIIy’)kOW; He3 sIBICHHs BUYACHO 0€3 TOBAKHUX MPHYMH HA CIOyXkOy, BOCHHHI CTaH;
ocoOnmuBHMi  miepion;  OoilioBa  0OCTaHOBKA, 4Yac  BYMHEHHS  KPUMIHAJIBHOTO
IIPABOMOPYIIEHHS; CY0’€KT KPUMIHAJIBHOTO TMPABOMOPYIICHHS; BIHCHKOBOCTY>KOOBEID;
BIMICHKOBOCITY)KOOBEI[b ~ CTPOKOBOI  CykOM; KBamipikyroul oO3HaKH; KBaJTi(iKaIlis
KpUMIHAJIBHUX  TPABONOPYIICHb;, KPUMIHAJIbHA  BIAMOBINAIbHICTH,  MPU3HAYEHHS

MOKapaHHS.



SUMMARY

Obykhod O. V. Criminal liability for unauthorized abandonment of a military unit or
place of service. — Qualification scientific work in the form of a manuscript.

Dissertation for the degree of Doctor of Philosophy in the specialty 081 — Law. —
National Academy of Internal Affairs, Kyiv, 2025.

The dissertation is a comprehensive and systematic study of criminal liability for
unauthorized abandonment of a military unit or place of service. The theoretical,
methodological and legal principles of the study of criminal liability for unauthorized
abandonment of a military unit or place of service are analyzed, thanks to which it was
possible to illuminate the system of methods of scientific knowledge and establish the
methodological basis for the study of the object and subject of the dissertation. The
theoretical prerequisites for the analysis of criminal liability for unauthorized
abandonment of a military unit or place of service have been established, which should be
considered the correct formulation of the research tasks, an objective understanding of the
issues under study, and the legal aspects of the features of criminal liability for
unauthorized abandonment of a military unit or place of service.

The history of the formation and foreign experience of regulating criminal liability
for unauthorized abandonment of a military unit or place of service have been studied. The
study of the historical prerequisites for liability for committing the analyzed criminal
offense made it possible to distinguish five periods of development of national legislation
in this area.

The implementation of a comparative legal analysis of national and foreign criminal
legislation regulating liability for unauthorized abandonment of a military unit or place of
service has made it possible to identify common and distinctive features in the legislation
of countries of the post-socialist, continental, and Anglo-American legal families
regarding this criminal offense and liability for its commission.

The generic object of the criminal offense provided for in Article 407 of the
Criminal Code of Ukraine is those social relations that regulate the procedure for passing

and the procedure for performing military service; the specific one is the procedure for
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being in military service. The main direct object is proposed to be those social relations
that provide for the established procedure for passing military service in the Armed Forces
of Ukraine and other military formations to ensure the stay of servicemen in a military unit
or place of service. The foundations of national security of Ukraine, its independence and
territorial integrity are defined as an additional direct object of the analyzed act.

The structure of the object of unauthorized abandonment of a military unit or place
of service includes: 1) the state, represented by the relevant bodies of the military
organization of Ukraine, and the serviceman as subjects of social relations; 2) the
procedure for performing or passing military service - as a subject of social relations; 3)
rights and obligations between subjects of relations arising from the established procedure
for the stay of military personnel in a military unit or at the place of service - as the
content of social relations.

For the objective side of a criminal offense, provided for in Article 407 of the
Criminal Code of Ukraine, the following are characteristic: an act in the form of an action
(leaving a military unit or place of service) or inaction (failure to appear on time for
service without good reason); method (unauthorized commission of an act); place (military
unit or place of service) and time of commission of a criminal offense (more than three
days, but not longer than a month; more than ten days, but not longer than a month; more
than one month).

Unauthorized abandonment of a military unit or place of service is the departure of a
serviceman without the permission of an authorized person from the location of a military
unit or place of service at a specified time, where he must permanently or temporarily
perform assigned duties, and is present when it is committed contrary to the statutory
requirements regarding the possibility of staying outside the unit only with the appropriate
permission.

The beginning of the analyzed act was clarified - the moment of actual unauthorized
leaving of the military unit or place of service in the first form of the objective side and the
end of the established duration of lawful stay out of service in its second form. The
moment of termination was determined: a) unauthorized leaving of the military unit or

place of service - the arrival of the serviceman to the military unit or place of service, his
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detention or appearance with a confession to the relevant authority; b) failure to appear for
service - return to the military unit or place of service or detention of the person by the
relevant authorities.

Criminal liability for the commission of such an offense arises for an act that was
committed only during the period of military service. The moments were determined: a)
the beginning of military service, which is a legal fact associated with its start; b) the end
of military service - the exclusion of the serviceman from the lists of personnel of the
military unit and his registration in the relevant state body. It has been proven that there is
no connection between the fact of taking the Military Oath and a person acquiring the
status of a military serviceman.

The different ages of criminal liability for committing such an offense are
substantiated: 16 years (in the case of cadets of higher military educational institutions,
higher educational institutions that include military institutes, faculties of military training,
departments of military training, military training departments, reaching the age of 17 in
the year of enrollment in the educational institution; 17 years (for qualifications under
parts 2—5 of Article 407 of the Criminal Code of Ukraine); 18 years (for qualifications
under part 1 of Article 407 of the Criminal Code of Ukraine).

The provision regarding the impossibility of the existence of a careless form of guilt
in the form of criminal unlawful self-confidence and criminal unlawful negligence in the
formal elements of criminal offenses, which is an act provided for in Article 407 of the
Criminal Code of Ukraine, is argued. The possibility of committing an offense provided
for in Article 407 of the Criminal Code of Ukraine only with direct intention, which is
manifested in the subject's desire to be outside the military unit or place of service with
subsequent return to the military unit or place of service for military service.

It is substantiated that the period of mobilization (except for the targeted one), the
introduction of martial law and partially the reconstruction period after the end of
hostilities are structural parts of the special period. A distinction is made between the
special period and martial law, on the basis of which the conclusion is formulated that
martial law is related to the special period as a part of the whole: the special period covers

martial law, and martial law is at the same time a special period. A distinctive feature of
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the combat situation is determined: it arises and ceases at the time of combat and the
performance of specific combat missions, which indicates the absence of legally defined
time limits.

Unauthorized abandonment of a military unit or place of service (Article 407 of the
Criminal Code of Ukraine) and desertion (Article 408) are distinguished, Evasion of
military service by self-mutilation or other means (Article 409), abandonment of a sinking
warship (Article 428), and voluntary abandonment of the battlefield or refusal to use
weapons (Article 429) — based on the characteristics of the objective side (act, place, time
and method of their commission), as well as the subjective side (the motive used when
distinguishing between military and general criminal offenses and the purpose as a
distinguishing feature between related military offenses).

It is determined that, given the legislative prohibition of assigning military
personnel to community (Article 56 of the Criminal Code of Ukraine) and correctional
(Article 57) works, as well as restriction of liberty (Article 61), the list of punishments that
are milder than imprisonment is actually reduced to a fine (Article 53) and arrest (Article
60), the maximum amount of which (6 months) is several times less than detention in a
disciplinary battalion of military personnel. The need to exclude a fine from the range of
punishments specified in the sanction of Part 2 of Article 407 of the Criminal Code is
argued, given the absence of a selfish motive in this act and the presence of a negative
economic impact on the subject of the criminal offense due to punishment in the form of
service restriction. Service restrictions for military personnel are defined as a special
(modified) type of corrective labor, which is applied only to a limited range of subjects of
criminal offenses. That is why the expediency of preserving the punishment in the form of
detention in a disciplinary battalion of military personnel in the structure of the Criminal
Code of Ukraine is justified.

Based on the comprehensive research, provisions and proposals have been
formulated that meet the requirements of scientific novelty, have theoretical and practical
significance, and it is also proposed to make changes and additions to the relevant
provisions of the Criminal Code of Ukraine regarding liability for unauthorized

abandonment of a military unit or place of service (Article 407).
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BCTYII

OOrpynTyBaHHsI BHOOPY TeMHM [OCJHiKeHHsl. 3aXUCT CYBEpPEHITETy U
TEPUTOPIANBHOI LUTICHOCTI YKpaiHu, 3a0e3ledeHHs ii eKOHOMIYHOI Ta 1H(OopMaIiiHO1
6e3neku, BiAMOBINHO A0 cT. 17 KoHcTuTyuii Ykpainu, € HalBaXIUBIIUMU (YHKIISIMU
Jep>KaBu, CIPaBOK BChOTO YKpaiHCbkoro Hapoay. OOopona VYkpainu, 3axuct il
CYBEpEHITETY, TEPUTOPIATBHOI IIUTICHOCTI 1 HEIOTOPKAHHOCTI MOKJIAIal0ThCs Ha 30pOitHi
Cwm Yxpainu. BinnosigHo g0 cT. 65 OcHoBHOro 3akoHy YKpainw, 3axuct Biruushuy,
HE3aJIeKHOCT1 M TEPUTOPIANBHOT IIUTICHOCTI YKpaiHU, IIaHYBaHHS ii Jep>KaBHUX CUMBOJIB
€ 000B’s13KOM TpoMasiH YKpainu. ['pomaasinu Bi10yBarOTh BIiCHKOBY CIIYKOY BiJIITOBITHO
710 3aKOHY.

BilicekoBa cimy>k0a — 11e iep’kaBHa Ciry)k0a 0COOIMBOTO XapakTepy, sSKa IMoB’s3aHa 3
000poHOI0 YKpaiHu, 1 HE3aJIEeKHOCTI ¥ TepuTopiaiabHOI HuTicHOCTI (4. 1 cr. 2 3akoHy
VYkpainun «lIpo BilicbkoBui 000B’s30K 1 BIMCBKOBY Cityxk0y» Bif 25 6epe3nst 1992 poky
2232-X1II). B ymoBax 30poiiHoi arpecii mpoTu YKpaiHu, MOpsJ 3 peali3alli€lo 3aBIaHb
0JI0 OOOPOHU Ta 3aXHWCTy CYBEPCHITETY ACp)KaBU, il TEPHUTOPIAbHOI IUTICHOCTI M
HEJOTOPKAHHOCTI, IO 3/iHCHIOITh, 30poiiHi Cwim VYkpaiHum Ta 1HINI BIHCHKOBI
dbopMyBaHHS, HArajJbHOI € HEOOXIJHICTh 3a0€3MEeUeHHS BIMCHKOBOT'O IIPABOTIOPSIIKY.
JloTpuMaHHST BIHCHKOBOCITY)KOOBIISIMH  BIMCBKOBOTO  IIPABOIOPSIAKY €  3alOpYKOIO
3ano0iranHs 3HWXKEHHIO Ooe3maTHOCTi 3CY, YyCHIIIHOTO BHKOHAHHS OOHOBHX 3aB/IaHb.
HaroMmicte 110 3HMXKEHHS OOMOBOi TOTOBHOCTI BiichkOBHX Tiapo3aiaiB 3CY, 3arpo3u
HaIlIOHAIBHIN 1 BIACHKOBIM Oe3meri KpaiHu MPU3BOAUTH TMOPYIICHHS BIMCHKOBOTO
MIPABOTIOPSAKY, @ TAKOK BUMHEHHS KPUMIHATBHUX MPABOMOPYIIIEHb TPOTH BCTAHOBICHOTO
HOPAAKY HECEHHS BICHKOBOi CIykOM (BiiCHKOBUX KPMMIiHAIBHUX IIPABOIOPYILIEHB)!,
BIIMMOBITAJIBHICTD 3a BUYMHEHHS SKHX nependadeHo B po3aiani XIX OcobimBoi yacTUHU

KK VYkpainm.

' Jlani B TekcTi poGOTH 3aMiCTh CIOBOCIIONYYEHHS «KPUMIHANBHI MPABONOPYLIEHHS IIPOTH
BCTaHOBJICHOTO TMOPSAJIKY HECEHHS BIMCHKOBOI CIykOW» MU BHUKOPHUCTOBYBAaTUMEMO TEPMIH «BIHCHKOBI
KpUMIiHAJIbHI IPABOMOPYIICHHSD.
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OpgnuMm 3 HaWOOWIMPEHINMX 1 HalWHEOe3MEeYHIMX BIMCHKOBUX KPUMIHAIBHUX
npaBonopyiieHb € AisiHus, nependaudene cr. 407 KK Vkpainn «CamoBUIbHE 3alUIICHHS
BIMCHKOBOT 4YacTUHHM a00 Micls ciayXxOw». 3rimHo 31 cratucTUyHUMU gaHumu Odicy
I'enepanbHOoro  mpokypopa, 2018 poky Oyno  BumHeHO 2790 KpUMiHaJIBLHHUX
npaBonopyiiensb, nepeadauenux cr. 407 KK VYkpainu, 3a 3arainbHOi KiIbKOCTI BUMHEHUX
MPOTUIIPAaBHUX NisiHb — 487 133 KpuMiHalbHI NPaBONOPYIICHHS, 10 CTaHOBUTH 0,57 %
BiJ ix 3aranbHOi KutbkocTi; 2019 poxy — 2464 (444 130 — 0,55 %); 2020 poky — 2890
(360 622 — 0,8 %); 2021 poxy — 2028 (321 443 — 0,63 %); 2022 poxy — 6183 (362 626 —
1,7 %); 2023 poky — 16515 (475595 — 3,47 %); 2024 poky — 66240 (492479 —
13,45 %)>.

KinbKiCTh yYMHEHMX KPHUMIHAJBHHUX IMPABOMOPYIICHb, IO IepeadadaroTh
BIJIMOBIIAJIBHICTh 32 CAMOBIJIBHE 3QJIMIICHHS BIMCHKOBOT YaCTHHU a00 MICIs CIIY»KOH,
Maike BTpUYi 30UTbIIMIACS Y 3B’ 513Ky 3 TTOYATKOM NMOBHOMACIITAOHOI BIHHU HA TEPUTOPIT
VYkpaiau Ta 3HAYHUM 30UIBIICHHSIM KUIBKOCTI BIMCBKOBOCTYXOOBIIB (2022), Maiibke y
8 paziB — mopiBHaHO 3 2021 -M 1 2023 pokamu, maiike B 30 pa3iB — mopiBHsIHO 3 2021-M 1
2024 pokamu. O4eBUIHO, IO AKTHBHI OOMOBI Al MiABHUINYIOTh IMOBIPHICTh yYUYMHEHHS
I[LOTO KPUMIHAJIBLHOTO TIPABOMOPYIIIEHHS.

Hapeneni naHi 3acBIAYYIOTh CEpHO3HY HEOE3NEKy, SKy MOXYTh CHPUYHMHUTH
CUCTEMAaTHYHI ¥ TIOIMIMPEHI BUNAIKKH BYHMHEHHS aHAJi30BaHOTO KPHUMIHAIBHOTO
MPaBOIMOPYIIEHHS. 3 OISy HA 3HAYYIIICTh AisIbHOCTI 30poitHux Cun YKpaiHu B peanisax
CHOTOJICHHS, @ TaKOX Ha Te, mo came 3CY rapaHTye AepXKaBHUU JaJl, TEPUTOPIaTbHY
Oe3reKy i IMUTICHICTh yCi€l Jep:KaBy, OUYEBUIHUM CTAa€ PU3HMK BTpatu 30poiiHuMu Cunamu
HaJIEXXHOI 000pOHO3AATHOCTI. B yMOBax moBHOMAacCIITAOHOT POCIMICHKO-YKpPaiHCHKOT BIHHU
O3HAYEHA CHUTYallil MOXE BIUIMHYTH HAa BTPATy MOKJIMBOCTI 30€pertu Jep>KaBHUM Jal,
TEpUTOpiATbHY O€3MeKy U MUTICHICTB yCiel nepkaBu. ToMy OYEBHUIHUM € BHCHOBOK, IO
BIICHKOBI KpPUMIiHAJIbHI MPABOMOPYIIIECHHS 3arajoM 1 CaMOBUIbHE 3aJUIICHHS BiICHKOBOI
qacTHHH 200 MiCIsl CITyKOHM 30KpeMa MiIpUBal0Th 000POHO3MATHICTh, €(PEKTUBHICTD CHII

Ta 3ac00iB 30poitHux Cun Ykpainu.

% Cratuctuuni nani Odicy Ienepansroro npokypopa. URL: https://gp.gov.ua/ua/posts/statistika
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VY Teopii KpUMIHAJIBHOIO MpaBa AKTUBHO JOCIKYIOTh MHUTaHHS BIMCHKOBHUX
KPUMIHAJIbHUX MPaBONOPYIIEHb 1 CAMOBLIBHOTO 3aJMUIEHHS BIMCHKOBOI YaCTHMHH a0o
MICUS CIYXOH, 1[0 CBIIYMTH MPO iX BaXJIMBE KPUMIHAJIBHO-TIPABOBE 3HauyeHHS. Lo
npobnemaTuky anamizyBanun B. M. Anekcanapos, A. B. Angpymko, H. O. AHTOHIOK,
O. M. Apremenko, B. A. byraes, A. A. Bosnwok, C. L sauyk, M. L. Kapnesnxo,
T. FO. Kaceko, O. M. Kamia, M. [. Menbauk, P.O. Mosuan, B. O. HaBpoubkuii,
H. A. Opnosebka,  B. W. Tlammncekuii, €. O. ITuceMenceknii, €. Bb. ITy3upeBchkuit
M. M. Cenbko, M. C. Typkor, M. I. XaBpontok, C. O. Xaputonos, B. . [llakyn Ta iH.
Onnak 3Ha4YHA KUIBKICTh B@XKJIMBUX ACMEKTIB KPUMIHAJIBHOI BIAMOBIJATBHOCTI 3a
CaMOBUIbHE 3aJMIICHHS BIACHKOBOI YacTUHU ab0 Micusd CHyKOu, MepeayciM micis
BHECEHHs 3MiH 1 nonoBHeHb a0 cT. 407 KK Vkpainum W cymMiKHUX HOpM, Ha piBHI
JTUCEPTAIIMHOTO JIOCTIIPKEHHSI Ha JIOCTAaTHROMY pIBHI HE BHCBITJIEHO. 3a3HaueHe
TIOJIOXKCHHSI TIATBEPKYIOTh pe3y/IbTaTH MPOBEICHOTO aHKETyBaHH, A¢ 76,8 % onmuTaHux
npaniBHukiB JIBP 3acBiqumiam HEOOXITHICTh JOJAATKOBOT'O HAYKOBOTO JOCIIIKEHHSI
ct. 407 KK Ykpaiau gepe3 ii HeJOCKOHAICTh (JIUB. J0JIaTOK A).

BuBueHnHst okpeciieHOi MpoOJeMaTUKU HAAAcThb MOMKJIIUBICTh PO3pOOUTH OHOBJIEHI
HAyKOBO OOIPYHTOBaHI peKOMEHAAIll 3 YJOCKOHAJIEHHS HOPM 3aKOHY MPO KPUMIHAJIBbHY
BIJIMOBIIAJIBHICTE y I cdepi Ta po3’sACHEHHS MIOJ0 iX 3aCTOCYBaHHS IpalliBHUKAMHU
IIPaBO3aCTOCOBHHUX OPTaHiB 1 Cyy.

3 oraay Ha BUKIAQJCHE, AaKTyaJdbHICTh TEMH JIHUCEPTALIMHOTO JOCIIIKEHHS
0oOyMOBJICHA HarajdbHOI HEOOXIIHICTIO BCTAaHOBJIICHHS OCOOTMBOCTEH KPUMIHAJIBHOT
BIIMMOBITAIBHOCTI 32 CAMOBUIbHE 3aJIMIIICHHS BIHCHKOBOI YaCTUHU a00 MICIS CITY>KOH ITiJT
gac kBamidikamii KpUMIHATHPHUX MPABOMOPYIIEHb 1 MPU3HAYCHHS TOKapaHHS, a TaKOX
MoTpeOOor0 MPaBO3aCTOCOBHOT MPAKTUKU (CIIAY0I Ta CYZ0BOi) Y HAYKOBO OOTPYHTOBaHUX
METOJMYHUX PEKOMEHAAIISX JUTsl MPaBUIbHOI KBaiikaIlii KpuMiHAILHO MPOTUIIPABHUX
TiSTHB 1 TPU3HAYEHHS CIIPABEIJIMBOTO MMOKAPAHHSA 32 1X BUNHEHHHI.

3B’A30K po00TH 3 HAYKOBHMM NpOrpamMaMu, IJjaHamu, tTemamu. [{ucepraiiro
BUKOHAaHO BiAnMoBimHO 10 KoHmenmii 3araapHOAEpKaBHOI MporpaMH  ajamnTaliii
3aKOHO/JAaBCTBa YKpaiHM A0 3akoHoJaBcTBa €Bpomneiicbkkoro Coro3y, patudikoBaHOT

3akonom VYkpainu Big 21 mucromana 2002 poky 228-1V; Konnenuii pedopmyBaHHsS
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KpuMmiHaneHOI tocTullli Ykpainu (Yka3 Ilpesuaenta Ykpainu Big 8 kBitHa 2008 poky
Ne 311/2008); Inany 3axoxiB oo peanizamii miei Konnenuii (po3nopsimxkenns Kabinery
Minictpis Ykpainu Big 27 cepnHs 2008 poky Ne 1153-p), Llineir cramoro po3BHUTKY
VYkpainu Ha nepiog a0 2030 poky (Yka3 Ipesunenta Ykpainu Bin 30 Bepecus 2019 poky
Ne 722/2019); HauionanbsHoi cTparerii y cdepi npa moaunu (Yka3 Ilpesunenta Ykpainu
Bl 24 Oepezns 2021 poky Ne 119/2021); KoMIUIEKCHOTO CTpaTETivyHOrO IUIAHY
pedopMyBaHHs OpraHiB MPaBOMOPSIKY SIK YACTUHHU CEKTOpPY Oe3MeKku 1 000poHH YKpaiHu
Ha 2023-2027 poku (Yka3 [Ipesunenta Ykpainu Big 11 tpaBus 2023 poky Ne 273/2023),
no3uilii  Kiorchkoi jekmapamii MOM0 PO3MIMPEHHS MOXKJIMBOCTEH TOMEpPEHKCHHS
3JIOYMHIB, KpUMIHATIBLHOTO MPABOCY//s Ta BepxoBeHCTBa npaBa (HotupHaausatuit Konrpec
OOH 13 3amo0iraHHs 3J0YMHHOCTI Ta KPUMIHAJIBHOTO CyaouunHCTBa, Kioro, SmoHis,
2021 pix). PoGota BimmoBimae TemaTuili HAyKOBUX JOCTIIKEHb 1 HAYKOBO-TEXHIUYHUX
(excneprMeHTaNIbHUX) PO3poOoK MiHicTepcTBa BHYTpIIIHIX crpaB Ykpainu Ha 2020-
2024 poxu (makaz MBC Vkpaiam Big 11 gepBus 2020 poxy Ne 454) ta OcHOBHUM
HaIpsiMaM HayKOBHUX JOCHiKeHb HarionanpHOT akamemii BHYTpImHIX crpaB Ha 2021—
2024 pokwu (pimenas Buenoi pagu Bin 21 rpyaas 2020 poky, mpoTokoin Ne 23).

Temy nuceprariii 3aTBepikeHo pimeHHsM Buenoi paau HamionaneHo1 akangemii
BHYTpimHIX cupaB Bif 28 BepecHss 2021 poky (mpotokon Ne 18), yrouneno 24 BepecHs
2024 poky (mpotokon Ne 21) Ta BKIIOYEHO JI0 MEPENiKy TeM AUCEPTALIMHUX AOCTIIHKEHb
HarionanpHoi akagemii npaBoBux Hayk Ykpainu (Ne 679 3a 2021 pixk).

Meta i 3aBaaHHs aocjizkeHHsi. MeToro aucepranii € MOCHIKEHHS NHTAaHb
KpUMIiHAJIBHOI BIAMOBIMAJIBHOCTI 3a CaMOBUIbHE 3JIMIICHHS BIMCHKOBOI 4YacTHHH abo
MICIII CIIyXOW, 3a pe3ylbTaTaMu SKOro Oyae cQopMylIbOBaHO pEKOMEHalii Ta
MPOTIO3HUIIIT MO0 KOHKPETHU3aIlii 3MICTy CYCIUIbHO HEOE3MEUHOTO TiSHHS, Tepea0aueHoro
ct. 407 KK VYkpaiau, a TakoX TPaKTUKH 3aCTOCYBAaHHS TOJIOXKEHBb OCHIKYBAHOTO
KPUMIHAIIBHOTO TTPABOTIOPYIIICHHS.

JIJist MOCSATHEHHST OKPECIIEHOT METH BU3HAYEHO TaKi OCHOBHI 3A80AHHS:

—  CXapakTepu3yBaTH  TEOPETUKO-METOJOJIOT1UHI OCHOBH JOCTI I KEHHS
KPUMIHAJIBHOI BIAMOBIIAJIBHOCTI 3a CaMOBLIbHE 3aJIUIICHHS BIMCHKOBOI YaCTHHH abo

MICIIS CITYXKOH;
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— BUCBITJIUTH ICTOPUYHUN PO3BUTOK KPUMIHAJIBHOI BIAMOBIIATBHOCTI 38 CAMOBUIbHE
3QJIMIIICHHS BIICHKOBOI YaCTUHH a00 MICIIS CITYKOU;

— 3MIUCHUTH aHalli3 3apyOlKHOTO JIOCBIAY KpHUMIHAJIbHOI BIAMOBITAIBLHOCTI 3a
CaMOBUIbHE 3aJUIICHHS BIHCbKOBOI YaCTUHU 200 MICLA CITY>KOU;

—3’sCyBaT  3MICT  POJIOBOTO, BHJOBOTO W  0e3MocepeHhOro 00’ €KTIB
KpUMIHAJIbHOTO IIpaBonopyueHHs, nepegodoayenoro ct. 407 KK Ykpainu;

— OKPECIIUTH O3HaKH 00’ €KTUBHOI CTOPOHH CAaMOBUIBHOTO 3JIMIIEHHS BIHCHKOBOT
YacTHHH a00 MICIIS CIIyXOH;

— BHOKPEMHTH O3HAKH Cy0’€KTa KPUMIHAJIBLHOTO MPaBOMOPYIICHHS, TIepe10auyeHOro
cT. 407 KK VYkpainu;

— JIOCIIIUTA  OCOOJIMBOCTI CyO’€KTMBHOI CTOPOHM  aHAJII30BaHOTO  CKJIAIy
KPUMIHAJIBLHOTO TPABOIOPYIICHHS;

— PO3MIISHYTH KBai(hiKyrOUl 0O3HAKU CAMOBLIBLHOTO 3aJTUIIIEHHS BIMCHKOBOI YaCTUHU
a00 MiCIIs CITy>KOu;

— BU3HAYUTU  KJIIOYOBI  BIIIMEXKYBajbHI O3HAaKM CAMOBUIBHOTO  3aJIMIIECHHS
BIICHKOBOT YaCTUHH a00 MICIIS CTY>KOU Ta CYMDKHMX KPUMIHAJIBHUX MTPABOINOPYIIICHB;

— BCTAaHOBUTH BUIMOBIIHICTh CYCHUTBHOT HEOE3MEYHOCTI CAMOBUIBHOTO 3aJIUIIIECHHSI
BIMICHPKOBOI YacCTHUHHM a00 MICIld CIy)KOM TIOKapaHHIO 3a II€ JiSHHS, Ha TiACTaBl 4OTO
chopMyIJIFOBaTH TMPOIO3HUIIi CTOCOBHO JIONIIBHOCTI 3MIHM CaHKIli JOCIIIKYBaHOTO
KPUMIHAJIBLHOTO MPAaBOMOPYIICHHS;

— PO3POOUTH PEKOMEH ANl Ta MPOIO3UINIi I[010 KOHKpPETHU3allii 3MIiCTy CYCHUIbHO
HeOesneyHoro misiHHA, mnepeadbadenoro cr. 407 KK Vkpainm, a Takoxk MTpakTUKA
3aCTOCYBaHHS MOJIOKEHB JOCTIIKYBAHOTO KPUMIHAIBHOTO MPABOMOPYIICHHS.

006’exkmom Oocniddcennss € CYCHUIbHI BITHOCHHM, IO BHHHKAIOTH ITJI dac
CaMOBIUIBHOTO 3aJIUIIIEHHS BIHCHKOBOT YaCTHHU 200 MICIIS CITYKOH.

IIpeomemom Oocniodxcenns € KpUMiIHAIbHA BiAMOBIJAIBHICTE 32 CaMOBLIBHE
3QIMIIICHHS BINCHKOBOI YaCTHHH a00 MiICIIs CITYXKOH.

Metoau pnociimkeHHsi. [ [OCATHEHHS TOCTaBJIEHOI METH Ta BUPIMICHHS
00OyMOBJIEHHX HEK 3aBJaHb HEOOXIIHO BHKOPUCTATH 3arajlbHOHAYKOBI Ta CIeliaibHi

METOJM, a caMe: ICmopu4Huill, 10 HAAACTh MOXIIUBICTb BHUCBITIUTU 3aKOHOMIPHOCTI
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PO3BUTKY MpeaMeTa JOCTIIKEHHS I[0JI0 BCTAHOBJICHHS KPUMIHAJIBHOI BIAMOBIAAIBHOCTI
32 CaMOBUIbHE 3aJMIIEHHS BIMCHKOBOT YaCTHHHU ab0 Miclsl CiayxOu B YKpaiHl Ha pI3HHUX
eTanax ICTOPUYHOTO PO3BUTKY JEP>KABH LUISXOM aHaNi3y KpUMIHAJIBHOIO 3aKOHOJABCTBA
MUHYJIHX POKIB, a TaKOXX apryMEHTYBaTH HEOOXIJAHICTh I MOJANbIIOr0 HAyKOBOTO
nociipKeHHst  (miapo3nin 1.2); nopiguanbHO-npagosuil, SIKAW COPUITUME BHUBUCHHIO
MPaBOBUX CHUCTEM IHIIUX JEP’KaB IUIIXOM IOPIBHSHHS TOTOXHHUX IPABOBUX HOPM,
IHCTUTYTIB 1 MPAKTUKHU iX 3aCTOCyBaHHS. 3a3HAYe€HWUW METOJA JAacTh 3MOTY JOCIHIiIUTH
BCTAHOBJICHHSI KPHUMIHAJIbHOI BIJMOBIAILHOCTI 3a CAaMOBLUIbHE 3alUIIEHHS BIMCHKOBOT
JacTHHH a00 MiICIl CIYy)KOM ¥ 3almpornoOHYyBaTH NUISIXM BIOCKOHAJICHHS 3a3HAYCHOI
KPUMIHAJIBHO-TIPABOBOI HOpPMH B YKpaiHi, 3 OIJISAAy Ha TOJIOKCHHS MIDKHApPOJIHOTO
3akoHOAaBcTBa (migpo3ain 1.3); diarekmuunuii, mo € GyHAAMEHTAIbHOI 0a3010 s
3aCTOCYBaHHS 3arajlbHOHAYKOBHMX 1 CIELIaJIbHUX METOJIB B OpraHiuHid €IHOCTI U Oyne
3aCTOCOBYBaHUH y MEXKax PO3IJISAY B3aEMO3B’SI3KY €IHOCTEH 1 MIPOTUIICKHOCTEH IiJ] Yac
JOCJTIJDKEHHSI KPUMIHAJIBHO-TIPABOBUX TOHATH 1 KaTEropii y KOHTEKCTI KPUMIHAIBHOT
BIJIMOBIIAJIBHOCT1 3a CaMOBUIbHE 3aJUIICHHS BIMCHKOBOI YaCTHHU a00 MICISI CIIY»KOH.
Moro 3acTocyBaHHS JacTh 3MOTY JIlTM NpPaBHJIBHMX BHUCHOBKIB i ILIAXOM aHAJi3y
HAyKOBHMX TIIXOJIB PO3TJISHYTH THUTAaHHS BIAMOBIMAIBHOCTI 3a JOCTIIKYyBaHE IISTHHS
yepe3 aHaji3 3arajpHIIIMX KaTeropid KpUMIHAJIBLHOTO TIpaBa B iX €IHOCTI Ta
TIaJeKTHYHOMY pO3BUTKY (po3auiu 1-3); onucosuii, 1mo Oyae BUKOPUCTAHO s
OKPECJICHHSI CYTHOCTI TIEBHHMX IMOHATH 1 SIBUII, & B KOHTEKCTI JOCIIDKCHHS KPUMiHAITBHOT
BIIMMOBITAJIBHOCTI 3a CaMOBUIbHE 3aJIMIICHHS BIHCHKOBOI YaCTHHU a00 MICHS CITYXKOH —
JUISL  SIKICHOT XapakTepUCTHKHM 00’€KTa Ta TMpeaMera 3a3HAa4yeHOro IPaBOIOPYIIEHHS
(po3nimn  1-3); cucmemHo-cmpykmypHuil, Ha TIACTaBl sSKoro OyJe MpPOaHaTi30BaHO
KpPUMIHAJIBHO-TIPABOBI  TOHATTSA IS  TOTJIUOJICHOTO  JOCHDKCHHS  HOPMAaTHBHHUX
MOJIOKEHb, SKI  BH3HAYAIOTh CYTHICTh KPUMIHAJbHO-TIPABOBOI  XapaKTEPUCTUKH
CaMOBUIBHOTO 3JIMIIICHHS BIWNCHKOBOI YacTHHU ab0 Micusg CiayxOM, IO JacTh 3MOTY
BUCBITJINTA OCOOJMBOCTI BHYTPIIIHBOT OY/TOBH HOPM, iX 3B’SI30K Ta 00YMOBIICHICTH SIK MIXK
co00l0, Tak 1 3 IHIIUMH KPUMIHAJIBHO-NPABOBUMU TMOHATTSIMU U KaTEropisiMU.
3acTocyBaHHSI IBOTO METOAY 3a0e3Me4YUTh MOCHIJOBHE BCTAHOBJICHHS CTPYKTYPHHUX

3B’SI3KIB YCIX €JIEMEHTIB CUCTEMH MPaBOBUX HOpM (po3aumm 2, 3); doemamuynuil, KA
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JIOTIOMO’KE€ BCTAaHOBUTH 3MICT HOPHIWYHUX HOPM 1 HOPMATHBHO-TIPABOBHX IPHUIIUCIB,
3’sICyBaTH 3aKOHOMIPHOCTI il IIpaBa 3a JOMOMOTOI0 MPaBUJ IOPUIUYHOI JIOTIKH, HAJACTh
MOXKJIMBICTh MpoaHamizyBaTu BianoBigHy Hopmy KK Vkpainu 3 mo3umiii goTpuMaHHs
MpaBWJI 3aKOHOAABYOI TEXHIKM, KOHCTPYIOBAHHS AMCHIO3MIIN Ta CAHKUIN, BUSABUTH iX
HEJIOJIIKU JIJIs1 BAOCKOHAJICHHS 3MICTY cTaTTl (po3autu 2, 3); inoykyii Ta dedykyii, siki Oye
3aCTOCOBAHO 3 METOI0 (hOPMYJIIOBAHHS 3araJIbHUX BUCHOBKIB, YJIOCKOHAJCHHS AediHIIINA
HOHSTH 1 KaTeropiil, Ha miAcTaBl yoro O0yae cGopMysbOBaHO MOHATIHHO-KAaTEropiaabHUN
amapar TpeaIMeTa JOCHIDKCHHS, a TaK0oXX BHOKPEMJICHO KpHUTEpii po3MexyBaHHS
KPUMIHAJIBHOT BIAMOBIAAJIBHOCTI 32 CaMOBUIbHE 3alMIICHHS BIMCHKOBOI YacTMHU abo
MICLS CIYy)XKOM HUISXOM 3aCTOCYBaHHSI MpaBWiIa iX CHIBBIAHONIEHHS (po3aumu 1-3);
coyionoeiunuti — OyJie BUKOPUCTAHO NJIsl aHAII3y SIBUII 1 YMHHUKIB, IKi OOTPYHTOBYIOTH
KpUMIHAI3allil0 JTisiHb, Y MEKaX OMUTYBAHHS YU AHKETYBaHHS CTOCOBHO OCOOJIMBOCTEH
KpUMIHAJIBHOT BIAMOBINAJBHOCTI 3a CaMOBUIbHE 3aJUIIEHHS BIHCHKOBOI YacTHMHU a0o0
MICISl CIIy’)KOM, IO JacThb 3MOTY BHM3HAYUTH CTaBJIEHHA TpomaasH 1o nii cr. 407
KK Vkpainu, a Takok BUBUUTH MPAKTUKY 3aCTOCYBaHHA 1€l HopMu (miapo3auu 1.2, 1.3,
2.2-2.4, 3.1, 3.3); cmamucmuunuti — 6yJe BUKOPUCTAHO TIiJ] Yac aHaI3y CTAaTUCTUYHUX
JaHUX TPABO3AaCTOCOBHOI MPAKTUKH, 30KpeMa IiJ] YaCc BUBYEHHS CTATHCTHUYHHUX JTaHUX
Odicy I'eHepasbHOro MPOKypopa IIOA0 KUIBKOCTI 3apeeCTPOBAHUX KPUMIHAIBHUX
npaBonopyuieHs, nependaueHux ct. 407 KK Ykpainu, 1 KUIBKOCTI HallpaBJICHUX JI0 CYIy
O0OBMHYBAJIbHUX aKTiB 32 CAMOBUIbHE 3aJUIIECHHS BIMCHKOBOI YaCTUHH a00 MICIIS CITyKOH
3a 2020-2024 poku (migpo3ainu 2.2-2.4, 3.1, 3.3); memoo mooentosants, Mo CUPUATAME
BUBYCHHIO IIEBHOTO O00’€KTa IIIIXOM CTBOPEHHS 1 JOCIDKCHHS WOro MOJIE,
dbopmynroBaHHIO Tpomo3uilid 3 yaockoHaideHHs KK VYkpaiHu B WacTuHI KpUMiHAIBHOT
BIIMMOBITAJIBHOCTI 3a CaMOBUIBbHE 3aJIMINICHHS BIMCHKOBOI YacTHMHU ab0 MicHs CIyXOu
(migposnminu 2.2-2.4, 3.1, 3.3).
Emnipuuny 6a3y o0ocnioscenHsi CTaHOBISATH CUCTEMaTH30BaH1 JlaHl JAEp)KaBHOI Ta
BioM4oi cTaTUCTUYHOI 3BiTHOCTI 3a 2020-2024 poxwm; y3arajdpbHEHI MaTepiaau
203 kpuminanbHux npoBamkeHb 3a cT. 407 KK Vkpainu; 3BelneHi NaHi aHKETyBaHHS

120 mpaniBuukiB JlepxaBHoro OHOpO PO3CIiAyBaHb IIOJ0 OCOOIMBOCTENH KPUMIHAIBHOI
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BIIMOBITAJIBHOCTI 3a CaMOBUIbHE 3aJIMIICHHS BIMCHKOBOI YaCTUHU a00 MICIs CIyXOu;
odiriiiHI cTaTUCTUYHI 1aHi odicy ['enepanbHoro npokypopa 3a 2018 —2024 poku.

HaykoBa HOBHM3HA OTPMMAHHX pe3yJIbTATIB MOJIATAE B TOMY, IO 32 XapaKTepOM i
3MICTOM PO3IJISTHYTHX MUTaHb JUCEPTallis € OJHUM 13 MepIIuX B YKpaiHi KOMIUIEKCHUX
MOHOTpa(IYHUX HAYKOBUX JOCHIIIKE€Hb, y SKOMY 3J1HCHEHO pPO3TOPHYTHH aHai3
KPUMIHAJIbHOT BIAMOBIAQJIBHOCTI 32 CAaMOBUIbHE 3aJIMIIEHHS BIMCHKOBOI YacTHMHU abo
MICISL CITY>KOM MICHS MOYaTKy MOBHOMACHITAOHOI pOCIHCHhKO-YKpPaiHChKOI BIMHU, 3aBASKU
4OMYy OTPMMAHO HOBi 3HaHHS Ta PO3POOJIEHO MPOMO3HIIIT 3 YIOCKOHAIEHHS 3aCTOCYBAaHHS
miei Hopmu KK Vkpainm B mnpaBo3acTocoBHi mpaktuui. KoHkpeTHuM BHeECOK
IUCEpTAaHTKH TmoyArae  y (OpMyNTIOBaHHI pPEKOMEHMAAIii Ta MPOMO3UI  MI010
KOHKpEeTH3allii 3MICTy CYCHUIbHO HeOe3nmeyHoro [isiHHA, nepeadadeHoro ct. 407
KK Vkpainu, a Takoxk po3poOsieHHI HAyKOBHX IOJIOKEHb, SIKi MAIOTh HAYKOBY HOBH3HY,
30KpeMa:

gnepuie:

— 3aMpOITIOHOBAHO TOPSAJIOK MepeOyBaHHS Ha BIMCHKOBIM cTyk01 K BUAOBUN 00’ €KT
IPABOIMOPYIIEHHSI BU3HAYATH SIK YaCTUHY CYCHUIBHUX BIAHOCHH IIOAO MOPSIAKY HECEHHS
a00 TIPOXOKEHHS BIMCHKOBOI CITY»KOH, MOCSTaHHS Ha sAKI mependadae BiAMOBIIATBHICTD
3a HEIOTpUMaHHs a00 MOpYyIICHHS 3000B’sA3aJbHUX IPUITMCIB 3aKOHOJABCTBA MO0
JOTPUMAaHHS BUMOT BICHKOBOT IMCITUILIIHU K CKJIaJ0BOI BIHCHKOBOTO MPABOIIOPSIKY:;

— OOTpYHTOBAHO MOXJIMBICTh BH3HAHHS 1HO3EMIIIB Ta 0ci0 0e3 TpoMajasHCTBa
cy0’€KTaMy CaMOBIJIBHOTO 3aJIMIIEHHS BIMCHKOBOI YacTWHU ab0 MICI CIIy»KOM B pasi
JT0OPOBUIBHOTO (32 KOHTPAKTOM) MPOXOJKEHHS HUMHU BIMCHKOBOI CIykOu B 30pOoHHUX
Cunax Ykpainu;

— apryMEHTOBAHO  HEOOXIMHICTh  BU3HAHHSA  KBaNIQIKYIOUMMH  O3HAKAMH
CaMOBUTHHOTO 3aJIMINEHHS BINCHKOBOT YacCTHHU a00 MicHs CIyKOM BYMHEHHS MHOTO
rpynor ocid abo0 3 BOTHEMATBLHOIO YHM XOJOJHOI 30po€ro, OOHOBHUMHU MpHUTIACAMH,
BUOYXOBUMH PEYOBHHAMH YU MTPUCTPOSMH;

—3 orjaay Ha BiacyTHICTh y aucnosuiii cT. 407 KK VYkpainum Bka3iBKU Ha
KOPHUCIIMBUI MOTHB, JTOBEJICHO JOUUIBHICTh BUKIIOUEHHS MTpady SK MAWHOBOTO BHUIY

MOKapaHHs 3 KoJia OKapaHb, 3a3HaueHux y cankuii 4. 2 cT. 407 KK Ykpainu;
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VOOCKOHAIEHO !

— OOTpYHTYBaHHSI HAJEXKHOTO OPraHIYHOTO B3a€EMO3B’A3KY MDK TIOHATTSIMU
«TOPSA0OK HECEHHS BIMCHKOBOI CIIY>)KOM» Ta «IOPAIOK NPOXOKEHHS BIICHKOBOI CITYKOM»
SK YaCTMHHM W IIJIOTO, a TaKOX II0JI0 BIIMEKYBaHHS TEPMIHIB «CaMOBUIbHE 3aJIMIIICHHS
BIICBKOBOT YaCTUHU a00 MICLS CIIyXOW» Ta «HE3 sIBICHHS BYACHO 0€3 MOBaXXHUX MPHUYMH
Ha CIy)XOy», KpUTEpIEM SIKOTO € XapaKTep MOBEAIHKU W 3aKOHHICTH MiJCTaB BUMHEHHS
JUSTHHS,

— apryMeHTallilo 110/I0 BapilOBaHHs BIKYy Cy0’ €KTa KpUMIHAJIbHOT BiJIMOBIIATBHOCTI:
16 pokiB (y BUMAAKy JOCSTHEHHS TakuMU ocoOaMu 17 pokiB y piK 3apaxyBaHHsS A0
HaBUYaJbHOTO 3akjazny); 17 pokiB (mns kBamidikamii 3a 4. 2—-5 cr. 407 KK VYkpainn);
18 pokiB (nns kBamidikarii 3a 4. 1 ct. 407 KK Ykpainn);

— MIOJIOKEHHS MO0 HEOOXIMHOCTI yCyHeHHs audepeHiiamii cremniaibHOoro
cy0’€KTa, SIKMM 3alPOINIOHOBAHO BBAXKATH BIHCHKOBOCITYKOOBIL Oy1b-SIKOT KaTeropii;

— IPOMO3UIlIi I0J0 PO3MIMPEHHS KOJIa OOCTaBMH, IO OOTSKYIOTh IOKapaHHS,
nuisxoM BukiageHHs n. 11 4. 1 cr. 67 KK B Takiil penakiii: «BYMHEHHSI KPUMIHAIBHOTO
IPABOIMOPYIIEHHSI B OCOOMMBUN TEpioj, B YMOBaX BOEHHOTO a00 HAJI3BHMYAWHOTO CTaHy,
IHIIMX HAI3BUYAMHUX IO,

— TIOJIOXKEHHS TIPO BIIME)KYBaHHS aHATI30BaHOTO KPUMIHAJIBHOTO MPABOIOPYIICHHS
Ta CyMDKHHUX JiSiHb 32 MOTUBOM 1 METOIO iX BUMHCHHS;

0icmano nooaIbLUULL PO36UMOK.

— apryMeHTaIlisi MO0 BU3HAHHA BCTAHOBJICHOTO TMOPSAKY HECEHHS Ta
MIPOXOJKEHHSI BIMCHKOBOI CIYX)OHM SIK CyKyIMHOCTI NMPABOBITHOCHH, II0 BUHUKAIOTh Ha
MiJICTaBl HOPMATUBHO-TIPABOBUX aKTIB y cdepi KUTTeAITbHOCTI 30poitnux Cun Ykpainu,
SIKI BCTAHOBJIOIOTH TIOPSAIOK HECEHHS Ta MPOXOJKEHHS BIMCHKOBOT CIIYXKOH, 110 MOXKYTh
MOPYIIYBATH JIUIIIE BIHCHKOBOCTY>KOOBITI;

— TIOJIO’KEHHS TPO Te, 1o (PakT ckiagaHHs BilicbKOBOT MpUCATH HE TIOB’ SI3YETHCS 3
HaOYTTAM 0COOOI0 CTaTyCy BIHCHKOBOCTYKOOBIIS, a OTXKE, PO BIACYTHICTh B3aEMO3B’ I3KY
MIXK [TOYaTKOM MPOXOJI?KEHHSI BIMCHKOBOI CITYKOM Ta 11 IPUHHATTSIM;

— TO3MIlIS 00 YHEMOKJIUBJICHHS OudepeHIiiaiii BUAIB YMUCIY B KPUMIHATBHUX

MPaBOMOPYIICHHX 13 POPMATILHUM CKJIAJ0M, a TAKOX MPO HEMOXKJIUBICTb HOPMATUBHOTO
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peryJloBaHHs 4yacy MOYaTKy Ta 3aKiHYeHHsSI 00M0BOT OOCTAaHOBKHM uUepe3 BUHUKHEHHS YU
MPUMMHEHHST HOT0 JIUIIE B MOMEHT BEJCHHS OO0 UM BHKOHAHHS KOHKPETHHX OOHOBUX
3aB/IaHb;

— OOIpyHTYBaHH OOOB’S3KOBOCTI ~BpaxXyBaHHA 3aKOHOJABYOi  KiacuQikaiii
KpuMiHanbHuX mpaBonopymenb (cr. 12 KK Vkpainu) sk ocHOBM i 10OOyA0BU
KPUMIHAJIbHO-TIPABOBUX CAHKI[I Ta BU3HAYEHHS J/1aMa30Hy MK HWKHIMH Ta BEPXHIMHU
MeXKaMu Oy/b-SKOTO BHTY TIOKapaHHS.

IpakTuuHe 3HAYEHHSI OTPUMAHHX Pe3yJbTATIB OJISITA€ B TOMY, 1110 BUKJIJICHI B
JUCEpTaIlii TCOPETUYHI TOJIOKCHHS, BHCHOBKH, MPOIIO3MINI Ta pPEKOMEHAAIlii MaroTh
NPUKIAHANA XapakTep, CHPUATHUMYTh TIOJAIbIIIOMY BJIOCKOHAJICHHIO KPUMIHAJIBHOT
BIJIMOBIIAJIBHOCT1 3a CaMOBUIbHE 3aJIMIICHHS BINCHKOBOI YAaCTHHU a00 MICIS CIIy»XOH,
BUKOPUCTOBYIOTHCS Ta MOKYTh OYTH BUKOPHCTaHI:

—y 3axkoHomeopuiti cghepi — IS BIOCKOHAJICHHS TMOJOXXEHb KPUMIHAIHHOTO
3aKOHOJJaBCTBA, 30KpeMa po3pOOJIEHHsI 3aKOHOMPOEKTIB MPO BHECEHHS 3MIH 1 JOTOBHEHB
no KK Vkpainu, nmoctanoB Ilnenymy BepxoBHoro Cyay YkpaiHu 1010 KpUMIHAJIBHOT
BIJIMOBIIAJIBHOCT1 32 CaMOBLUIbHE 3aJIMIIEHHS BIMCHKOBOI YacCTHMHH ab0 MICISl CIyKOu
(momaroxk I);

— Y npaso3acmocosHiu OisnbHOCcmi — ISl MPABUJIBHOI peanizaiii KpUMIHAIBLHOTO
3aKOHO/JABCTBA YKpaiHM B YacCTHHI KPUMIHAJIBHOI BIAMOBIJAIBbHOCTI 3a CaMOBIUIBHE
3QIMIICHHS BIMCHKOBOI 4YacTHHU a0o0 Michs clIyKO0u (akT ['0J0BHOTO ympaBJIiHHS
Hamionanpnaoi nodinii B CyMchKii ob6aacti Bix 5 nmucronana 2024 poxy Ne 59/027);

— 8 0C8IMHbOM) NpoYeci ma HAYKOB8O-O0O0CHIOHIN OisIbHOCMI — TJl YaC BUKIIAJAHHS
HaBYATBHUX AUCIUIUTIH «KpuMinanbHe mpaBoy, «KpumiHanmbHO-TIpaBOBa KBaliikaiisy,
«KBamidikariss oOkpeMHX BHJIB KPUMIHAILHUX TpaBoOmoOpymeHb», «OcoO0amMBOCTI
KBamipikaiii OKpeMUX BHIIIB KPUMIHAJBHHUX MPABOMOPYIIEHBY, «KpuMiHaIbHA FOCTHIIIS:
MPaBOBI JJOKTPUHU Ta MPUHITUIIN TPABOTBOPUOCTI», «AKTyaIbHI MPOOIEMHU 3aCTOCYBaHHS
KPUMIHAIIBHOTO 3aKOHOJaBCTBa», «KpuMiHampHE MTpaBO: JOKTPUHAIBHI Ta MPaKTHYHI
mpoOIeMu», a TaKOX [JIsl MOAAIBIIOTO PO3POOJICHHS] HAYKOBUX TOJIOKEHb 3 TEMATHKHU
KpPUMIHAJIBHOI BIAMOBIIAJIBHOCTI 3a CAMOBLIbHE 3aJMIIEHHS BIMCHKOBOI 4YacTMHU a0o

Micus ciayx0u (aktT HarionansHOT akajeMii BHYTpilIHIX crpaB Bif 3 k0BTHsS 2024 poky
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Ne 156-OI1, axt HarionanbHoi akajgemii BHyTpilmiHIX crnpaB Bix 3 >koBTHA 2024 poky
Ne 157-HN).

AnpoOauniss MmarepianiB gucepranii. OCHOBHI TOJIO)KEHHSI, BHCHOBKM Ta
npono3uilii, copMyabr0BaHi B MOCHIIKEHHI, ONMPWIIOJHEHO Ha HAYKOBO-TCOPETUYHIN
koH(pepenuii «[Ipobremu kBamidikamii Ta po3caigyBaHHs KpUMIiHAIBHUX MPABOMOPYLIEHb
B YMOBaX BO€HHOro ctany» (M. Kuis, 26 tpaBus 2022 poky), BceykpaiHChKiii HayKOBid
KoH(epeHIli 3100yBaydiB BUIIOI OCBITU «MexaHi3M (YHKLUIOHYBAaHHSA T'POMAJSHCHKOTO
CyCHuUILCTBa B yMOBax BiMHM (ociHH1 umTaHHA)» (M. JIbBiB, 18 muctomama 2022 poky),
MuixHapoaHii HayKoBO-NpakTUuHId KoH(pepeHuii «Cexktop O6e3neku 1 000poHu YKpaiHu
Ha 3aXMCTI HAI[IOHAIBHUX IHTEPECIB: aKTyajbHI MPOOJIEeMH Ta 3aBIaHHS B yMOBax
BOEHHOTO CcTaHy» (M. XMenbHUIIbKHM, 24 muctomana 2022 poky), XIII Bceykpaincbkiii
HAyKOBO-T€OPETHYHIN KOH(epeHIIi, MPUCBSYCHIM nam’Ti npodecopa
[1. T1. Muxaiinenka, «AkTyadbHl mpoOieMu  KpuMiHaibHOro mpaBa» (M. KuiB,
30 muctomaga 2022 poky), BceykpaiHChkiii  HAyKOBO-TIpaKTHUYHIM  KOH(EpeHIii
«AKTyallbHI TIpOOJEMU TPABOOXOPOHHOI [ISTIBHOCTI B YMOBaX BOEHHOTO CTaHy»
(M. XMenbHunbkuii, 16 6epe3ns 2023 poky), VII MixHapoaHiii HayKOBO-TIpaKTHYHIN
koH(pepeHIii «YkpaiHa B yMoBax pedopMyBaHHS MPaBOBOi CHUCTEMH: CydacHI peaiii Ta
MDbKHapoaHu# nocBimy (M. Teprominb, 28 kBiTHA 2023 poky), BeeykpaiHchkiii HAyKOBO-
npakTuuHii koHbepeHmii 1o JHsa Hayku Ta 30-piyus HarionansHOT akamemii mpaBOBUX
HayK VYKpaiHu «AKTyalbHI TWTaHHA IOPUIUYHOI HAYKU B JOCHIKEHHSX MOJOANX
BueHux» (M. Kuis, 18 tpaBusa 2023 poky), MikHapoaHIiI HAYKOBO-TIPAKTUYHINA IHTEPHET-
koH(pepeHIii 3 Haroau BigzHaudeHHs JHa Hayku — 2023 B YkpaiHi «AKTyalbHICTh Ta
0COOJIMBOCTI HAayKOBHX JOCIIPKEHb B yMOBax BO€HHOro crany» (M. KuiB, 23 TpaBHs
2023 poky), XIV BceykpaiHCbKili HayKOBO-TEOPETHYHIN KOH(pepeHIlii, NpucBSYEHIN
nam’sati podecopa I1. 1. Muxaiinenka, «AKTyanbHI TPOOJIEMH KPUMIHAIHHOTO TIPaBay
(M. KuiB, 23 mucromama 2023 poky), MixHapoaHIii HAayKOBO-TIPAKTHYHIN KOHGEpeHIIii
«Biitna B Ykpaini: 3po0sieHi BUCHOBKH Ta HE3acCBOE€HI ypokm» (M. JIbBiB, 22-23 moTOr0
2024 poky), Il BeceykpaiHChbkiii HAYKOBO-ITpaKTUUHIN KOHPepeHIli «AKTyanbHI MpoOIeMu
MIPAaBOOXOPOHHOT AISUIBHOCTI B YMOBaX BOEHHOTO CTaHy» (M. XMenbHULIbKUM, 14 Oepe3Hs

2024 poky), MixHapoaHii HAyKOBO-NPAKTHUYHINA KOH(EpeHIli MOJOAUX YYEHUX Ta



29
ctyneHtiB  «tOpunuuna ociab  2024» (M. Bimaung, 19 aucromaga 2024 poky),
XVI BeceykpaiHCbKid ~ HAyKOBO-TEOPETHUYHINA  KOH(EpEHIil, MNpPUCBAYEHIA  maM’sTl
npogdecopa I1. I1. Muxaiinenka, « AkTyanbHl MpoOJIeMu KpUMiHAJIIbHOTO npaBa» (M. Kuis,
28 muctonana 2024 poky).

Oco0uctnii BHecok 3100yBaya. TeopeTUUH1 MOJOKEHHS Ta MPAKTUYHI BUCHOBKH,
chopMynbOBaHI W apryMeHTOBaHI B JMCEpTalli, MPOIMO3UIIl Ta PEKOMEHJallii, II10
CTAHOBJISITh HAYKOB1 pE3yibTaTH JAHMCEpTallii Ta ii HOBU3HY W BHHECEH1 Ha 3axuCT,
OTpUMaHI aBTOPKOIO CAMOCTIHHO. 3 METO OOIPYHTYBaHHS OKpPEMHUX IOJIOKEHb
JOCJIIJIPKEHHSI BUKOPUCTAHO Tpalll IHIINX YYEHUX, Ha K1 3p00JIeHO TOCUIaHHS.

Iyoaikanii. OCHOBHI MOJOKEHHS Ta BUCHOBKU JTOCIHIJIKEHHS, 0 CPOPMYJIbOBAHI
B aMcepralii, BijoOpakeHo y 18 HayKkoBUX MyOJiKalisfX, cepe] SKUX TpU CTaTTI — Y
HAayKOBUX (axoBUX BUAAHHSAX YKpaiHu, BuzHaueHux MOH Vkpainu sk ¢axosi 3
IOPUIMYHUX HAayK, OJHA CTaTTS — B 3apyODKHOMY HAyKOBOMY NEPIOJMYHOMY BHUIAHHI
(JIaTiiickka PecmyOiika), po3ail y MKHAPOHINM KOJIEKTUBHINA MOHOTpadii, TpUHAILISTH
T€3axX JOMOBIAEH, SKI ONPWIIOAHEHO HAa HAYKOBO-MPAKTHYHHUX 1 HAYKOBO-TEOPETUYHUX
KOH(EepeHITisiX.

Crpykrypa Ta o6csar guceprauii. Po6ota ckianaerscs 3 aHOTaIll YKPaiHCHKOIO Ta
aHTJIMCHKOI0 MOBaMH, BCTYNY, NEPENTiKy YMOBHHUX II03HAa4Y€Hb, TPHOX PO3ILIIB, IO
MICTATh  JECATh  IMIJAPO3JUIIB, BHCHOBKIB, CHOHUCKY  BHUKOPHCTaHUX  JDKEpEIN
(216 naitmenyBaHb Ha 24 cTopiHkax) i1 5 momatkiB Ha 20 cropinkax. IloBHmII oOcCsT

nucepTalii cTaHOBUTh 249 cTOpiHKH, 13 HUX 00CSAT OCHOBHOTO TeKCTY — 180 CTOPiHOK.
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PO3/LT 1
TEOPETUYHI, METOJOJIOI'TYHI TA IPABOBI 3ACAJIH JOCJIIJUKEHHS
KPUMIHAJBHOI BIIMOBIJIAJIBHOCTI 3A CAMOBLJIBHE 3AJTUIIEHHSI
BIICbKOBOI YUACTUHM ABO MICLSI CJIYKBU

1.1. CyyacHnii cTtaH i  MeTOHOJOriA  JOCJHII:KEHHS  KPUMiHAJbHOI

BIANOBIAJILHOCTI 32 CAMOBIJIbHE 3aJIMIIEHHS BiliCbKOBOI YACTHHHU a00 MicHsl CIyK0H

BuBYCHHSI Cyd4acHOTO CTaHy HAyKOBOT'O OIPAIFOBAHHS MpPEAMETa JOCTIIKCHHS €
NEPIIOYECPTOBUM 3aBIAaHHAM y aucepTailii. ToMy mojgaiblini aHajai3 HAyKOBUX 3100yTKiB
YUCHHUX CIPUATHME BHUSBJIICHHIO IO3MTHBHUX acCICKTIB YK€ HAasIBHUX HaIpaIllOBaHb,
3’SICYBaHHIO TWTaHb, SKi 3aJUIIMINACA HEJAOCHIPKCHUMH, MalOTh TMPOTAJUHU YU
noTpeOyIOTh MEPEOCMUCIICHHSI Ta TMOLIYKY MEPCIEKTUBHUX HANPSAMIB YIOCKOHAICHHS
nosioxenb cT. 407 KK Vkpainu. 3 ornsay Ha BuUKIafeHe, HEOOXIIHO 3’SICyBaTH CTaH
HAyKOBOT'O PO3pOO0JIeHHS MPOOJIEeMaTHKU KPUMIHAIBLHOI BIMOBIIATLHOCTI 32 CAMOBIJIBHE
3QJIMIICHHS BIMCHKOBOT YacTHHU ab0 MICI CIIyXOH, IO CHPHUATAME MaKCHUMAaJbHIM
onTHMI3allli MOIYKY MIJIAXIB PO3B’SA3aHHS BUSBJICHUX IPOOJEM 3aBJISKU BpaxyBaHHIO
pe3yIbTaTiB HAyKOBHX JOCIIDKEHBb Y4YEHHX, IO Oe3MmocepeaHbO YU OIOCEPEIKOBAHO
CTOCYIOTBCS OKPECIIEHOT MPOOIeMATUKH.

3a0e3mnedeHHs] HaJeKHOTO TOPSAKY HECEHHsS BIMCHKOBOI CIyOHM € 3amopyKolo
HAJIITHOTO 3aXUCTy CYBEPEHITETy HAIIOi Jep’KaBH, HEIOTOPKAHOCTI ii TEepUTOpiadbHOT
IIIJIICHOCTI, @ TaKOXX OXOPOHI mpaB 1 cBoOOa TpomansH Ykpainu [52, c. 339]. Ananis
HAyKOBUX TMpallb, IO CTOCYIOTHCS OCOOMMBOCTEH KPUMIHAJIBHOI BIAMOBITAIBHOCTI 32
CaMOBIUJIbHE 3aJIMIICHHS BIMCHKOBOI YacTWHHM ab0 Micis ciayxOu, Oynae 3miiCHEHO B
XpOHOJIOTIYHOMY TopsAnKy. lle macte 3MOry BHUCBITIMTH TPOOJEMHI MUTAHHS IIOAO
KpuMiHaIbHOIT BignmoBimanbHOCTI 3a cT. 407 KK VYkpainu # BU3HAUWUTH, SKi MPOIO3HITIT
Oyno paHilmie HaJaHO [Js BAOCKOHAJICHHS IMOJOXKEHb 11€1 HOPMH, OKPECIUTh

HepCHeKTI/IBHi HaIpsaMunu 1X BUBYCHHSI.
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HampanroBanHs BU€HHMX, $IKI paHillle JOCIIKYBadu II0 MpOoOJIEeMaTUKy, MOXKHA
KJ1acu(iKyBaTH Ha TaKl IPyNu:

1. JlocmimkeHHs, 0 MaloTh 3arajlbHUN XapakTep CTOCOBHO BHU3HAYECHHSI CYyTHOCTI
Ta 3MICTy BIMCBKOBOI CIYyXOM SIK OCOOJMBOIO BHAY JACPKAaBHOI CIIYXOU, a TaKOXK
MpaBOBOro crarycy BilicbkoBociyx0oBwLiB: [. d. Kopxk «BilicbkoBa ciyx0a B YkpaiHi:
BCTYI, MPOCYBaHHS, NpuUNUHEHHs»; B. M. AnekcannpoB «BiiickkoBa ciyxkba sk
0coOIMBHI BUJ| JepKaBHOI cinyx6n B Vkpaini»; B. . Tlammucekuit «KoHCTHTYIIHO-
PAaBOBHI CTATyC BIMCHKOBOCIYKOOBIIIB B YKpaiHi».

2. JlochimkeHHs, MPUCBAYEHI KPUMIHOJOTIUHIA XapaKTepUCTHIl ¥ 3armoOiraHHio
KPUMIHAJIBLHUX TIPABOMOPYIICHb MPOTH BCTAHOBJICHOTO TOPSJKY HECEHHS BiliCHKOBOI
cinyxOu  (BIMCBKOBMX  KpUMIHANBbHUX  mpaBonopymieHs): €. b. [ly3upeBchkuii
«KpumiHosnoriuauii aHami3z 1 3amoOiraHHs BIACHKOBUM 3704uMHaM»; O. M. ApremeHKo
«KpuMiHonoriuna xapakTepucTHKa Ta 3amo0iraHHd 3J0YMHAM TPOTH  MOPSAKY
IPOXOIKEHHS BINCHKOBOT CITYKOU ».

3. JocmimxeHHs KpUMIHAIBHUX TMPABOMOPYIIEHb MPOTH BCTAHOBJICHOTO MOPSIKY
HECEHHsI BIMCHKOBOI CITY)KOH (BIICHKOBUX KpPUMIHAJIBHUX MPABOTIOPYIICHB), TOKApaHHS 3a
iX BUMHEHHS Ta 3BUIBHEHHS BiJA KpuMiHaibHOI BigmoBigaiabHOCTi: C. O. XapWTOHOB
«BIHACBHKOBI 3JIOYMHU: TOHATTS, CHCTeMa Ta mpobiiemu kBamidikarmii»; M. I. Kaprenko
«TeopeTHKo-MeTOI0IOTIYHEe JTOCTIHPKEHHS 3JIOYMHIB TPOTH BCTAHOBJIICHOTO TOPSJIKY
HECEHHsI BIMCHKOBOI ciyxOu 3a KpuminanpHuUM KojekcoM Ykpainu»; B. A. byraes
«BilicekoBi  3moumHM 1 mokapaHHs»; 1. }O. Kackko  «KpumiHambHO-TIpaBOBa
XapaKTepUCTUKAa 3J0YMHIB MPOTH TOPANIKY TMPOXOJKEHHS BIHCHKOBOI  CIYXKOM»;
. 10. Kynap «3BiUIbHEHHS Bil KPUMIHAIBHOI BIAMOBINANBHOCTI 3a 3JI0YMHU TPOTHU
MOPSAJIKY HECEHHS BIICHKOBOT CITY KO ».

4. JlocmimxeHHs TUTaHb, MO OE3MOCEPEIHbO TependavyaroTh BiMOBIMATBHICT 3a
CaMOBUTbHE 3aJMIICHHS BIMCHKOBOT YACTHMHHM a00 MICHs CIyKOW YW CyMDKHI JISTHHS:
M. M. Cenpko «KpuMiHaibHa BiMOBIJATBHICTH 32 CAMOBUIBHE 3QJIMINEHHS BIMCHKOBOT
yacTuHu abo wmicusg  cayxOu»;  A. O. KaByHcbka  «KpuMiHanbHO-IpaBoBa  Ta

KPUMIHOJIOT1YHA XapaKTEPUCTUKA JE€3epTUPCTBA B YKpaiH1».
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Omxe, nepmuii OJOK JUCEpPTALIHUX POOIT CTOCYEThCS BU3HAYEHHS CYTHOCTI Ta
3MICTY BIHCBHKOBOI CIIY>KOHU SIK OCOOJIMBOTO BHUY JE€P>KaBHOT CIIYKOH, a TaKOX MPABOBOTO
CTaTyCy BIHCHKOBOCITY)O00BIIIB. Cepe mepinx 3aXUIIeHUX JUCepTaliil Ha 1[I0 TEMAaTHKY
CIIiJ BUOKPEMUTH JMCEPTAIlif0 Ha 3A00YTTS HAyKOBOTO CTYIEHS KaHIWJaTa IOPUIANYHUX
Hayk «BiilicbkoBa ciyx0a B YKpaiHi: BCTYIl, IPOCYBaHHA, MPUIIUHEHHA», Ky 2004 poky
saxuctuB . ®@. Kopxk. Haykosemnps chopmynioBaB aBTOPChKE BHU3HAYCHHS TOHSTTS
«BIMCHKOBA CITy»)0a», SIKOI MPOMOHYE BBAKATH OCOOIMBUIN BUJ IEPKABHOI CITYKOH, SIKY
NPOXOASITh TPOMAISIHM YKpaiHM 3a MPU30BOM 1 32 KOHTPAKTOM (ZOOPOBLTBHO) Yy
BIICbKOBUX ()OPMYBAaHHSX, YTBOPEHHUX BIJMOBIIHO /10 3aKOHY, 1 fIKa MOJISra€ y BUKOHAHHI
3aBlaHb Ta 3JA1MCHEHHI (QYHKUIA JepKaBM IIOAO0 3aXUCTy 1ii CyBEpeHIiTeTy U
TepuTopiasnibHO1 1iTicHocTi [90, c. 7]. B. M. AnekcanapoB y nucepraiii «BiiicekoBa
cinyx0a sk 0coONMBHI BUJ JAEp>KaBHOI ciayO0u B Ykpaini» (2009) posrisgaB BiliCbKOBY
CIy)O0y SK OCOOJMBUW BHUJ IISVIBHOCTI 0OCI0O, sKI 3alMarOTh JEp)KaBHI IOCaau Y
BIMCHKOBHX OpraHizaiisix 1 CTpyKTypax, MalTh BIMCHKOBI 3BaHHs, HaJUJICHI BIaJHUMH
NOBHOB&)XCHHSIMHU, BUKOHYIOTH 3aBIaHHS Ta (YHKIIT aepxaBu Mmoao0 3a0e3nedeHHs i
CYBEPEHITETY, TEPUTOPIATBHOT HUTICHOCTI W HEJOTOPKAHHOCTI CIEeU(pIYHUMH METOJaMHU
Ta 3acobamu [3, c. 6]. Y pobori B. M. Mamuscskoro «KOHCTHTYIIHHO-TIpaBOBHIA CTATYC
BIMICHKOBOCITY)KOOBIIIB B YKpaiHi» 3AIHCHEHO JOCIIDKEHHS 1HCTUTYTY KOHCTHTYIIHHO-
IIPaBOBOTO CTATYCy BIMCHKOBOCTYKOOBIIIB B YKpaiHi, IIO a0 3MOTY BHU3HAYUTH HOTO
0COOJMBOCTI M TEHJEHIIII PO3BUTKY BITHOCHH Yy cdepl 3aKOHOJABYOrO 3a0e3TNeUeHHs Ta
peaizaliii KOHCTUTYIIIHHUX MpaB 1 cBOOO BiliChKOBOCTY)OO0BIIIB [ 143, c. 8].

Jlocnimkenb, MPUCBAYECHUX KPUMIHOJOTIUHIA XapaKTePUCTHUINl W 3amoOiraHHIo
KPUMIHAJbHAM TPABOTIOPYIICHHSIM TPOTH BCTAHOBJICHOT'O MOPSAKY HECEHHs BiHICHKOBOI
ciyxOu (BINCHKOBHX KpPUMIHAJbHUX TMPABOMOPYIIECHb), B YKpaiHi BUSBICHO [Ba.
3okpema, y poboti €.b. Ily3upeBcrkoro «KpumiHoyoriunmii aHamiz 1 3amoOiraHHs
BIICBKOBUM 3JI0YMHAM» BHU3HAYEHO OCHOBHI O3HAKHM Cy4acHOi BIHCHKOBOI 3IIOYMHHOCTI, ii
MICIIE B 3araJIbHIN CTPYKTYpi 37TI0YMHHOCTI, CIIIBBITHOIIEHHS 13 CyMIKHUMH YTBOPEHHSIMH,
a TaKoX MplopuTeTamMu OOpOTHOM 31 3JTOUYMHHICTIO Ta 3anodbiraHHs iil. Po3pobieno
KpuTepii Ta 3A1iCHEHO Kiacu@ikalilo BIHCHKOBUX 3JIOYMHIB, CXapaKTEpPU30BaHO OCHOBHI

JNETEPMIHAHTH BIMCHKOBUX 3JIOYMHIB W OOIPYHTOBAHO KPHUMIHOJOTIYHY OJHOPIAHICTH
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CUCTEMHO] 3JIOYMHHOI JISJIBHOCTI LIbOTO BUAY. ABTOp 3[1MCHUB aHali3 CUCTEMU MPOTUAIL]
BIMCHKOBIM 3JIOYMHHOCTI 3 MO3UIIA HOBOI KPUMIHOJIOT1YHOT MapalurMu, CXapaKkTepu3yBaB
cnenudiky 3IIMCHEHHS  3arajibHOCOIIAJIbHUX, CHEHIaIbHUX ¥ 1HAUBIIYyaJIbHUX
3aMoO0DKHUX 3aXO/AIB, a TaKOX BIKTUMOJOTIYHOI NMPOQLIAKTUKUA CTOCOBHO 3a3HA4YE€HOI
kateropii 3iouuHiB [155, c. 20]. 3axumeny 2018 poky auceptarito O. M. ApTeMeHka
«KpuMiHONOoriuna xapakTepucTHKa Ta 3amo0iraHHd 3J0YMHAM MPOTH  MOPSAKY
NPOXOJKEHHSI BIMCHKOBOI CIIY)KOM» TPHUCBSIYCHO TPYHTOBHOMY KPHUMIHOJIOTIYHOMY
aHaIi3y HAWIONIUPEHINIOI TPYyNH BIHCHKOBHX 3JI0YMHIB, CIPSIMOBAHUX TPOTH TMOPSIKY
OPOXOJKEHHSI BIACHKOBOI ciyx0u Ta mnependadenux cr. 407409 KK Vkpainu.
JlocnigHUK HaJaB KPUMIHOJIOTIYHY XapaKTEPUCTUKY JOCTIDKYBaHUX 3JIOYHMHIB, BAZHAUNB
iX KUIBKICHI Ta SIKICHI MOKa3HUKH, MPOaHaI3yBaB JETEPMIHAIIIIO0 IIUX 3JI0YMHIB, IO JAJI0
3MOTY 3alpONOHYBaTH KOMIUIEKC AI€BUX 3aX0A1B ix 3amobiranns [5, c. 18].

Tpers rpyna HayKOBHX TNpailb, NMPUCBAYEHUX JOCIHIHPKCHHIO 3arajlbHUX IUTaHb
KPUMIHAJIBHOT BIJIMOBIMAIBHOCTI 3a BYMHEHHS KPUMIHAJBHUX IMPABOMOPYIICHL MPOTH
BCTAHOBJICHOT'O TMOPSJIKY HECEHHs BIMCHKOBOI CHyKOM (BINCHKOBUX KPUMIHATBHUX
PaBOIMOPYIIEHb), TOKapaHHS 3a iX BYMHEHHS Ta 3BUIBHEHHS BiJl KpPUMIHAIBHOT
BIJIMOBIIAJIBHOCTI 3a iX BUNHEHHsI, OXOIUTIOE OLIBIIIE KOJIO JUCEPTAITiH.

VY po6orti B. A. byraeBa «BiiicbkoBi 30unHHM 1 mokapanas» (2002) mpoaHarizoBaHO
IMUTAaHHS OCOOJIMBOCTEH ICTOPHMYHOTO PO3BUTKY MW CY4aCHOTO CTaHy BIMCHKOBOIO
3aKOHOJIAaBCTBA Ta 1HCTUTYTY BIMCHKOBUX 3704MHIB Yy KpuMiHamsHOMY KOJEKCI YKpaiHH.
ABTOp 3I1MCHMB KOMIUIEKCHUU MIAXi JO aHANI3y MPABOBOTO W TEOPETUYHOTO 3MICTY
O3HAK Ta €JIEMEHTIB CKJIaly BIICHKOBUX 3JI0YMHIB, X PO3MEXYBAHHS 3 TUCIUTUTIHAPDHUMU
MPABOMOPYIICHHSIMH 1 BAOKPEMHB HAMPSMH NEPCTIEKTUBHOTO PO3BUTKY W YAOCKOHAICHHS
[IOTO IHCTUTYTY B KpUMIiHaJIbHOMY mpaBi Ykpainu. KpiMm TOro, mOCHiIHMK MpOBIB
IOPUANYHAN aHami3 crnenudiku 3aKOHOAABYOI KOHCTPYKIIT JUCTO3UIINA OKPEMHX BHUIB
BIICHKOBHUX JiSTHb Ta OCOOJMBOCTEH MPABOBOTO PETYITIOBAHHS CIICIIaIbHUX MOKApaHb, SKi
3aCTOCOBYIOTH 3a iX BUMHEHHS [16, ¢. 19].

. 0. Kymap, jgocmimkyrodd  mpoOjaeMu  3BUIBHEHHS  BIJ  KPUMIHAJIBHOI
BIAMOBINAIBHOCTI 3a 3JI0YMHU TIPOTH MOPSIAKY HECEHHS BIMCHKOBOI ciyx0u (2018),

po3po0Jisie HAYKOBO OOIPYHTOBAHI HANPSMHU BJIOCKOHAJICHHS TPABOBOI'O PETYJIIOBAHHS Ta
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3aCTOCYBaHHSl 3BUIBHEHHS Bl KPUMIHAJIbHOI BIANOBIIAJBHOCTI 32 BUMHEHHS 3JI0YMHIB
MPOTH  BCTAHOBJICHOTO  MOPSAJKY  HECEHHs  BiMChbKOBOI  ciayxOu.  JlocmigHuis
MpoaHajizyBajla CTaH HAYKOBOT'O PO3pOOJIEHHS L€l MPOOJEeMaTUKU, TeHe3y (POpMyBaHHS
aHATI30BAaHOTO SBUINA, CQPOPMYJNIIOBaja IOHATTS Ta BH3HAYWIA BUIW 3BUIBHCHHS,
3aMpOTIOHYBaJIa IUIIXH PO3BUTKY M YIOCKOHAJICHHS YMHHOTO 3aKOHOJABCTBA B YaCTHHI
perjiaMeHTalli aHani30BaHOro0 KpUMiHaIbHO-IIPaBOBOro siBuia [97, c. 19].

JIBI HACTYIHI MOPIBHSHO HOBI POOOTH — 1€ AuWcepTauii Ha 3100yTTS HayKOBOTO
CTYIICHs JOKTOpa ropuandaux Hayk. Jucepraris C. O. XaputoHoBa «BiiiCbKOBIi 3J1I0YMHU:
MOHSATTS, cucTeMa Ta mpobiemu kpamidikamii» (2019) crama mepmorw B YKpaiHCHKIN
KpUMIHAJIBHO-IPaBOBiM Hayui micist HaOpanHs uyuHHOCTI KK Vkpainu 2001 poky
KBaTiiKaIlIMHOI HAYKOBO-JOCIITHOI TMpaleio, sSKa MPUCBIYECHA KOMIUICKCHOMY
po3pobsienH0 okpemoro iHCTUTYTY OcobnuBoi yactuaun KK Ykpainu — 3mo4uHiB npotu
HOPSZIKY HECCHHS BIMCHKOBOI CIYXOHW, 1X TCOPETHUYHUX OCHOB 1 HHM3KH MPAKTHYHUX
npoOjieM, 110 BHHUKAIOTH MiJ 4yac KBaridikallli BIMCHPKOBUX 3JI0YHMHIB Ta MPU3HAYCHHS
nokapants. HaykoBeub chopmyintoBaB KOHIEIMIIIO BIMCHKOBUX 3JI0YMHIB, BU3HAUMB iX
NOHSATTS Ta cXapakTepusyBaB ix. KpiM Toro, AoCiiiMB MpaBOBY MNPUPOILY MOHSATTS
«BIACHKOBUM 3JIOYMH» 1 crenudiky HOro OCHOBHMX O3HAaK: CYCIUIBHOI HEOE3MEeYHOCTI,
IIPOTUITPABHOCTI, BUHHOCTI Ta KapaHOCTi, BU3HAYWB KPUTEPii cHCTeMaTH3allii 3JI0YMHIB
POTH TIOPSAJIKY HECEHHsSI BIMCHKOBOI CiyxkOu. OcCOONMBICTH IIi€i POOOTH TOJATAE B
JOCJTIJDKEHH1 CIIeliaJIbHUX BUIIB MTOKAapaHb, SIKi 3aCTOCOBYIOTH JI0 BIHCHKOBOCIYKOOBIIIB
3a BYMHECHHS HUMHU BIMCHKOBUX 3JI0YMHIB, IMpPOAHANI3yBaB [OIUIBHICTh ICHYBaHHS
TPUMaHHS BIMCHKOBOCIYKOOBIIIB y AUCIUIUIIHADHOMY OatanbiioHlI Ta crenudiky
BiOyBaHHS OKapaHHs y BUTIIsiAL apemTy [ 199, c. 39—-40].

Y pob6ori M. 1. Kapnenka «TeopeTHKo-MeTOAOIOTIYHE TOCITIKCHHS 3JI0YHHIB
MIPOTH BCTAHOBIIEHOTO MOPSIIKY HECEHHS BIMCHKOBOT Ciry)0u 3a KpuMiHaIhHUM KOJIEKCOM
VYkpaiau» (2020) 31iiicHEHO aHai3 TeHe3W KPHUMIHAIBHOI BiITOBIMAIBHOCTI 3a BIHCHKOBI
3JIOYMHA Ha TEPEeHaX CcydacHOoi Ykpainm 3a mepiom 3 XI CT. 1 JMOHWHI, a TaKOX
MOPIBHSJIBHO-TIPABOBY XapaKTEPUCTUKY CUCTEMH BiicbKOBUX 37104MHIB 32 KK Ykpainu i
IHIIUX Jep:KaB. ABTOp JETalbHO pPO3IJISAA€ MUTAHHS ICTOPil CTAHOBJEHHS CUCTEMHU

BIMICHKOBUX 3JIOYMHIB, BHUBYA€ OCOOJIMBOCTI BIMCHKOBOI'O MPABOMOPSAIKY K 00’ €KTa
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KPUMIHAJIbHO-TIPABOBOi ~ OXOPOHHU, 3AIMCHIOE 00’€KTHO-CYO’€KTHY XapaKTEPUCTUKY
BIICBKOBHUX 3JI0YMHIB, aHAJII3Y€ MUTAaHHA KBajl(iKalii Ta 3aX0A1 KPUMIHAIBHO-IPABOBOTO
XapakTepy 3a BUMHEHHS 3JI0UMHIB 1€l kateropii [83, c. 40].

[lomo  ocraHHbOi  Kareropii  poOiT, MmO  Oe3nocepenHbO — MepeadayaroTh
BIJINOBITAJILHICTh 32 CaMOBUIBHE 3aJIMIICHHS BIMCHKOBOI YaCTHMHHM a00 MICIS CIY>KOU 4u
CyMDKH1 JisHHS, cmig 3a3HauuTH, 2005 poky M. M. CeHbKO 3aXHCTUB JUCEpTaliiiHe
JOCITI/DKCHHS Ha 3700YTTsI HAYKOBOTO CTYIICHS KaHIUIaTa IOpUINIHIX HayK « KpumiHambHa
BIJIMIOBIIAJILHICTH 32 CAMOBLUIbLHE 3JTUIIICHHS BINCHKOBOT YaCTHHU a00 MICIs clTy»k0u». Huni
e €AUHE JOCTIDKEHHS KPUMIHAJIBLHO-TIPABOBUX TMUTAHb BiJMOBIIAILHOCTI 32 CAaMOBLUIbHE
3aJIIIICHHS BIMChKOBOI YacTuHU ab60 Micis ciyxou (ct. 407 KK Ykpainu). ¥ poboti aBTOp
YTOYHMB MOHATTS Oe3nocepeiHoro 00’ ekra 3mounny, nependadenoro cr. 407 KK Ykpainu,
SIKMM TIPOTIOHY€ BU3HABATH CYCIUIbHI BITHOCHHH, SIKi BAHUKAIOTh 3 TIPUBOJTY BCTAHOBJICHOTO
NOpsIIKY MepeOyBaHHsI BIMCHKOBOCITY>KOOBIIIB y BIMCHKOBIM YacTHHI a00 Ha MICIIl CITY>KOH,
apryMeHTYBaB, IO Cy0’€KTOM aHaJli30BaHOTO 3JIOYMHY HE € BICHKOBOTIOJIOHEHI I1HIIMX
JIepKaB, BIMICBKOBO3000B’s13aH1 IMiJT Yac MPOXOHKEHHS HUMH HaBYAJIBHUX (UM TIEPEBIPHUX)
abo cnermianbHUX 300piB, a TakoXX OCOOHW, SKI TpU3BaHI Ha BIMCHKOBY CIyxk0y abo
nepeOyBalOTh HA Hi HE3aKOHHO. YUYEHHUI I'PYHTOBHO BMBYMB IMOKapaHHS 3a LW 3JI0YMH 1
JUMIIIOB BUCHOBKY, 1110 CAHKIiSl HOPMH, SiKa niepeadoadae mo30aBieHHs BOJII HAa CTPOK BiJl IBOX
70 T’SITU POKiB, HE BIJIMOBIIAE CYCHUIbHINA HEOE3NMEYHOCTI 3JI0YMHY, IependadeHoro 4. 3
ct. 407 KK VYkpainu. 3anpornoHOBaHO HU3KY 3MiH 1 JOTIOBHEHb 1O JOCTIIKYBaHOT HOPMHU
[162, c. 18].

A. O. KaByHcbKa 3aiiiCHWIA JUCEpTaIliifHe JOCIIIHKEHHS Ha CYMIXHY 3 0OpaHOIO
HaMu TeMy «KpHUMiHAIBbHO-TIpPABOBA Ta KPUMIHOJIOTIYHA XapaKTEPUCTUKA JIE3EPTUPCTBA B
VYkpaini» (2023). ABTopka BHUSBUJIA Ta MpOAaHANII3yBaja MPUYMHU ¥ YMOBU BUMHEHHS
BilicbKOBOCTYk00BIsIMU 30poitHnx Cun YKpaiHu Ta iHITUX BIHCHKOBUX (POPMYyBaHb, SKi
CTBOPEHI BIMOBITHO J0 3aKOHOJABCTBAa YKpaiHW, NE3epTUPCTBA, MEPEayCciM B yMOBax
BOEHHOTO cTaHy. IIpuBeprae yBary mpomo3ullis MIOAO IMJBHINCHHS MIHIMAJIbHOT MEXI
MOKapaHHs 3a Je3epTUPCTBO, BUMHEHE B YMOBAaX OCOOJMBOIO MEpPioly, KpiM BOEHHOTO
CTaHy Ta B pa3l WOro BUMHEHHS B YMOBaX BOEHHOTO CTaHy abo B 0OiOBiii 0OCTaHOBIII.

JlocmiiHUIIsT aKUEHTyBaJla Ha HEOOXIJHOCTI KOPUTYBaHHA KpPUMIHAIbHO-IPABOBOI
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MOJIITUKHU JIEP’KaBU B HANPSAMI MOCWICHHS KPUMIHAJIBHOI BIAMOBIIAIBHOCTI 32 BUMHEHHS
BIMICBKOBUX KPUMIHAJIBHUX MPABOMOPYLIEHB 3 OUIBII 3BaKEHUM 3aCTOCYBaHHSIM TUX BUIB
MOKapaHb, sIK1 3aCTOCOBYIOTh 710 BIICBKOBOCTYXOOBIIB [75, c. 14].

[lompu 3Ha4YHY KiTBKICTh TIpalb, NPHUCBSIYEHUX SIK 3araJlbHUM [UTaHHIM
BIJIMOBIJANBHOCT] 32 BUMHEHHS KPUMIHAJIBbHUX MPABONMOPYLIEHb MPOTH BCTAHOBIEHOI'O
MOPAJIKY HECEHHSI BIICHKOBOI CTyK0HU (BIMICHKOBUX KPUMIHAIBHUX MPABONOPYLIEHB), TAK 1
MO0 KPUMIHAIBHOI BIAMOBILAQJIBHOCTI 32 OKpPeMl BUIM BIHCHKOBHX KpUMIHAJIBHHUX
PaBOMOPYIIEHb 1 CAMOBUIbHE 3ajUIICHHS BIMCHKOBOI YacTMHM ab0 MICIsS CilyXO0H,
yuMalo npobsieM y 1ii chepi 3aauniancs Hepo3B’ s3aHUMU. AHaI3 HAYKOBOT JIiTepaTypu
3aCBIAUYE HAABHICTh PI3HMX KOHIENIIN 11070 3a0e3Me4YeHHs] KPUMIHAJIbHO-IPAaBOBOI
OXOPOHU AaHATI30BaHUX CYCHUIBHMX BiZHOCHMH. OKpemi Npono3uiii BYEHHX €
CYNEpEewINBUMH, a TOMY HE JalTh 3MOTHM KOMIUIEKCHO TMiAiATH 10 pO3B’sI3aHHS
aKTyaJbHUX MPOOJIEM y MeXax IpeaMeTa AOCTiKeHHs. BomgHowac mpari yKpaiHChKUX i
3apyOKHUX YYEHUX MAlOTh HeaOUsKe 3HAYCHHS JJI BUCBITJICHHS 3MICTYy 00’ €EKTUBHUX Ta
Cy0’€KTMBHMX O3HaK CcKilany 3i04yuHy, nepenbadeHoro cr. 407 KK, 1 ¢dopmyBaHHS
HPOMNO3ULIH ISl yAOCKOHAJIEHHS 11€1 HOPMHU.

KpiM BHUBYEHHS CY4acHOTO CTaHy HAayKOBOTO pO3pOOJIEHHS KpUMIHAJIBHOT
BIJIMOBIIAJIBHOCT1 3a CaMOBUIbHE 3aJMINCHHS BIMCHKOBOT YaCTHMHU a00 MICI CITyXKOH,
BaXXJIMBUM JUIsI 3’ ICYBaHHS HAyKOBO-TEOPETUYHHUX 3acaj HAILOTO JOCHIIKEHHS, K 1 Oyab-
SIKOTO 1HIIIOT0, € BUOIp BIAMOBITHOI'O METOJOJIOTIYHOTO IHCTPYMEHTapit. BaxmuBoro
NEPEeIyMOBOIO € BHM3HAUYEHHS METOJOJIOTIYHUX 3acaj] HOro MpOBEICHHS, SKUMH CIij
BBXKATU METOJM HAyKOBOTO Mi3HAHHS, Pi10codChKi 3aKOHM I KaTeropii, mpaBuiia JIOTIKH,
3arajJbHOHAYKOBI Ta MPUBATHO-HAYKOBI METOJIU, SIKI 3aCTOCOBYIOTh VISl peaiizallii MeTu i
3aBIaHb JIOCHIIUKEHHS Ta (OpPMYBaHHS OCTAaTOYHHUX BHCHOBKIB  JOCIIJKCHHS.
MertomoJioriss Ma€ OCHOBHHM 3aBJaHHSIM OPIEHTOBAHICTh JOCIIIHMKA Ha TOCIIIOBHICTH
Mi3HABAJIBHUX TIPOLEAYP, SAKi BiH 3MIMCHIOE, IS 3a0e3NeUeHHsT BCEOIYHOTrO OTPUMAHHS
iHdopMaIIii IOJ0 MPOIECiB, IO € MPEAMETOM JTOCITDKCHHS. METOI0JIOTIEI CITij
BBa)XaTU CYKYIHICTh MPUMOMIB, METOAIB 1 3aCO0IB HAYKOBOI'O IMi3HAHHS, 110 MOJSIra€e B
CYKYITHOCTI HampsiMiB Ta OpM pyXy MHUCIEHHS O YCBIJOMJICHHSI peasibHOi A1MCHOCTI U

OXOIUTIOE BUEHHS MPO MPUHLUIHK, (HOPMHU Ta CIOCOOM HAYKOBO-IOCHIAHOI MISUTBHOCTI.
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Merononoris HayKOBOIO Mi3HaHHA OO’€JHye CHCTEMY KOMIIOHEHTIB (KOHLEMIIii,
¢1u10cOPCHKUX 3aKOHIB 1 KAaTEropii, MpaBWil JIOTIKM, 3arajlbHOHAYKOBHX Ta MPUBATHO-
HAayKOBUX METO/IB), IO ii yTBOpIOIOTH [142, c. 291].

JUIss  KpUMIHAJIBHO-TIPABOBOTO  JOCTI/DKCHHS XapaKTePHUM € BHUKOPUCTAHHS
Mi3HABAIBHOTO TPOIIECY, MOEAHAHOTO i3 3aCTOCYBAaHHSM KOHKPETHHX METOAIB. MeTon
JOCHIIKeHHs] — 11e 3aci0 OTpUMaHHSA HAayKOBUX (DaKTIB, 3aCTOCYBAHHSI HASIBHOTO 3HAHHS
1S 3100y TTs HOBOTO [211, €. 266].

Hayka xpuminaiapHOTO mpaBa He copMmyBana €IWHY IMO3UINIO IIOJI0 METOJIB, SIKi
HEOOXITHO BUKOPUCTOBYBAaTHM TIiJ] Yac TPOBEICHHS JAHCEPTALIMHUX JOCIHIIKECHb.
HalinommupenimuM € miaxia, 3a skuM gociiyikeHHs npoosieMm OcobnuBoi yactuaun KK
HEOOXiIHO BUKOPUCTOBYBATU JIAJIEKTUYHUM, ICTOPUYHUM, MOPIBHAILHO-TIPABOBUH,
JOTMaTUYHHM, COIOJIOTIYHUNA METOJH, a TaKOXX METOJ CHCTEMHO-CTPYKTYPHOTO aHaJi3y
[43, c. 16-28; 141, c. 516], popmanbHO-OTIYHUN 1 MeTOf (OPMaJIHLHO-IOrMAaTHYHOTO
anamizy [2, c¢. 97], normatuunauii [88, c. 329], meton criocrepexxkenns [47, ¢. 5]. Tomy Ha
Mi7ICTaB1 OKPECICHUX MO3UIIIN Ta 3 OTJISAY Ha crienudiky TeMU, METy ¥ OKpeciieH1 3aBaHHs
JOCIIJKEHHS, i1 Yac aHali3y KpUMIHAJIBHOI BIAMOBIAAIBHOCTI 32 CAMOBLIbLHE 3aTUIIICHHS
BIICBKOBOT YaCTHHM 200 MICIIS CITYKOM MarOTh OYTH BUKOPHUCTaHI TaKl METOIH:

1) icropuyHuUi, MO HAAACTh MOXKJIUBICTh BHUCBITIIMTH 3aKOHOMIPHOCTI PO3BUTKY
npeaMeTa  JIOCHKCHHS IMOJ0 BCTAHOBIICHHS KPHMIHAJIBHOI BIANMOBIIATBHOCTI 32
CaMOBUIbHE 3aJIMIIIECHHS BIHCHKOBOI YacTMHHU a00 Miclsl cioyKOu B YKpaiHi Ha pi3HUX
eTamnax iCTOPUYHOTO PO3BUTKY JEPKaBH MIJISTXOM aHAIi3y 3aKOHOJAABCTBA MUHYJIUX POKIB,
a TaKOX apryMEHTYBaTH HEOOXITHICTS ii 1OJaIbIIIOr0 HAYKOBOTO JTOCTIIKCHHS,

2) MOpiBHSUTBHO-TIPABOBUMN, SIKUW Oy/le BUKOPUCTAHO JUIsl BHU3HAYCHHS 3MICTY W
CYTHOCTI KPWUMIHAIbHO-TIPABOBUX HOPM Ta IHCTHUTYTIB, XapaKTEPUCTHK KPUMIHAIBHOI
MOJIITUKY JIEP>KaBU UM MDKIIEPKABHUX YTPYNOBaHb, 3aKOHOIABCTBO SKUX JOCIIIKYETHCA,
3 METOI0 BWSBJICHHS 3araJbHUX PHUC 1 XapaKTePUCTUK MO0 MOXKIMBUX HANpPsIMIB
YAOCKOHAJICHHS BITYN3HSIHOTO KPUMIHAJIBHOTO 3akoHoAaBcTBa [181, ¢. 29]. [TopiBHsIIBHO-
MPaBOBUN METOJ| CHPUATAME BUBUCHHIO MPABOBUX CHUCTEM IHIIUX JEpPKaB MUISTXOM
MOPIBHAHHS TOTOXHUX IPABOBUX HOPM, IHCTUTYTIB 1 MPAKTUKU IX 3aCTOCYBAHHSI.

3a3HaueHUid  METOJ  J1acThb  3MOrY  JIOCHIAUTH  BCTAHOBJICHHS ~ KPUMIHAJIBHOI
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BIIMOBITAJILHOCTI 3a CAaMOBUIbHE 3aJIMIIEHHS BIMCHKOBOI YaCTUHU ab0 MICIlsl CIIykOHU Ta
3aMpOTIOHYBAaTH MIISXU BIOCKOHAJICHHS 3a3HAYEHO! KPHUMIHAIBHO-TIPABOBOI HOPMH B
VYkpaiHi, 3 OrJIAly Ha NOJOKEHHA MIKHAPOAHOTO 3aKOHO/IABCTBA;

3) mianekTUuHUi, 1o € (¢QyHIaMEHTaIbHO 0a3010 JJIsi  3aCTOCYBaHHS
3arajlbHOHayKOBHX 1 CIElllaJJbHUX METOJI1B B OpraHiuHii €JHOCTI, HOro OyJ]ie 3aCTOCOBAHO
B MEXax pO3IJISAy B3a€MO3B’S3KY €IHOCTEH 1 MPOTUIICKHOCTEH MiA 4ac JOCHIIKEHHS
KPUMIHAJIBHO-NIPABOBUX  MOHATH Ta  KaTeropii y  KOHTEKCTI  KpPUMIHAJIBHOI
BIJIMOBIIAJIBHOCT1 3a CAMOBUIbHE 3aJUIICHHS BIMCHKOBOT YaCTHHU a00 MICIS CIYXOU.
Moro 3actocyBaHHS JacTh 3MOTY MifiTM INpPAaBHIBHAX BHUCHOBKIB ILUIAXOM aHaIi3y
HAyKOBHMX IAXOAIB 1 PO3TJSHYTH MHUTaHHS BIAMOBITAIBHOCTI 3a Take JMJISHHS 4Yepe3
JOCHIDKCHHST  3arajlbHIIIMX KaTeropil KpUMIHAJbLHOTO TIpaBa B iX €IHOCTI Ta
TAJICKTHYHOMY PO3BUTKY;

4) onucoBuH, 110 OyJe BUKOPUCTAHO ISl OKPECICHHS MEBHUX IMOHATH 1 SBUII, a B
KOHTEKCTI JOCIIDKEHHS IOA0 KPUMIHAJIBHOI BIJMOBINAJIBHOCTI 3a CaMOBLIbHE
3QJIMIICHHS BINCHKOBOI YaCTHHU a0 MiCHs CIY)KOM — JJig SKICHOI XapaKTEePUCTHUKHU
00’€KTa Ta mpeIMeTa 3a3HaYeHOr0 MPABOMOPYIICHHS;

5) CUCTEMHO-CTPYKTYPHHIM METOJ, 10 JacThb 3MOTY aHali3yBaTH KPUMIHAJIBHO-
IpPaBOBl TOHATTA JJIi TIOTJMOJICHOTO JOCIHIPKEHHS HOPMAaTUBHHUX IIOJOXKEHbB, SIKi
BU3HAYAIOTh CYTHICTh KPUMIHAIBHO-TIPABOBOI XapaKTEPUCTUKHA CAMOBUIHHOTO 3aJIUIIIECHHS
BIMCHKOBOI 4YacTHHW ab0 MiICId CIy)KOM W JacTh 3MOTY BHUCBITIMTH OCOOJMBOCTI
BHYTPIIMIHBOI OyI0BH HOPM, iX B3aEMO3B’SI30K 1 B3aEMOOOYMOBIICHICTh SIK MIXK COOOI0, TaK
1 3 IHIIUMH KPUMIHAJBHO-TIPABOBUMH TMOHATTAMU Ta KaTteropissmu. Kpim Toro,
3aCTOCYBaHHSI IIbOTO METOAY 3a0e3MeUnTh TMOCTIOBHE BCTAHOBJEHHS CTPYKTYPHUX
3B’SI3KIB yCiX €JIEMEHTIB CUCTEMU MIPABOBUX HOPM;

6) TOrMaTHYHUMN, SIKUW OB’ S3aHUM 31 BCTAHOBJICHHSM 3MICTY IOPUAUYHUX HOPM 1
HOPMAaTHUBHO-TIPABOBUX TPUITHCIB, 3’SCYBAaHHSAM 3aKOHOMIPHOCTEH aii HOPMHU TIpaBa 3a
JIOTIOMOTOI0 TIpaBWJI IOpPUAWYHOI Jiorikd. Lleit meTom momomMoxe BCTAaHOBUTH 3MICT
IOpUJIMYHUX HOPM 1 HOPMATHUBHO-MPABOBUX MPUMHUCIB, 3’SICYBaTH 3aKOHOMIPHOCTI Aii
mpaBa 3a JIONIOMOIOI TMpaBuil ropuandHoi Joriku [204, c. 47]; npoanamizyBatu

nociimkyBany Hopmy KK Ykpainu 3 mo3uiiiii JoOTpuMaHHS MPaBU 3aKOHOABYO01 TEXHIKH,
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KOHCTPYIOBAaHHS JUCIIO3UIIIA Ta CAHKINA, BUSIBUTH I1X HEIONIKH IS BIOCKOHAJICHHS
3MICTY CTaTTI;

7) MeTOM IHAYKINT Ta ACAYKINi, Kl Oyae 3aCTOCOBAHO 3 METO (OPMYIIIOBaHHS
3arajilbHUX BHUCHOBKIB, YJIOCKOHAJIGHHsSI TIOHATH 1 KaTeropii, Ha MiAcTaBl 4oro Oyje
c(hopMyNIbOBaHO MOHATINHO-KATErOpiaibHUN anapaT MpeaMeTa JOCHTIKEHHS, a TaKOX y
KOHTEKCT1 BUOKPEMIICHHSI KPUTEPIiB PO3MEKYBaHHS KPUMIHAJIBHOI BIAMOBIJAIBHOCTI 3a
CaMOBUIbHE 3aJUIICHHS BIMCHKOBOT YaCTHMHU a00 MICIS CIY)KOM IUISIXOM 3aCTOCYBaHHSI
npaBuja iX CIIBBITHOIICHHS;

8) couioysoriyHuii MeTo OyZe BUKOPUCTAHO JJISl aHAI3Y SIBUII 1 YMHHUKIB, SKI
0OIPYHTOBYIOTh KpHMiHaNi3aLilo AisHb. Moro Gyae peani3oBaHO yepe3 ONUTYBAHHS UM
AHKETYBaHHS CTOCOBHO OCOOJIMBOCTEH KPUMIHAIBHOI BiIMOBIAAIBHOCTI 32 CaMOBIJIbHE
3aJIMIICHHS BIHCHKOBOI YacTHHM a00 MICIIS CITY)KOM 1 1acTh 3MOTY BU3HAYMTH CTaBJICHHS
IpOMAaJISH J0 Jii Ii€T HOpMH, a TaKOXK BUBYUTH MPAKTUKY 3acTocyBaHHs CcT. 407 KK;

9) crarucTuuHuit MeTOJl OyJe 3aCTOCOBAHO MiJ Yac aHali3y CTAaTUCTUYHUX JaHHUX
IPAaBO3aCTOCOBHOI MPAKTHUKU, 30KpeMa MiJ Yac BHUBUEHHS CTaTUCTHYHUX naHuX Odicy
['enepanpHOrO0  TpOKypopa  IIOJI0  KUIBKOCTI ~ 3apEECTPOBAHMX  KPUMIHAJIBHHUX
npasomnopyiens, nependadenux cr. 407 KK Vkpainu, 1 KUIBKOCTI HampaBJIEeHUX A0 Cyay
O0OBMHYBAJIbHUX aKTiB 32 CaMOBUIbHE 3aJUIIICHHS BIMCHKOBOI YaCTUHH a00 MICIIS CITyKOH
3a 2020-2024 poxu;

10) MeTon MOJCIIOBaHHS, SKHM CHPHATAME BHUBUCHHIO TIEBHOTO 00’ €KTa ILIIXOM
CTBOPEHHS i JOCHi/KEHHs Horo Mojeni. Moro Gyae BUKOPHCTaHO I (pOPMYIFOBAHHS
mporo3uiiii 3 ygaockoHanmeHHs uumHHOTO KK VYkpainm B dacTuHiI KpUMiHAIBHOI
BIJIMMOBITAJIBHOCTI 32 CAaMOBLIBHE 3aJIUIISHHS BICHKOBOI YaCTHHH 200 MICIIS CITY>KOH.

Omxe, Ha MIACTaBl aHaNi3y CHCTEMH METOMAIB HAYKOBOTO Mi3HaHHS (KOHKPETHO-
HAyKOBMX 1  3araJbHOHAyKOBHMIX)  JIOCHI/DKEHHS  OCOOJMBOCTEH  KPUMIHAIBHOI
BI/IMMOBITAJIBHOCTI 32 CaMOBUIbHE 3aJIMIICHHS BIMCHKOBOI YacTHMHU ab0 MicHs CIyXOm
BCTAHOBJICHO METOJIOJIOTIYHY OCHOBY 1ii 3miiicHeHHS. [IoBHOTY MeTOHONOTiYHUX 3acajn
JOCJIIJPKEHHsST 3a0€3MeYeHO0 CHUCTEMOI0 TaKUX METOMAIB: ICTOPUYHOIO, MOPIBHSUIBHO-
MPaBOBOTO, JIAJTEKTUYHOTO, OMHCOBOTO, CHCTEMHO-CTPYKTYPHOTO, JOTMATHYHOTO,

THIYKIT Ta TeAYKIlii, COI[I0JIOTTYHOT0, CTATUCTUYHOTO W METO1y MOJICITFOBaHHS.
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1.2. IctopuyHmnii acmeKkT perjaMeHTallii KPUMiHAJIBHOI BiANMOBiXaJbHOCTI 3a

CaMOBIJIbHE 3aJIMIIICHHS BiliCbKOBOI YaCTHHH 200 Micus CIyKOu

[TuTanHs NpoO ICTOPUYHMI aCMEKT KPUMIHAJIBHOI BIANOBIIAIBHOCTI 32 CAMOBLUIbHE
3QJIMIIICHHS BIMICbKOBOT yacTuHU ab0 micug ciyx6ou (ct. 407 KK) € nikaBuM 1 HeOOXiTHUM
JUTSI BUBUEHHS B MEKax IbOTO JTUCEPTAIIHHOTO JOCHTIKeHHS. Pe3yIbTaT Takoro aHami3y
JaayTh 3MOTY BHU3HAYHMTH IEPEAYMOBH BHHUKHEHHS CY4YacHO! KPHMIiHAJIBHO-TIPABOBOI
HOPMH, SIKa BCTAHOBIIIOE BIIMMOBINAbHICTH 32 CAMOBUIBHE 3AJIMIIICHHS BiICHKOBOI YaCTUHU
abo Micusg ciy:kOW, BHU3HAUUTHU COLlaIbHY OOYMOBJEHICTh il ICHYBaHHS B UYHUHHOMY
KPUMIHAJIBHOMY 3aKOHOJABCTBI, HENOJIKM W MOMJIMBI HUIAXU 1i BAOCKOHaneHHs. lle
TBEP/DKCHHS cXBamwiau 76,3 % omnWTaHuX Yy MeXaxX IMPOBEACHOTO aHKETyBaHHS
(momaTok A).

[cTopuKko-ipaBoBa XapaKTEPHUCTHKA SK CAMOBUIBHOTO 3ajUIICHHS BiHCHKOBOT
JacTUHU a00 MicId CIyKOHU, TaK 1 BINCHKOBUX KPUMIHAIBHUX MPABOIOPYIICHb Y CYyYacHIN
KpUMIHAIBHO-TIPABOBIA HAyIll 3IMCHIOBAIM HEOJHOPA30BO 1 B MeEXaX OKPEMHUX
JTUCePTAIlIMHUX JTOCTIKEHb, 1 Ha PIBHI HAYKOBUX cTaTel. [lompu mosBy myOmikariit om0
icTopiorpadi4HOTo aHaIi3y BINCHKOBHUX KPUMIHAJIBHUX IPABOMOPYIIEHD, SKI BCE K TaKH
HE BiOOpaXkalOTh Yy TMOBHOMY O00CS31 TIJIMOMHY IIbOTO TIMTAHHS, PETPOCIECKTUBHI
MOJIO)KEHHSI KPUMIHAJIBHOTO 3aKOHOJABCTBAa MPO TaKi MPABOMOPYIIECHHS 3aJUIIAIOTHCSA
HEJ0CTaTHHO BUBUYCHUMU.

Cepen  KITIOYOBHX  JIOCHIIDKEHb  ICTOPUKO-TIPABOBUX  INMHUTAaHb  BIHCHKOBUX
KPUMIHAJbHUX MPAaBOMOPYIIEHD CIIi/1 3a3HAYUTH TaKi.

2005 poky nucepraniro «KpuMmiHnaabHa BiITOBIAAIBHICTS 32 CAMOBUIBHE 3aJIUIITICHHS
BICHKOBOT YaCTHHH a00 MiCIl CIY)KOM» Ha 3700yTTS HAyKOBOT'O CTYICHS KaHIWIaTa
IOpUIMYHUX Hayk 3axuctuB M. M. CeHbKO, y SIKiil J€TajdbHO BUCBITIMB OKPECICHE KOJIO
nuTaHb. [lompu Te, M0 MUHYB TPUBAIUN MPOMDKOK Yacy 3 MOMEHTY 3aXHCTy AMCEpTallii,
MPOTSITOM SIKOTO BHOCWJIM 3MIHM i onoBHeHHs 10 cT. 407 KK Vkpainu, a Takox HaOpana
yuHHICT, KoHmeniiss pedopmyBaHHS KpUMIHAJIBHOI IOCTHIINI, BIAMOBITHO JO SKOI

po3po0satoTh mpoekT HOBoro KK Ykpainu, Tomy npo BceO14YHE BUCBITIICHHS ICTOPUYHOTO
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aCIeKTy KpUMIHAJIbHOI BIAMOBIAATBHOCTI 32 CAaMOBLUIbHE 3aJUIICHHS BIICHKOBOT YaCTHHU
a00 MmicIs cy>k0U B MeXkax 3a3HauyeHOi poOOTH HeOILILHO [162].

B iHImMX AOCTIPKEHHSIX KOHKPETHUX BIMCHKOBUX KPUMIHAJIBHUX MPaBOIMOPYIICHb
TAaKOXX aHaJI3yBaJId MUTAHHS ICTOPUYHOTO PO3BUTKY. 30KpeMma, y poboti B. O. byraesa
«BIICHKOBI 37TI0YMHH 1 MOKAPaHHS» TOCHI)KEHO CTAHOBJIEHHS Ta PO3BUTOK 3aKOHO/IABCTBA
Mpo BIMCHKOBI KPUMIHAJIBHI MPAaBONOPYUIEHHS, MOYMHAKO4YM 13 cepenuHu XVI cT. 10
1917 poky, y panaHcbkid Ykpaini (1922—-1991) 1 10 MOMEHTY NPUUHSTTS YUHHOTO
KK 2001 poky [16].

¥ monorpadisx C. O. XapuronoBa «KpuMiHaibHa BiAMOBIAAIBHICTh 32 BIMCHKOBI
3JI0YMHU 3a KpUMIHAIBHUM mpaBoMm Ykpainm» (2018) [202], M. 1. Kapnenka «3nounnu
IPOTH BCTAHOBJIEHOTO TMOPSAKY HECEHHS BIMCHKOBOT CiIy» O (BIHCHKOBI 3JIOYMHU):
TEOPEeTHYHI Ta pukiaaHi acriekT» (2018) [76], komeHTapi 10 3aKOHOJABCTBA aBTOPCTBA
M. 1. XaBpontoka, C. I. Isuyka, M. I. Menbauka «BiiicbkoBi 3mouunn» 2003 poky [196]
OKPECJICHO OCOOJMBOCTI ICTOPHUYHOTO PO3BUTKY BIMCHKOBUX 3JIOYMHIB 3arajiom. Y
moHorpadii «Cyn 1 cynmounmHCTBO B YKpaiHcwkii Hapomniit PecmyOuimi, YkpaiHChKii
nepxxaBi, 3axigHoykpaincbkidi Hapoanit Pecmy6Gumimi (1917-1920 pokiB)» 4YacTKOBO
PO3IJIIHYTO THTaHHS, TOB’S3aHl 3 BIMCHKOBOIO IocTulli€l0 [49]. JlocnmimpKeHHs 00
CTaHOBJICHHS Ta PO3BUTKY 30poitHux Cun YKpaiHu, a TaKoX BiJMOBIIAIBHOCTI 3a JIESIKI
BIMICHKOB1 KpPUMIHAJIbHI MpaBOMOpYyIIeHHs 3aiiicHeHo B poOotax I. SI. Tepmroka [174].
Kpim Ttoro, mepioguyHo myOJiKyrOTh HAyKOB1 Mparli, MPHUCBAYEHI BHBYCHHIO I[HOTO
nutaHHsA. 3o0kpema, B. A. lllepmienpkoBa omyOiKyBajga IHMKJI CTaTed, MPUCBIYCHUX
ICTOpUYHOMY aCIeKTYy BIMCHKOBUX KPUMIHAJIBHHMX MPaBOMOPYIIeHb B YKpaiHi XX CT.
[205-208].

Onnak y mux poOoTax HE JOCIIDKEHO IMHUTAHHS BiJIMOBIMAJBHOCTI 3a BIMCHKOBI
KpUMiHaIbHI TIpaBonopymieHHs K y npoekrax KK, mo icHyBamu 10 IpuiHITTS YUHHOTO
KK 2001 poky, Tak i B cydacHux npoektax HoBoro KK Vkpainu. Tomy micis cTucioro
y3araJibHeHHS paHime omyOJiKOBaHMX poOIT 30CepenrMO yBary Ha BHCBITJICHHI
ICTOPUYHOTO AaCMEeKTy KPHUMIHAJIBbHOI BIJAMOBIJAILHOCTI 3a CaMOBLIbHE 3alUIICHHS

BIMICHKOBOT YacTHHU a00 MicIsg Ciry>k0u KiHI XX — nmoyatky XXI cTomiTrs.
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BinblmicTe  AOCHIAHMKIB CTBEPIKYE, WIO ICTOPiA YKpAiHCBKOI JI€p>KaBHOCTI
pO3nOUnHAEThCA 3 BUHUKHEHHsI KuiBcbkoi Pyci, ne ciayx0y B 30poiiHUX cuiax (KHSKUX
IpY’)KUHAX) PEryjlroBajJd OCOOMCTOI0  JOMOBJIEHICTIO KHS34 3  JAPYKMHHUKAMHU.
M. M. Cenbko 3a3Hayae, M0 BIMCHKOBO-KPUMIHAJIIBHOTO 3aKOHOJABCTBA B Ti YacH HE
Oyno, a micias po3nany KuiBcskoi Pyci #ioro po3BuTok OyB TiICHO MOB’si3aHUN 3 PO3BUTKOM
BIMICPKOBOTO 3aKOHOJABCTBA IHINMX JEp)KaB, IiJ BIAJ0K0 SIKUX HPOTATOM CTOJITh
nepeOyBajgo HAceleHHsS YKpaiHChkuX 3eMenb (Benwkoro krs3iBcTBa JIMTOBCHKOTO,
KopomisctBa IMonbcrkoro) [162, c. 12].

VYnepie 3aKoHOJABYEC PETYIIOBAHHS BIMCHKOBHX KPHMIHAIBHUX TPABOMOPYIICHD
3adikcoBaHO B mepmoMy JIMTOBCbKOMY CTaTyTi, B YCIX TpbOX penakiisx sikoro (1529,
1566, 1588) mepenbavueHO BIAMOBINATBHICTh 3a YXWJICHHS BIiJ BIMCHKOBOI CIyXOWH.
M. 1. XaBpOHIOK BUOKPEMITFOE TaKi BHJIM THUX BiHCHKOBUX 3JIOYMHIB, IO INIKaBJIATH HAC:
CaMOBUIbHMH, 0€3 BijoMa reTbMaHa 1 MOro OCOOHMCTOro J03BOJY BiM’i311 3 BIMHU N0
3aKiHUEHHsI OOMOBHMX i, HEMpUOYTTS Ha BIMHY 3a NMPHU30BOM, CAMOBUIbHE 3aJIUIICHHS
kapayny [190, c. 7]. M. M. Cenbko BHM3Ha4ae Takl iX BUAM: 1) MpOCTE YXWJIEHHS Bl
BICHKOBOI cITyk0, 3akpirtuieHe B 1 aptuky:ni Il po3ainy B yeix Tppox penakiiigx CtaTyTy;
2) yXWICHHS BiJ CIIY)KOM HalWMaHIs (IIUTocs Mpo BiA 137 MICHS BIHCHKOBOTO OTJISAY UM
HEBUXIJ y moxixn); 3) BTeda 3 moss 6010; 4) HenpuOyTTS y BCTAHOBJICHUN CTPOK Ha MICIIE
HECEHHsI CIIYKO0H; 5) caMOBUIbHE 3aiuIiIeHHs mocty [162, ¢. 13]. I oT came ocTaHHIl BUA
YXHWJICHHS BiJ BIMCHKOBOI1 CIy>)kOHM, CaMOBUIbHE 3aJHUIICHHS TOCTY, (PaKTUYHO MOKHA
BBa)kaTu nepuum rnpoodpazoM cydacHoi cT. 407 KK Vkpainu. M. M. CeHbko 3a3Hauae,
10 apTUKYJIH JINTOBCHKOTO CTaTyTy MICTHJIM PO3BUHYTY CUCTEMY KPUMIHALHO-TTPABOBUX
HOPM, Yy SIKHX yBary OyJ0 30Cepe/PKCHO Ha BIANMOBIMAIBHOCTI 3a 3aJUINCHHS MICIS
CIy’)kOM 4M HEesSBKY Ha cIykOy mif yac BidickkoBuX niid [162, c. 13], a cy0’exktamMmu mux
TisSTHb OyJIH JIMIIE 3eMJICBIACHUKH, NIIAXTHY1 W HaniMaHIi. [IIupioro nosicHeHHS BYSHUN
Ha HaJIa€, 1 Ha MiACTaBl HOro JOCIIKEHHS 1HITUX BUIB YXWUJICHHS BiJl BIMICBKOBOI CIIYKOH
BUOKPEMUTH HE MOXKHA.

[Ticnsa 3acuyBanHst 3anopo3bkoi Ciui B aApyrii nojoBuHi XVI cT. B 3a0p0o3bKOMY
BIMIChKY BCTAHOBJIEHO BIMCHKOBHIA JIajl, 1110 IPYHTYBaBCs Ha 3BUYaeBOMY mpaBi [73, c. 173—

174; 209, c. 138]. 3romom, ympomoBxk 1617-1619 pokiB, Oyn0 YKIaAEHO PEECTP
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3amopo3bKOro Bilicbka. OCHOBHUM TMpUHLMIOM opraHizaimii 3amopo3pkoi Ciui Oyio
BU3HAHO BICHKOBE TOBAPHCTBO, CAME TOMY JE3€PTUPCTBO, SIKUM BBa)KaJW CaMOBIJIBHE
BIIJTYYEHHS KO3aKa IiJl pI3HUMHU MPUBOJAMHU B CTEII IiJl Yac MOXOAY MPOTH Bopora, Oyio
OJTHUM 3 HaUTsKUIMX 37109uHIB [212, ¢. 150].

Y Cob6opHoMy ynoxkeHH1 1649 poky OyJo CHCTEMAaTH30BaHO 3J0YMHH, YUYMHEHI
BIMCHKOBOCIYKOOBISIMU: 1) 37T0YMHU, 110 € 3paJor0 JIEep>KaBH: Iepexiy Ha Olk Bopora,
31aya MiCT, PO3TOJIOIICHHS BOPOTY BIIOMOCTEH MPO CBOIO apMito; 2) 3JI0YUHH, IO
CTOCYIOTbCSI YXWJICHHSI BiJ] BIMCBHKOBOI CIIy>)kKOM: BTeda 31 CiIy»Ou abo BTeya 3 paTHOIro
noJisi; 3) 1HII 3J0YMHU, 110 BYMHSIOTH BIMCHKOBOCITY>KOOBI[I MPOTH >KUTTHA, 310POB’S,
YecTl ¥ TIHOCTI MICIIEBUX MEIIKAHI[IB IiJ] 4Yac MOXOAiB 1 OOMOBUX Miii: yOUBCTBO,
3TBAJITYBaHHS, 3aBIaHHs 1M000iB, 3HYIIAHHs, 00pa3u; 4) MallHOBI 3JIOYMHM: KpaJiKKa,
po30iii, moTpaBa NMOCiBIB, CIYCTOLIEHHS ABOPIB 1 ropois [202, c. 28].

1716 poxy Oyno mpwuitHsaTo BiiicbkoBuii ctatyt Iletpa I, mo craB miarpyHTaIm
3aKOHOJJAaBYOT'O 3aKPIMJIEHHS OCHOBHOT YMOBU CTBOPEHHS PEryJIIpHOiI apMii — BIHCHKOBOI
nucturutiag Ta nopsaaky. I'masa XII BilickkoBoro cratyTy nepeadadaia BiaoOBIIaTbHICTh
3a JIe3epTUPCTBO Ta 3JI0YMHHU, TOB’S3aHI 13 CAMOBUIBHUM 3QJIMIIEHHSM BiHCHKOBOI
CITY>0H, 101 00r0 200 YacTUHU ITia Yac 00r0. 3arajom Iedl JTOKYMEHT yJIOCKOHAJIFOBaB
PO3YMIHHS 3JI0YMHIB, ITOB’I3aHUX 13 CAMOBUIBHUM 3aJIUIIEHHSIM BiiCHKOBOI CITYKOH:

a) 3aKOHOJIaBYO 3aKPIIJICHO TEPMIH «IE3EPTHUPCTBO», SKMM BBa)KaJU CaMOBUIbHE
3QJIMIIICHHS BIMCHKOBOI CITykKOM 6€3 BiIMMOBITHOTO J03BOJY;

0) K OKpeMHii CKJIaJ 3JI0YMHY BIEPIIE PO3TISHYTO CAaMOBLIBHE 3aJHIICHHS TOJIS
000 BCi€I0 BIMCHKOBOIO YAaCTHMHOIO, 2 CaMOBLIbHE 3aMIICHHS IOJISI OO0 KOMaHIUpaMH
BBAXKAJU JICPIKABHOIO 3PaJI0I0;

B) PO3MEXKOBAHO BIAMOBIJANBHICTh 32 HESIBKY B CTPOK 0€3 IMOBaXHUX MPUYUH Yy
YJacTHHY BiJ Ae3epTupctsa [162, c. 19].

[Mpuiinarts 1743 poxy «IIpaB, 3a AKUMH CYIUTBbCS MaJOPOCIMCHKUNA HapOI»
PO3MIMPUIIO ¥ 3aKPIMUIO0 KPUMIHAIBHY BIAMOBIMAIBHICTE 32 BIHCHKOBI KpHMiHAIBHI
npaBonopyiieHHs. Takumu 0ysi0 BU3HAHO CAMOBUIbHE 3aJIMIIIEHHS BINCHKOBOI CTy:K0u 0€3

MOBaYKHUX MPUYUH, HEABKA YU 3allI3HEHHS Ha BIMCHKOBY CIykO0y, BTeua 3 moJist 0010 mij
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gac 0oro [162, c. 19]. M. . XaBpoHIOK cepea Kojia JisiHb, 1[0 HAC IIKABJISIThH, 3a3HAYAB
HenpuOyTTS Ha ciyx0y i nezeprupctso [190, c. 15].

HacTynHuMm 3aKOHOJAaBYMM aKTOM, IO PEryJlOBaB MUTAaHHSA BIANOBIAAIBHOCTI 3a
BIICBKOBI KpHUMIHaJIbHI NpaBomopymeHHs, cTtaB CratyT BilicbKOBO-KpUMIHATBHUN
1839 poky. KpuMiHaneHy BiANOBIIAIBHICT OyJ0 mependadeHo 3a BTedy (BIICYTHICTH Y
MICII1 HECeHHsI CTy>KOU ToHa A TpH J00M) 10 BOpora, BTeuy ¥ BITy4eHHs 3 MoJjs 0010 Ta 3
apmii, BTedy Ta CaMOBUIbHE BIIJIYYEHHS 3 TIOJIKIB, HESBKA 3 BIJIMYCTKU HA 300pu odinepiB
Yy CaMOBUIbHE BIIJIYYEHHS MOHAJ OJHY A00y B MUpHUHN yac a00 Ha OyAb-sSKUU CTPOK Y
BOEHHMM 4Yac, 3ami3HeHHs odilnepa 3 BIANYCTKA CTPOKOM TIOHAJ YOTHUPH MiCSI,
BIJICYTHICTh HI)KYMX BIMCHKOBHMX YHMHIB Ha MICII CIIY)KOM CTPOKOM A0 Tpbox ai0 [162,
c.22]. Jlo 3a3HaueHUX [ISHb TaKOX CJ1J BIIHECTH YXWJICHHS BiJ CIy>KOHW, BTeuy W
camoBuibHe BiTydeHHs [190, c. 23]. 3a ganumu M. I. XaBpoHioka, a0 mNopylIeHb
BIHCHKOBOTO OJIarOYMHHS HAJICKAIH MPOBUHH, IO MOPYITyBaIA O0OB’SI3KH Ta TOPSIOK
CIyOu, sKki mnependavanyd AUCHUIUIIHAPHI CTATHEeHHs. lleli omuc WIAXOAUTH 110
caMoBUIbHOTO BimyuenHs [190, c. 26].

3Bij] BINCHKOBUX 3JI0YMHIB, CTPYKTYPHHUHN €JIEMEHT SIKOro — BICBKOBHUI CTATyT MPO
MOKapaHHs, IepeadadaB BIAMOBIIANBHICT, 3a 3JIOYMHH, IIOB’S3aHI 13 CaMOBUIBHUM
3aJIMIIEHHSM BIHCBKOBOI clly»xOu, Oyio mpuitHsaTo 1869 poky. BilicbkoBUMHU 3710YMHAMU
3arajioM BBakaJIu MOPYIIEHHs BIMChKOBOI cyOopauHaIlii, 00pasy, HACHIIBHHUIIBKI 1T MPOTH
Kapayiay Ta MOCaJoBUX OCIO, YXWICHHS Bia cIy>kOH, BT€Uy, CAaMOBUIbHE BIIIYYEHHS YU
HESBKY B CTPOK Ha CHyKOy, TEpEBUINEHHS BIAIU Ta NPOTHU3aKOHHY OE€3MisNIbHICTD,
MopyIIeHHsT 000B’A3KIB CIIYXOM B Kapayll Ta Mia 4ac 4epryBaHHs, BTPATy, NICYBaHHA Ta
MPOTUIIPABHE BIAUY)KEHHS HWXYMMH YMHAMU Ka3eHHOi 30poi Ta maiiHa, mociaOieHui
HarJIsa 3a MiJISTJIMME, 3J0BKUBaHHS BJIaJ0I0 y BigHOCHHAX 3 mimieraumu [205, c. 178].
M. 1. XaBpoHtoK 3’sicyBaB, 110 /10 BIICHKOBUX 3JI0OYHMHIB HAJEKAIW yTeda 0 BOpora Ta 3
nojisi 0010, 3aJMIICHHS CBOrO MOCTa B OO0 YU CBOrO Miclsl B TOXOJI, HECBOEYACHE
npuOyTTS 3 BiMIMyCcTKH, caMoBUTbHE BimmydeHHs [190, c. 18]. CaMOBIIbHUM 3aUIIICHHSM
CIIy>KOW BBa)Kajlu pi3HI BUAM BTEUi: BIICYTHICTh Ha MICII CIYXOHU MOHAJ MIICTh J10 Y
MUPHUN Yac, Tpu A0OU y BOEHHUHN yac U oaHy 400y Oe3nocepeHbo nepes BIiCbKOBUMU

nisimu. J{is ociO, sIKi MPOCITYKUJIM MEHIIE HDXK IIICTh MICAIIB, CTPOKH BIJCYTHOCTI OyJio
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MOJIOBKE€HO, BOHM CTAaHOBWJIM I’ ITHAALATH A10 y MUPHMI yac 1 ¢iM 110 y BoeHHU# [162,
c. 22]. CaMoBUIbHE BiJIy4eHHsI a00 HE3 SIBIICHHS B CTPOK Ha CIIyKOy JJIsl PSAIOBUX, IO
nepeOyBagu Ha BIMCHKOBIA CIyKOl MEHILE HDK ILIICTh MICSIIB, — TPUBAIICTIO MOHAJ
15 116, nys 1HIIKUX PAIOBUX — MOHAA 6 710, BBAXKAJIM 32 BTEUY Ta BU3HABAIU 3JI0YMHOM. Y
BUITAJIKYy 3aTPUMaHHS COJI/IaTa, IO BTIK, SKIIO BiH IPUXOBYBAB CBOE iM sl Ta 3BaHHS, BTEUY
BBA)KaJIM TPUBAJIOIO JIO TOT'O Yacy, MOKU KOTO CIpaBxkHE iM’s1 He Oyio Bizomo [190, c. 28].

[Ipotarom 1918-1920 pokiB Ha TepuTopii cyyacHOi VYKpaiHM [isjia 3HayHa
KUTBKICTh ~ HOPMATHBHO-TIPABOBHX  aKTiB, 110  BCTAaHOBIIIOBAJIW  KPHUMIHAJIbHY
BIMOBIAAIBHICTH 3a 3JI0YMHH, TIOB’sI3aH1 3 YXUJIEHHSIM BiJl BIICHKOBO1 CITY>K0H, MepeayciM
— 3a Ae3epTUpcTBO i yreuy [162, c. 27]. 3okpema, 1e3epTUPCTBOM BBa)Kajau CaMOBIIbHE
3aJIMIICHHST BIICHKOBOCITYOOBIIEM CIY»OU i yxwieHHs Bij Hei. HatomicTe BTeua maina
KUIbKa 3HA4YeHb: a) CAaMOBUIbHE 3JIMIICHHS BIHMCHKOBOCIYXXOOBIIEM YAaCTUHH YH MICIIS
CITY’>KOM Ha CTPOK IMOHAJ MIICTh 10 32 yMOBU 000B’SI3KOBO1 JOOPOBUIBHOI IBKH BUHHOTO B
YaCTUHY YU TMIAPO3/LT; 0) CaMOBLIbHE 3IMIICHHS BIMCHKOBOI CTyKOH, SKIIIO CaMOBLIbHA
BIJICYTHICTh TpHBaJla XO4Y 1 MEHIIE HDK IIcTh ai0, ajge BUHHUNA OYB 3aTpUMaHHM
IPaBOOXOPOHHUMU OpPraHaMH; B) 3aIi3HEHHS Ha CIyK0y 0e3 MOBaKHUX MPUYHH HA CTPOK
MoHaJ WIICTh AI0 I Yac MpHW3HAUYEHHsS, MEPEeBEACHHS, 3 BIAMYCTKH; MEpeXi 3 OJHIel
YaCTUHU B 1HINY 0€3 MHUCHMOBOTO PO3IMOPSAKEHHS; T') TOBTOPHE CaMOBUIBHE BiIJTyUCHHS
Ha CTPOK MEHIIIE HIXK IIICTh 10 32 TOOPOBIIBLHOT IBKM BUHHOTO JIO MICIISI HECEHHSI CITY>KOU
[162, c. 28-29].

[Ticns mpuitasaTTs nepmoro KK YCPP 1922 poky Bci BIHCBKOBI 310YMHU OyIo0
o0’eqnano B riaBi VII, sika BHOKpemIIIOBajia Taki BUIW BIMCHKOBUX 3JIOYMHIB: MPOTHU
nopsanky mijeriocti (ct. 201-203), mpoTu mOpAIKY TPOXOJKEHHS BINCHKOBOI CITyKOU
(ct. 204-206), IpoTH TOPSAAKY KOPUCTYBAaHHS BIMCHKOBUM MaWHOM 1 ioro 30epiraHHs
(ct. 207), mpoTH TOPYIICHb MPaBWJI BapTOBOI ciyx6Om (cT. 208), BIHCHKOBI CIIy)O0OBi
3mounHU (cT. 209), MPOTH MOPSAAKY HECEHHsS CIIYKOM Ha 1oJii 0010 Ta B paliOHI BOEHHUX
aiit (ct. 210-214) [206, c. 326].

M. 1. XaBpoHIOK 3a3Haya€, 10 B YKPAiHCHbKOMY KPUMIHAJIbHOMY 3aKOHOJABCTBI1
novatky 20-x pokiB XX cT. BCl BIHCHKOBI 37TI0YMHH 00’ €IHYBAJIM B CAMOCTINHY IJIaBY M

MOAUISUIM Ha KUIbKa TPYM: YXWJIEHHS BiJ BIMCHKOBOI CIIyOH, 3JJOUMHHU MPOTU MOPSIAKY
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CIIY»O0U Ta MIJIETIOCTI, CIY>KOOB1 3J10UYMHM, 3PATHULIBKI 3JIOYMHUA Ta 3I0YMHU BOEHHOTO
yacy. CaMOBUIbHE BIJUIyYEHHS BBa)KaJdd BHUJAOM YXWJIEHHS BiJ BIMCHKOBOI CIyXKOH,
MOPYIICHHS MPaBUJ KapayiabHOI CIYy>KOM — BHUIOM 3JIOUYHMHIB MPOTH MOPSIAKY CIY)KOU Ta
MIJUIETJIOCT], CAMOBUIBHE 3QJIMILICHHS TOJIST 0010 — BHUJAOM 3paJHUIBKUX 3704uHIB [190,
c.33]. ¥ KK VYCPP 1922 poky 4iTKO pPO3MEKOBAHO JBa 3JIOUYMHHU: 1) BTEYa, SKOIO
BBA)KAJIM CAMOBUIbHE 3AJIMIIEHHS BIHCHKOBOCITYKOOBIIEM CBOET YACTUHU YU MICLS CITY>KOU
3 METOI0 YXWJIUTHUCS Bi BIMCHKOBOI CIIYKOM 4M BiJ ydacTi B OOMOBHX JifX, a TaK CaMoO
HesiBKa B CTPOK Ha CIy’KOy 3 LI€I0 METO; 2) CaMOBUIbHE BIAJYUYEHHS, SIKUM BBaXKaJld
CaMOBUIbHE 3aJIUIIICHHS BIMCHKOBOCIYKOOBIIEM CBO€I YaCTUHU YW MICIs CIykOu 0e3
METH YXWIHTHCS BiJ BIMCHKOBOI CIy’)kOM Ta HEsBKa B CTPOK Ha CIyXO0y 0e3 MeTu
YXWJIUTUCS BiJ BIMCHKOBOI ciy’)xOn. Hopmm, 110 cTocyBaivcs BiIIOBITaIbHOCTI 3a
YXUJIEHHS BiJ BIMCHKOBOT CIY>KOHM, OyNnu KOMMUISIIIEID AHAJIOTIYHHUX HOPM MOMEpPEeIHIX
HOPMAaTHBHO-IIPABOBUX aKTiB, 3a BHHATKOM TOTO, IO 3a CaMOBLUIbHE BiTy4CHHS
IPOTATOM IIECTH Ji0 BCTAHOBIIOBAJIM KPHUMIHAJIBHY BIAMOBINAIBHICTE, a BTEUCHO
BU3HAUYAJIU CaMOBUIbHE 3QJIMIIEHHS YAaCTUHU HE3AJIEKHO BiJl TOTO, CKUIBKU IMPOCIYXHB
BUHHH BilicbKoBOCTyx00BeIs [ 190, c. 34].

1927 poxy Oyno mnpuitaito KK VYCPP, no skoro oxpemorw TJiaBOl BBIHIILIO
[TomoxxeHHsT TIpo BIMCHKOBI 370unHHM. CaMOBUIBHE 3QJIMIICHHS BIMCHKOBOI YacTHHHU abo
MiCISI CIYyKOM SK OKpEeMHH 3JI0OYMH y IIhbOMY HOPMAaTHBHO-IIPABOBOMY aKTi HE OyJ0
nepeadavyeHo, aje BHABIAIOCS y (Gopmi BTEUl Ta CaMOBUIBHOTO BiIIYYEHHS. YTEUCHO
BBA)KaJM CaMOBUIbHE 3QMINCHHS YaCTHMHH YM MICIS CIY’)KOM CTPOKOM HE OLIbIe HIX
mIicTh 7110, abo X0Y 1 MEHIIe HiK IICTh 110, aje BYMHEHE 3 METOI YXUJIUTHUCS Bif
BIiICbKOBOT cCiIy’)kOu. CaMOBUIBHUM BIJJTyY€HHSM BBAXXaJIH CAMOBUIbHE 3aJIMIICHHS
YACTHHH YU MICIS CIIyKOu 0€3 MeTH yXWJIEHHS BiJl BIMICHKOBOI CIIYKOM CTPOKOM MEHIIIE
HDK IICTh 10, SIKIIO BYMHIOBAJIOCS BUHHUM CHCTEMaTHyHO. KpiM TOro, KpUMiHAJIBHO
KapaHUM{ BBa)KaJW CAMOBUIbHE 3QJMINECHHS YAaCTHHH YW MICIS CIIy>)kKOW, BUYMHEHE B
001i0Bil 0OCTAHOBIII, HESIBKY B CTPOK 0€3 MOBKHUX MPUYHH HA CIIYXKOY 3 BIIPSIKCHHS, 3

BIIMMYCTKU HA 300pH, CAMOBUIbHE 3aJIUIIECHHS MOJs 000 YM 3/1a4y B MOJIOH BOPOroBi [162,

c. 31-32].
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3a wyaciB /[lpyroi cBITOBOi BIMHM 3aKOHOAABYl aKTH 3MIHIOBAJIMCS 4Yepe3
3aMpoOBaPKEHHS] HOBUX BHJAIB 3JIOYMHIB, 3a sKI Oylo nependayeHo KpUMIHAJIbHY
BIJIMTOBIJAJIBHICTB, KpUMIHAJI3A1[1}0 aJAMIHICTPATUBHUX IIPaBOIOPYILIEHb 1
JUCHUIUTIHAPHUX TPOCTYIMKIB, MOCWJICHHS 3aXOJIB KpUMIHAJIBHOI pemnpecii. 3a3HaudeHi
3MIHM HE CTOCYBAJIUCS BIJAMOBINAIBHOCTI 3a 3J0YMHM, TOB’s3aHI 13 3aJUIICHHIM
BiiCbKOBOT ciy>k0u [162, c. 31-32]. Ilicas 3akiHUeHHsI BIHHU 3aKOHM, K1 MPUUAMAIA Ha
nepioJ Jiii BOEHHOTO 4acy, O0yJIo CKaCOBaHO.

3araJpHUMHU  HEJOJNIKaMHU PAJSHCBKOTO 3aKOHOJABCTBA, SKE BCTAHOBIIIOBAJIO
BIJIMOBIIAJIBHICTh 3@ BIMCHKOBI 37104MHH, 3a3Hadyae M. I. XaBpoHIOk, Oyiu: HEHaJIeKHE
BpaxyBaHHS JaHUX BIHCHKOBO-CYIOBOi CTATHUCTUKHU Ta CYAOBOI MPAKTHKA MHPHUX YacCiB,
4acTi 3MIHM W HECTaOUIbHICTh, HAJAMIpHA 1A€0JIOri3allis, 3HaYyHa KUIbKICTh OJIAHKETHUX
JMCIIO3UIIIM, OJIHAK 3aKOHOJABCTBO, JO SKOrO Il JUCHO3MINI BIJCHJIAIH, HEOOX1JTHOTO
po3BuTKy He Maiio [190, c. 37].

Y KK VYPCP 1960 poky kimacudikailisi BIHCBKOBUX 3JI0YMHIB 3a 00’ €KTOM
OXOTuTIOBaia: 1) 370YMHM TPOTH MIJIETNIOCTI ¥ BIACHKOBOI YecTi; 2) 3JI0YMHU MPOTHU
NOPSAJKY MPOXO/KEHHS BIMCHKOBOI CIy>KOU; 3) 3IOYMHU TNPOTH BIHCHKOBOTO MaiHa;
4) po3roJIONIeHHs] BIMCHKOBUX BIJOMOCTEH; 5) MOPYIICHHS CHEIladlbHUX OO0O0B’S3KiB
BIMCHKOBOI CIIy)KOW; 6) BIHCHKOBI TOCAJ0BI 3J0YMHHM; 7) CICIIaIbHI BUIU 3JI0YHHIB,
YUYMHEHI BINCHKOBOCITY)XOOBIIMM B palOHAX BOEHHUX I 1 BCyleped BUMOTraM
MDKHApOJIHUX  KOHBEHIIIM;, &) 3JJOYMHHM, BYMHEHI BIMCHKOBOCIYXKOOBIIAMH,  SKI
nepedyBaroTh y mojosi [208, c. 91].

[ama xmacudikaiis MICTHIA Taki BUAM BINCHKOBUX 3JI0YMHIB: 1) MPOTH MOPSIAKY
MJJIETIOCTI ¥ BIMCHKOBOI YeCTi; 2) MPOTH MOPSAKY MPOXOJKEHHS BIHCHKOBOI CITYXOU;
3) IpOTH MOPSAAKY KOPUCTYBAaHHS BICHKOBUM MaWHOM ¥ eKCIuTyaTallii TeXHIKH; 4) IpOTH
MOPSAJIKY HECEHHs KapaysibHOi, BHYTPINIHBOI Ta IHIIMX CHEIIATbHUX CIyX0; 5) sKi
MOCSTAIOTh Ha TOPSAOK 30epekeHHs BIWCHKOBOI TaeMHHIN, 6) BIMCHKOBI TOCAIOBI
3JI0YMHU; 7) MPOTH TOPSIKY HECEHHs CIykOm Ha moji 00t 1 B palloHI BOEHHHX Jiif;
8) 3JI0YMHHI [I1i, sIKI BYNHEHI B MOJIOHI; 9) 37I0YMHU, 10 HOPYIIMIM MI>KHAPOAH1 KOHBEHIIIT

[208, c. 91].
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M. I. XaBpoHIOK HpPOIMOHYBaB TaKy Kiacuikaiito: 1) 3J0YMHHM TPOTH MNOPSAKY
MIJJIETI0CTI M BIMCHKOBOI 4Y€CTI; 2) 3JJIOYMHU MPOTH MOPSAIAKY MPOXOJKEHHS BIMCHKOBOL
CITY>0u; 3) 3I0YMHU MPOTH TOPSAKY €KCIuTyaTailii 030pO€HHs 1 BIMICHKOBOT TEXHIKM Ta
KOPHUCTYBaHHS BICHKOBUM MaifHOM; 4) 3JIOYMHM MPOTH MOPSIKY HECEHHS CIEIialIbHUX
CITYO0; 5) 37I0YMHM TPOTH MOPSAKY 30€piraHHs BINCHKOBOI TAEMHHUIIL; 6) 3JI0YUHU MPOTHU
MOPSAJIKY BUKOHAHHS BIMCHKOBUMH CIY:KOOBUMH ocob0amMu CBOiX OOOB’SI3KIB, MpaB 1
NOBHOBaXXCHbB; 7) 3JI0YMHH, IO BHSBIAIOTHCS Yy BHUSABI 00sry3TBa 1 HEBUKOHAHHI
BIICBKOBOT0 00O0B’s13KY B 0010 Ta B IHIIMX OCOOJIMBUX YMOBAX; 8) 3JI0YMHU MIPOTU 3aKOHIB
1 3Bu4aiB BezeHHs BiHU [190, c. 54]. Kpim Toro, ydeHuil 3a KpUTepieEM CaMOCTIMHOCTI
BIICHKOBUX 3JI0YMHIB KJIacH(pIKyBaB iX Ha: 1) Taki, 1110 MalOTh CAaMOCTIHE 3HAYEHHS, HE
MAalOTh aHAJIOTIB Cepe]l 3arajibHOKPUMIHAIBHUX 3JI0YMHIB 1 HE TOTPEOYIOTh BIIMEXKYBaHHS
BiJl HUX (HETOKOpa, HEBUKOHAHHS HaKa3y, CAMOBUIbHE BiIJTydeHHS, MOPYIICHHS MPaBUII
HeceHHs  0oiloBOro  dyepryBaHHs); 2)Taki, IO € CHEIaJbHUMH  HOpMaMH
3araJlbHOKpUMIHAJBHUX 3JI0YMHIB a00 MAarOTh aHajorii 3 HUMH ¥ NOTPeOYyIOTh
po3MesxyBanHs [190, c. 54].

Otxe, nonoxenHs KK YPCP 1960 poky Be BCTaHOBIIIOBaJIM BiIMOBIAAIBHICTD 32
YOTUPU CYMDKHI 3JTOUMHHU:

1) camoBinbpHE BimimydeHHs (cT. 239);

2) caMOBUIbHE 3JIMIIICHHS YaCTUHU a00 MicIis ciryxom (ctT. 240);

3) ne3epTupctBO (CT. 241);

4) caMOBUIbHE 3aIMIIICHHS YaCTUHU B 00HOBI1 00cTaHOBI (CT. 242).

[Tynkr «a» 1 cT. 239 nepenbavaB BIAMOBINANBHICTh 32 CAMOBUIBHE BIIJTyYEeHHS 3
JacTHHH a00 MICI CIIy’)KOM BiCHKOBOCIYKOOBIISI CTPOKOBOi CIIyXOHW, a TaKk caMoO
HE3 SIBJICHHSI WOTO B CTPOK 0€3 MOBAKHUX MPUYUH HA CIAYKOy Mia Yac yBUIbHEHHS 3
YaCTUHU, MPU3HAUYCHHS, MEPEBEJCHHS, 3 BIIPSIKEHHS, 3 BIANYCTKH ab0 3 JIKYBaJIbHOTO
3aKJIaly TPUBAIICTIO TIOHAM OAHY 100y, ajie He OuTbllle HIK TpU 100M, a00 X04 1 MEHIIe
OJtHi€T 100U, ajie BUMHEHE TIOBTOPHO MPOTATOM TPHhOX MicsiiB. KBamihikyro4or 03HaKOO
3mounHy (m. «6» cr1.239) Oyno BYMHEHHS [isIHHA Yy BOEHHUM dac, OCOOJHMBO
kBaipikyouoro (1. «B» cT. 239) — BiliCbKOBOCIYXOOBIIEM, SIKMI B110yBa€ MOKapaHHS B

JUCUUIUTIHApHOMY OaTanbioHl. g cTaTTs BU3HAyana npuBUIeHOBAHUHN CKIIA]] 3II0YMHY — Y



49
. «r» cT. 239 nepenbayeHO BIANOBIAAIBHICTh 3a MAiSHHSA, 3a3HA4eHl B 1. «a», 3a
MOM’ IKITYIOUMX 00CTaBHUH, ajie 0e31mocepeiHbo B CT. 239 iX He 3a3Havalu.

KpuMiHaneHy BiINOBIJAJIBHICTh 32 CaMOBLUIbHE 3aJIMLIEHHS YacTUHU abo Micus
CIIy’kOM BCTaHOBIIOBaJIM 3a CT. 240: caMOBUIbHE 3aJUMIIEHHS YaCTUHU a00 MiCLs CITy>KOU
B1ICBKOBOCITY’>KOOBILIEM CTPOKOBOi CIYy»KOH, a TaKk caMO He3 SIBJIEHHS HOro B CTPOK 0e3
MOBAXHUX TMPUYMH HA CIyKOy Mg dYac yBUIBHEHHS 3 4YacTUHHW, TPU3HAYCHHS,
NEepEeBEeCHHS, 3 BIIPSIKEHHs, 3 BIIMYCTKA a00 3 JIKYBaJbHOTO 3aKJaly TPUBAIICTIO
MOHaJ TpH J00H, ajie He JIOBIIE HIXK MICSIb (1. «a»); CAMOBUIbHE 3aJIUIIIEHHS] YaCTUHU a00
MiCLSE CHOYyKOU 0c00010 O(]IiepchKOro CKJiaay, MPanopiuiuKoM, MIUMAaHOM YU
BiICBKOBOCITY)KOOBIIEM HaJICTPOKOBOI CIIY»KOHM, a TaK caMO He3 SBJICHHS iX y CTPOK Ha
CITy0y 0€3 MOBAXXHUX MPUYUH TPUBATICTIO TIOHA ACCATH 10, ajie HE JIOBIIE HIK MICSIIb,
a00 X04 1 MEHIIE JecsaTu ai0, ajne JOBIIE HDK TpU J0O0M, BYMHEHI MOBTOPHO MPOTATOM
poky (I «6»). KBamidikyrounMu O3HaKaMH IBOTO 3J0YMHY (M. «B») Oyna camMOBUIbHA
BIJICYTHICTh TIOHAJ MICSI[b, OCOOJMBO KBaTi(iKyIOUUMH (TI. «T») — BUYMHEHHS 3JI0OUYUHY Y
BOEHHUH Yac, SKIIO0 CaMOBLIbHA BIICYTHICTh TpHBaja MOHa OJHY 100Y.

HezeptupctBoMm (cT. 241) BBaXkaau 3aUINEHHS BIMNCHKOBOI YacTHMHU ab0 MicIs
CITY)KOU 3 METOI0 YXWJIUTHCS BiJ BIHCHKOBOI CIYXOH, a TaKk camMO He3 SBJICHHS 3 TIE€HO
CaMOI0 METOI0 Ha CIyXOy IiJ Yac TPU3HAYCHHS, MEPEBEIACHHS, 3 BIIPSKEHHS, 3
BIJIMYCTKK a00 3 JIKYBaJIbHOTO 3aKJaay, BUMHEHE BIHCHKOBOCIYKOOBIIEM CTPOKOBOT
cyx0ou (1. «a»). KBamidikoBanuii ckjiajq BCTaHOBIIOBAB BIAMOBINAIBHICTh 32 BUYMHEHHS
TUX CaMHUX JiSHb Yy BO€HHUH dYac (m. «O»), ocobimBO KBamidikoBaHUI mependayan
cnerianpbHoro cyb’ekta — ocol0y o0dilepchKoro ckiamy, Mpamopiiuka, MiumaHa abo
BilICBKOBOCITYKOOBIISI HAJICTPOKOBO1 CITY>KOU (1. «B») UM BUMHEHHS JISTHHA Y BOEHHUHN 4ac
(m. «o»).

CaMOBUTbHE 3aJIMINIEHHS YacTUHU B 00MOBii oOcTaHOBI (CcT. 242) BBaxKanu
0COOJIMBO TSDKKHUM 3JI0YMHOM HE3aJIeKHO BiJI HOTO TPUBAIOCTI.

OO0O0B’SI3KOBUMH ¥ BiIMEXYBAJIbHUMH O3HAKAMH TAKUX 3JI0YMHIB OYITH:

e ycT. 239 KK VYkpainu — cTpok 10 TppoX 110 a00 MOBTOPHICTH MPOTATOM TPHOX

MICSIIIIB, @ TAKOK HASIBHICTh MPUBLICHOBAHOTO CKJIAy 3JI0UYHHY;
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e ycT. 240 — cTpOK BiA TphOX AI0 70 OAHOTO Micsls (M. «a») abo OuIbIle OJHOTO
Micsitis (TI. «B»), HASIBHICTh CHEIIAILHOTO CY0’€KTa B 1. «O»;

e ycCT.24] — HasBHICTh METU — YXWJICHHS B1J] BINCHKOBOI CIyKO0U;

e vy crT. 242 — nepenbayeHo 00ilOBY 0OCTaHOBKY SIK 00OB’SI3KOBY O3HAKY CKJIaay
I[bOT'O 3JIOYHHY.

Ha mnouatky 90-x pokiB XX cT. micins 3100yTTs YKpaiHOIO HE3aJIeKHOCTI Ta
npuitHATTS OCHOBHOTO 3aKkoHy Jep:KaBU aKTHUBI3yBajacs ASUIBHICTH II0JIO TOIIYKY
MPUHIIMIIOBO HOBUX HAIpPsIMIB PO3BUTKY KpHMiHaIbHOTrO TpaBa. B Ykpaini posnovanocs
akTuBHE po3pobsienHst HoBoro KK, sikuii BinoOpakaB Ou moTpeOu HezanexHo1 YKpainu i
BOJHOYAC OyB aJanTOBaHUM 10 BUMOT MIKHAPOJIHO-TIPABOBUX JOKYMEHTIB, KOHIIEMIIIN Ta
aktiB. OcHoBorw s npoektiB KK craB Mogensauit KK mis nepkas — unenis CHJI [6],
1110, BIJIMOBIIHO 710 MOCcTaHOBH MixmapiaMeHTchkoi acamouei kpain CHJI Bix 17 mrotoro
1996 poxy (Ne 7-5), maB cratu nns kpaiH — ydacHuis CHJl pexomenpariiHum
3aKOHO/JaBYMM aKTOM. 3a KulbKa pokiB g0 mpuiHATTS MoaensHoro KK, me 1993 poky,
aBTOPCHKHMI KOJEKTUB 1mia KepiBHUIITBOM B. M. Cwmitienka 3a 3aBmaHHaMm Kowicii
BepxoBHoi Pamu Ykpainu 3 muTaHb MpaBOMOPSAJIKY ¥ 3aKOHHOCTI OyB MiJTOTOBJICHUHN
nepmmii 3 mpoekTiB KK [151]. Oxnak ocHoBoO jy1s unHHOTO KK CcTaB iHIIMM TPOEKT — 3a
Ne 1029 Bin 12 TpaBus1998 poky [94], axuit miaroroBmia podoya rpyna KMYVY.

I'maa XVIII uporo mpoekty KK Mana Ha3By «35104MHU MPOTU BCTAaHOBJIEHOTO
TOPSIIKY HECEHHS BIMCHKOBOT CIIY»KOW» i oxoruroBana 34 CycHiibHO HEOE3MEeUH1 MisTHHS.
BinnoBiganpHICTh 3a CaMOBUIBHE 3JIMIICHHS BIMCHKOBOI YaCTHHHM a00 MICI CITyKOH
O0yno mependaueHo B cT. 356 mpoekty KK, sika mana Ha3By «CaMOBiUTbHE 3aTuIICHHS
JacTUHU abo Micus ciyxOm». Ilopsin 13 1i€r0 HOPMOIO B TIPOEKTI Oyiio mepeadadeHo
cT. 355 «CaMoBiibHA BiJTydKa» Ta cT. 357 «Jle3epTupcTBOY.

Yactura 1 cr. 356 mpoexty KK mepenbauana BIAMOBIAANBHICTh 3a CaMOBUIBHE
3aJUIIIEHHS YaCTUHU a00 MiCIsl CTy>KOM BICHKOBOCITYKOOBIIEM CTPOKOBOT CITYKOH, a TaK
camo He3’sIBJICHHS WOTO B CTPOK 0€3 MOBAXHUX MPUYMH Ha CIIYXOy mix 9ac 3BUTbHEHHS 3
YAaCTUHH, TPU3HAYCHHS, MEPEBEICHHS, 3 BIAPSKEHHS, BIAMYCTKH a00 3 JIKYBaJILHOTO
3aKjajy TPUBAJICTIO MOHAA TpU 100U, ajle He JoBuIe HDK Micsub. YactuHa 2 cT. 356

3JIOYMHOM BH3HA4ajga CaMOBUIbHE 3aJMIICHHS YacTHHH a00 MICI CIy»)O0HU 0c00010
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oQIEepChKOro  CKJaay, MPamoplIIiMKOM, MIUYMAaHOM YU  BiHCBKOBOCIYXOOBIIEM
HAJICTPOKOBOI CIIYXO0H, a TaK caMO He3 SIBJEHHS iX Y CTPOK Ha clykOy 0e3 MOBakKHHX
MPUYUH TPUBATICTIO MOHAJ JAECATH 110, ajie HE JIOBIIE HIX MICAIlb, @00 X0U 1 MEHIIIE HIXK
necaTh 110, ane JOBIIE HDK TpU A0OU, BYNHEHE MOBTOPHO MPOTATOM poKy. Y 4. 3 cT. 356
nependayeHo BiAMOBIJANIbHICT 32 CAMOBUIbHE 3aJUIICHHS YaCTUHHU a00 MICLS CIIyXO0H, a
TaK caMO HE3 SIBJIEHHS B CTPOK Ha CiIyXOy 0€3 MOBaXKHUX MPUYUH TPUBAIICTIO TOHAJ
OJIMH MICSIb, BUNHEHE O0coOamu, skl 3a3HadeHl B 4. 1 um 2 miei crarri. Yactuna 4 1iel
CTaTTl 3JIOYMHHUM BH3HAuaja CaMOBUIbHE 3aJUIICHHS YACTUHU a00 MICIS CIyKO0H, a Tak
caMoO He3 SBJIICHHSI B CTPOK Ha cIy>k0y 0e3 MOBaKHUX NMPUYWH, BYUMHEHI Y BOEHHHUH yac,
AKIIO CaMOBUIbHA BIJCYTHICTh TpHBaja MOHaJ ojaHYy nA00y. Yactuna 5 cr. 356 —
CaMOBUIbHE 3JIMILIEHHS YaCTUHU ab0 Micls ciiy>)kOu B O0HOBIN OOCTaHOBIIl, HE3AJIEKHO
BiJ] TpuBasiocTi [94].

Onpa3y MoxHa AIATH BUCHOBKY, II0 Ha KBadi(ikalliio isHb 3a CT. 356 MpoeKTy
KK VYkpainu BruiiBanu 6 Taki YWHHHUKU

CTPOK BIJICYTHOCTI BIICHKOBOCIIY>KOOBIIS B YACTHHI UM Ha MICII1 CIIYXKOWU;

O3HaKu Cy0’ekTa 370YMHY (BUMHEHHS id, nependadeHux y 4. 1 c1. 356, ocoboro
odilepchbKoro  CKJaay, MpParmopiIdKOM, MIUYMaHOM YH  BIHCHKOBOCIY>KOOBIIEM
HAJICTPOKOBOI CITy>KOH, moTpedyBano 0 kBaidikalii 3a 4. 2 miel cTaTTi);

BYMHEHHS JISTHHS TOBTOPHO MPOTSATOM OJAHOTO POKY;

4yac BUMHEHHS 3JI0YMHY — BOEHHUH 4ac (4. 4 cT. 356);

o0CTaHOBKA BUMHEHHS 3JI0YMHY — 00iioBa oOcTaHOBKa (4. 5 cT. 356).

[lomepenus nHopma, ct. 355 mpoekty KK, mepembauana BiAmoBimampHICTH 3a
CaMOBUIbHE BIJUTY4eHHS. 3JI0YMHOM BBa)XKQJIM CAMOBUIbHE BINIJy4eHHS 3 YacTHHH abo 3
MICIISI CITY>KOM BIHCHKOBOCTYKOOBIISI CTPOKOBOI CITY>KOH, a TaK caMO He3 SIBJICHHS HOTO B
CTPOK 0€3 MOBaXHUX MPHUYMH Ha CIYXOY: MiJ 4ac YBUIbHEHHS 3 YaCTUHU, NIPU3HAUYCHHS,
nepeBeICHHS, 3 BIIPSIKCHHS, BIITYCTKH a00 3 JIKYBaJIbHOTO 3aKJaay TPUBAIICTIO TIOHA]
OJIHYy 1100y, ane He Ourble HiX TpW J00H, abo X0d4 1 MEHIIe HDK J100a, aje BUYMHCHA
MOBTOPHO MPOTATOM Tpbox MicsuiB. Kamidikyrodoro o3Hakow (4.2 cT.355) Oyno

BUMHEHHS TakKWX [islHb BIHCBKOBOCIYKOOBIIEM, SKWM BigOyBa€ IIOKapaHHS B
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OUCUUIUTIHAPHIM  YacTHHI, a OCOOJMBO KBANI(pIKYIOUOO — BUMHEHHS JIISHHS,
nependoavyeHoro 4. 1, y Boennuit yac (4. 3 ct. 355) [94].

OCHOBHOIO BIIMEXXYBaJbHOIO O3HAKOIO MIsIHHS, MepegdadeHoro cr. 355, BiA
3JI0YHMHY, 3a3HaYE€HOTO B CT. 356, CTaB TEpMIH BIIJYyYEHHS YU 3aJUIICHHS YaCTUHU abo
MICLSI HECEHHS CIIYXOM: y CT. 355 HeTbcs Mpo BiICYTHICTh Cy0’€KTa 3JI0UMHY B YaCTHHI
YU MICI[I HECEHHsI CIIyOM MOoHaa oAHYy J00y, ajie He Oulbllie HDK TpU A00u, abo Xou 1
MEHIIIe HDK J00a, ajieé BUMHEHA IMOBTOPHO MPOTATOM TphOox MicsuiB. Y 4. 1 cr. 356
nepeadavYeHo OBIIMN TEPMIH: TIOHA TPU JOOH, ajie HE JIOBIIIEC HIXK MICSIIb.

[Tig yac posrmsay uporo npoekty KK Vkpainu nmonoxenHst cr. 355 cnpuyuuMHUIM
JUCKYCi0 3 TIPUBOJIY TOTO, YW BIPOBaAUTH iX cepen HopMm KK mim wac #ioro mpuiHSTTS,
9i BUKIIOUHUTH. 3aKOHOIaBeIb 00paB Ipyruii Bapiant — i B unHHOMY KK Takoro 3104uny,
K «caMOBLTbHA Bimtydkay», Hemae. Tooto KK Vkpainum 2001 poky nekpumiHaigizyBaB
CaMOBUIbHY BIJIYYKY, BIINOBIAQIBHICTE 3a Ky Oyno mnepeadadeHo B cT. 239 KK
1960 poxky 1 Oy1no 3anpornonoBano B cT. 355 npoekty KK Ykpainu.

[amra HopMma, ct. 357 npoekty KK, nepenbadana BiAmOBIaIbHICTh 3a 1€3€PTUPCTRO,
SIKUM PO3yM1JIM CaMOBUIbHE 3aJIUIICHHS BIICHKOBOI YaCTHHM a00 MICIIS CIYKOH 3 METOIO
YXUJUTUCS BiJ BIMCHKOBOI CIIy’)kOM, a Tak caMO HE3 SIBJICHHS 3 TIEI0 CaMOI0 METOI0 Ha
CykOy ™TiJ dYac TPU3HAYCHHS, TEPEBEJCHHs, 3 BIIPAJDKCHHs, 3 BIIMYCTKH abo 3
JiKyBaJIbHOTO 3akiany. KBamidikyrodor 03HaKOIW Oyl0 BUYMHEHHS JI€3€PTHUPCTBA Y
BOEHHMH yac [94].

BinmexxoBytouu 3mounnm, nepeadadeni cr. 356 1 357 npoexty KK VYkpainu, ciin
aKIIEHTYBaTH HA MICIll BUMHEHHS 3JI0YMHY: Y CT. 356 HIuiocs mpo «4acTUHY abo MicIe
cayx6m», y cT. 357 — mpo «BiiiCbKOBY uacTuHy abo Micue ciayxOu». He mimkom
3p03yM1I0, YOMY 3aKOHOJIaBEIlb BUSIBUB HEYBa)KHICTb.

[To-npyre, 3mounH, nepeadauenuit y cr. 357 npoekty KK, maB wiTko Bu3HaueHy
METy — YXWJICHHS Bi BIHCHKOBOI CITYOH, 1110 1 € IPYTOI0 BIAMEKYBAILHOIO O3HAKOIO IS
IIUX JiSTHB.

TepMiHM «3aJIMIIICHHS YU HE3 ABJICHHS», «Cy0’ €KT BUMHEHHS (PsA0BUM M oditiep)»

y aucno3uii cT. 357 npoekty KK He 3a3HayeHI.
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Orxe, mpoekt KK, skuii migroryeanma poOoua rpynma KMV [94], nmepenbauas
BIIMOBINAIBHICTG 3a TPU [ISIHHS, SIKI TMEPEeTYKYIOThCA 13 CYYaCHOIO HOPMOIO, IO
BCTAaHOBJIIOE BIAIIOBIIAIBHICTS 32 CAMOBUIbHE 3aJIMIIEHHS BIMCHKOBOI YaCTUHU a00 MICIII
ciyx6u (ct. 407 KK Ykpainn).

5 kBitHa 2001 poxy BPY mnpuiinsna KK VYkpainu [95], sxuit HabpaB 4MHHOCTI
1 Bepecust 2001 poxy. 3704MHU NPOTH BCTAHOBJIEHOTO TMOPSAKY HECEHHS BiMCHKOBOT
ciykOu (BIMCHKOBI 3JIOYMHHU) OXOIUIEH1 cTartamMu po3aury XIX OcoOnuBoi yacTuHU
KK VYkpainu, y Mexax sSKOro 30CEpeKEHO BCi BIHCHKOBI 3J10YMHU B 34 KpUMIHAIBHO-
mpaBOBUX HOpMax BiAnoBimHuX crateit — 13 401 no 435 KK Ykpainu.

Ha nymky C.O. Xapuronoa [198, c¢. 27], ciigx BuU3HA4YaTH [IeB’SITh BUJIB
BIMCHKOBUX 3JIOYMHIB: 1) MPOTH MOPSAKY MIIUIETIOCTI Ta BilicbkoBOi uecTi (cT. 402406
KK Vkpainn); 2) npoTd NOpsAKYy MNPOXOJKEHHS BiiichkoBOi ciyx6u (ct. 407—409);
3) mpoTH MOPSAAKY 30€peKEeHHS Ta KOPUCTYyBaHHs BiCbKOBUM MaitHOM (cT. 410-413);
4) mpoTU TOPSAAKY eKCIuTyartarii 030po€HHs Ta BilCbKOBOI TexHIkM (cT. 414-417);
5) IpOTH TOPSAKY HECEHHs CcherianbHux ciayxk0 (cT. 418-421); 6) npoTtu mNOpPSAKY
OXOPOHHM JepkaBHOiI TaeMmHHINl (cT. 422); 7)mpoTH TOPSAKY 3AIHMCHEHHS CBOiX
MOBHOB2)XCHb BIMCHKOBUMHU CIIY)KOOBUMH OCOOaMH «BIMCHKOB1 CIIY’KOOB1 3JI0YHHUN
(cT. 425—426-1); 8) mpoTH MOPSIAKY BUKOHAHHS BIMCHKOBOTO 00OB’ 13Ky B OO0 Ta B IHIIIHMX
ocoOmmBuX ymoBax (cT.427-432); 9) npoTu MOpSAKYy AOTPUMAHHS 3BHYAiB 1 TPABHUII
BiiiHM (cT. 433—435).

Ile# i y4yeHuwii 0OCTOIOBAB MO3MIIIIO, IO 3J0YUHU MPOTH TOPSAAKY MPOXOIKECHHS
BilicbkOBO1 ciyx0u (cT. 407-409 KK Vkpainu) noniuipHiIIe Ha3UBATU «3J0YUHU MPOTHU
MOpANIKy TepeOyBaHHS Ha BIMCHKOBIN CIykO01», YuM OyJie JIIKBiZIOBAaHO IHCIIPOIOPIIIIO
MIDXK 3arajJbHHUM IIOHATTSAM «BIHCBKOBHUH 3J0YMH», 110 MICTUTHECA B CT. 401: «BIICBKOBUMH
3JI0OYMHAMH BU3HAIOTHCS... 3JIOYMHU TPOTH BCTAHOBICHOTO 3aKOHOJIABCTBOM TIOPSIKY
HECEHHs a00 MPOXOKEHHS BIHCHKOBOI CITYXOM...», — 1 BIATIOBIIHOIO TPYIOI0 BIHCHKOBUX
3mouuHiB [198, ¢. 28].

HenpaBwibHOIO € MO3UIlisI, BIAMOBIAHO 10 SIKOi 3aMICTh OAHIET TPYMU 3JIOYMHIB

MPOTH TOPSAAKY MijIersocTi W BikchbkoBoi decTi (cr. 402-406 KK VYkpainwn)
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BUOKPEMIIIOIOTH JBI Ipynu: 1) 3JI04MHU NPOTH NOPAIAKY MIJIETIOCTI; 2) 31I0YMHU MOPSAKY
JNOTpUMaHHs BiiickkoBoi1 uecTi [198, c. 29].

3104uH, 1Mo nepeadavae BIAMOBIAANBHICTh 32 CAMOBLUIbHE 3QJIMIIIEHHS BiMCHKOBOI
yacTUHM a0o0 Micis ciyxou, nependayeno B cr. 407 KK Vkpainu. 3 ananizy Aucno3uiii
ct. 407 KK Bumnusae, mo B 4. 2 cT. 407 KK yTouHeHO K0j0 0ci0, SKI MOXYTb OyTH
MPUTATHYTUMU 70 BIINOBIAIBHOCTI (MOPIBHSHO 31 3ragaHuM Buie npoektoM KK i
nosioxeHHsasMu KK 1960 poky). BiniiimoBim BiJi MPpakTUKH JETATLHOTO MEPETIYeHHs BCIX
KaTeropi BIMCHKOBOCTYKOO0BIIB, siki nependayeHo B cr. 240 KK 1960 poky it ct. 356
npoekty KK, YUHHA  peJaKIis ct. 407 nepenbdayvae BIJIMIOBIIAJIBHICTh
BICHKOBOCHY>KOOBLIIB yCiX IHIIMX BHUJIB, OKpPIM BiMCHKOBOCIYXOOBIIIB CTPOKOBOT
BiliCbKOBOT cityx0u. Takox ciij 3a3HaunTH, 10 nosioxxkeHHs cT. 407 KK Vkpainu mictatb
Taky KBajipikylody O3HaKy, sK «OoioBa o0OCTaHOBKa», Mpo M0 WIUIOCS B
nexkpuminaiizoBaniii cr. 242 KK 1960 poky. MoxxeMo KoHcTaTyBaTH (haKT 3BYKEHHS
TekcToBoro HamoBHeHHs cT. 407 KK VYkpainu, mopiBHsSHO 3 monokeHHs MU cT. 240 KK
1960 poxky ii ct. 356 npoekty KK, 1 Bu3natu et ¢axt nepeparoto ynaHoro KK.

[TopiBHrotouu cT. 356 mpoekty KK 3i cT. 407 yunnoro KK Ykpainu, ciin 3a3HaunTH
OpoO CaHKIIl Ta TMOKapaHHsS, IO iX HAMOBHIOIOTH, MPO IO JETalbHO Oynae HTucs B
niapo3auti 3.3 nucepTariii. 3ayBakKHMO JIMIIIE TIPO 3HAYHE MOM’ sIKIIeHHs, mopiBHsAHO 3 KK
1960 poxy ta mpoektom KK, cankimiii, mo mnepeabavanu BuA 1 po3Mip TOKapaHHS 3a
BYMHEHHS CaMOBUIbHHMX BUIJTYYKH Y 3aJUIICHHS BIHCHKOBOT YacTHHHM 200 MICIS CITYKOHU
YM He3 SBJIEHHS BYaCHO 0€3 MOBaXXHUX MIPUYUH Ha CIyKO0y U J1e3epTUPCTBO.

3a mepion aii yuaHOro KK 3 2001 poxy momoxenHst cT. 407 ctaHOM Ha BepeceHb
2024 poky 1’ aTh pa3iB 3a3Hayu 3MiH. CTHUCIIO MPOAHANIIZYEMO iX CYTb.

[Tepmi 3Miam Oynu BHeceHi 3akoHoM YkpaiHu «IIpo BHECEHHS 3MiH JI0 JESKHX
3aKOHOJAaBYMX aKTIB YKpaiHW MI0JI0 MMOCUJICHHS BiIMOBIMATbHOCTI BIHCHKOBOCITYKOOBIIIB,
HaJaHHS KOMaHJMpaM J0JIaTKOBUX IPaB Ta MOKJIAIEHHS 000B’sI3KiB B OCOOIUBHIA TIEPi0I»
Bim 5 mrotoro 2015 poky Ne 158-VIII. IlomoxeHHs MU 11,0TO 3aKOHY OyiH pO3IIMPEHi
cakiii 4. 2 c1. 407 KK Vkpainu: 10 nepeniky mokapaHb 3a BUMHEHHSI I[bOTO 3JI0YMHY
3aKOHO/aBellb J0JaB TPUMaHHSA B JUCLHMILUIIHAPHOMY OaTaibilOHI Ha CTPOK BiA LIECTH

MICSI[IB 10 oHOrO poky [58]. TIpoTe Bxke 3a KiibKa JIHIB OyJI0 BHECEHO CYTTEBIIII 3MIHU
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70 1€ HOPMH 3arajioM, 1, 3BICHO, MOJIOXKEHHS 3akoHy YkpaiHu «IIpo BHeceHHs 3MiH 10
NeSKMX  3aKOHOJAaBYMX  AaKTIB  YKpaiHM I[I0JA0 TMOCHUJIEHHS  BIANOBIIAIBHOCTI
BIMCHKOBOCIYKOOBI[IB, HaJaHHS KOMaHJIUMpaM JIOJAaTKOBUX TMpaB Ta MOKJIAJCHHS
000B’s13KIB B 0co0MuBHiA iepioa» Bix 5 moTtoro 2015 poky Ne 158-VIII Oyno ckacoBaHo.

BigmoBigHo 10 monoxkeHb 3akoHy YkpaiHu «[Ipo BHeceHHs 3MIH [0
KpuminanpHoro xoaekcy VYKpaiHU OO0 TOCUJIEHHS BIANOBIAAIBHOCTI 3a OKpeMmi
BilicbKOBI1 3710unHM» Bia 12 mrororo 2015 poxky Ne 194-VIII, cr. 407 KK Ykpainu HaOyna
HUHIIMIHBOTO BUTIISIAY. 3MiHM Bif 12 mrotoro 2015 poky crocyBanmucs:

— BIJIMOBHU BIJ] TOKapaHHS y BUIJISAI TPUMaHHS B AUCIUIUTIHAPHOMY OaTanbiOH1
Ha CTPOK BiJ IIECTH MICAIIB 10 OJHOTO POKY, sike Oyjo 3ampoBajeHo B 4.2 cT. 407
OyKBaJIbHO KUJIbKa JIHIB TOMY, 1 MIOBEPHEHHS 10 MONEPEAHBOT CAaHKIIII, sKa mependadana
MOKapaHHs y BUIISIAL mTpady 0 cTa HEONMOAATKOBYBAaHUX MIHIMYMIB JIOXOJ11B TPOMA/ISIH
a00 ci1y>)k00BUX OOMEKEHb Ha CTPOK JIO JIBOX POKIB, a00 1M030aBICHHS BOJI HA CTPOK J0
TPHOX POKIB;

— Bukiany 4. 4 ct. 407 KK Ykpaiau B HOBIM pemakxiiii: «CaMOBUIbHE 3aJIMIICHHS
BIICHKOBOI YacTHMHHU a00 MICIS CIIY)KOH, a TaKoX He3 SIBJICHHS BYaCHO Ha CIyxO0y 0e3
NOBOXHUX NPHUYMH, BUYMHEHI B YMOBax OCOOJMBOIO TNEpiofy, KpiM BOEHHOTO CTaHy,
BUYMHEHE 0co0aMH, 3a3HAYCHUMHU B YaCTHUHAX MepIIii abo Apyrid miei ctatTi». ToOTo 115
HOpMa JCKpHUMIHAII3yBajla CaMOBLIbHE 3aJIUIINCHHS BIMCHKOBOI YacTHHM a00 MiCIs
CIIy>kOM Tl Yac BOEHHOTO CcTaHy a00 B 001i0Bii 00cTaHOBIl. OOCTaHOBKA I[LOTO 3JII0YHHY
MOTIOBHWJIACS «YMOBaMHU OCOOJHMBOTO Tmepiomy». Tako Ieil ckiaj 3J04YMHYy OTpUMAaB
BKa3iBKy Ha cy0’e€kTa — 0ocoOy, 3a3HaueHy B YaCTMHAX MepIIiid abo Ipyrii i€l cTaTTi.
BBajkaemo ocTaHHE YTOYHEHHS 3alBUM, aJKE IHIIIOTO Cy0’€KTa, HIK mepeadoavyeHuii y 4. 1
a60 2 ct. 407 KK Ykpaiau, OyTu HE MOXKE;

— TMOSIBU HOBOTO OCOOJMBO KBaTI(IKyHOYOro Ckianay 3j10ouuHy B 4. 5 cT. 407 KK
Vkpainn: «CaMOBUTbHE 3alMIICHHS BINCHKOBOI YaCTUHU ab0 MICI CITY»KOHM, a TaKOX
HE3 SIBJICHHSI BYACHO Ha CIy>KOy 0e3 MOBaXHUX MPUYMH, BYMHEHI B YMOBaX BOEHHOTO
cTaHy a0o B OOMOBIN 0OCTaHOBII, BUMHEHE OCOOaMH, 3a3HAYCHUMHU B YaCTHHAX MEPIIii

abo apyrii 1iei crarTiy. aKTUYHO 111 O3HAKK OyJI0 BU3HAUYCHO B MOMEPEIHIN pemaxiiii
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cT. 407 B il yeTBepTiil YaCTUHI. 3MIHU CTOCYBAJIMCS BKa31BKH Ha Cy0’€KTa 3JI0YMHY, KA €
3aiBorIo [60].

[lomanpmi 3MiHA A0 WI€T cTaTTi Oyau BHeceH! 3akoHOM YkpaiHu «IIpo BHeceHHs
3MIH J10 JESKMX 3aKOHOJABYMX aKTIB YKpaiHW IIOJ0 CHPOIIEHHS JIOCYI0BOTO
PO3CIIiIyBaHHS OKPEMHUX KaTeropi KpUMiHaJIbHHX IMPAaBOMOPYUIEHb» BIJ 22 nHCTONana
2018 poky Ne 2617-VIII, konu po3Mip mTpady 3a BUMHEHHS 3JIOUHMHY, NepeadaueHoro
4. 2 c1. 407 KK Ykpainu, 6yn0 BU3Hau€HO B pPO3MIp1 BiJ] OJIHIET TUCSAY] 10 YHOTUPHOX TUCSY
HEOINOJaTKOBYBAHUX MIHIMYMIB JIOXO/1B IpoMajisiH [56].

3akonoM Ykpainu «IIpo Baecenns 3miH 10 Kogekcy Ykpainu npo agMmiHICTpaTHBHI
npaBonopymieHHs, KpuMmiHanpHOTO KOAekCcy YKpaiHW Ta IHIIMX 3aKOHOJABYMX aKTiB
Ykpainu moa0 0coOIuBOCTEel HECEHHS BiHCHKOBOT CITY)KOM B YMOBaX BOEHHOTO CTaHy YH
B OoioBiit oOctaHoBI» Bix 13 rpymus 2022 poky Ne 2839-1X wactuny 5 cr. 407 KK
VYkpaiHu BUKJIQJICHO B HOBiM penakiii, a came: «CaMOBUIbHE 3aJMIICHHS BiHCHKOBOT
JacTMHHM ab0 MiCIs CIY>KOHM, a TaKOX HEe3 SBJIEHHS BYACHO Ha CIyXOy 0e3 MOBaKHHUX
IPUYMH BIHCHKOBOCTY)KOOBIIEM, BUYMHEHI B yMOBaxX BOEHHOTO CTaHy abo B OO0HOBii
oOcranoBi» [59]. i 3MiHu OyJi0 COPsIMOBAaHO Ha CIPOIIEHHS 3MICTY HOPMHU IUISIXOM
yIOCKOHANIEHHS (PITOJOTTYHMX MPaBUII i1 MOOYIOBH.

3akonom Ykpainm «IIpo BHeceHHs 3MmiH g0 KpuminambHoro ta KpumiHaibHOTO
NPOIECYAIbHOTO KOJIEKCIB YKpaiHW II0JI0 YCYHEHHS CYNEepeYyHOCTeW Yy KapaHOCTI
KpUMIHAIBHUX TpaBoropymieHs» Bix 13 mumas 2023 poky abzan mnepmidii 4acTHHU
YEeTBEPTOi BUKJIAJICHO B Takid pemakiii: «4. CaMOBUIbHE 3aJIMINIEHHS BIHCHKOBOT YaCTUHU
a00 MmicIs ciIy»)0H BiHCHKOBOCITY>KOOBIIEM, a TAaKOXX HE3 SIBJICHHSI HOTO BYaCHO Ha CITyk Oy
0e3 MOBAXHUX MPUYUH TPUBAIICTIO MOHAJ TPU 100HM, BUMHEHI B yMOBaX OCOOJHMBOTO
nepioay, KpiM BOEHHOTO CTaHy», a ab3all MepIIui 4acTHUHHU I1'SITOi BHKJIAJCHO B TaKii:
«5. CaMOBUIbHE 3aJIAIIICHHS BIMCHKOBOI JaCTUHU abo MICIIS CITyXKO0u
BIICBKOBOCITY’)KOOBIIEM, a TaKOX HE3 SIBICHHS MOro BYACHO Ha CIykO0y 0e3 MOBaXKHHX
MIPUYMH, BUMHEHI B OOMOBiIN 0OCTaHOBII, a TaK camMoO Ti cami Jii TPUBATICTIO TIOHAJ TPH
100H, BUNHEH] B YMOBaX BOEHHOTO CTaHy» [64].

OcranHi 3MIHM (AKTUYHO BCTAHOBWJIM OOOB’SI3KOBY KBaNI(IKylOUy O3HAKY

CaMOBLIBLHOTO 3aJUIICHHSA BIMCHKOBOI YaCTUHU abo MICIIs CITyXOHn
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BIICBKOBOCITY’)KOOBILIEM, @ TaKOX HE3 SIBJICHHS MOro BYACHO Ha CIykO0y Oe3 MOBa)KHUX
MPUYMH, BUNMHEHUX B YMOBaX OCOOJMBOIO MepioAy (KpiM BOEHHOTO cTaHy — y 4. 4 cT. 407
KK) ta B ymoBax BoeHHoro crany (y 4. 5 cr. 407 KK) — tpuBanictio nonan tpu ao6u. L1
3MIHM MPU3BEIU 0 JCKpPUMIHAII3AIli TaKUX AISTHHA, IO TPpUBAIM A0 Tphox A10. Cmin
ypaxoByBaTH, 1110 3a3HaueH1 B 4. 5 c¢1. 407 KK VYkpainu nisHHS, ane TpUBAIICTIO A0 TPhOX
10, He mianagaroTh mig airo . 172-11 KYnAIlL

Taka mo3uIlis BXKE CHUPHYMHUIA KPUTHKY B HAYKOBHX KoJaX. BHCIOBIEHO AyMKY
opo Te, IO HEOOXIIHO YCYHYTH TIPaKTUKY 3aCTOCYBaHHS MPUTATHEHHS 10
aJMIHICTPATUBHOI BiJMOBIJATBHOCTI BINCHKOBOCIYKOOBIIIB 32 CAMOBUIbHE 3aJIUIICHHS
BIICbKOBOT YaCTHMHH 200 MICHS CIIYKOH B yMOBAaX BOEHHOT'O CTaHy W pO3TJISIHYTH IIPaBOBI
MOXJIMBOCTI  IIOJAO TOCWJICHHS KPUMIHAJIBHOT BIAMOBIZAIBLHOCTI 3a BYMHEHHS
CaMOBUIBHOT'O 3aJIUIICHHS BIMCHKOBOI YaCTUHM a0 MICI[I HECEHHs CIIyKOM B yMOBax
BOEHHOT'O CTaHY, YHOPMYBAaBIIM HAaCTaHHS KpPHUMIiHAJIbHOI BiIIOBIIAJLHOCTI came 3
MOMEHTY CaMOBLUIBHOTO 3aJMIICHHS BIACHKOBOI YaCTUHHU ab0 MICISl HECEHHs CIYXOu B
yMOBax BoeHHOro ctany [133, c. 227].

Kpim Toro, mnpuBepraloTh yBary 3MiHH, SKI O€3MOCEPEIHBO CTOCYIOThCS
aHanizoBaHoi HopMU. 3akoHOM Ykpainu «[Ipo BHeceHHs 3MiH 10 KpuMiHaabHOTO KOAEKCY
VYkpainu, KpuMiHaIbHOTO TPOIECYyalIbHOTO KOAECKCY YKpaiHW Ta IHIIMX 3aKOHOJaBUYMUX
akTiB YKpaiHM 1100 BJIOCKOHAJICHHS KPUMIHAJIIBHOI BIITOBIJAIBLHOCTI 3a 3JI0YMHU TIPOTH
BCTAHOBJICHOTO TIOPSIIKY HECEHHS a00 MPOXOHKEHHS BIMCHKOBOI CIYKOW TIij 4ac il
BoeHHOTro ctany» Bin 20 cepmust 2024 poky Ne 3902-IX BHeceHO HU3KY 3MIH JI0 3MICTY
aHajJi30BaHOT HOpPMHU. MeTor0 3MiH € BIOCKOHAJCHHS Il 4Yac Jii BOEHHOTO CTaHy
KPUMIHAJIbHOTO 3aKOHO/IaBCTBA Yy c(pepi 3710YMHIB TPOTH BCTAHOBICHOTO 3aKOHOIaBCTBOM
MOPSIAKY HECEHHs a00 MPOXOKCHHS BIHCHKOBOI CIIY)KOHM, 30KpeMa II0JI0 BCTAHOBJICHHS
IOPUNYHO BHU3HAYCHHX MEXaHI3MIB 3BUIBHEHHS BIHCHKOBOCTYXOOBIIIB 30poriHnx Cun
VYKkpaidu BiJ BiIMOBIAAIBHOCTI 32 BUMHEHHS BIICHKOBOTO ITPaBOIIOPYIIICHHS.

Bignoigao 1o 4. 5 cr. 401 KK VYkpainu, ocoba, ska mig 4yac Jii BOEHHOTO CTaHy
BIIEpIlICE BYMHUWIA KpHUMIHAJbHE mpaBonopyulieHHs, nependadyeHe cr. 407, 408 KK
Vkpainu, moxke OyTH 3BUIBHEHA Bl KPUMIHAJIBHOI BIAMOBIJAIBHOCTI B MOPSIKY,

nepeadayeHoMy KPUMIHAJIIBHUM MPOIECyalbHUM 3aKOHOJABCTBOM YKpaiHU, SKIIO BOHA
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NO0OpOBUIBHO 3BEpHYJIacid 3 KJIOMOTaHHSAM JO CIIIYOro, MPOKypopa, CyAy IMpO Hamip
MOBEPHYTUCA 1O L€l abo0 I1HIIOI BIMCHKOBOI YacTUHU ab0 1O Micls CIyKOM st
MPOJOBXKEHHSI MPOXOJKEHHsI BIMCHKOBOI CIy>KOM Ta 3a HAasgBHOCTI MHCBMOBOI 3roJu
KOMaHaAupa (HayajdbHHUKA) BIMCHKOBOI 4YacTMHM (YCTAHOBH) Ha  MPOJOBXKEHHS
MIPOXOKEHHS TaKOK 0CO00I0 BINCHKOBOI CTyk0u [62].

Otxe, y 4. 5 ct. 401 KK VYkpainu 3a3HaueHO NMPO MOXKIUBICTH 3BUIBHEHHS BIJ
KpUMIHAJIBHOT BIIMOBIAAIBHOCTI 0COOHM, sIKa TiJ] Yac Jii BOEHHOTO CTaHy BIEPIIE BUMHHIIA
KpuUMiHajgbHE TpaBonopymeHHs, nepeadayeHe ct1.407 KK VYkpainm «CamoBuibHE
3aJIMIIEHHS! BINCHKOBOI YaCTUHU a00 Micus ciy>k06m», cT. 408 «/ezeprupctBo». 3 orsny
Ha Te, MO B cT. 401 BH3HAYCHO MOMIJIMBICTH 3aCTOCYBAHHS ITi€] HOPMU BHKJIIOYHO IIIOJO
ocoOu, fKa BIEplIe BUMHUJIA TaKl KPUMIHAJIbHI MPABOMOPYIICHHS MMiA Yac Aii BOEHHOTO
CTaHy, JOXOJAUMO BHUCHOBKY, 110 4. 5 ¢T. 401 KK VYkpainu nmommupioe cBor Ji0 Ha 0cCi0,
AK1 BIIEpIlIe BUMHUIIM 37TOUYMHHU, riepeadaydeHi came 4. 5 ct. 407 ta u. 4 ct. 408 KK.

3 omsiAy Ha BHKJIAJeHE, MOXEMO KOHCTaTyBaTH (DakT KOMi3ii: BIAMOBIIHO 0
noyioxkeHb 3akoHy VYkpainm «lIpo BHecenns 3miH g0 Koxmekcy VYkpainu 1mpo
aIMIHICTpATUBHI MpaBOMOpYyIIeHHs, KpUMIHAIBHOTO KOJEKCY YKpaiHU Ta IHIIHUX
3aKOHOJJAaBYMX aKTIB YKpaiHU MI0JI0 OCOOJIMBOCTEN HECEHHS BIMCHKOBOI CIy>kOU B yMOBax
BOEHHOT'O CTaHy 4M B O0MOBil oOctanoBI» Bia 13 rpymaas 2022 poky Ne 2839-1X [59],
HEMOKIIUBUM € 3aCTOCYBAaHHS CYJIOM J0 OCOOHM, SIKa BUMHUJIA B YMOBaX BOEHHOI'O CTaHY
gy B 0010BIi 00CTAHOBII ITpaBOIIOPYIICHHS, rependadeHe ct. 403, 405, 407, 408, 429 KK
VYkpainu, 3BUIbHEHHS Bij] BiIOYBaHHs mokapanHs 3 BunipoOyBanHsaM (4. 1 ct. 75 KK) [95].

[Ipote cynu HE MOTPUMYIOTHCS IIi€l 3aKOHOJ/IaBUOi 3a00POHH, MPSMO MOPYITYIOUH
Hopmu KK Vkpainu. Hanpuxnan, supoxkom Mykauiecbko2co MiCbKpatioHH020 CYOy
3axapnamcoxoi obnacmi y cnpagi Ne 303/2143/24 6io 24 eepecnsa 2024 poky ep. A. 6ys
BUSHAHUL GUHHUM Yy BYUHEHHI KPUMIHAIbHO20 NPAGONOPYULeHHs, nepeddaueno2o 4. 5
cm. 407 KK Vkpainu. A., 6y0yuu 8iticbKo80CIyHO08YEM BIICLKOBOI CLYIHCOU, NPU3BAHUM
nio uac moobinizayii Ha ocobausuti nepiod i nepebysarouu Ha NOCA0l HAYANLHUKA
eneKmpoCcmanyii 8i00LNeHHs MEeXHIUH020 00CY208Y8AHHS ABMOMOOLILHOI MEXHIKU 83600)
MexXHiuHo20 3a0e3neyenns OamanvlioHy MamepianrbHo20 3a0e3nedenHsl  BilUCbKoGol

yacmuHu, y nopywenns eumoe cm. 17, 65 Koncmumyyii Yxpainu, cm. 17 3axony Yrpainu
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«llpo obopony Vkpainuy, u. 1 cm. 1 3axony Ykpainu «Ilpo s&iticokoguti 0608 ’a30K i
giticbko8y cayacoyy», cm. 11, 16, 129, 130, 199 Cmamymy sHympiunvoi ciysircou 36potinHux
Cun Yxpainu u cm. 4 Jlucyunninapnoco cmamymy 36potinux Cun Yxpainu, yceioomaronodu
CYCNilbHO Hebe3neunull xapakmep c8oix Oiu, nepeddbauaioyu ix CYChilbHO Hebe3neuHi
HacnioKku ma oax)carodu ix HAcmauHs, He 6axcaoyu NepeHoCUmu CKIAOHOWI BillCbKOBOI
CYoHcOU, 3 Memor MuM4aco80 YXUIUMUCS 8i0 NPOXOONCEHHS BIUCLKOBOI CyocoOuU, uepes
ocobucmy HeOUCYUNIiHOB8aAHIiCMb, 0e3 0036071y KOMAHOYB8AHHA MA HAYANbHUKIB, SKUM
nionopsiokosarnuti 3a ciyxcoor, 10 eepecns 2022 poxy niciisi 3a6epulenHs CMayioHapHO20
JUKYBAHHS 8 KOMYHAIbHOMY nionpuemcmsi «Boauncoka obaacHa KUiHIYHA JIKAPHAY
Bonuncvkoi obnacuoi paou ma nicis 3aKin4eHHs peKOMEHO08AH020 BiliICbKOBO-NIKAPCHKOIO
KOMICIEIO NPpU YbOMY MEOUYHOMY 3aKIA0L CMPOKY GIONYCMKU 3d CMAHOM 300p08 s Oe3
NOBANCHUX NPUYUH He NPUOY8 Yy pO3MAULY8aAHHSA BiliCbKOBOT yacmunu ma 0y8 i0CymHili Ha
BILICLKOBIU CYdHcOi 6e3 nosadxichux npuuur 0o 15 aucmonada 2023 poxy, npooosuu uac
Ha 61ACHUU pO3CY0, He NO08 A3VI0UU €800 OIANbHICMb 3 NPOXOONCEHHAM GIUCLKOBOI
cayocou. I'p. A. 6y8 6u3HaHUti 6UHHUM ) BUUHEHHI KPUMIHANbHO2O NPABONOPYULEHHS,
nepedoauernozo u. 5 cm. 407 KK Vkpainu. Cyo npuszunauus tiomy noxapawHs y 6uoi
nozbaenenHs 6oni Ha cmpok 5 (n’samv) pokie. Ha niocmasi cm. 75 KK Ykpainu ep. A.
36iIbHEeHUU 8i0 6I00YBAHHA NOKAPAHHA 3 GUNPOOVEAHHAM 3 ICHUMOBUM CMPOKOM HA
3 (mpu) poxu [29].

BigmoBigao mo 4.5 ct.407 KK Vkpainu, camoBUIbHE 3aJIMIICHHS BiHCHKOBOT
JacTHHH a00 MICIS CITy>kKOU BIHCHKOBOCTY>KOOBIIEM, a TaKOX He3 SBICHHS HOro BYaCHO
Ha CIIy)k0y 0e3 MOBaXKHUX NMPHYHMH, BUNHEHI B 00HOBiIM 00CTaHOBIN, a TaKOX Ti cami Aii
TPUBAIICTIO TIOHAJ TpU JOOM, BUMHEHI B yMOBAaX BOEHHOTO CTaHy, KaparOThCs
M030aBJICHHSIM BOJII Ha CTPOK BiJ IT’SITH JIO JECATH POKIB. 3TIAHO 3 MOJOKEHHSMH Y. 5
ct. 12 KK VYkpainu, ineTbes npo TSHKKUH 3109uH. TOX MOCTae MATaHHS 010 JOIIILHOCTI
HaJTaHHS MOJKJIUBOCTI 3BUILHEHHS BI KpUMIiHATBHOT BIANOBITAJIBHOCTI
BiIlICBKOBOCITY>KOOBIIIB, SIKi B yMOBaX BOEHHOTO CTaHy BUMHWIIM, X04a W yIepIie, yMUCHUN
TSOKKAM 37TOYUH.

Kpim Toro, y 1iii HOpM1 BUKOPUCTAHO MOBHY KOHCTPYKIIIIO «MOK€e OyTH 3BUIbHEHA

Bl KpUMIHAJIBHOI BIAMOBIAAIBHOCTI». Ile 03Hauae, 1110 HaBITH 32 HASBHOCTI MEPEIYMOB,
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nepenOauenux HoBow 4. 5 cr. 401 KK Vkpainu, cya BmpaBi, ajge He 3000B’s3aHHIMA
3BUIBHUTH 0CO0Y BiJ KpUMIHAJIBHOI BIANOBIAANBHOCTI [32].

[Ipoektom 3akony VYkpainum «IIpo BHeceHHs 3MiH 10 KpuminanbHOro Ta
KpuminaabHOro nporecyaibHOTO KOJIEKCIB YKpaiHH 1070 BIAMOBIIATBHOCTI 32 CKOEHHS
KPUMIHAJIBHUX TPABOIMOPYIICHB, IOB’SA3aHUX i3 CAaMOBUIPHMM 3aJIMIICHHSIM B yMOBax
BOEHHOTO CTaHy BIMNCHKOBOI YacTMHM abo Micusg ciyxou», peectp. Ne 13260 Bin
05.05.2025p. 3 METO  BJIOCKOHAJEHHS KPUMIHAJIBHOTO Ta  KPUMIHAJIBHOTO
MPOIIECYaJIbHOTO 3aKOHOJIAaBCTBA y YACTHHI 3aCTOCYBaHHS MiJACTaBH JIJIsl 3BUILHEHHS BiJ
KPUMIHAJIBHOT BIAMOBIIAJBbHOCTI 32 CKOEHHA BKa3aHOi KaTeropli KpUMIHAJIBHUX
PaBOMOPYIIEHb 3aMpONOHOBAHO KUTbKAa 3MIH 1 JIOMIOBHEHB J0 MOJIoKeHb YnHHOTO KK
[214]. Tak, IpONOHYETHCS:

1) Bukmtountn yactury 5 cT. 401 KK, 3rigHO 3 5SIKOIO BIHCHKOBOCTYXOOBEIH MOXKE
OyTH 3BUIBHEHUU BiJ KPUMIHAJIBHOI BIAMOBIAAIRHOCTI 3a BIIEpIE BUMHEHE MiJ 4ac il
BOEHHOTO CTaHy JisHHSA, nepeadadeHoro ct. 407, cr. 408 KK, 3a ymoBH, 1m0: a) BiH
TOOpPOBUTBHO 3BEPHYBCS 13 KJIOMOTAHHAM JO CJIAY0r0, MPOKYpopa, CyAy IPO Hamip
MOBEPHYTHUCS 10 MICIS CIYKOW Il MPOJOBKEHHS MPOXOJKEHHS BIMCHKOBOI CIYKOH,
0) HasiBHA MHChMOBA 3r0jla KOMaHAMpa (HavyadbHUKA) BIMCHKOBOI YaCTUHM (YCTAaHOBH) Ha
IIPOJIOBXKEHHS TTPOXOKCHHSI HUM BIHCHKOBOI CITYKOH;

2) nonoBuutu Ilpukinnesi ta [lepexinai monoxxenHss KK Hopum myHkTOM 24, KM
BU3HAYUTH CXOXY IIJICTaBY 3BIILHEHHS BiJ KPHMIHAJIBHOI BIJIMOBITAIIBHOCTI 3a BIEPIIE
BUYMHEHE TaKe caMmMe€ TPABOMOPYIIEHHSA, 3a YMOBH, IO BIHCHKOBOCITYKOOBEIIh:
a) TOOPOBITFHO TOBEPHYBCS 10 BIAMOBITHOTO MICIS CIy>KOH, 0) MPOTOBKUB BUKOHAHHS
00O0B’sI3KIB BIMCHKOBOI CIIy»KOM HE MEHIIEe TPhOX MicAIiB (y pa3l CKacyBaHHS YU
MIPUMTMHEHHS! BOEHHOTO CTaHy a00 3BUILHEHHS 3 BIHCHKOBOI CITY>KOU 32 CTAHOM 37I0pOB’ S —
HE3aJIe)KHO Big TepMiny) [214].

Ha mymxy M.I. XaBpoHioka, BKa3aHUW TPOEKT 3aKOHY HE BHUPINIyeE TPOOIEMH
CaMOBIUTBHOTO 3QJIMIIICHHS BICHKOBOCITYKOOBIISIMU BIHCHKOBOT YaCTHHM UM 1HIIIOT'O MICIIS
cnyx6u. Ha Biaminy Big yunHoro KK, npoekt 3akony ani npononye 3MiHu 10 KK, ski
BH3HAYaIOTh YMOBOIO 3BUIBHEHHS BI1J] KPpUMIHAIBHOI BIMOBIAAIBHOCTI 3T0/y KOMaHAUpa

PO MOKJIMBICTh MPOJOBXKEHHSI TMPOXOJKEHHS BIMCHKOBOI CIIyXOM BIJINOBIIHUM
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Mi03pI0BaHUM a00 OOBHHYBa4Y€HUM, aHl MICTUTh BiAnoBiaHOI Biacwiku 1o KIIKII Ilpu
npomy 3MmiHu A0 [lepeximanx nmomoxkers KIIK Bu3HauaroTh, 10 Taka 3roja KOMaHIUpa €
000B’s13k0BO10. [[UM CTBOpIOETHCS KOJMI31SL MK 3aKOHaMH, SIKa Ha MPaKTUI[l MOXe
3a0510KyBaTH BUKOHaHHs mojioxkeHb KK. Amke sKIIO KOMaHIWp HE HAAACTh 3TOJH, TO
BUKOHATU ToJiokeHHsT ab3amy 1 m. 24 IlpukinneBux Ta Ilepeximaux monoxenb KK
BUSBUTBCS HEeMOXJIUBHUM. OKpiM TOro, MPOEKT 3aKOHYy HE BPaxOBYE HASIBHICTb
HEIMOOJMHOKUX BUIAJIKIB, KOJIM BICHKOBOCIYKOOBIIIB, 1110 BUMHWIIU JISTHHS, Teper0aucHe
ct. 407 KK, HIXTO HE pO3IIyKye, a 3a OOJIKOM OCOOOBOrO CKJIaAy BOHU BBAKAKOTHCS
TaKUMH, 110 MPOJJIOBKYIOTH MMPOXOJIUTH BIICEKOBY CITy»0y. BueHmii BBaxae, 1o 3a3HaveHi
KOJII31i MOXYTh CTBOPUTH 3HAauyHI OIOPOKPATUYHI CKJIAIHOIIl 1 BHUKOPUCTOBYBATHCS 3
KOpYIIIiiHOI0 MeTorO [215].
Hatomictes M.I. XaBpontok npornonye gomnoBuut HopMu KK iHmIow crarrero, sika
0 mependauniia MOXKJIUBICTh 3BUIBHEHHS BiJl KpUMIHAJIBHOI BIAMOBIZAIBLHOCTI O0COOM 3a
BIIEpIlIE BYMHEHE caMOBUIbHE 3anuiieHHs micus ciayxou (ct. 407 KK), neseptupctBo
(ct. 408 KK), yxusieHHs BiJ] BUKOHaHHS 000B’S3KiB BIiCHKOBOI CIy>KOU 1HIITUM CITOCOOOM
(ct. 409 KK), a Takox yXuJeHHs BiJl MPU30BY Ha BIHCHKOBY CIYXKOY MiJ Yac MoOLIi3aIlii,
Ha ocoOmuBui mepiox (ct. 336 KK), skmo BoHa: a) 10 Bpy4YeHHsS i IHUCHMOBOTO
MOBIOMJICHHSI TPO 03Py JIOOPOBIIBHO 3’sIBUJIACS IS BUKOHAHHS BiAMOBITHOIO
000B’SI3Ky JI0 MICI TPOXOJKCHHS CIY’)KOM a00 TEepUTOPIaIbHOTO OpraHy BIHCHKOBOTO
yIpaBIiHHA, a00 JI0 OpraHy MPaBOMOPSJKY YW MPOKypopa; 0) HEBIAKIAAHO Mmoyana abo
MPOJIOBKIIJIA BUKOHAHHA OOOB’S3KIB BIMCHKOBOI CIy>)kOM HE MEHIIEe ABOX a00 TPhOX
MICAIiB, 10 O(MIMifHO MIATBEP/HKEHO BIAMOBIIHUM KOMAaHJIMPOM BIHCHKOBOI YaCTHHH
(Ha4aIbHUKOM ycTaHOBH) [215].
3rigHo 3 Konneniiiero peopMyBaHHS KPUMIHAIBHOTO 3aKOHOJABCTBAa YKpaiHU Ta
Vkazy llpesunenta Ykpainu Big 7 BepecHs 2019 poky Ne 584/2019 «Ilutanus Kowmicii 3
MUTaHb TPaBoBOi pedopmu», B YKpaiHi aKTUBI30BAHO MIATOTOBKY ¥ Yy3araabHEHHS
MPOTIO3UIII CTOCOBHO 3MiH JO 3aKOHOJABCTBAa MPO KPUMIHAIBHY BiAMOBIJATBHICTH
nuisixoM po3pobienHs HoBoro KK Vkpainu. IlpoananizyBaBimm npoekt HoBoro KK
Vkpaiau [152], mu BusiBiin, mo migpo3ain 1 «3mounnu» ta nigpo3ait 2 «lIpoctymkuy

po3auty 10.2 «KpumiHanbHi1 OpaBONOPYIIEHHS MPOTU MOPSAKY MPOXOKEHHS BIHCHKOBOI
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cnyxOm» KHHTH aecsaToi «KpumiHaabHI TPABOMOPYIIEHHS MPOTH TOPSAIKY HECCHHS
BIMICHKOBOT CIIyOM» nepeadadaroTh BIAMOBIAAIBHICTD 3 T1 AISHHSA, Kl HUHI KaparoThCs
BiAMoBiAHO 10 mosioxkeHb CT. 407 yumnHoro KK Vkpainu «CamoBiuIbHE 3aiuIIeHHS
BIICBKOBO1 YacTUHU a00 Mmicus ciy:k0m». 3okpema, cr. 10.2.3 «CamoBUIbHE 3aIHILIEHHS
MICIISI CITyKOW» BCTAHOBJIIOE BIAMOBINANBHICTh BIMCHKOBOCITYKOOBIIS, SIKMM Ha CTPOK
noHaa 7 A0 caMOBUIBHO: a) 3aJUIIMB MICUE CIyXOHu; O) yXWJIMBCS BiJ BUKOHAHHS
000B’s13KIB BIIICBKOBOI CI1y>K0U; B) HE 3’ ABUBCS BYaCHO 0€3 MOBaXKHOI MPUUMHH Ha CITYKOY
B pa3l MOro MNpU3HAYEHHS, NEPEBEACHHS, BUIPAJKEHHS, BIAMYCTKHU, JIKyBaHHS a0o
3BUIBHCHHS 3 pO3TallyBaHHS BIHChKOBOi YacTWHU. Taki il TPOMOHYETHCS BU3HABATH
3JI0Y4MHOM 3-TO CTYIEHS, 1110, BIAMOBIAHO /10 TOJIOXKEHD 4. 4 cT. 2.5.9 «CTymneHi TSKKOCTI
3JIOYMHY», BBAXKAETHCS TaKWUM, IO CIPUYMHHWB 3HAUHY Imkoxy. [lomoskenns cr. 10.2.5
«CaMOBUIbHE 3aJMIICHHS MICId CIyxkO0uM 10 cemu nAi6» mependayaroTh, 10
BIICHKOBOCITY>KOOBEIIb, SIKUW HA CTPOK BiJl OJIHIE€T 10 ceMU 1110 CaMOBUIBHO: a) 3AJIMIINUB
Miclle clyxk0u; O) yXWJIMBCS BiJl BUKOHAHHS OOOB’SA3KIB BIHCHKOBOI CIyXOU; B) HE
3’SIBUBCS BYACHO 0€3 TMOBaXXHOI MPUYMHU Ha CIY>KOy B pa3i MOro Mnpu3HAYCHHS,
NIepPEBE/ICHHSI, BIAPSKEHHS, BIIMMYCTKH, JIKYBaHHS a00 3BUIBHEHHS 3 PO3TalllyBaHHS
BiIiICbKOBOT YaCTUHU BYMHUB MIPOCTYIIOK.

I{ikaBo, 110 AE3epTUPCTBO 3aMPONOHOBAHO JICKPUMIHAJI3yBaTH, HATOMICTh BBAXKaTH
03HAKOI0, IO IMIJBHUINYE TSDKKICTh 3JI0YMHY Ha OAuH CTymiHb (cT. 10.2.2) BUMHEHHS
YMHUCHOTO 3JI0YMHY, TMependadeHoro crarrero 10.2.3, moegHaHOTO 3 MiAOYpPIOBAaHHIM
IHIIIOTO BIMCHKOBOCIY>KOOBIIS 7O J€3ePTUPCTBA a00 3 METOI0 HA3aBXKJIU YXWJIMTHCS Bil
BIiCbKOBO1 city’)kOu (mezeptupctBo). To6To B mpoekti HOBoro KK peseptupcrBom
BU3HAETHCS yXWICHHS Bill BIMCHKOBOI CIY)KOM Ha3zaBXIu. Aje Ie3epTUPCTBO
MPOIOHYETHCS BU3HABATH OOCTaBUHOIO, SKa OOTSDKy€ TIOKapaHHsS B pa3i BUYMHEHHS
CaMOBIUIBHOTO 3aJIMIIIEHHS BIHCHKOBOT YacTHHU a00 Micts ciryx0ou [104, c. 68].

[TopiHtoroun momnoxkeHHs cT. 10.2.3 mpoekty HOBoro KK 3 monoxeHHSIMU YUHHOT
ct. 407 KK, cmim akmeHTyBaTh Ha ICTOTHOMY CHPOIIEHHI TEKCTYy 3a00pOHH: 3 JOBOJII
00’emHoi cT. 407, sika Ma€e I’SITh 4YacTUH, Po3poOHUKU TpoekTy HoBoro KK 3HauyHo

3BY3WJIM U MOJIETINIIN 3MICT MPONOHOBaHOT HOpMU. Cepel HOBEIl:



63

— 3arajlbHOI0 € TPUBAIICTh CAMOBUIHHOTO 3AJIMLIEHHS MICIHS CIyKOU: MOHAJ CiM
110, SIKIIO HAEThCA MpO 3704YMH, ab0 Bl OAHIET 7O cemMu 10, SIKIIO HAETHCS PO
MpPOCTYNOK (y TEKCTI YMHHOI HOPMHM TEPMIHU BapilOlOThCs: MOHAH Tpu n006M (4.4 1 5
ct. 407 KK), nonan tpu n106u, aje He JoBIIe HK Micsalb (4. 1 ¢t. 407), moHan necsth 110,
ajie He JOBIIIE HDK Micsllb, a00 X0Y 1 MEHIIIe HIK JecsITh A10, ane OuIble HIX TpH 100H,
BUMHEH1 TOBTOPHO NPOTATOM poKy (4. 2 cT. 407), moHaa oguH micsaus (4. 3 ct. 407);

— PpO3IIUPEHO KOJIO CYO’€KTIB, SIKUM € JUIIe BIMCHKOBOCIYXOOBEIb 0€3
nudepeHIialii CTpOKOBOi Ud Oy/Ib-SIKOTO IHIIOTO BUAY CIIyKOH (y TEKCTI YUHHOT HOPMU
HaeTbcss Npo  BIMCHKOBOCTYKOOBIIB CTpOKOBOi ciayx6u (4. 1 cr. 407) abo
BIICHKOBOCITY>KOOBIIIB (KpiM CTPOKOBOI Ci1y»0u) (4. 2 cT. 407).

3MmeHIIeHHs o0csry mpornoHoBaHux crated 10.2.3 Tta 10.2.5 BigOynocs mnuisgxom
CIIPOILCHHS 1X JUCIO3UIINA Yepe3 YCYHEHHSI 3HAYHOi KUIBKOCTI CTPOKIB CaMOBUIBHOTO
3QJIMIICHHS BIMCHKOBOT YacTUHU a00 MICI CIIYy»OH, M0 MNpu3BeIo (HAKTUYHO [0
MOCWJICHHS KPUMIHAJIBHOI BIAMOBIMAJIBHOCTI 3a Taki MISHHSA (HA TEPIIUMN TMOTJISIA) 1
BUHECCHHS 3a MEXl JUCHO3UIIN ITUX cTaTedl KBaM(IKYOYMX O3HAK 3 OJHOYACHUM iX
nepen0ayeHHsIM y MOJOXKEHHAX 3araibHol YyacTUHU MpoekTy HoBoro KK.

[IpoananizyeMo mokapaHHs 3a Il JISHHS JeTajbpHimie. BiamoBiHO 0 MOJ0XEHB
cT. 3.2.5 «Cankiii 3a 37TI04MHNY, 32 37I0YMH 3-TO CTYIIEHS BCTAHOBIEHO mITpad y po3Mipi
Bim 1000 1o 2000 po3paxyHKOBUX OJMHHUIIL a00 yB’SI3HEHHS Ha CTPOK Bif 3 10 4 pOKIB.
BignoigHno 10 4. 3 cr. 3.2.1 «Buau nmokapaHb 3a 3JI0YMHHU 1 TMPOCTYIIKK», 32 BUMHEHHS
MPOCTYNKY BCTAaHOBIIOIOTHCS SIK OCHOBHI Taki BUJAM TOKapaHb: TPOIIOBE CTATHEHHS B
po3mipi Bix 50 1o 100 po3paxyHKOBUX OAWHHUII, Oe301uIaTHi podotu Bia 1 g0 3 micsmis,
oOMekeHHs cBOOOAM TiepecyBaHHs Bifl 15 qHIB 10 3 MicAIIiB, apelT Ha TOW caMHUil CTPOK.
BinmoBimHo mo momokeHb cT. 1.3.2, po3paxyHKOBa OIWHUIII, SIKa BCTAHOBJIECHA IS
BU3HAYCHHS PO3MIpPIB mpeameTa ado 3aco0y BUMHEHHS! KPUMIHAIBHOT'O TIPABOMIOPYIIIEHHS,
a TaKOX CHOPUYMHEHHS HUM MaWHOBOI MIKOAW W po3Mmipy mTpady Ta TPOIIOBOTO
CTATHEHHS, 10piBHIOE 200 rpUBHSIM.

Hecknagno mopaxyBartu, 110 BIAMOBIIAIBHICTH 3a AIAHHSA, mependadere cT. 10.2.3

«CaMOBUIbHE 3aJUIIEHHS MICLS CIIYKOW», MOXKE mependayaTd HakiaJleHHs wmrTpady B
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po3mipi Big 200 000 mo 400 000 rpH, a cT. 10.2.5 «CamoBLUIbHE 3aTUIIIEHHS MICLS CIIY>KO0U
1o cemu 1116» — Big 10 000 mo 20 000 rpH.

OTxe, MUTaHHS KPUMIHAIBHOT BIAMOBIAQAIILHOCTI 32 BUMHEHHS BINCHKOBUX 3JI0YMHIB
y pi3HI MEpioAM ICHYBaHHS HAIIOi Jep:KaBH OyJI0 PErJaMEeHTOBAHO MO-pI3HOMY:
MOYMHAIOYM 3 BIJICYTHOCTI OYyJb-SKOi BIAMOBIJAIBHOCTI 3a 3JIOYMHM 1€ Kateropii (3a
yaciB KuiBcbkoi Pyci, X—XI cT.) — 1 10 ICHYBaHHS YOTHPbOX CYMIKHHX KPUMIHAIBHO
KapaHuX JisiHb, OB’ SI3aHUX 13 CAMOBUIBHUM 3aJIMIIEHHSM BIMCHKOBOT YaCTUHU ab0 MiCIIs
ciyx6u (y KK 1960 poky).

Onnak, 3azHadae M. M. CeHbKO, CTaHOBJEHHS BINCHKOBO-KPUMIHAIHHOTO
3aKOHOJJAaBCTBA YKpaiHW HE CJil OTOTOKHIOBATH 3 ICTOPIEI0 PO3BUTKY KPUMIHAIBHOIO
3aKOHOJ/IABCTBA JIEpXkKaB, 0 CKJIaAy SKUX Hajlexala YKpaiHa B pi3Hi nepiogu [162], amke
BIAIIOBITAJBHICT, 3a 3JIOYMHHM, IIOB’S3aHl 13 CAMOBUILHMM 3aJIMIICHHSIM BIMCBKOBOI
yacTMHM a00 Micls ciyk0u, B YKpaiHi mependadaid il HOpMH HAIllOHAJIBHOTO IpaBa.
3okpeMa, 3a yaciB Kozauumnu Ykpaina Oyna aBTOHOMHOIO, MaJjia BJIACHY JIE€PXKaBHICTb,
IpaBOBY CHUCTeMYy Ta crenudiyHe BiiChKOBO-KpHMiHalbHE 3akoHOAaBcTBO. Y XVIII cr.
HOPMATHUBHO-IIPABOBUM aKTOM, IO PETYJIOBAB MUTAHHS BIAMOBIIAIBLHOCTI 3a 3J0YMHH,
MOB’s13aHI 13 CaMOBUIBHMM 3aJIMIICHHSM BIMCHKOBOI YacTHHM abo0 MicHs CIyXOu B
VYkpaini, Oynu «IIpaBa, 3a IKUMU CYAUTHCS MaTOPOCIMCHKUI Hapoa». 3a 4aciB AISIIBHOCTI
Hentpanbuoi Pamu, reremanaty i Jupexrtopii YkpaiHa Tako Hamarajiacsi CTBOPUTH
BJIACHUM 3aKOH IMPO KPUMIHAJIBHY BiANOBIIAIBHICT, IO MepeadadaB BiaIOBIIAIbHICTD 3a
BiliCHKOBI 3JIOUYMHHU 3aTraJiOM.

OTxe, icTOpis PO3BUTKY BIMCHKOBO-KPUMIHAJIBLHOTO 3aKOHOJABCTBA  TICHO
MOB’s13aHA 31 CTAHOBJICHHSM apMii B JI€piKaBi: K 3arajbHE 3aKOHOJABCTBO 3 SBISETHCS 1
PO3BHBAETHCS Pa3OoM 3 BHUHHKHCHHSIM 1 CTaHOBJEHHSIM JIep)KaBH, TaK 1 BIHCHKOBE
3aKOHOJIAaBCTBO (KPUMIHAJIBHO-TIPABOBI AaCMEKTH) TICHO TOB’si3aHE€ 31 CTBOPEHHSIM

30poitanx Cuit y pi3Hi Iepiou CTAaHOBJICHHS YKpaiHCHKOI AepkaBu [162; 209].
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1.3. KpuminajibHa BiINOBiJaJbHICTh 32 caMOBUIbHE 3ajIMIIEHHS BilCHKOBOI

YACTHHHU 200 Micus CJOYy:KO0M B IeIKUX 3apyOlKHMX KpaiHax

CucteMHUN aHalli3 KPUMIHAIBHOI BIAMOBINAJIBHOCTI 3a CaMOBUIbHE 3ajUIICHHS
BIICBKOBOT YacCTHMHHU a00 MICUS CIyXOM B JESIKUX 3apyODKHHUX KpaiHaX € HEoOXITHUM
€JIEMEHTOM HAUIOro JOCHIKEHHS. 3aBASKA aKTHBHIA MIXHApOIHIN CHIBOpalll MU MaeEMO
MOJKJIUBICTh TPYHTOBHO O3HAHOMITFOBATHCS 3 TPABOBUMH CHCTEMaMH IHIIUX JEepXkKaB i
BUBYATH iX ocoOmmBocTi. OTpUMaHi pe3yiabTaTh JOCHIHKCHHS 0e3M0CepPeTHhO MAaTHMYTh
BIUIMB Ha (HOPMYJTIOBAHHS TCOPETUYHMX BHMCHOBKIB 1 MPOIO3MINI IIOJ0 MpeaMeTa
JTOCIIDKCHHS, 110 HAJacTh MOXKJIUBICTH BCTAaHOBUTH, SIK TPOOJEMHI THUTaHHS
KpUMIHAJIBHOT BIAMOBINAJBHOCTI 3a CaMOBUIbHE 3ajUIIEHHS BIACHKOBOI YacTHMHU a0o0
MICIISL CITY>KOM BUPIIIYIOTH Y pi3HUX KpaiHaX. Kpim toro, 87,6 % pecrnoHAeHTIB BBAXKAIOTh
KOPMCHMM BHMBYCHHS 3apyODKHOTO JOCBITy 3 IBOTO HHUTAHHS JJIS MOXIMBOCTI HOTO
IMIUIEMEHTAIlli B Hal[IOHAJIbHE 3aKOHOJAABCTBO (I0AATOK A).

Crnig 3ayBaXkKUTH, 110 MPOOJIEMHI MUTAaHHSA KPUMIHAJIBHUX MPABOMOPYIIEHb MPOTU
BCTAHOBJICHOT'O TOPSJIKY HECEHHs BIMCHKOBOI CIyKOM (BINCHKOBUX KPUMIHAJIBHUX
IPaBOMOPYIIEHb) 3arajioM JOCTIIXYBadd CydacHi yKpaiHChKI BY€HI, SKI JIHIUIH
BAXJIMBUX TEOPETHUYHUX BUCHOBKIB SIK Y KOHTEKCT1 MPOBEJCHHS MOPIBHILHO-TIPABOBOTO
nociipkeHHs 3aranoMm (A. B. CaBuenko, M. 1. XaBpoHIOKk) un O6e3mocepeIHb0 BIHCHKOBUX
kpuMmiHaiapHux mnpasonopymens (M. . Kapnenko, C. O. XapuToHOB), Tak 1 IIOJ0
KOHKPETHHUX CKJIaJiB BINCHKOBUX KPUMIHAJBHUX IMPABOMOPYIICHb, TMEPEAYCIM —
ct. 407 KK (M. M. Censbko). [Ipote iHO3eMHMIT HOCBi BUPIMICHHS MPOOJIEMHUX MUTAHb
KpUMIiHAJIBHOI BIIIMOBIMAJIBHOCTI 3a CaMOBUIbHE 3aJIMIIEHHS BIHCHKOBOI YacTHHH a0o0
MICIIS CITY>KOM HE JOCTIKYBalu came 3 OTJIsiy Ha crenr(diky OKpeMUX THITIB IPABOBUX
CIMeH.

Tox anami3 HayKOBUX pOOIT Ha/ae MOXKIMBICTh CTBEPKYBATH, IO MPOOIEMaTHKA
BIJIMMOBITAJIBHOCTI 32 CaMOBUIbHE 3JIMIICHHS BICHKOBOT YaCTHHU a00 MICI CIIY)KOU HE

Ma€ oCTaTO4YHOI O pO3B’$I3aHH$I.
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KoMmapaTuBicTCbke NOCHIIKEHHS KPUMIHAIBHOI BIAMOBIIAIBHOCTI 32 CAaMOBLUIbHE
3aJIMIIEHHS] BIMCHKOBOT YaCTUHHM a00 MicUs ClIy>)kKOu moTpedye oOrpyHTYBaHHSI OCHOBHMX
MOJIOKEHB, SIKi CTAHYTh OCHOBOIO HAIIIOTO JAOCIIIKCHHS:

1) HeOOXiAHICTH 1 JOIUIBHICTh JOCIHIPKEHHS OCOOJNMBOCTEM  KpPUMIHAIBHOI
BIIMOBITAJILHOCTI 3a CaMOBUIbHE 3aJIUIIEHHSI BIMCHKOBOI YacTHMHU ab0 MicCIsl CIyXOu
BIIMOBIIHO JI0 TMOJIOKEHh KPUMIHAJIBHOTO 3aKOHOJABCTBA OCHOBHUX IPABOBUX CiMeH
Cy4acHOCTI,;

2) DOCHIHPKCHHS IIhOT0 3aKOHOJABCTBA B 3ICTABJICHHI 3 HOpPMaMH HaIliOHAJILHOTO
KpUMIHAJIBHOTO TMpaBa, Ha OCHOBI 4oro ¥ OyayTh c(opMynboBaHI BHUCHOBKU IIIOJIO
HAsSIBHOCT1 YW BIJICYTHOCT1 BIJIMOBIHUX TIOJIOXKEHb, SKI CTOCYHOTHCA OCOOJIUBOCTEH
KpUMIHAJIBHOT BIAMOBINAJBHOCTI 3a CaMOBUIbHE 3ajUIIEHHS BIACHKOBOI YacCTHUHU a0o0
MICIISI CITYXOWU;

3) mpeIMeToM JOCHIKEHHS MaroTh CTATH JIMIIE Ti HOPMH, IO Oe3mocepeaHbo
CTOCYIOTBCS OCOOJMBOCTEH KPHUMIHAIBHOT BIAMOBIAAIBHOCTI 32 CAaMOBUIbHE 3aJTUIIICHHS
BIICHKOBOT YaCTHHH 200 MICIISI CITY>KOH;

4) yBary Oyne 30CepePKeHO Ha IMHUTAHHSAX OCOOJMBOCTEH BIAMOBINAIBHOCTI 3a
CaMOBUIbHE 3aJIUIIIEHHS BIHCHKOBOT YaCTUHU 200 MICIISI CITYKOH.

KpuminanpHa BiANOBINAIBHICTE 32 CAMOBLIBHE 3aIUIIICHHS BIICHKOBOT YaCTUHU 200
MiCIII CITy>)kOM mepenOadyeHa B 3aKOHOAABCTBI PI3HUX 3apyOKHUX KpaiH, OCKUIbKH II€
JacTHHA TPABOINOPYIICHh MPOTH BCTAHOBJICHOTO IMOPSIKY HECEHHs BIHCBHKOBOI CITyKOH,
[0 CBOEIO YEePror OOYMOBIIOIOTHCS HOpMaMH MikHapojHoro mpasa [108, c. 409]. ¥V
HaIllOMYy BHIMAJKy TpaBOBa JOKTPHHA H 3aKOHOJABCTBO JIEPXKAB aHTJI0-aMEPHKAHCHKOI,
KOHTHHEHTAIbHOI (POMaHO-T€PMAHCHKO1), MaNEKOCXIMHOI TpaBOBUX CIMEH MOXKHA
pO3TIANaTH  AK MIAIPYHTS TOPIBHSJIBHO-TIPABOBOI  XapakTepUCTHKU. KpuminaibHe
3aKOHOJAaBCTBO  PI3HMX KpaiH mepeadavyae  BIAMOBINATBHICTE 32  KPUMIHAIBHI
MIPaBOIOPYIICHHS MPOTH BCTAHOBIICHOTO IOPSAJAKY HECEHHS BIiHCBKOBOI CITYy»KOW, mpoTe
O3HAaKM iX CKJIaJIB MOXYTb pi3HUTHUCA. M. I. XaBpoHIOK BBa)kae, L0 XapaKTEPHOIO
03HAKOI0 BIMCHKOBO-KPUMIHAJIBHOIO 3aKOHOJIAaBCTBA 3apYOIKHUX KpaiH € OXOIJICHHS He
JauIie BIACHKOBO-KPUMIHAJIBHUX HOPM, a 1 HOpM (GOpMalIbHOIO MpaBa Ta HOPM

JTUCIUILIIHAPHOI BiamoBigaiabHoCTI [190, ¢. 74].
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Ha nepmmii mnornsa, HalloOHaJbHUM — OCOOJIMBOCTAM — BIANOBILAQJIBHOCTI  3a
CaMOBUIbHE 3aJMIICHHS BINCHKOBOI YaCTUHU ab0 Miclsl CIy>KOM 3arajioM BiJIIIOBiJIa€
3aKOHO/JABCTBO 3apyODKHUX KpaiH. Take TBepMKEHHS TIPYHTYETbCS Ha pe3yibTaTax
MOPIBHSUIBHO-IIPABOBOTO aHAJI3y BIAMOBIIHUX KPUMIHAJIBHO-IIPABOBUX HOPM, BOJHOYAC
HasiBHE PI3HOMAHITTS 1010 BU3HAYEHHS 0COOJIMBOCTEN CKIIAJIB BIAMOBIIHUX A1SIHb, aJIKe
OKpeMmi crieru@iyH1 aCEeKTH MPUTAMaHH1 3aKOHOJJABCTBY MEBHUX KpaiH.

lono oxniel 3 HAMOUWTBIINX KpaiH — NPEACTaBHUIb AHIJIO-aMEPUKAHCHKOI IPaBOBO1
cim’i, Cnomyuenux IllTaTiB AMepuku, ciii 3ayBakKUTH, IO BIAMOBIIATBHICTh 3a JAESKi
Ipynu 3JI04MHIB y (enepanbHOMy KpuMiHaibHOMY 3akoHoAaBcTBl CILIA nepenbaueHo B
MeKax 1HIIMX KoaeKciB. CTOCOBHO BIMCHKOBHUX 3JI0YMHIB — I1e CIMHNUN KOJEKC BIMCHKOBOI
toctunii, npuitHaTHil 10 cepnus 1956 poxky, mo wmictuthess y riaBi47 posairy 10
«36poitai Cunn» 3Boay 3akoHiB CIIA [158, c. 84], 1 «HactanoBu s BIHCBKOBUX CY/IIB
Cnonyuenux llratiBy y penakiii 1969 poky. Yuenuii A. B. CaBueHko 3ayBaxye, 1110 JJIs
NPUTATHEHHS BUHHUX J0 KPUMIHAIBHOT BIATIOBIAATBHOCTI 32 OKpeMi BIMCHKOBI 3JIOUMHU
ciizl 6e3nocepeHbo 3BepraTucs 10 3MicTy JKeHeBchbkux KoHBeHIINH 1949 poky, [Maa3zpkoi
kouBeH1ii 1907 poky, )KeneBcbkoro npoTokoiy Bif 3 TpaBHs 1996 poky, npo 1o WaeTses
B § 2441 «BiiicbkoBi 3nounHuy ri1aBu 118 po3ainy 18 3Boay 3akoni CIIIA [158, c. 86].

[Tonoxxennss €nuHOro Kojekcy BikichbkoBoi roctuiii CIIA perymiorwTh NMHUTaHHS
IOpPUCIIUKITT Ta KOMIIETEHI1 BIMCBKOBUX CYIIB, TOPSJOK iX CTBOPEHHS, MPOUEAYPY
PO3MIISAY KPUMIHAJIBHUX CTIPaB. Y HbOMY MICTUTBHCS TMEPEIIiK KpUMIHATIBHO KapaHUX JisTHb
BilICBKOBOCITYKOOBIIIB, 5IKi € 200 3araJIbHOKpUMIHAIIBHUMH, a00 BIHCBKOBUMU 3JI0YMHAMU
[190, c.78]. BomHouac cuctemMa BIMCHKOBHX 3JIOYMHIB TpejacTtaBicHa 19 crarrtsamu
po3ainy X 1[bOr0 HOPMAaTHUBHO-IIPABOBOTO akTa, i, Ha AyMKy M. I. Kapmenka, ii moxHa
KIacu(iKyBaTH TaK:

— 3JIOYMHH TPOTH TOPSAAKY mimmeraocTi: cr. 90 (mamam abo ymmuCHa HeEMokopa
KEepIBHUIITBY), CT. 91 (HemoKipHa MoBeiHKA 00 MpanopiiruKa 4u yHTep-odinepa), ct. 92
(HemOTpUMaHHS OPS/IKY a00 PETyTIOBaHHS);

—  3JI0YMHHU MPOTH TMOPSAKY MPOXOKEHHS BIMCHKOBOI CITykOH: CT. 86 (BIACYTHICTH
0e3 103B0Iy), 110 (DaKTUYHO MOBHICTIO BiamoBigae 3MmicTy aucno3uiii ct. 407 KK Ykpainu,

cT. 85 (BIACYTHICTB 200 A€3epTUPCTBO), CT. 115 (MackyBaHHs);
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—  3JIOYMHH, LIO MOCSraloTh Ha BliicbkoBe MaitHO: cT. 103 (3axoruieHe abo MOKUHYTE
MaiiHo), cT. 108 (BiiickkoBa BiacHicTh CrnionydyeHux LltaTiB AMepuku, nkoaa, pyiHyBaHHs
a00 poTHUIIpaBHa MOBEIHKA) [76, c. 318].
€auHuil  Kojekc BiMcbKOBOi toctuiii 1956 poky mnepeabavae KpUMIHAIBHY
BiAMoOBinANBHICT, 3a mepeadadeni 1 B KK VYkpainu missHHs: ne3epTupctBo (CT. 895),
caMOBUIbHE BiTyueHHs (CcT. 86) Ta HesBKY B cTpok (cT. 87). ezeptupctBoM (cT. 85) €
3aMuiIeHHsT 0e3 BIAMOBIIHOIO JI03BOJY MICHS CIYKOM, YCTAHOBH YU MICISl BUKOHAHHS
CiIy’k00BHX OOOB’SI3KIB 3 YMHUCIOM Ha3aBXKJW YXWIHTHUCA BiJ BIHCHKOBOI CIIyXOH,
YHUKHYTH HeOe3MeUHUX O0OB’SI3KIB CIYx)OM a00 YXMJIUTUCS BiJl BUKOHAHHS Ba)KJIMBOTO
3aBJaHHS 4yu cIy:kO0u. OCOOJMBICTh AE3E€PTUPCTBA MOJISATa€ B YXWJIEHHI HE TUIbKH BiJ
HECEHHS BIWCHKOBOI cnyk0OM, a ¥ y THUMYacoBiii CaMOBUIbHINA BIACYTHOCTI
BICHPKOBOCITY’)KOOBIII 3 METOI0 YHUKHYTH BHKOHAaHHS KOHKPETHHX OOOB’SI3KiB,
OB’ sI3aHUX 13 HEOE3MEeKOI a00 TaKWX, M0 KOMaHAYBaHHS PO3TIsaac sk Baxiausi [190,
c. 79]. Cy0’ekTOM Takoro 3jJ04YMHY €, 30KpeMa, 1 Oyab-sIKui BIHCHKOBOCITY>KOOBEIlb, 1110
0e3 TpaBWJIbHO O(GOPMIICHOTO 3BUIBHEHHS 3 BIHCHKOBOI CIIY)KOM IMEPEeXOAUTh Ha iHIIE
Miclie clIyk0u, abo oco0a, siKka, 3aIpPOINOHYBaBIIM CBOIO BIJCTABKY 1 HE NEPEKOHABIIIKCH,
10 BOHA MIPHUIHATA, 3aJUIINIA CBOE MICIIE CITYKOH YM MPUIUHUIA BUKOHYBATU CIY>KOO0BI
000B’s13kM 0€3 BIIMOBITHOTO Ha T€ JO3BOJY 3 YMHUCIOM YXUJIUTHUCS BiJl CIY)KOW Ha3aBXKIH.
CamoBinbHE BiTydeHHs (CT. 86) Ta HEesABKa B CTPOK (CT. 87) € BUAAMU TUMYAaCOBOTO
YXWJICHHS BiJ BIHCBKOBOI CIyXOHW, IO TOJSATaE B yYMHUCHI CyO’€KTa JIMIIE TPOTIATOM
MEBHOTO TMPOMDKKY dYacy TmepeOyBaTh Mmo3a MeXaMU MiCHs CIy>KOM 1 MOJaTbIIOMY
Oa)kaHHI TIOBEPHYTHUCS 0 BUKOHAHHA CIIy’)KOOBHUX 000B’s3KiB. MiHIMAIbHUN TEPMiH IS
MOYaTKy KPUMIHAIBHOI BIATIOBINAIIBHOCTI 32 CAMOBUIBHE BIJTyYEHHS YW HESIBKY B CTPOK —
TpH 100M, 3aJI€KHO B/l CTPOKY YXUJICHHS BiJl BIHCHKOBOI CITy’KOM CaMOBUTbHE BiTy4eHHS
mudepeHItioTs Tak: Bix 3 mo 30 ai6 i monazx 30 mid.
VY Benukiii bputanii, 1o Takoxx € MPeACTAaBHUIICIO aHTJIO-aMEPUKAHCHKOI MTPaBOBOT
CiM’i, OCHOBHMMH HOPMATHBHO-TIPABOBUMHU AaKTaMH, SKIi PETYJIOIOTh MUTaHHS
KpUMIHAIBHOI BIIMOBIAAIBHOCTI 32 BIMCHKOB1 37104MHM, Oynu 3akoHu «lIpo apmito» Ta
«IIpo peseps 30poiiHux cunm» [162, c. 37]. ¥ unx HOpMaTUBHO-NPABOBUX aKTaX MICTUIIOCS

KUTbKa HOpM, IO Tepeadadanu BIAMOBIAANBHICT, 3a cyMmMbKHI 13 cT. 407 KK VYkpainu
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nisiHHsL.  30Kpema, y cT.38 3akoHy mnpo apmito Oyino mnepeadadyeHo KpUMIHAJIbHY
BIJIMOBIJANBHICT, 3a CaMOBUIBHY BIACYTHICTb, sIKa Maja JiBl (OpMHU: CcaMOBLIbHE
YXWJIEHHS 1 HENpaBOMIpHE 3alMUIEHHS KopaOis. MIHIManbHUM TEpPMIH BiICYTHOCTI,
HEOOX1THUH JJIsl TOYaTKy KPUMIHAJIBHOI BIJIMOBIIAIBHOCT1, — OAHA J00a. 3a IIUM 3aKOHOM
Ne3epTUpPCTBOM (CT. 37) BBaXKajau CaMOBUIbHE 3aJIMIICHHS (UM HETIOBEPHEHHS) Y BIMICHKOBE
dbopmyBaHHs, Ha KOpalelb Yd J0 MICIS CIYXKOM 3 YMHUCIOM Ha3aBXKIU YXWIUTHCS BiJ
BIiChKOBO1 City>kOu. CTpPOK yXWJICHHS BiJ BIMCHKOBOI CIIYKOU B pasl Je3epTUPCTBA HE
BCTAHOBJICHO, BIH 3HAUCHHS JJIs1 KBasiikaliii He MaB.

Sxmo 3a3HavyeHi BUINE JISHHA BYUHSIM PE3CPBICTH YHM  TPEJICTABHUKHU
TeputopianbHoi apmii Benukoi bputanii, 1u1s kBamidikaiii 3aimy4dany iHIIUHA HOPMATUBHO-
NpaBOBMH aKT — 3aKOH TNPO pe3epB 30pOMHMX cwil. Moro HOpMH mependauany
KPUMIHAJIBHY BIANOBIAIBHICTh TAaKUX KaTEropiii ocid 3a camoBUIbHE HENpHOYTTS AJid
HECEHHS MOCTIIHOI cllyk0u, TpeHyBaHb 1 300piB 06€3 MoBaXHUX NMpUYUH (CT. 73). 3anexHo
BiJl 0OCTaBMH Taki JISHHS MOTJIM KBaji)iKyBaTH SIK J€3epTUPCTBO ab0 SIK CaMOBUIBHY
BiZICYyTHICTh. KpiM TOro, BiAMOBITHO /10 MOJIOKEHb IILOTO HOPMATHBHO-IIPABOBOI'O aKTa,
KpUMIHAJIBHY BIAMOBINAJBHICTG BCTAHOBJIIOBAIM 3a PI3HI CIOCOOM TIIOYypeHHS Ta
NOCOOHUIITBA J0 BYMHEHHS CaMOBUIbHOI BIJICYTHOCTI YW JE3€PTUPCTBA, a TaKOX 3a
IMITaIliIo0 JIe3epTUpa Y CaMOBUILHO BIJICYTHBOT'O PE3EPBICTa 3 METOK JaTH OCTAaHHBOMY
MO>KJIMBICTh YXWJIMTHUCS BT MPOXOKEHHsI ciryxk0u (cT. 75) [162, c. 38].

2006 poky HaOyB unHHOCTI 3akoH «IIpo 30poiiHi criny, KUK 3aMIHUB TOTEPEIH]
3akoHu «IIpo apmitoy», «IIpo BiiCHKOBO-TIOBITPsIHI criiny, «IIpo AUCIUILTIHY Yy BIICHKOBO-
Mopcbkomy iioTi» [202, c. 43].

OTxe, ckiIaau BIMCHKOBHUX 3JI0YMHIB, IO NependaydeHi B 3aKOHOAABCTBI Bemwkoi
bpuranii Ta CIIIA, cxoxi Mixk co60r0. OCHOBY IIbOT'0 3aKOHOIABCTBA CTAHOBJISITH 3JIOYHNHU
MPOTH TIOPSIKY MPOXOHKCHHSI BIMCHKOBOI CIIy’)KOM Ta KOMIUIEKTYBaHHSI BIHCBK, MPOTH
MOPSAJIKY BUKOHAHHS BINCHKOBUX OOOB’SI3KIB y BOEHHWUW 1 MHUpHHMIA dYac. BiamiTHo,
3azHayae M. I. XaBpoHIOK, 10 BilIChKOBO-KpUMiHAbHE 3aKOHOJABCTBO IUX KpaiH HE
nependayvae BIAMOBIMAIBLHOCTI 3a J1i, CIpsIMOBaHI MPOTH 3aKOHIB 1 3BM4YaiB BIMHHU [195,

c. 143].
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YV Benukiii bputanii ta CIIA B3aemonis KpUMIHAIBHOTO il BIHCBKOBO-
KPUMIHAJIBHOTO TpaBa BUSBISETHCA Y BUKOPHUCTAHHI BIMCHKOBOIO CYIOBOIO MPAKTUKOIO
MPELEeICHTIB, YTBOPEHUX K BIICBKOBHUMH CyAaMH, TakK 1 CyAaMH 3arajbHOi IOPUCIUKIII, 1
HaBrmaku. [Ipudomy mis 000X ramy3eidl XapakKTepHHM € B3a€EMOJOTIOBHEHHS IIOJI0
BUpIillIeHHs TeBHOTO muTaHHs [202, c. 43]. CnenudiuHicTh BIHCHKOBOTO KPUMIHAIBLHOTO
npaBa IMOJSIra€ B CAaMOCTIMHOCTI JIKEpEN, LUIKOM BIIOKPEMJIEHUX BiJl 3arajbHOro
KPUMIHAJIBHOTO paBa.

KpuMinanbHe 3aKOHOTABCTBO KpaiH — MpPeICTaBHUIIL KOHTHHEHTAIBLHOT YM POMAaHO-
repMaHChKOT MPaBOBUX CiMeN Mae neBH1 ocoOnuBocti. Jlo npuknany, unnHa penakiis KK
HiMeuynHM HE OXOIUTIOE BCHOTO KOJIa KPUMIHAJIBHO KapaHUX [IisHb, ajpKe, 3a
niipaxyHKaMy 3aX1THOHIMEIbKUX IOPUCTIB, JO HOPM 3aKOHY TMpO KPUMIHAJIBHY
BIANOBIAAIBHICT, HiMeuuynHH, y SKUX MICTATBCS KpPUMIHAJIBHO-TIPABOBI TMPHUIIHCH,
HaJeXaTh TOHAJ] YOTUPUCTA 3aKOHIB [92].

JUisi mpencTaBHMKIB aHaIi30BaHOI MPaBOBOI CIM’1 XapaKTEpHOIO € HAasBHICTh
CIelialbHUX  3aKOHIB, 1[0 PETYJIIOIOTh TUTAaHHS  BIAMOBITAIBHOCTI, 30Kpema
BilicbkoBOCTYk00BIIIB [195, c. 65]. KK Ilompmi Ta HopBerii B caMOCTiiiHI 4YacTHHU
BUOKPEMJTIOIOTh TOJIOKEHHS PO BIAMOBIIAIBHICTS BIHCHKOBOCITY>KOOBIIIB 3a BIHCHKOBI
3JIOYMHHU.

BiiicekoBuii kpuminanpHuN Koaeke Hopgerii 1902 poxy B rnaBi 4 (Hesakonna
BIJICYTHICTh, yT€4a ¥ 1HIIE YXWICHHS Bix BilicbkoBOi1 ciy0u) y § 34-37 Bu3Hauae
BiliCHKOBI 3JIOYMHM Ta MpaBonopyiieHHs, ki 3a KK Ykpainu nepegdaueno B ct. 407—4009.
3okpema, a03.1 § 34 mnepenbadae BiAMOBIAANBHICTh 3a HE3aKOHHE 3alIIICHHS a0o
BIICYTHICTh OCOOM Ha MicCIli, JI¢ BOHa IIOBMHHa IepeOyBaTH 3TigHO 3 BIHCHKOBUM
000B’s13xk0M. Taka ocoba mimmsirae nmokapanHio y Bui mrpadis abo apemry [76, c. 320].

KK Tlonpmi mopyd i3 3arampHoto Ta OCOOIMBOIO YACTHHAMU MICTUTh OKpPEMY
BiiicbkOBY uacTHHy, sIKa OXOIUTIOE KOHKPETHI CKJIaaW BIHCHKOBHX 3704nHIB. CBOE€IO
YEpror CHCTEMY BIMCHKOBHX 3JI0YHMHIB MOAUISIOTh HA IIICTH IJ1aB, IO OXOILIIOE 3JIOYUHHU
MPOTH OO0OB’SI3Ky HECEHHS BIMCHKOBOI CIYKOW; MPOTH 3acaa BIMCHKOBOI JIUCIMIUIIHU,
NpPOTH TpaBUJl TOBEAIHKM 3 MIETIMMH; MPOTH 3acajJ MOBOJKEHHS 31 30po€ro 1

BIMICHKOBOIO TEXHIKOIO; MPOTHU 3acaji HECEHHS CIYXOU Ta 3J0YMHH MPOTH BIMCHKOBOTO
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MmaitHa [202, c. 48]. I'maa XXXVIII BiiicbkoBoi wactuuu KK Tlonbmii npucBsiyeHa
3arajibHUM TOJIOKEHHSIM, 1110 CTOCYIOThCSI BIICBKOBOCIYOOBI[IB, 1 BU3HAYA€E CIELiaIbHI
00CTaBHHH, 110 BUKJIIOYAIOTh KPUMIHAIBHY BiAMOBIIANBHICTh, BUIA MOKAPAHHS, M1ACTaBU
MOM’ SIKILIEHHSI TOKapaHHs Ta BIIMOBH BiJl HbOTO.
Cxoxi TOJOXEHHA MICTAThC y BilickkoBo-KpuMiHanpHOMY 3akoHi @OPH,
BiiicbkoBo-kpumiHanbHOMY Kojiekci @pannii, KK senii, ®innsuaii [195, c. 186].
BiiicbKOBO-KpUMiHATBHE paBo OPH BUPI3HIETHCS HOPMAaTUBHOIO
BITOPSIIKOBAHICTIO 1 CTPYKTYpPOBaHICTIO JOKEped, CTIAKUM JIOTPUMAHHAM
3arajbHONPABOBHX MPHUHIIUIIB, 3a0€3MEUYCHHSIM CYBOPOi HOPHIMYHOT TEXHIKH. €IuHUM
JDKepesioM  BiiicbkoBO-KpuMiHanbHOTO TpaBa ®OPH € BilicbkoBO-KpuMiHAIBHUN 3aKOH
[202, c. 46]. BignosinHo 10 § 15 BilicbkoBo-kKpumMiHanbHOTO 3aKoHy ®PH, camoBiibHUM
BiJUTYYCHHSIM BBAXKalOTh THMYACOBE YXWJICHHS BiCHBKOBOCIYKOOBIIS BiJ CITY)KOHU IUISIXOM
3aJIMIICHHST TAPO3AUTy YU HESBKM Ha CIyXO0y CTpokoM mioHaa Tpu pAo6u. Jlusa
kBaridikaliii HEoOXiTHO BCTAHOBUTU BIJICYTHICTH B YMHUCJI YXWICHHS Bl BIHCHKOBOT
cyx6u. Kpim Toro, nepenbdaueHo BiAMOBIJAIBHICTD 3a JIE3EPTUPCTBO, IKMM € CAMOBUIBHE
3QJIMIIICHHS BIICHKOBOCIIYKOOBIIEM MIAPO3LTY YA MICIS CIY>KOU 3 METOI YXWIIMTHUCS BiJl
NPOXOJKEHHSI BIMCHKOBOI CIY)KOM Ha3aBXKAM HE3aJeKHO B CTPOKY YXUIICHHS.
OO06cTaBHHOIO, sIKa TTOM’ SIKIITYE BIAMOBINAIBHICTh Y TAKOMY BHIMAJAKY, € 3aTPUMaHHSI 0COOU
IPOTATOM MICSAIS 3 JHS 3alMIICHHS CIy>XKOM ¥ HasBHICTh y Hel OaKaHHS JOCTYKHTH
CTPOK BIMCHKOBOI c1y>k0m 110 ki1 [162, c. 40].
3rigao 31 cT. 398 Kopmekcy BiticbkoBoi roctuilii ®panmii 2006 poxy, Oyab-ske
CaMOBUIbHE 3QJIMIICHHS BINCHKOBOI YacTMHM a00 MicHsd CIy)XOM  BBaXaroTh
Ne3epTUPCTBOM. MiHIMaIbHUN TEPMIH BIJICYTHOCTI BIMCHKOBOCITYXOOBIIS Y BIHCHKOBIH
gacTUHI 2060 MicIi ciyx0u — 1ricTe aHiB. Ha kmrrant 3akoHomaBcTBa Benukoi bpuraHii, y
b paHIly3pKOMY 3aKOHOAABCTBI TAKOX MepeadadyeHO BiAMOBIAAIBHICTH 32 MiIMOBHHUIITBO
no neseprupctBa. M. M. CeHbKO BU3HAYa€ pi3HI BUJW BiNMOBITATBLHOCTI 32 IE3€PTUPCTBO,
BUMHEHE Ha Teputopii kpaiHu (ct. 398—400); noennane 3 Breuero 3a KopaoH (ct. 401-
407); y BIMCHKOBUM 4Yac YM HA TEPUTOPIi, /€ OroJIONIEHO HaA3BHUYaiiHUil cTaH (cT. 399,

407); 3 mpueaHaHHsIM 10 030poeHoi Oanmm (cT. 408); 3 mepexomoMm Ha OIK Bopora
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(ct. 409); B 00CcTaHOBIII HEOE3MEKU MOTPANUTH B TIOJIOH YH MiJ1 Yac BeaeHHs 06010 (cT. 410,
411); nBox abo 6urkIe ocid (ct. 400); 31 30poeto B pykax (ct. 406) [162, c. 39, 40].

[Honoxennss KK Pecny0Oniku bosnrapis augepeHiioTs cCaMOBUIbHE 3ajUIIEHHS
BIMCHKOBOT 4acCTUHU ab0 MICLS CIY>KOW 3alie’KHO 1 BiJl CTPOKY YXUJICHHS, 1 BiJ METH:
YXUJIEHHS Ha CTPOK BIJ OJHIET 1O TphoX A10 ab0 Xou 1 MEHIIe HDK oAHa a00a, ane
BYMHEHE CHUCTEMAaTUYHO YU TPYIOK 0Ci0, BBaXAIOTh KPUMIHAIBHO KapaHUM JISTHHAM
BignoBigHo g0 cT. 380 KK, a camoBUIbHE 3ajUIICHHS BIMCHKOBOI YAaCTUHH 3 METOIO
Ha3aBXKIU yxXunutucs Bin ciyx6u BignosigHo a0 cr. 382 KK. KK Pecny6usiku bosnrapis,
3azHayae M. M. CeHbKO, HE BHUKOPHUCTOBYE TEPMIH «IE3EPTHUPCTBO», Xo4a Iepeadoadae
CKJIaJ 3JIOUMHY, SIKWW BIATNOBIAA€E CKIAAy A€3€PTUPCTBA B KPUMIHAJIBLHOMY IIpaBl YKpaiHU
(ct. 408 KK VYkpainn) [162, c. 43].

AHai3 KpUMIHAJIBHOTO 3aKOHOJIaBCTBAa KOHTHHEHTAIBHOT ITPaBOBOI CiM’1 3aCBIUHMB,
10 OCOOJTMBOCTSIMH BIHCHKOBUX KPUMiHAIBHUX ITPABOTIOPYIICHD €:

1) mocTyrnoBe po3MHUPEHHS PUCIUKITT M1KHAPOIHOTO KPUMIHATIBHOTO CYy CEpeNl
€BPOIEHCHKUX JIepXKaB 1, BIAMOBIAHO, TMPHUBEACHHS iX HAIIOHAJBHUX KpPUMIHAJIBHUX
KOJIEKCIB Y BIAMOBIIHICTh 3 TOJIOKEHHSIMU MIKHAPOJHHX HOPMATHBHO-IIPABOBUX aKTiB
PO BIATIOBIAAIBHICTH 32 MIKHAPOIHI 3JIOYMHHU (30KpeMa BO€HHI 3710unHM) [195, ¢. 314];

2) momupeHHs B HuM3Il Kpain (ABctpis, benwris, I'pemis, Janis, Icnanis, Itamis,
JlrokcemOypr, Hinepnanau, Hopseris, Can-Mapuno, ®iansaugis, Ppanmis, OPH,
[IBeitniapiss) mii BIMCHKOBO-KPUMIHAJIBHUX KOACKCIB, Y SIKMX 1 BHU3HAYEHO BIHCHKOBI
3JI0YMHU Ta BCTAHOBJIEHO KPUMIHAJIBHY BiAMOBITATBHICTE 32 X BuMHEeHHs [77, c. 315; 195,
c.313]: y OunpmiocTi KpaiH BIACHKOBE KpPUMIHAIBHE TMPABO € CAMOCTIHHOIO Tally3310
3aKoHOMaBCTBAa. BuusaTku ctaHoBaTh kpainu CHJI 1 banrii, pecryOmiku, 110 BXOIMIH J10
ckiany konumiHboi FOrocnasii, a Takox bonrapisa, Yropmuna, KHP, B’etnam, Monrouis,
[Tonemra, Pymynis, Yexis, [IBeris. Y mux kpaiHax HOpMH PO BIICHKOB13JI0YMHU BKIIFOUEHO B
tekcT KK y BUTIISI/11 OKpeMux po3ainiB, maparpadis abo rias;

3) BiAMOBIAAIBHICTH 3@ 3JIOYHHH MPOTH BIHCHKOBOI CITy:KOM, BUMHEH1 Y BOCHHHI 4ac
abo B 00lOBIM 0OCTAaHOBIIl, BHU3HAYAETHCS JIMIIE 3aKOHOJABCTBOM BOEHHOTO 4Yacy:
raBa 21 «3nmounHu BiiickkoBocnyx00BIIB» KK IIBeiii B MUpHUN Yac HE € YHHHOIO,

BIIMOBIAJIBHICTh 3a BIMCHKOBI 3JIOYMHU 3aCTOCOBYIOTH JIMIIIE B TOMY BHMIAIKYy, KOJHU
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[IBeris 3HaxoauThCsl B cTaHi BiitHU; y Higepnannax takox, nopsp 3 BificekoBum KK, €
3aKoH mpo 3JI0YMHU BOEHHOTO Yacy [195, c. 313];

4) nasBHicTh Yy KK eBponeicbkux aepxaB 4UMalo TaKUX JisiHb, aHAJOTIB AKUX
Hemae B KK Vkpainu. Ile Brpara mpamnopa yactunu a6o Hapyra Haa Hum (KK JIuten);
MpejCTaBlIeHHs BilichbKOBOCTYkO0BIIeM HemnpapauBoro goHeceHHs (KK Ecrtownii); siBHe
BUPAKEHHS HE3aJOBOJICHHS PO3MOPS/DKEHHSAM 4YH HaKa3oM HadalbHHMKA, o00pasa
HavyaJlbHWKa, HaBITh 3a HOr0 BIIICYTHOCTI, YXWJIEHHS BiJi HECEHHs BIACHKOBOI CIYKOW,
noegHane 13 3anumeHHsM Mex Kpainu (KK Bbonrapii); camoBuibHE BUKOpPHCTaHHS
BiliChKOBOT'0 TPAHCIIOPTY 3 METOI0, HE MOB’s3aHOI0 3 BilickkoBot0 cyx0010 (KK IMonbi);
HamaraHHsl TIEPEIIKOIUTH 3BEpHEHHIO Timjerjoro i3 3asBoto unm mnpoxaHHsMm (KK
Hopgerii); KOHTaKTH 3 MPOTUBHUKOM, IMIJPUB BOJII 10 OMTBHU, 3HEBAXKIMBE CTABIICHHS /10
BiicrkoBOi miarorosku (KK IlIsermii) [195, c. 318];

5) BUOKpeMJIEHHSI caMOCTiiHO1, cyMikHOI 31 cT. 407 KK VYkpainu, rpynu 3104uHIB
IPOTU TIOPSAAKY 3a0e3MeUeHHs MMPU30BY W MOOLTI3aIlT Ta MPOTH albTEPHATUBHOI CITyKOMU:
YXWJICHHS Y BOEHHUN dac Bix TpynoBoi mooOumizamii (KK MongoBu), HEBUKOHAHHS B
nepioJ BOEHHOTO CTaHy IOKJIaneHoi Ha ocolOy ob6oponHoi moBuHHOCTI (KK EcTomii,
KK Bomnrapii), mnopymieHHs 000B’s3KiB 3 BIHCBKOBOro OOJIIKY JIIOJE€H, TBapuH,
TPAHCIIOPTHUX 3ac00iB, HEBHUKOHAHHS PO3MOPSKEHb, IIOB’S3aHUX 3 TIATOTOBKOIO 1
IPOBEACHHSAM MOOUTI3allii, MOPYyImIeHHS OOOB’SA3KIB MiJ Yac MEIUYHOTO OTJISAIY
BIMCHKOBOCITY>KOOBIIIB 1 JIONPU30BHUKIB, YXHWJICHHS BiJ BHKOHAHHS aJbTEPHATHUBHOI
ciyx0u B MUpHHMIA yac Ta BigmoBa Bif ii BukoHanHsa (KK bonrapii) [195, c. 347].

Cepen mpencTaBHUKIB JAJEKOCXIIHOI MpaBOBOi CIM’1 CHiI 30CEpeIWTH yBary Ha
3akononaBcTBi KHP, [liBnennoi Kopei Ta Snownii.

Kpuminansuuii kogexkc KHP Big 14 6epesns 1997 poky B cT. 420451 «3nounnau
BIICBKOBOCITY’)KOOBIIIB MPOTH CITy:)k00BOTO 000B’s3Ky» posainy Il OcobnuBoi dactuHm
nependavae KpUMIHAIBHY BIAMOBIMANBHICTh HU3KW CHEIIAIbHUX CYyO’€KTiB: 0dilepis,
KaJIpOBUX TPAIIBHUKIB, PAMOBUX 1 OCi0, 10 HABYAIOTHCS y BIMCHKOBUX HaBYAIBHUX
3aKjajzax, siki nepe0yBarOTh Ha BIMCHKOBIM ciyx01 B Hapogno-Bu3zBonbHINM apmii KHP;

odiuepiB, KaapOBUX MPAI[IBHUKIB, PSAJOBUX Ta OCI0, 10 HABYAIOTHCA Y BIHMCHKOBUX
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HaBYAJIBHUX 3aKjianax, nepeOyBaloTh Ha chyk01 y Biiickkax Kwuralicbkoi HapoaHOI
030pO€HOT M1ITiIIiT, Ta PE3EPBICTIB, 110 BUKOHYIOTh BilICKKOBUM 000B’s130K [77, c. 348].
3okpema, KK KHP He mepenbauae BiAMoBiAaNbHICTh 32 CAMOBUIBHE 3aJUIICHHS
BIiCbKOBOT wyacTuHU abo wmicusg ciyx6u. VY cr1.430 KK KHP nepenbdaueno
BIIMOBITAJIBHICTh 32 CAMOBUIBHE 3AJIMIIIEHHSI CBOTO MOCTA, 3pajly 1 BTedy 3a KOPAOH abo
3paay ¥ HEMOBEPHEHHS 3-3a KOPAOHY Y MepioJl HECEHHA Aepx aBHOI ciryx0u. [lomoxeHHs
ct. 435 KK KHP Bu3Hauae, 110 1€3€pTUPCTBOM € 3aJIMUIEHHS MICLS CIIy>)kOU ab0 HesiBKa
Ha CITy>KO0Y 3 METOI0 YXHJIUTHUCS Bil BIICHKOBOI CITYKOM Ha3aBXIH.

[IpoBenennii aHai3 370YMHIB BIHCHKOBOCIYKOOBLIB 3acBIAYYE, IO OUIBIIICTD
JAUCTIO3UIIN Tiepeadayac BUMHEHHsI JTiTHb B YMOBaX BOEHHOTO Yacy YW HAOJIMKEHUX IO
HBOTO, III0 JIOTIYHO Tiepeadadae Outbin cyBope mokapanHs. M. I. KaprieHko mg0XoauTh
BUCHOBKY, IO OUIBIIICTh KPUMIHAIBHO-MIPABOBUX HOPM Mia yac mpuiHATTS unHHOTO KK
30eperia «Iyx» MOMepeHhOT0 KPUMIHALHOTO 3aKOHOJaBCTBA, Komu KuTail BijcToroBaB
CBOIO HE3aJekKHICTh Y XX CTOJITTI ¥ IS IIbOTO MOTPiOHI OyJIM CHJIBHA apMisi Ta cyBopa
JTUCIIUILIIHA cepell BINChKOBOCTY)OOBIIIB [77, c. 406].

Ananiz KK Pecnyonmiku Kopes Big 18 Bepecus 1953 poky mae mincraBu
CTBEp/KYBaTH, II0 BIH € CUMOIO30M SIK JOBOJII apXaidHUX, TaK 1 Cy4aCHUX MOJIeJIeH
KPUMIHATBHO-TIPABOBUX HOPM 3arajlbHOCBITOBOTO piBHSA, [0 HE MICTHTh BHU3HAYCHBb
TPaAUIIHHAX KaTeropii, MOHATb, IHCTUTYTIB, HE Ma€ UITKO BHPAXKECHOI CHUCTEMH
Oco0MBOT YaCTUHHU, SIKa TPYHTyBaJacsi 0 Ha OCOOJIMBOCTSAX POJOBOrO 00’€KTa 3JI0UYHHY,
HAJUICHa BIIOMOIO TMPOOUIBHICTIO B KPUMIHAJIBHIM KapaHOCTI HHU3KH CYCHIIBHO
HeOesneuynux AisiHb [76, c. 363-364]. Cepen mnepeniky BiiicbkoBux 3imounHIiB y KK
Pecniy6niku Kopes BusiBneHo Taki qisiHHA, K cT. 93 «Ilepexia Ha cTOpoHY Boporay, cT. 94
«HanmanHsa pmomomMord BOpOTYy TNUIAXOM Ha0Opy CONJATiB», CYyO €KTOM SIKHX €
BIICHKOBOCITYKOOBII].

KK Snonii, mo mnpuitnatuii 27 kBitHa 1907 poky, € TO€THAHHSIM CHUCTEM
KOHTHHEHTAJIBHOTO 1 3arambHOro mpama. 3a Bech mepion aii KK Sfmonii He 3a3HaBaB
AOJHUX CYTTEBUX 3MIH 1, MOMPHU JABHICTh, XapaKTEPU3YETHCS HAAMIPHOIO JIAKOHIYHICTIO,
apxai3MOM IOPHUJIMYHOI MOBH, CBOEPIJIHUM TMOHSTIMHO-KATErOpIMHUM amapaTtoM 1

OpuInyHOi TexHikd. O3HallomnieHHst 31 3micToM yactuHu Apyroi KK («3nounnny),
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3azHavyae M. [. Kapnenko, 3acBiuye BIICYTHICTb Y Hiil IpaBOBUX HOPM, SIKiI ependavanu
0 BIAMOBIANbHICTH BIMICHKOBOCTY>KOOBIIIB 3a BiliChKOBI 3710unHH [77, c. 365].

Orxe, cucrteMa BIMCHKOBUX NPABOBIAHOCHH B apMisiX PI3HHUX JepKaB 3arajom
CX0Xa, OCKUIbKM Ma€ OJHAKOBI OCHOBHI NPUHUMIMU iX NOOYAOBH: €IMHOHAYAJIbHICTH,
MIJUIETIICTh, AUCHUIUTIHA. ToMy y BIHCHKOBO-KpPUMIHAJIBLHOMY 3aKOHOJABCTBI IHIIIHMX
nepxkaB (kpim CIHA, Benukoi bpuranii, ®panuii, ®PH), na nymxy M. I. XaBpontoka,
HeMa€ iCTOTHMX BiIMIHHOCTEW: BOHO Maike 3aBXKIU MICTUTh HOPMH, IIIO OXOPOHSIOTH
HOPSAJOK MIJIOPSAIKOBAHOCT, MPOXOKEHHS BIICHKOBOI CTY>KOM, BUKOHAHHS CITY>)KOOBUX
000B’sI3KIB PI3HUMU CYyO’€KTaMU BIMCHKOBHMX MPABOBIIHOCUH Y MUPHHUUN Ta BOEHHMH 4Yac
[190, c. 127]. Tlpore BiNCHKOBI TpaaMiii IHIIMX KpaiH, HOPMHU BIACHKOBOI MoOpaii Ta
croci0 KOMIUIEKTYBaHHS 30pOMHMX CWJI BIUIMBalOTh Ha BIMCHKOBO-KpUMIiHAIBHE
3aKOHOJJaBCTBO, CTABJISIYM 11T HOTO OXOPOHY CHelM(pIYH] BITHOCHHH.

VY HamioHaNbHIM OPUIWYHIA TUIOMIMHI HEOAHOPA30BO OOCTOIOBANIM IYMKY IpO
BU3HAYCHHS KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 32 KpHMiHAJIBHI MPABOIMOPYIICHHS IMPOTH
BCTAHOBJICHOTO TIOPSJIKY HECEHHsI BIMCBKOBOI CIIy)KOM (BIMCBKOBI KpHUMIiHAJBHI
IPaBOMOPYIIEHHS), BUYMHEHI Y BOEHHMH Yac 4d B OOHOBIA OOCTaHOBII, CHEIiaJbHUM
3aKOHOJABCTBOM YKpaiHM, SIKe AisU10 O TUIBKM 3 MOYaTKOM BOEHHOTO vacy. Taki mii
NPOMOHYBAJIM TO€AHATH 3 meperysiaoM BuszHaueHux y posaim XIX KK Vkpainu
BICHPKOBHX KPUMIHAIBHUX IIPABONOPYIICHb, 3aJMIIUBIIM JIMIIE Ti, MO HE MalwTh
aHAJIOTIB Cepe/I 3aralbHOKPUMIHAIBHUX HisHb [ 190, c. 360].

BogHouac € 1 mo3uitist, 10 NPUAHATTS TAKOTO 3aKOHY Oy/e HEAOPEYHUM, OCKUTBKH
BiH TOBWHEH a0o myOmroBaTH mosokeHHs 3aranbHoi yactuHu KK VYkpainwm, 6e3 sxux
KBamipikairisi BiiChKOBHUX 3JI0YMHIB 1 MIPU3HAYEHHS 32 HUX MMOKapaHHS HEMOXJIIMBI, a00 XK
i 4ac 3aCTOCOBYBAHHS HOPM TaKOTO 3aKOHY MOTPiOHO Oyje BUKOPUCTOBYBATH HOPMU
yuHHOTO KK VYKpainu, 1110 HIBeIIOBATUME CEHC MPUIHATTSA OKPEMOr0 3aKOHOIaBYOr0 aKTa
[76, c. 316].

Mu He TONIISAEMO TaKe TBEPIKEHHSAM, OCKUIBKH, 3 OTJISIAy Ha TO3UTUBHHM
3apyOlKHUNA JOCBIJl ICHYBaHHS BIHCBHKOBOTO 3aKOHOJABCTBA B OKPEMOMY BHUIJISIIL,
00CTaHOBKY arpecuBHOI BiiiHM, 110 30epiraeTbcss B Ykpaini 3 24 motoro 2022 poky,

YCBIIOMJTIIOIOYM HEBIIBOPOTHICTh MNOTPEOU IPYHTOBHOTO pedOpMyBaHHS BIIICHKOBOTO
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KPUMIHAIBHOTO 3aKOHOJABCTBA, BBAXAEMO BHUCIOBJIEHY MPOIMO3UIII0 OOIPYHTOBAHOIO 1
TaKO0, 110 MOTPeOye MOJATBIIOIO PO3BUTKY.

OTxe, BUBYEHHS 3apyODKHOrO JOCBIAY KpHUMIHAJIbHOI BIJINOBIIAJBHOCTI 3a
CaMOBUIbHE 3aJMIICHHS BIACHKOBOI YacTUHU ab0 MicUsd CIYy>KOM € KOPUCHUM IS
BJIOCKOHAJICHHS HAalllOHAJIBHOTO 3aKOHO/IABCTBA. B1AMOBIAAIBHICTS 32 CX0K1 KPUMIHAJIbHI
MPaBOMOPYIIEHHA Mepea0dayeHo B 1HO3EMHOMY KPHMIHAJIbHOMY 3aKOHOJABCTBI, KOJO
TaKuX MOPYIICHb HAJA3BUYAWHO MIMPOKE, OJTHAK MPABOBY PEriIaMEHTAIIiI0 3/11iCHIOIOTH TIO-
pi3HOMY.

[IpoBenennii MOPIBHAIBHO-MPABOBUI aHAI3 KPUMIHAIBHOI BIAMOBIIAIBHOCTI 3a
CaMOBUIbHE 3aJMILIEHHS BIMCHKOBOI YAaCTUHU ab0 MiCLA CIYKOM 3a 3aKOHOJABCTBOM
3apyODKHHMX KpaiH Jlae MiJCTaBU CTBEPKYBaTH NPO HASBHICTh KPHUMIHAJIBHO-TIPABOBUX
HOPM, 1110 TIepea0avaroTh BIAMOBIIAIBHICTh 32 BUMHEHHS CXOXKUX JIIsTHb B 1HIIMX KpaiHax.
3aJIe)KHO Bl IOPUIWYHUX TEXHOJIOTIH, HAJIGKHOCTI HAIIOHAIBHOTO 3aKOHOAABCTBA 0
NIEeBHOI IIPaBOBOi CIM’1, 3 OIJIsAy Ha Miclle 30pOMHUX CHUJI KpaiHW B TOJITUYHIA CHCTEMI
CyCHUTBCTBA, BIAMOBIAANIBHICTh 3a Pi3HI BHUSBH CAMOBLIBHOT'O 3aJUINCHHS BiHMCHKOBOT
JacCTUHU a00 MICII CIIy0u nepeadadeHa abo BIHCbKOBO-KPUMIHATBHUMH KOJIEKCaMH, a00

OKpPEMHUM PO3JIIOM TIpo BificbkoBi 31ounHu KK 3apyOikHUX HepiKaB.
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BucHoBku 10 po3ainy 1

3a pe3yabTrataMu 371MCHEHOr0 aHali3y TEOPETUKO-METOJIOJOTIUHUX 3acajl, TeHEe3U
3aKOHOJABCTBA W  JOCHIIPKEHHS MDKHApOJHOTO  JIOCBIAY UIOJI0  BCTAHOBJIEHHS
KPUMIHAJIbHOT BIAMOBIAQJIBHOCTI 32 CaMOBUIbHE 3aJMIIEHHS BIMCHKOBOI YacTHMHU abo
Miciist ciyx6u (ct. 407 KK Ykpainu) chopmyiboBaHO TaKi BUCHOBKH.

1. Bu3sHaueHO TEOpETUYHI MEepETyMOBH MPOBEICHHS I[LOTO JOCTI/DKCHHS, SKUMU €:
aHaJi3 HayKOBHX pPO3POOOK IIOAO0 BIAMOBIMAJIBHOCTI 3a CAaMOBUIBHE 3aJUIICHHS
BIiChKOBO1 YacCTUHU ab0 Miclsl CciykO0u; epeKkTUBHE Ta MpaBWIbHE BU3HAYCHHS 3aBJlaHb
JOCIIKCHHSI; 3’ SICYBaHHS 00 €KTHMBHOTO OaueHHS BUOKPEMIJICHHMX IMHUTaHb, iX 3B’S3KYy 3
MOJIOKCHHSIMH ~ HAIlIOHAIBHOTO ¥  MDKHApPOJHOTO 3aKOHOJABCTBA. ApPryMEHTOBAHO
MOBHOTY METOJOJIOTIYHUX 3acaj] JAOCIIIHKCHHS, 110 3a0e3leduye CHCTeMa TaKMX METO/IIB,
SK ICTOPUYHHHA, TOPIBHSUIBHO-TIPABOBUM, JTIaJICKTHUYHUN, OIHMCOBHHA, CHUCTEMHO-
CTPYKTYpHHMM, JOTMATHYHHWH, 1HAYKII Ta JIEIyKIlii, COIIOJIOTIYHUM, CTATUCTUYHUM Ta
MeTo MojenoBaHHs. JloBe/IeHO HAasABHICTh 3HAYHOI KUTBKOCT1 TUCKYCIHHMX, HEIOCTATHHO
Yy B3araji He JOCHIDKEHUX MUTaHb 00 KPUMIHAILHOT BIAMOBITAIBHOCTI 32 CAMOBIUIBHE
3QJIMIIICHHS BINCHKOBOT YaCTHHH a00 MICIIS CITY»KOH.

2. Ha mizictaBi BUBYEHHS ICTOPUYHHX JKEPETT BUOKPEMIICHO TaKi Mepioau PO3BUTKY
BIJIMOB1IAJIBHOCTI 32 CAaMOBUIBHE 3aJIUIIIEHHS BINCHKOBOT YaCTUHU 200 MICIISI CITYXKOU:

1) opMmyBaHHS TepeIyMOB 1 BCTAaHOBJICHHS BIJIMOBIMAJIBHOCTI 3a CaMOBLJIBHE
3aJMIIIEHHST BINCHKOBOI YacTHMHHM a00 MiCIls CIIy>)kOM B HOro Cy4acHOMY pPO3YMIHHI SK
KpuMiHanbHO KapaHoro missHHA (XVI-XIX cT1.). 3a3HadeHo, mo Brepliie KpuMiHaJIbHA
BIIMMOBIMAJIBHICTD 3a MISHHS, SIKE MOYKHA BH3HATH IpooOpa3zoMm cydacHoi ct. 407 KK —
CaMOBIJIbHE 3aJIUIIIEHHS ITOCTY, Oyia rnepeadadeHa B JIuroBcbkoMy cratyTi 1529 poky;

2) KOHCOJIIIaIlisi HOPM IMIOJAO0 KPHMIHAJIBHOI BIJMOBITAIBHOCTI 3a CaMOBLUIBHE
3aJMIIEHHST BIMCHKOBOI yacTUHU ab0 Micms ciayxom (mouatok XX cT.). Y el mepion
PO3BUTKY YKpaiHM 4YuMayiolo Oylia KiTbKICTh 3aKOHOJABYMX AaKTIB, SIKI BCTAaHOBJIIOBAIH
BIIMOBIANIBHICTh 3a JBa JIAHHSA — JE3€PTHUPCTBO Ta BTEUY, IO CTaJd OCHOBOIO IS

noAanbinoi Tpancopmaiiii B cyyacHy ct. 407 KK Ykpainu;
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3) comianiCTUYHUNA Nepioj BIAMOBIIATBHOCTI 32 CAMOBLUIbHE 3AJIUILICHHS BIHCHKOBO1
yacTuHU abo Mmicus ciayx0u (1922-1991). 3a mepion TpuBamicTio Maibke 70 pokiB Ha
TEepUTOPIi YKpaiHu OyJ0 NPUHHATO TPU 3aKOHU MPO KPUMIHAIBHY BiANOBiAanbHICTh: KK
YCCP 1922 poxy, KK YCPP 1927 poky, KK YPCP 1960 poky 3 0e3ii44i0 3MiH 1
JOMOBHEHb. KprMiHanbHy BIANOBIAANBHICTh OyJi0 mependadyeHo 3a BTeUy il caMOBUIbHE
BigmyueHHss (KK 1922 poky, 1927 poky, 1960 poky), 3ajiuiueHHss 4yacTUHH a00 Micus
CITy’kOHU, 3aJIMIIIEHHSI YaCTUHU B O010BIiN oO6cTanoBli Ta ne3eptupcTBo (KK 1960 poky);

4) cTaHOBJIEHHS 1 PO3BUTOK BIAMOBIJAIBLHOCTI 32 MPaBOMOPYILIEHHS, MepeadadyeHe
cT. 407 uunnoro HuHi KK Vkpainu, B He3zamexuHit Ykpaini (1991-2001). Lle#t eran
O3HaMEHYyBaBCs HasBHICTIO KuUIbKOX MpoekTiB KK, Ge3nocepeaHiM NPUUHATTAM YUHHOIO
KK 2001 poky Ta MOCHUJIEHOI aJamnTali€cl0 KPUMIHAJIBHOTO 3aKOHOJABCTBA JI0 BUMOT
MDKHapOJHUX HOPMATHUBHO-TIPaBOBUX akTiB. JlisHHSA, mnepeabauene ct.407, Oyno
3anpoBapkeHo B KK 1 HaOyno cyyacHOro BUTIISAY;

5) HOpMaTUBHE BJOCKOHAJIICHHS KPUMIHAJIBHOI BIAMOBIAAJIBHOCTI 3a CaMOBLUIBbHE
3QJIMIIICHHS BIHCBKOBOT YacTHHU abo Micis ciyx0u (3 2001 poky ¥ moHuHI). 3a MOHAN
20 pokiB aii ymaHOoro KK VYkpainm ct. 407 m’are pa3iB 3a3Hana 3MiH, SKi JETajdbHO
nmpoaHaiizoBaHo B miapo3auti 1.2. Il kpumiHaibHO-IpaBOBA HOpMa HE BTpayae
aKTyaJbHOCTI, MEpeayCciM  OCTaHHIMH  pOKaMH, IO  3yMOBJICHO  ITOYAaTKOM
NOBHOMACIITAaOHOI BiiHM Ha Teputopli VYKpaiHu, 1 mnOoTpedye 3aKOHOJABYOTO
BJIOCKOHQJIEHHS 3 OTJISIIY HA MOJIOKEHHS NpoeKTy HOBOro KK.

VYrepie KpuMiHAIBHY BiIMMOBIAANIBHICT 3a 3JIOYMHHU, MOB’s3aHI 13 CaMOBUIBHHM
3aJMIIIEHHSM BIACHKOBOI YacTHMHHU a0o0 Micis ciyx0u (y cydacHii pemakiii ct. 407 KK
Vkpainu), Oyno mnependadeHo B ToOJOXEeHHSIX JluToBchkoro craryty 1529 poky.
3aKOHOJABCTBO TPO KPHUMIHAIBHY BIAMOBINATBHICTG 3a 3JI0YMHM I1i€1 KaTeropii
PO3BUBAJIOCS MTOCITIIOBHO, OJTHOYACHO 3 PO3BUTKOM CYCIIJIBHUX BiTHOCHH, BIHCHKOBOTO Ta
JIEP’)KaBHOTO YCTPOI, Y TOMAIBIINX HOPMATHBHO-TIPABOBUX aKTaX KpUMiHAJIbHA
BIJIMOBIJATBHICTH 32 TaKi 3JIOYMHU PO3IMINPIOBATIACS Ta MTOCUITIOBAJIACS.

3. Anamiz KK 3apyOiKHHX KpaiH Ja€ MiACTaBU JJIsI BUCHOBKY II[OJI0 BIJCYTHOCTI B
OUIBIIOCTI BUMAAKIB CHEIIaIbHOT HOPMHU, KA mNependavaia 0 BIANOBIIAIBHICTh CaMe 3a

CaMOBUIbHE 3QJIMILIEHHS BIMCHKOBOI YacCTUHU ab0 MiCIlsl CIIy>KOH, IO CBIAYUTH MPO Pi3HI
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MIACTaBU CTPYKTypH3alli KPpUMIHAIBHUX KOAEKCIB y pI3HMX KpaiHax. Ilporte nisHHS,
CXO’1 Ha KpUMiHaJIbHE MpaBonopyiieHHs, nepeadadene ct. 407 KK Ykpainu, Bce  Taku
HasgBHI B KK 3apyOibKHUX KpaiH: JOBOJII 4YacTO aHAJIOIOM CaMOBLIBHOIO 3aJIMIICHHS
BIMICbKOBOT 4acTUHU a00 Micls clyXOM BBa)KalOTh CAaMOBUIbHE BiaJydyeHHs (CT. 86
€nuHoro xonaekcy BikicbkoBOi rocTuilii CIIA, § 15 BilichbKOBO-KpUMIHAIBLHOTO 3aKOHY
®PH), camoBuibHY BiACYTHICTH (cT. 38 3akony «IIpo apmiro» Benukoi bpuranii),
He3aKOHHY BiAcyTHICTH (§ 34 BiiickkoBoro kpuMiHaiibHOro Kojaekcy Hopgerii),
caMoBUIbHE 3anunieHHs cBoro nocta (KK KHJIP).

Taki gissHHS MoOriauM OyTHM YacTHHAMHM IUJIOTO: CaMOBUIbHE BigyIyueHHs (CT. 86
€nuHoro kojekcy BifickkoBoi roctuilii CIIIA) 1 HesiBKka B cTpok (cT. 87 €AMHOT0 KOJACKCY
BilicbkoBOi roctuiii CIIIA) € BUgaMu THMYACOBOTO yXWUJICHHS BiJl BIMCBKOBOI CITyXOHU.
CamoBinbHa BiAcyTHICTH (cT. 38 3akony «IIpo apmiro» Benukoi bputanii) mama nsi
dopMu: caMOBUIbHE YXUJICHHS 1 HETIPABOMIPHE 3aJUIICHHS KOpaOJIs.

CX0’XUMH Ha CaMOBUIbHE 3QJIMIICHHS BIMCHKOBOI YaCTUHHM ab0 MICIS CIYXKOHU Ciif
BBOKATH TakKl JISHHS: CaMOBUIbHE HENpPUOYTTS I HECEHHs TIOCTIMHOI CITy»KOH,
TpeHyBaHb 1 300piB 0e3 MmoBaxxHUX MpUUUH (CT. 73 3akoHy «IIpo pe3epB 30pOHHUX CHII»
Benmukoi bpurtanii), yrewa, iHIIE yXWIEHHS Big BiiicbkoBOi ciyx6u (§ 35-37
BilicbkoBoro kpumiHaibHOTO KoAekcy Hopserii), 3paay i BTedy 3a KOpJ0H abo 3paay u
HEIMTOBEPHEHHS 3-3a KOPJIOHY B Iepioj] HeceHHs aeprkaBHo1 ciryxou (KK Kuraro).

JloBoJIi 9acTO CaMOBUTbHE 3aUIICHHS BIMCHKOBOI YacTHHU ab0 MICIS CITYXOH
BBakanu Qopmoro neseprupctBa (cT. 85 €amHoro kojaekcy BiiickkoBoi roctuilii CIIA,
ct. 37 3akony «IIpo apmito» Benukoi bputanii, § 16 BilicbKkOBO-KpHUMIHATBHOTO 3aKOHY

®PH, cr. 398 Konekcy BiticbkoBoi rocTuilii ®panmii, ct. 435 KK KHP).
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PO3/I1JI 2
OB’EKTUBHI TA CYB’EKTUBHI O3HAKH CAMOBLIBHOI'O 3AJIMIIIEHHSA
BIFICBKOBOI YACTUHU ABO MICIISI CJIYKBH

2.1. O0’eKT CAaMOBJIBHOI0 3AJIMIICHHS BiiCbKOBOI YaCTHHHU 200 Miclsl CJIy:KOM

VY Teopii KpUMIHAIBHOIO TMpaBa TNOMIKUPEHOK € JAyMKa, IO KpUMIHAJIbHI
NPABOMOPYIIEHHS TPOTH BCTAHOBJICHOTO TIOPSAJAKY HECEHHS BIMCBKOBOI CITY)KOHU
MOCSITalOTh Ha BCTAHOBJICHWM TMOPSAOK HECEHHS BIHCHKOBOI CITY>KOHW, SKHMM OXOILTIOETHCS
MOPSIIOK TIPOXOJ/KEHHS BiMiChKOBOI ciyx0u [15, ¢. 9; 81, c. 67; 183, ¢. 1013; 193, c. 50—
51; 196, c. 9]. Tomy CyTHICTP pPOJOBOrO 00’€KTa BIMCHKOBUX KpPUMIHATBHUX
npapornopymeHb, 3a3Hadae C. O. XapuTOHOB, OKPECIIIOBAIU I0-Pi3HOMY: BIHCBKOBO-
CITy’KOOB1 OOOB’S3KH, BIMCHKOBO-IIPAaBOBa HOpMa B il peajbHOMY OYTTi 4M BiMChKOBa
oesneka aepxkasu [203, c. 247]. Ilpore HAWMOMIMPEHINIOW € KOHIIEMIIIS, 3T1THO 3 SIKOO
00’€KTOM BIMCHKOBUX KPUMIHAJIBHHUX IMPABOINOPYIICHbh € BIMCHKOBUN MPABOMOPSIOK abo
MOPSIZIOK  TIPOXOJIKEHHs BichbkoBOi ciyxOu [203, c.247]. Ha xamp, 1 B HIA
CIIOCTEPIraroThC PO30DKHOCTI: 00’€KTOM BIMCHKOBHX KPHUMIHAJBHUX IPABOIOPYIICHb
y4eHI BHU3HAIOTh TMOPSAJOK HECEHHS Ta IIPOXOKCHHS BIMCHKOBOI CIYXKOH, SKHMA
BHU3HAYCHUN HU3KOIO 3aKOHIB YKpaiHH, BIHCHKOBOIO MPHUCITO, BINCBKOBUMH CTaTyTaMH,
MOJIOKCHHSIMU ~ MPO  MPOXOJKEHHS  BIWCHKOBOI  CIY)KOM  PI3HUMH  KaTeTropisiMu
BIMICHKOBOCITY’KOOBI[IB, HaKa3aMH BiIMOBITHUX HA4YaJbHHUKIB Ta I1HIITMMH HOPMATHBHO-
npaBoBuM aktamu [48, c. 444] abGo cychnuibHI BIIHOCMHU 31 BCTaHOBJIEHOTO
3aKOHOJJABCTBOM Y KpaiHU MOPSIKY HECEHHS a00 MPOXOKEHHS BINCHKOBOI ciryxou [196,
c. 80] uu cycminbHI BITHOCHHHU 31 BCTAHOBJICHHS TOPSAIKY HECEHHS CIy»)O0m [ 128, c. 845].

Ha nymxy M. 1. XaBpoHioka, pogoBHUM 00’€KTOM BIMCHKOBUX KPUMIHAJIbHUX
MpaBONOpPYIIEHb € BCcTaHOBIeHUM y 30poiHux Cuinax VYkpaiHM TNOpPSAOK HECEHHS
BIMCHKOBOI CIIyKOM, SIKHI 3aKpilUICHO B 3aKOHaX, BIMNCHKOBIM mMpHCs31l, BIHCHKOBUX
cTaTyTax Ta IHIIMX aKTaX 3aKOHOAABCTBA. TakWi MOPSAOK € OOOB’SI3KOBUM JJIs

BUKOHAaHHSA BCiMa BIMCBKOBOCTY)XKOOBIISIMM, OCKUIBKM CyBOpE ¥ TOYHE HOTO
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JOTPUMYBAHHSI CTAHOBHUTH CYTh BIMCHKOBOI JIUCHUHUIUIIHM Ta € HEOOXIJHOK YMOBOIO
3a0e3nedeHHs] MOoCTiiHOI 0oe3natHocTl 30poitHux Cun YkpaiHM W IHIIUX BIACHKOBUX
dbopmyBanb [190, c. 40]. BilicbkkoBuii MPaBOMOPSIAOK OXOIUTIOE BITHOCMHHM HAuYaJbHUKIB,
MJIETINX Ta THIIUX BIHCHKOBOCTY>KOOBIIB, TOPAIOK MPOXOHKEHHS BIMICHKOBO1 CITyKOU
Ta HECEHHS CIELIaIbHUX CITY>KO0, MOPSAIOK BUKOPUCTAHHS BICHKOBOIO MaiiHa, 030pO€HHS,
TEXHIKM © 30epiraHHs BIMNCHKOBOI TA€EMHUI, NOPAJOK 3A1MCHEHHS BIHCHKOBUMU
CITY»KO0BHUMH 0cOOaMu CBOIX 00OB’s3KiB, IIpaB 1 MoBHOBaXkeHb [190, c. 40].

PonoBum 00’ €KTOM KpUMiHATBHUX MPABOMOPYIICHD MPOTH BCTAHOBJICHOTO MOPSIKY
HeceHHsl BilicbKOBO1 ciyxk0u B.O. byraeB posrisgae BIHCHKOBHUM NPaBOMOPSIOK SIK
CKJIQJIOBY 3arajibHOr0 MpPaBOMOPSAKY B YKpaiHi. J[oCHiAHMK AOXOAUTH BUCHOBKY, IO
BIICHKOBUH TMPaBOMOPSAIOK € (POPMOIO MPOBAKEHHSI BIHCHKOBO-CIY>KOOBOT AISUIBHOCTI,
3aKpIIJICHOI 3aKOHAMH, 30KpeMa BIHCHKOBUMH CTAaTyTaMH W IHIIHMH HOpMaMu
BIICHKOBOT'O 3aKOHOJIAaBCTBA Ta € HEOOXTHOI O03HAKOKW OYIb-SIKOTO JisHHS, IO
KBaTIKy€eEThCS K BIMChKOBE KpUMIiHaAIBHE MpapornopymeHHas [16, c. 63]. M. M. Cenbko
pO3rJIA/lae CyCHUIbHI BIJHOCHHH, SIKI BUHUKAIOTh 3 MPUBOAY BCTAHOBIECHOTO MOPSAKY
HECEeHHsI a00 TMPOXOKEHHS BIHCHKOBO1 CIIYXKOH, SK pOJOBUH OO0 €KT, a KpUTEpIEM
BU3HAYEHHS OJHOPIIHOCTI Oe3mocepe/HiX 00’ €KTIB KPUMIHAIBHUX MPaBOIMOPYIICHb, 110
CTAHOBJISITh POJOBHUH 00’ €KT YCIX BIMCHKOBHX KPHUMIHAJIBHUX IMPABOMOPYIIEHB, € CXOXKICTh
YYaCHUKIB  CYCHUIBHHUX  BIJHOCHH, SKI ~ BHHHUKAIOTh  MDK  JIEp)KABOKO  Ta
BIMCHKOBOCITY)KOOBIIIMH, a TaKOXX CXOXICTh COIIaJJbHUX IHTEPECIB, SIKI BUHHUKAIOTH Y
3B’SI3KYy 3 HaAsABHICTIO TakuX BimHocwH [162, c. 61-62]. M. C. Typkor BBaxae, IO
POJIOBUM 00’ €KTOM aHaJi30BaHMX KPUMIHAJIBHUX MPABOMOPYIIEHb € CYCIUIbHI BITHOCUHH,
[0 BUHUKAIOTh y 3B’A3KY 3 PETrYyJIIOBAHHSAM TMOPSAKY MPOXOHKEHHsS abo(Ta) HECEHHS
BIICHKOBOT CITY)0W 13 3a0e31eueHHs BilicbkoBOi Oe3neku aepskasu [ 182, c. 38]. Ha gymky
C. O. XaputoHoBa, crnenu(GiYHAM POJOBUM OO0’ €KTOM BIMCHKOBUX KpPUMIHAIBHHUX
MPaBOMNOPYILIEHb € CYCHUIbHI BIJHOCHHH, IO CKJIAAAIOThCS Ta (YHKUIOHYIOTH MiJ 4ac
HECCHHS (TIPOXOJKCHHS) BINCHKOBOI CTY)KOM SIK OCHOBH HOPMAaJIbHOI JisSUTBHOCTI BOEHHOT
opranizauii Ykpainu [198, c. 26]. Tlopymyroun BiamoBigH1 nNpaBuia (MOPSAIKH) HECEHHS
MIEBHUX BUJIIB BINCHKOBO1 CIIYKOH, ii Cy0’€KT CIPUUYMHSE IIKOAY a00 CTaBUTh Mij 3arpo3y

il CpUYMHEHHSI HOpMaJbHY JISUIBHICTh BOEHHOI opraHizailii YkpaiHu, Biag 00€37aTHOCTI
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SAKO1 3ajeXkaTh I[IHHICTh BHUIIOTO MOPSAKY — Oe3lneka Jep)KaBu, CTaH 3aXUIIECHOCTI
KHUTTEBO BAXKIIMBUX IHTEPECIB OCOOM, CYCIUIbCTBA, JEPKAaBHU BiJ MOXKIMBUX 3arpo3 [ 198,
C.26]. VYIOCKOHamOIOUM BJIACHYy AYMKY, IOCIIAHUK 3rOJIOM PpO3LIMPHB PO3YyMIHHS
polOBOTO 00’€KTa BIMCHKOBMX KpHUMIHQJIBHMX MPaBONOPYIIEHb, BBAXKAIOUM HHUM
MpaBOBIAHOCHHM, SIKI  CKJIAJAlOThesl 1 (YHKUIOHYIOTH MIJ  4Yac  31HCHEHHS
BIMCHKOBOCIYKOOBIISIMH BIHCHKOBO1 CIIyOH, 110 € OCHOBOIO HOPMAaJIbHOI IISNIBHOCTI
BOEHHOI OpraHizailii YKpaiHu, BiJIIOBIIal0Th 3aKOHOJABCTBY YKpaiHU W OXOPOHSIOTHCS
KPUMIHAJIBbHUM 3aKOHOJABCTBOM BiJl KpUMIHAIBHO MPOTUNPABHUX mocaranb [203, c. 248—
249].
3a mnepexoHanHsimMu C. O. XapuToHOBa, OCOOJMBOCTI MPAaBOBOTO  CTaTyCy
BIHCHKOBOCIYKO0O0BLA  (BIMICbKOBO3000OB’SI3aHOT0), SIKI TPAaAMIIMHO PO3TIAIAIOTH  SIK
TOJIOBHUHM (paKTOp BUOKPEMJICHHSI BOEHHO-KPUMIHAIBHOIO 3aKOHOJIABCTBA, BU3HAYAIOTHCS
XapaKTepoM BIHUCHKOBOI CIyOH, I MPIOPUTETHICTIO, MOPIBHIHO 3 I1HIIMMHU BHJIAMH
nismeHOCTI. CamMe OocOONMBUN XapakTep AiSIBHOCTI BIMCHKOBOCIYXOOBIIIB OOYMOBIIIOE
HEOOXITHICTh BHOKPEMJICHHSI 1HTEPECiB BIMCHKOBOI CIyXOM SK CaMOCTIHHUNA 00’ €KT
KPUMIHAJIBHO-TIPABOBOI OXOPOHH Ta BCTAHOBJIEHHS CIEI[IAJIbBHOIO PEKUMY KPUMIHAIBHOI
BIJIITOBIIAJIBHOCT1 BIChKOBOCTYK00BIIIB [203, c. 248]. [IpaBoBiTHOCHHU, SIKI BUHUKAIOTh
y Mpolieci MPOX0KCHHS Y1 HECEHHS BINCHKOBOI CTy)KOH BIHCHKOBOCTYKOOBIISIMH, JT0BOJ1
NOBHO Ta YITKO BperynboBaHi KoHcTuTymiero VYkpaiHu, OKpeMHMH 3aKOHaMH,
BIMICPKOBHMH CTAaTyTaMH, IIOJIOKCHHAMU BilicbKOBOT MpHCITH, HakKa3aMu MiHICTpa
o0oponn YkpaiHu ¥ IHITUMU HOPMATHBHO-IIPABOBUMHU aKTaMH, 1 cCaM€ BOHU BH3HAYAIOTh
3MICT BIMCHKOBOT CIY>KOM Ta € MIAIPYHTSAM HOPMAaJbHOI JISIILHOCTI BOEHHOT OopraHizarii
Vkpainu. [lopylieHHs U0MX TNPaBOBLAHOCHH MiJ dYac TMPOXOJDKEHHS YW HECEHHS
BiIlICBKOBOCITY’)KOOBIIEM BiIICHKOBOi CIIY>KOM BIUIMBAaE caMe€ HAa HOPMAJIbHY JiSUTBHICTH
BOEHHOI oOprasizamii Aep)kaBH, CUpPUYUHSAE il IMKOTY, TOMY iX SK POJOBHH 00’ €KT
BICPKOBUX KPHUMIHAJbHUX MPABOMOPYIIEHb OXOPOHSE KpPHUMiHAJIbHE 3aKOHOAABCTBO BiJ
KPUMIHAIBHO TMPOTUTIPABHUX mocsranb [203, c. 248].
Ha namy nymKky, polioBHil 00’€KT BIMCBHKOBUX KPUMIHAJIBHUX MPABONOPYIICHB
OXOIUTIOE 1 MOPSAJIOK MPOXOJIKEHHS, 1 MOPSAOK HECEHHS BIMCHKOBOI CIIYXOH, OCKUIbKH IIi

MOHSTTS OPTaHIYHO MOB’s3aH1 MK COOOI0.
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JUist netanbHOro 3’sCyBaHHS CYTHOCTI LMX TEPMIHIB HEOOXIIHO HacaMmIepes
MPOaHaII3yBaTl HOPMATUBHO-NPABOB1 aKTH, L0 PEIVIAMEHTYIOTh MOPSIOK HECEHHsS abo
MPOXOKEHHS BINCHKOBOT CITYKOU.

[IpaBOBOIO OCHOBOIO BICHKOBOT'O 0OOB’SI3KY 1 BIICEKOBOT CITY:KOHU €, BIJMIOBITHO 110
y. 1 cr. 3 3akony VYkpainu «IIpo BilicbkoBHII 00OB’SI30K 1 BIMCBKOBY CIYKOy»,
Konctutyniss Vkpainu, 3akonn Ykpainu «IIpo BiiicbkoBuii 00OB’SI30K 1 BIHCHKOBY
cyx0y», «[Ipo o6opony Ykpainu», «IIpo 30poitni Cunu Ykpainuy, «[Ipo Mmo6uTi3amiiny
MiATOTOBKY 1 MOO1Ti3al11it0», 1HIII 3aKOHU YKpaiHU, a TAKOXX MPUHHSATI BIATIOBIIHO 10 HUX
yka3u Ilpesmmenta YkpaiHu W iHIII HOPMATHUBHO-TIPABOBI aKTH MO0 3a0e3MeYCHHS
OOOpOHO3/IATHOCTI  JIep’KaBU, BHUKOHAHHS BICHKOBOTO OOOB 3Ky, TPOXOJKEHHS
BICBHKOBOT CITY»OH, CIy>KOU y BIHCHKOBOMY pe3€pBl Ta CTaTyCy BICHKOBOCITY>KOOBIIIB, a
TaKO’)K MDKHApPOJHI JOroBOpH YKpaiHu, 3roga Ha OOOB’S3KOBICTh SKHX HaJaHa
BepxoBHoto Panoro VYkpainu [54]. Meroro BiliCbKOBOTO OOOB’SI3Ky € MiArOTOBKA
rpomajisiH  Ykpainu 10 3axucty barbkiBmivHu, 3a0e3neyeHHsT OCOOOBHUM  CKJIaJI0M
306poitnux Cun YkpaiHu, 1HIIUX YTBOPEHUX BIIMOBIAHO JI0 3aKOHIB YKpaiHU BIMCHKOBUX
dbopMyBaHb, a TaKOXX MPABOOXOPOHHUX OPTraHIB CHEIIAIBHOIO MPU3HAYEHHS, TOCaaAU B
AKUX KOMIUIEKTYIOThCSI BINCHKOBOCTY>KOOBLISIMH.

Yactuna 3 cr. 1 3akony VYkpainum «IIpo BiiicbkOBHII 00OB’S30K 1 BIHCHKOBY
CIyK0y» BH3HAYae, IO BINCHKOBUM 00OOB’SI30K Tepeadavae MiATOTOBKY TPOMAJISH 0
BIMCHKOBOI CIIY)KOH, MPHUITUCKY 0 NMPU30BHUX AUTHHHUIIb, TPUHUHATTS B JOOPOBLILHOMY
MOpANIKY (32 KOHTPAaKTOM) 1 MPU30B HAa BIHCHKOBY CIYXOY, MPOXO/KEHHS BIHCHKOBOI
CIy’)kOM, BUKOHAaHHS BIMCHKOBOTO OOOB’SI3Ky B 3amaci, MPOXO/PKCHHS CIYXO0H Y
BIICBKOBOMY PE3€pBi, JOTPUMAHHS MPaBUJ BIICBKOBOTO OOIKY [54].

BiiicpkoBa ciyx6a, BiamoBigHO 10 4. 1 cT. 2 3akony Ykpainu «IIpo BificbKOBHiA
000B’S130K 1 BIMCHKOBY CIIYKOy», € JEpKABHOIO CITYy)KOOI0 OCOOJIMBOTO XapakTepy, sKa
noyiirae 'y mpodeciitHiil MiSIpHOCTI MPUAATHUX O Hel 3a CTaHOM 370pOB’S 1 BIKOM
rpomMajisiH YKpainu (3a BUHATKOM BUTIAAKIB, BU3HAUYEHUX 3aKOHOM ), 1IHO3EMIIiB Ta 0Ci0 0e3
rPOMAJISTHCTBA, TOB’si3aHI 3 000pOHOI0 YKpaiHW, ii HE3aleKHOCTI W TEepUTOpialbHOI
uuticHocTti [54]. Hatomicte 3akon Ykpainu «IIpo CtatyT BHYTpIIHBOI cilyk0u 30poitHUX

Cun Ykpainn» Big 24 6epesns 1999 poky Ne 548-X1V nepenbauae, o BilicbKoBa cliyx0a
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y 30poiiHux Cunax YkpaiHu ¥ 1HIIMX BINCHKOBUX (DOPMYBaHHSX, YTBOPEHHUX BIAIOBIIHO
70 3aKOHIB YKpaiHHU, € JEpPXKABHOIO CIIy*KOOI OCOOJMBOrO XapakTepy, fKa IOJISTrae B
npodeciiiHiil AIAApHOCTI NPHUIATHUX JO HEl 3a CTaHOM 370poB’s 1 BIKOM oci0 (3a
BUHATKOM BHUMAJKIB, BU3HAUEHUX 3aKOHOM), TIOB’si3aHIN 13 3axucTtoM Ykpainu [69]. Ha
nepiuii norisa, aedinimis TepMiHa «BIHCbKOBA CIyx0a» € ogHaKoBa B 000X BHUIMAJAKax,
MpPOTE BHACHIZIOK JETaIbHOTO aHaji3y 3a3HAYEHOro MOHSTTS JOXOJUMO BHCHOBKY, IO
3akon Ykpainu «IIpo BificbkOBUI OOOB’A30K 1 BIWCHKOBY CIIYXO0y» MICTUTh HIMpILE
BU3HAUEHHS 3aBJlaHb BIMCHKOBOi ClIy:kOM: oOOopoHa VYKpaiHu, 1i HE3aJIeKHOCTI W
TEpUTOpIaNbHOI LUTICHOCTI. 3akoH Ykpainu «llpo CraTyr BHYTPIIHBOI CIY>KOU
30poitnux Cun Ykpainu» 3aBlaHHSIM BIMCHKOBOI CTY>KOM BU3HAYA€ 3aXUCT Y KpaiHH.

OcobnuBocTsIMU BIiICHKOBOT CILyXKOU B1ICHKOBOCITYKOOBII1B 1
BICbKOBO300OB’sI3aHUX  TMiJ]  4Yac  NIPOXOJKEHHS  300piB  €: 1) BUKOHAHHS
BICHKOBOCIYKOOBLSAMH (BIHICHKOBO3000B’I3aHUMH) B OCOOJIMBOMY TMOPSIIKY CITY>KO0BUX
000B’s13kiB  (00OB’SI3KIB  BIMCBKOBOI CyXOM); 2) perjJaMeHTarliss iXHbOI MISUTBHOCTI
BIIChKOBHM 3aKOHOJIABCTBOM, SIK€ HE MOIIUPIOETHCS Ha 1HII BUIIU TISJIBHOCTI; 3) pillleHHS
crienu1YHUX 3aBIaHb BOEHHOT O€3MeKH aepkaBu crienudiaaumu 3acodamu [203, c. 248].

3akon Ykpainu «IIpo CtaTyr BHYTpimiHBOI ciyx06m 30poiinnx Cwin Ykpaidu»
MICTUTPH TIOJOKCHHS, BIJMOBIIHO JO SIKOTO IMOPSAOK IPOXO/KEHHS BIMCHKOBOI CITYXKOW,
npaBa U OOOB’SI3KM  BIMCHKOBOCIYKOOBITIB BH3HAYAIOTHCS 3aKOHAMU Y KpaiHW,
MOJIOKEHHSIMH TIPO TPOXOHKEHHS BIWNCHKOBOI CIIYKOW BIATOBIAHUMH KaTETOPIsMH
BIICBKOBOCITY’)KOOBIIIB, 10 3aTBEepKYyIOThcs llpe3umentom VYikpainu, ¥ IHIIAMH
HOPMaTUBHO-IIPABOBUMU aKTamu [69].

Hampuknan, Cratyr rapHi3oHHOI Ta BapToBOi ciyk0 30poitHux Cun Ykpainw,
3atBep/keHUl 3akoHoM Ykpainu Bim 24 Oepesns 1999 poky Ne 550-XIV  Busznauae
Oprafizaiifo Ta TOpPSJOK HECEHHsI TapHI30HHOI 1 BapTOBOi CIIyk0, mpaBa i 00OB’s3KH
MOCaJOBUX 0CI0 rapHI30HY Ta BIHCHKOBOCITY>KOOBIIIB, SIKiI 3aTy4alOThCS JIJIT HECCHHS ITUX
ciyx6 [70]. Bomgnouac [uctmmminapauii cratyt 30poitHux Cun YkpaiHu BU3HAYa€e
CYTHICTh  BIMCBKOBO1 JUCUHUIUIIHK, OOOB’SI3KM  BIMCHKOBOCIYXOOBI[IB, a TaKOX
BIMICbKOBO3000B’sI3aHUX 1 PE3EPBICTIB 1]l YaC MPOXOIKEHHSI HAaBYAIbHUX (II€PEBIPOYHHUX)

Ta cCHeuiaJbHUX 300piB 100 ii AOJEpX aHHSA, BUAM 3a0XOYEHb 1 JAUCHUILTIHAPHUX
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CTATHECHb, IMpaBa KOMAaHIUPIB MIOJA0 iX 3aCTOCYBaHHS, a TaKOXX MOPSAIOK TOMAHHS 1
po3mIIsiAy 3asB, nmporno3uilii Ta ckapr [65]. IlonoxenHs: «IIpo npoxomxeHHs rpoMaistTHaMu
Vkpainu BilicbkoBOi1 ciyxk0u y 30poitHux Cunax VYkpaiHu», 3aTBepIKeHEe YKa3oM
[Ipesunenta Ykpainu Big 10 rpynas 2008 poky Ne 1153/2008 (mami — IlomoxeHHs),
BU3HAYa€ MOPSAOK MPOXOKEHHS rpoMaisiHaMu Y KpaiHu BICBKOBOI City:k0u B 30poHHUX
Cuntax YkpaiHu, perysoe MUTaHHsA, OB’ s3aHl 3 MPOXO/KEHHSIM BIMCHKOBOT CIYKOU i
Jac BUKOHAaHHS TPOMaJsSHaAMHU BIMCHKOBOTO OOOB’S3Ky B 3amaci Ta sSKi BHHUKAIOTh Yy
3B’SI3KYy 3 MPOXOkeHHSIM y 30poiiHnx Cunax YkpaiHM KaapoBOi BIMCHKOBOI CIYXOU
ocobamu 0(illepchbKOro CKiIaay A0 iX Mepexoay B YCTaHOBIECHOMY MOPSAJIKY Ha BIMCHKOBY
CITy»0Yy 3a KOHTPAaKTOM a00 3BUTbHEHHS 3 BICHKOBOT CiTy>k0u [185].

[IpoxomkeHHs BIWCHKOBOI CNyXOM 3AIMCHIOIOTH: a) TpOMaJsiHd YKpaiHu — Yy
TOOpOBUTLHOMY TOPSAKY (32 KOHTpAaKTOM) abo 3a MpU30BOM; 0) iHO3eMIll W ocobu 06e3
TPOMAJITHCTBA — Y TOOPOBUTEHOMY MOPSIKY (32 KOHTPAKTOM) Ha IMOCAaX, MO MiJISATal0Th
3aMIIIEHHIO BIICHKOBOCIIYKOOBIISIMU PSZOBOTO, CEP>KAHTCHKOTO 1 CTAPUIMHCHKOTO CKIIAITY
36poitnux Cun Ykpainu.

Yactuna 6 cr. 2 3akoHy Ykpainu «IIpo BiiiCbKOBHII 00OB’S30K 1 BIHCHKOBY
CITYKO0y» BHOKPEMIIIOE TaKi BUAW BIHCBKOBOI ciykOm: 1) cTpokoBa BiliCbKOBa CIy»xO0a;
2) BilicbkkoBa ciy)x0a 3a NPU30BOM IMiji 4Yac MoOuTizaIii, Ha OCOOJWUBHHA TEpiox;
3) BiiichbkOBa CiIy’k0a 3a KOHTPAKTOM OCI0 pPsAOBOro ckiany; 4) BilicbkoBa ciyk0a 3a
KOHTPAKTOM OCI0 CEpXKaHTCHKOTO ¥ CTapIIMHCBKOrO CKiIaay; S) BIHCBKOBA Ciry»o0a
(HaBYaHHS) KYpPCAHTIB BHUIIUX BINCHKOBUX HABYAIBHUX 3aKJIadiB, a TaKOX BHIIUX
HAaBYATBHUX 3aKJadiB, SKI MAlOTh y CBOEMY CKJIaJi BIMCHKOBI 1HCTUTYTH, (aKyIbTETH
BIMCBKOBOI TIATOTOBKH, Kad)elpyd BIHCHKOBOI IMJTOTOBKH, BIJAUICHHS BIHCHKOBOI
MIATOTOBKM, 6) BiliCbKOBa CIOy)k0a 3a KOHTPAKTOM 0cCi0 0QIilepchKOro CKJIamy;
7) BilicbKkOBa City)0a 3a Mpu30BOM 0ci0 odimepchkoro ckiany; 8) BiiichbKoBa cCiryx0a 3a
MPU30BOM 0Ci0 13 yKCiIa pe3epBicTiB B 0coOIMBHUH niepion [54].

[Tomoxennss mepenbauae, mo BilickkoBa ciyx0a B 30porHnx Cunax Ykpaiau
B110yBa€eThCsl B IOOPOBUIBHOMY MOPSIAKY a00 32 MPU30BOM. Y JTOOPOBUILHOMY MOPSIAKY
rPOMAJISTHU MIPOXOSTh BINCHKOBY CYKOY (HaBUaHHS) 32 KOHTPAKTOM KYPCAHTIB y BUIIUX

BIMICHKOBHMX HaBYAIBHUX 3aKJaJiaX, a TAKOX 3aKJIaJiaX BUILOI OCBITH, SIKI MAalOTh Y CBOEMY
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CKJIaAl BIMCHKOBI IHCTUTYTH, (aKyJIbT€TH BIMCHKOBOI MIATOTOBKH, KaeapH BIHCHKOBOI
MITOTOBKYU, BIAJAUICHHS BIICHKOBOT MITOTOBKHU; BINCHKOBY CIY:KOY 3a KOHTPAKTOM OCI0
pPSAIOBOrO CKJIAJy; BIACHKOBY CIHYKOy 3a KOHTPakTOM OCI0 CEepXKaHTChKOIO 1
CTapIIMHCHKOTO CKJIay; BIMCBKOBY CIyX0y 3a KOHTPakTOM 0cCi0 0(illepChKOTO CKJIAy.
3a npu30BOM TPOMAJISTHU MPOXOJISTh CTPOKOBY BIMCHKOBY CITY>KOY; BIMCHKOBY CITyXOy 3a
MPU30BOM ITiJT yac MoOuIi3allii, Ha 0COOJUBUI MEpiojl; BICHKOBY CIyXO0y 3a MPHU30BOM
oci6 odinepcrkoro ckianay [185].

VY cr. 24 3akony VYkpainu «[Ipo BilicbkOBUIl 00OB’SI30K 1 BIHCBHKOBY CIIYKOy»
BCTAHOBJICHO MOMCHT ITOYATKy Ta 3aKiHYEHHS MPOXOJKCHHS BIHCHKOBOI CITyx)OH, TOOTO
BU3HAUCHO YacOBI MeXi 11 mpoxopkeHHs. [TogaTkoM TpOXOKEHHS CIY)KOW BHU3HAIOTH:
1) st TpoMajisiH, IPU3BAaHUX Ha CTPOKOBY BIWCHKOBY CIYXOy, — JCHBb BIAIPABICHHS Y
BiiCBKOBY YacTHHY 3 00JacHOro 30ipHOTO MYHKTY; 2) sl TPOMAJIsSH, NMPUHHATHX Ha
BIICBKOBY CIIY)KOy 3a KOHTPaKTOM, 30KpeMa BiChKOBO3000B’S3aHUX, SIKi MPOXOJSAThH
300pHu, 1 pe3epBiCTIB MiJ yac MoOUTI3alii — JeHb 3apaxyBaHHSA JO0 CIHUCKIB 0COOOBOTO
CKJIaJly BIMCBHKOBOI YacTHHU; 3) IJIs TPOMAJISIH, SIKI HE TPOXOAMJIM BIMCBKOBY CIYXOYy, 1
BiliCbKOBO3000B’I3aHUX — JIEHb MPU3HAYECHHS Ha MOCaay KypcaHTa BUIIOTO BIMCHKOBOTO
HAaBYAJIBHOTO 3aKJajJy, BIMCHKOBOTO HABYAJIBHOIO IMIIPO3AUTY BHIIOIO HaBYAIBLHOTO
3aKiany; 4) s rpoMajisH, MPU3BAaHMX Ha BIMCBKOBY CIIYXOy IiJg 9yac MoOumizarii, Ha
0COOJIMBHI TIEPi0/1, HA BINCHKOBY CIYKOY 3a MpHU30BOM 0Ci0 0(illepChKOTO CKIaAy — JACHb
BIJINTPaBIICHHS y BINCHKOBY YacTHHY 3 KoMicapiaTy [54].

MomeHTOM 3aKiHYEeHHSI TPOXOJKEHHS BIHCHKOBOI CIY)KOWM € JeHb BHUKIIOUYEHHS
BiIICBKOBOCITY’KOOBIISI 31 CIHCKIB OCOOOBOTO CKJIaAy BIACHKOBOI YaCTMHH B TOPSAKY,
BCTAHOBJICHOMY ITOJIOKEHHSIMHU TIPO MPOXOHKEHHSI BiChKOBOI cimy»x0u [109, c. 108].

Cnig 3a3HauuTH, M0 OCOOM, SKI BYMHSAIOTH aHANi30BaHE KpUMIHAJIbHE
MPABOMOPYIICHHS, YITKO 3HAaIOTh, BUMOTH SKUX HOPMATHBHO-TIPABOBUX aKTIB BOHU
MOPYIIYIOTh, MPO MIO YITKO 3a3HAYAIOTH Yy PE30JIIOTUBHIA YacTWHI BHPOKY. ¥ cnpasi
No 129/2428/23, nposaodocennss Ne 1-xkn/129/512/2023, [aticuncokuii  pauorHuti  cyo
Binnuyvxoi obnacmi ecmanosus: cmapuwuii condam Q., 0y0yuu GillcbKOBOCIYIHCOOBYEM
BILICbKOBOI CNYIHCOU, NPUZBAHUM 34 MOOLNI3AYIEI0 Ma NPOX00sauU BIlICLKOBY CIYHCO) Ha

nocaoi iIHcmpyKkmopa i0aivHi 63600y MamepiaibHO20 3a0e3neueHHs pomu MamepiaibHo2o
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3abe3neuenns giicbkogoi wacmunu 3CY, 6 nopywenns cm. 17, 65 Koncmumyyii' Yrpainu,
cm. 1, 2 3akony Ykpainu «llpo giticbkosutl 0608 430K i 8iICbKOBY CAYHCOY», NOJIONHCEHD
Biticoxoesoi npucsieu, cm. 11, 16, 127, 128 Cmamymy snympiwnvoi cayacou 3opotinux Cun
Ykpainu, cm. 1-4 Jucyunainapnoco cmamymy 36potinux Cun Ykpainu, yceioomnorouu
CYCNiNbHO Hebe3neunull xapakmep c8oix Oil, nepedbauaroyu ix CycniibHo HebOe3neuHi
Hacnioku ma oOadcarouu ix Hacmauus, Onuzbko 14 200 9 bepesns 2023 poky, Oditouu
VMUCHO, 3 MEMOI0 MUMUACOB020 YXUNIEHHS 8I0 NPOXOONCEHHS BIlICbKOBOT CIYHCOU 8 YMOBAX
B0EHHO20 CMAHY, CAMOBIILHO 3ATUUUE POZMAULYBAHHS BILICbKOB020 NiOPO30ILNY BiliCbKOBOI
yacmuHu U YXUIAECA 610 NPOXOOMNCEHHS BIUCLKOBOI ClyxcoOu, nepedysaroyu 6 pi3HUX
oonacmsax  Vkpainu, o0oku 27 bepesus 2023 poxy 000poGiibHO He  NOBI0OMUB
npedcmasuukam 3CY npo ceoe micye nepeOyeanmsa, UYuM NPUNUHUE BUUHEHHS
KpuminanvHo2o npasonopyutenus. /i O. o6ynu xeanigpikosani 3a u. 5 cm. 407 KK sk
CAMOBINbHE 3ANUUEHHS  BILICLKOBOI YACMUHU, BYUHEHEe BIliICbKOBOCAYHCO08YeM (Kpim
CMpoK0Boi cydcou) 6 ymosax ocHnoz2o cmawny [167].

KpiMm Toro, y KOHTEKCTI pOAOBOro 00’€KTa BIMCHKOBUX KpUMIHAJIBHUX
IPaBOIMOPYIIEHb MPOXO/KEHHSM BIMCHKOBOI CIIy)KOM MOKHA BHU3HABATH MPOXOJKEHHS
BiIiChKOBO3000B’sI3aHUMHU Ta pe3epBicTaMu 300piB. [lopsaok mpoBeneHHS HaBYAIBHUX
(abo mepeBipHUX) 300piB BU3ZHAUAIOTH HOPMATHUBHO-TIPABOB1 aKTH, a came: 3aK0H YKpaiHu
«IIpo BilicbkOBUI 00OB’A30K 1 BIWCBHKOBY ClykOy», Ilojlo’keHHS TPO MPOXOJKCHHS
rpomMajsiHaMud YKpaiHu BIMCHKOBOI ciryx6Ou y 30poitHux Cunax YkpaiHu, 3aTBepKeHE
VYkazom Ilpesunenta Ykpainu Big 10 rpynuas 2008 poxy Ne 1153/2008, IlomoxkenHst mpo
MPOXOJKEHHSI TPOMaasiHAaMU YKpaiHu CIIyOW y BiliCbKOBOMY pesepBi 30poitanx Cun
VYkpainu, 3arBepmkene Ykazom llpesmaenta VYkpainm Big 29 xoTHS 2012 poky
Ne 618/2012, Imctpykuis 3 opradizamii i1 mpoBeneHHs HaByanmbHux 300piB 3
BiliCBKOBO3000B’I3aHUMHU Y BIMCHKOBUX YacTHHAX 1 yctaHoBax 30poitHnx Cun Ykpainwu,
3aTBep/KeHa HakazoM MinicTepcTBa ob6oponn Yxkpainu Bim 11 muctomama 2009 poxy
Ne 560. 3rigao 3 m. 8 IlomokeHHST PO MPOXOHKEHHS TPOMAJITHAMH Y KpaiHU CIYKOU y
BilicbkoBOMY pe3epBi 30poitHux Cun YkpaiHu, MOYaTKOM MPOXOJKEHHS PE3epBICTOM
CIyOu y BINCHKOBOMY pe€3€pBlI BBAXKAIOTh JEHb BUJAHHS HaKa3zy KEpIBHMKa OpraHy

BIMICHKOBOT'O YMpaBJIiHHSA, KOMaHAUpPa (HauyajdbHUKA) BINCHKOBOI YACTUHU (YCTAHOBHU) IPO
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NpUUHATTS (3apaxyBaHHs) TpOMaJssHMHA Ha CIYKOy Yy BIMCBKOBOMY pe3epBi Ta
NpU3HAUCHHS Ha TOCay, SKa KOMIUIEKTYEThCS pe3epBicTaMu. 3aKiHUCHHSIM MPOXOHKCHHS
pE3epBICTOM CIYKOM Yy BIMCBKOBOMY pE€3€pBI BBaXalOTh JCHb 3aKIHYEHHS CTPOKY
KOHTpakTy a0o IHIMKA JeHb, 3a3HadyeHuid y m. 30. a63. 2 m. 120-1 3a3HaueHoro
[lonoxeHHs1, ane He paHillle HUK J€Hb BUJAHHS Haka3y KOMaHAMpa BIIICBKOBOI YaCTUHU
po 3BUIBHEHHS pe3epBicTa 31 CiIyxO0W Yy BiiicCbkoBOMYy pe3epBl. YacoM BUYMHEHHS
BICPKOBUX KPUMIHAJIBHHUX MPABOMOPYIICHh pe3epBicTaMU € He OyAb-sIKUid dac
POXOJKEHHS CITYXKOH Y BIMICBKOBOMY PE€3€pBi, a TUIBKU Yac MPOXOKEHHSI HUMU 300piB.

[IpoxomkeHHs BIMCHKOBOI CIIyKOHM BIHCHKOBOCITY>KOOBISIMU BCIX KaTeropin
nependayae MOYATKOBHM 1 KIHIIEBUM MOMEHTH IepeOyBaHHS Ha BIMCHKOBINA CiIyx0i, y
IPOMDKOK MK SIKUMH BICBKOBOCITY>KOOBIII MOXYTh MEPIOJUYHO 3aJIy4aTUC A0 HECEHHS
CrieliaJbHUX BHJIIB BINCHKOBOI CIyKOU, TakuX sSK OOWOBE YepryBaHHS, NMPHUKOPJAOHHA,
BapTOBa (BaxTOBa), MaTpyJibHAa a00 BHYTpIlIHS ciayxo0a [182, c. 21].

BcraHoBneHuil 3aKOHOJIABCTBOM TMOPSJIOK HECEHHSA Ta TMPOXOKEHHS BIHCHKOBOT
CITY)KOHU — 1I€ CYKyIHICTh TaKWX, [0 BUHUKAIOTH y TMPOIIECI KUTTS 1 00HOBOT JTISIBHOCTI
BIChK, CYCHUIBHUX BITHOCHH, 3aKpIINICHMX Yy 3aKOHAaX, BIMCHKOBUX CTaTyTax,
MOJIOKEHHSX PO MPOXO/KEHHS CIYKOU PI3HUMH KaTeropisiMU BIMCHKOBOCIYKOOBIIIB Ta
IHIIUX akTaxX 3akoHomaBcTBa [131, ¢. 1175]; me CyKymHICTh CYCHUIBHUX BIJHOCHH, IO
BUHUKAIOTh Y  MpoOIeci  IPOXOKCHHS CIYy)KOM  pI3BHUMH  KaTeTOpiIMHU
BIMCHKOBOCITY)KOOBIIIB, iX cIyk00BOoi Ta OOHOBOI MISJIBHOCTI W periiaMeHTOBAaHUX
HOpMaMH TIpaBa ¥ TMiJ3aKOHHUMU HOPMaTUBHUMH aktamu [96, c. 918]; cuctema
MIPaBOBITHOCHH, 110 BUHUKAIOTHh HA OCHOBI JIii HOPM BiiCBKOBOTO 3aKOHOJIaBCTBA, Y TaITy3i
OyIIBHUIITBA, XUTTSA Ta MisUIbHOCTI 30poitHnx Cui YKpaiHu, iHITUX BIMCHK 1 BINCBKOBUX
¢bopMyBaHb, CTBOPEHHUX BIAMOBIAHO 10 3aKkoHY [16, ¢. 58]; BiTHOCHHH, IO BUHUKAIOTH Y
MpoIeci KUTTEMISITBHOCTI BIMCHK, 3aKpIMJIEHUX y PI3HUX aKTaxX 3akoHOAaBcTBa [196,
c. 80].

BcraHoBnenuit  mOpANOK  MPOXO/KEHHS  BIMCBKOBOI  CIyKOM  3000B’s3y€
BIMICHKOBOCITYKOOBIIIB CTPOKOBO1 CJIY>KOM MOCTIiHO TniepedyBaTH B pO3TalllyBaHHI
BIMCHKOBOT YACTUHH YU MICLS CIIyk0H, a odilepiB, NpanopuIUKiB, BIHCEKOBOCTYKOOBIIIB

3a KOHTPAKTOM — Yy CIyXOOBMH dYac He 3aluiiatd iX ©Oe3 [03BOJIy BIJNOBIAHOTO
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HavainbHuKa [96, c. 933]. ToOTo BIMCHKOBUN MOPSNOK — II€ TOCTIMHE W HEyXUIIbHE
BUKOHAHHS BINCHKOBOCTYKOOBIISIMU Oe3mocepeiHiX OO0OB’A3KIB OO MPOXOKEHHS
BilicbkoBOI1 cityx0m [103, c. 244; 107, c. 594].

TepMiH «IOPSIOK HECEHHsS Ta TMPOXOMKEHHS BIHCHKOBOI CIY>KOM» OXOILIIOE:
MOPAJIOK MIJJIETIOCTI Ta BIMCHKOBOT YECTI; MOPSAOK MPOXOKEHHS BIHCHKOBOI CIIykOH;
MOPSIAOK EKCILTyaTalli 030pO€HHsI 1 BIMCHKOBOI TE€XHIKM Ta KOPUCTYBaHHS BIMCHKOBUM
MalHOM; TIOPSJOK HECEHHs CIeUIaIbHUX CHYXO0; MOpsIoK 30epiraHHs BiCHKOBOT
TAEMHUIII; TOPSJIOK 3AIMCHEHHS CBOIX MOBHOBAXKEHB BINCHKOBUMH CIIYKOOBUMU OCOOAMU
30poitnnx Cun VYkpaiHu # 1HIIMX BIACBKOBUX (OPMYBaHb; MOPSAJIOK BHUKOHAHHS
BiiCBKOBOTO OOOB’SI3Ky B OCOOJMBUX yMOBaX; MOPSAOK JOTPUMAaHHS 3BUYAIB 1 MPaBHII
BesleHHs BiiiHM [96, ¢. 918; 131, ¢. 1175].

JUis Toro mo0O 3po3yMiTH, YW OYJ0 TMOCATAaHHS Ha TMOPSAOK HECCHHS YH
IPOXO/KEHHSI caMe BIMCHKOBO1 CIIY>KOU, HEOOXIJIHO BCTAaHOBUTH, UM OYJIO TMOKIAJCHO
BIJIMOBIIHUMH aKTaMU 3aKOHOJIABCTBa Ha BIMCHKOBOCIYXOOBII OOOB’SI30K MIsITU B
NeBHMM crioci0, a00, HaBMaKK, yTPUMYBATHUCS BiJl IEBHOT MOBEIIHKH.

[lincTaBor0 BUHUKHEHHS  MPaBOBIJHOCHH, TIOB’SI3aHMX 3  HECEHHSAM UM
IPOXOKEHHSIM BIHCHKOBOI CITY>KOH, € BIANMOBITHUN ropuandHui akt. k1o oro Hemae,
TO TaKi BIIHOCHHM 3 TO3WIII IpaBa BHU3HAIOTh HIKYEMHUMH — TaKUMH, 10 HE TATHYTH
KOJHUX TPAaBOBUX HacHiaKiB. HemnpaBwibpHi Aii TOpamiBHUKIB OpraHiB yIpaBIiHHA,
YHACNZIOK TOPYIIeHh 3 OOKy SKUX ocoba Oyja Mpu3BaHa Ha BIHCBKOBY CIyXOy
HE3aKOHHO, HE MOXKYTh MOTIPIIYBaTH CTaHOBHUIIE TpomassuuHa [131, c. 1181].

[Topsiok MPOXOKEHHS BIMCHKOBOI CIY>KOM OXOIUTIOE Ti CYCIIJIbHI BITHOCUHHU, SIKi
BUHUKAIOTh y 3B’A3KY 3 PETYIIOBAaHHSAM TMPOIECY KUTTEMSIbHOCTI 30poitHux Cun
VYkpainu i iHIMX BiIChKOBUX (POPMYyBaHb, MMOB’A3aHOTO 3 BUKOHAHHSAM MOKJIAJEHUX Ha i
BilicbKOBI (hopmyBaHHS 3aBaanb [96, c. 917-918]. [lopsimok HeceHHs BIHCHKOBOI CITyXOU
OXOTUTIOE BY)KYE€ KOJIO CYCIUIBHHUX BITHOCHH, a Came Ti, 1[0 BHHHUKAIOTH Y 3B’S3KY 3
PETYIIOBaHHSIM  JISUTBHOCTI, TIOB’SI3aHOI 3  peami3alli€lo  BIHCHKOBOCTYKOOBIISIMHU
CreliaJbHUX TMpaB, OOOB’S3KIB W00 BUKOHAHHS 3aBJaHb OOWOBOrO YepryBaHHS,
BHYTPILIHBOI, MPUKOPJIOHHOI, BApTOBOi (BaXTOBOI) 1 MATPYJbHUX CIYXO HaA TEBHUU

nepiox [96, c. 918]. 3okpema, HeCeHHS BIWCHKOBOI CIYXKOW CII TIYMAyuTH SIK
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Oe3nocepe/lHe BUKOHAHHS OOOB’S3KIB IIOJI0 OXOPOHM M OOOPOHU MEBHUX 00’ €KTIB YU
TepUTOPii, 3a0e3MedyeHHsl MISJIBHOCTI BIMCHKOBUX (QopMyBaHb abo0 iX Migpo3AuLTiB. 3a
CBOEIO CYTHICTIO HECEHHSI BINCHKOBOI CIIY)KOM MOXe€ 3/1MCHIOBATH TUIBKH 0Oco0a, sKa
MPOXOJUTH BIMCHKOBY Cyk0y, a00 BIICHKOBO3000B’sI3aHUM M PE3EPBICT IiJ 4ac 300piB
[128, c. 1001].

be3 «mpoxomxkeHHs BIMCHKOBOI CIIY»KOW» HEMOXJIMBI TOMANbINI MAii, Takl SK
«opraHizamisi Ta HECEHHsS BIHCBKOBOI CIy»OW», 110 3a0e3MedyroTh BIMCHKOBY Oe3meKky
nepxxaBu. Ha nymxy M. C. TypkoTa, HeCeHHs BICHKOBOI CIy>KOM O3Ha4ae MOB’SI3aHUM 3
BUKOHAHHSM CIICIiaJbHUX 3aBJaHb OULTBII CYBOPHUH PEXUM IMPOXOHKCHHS BIHCHKOBOT
CIIy>KOu Ha MEeBHUM Tepioa: 0oioBe uepryBaHHs (OoioBa ciryx0a), TapHI30HHA CITyX0a,
ciay0a y BapTi (Ha BaxTi), y CKJaAl MaTpysis, H000BOTO a00 MPUKOPAOHHOTO HapsIy.
HeceHnHs neskux BUIIB CHCIIaIbHUX CIIYXKO0, TaKUX K 00HOBE YepryBaHHs, MPUKOPIOHHA
a00 BapToBa ciy)k0a, HaBITh Y MUPHUH Yac BH3HAIOTh BUKOHAHHSIM OOMOBOTO 3aBIaHHS
[182, c. 18].

TepMiH «TpOXO/KEHHS BIMICHKOBOI CIIY>KOM» € 3arajJbHUM MOHSITTSM, SIKE, MOPS 3
000B’sI3kKaMHU II10JI0 HECEHHS BIMCHKOBO1 CIIyOHW, MICTUTh TaKOXX 1 BUKOHAHHS IHIIHMX
BIICHKOBHX 00OB’sI3KiB, 5IKi (JaKTMYHO HECEHHsI BICHKOBOI CIy’)kOM He cTOCyroThCs. Lle
MOXXYTh OYyTH BUKOHAaHHS OOOB’SI3KIB BIJIMOBIIHO IO INTAaTHOI IOCAH, IOB’S3aHHUX 13
NPU3HAUYCHHSIM Ha TIOCaJy UM TMEepEeMIlICHHSAM II0 CIy>XO0i, IeperniroToOBKOI Ta
MiABUIICHHSIM KBajidikamii, BU3AM y BIIPSAIKEHHS, TNPOXOKCHHS JIIKYBaHHS B
nikyBanpHUX 3aknanax [182, c. 21]. [lepeOyBatoun Ha JTIKyBaHHI B JIKyBaJIbHOMY 3aKJaji,
y BIANYCTIN, HA HAaBYAJIBHUX 300pax, OyAydyd TUMYACOBO BiICTOPOHEHHM BiJ BUKOHAHHS
Ciy’)k00BHX 00OB’SI3KiB, BIACHKOBOIIOJOHEHUM, 3apyYHUKOM, BiHCHKOBOCITYKOOBEIH
MIPOJIOBXKYE MPOXOJAUTH BIICHKOBY CIY>KO0Y, ajie B 3a3HAUYCHUN MEPI0JT MOKE TUMYACOBO HE
BHUKOHYBAaTH CIIY)KOOBHX O0OOB’S3KIB BIAIMOBIIHO JIO OCHOBHOI TIOCaad ¥ HE MarTu
BIIHOIIIEHHS JO0 HECEHHS CchemialpHuX ciayx0 [182, c. 21-22]. Omxke, MOOPSAIOK
MPOXOJKEHHST BiMIChKOBOI ciyx0u, Ha nymky M. C. Typkora, OXOIUTIO€ Ti CYCHUIBHI
BITHOCHHH, 10 BUHUKAIOTh Yy 3B’SI3Ky 3 PETYIIOBAHHSIM TMPOIECY KUTTEMISUIBHOCTI
360poiianx Cun Ykpaidu, OB’ S3aHOTO 3 BUKOHAHHSAM TOKJIaJICHUX HAa HUX 3aBaaHb [ 182,

c. 23].
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BoaHouac TepMiH «HOpSJOK HECEHHs BICHKOBOI CIIyKOM» OXOIUIIOE BY’)KYE KOJIO
CYCIUIBHUX BIJHOCHH, a caM€ TI 3 HHUX, L0 BUHUKAIOTH y 3B’SI3Ky 3 PEryJIOBaHHAM
JISTTBHOCTI, TOB’S13aHOT 3 pealizali€l0 BIHCHKOBOCIYXKOOBILSMH CHEIIaJbHUX TIpaB Ta
O00OB’sI3KIB 11010 BUKOHAHHSA 3aBAaHb OOMOBOrO  YEpPryBaHHs, BHYTPILIHBOI,
MPUKOPJIOHHOI, BAPTOBO1 (BaXTOBOI) Ta MAaTPyJIbHOI C1y>k0 Ha neBHui nepion [182, c. 23].

[lopssnkoM HeCeHHs BIMCHKOBOI CIYXOM CIiJI BBaXaTH HAJEKHUN CTaH
BPETYJIHOBAaHOCTI HOPMAaMH TIpaBa Ta MiI3aKOHHAMH HOPMATHBHO-TIPABOBUMH aKTaMU THX
CYCNUIbHUX BIIHOCHH, IO BHHHUKAIOTh Yy TMpPOIECI MPOXOIKEHHS CIYyXOU pI3HUMU
KaTeropisiMM BIACHKOBOCIYKOOBILIIB 0€3MOCEpEeIHbO MiJ Yac iX ciyxOu uu OO0HOBOT
TSUTBHOCTI, a TaKOoX pe3ylbTaT BUKOHAHHS BIHCHKOBOCITYKOOBISIMH BCTaHOBIICHUX
npaBua 1 HOpM moBenmiHku [123, c. 621]. Omke, HEOOXITHO 3a3HAYUTH, IO TOPSIIOK
HECEHHS BIWCBHKOBOI CIYKOM — 1I€ CYKYIHICTh CYCHUIBHMX BIIHOCHH, SIKI BUHMKAIOTh Y
npoueci AismbHOCTI  30podiHux Cun  YKpaiHM 1 4YITKO BpEryJibOBaHI 3aKOHAMH,
BiiicbKOBOIO TPHUCATOI0, BINCHKOBUMH CTAaTyTaMH, IOJOXKEHHSIMU TPO MPOXOHKEHHS
BIMICHKOBOI CITY)KOW PI3HUMH KaTErOpisIMU BIHCHKOBOCITY>KOOBIIIB Ta IHIIUMH HOPMaMH
BIICBKOBOT'O 3aKOHOAAaBCTBA. BilickkOBa JMCIMIUIIHA CTaHOBUTH CYTHICTH CYBOPOTO
JOTPUMAHHS I[bOTO MOPSIAKY, CaMe BOHa 3a0e3nevuye BUKOHAHHS 3aB/laHb, MOKJIAJEHUX Ha
30poitni Cunu Ykpainu. 78,7 % pecnoHIEHTIB 3aCBIAYYE CIYIIHICTh BOTO TBEPIKEHHS
(momatok A).

OTxe, HECeHHS BIMNCHKOBOI CIIY)KOM € BYXYUM TOHATTAM, HDK IPOXOKEHHS
BIMCHKOBOT CITYKOMH.

BunoBuii 00’€KT BINCHPKOBUX KpHMIHAJIBHUX TPABOMOPYIIEHbh € KPUTEPIEM
BHYTpPIHbOI  Kkimacudikamii  KpUMIHAJIBHUX  [PABOMOPYIICHb, nepeaoaueHnux
pozainom XIX OcobnuBoi wactuau KK VYkpainu, 1 Hamae MOXIMBICTH KIacH(pIKyBaTH
BIlICHKOBI KpUMIHAJIbHI MPABOMOPYIICHHS HA OKPEMi CTPYKTYPHO BU3HaueHi rpymnu [203,
c. 250]. ToOTo BUAOBUM € TOH 00’€KT, HA SKUW MOCATAIOTHh CYCHIJILHO HEOE3IEeUH1 JiTHHS
okpeMoro Buay. KpuMmiHambHO-IpaBOBI HOPMH BCEpPEAMHI CHCTEMHU BIHCHKOBHUX
KpPUMIHAJIBHUX MPABOMOPYIIEHb B3aEMOAIIOTH MK COOOM0, 1 ISl B3a€MO/IiS Bi10YBa€ThCs
MDK POJIOBUM MOHATTAM BiMCHKOBOIO KPUMIHAJIBHOTO MPABOIMOPYIIECHHS, epeadaueHoro

ct. 401 KK VYkpainu, 1 KOHKPETHUMH CKJIaJaMd KPUMIHAJIBHUX MPABOINOPYIIEHD,
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PO3MIILIEHUX Y BIAMOBIJHUX CTATTAX, SKI MArOTh LUIKOM BIAMOBIIATH O3HAKaM ILOTO
rojioBHoro (pomoBoro) mousaTTs [198, c.25]. Cmig 3a3HauuTH, 1O MEBHA B3aEMOJIIS
CIIOCTEPITaEThCS B MEKAX PO3MEKYBAHHS JCIKUX CKJIAJIB MPABOMOPYIICHb, TOTOXKHUX 32
€JIeMEHTAMH X CKJIaiB.

BumoBuM 00’ €KTOM KPpUMIiHAJIBLHUX MPABOIMOPYIICHD MPOTH MOPSIAKY MPOXOKCHHS
ab0 HeceHHs BIMCHKOBOI CIY»KOH, MepeayciM — OB’ I3aHUX 3 YXWICHHSIM Bl HECEHHS YU
NIPOXOJIKEHHST BIHCHKOBOI CITy’KOW, € YaCcTWHA CYCHUTBHUX BiTHOCHH TIOPSJIKY HECCHHS
a00 MPOXOHKEHHsI BIMICHKOBO1 CTyK0H, MOCATaHHS HA SK1 Nlependayae HeA0TpUMaHHs abo
NOpYIICHHS] TUX TMPUIIKCIB HAalIOHAJIBHOTO 3aKOHOAABCTBA Yy BIMCBHKOBINA cdepi, sKi
3000B’A3yI0Th  0€33alepevyHo JIOTPUMYBATHCS BUMOT BIWCHKOBOI JUCIHUIUTIHU  SIK
CKJIaJIOBOi BIMICLKOBOT'O MIPaBONOPSKY [76, c. 72].

[TpaBuibHOIO Ta 0O0TpYHTOBaHOW BHaaeThes mosuiiss C. O. XapuToHOBA 3 MPUBOIY
BU3HAHHS  BHUJOBUMHU  O0’€KTaMH  BIWCHKOBMX  KPHMIHAJIBHUX  IPAaBOMOPYIICHb
IPaBOBITHOCHH Yy cdepl MOPSAAKY MJIETIOCTI Ta BINCHKOBOT YECTI; MOPSIKY TepeOyBaHHS
Ha BIMCHKOBIN CITyk01; MOPSAAKY 30€peKeHHS Ta KOPUCTYBaHHS BINCHKOBUM MaMHOM;
HOPSAJKY eKCIUTyaTallii 030pOo€eHHS Ta BINCHKOBOI TEXHIKHU; MOPSIKY HECEHHS CIelialbHUX
CIIyk0; TOPSIKY OXOPOHU JAep>KaBHOI TAEMHHUIIL; MOPSAKY 31MCHEHHS CBOiX TOBHOBAXEHB
BIICHKOBHMHU CIIY’KOOBUMH 0COOAMU; TOPSIIKY BUKOHAHHS BIHCHKOBOT'O O0OOB’SI3KY B OO0
Ta 1HIIMX OCOOJMBUX YMOBaX; MOPSAKY JOTPUMAHHS 3BHYaiB 1 mpaBui BidHH [203,
c. 250]. JloriuHor € aymKa, IO 3a3HA4Ye€HI BITHOCHHU OXOIICHI MIMPIIAM POJIOBUM
MOHSTTSIM — CYCIUIbHI BITHOCHHH, IO CKJIAJAIOThCS W (PYHKIIIOHYIOTH TiJ] YaC HECEHHS YU
MPOXOJ/KEHHSI BIMCHKOBOCITYKOOBIISIMH  BiMiChKOBOi cnyxOu. BoHu € QyHmameHnTom
HOPMAaJIbHO1 JISUTHHOCTI BOEHHO1 OpraHizallii Jep»aBU W MarOTh YCi iX CyTT€BI O3HAKH,
MPpUYOMY HE T030aBieHI CBOIX cHeru@IYHUX O3HaK, IO 3YMOBJICHI BIANOBITHHUMH
chepamu BiICEKOBOI Ciryx0u. ToMy € BCi MiICTaBu BU3HABATU 11l CYCIUIbHI BiTHOCUHU
BHJIOBUMH 00’ €KTaMH BIICHKOBUX IPABOMOPYIICHb, BIAMOBIAAIBHICTh 32 BUMHCHHS SIKUX
nependaueHa B po3auti XIX OcobmuBoi wactuau KK Ykpainu [202, ¢. 107].

[TormupeHow AYMKOI MIOA0 3MICTy O€3MocepeaHboro 00’€KTa CaMOBUIBHOTO
3QJIMIICHHS] BIACHKOBOI YacTUHM a0o0 Miclsl CHYyXOM € BCTaHOBJIEHUM MOPSIIOK

MPOXOKEHHS BIMChKOBO1 Cityk0m [93, c. 451; 125, c. 678; 196, c. 125]. M. 1. Kapnenko
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BBaXkae, 10 Oe3nocepeaHiM 00’ €KTOM KPUMIHAIBHOTO MPAaBOMOPYIIEHHS, Mepe0aueHoro
cT. 407 KK VYkpainu, € cycnuibHi BIZHOCHHH, K1 epe10adatoTh BCTAHOBICHHUI MOPSA0K
MIPOXOJIPKEHHSI BIMCHKOBOI ciiyxk0u B 30poitHuX Cunax YKpaiHu il 1HIIUX BIHCHKOBUX
(opMyBaHHAX Ta OXOPOHSIOTHCS B pa3i MOCATaHHS Ha HUX 3a3HauyeHoro Hopmoro KK [76,
c. 70]. T. ¥O. Kacwsko oOrpyHTOBY€E MO3UILIIO, 110 Oe3rmocepeHiM 00’ €KTOM CaMOBUIBHOTO
3QJIMIIICHHS BIACBKOBOI 4YacTMHU ab0 Miclsl CIyXOM € CyCHiibHI BIIHOCWHH, IO
3a0e3MneuyoTh MOpSA0K NepeOyBaHHs BIMCHKOBOCTYKOOBIIB Y BIMCHKOBIM YacTHHI abo
micui cinyx6u [84, c. 6, 10]. M. 1. XaBpoHtok Oe3mnocepeHiM 00’ €KTOM KOHKPETHOTO
BiiCBKOBOTO KPHUMIHAJILHOTO IPABOIMOPYIIECHHS PO3IISIIA€ Ti BiTHOCHHH, MPOTH SKHUX
crpsiMOBaHe KOHKpeTHe nocsranus [ 190, c. 40].

VYuuHst0un KpuUMiHaidbHE TpaBomnopyiieHHs, nepeadadene ct. 407 KK VYkpainu,
BUHHUW TIOCSTa€E Ha T€ KOJO CYCHUIBHMX BIJHOCHH, IO BHHHKAIOTh 3 IPHUBOIY
NPOXOJIKEHHST BIMHCHKOBOI Cay:KOHW. IIpoTe mopsIoK NPOXOKEHHS BIMCBKOBOI CITYXOH
OXOIUTIOE 1 TIOPAJIOK BHHUKHEHHS BITHOCHH BIMCHKOBOI CIY>KOU, CTPOKH CIIyXOH,
BU3HAUEHY CHCTEMY BINCHKOBUX 3BaHb, MOPSAOK IX NPHUCBOEHHS, IpaBUja aTecTarlii
BIMICHKOBOCITY>KOOBIIIB, TIOPSJIOK TEpPEMIIIeHHsI 3a MOCaJ0K0 1 MepecyBaHHS IO CIIyXkOi,
NEepPEMIIIEHHS, BIAPS/DKEHHS Ta BIIIMYCTKH BiIMCHKOBOCITY>KOOBIIIB, YMOBH W TOPSIOK
MPUITMHEHHS BIHCHKOBOT CITY>KOH.

M. M. CenbKko 3MicT 0€3M0CepeTHHOTr0 00’ €KTa KPUMIHAIBLHOTO MPABOMOPYIIICHHS,
nepenodaderoro cr. 407 KK Vkpainu, BOauae Byxunum 3a obcsirom. Huzka HoOpMaTHBHO-
MpPaBOBUX aKTIB PpErJIaMEHTye TIJACTaBU Ta CTPOK 3aKOHHOTO TepeOyBaHHS
BIICBKOBOCITY’KOOBIIIB 11032 MEXaMHU BIHCHKOBOI YacTHMHM a00 MiCIS CIIY)KOH, YHM
3a0e3MevYeHo 4YiTKe BUKOHAaHHA 3aBnaHb 30poitHnx Cun YKpaiHu Ta MATPUMAaHHS
6oe3matHocTi apmii. Takuii MOpsSIOK, HA AYMKY JOCTIIHHKA, CIIiJ] Ha3UBATH «IOPSIOK
nepeOyBaHHs BIMCHKOBOCITYOOBIIIB Y BIHCHKOBIM yacTuHI a0 Ha MicIli ciryxom» [162,
c. 54].

CaMOBUTBHO ~ 3aJMINAIOYd  BIMCBKOBY  4YacTHHY  abo  Micue  CiryxOw,
BIMCHKOBOCIYKOOBEIb, yCyNeped OTPUMAHOMY Haka3zy 4u OO0OB’sA3KaM, BIAMOBIIHO 0
SAKUX BIH Mae nepeOyBaTH y BH3HAUYEHOMY MICI[l, 3aluiiae Horo. Y pa3li HEBYACHOIO

3’sBJICHHS 0€3 TOBAXHUX TNPUYMH Ha CIykO0y BIHNCHKOBOCITYKOOBEIb, YCyIleped
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BCTAHOBJIEHUM BHMOraMm, He nepeOyBae y BIMCHKOBIM yacTMHI a00 Ha MicIl CiIy>XOH, a
icHye no3a HUMH. CaMe BCTaHOBJICHMM MOPSAIOK NepeOyBaHHS BlIICBKOBOCITYKOOBIIB Y
BIMCHKOBIM YAaCTHHI YM Ha MICLI CIOyXOu 3abe3neuye BUKOHAHHS HUMHU TOKJIAIECHUX
O00OB’s3KIB, MIATPUMAHHS TMOCTIHHOI OO€3JAaTHOCTI Ta € CKJIAQJ0BOI MOPSIKY
MPOXOJIKEHHsI BIWCBHKOBOI ciyx0Ou. ToMmy mig dYac BYMHEHHS NPaBONOPYILIEHHS,
nepenoadyeHoro ct. 407 KK, mopyurytoTbcs came Ti CyCHiuIbHI BIIHOCUHH, SIKI BUHUKAIOTh
3 MPUBOJY MOPSAKY NepeOyBaHHs BIHCHKOBOCIYKOOBLIB y BIMCHKOBIM 4acTuHi abo Ha
Micii cyxou [162, c. 54-55].

besnocepeaniM 00’ €KTOM CaMOBLIBHOTO 3aJIMIIIEHHS BINCHKOBOT YaCTHHHU 200 MICIIS
CITY>KOU CJIiJT BBAXKATH T1 CYCHUIbHI BITHOCUHHU, SIKI BUHUKAIOTh 3 MPUBOJIY BCTAHOBIICHOTO
NopsAAKY NepeOyBaHHS BIHCHKOBOCTYKOOBIIIB Yy BIMICHKOBIM YacCTHHI YK Ha MICII1 CIY>KOH.
VY pa3i caMOBUIBHOTO 3aJMILIEHHS BIANCHKOBOI YacTWUHM ab0 Miclsg CIIy)KOM CyCIUIbHA
HeOe3MneKka KPUMIHAJIBHOTO TMPABOMOPYIICHHS MOJISATAa€ B TOMY, IO BHUHHHIA, ycymeped
Haka3zy 4u 00OB’si3KaM, BIAMOBIAHO JO SIKUX BiH MOBHUHEH NepeOyBaTH y BHU3HAUECHOMY
MICII1, 3ajiuIIae e Miclie (BIHChKOBY YacTUHY abo Micie ciyx0u) abo He npulyBae, HE
3’SIBISIETHCA Yy BIACBHKOBIM dacTHI a0o Ha wicii ciayx6m. Came 1a oOcraBuHa
YHEMOKJIMBJIIOE BUKOHAHHA HHUM CBOiX CIyXOOBHX OOOB’SI3KiB, a TaKOXX HaKa3iB
OesrocepeIHbOro KepiBHUNTBA [ 162, ¢. 62].

H. A. Opnoeceka T1a lO.II. CrenanoBa 3a3Ha4arOTh, IO 3MICT CYCHIIBHUX
BIIHOCHH, $KI OXOPOHSIOTh TMOPSJIOK IMPOXO/KCHHS BIMCHKOBOI CIYKOHM, BHIAETHCS
mupmuM 3a oocsirom [139, ¢. 512], anibk THX, Ha sSKI Tocsrae cy0’€KT KpUMIHAIBHOTO
MPABOMOPYIICHHS TiJi 4aC CAaMOBUIBHOTO 3alMIIEHHS BIMCHKOBOI 4YacTUHU ab0 MicCIs
CITY’K0H, PO 10 3a3HAYArOTh JocaigHuku [118, ¢. 132], OCKIIbKH MOPSAOK MPOXOKCHHS
BilicbkoBO1 cmykOu B 3CY, sSKHMil perJaMeHTyeTbCs TMIA3aKOHHUMH HOPMAaTHBHO-
MPaBOBUMHU aKTaMH, OXOIUTIOE 3arajbHi TpaBWiIa TMepeOyBaHHS 0ocoOM Ha BIWCHKOBIN
ciyx01 i BUMOTH JI0 HET, CTPOKH BIHCHKOBOI CITy>KOM, BHIM BIICHKOBUX 3BaHb 1 MpaBHiIa
iX TIPUCBOEHHS, TTOHIKCHHSI Y TI030aBJICHHS, BUMOTH IIiJ] Yac MPU3HAYEHHS Ha TOCany,
MOPSIAOK ~ HANpaBJIEHHS YW  BUIPAJKEHHS — BIMCHKOBOCIYXOOBIIB,  MPUNHSTTS,

MPU3YIUHEHHS Ta MPOJIOBKEHHS CITYKOU.
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Buunnsaroun kpuminanbHe npasonopyueHHs, nepeadaudene ct. 407 KK Vkpainuy,
CaMOBUIBHO MOJMILIAIOYM BIACHKOBY CIy>KOy Ha MEBHUM 4Yac, BIMCHKOBOCTYKOOBELb HE
MOX€e MOPYIIUTH 3a3HAUYCHUN MOPSIOK 3arajoMm, a JIMIIEe OKpeMi Horo ckiagoBi. Tomy mu
noautsiemo nyMky [118, c. 133], mo 6e3mocepeHiM 00’ €KTOM CaMOBUIBHOTO 3aJIMIIICHHS
BIMICbKOBOT 4YacTUHM a00 MicUusi CchnyXOM € CycnulbHI BIJHOCHMHHM, TOB’s3aHl 31
BCTAHOBJICHUM TOPSAKOM IepeOyBaHHs BIMCHKOBOCIYKOOBISI y BINCHKOBIA YacTUHI abo
micui ciyk6u. Ha it migcrasi H. A. Opnoscska ta FO. I1. CrenanoBa CTBEpIKYIOTh, 1110
HOPSZIOK MPOXOKEHHsSI BIHCHKOBOT CIY>KOM € BHJIOBUM, a He Oe3mocepenHiM, 00’ €KTOM
nisiaast, nependadenoro ct. 407 KK Ykpainu [139, c. 512].

[Topsimoxk  HeceHHsT Ta TPOXOMKEHHS  BIMCBKOBOI  ClIyxkOum €  QopMoro
KUTTENIITbHOCTI 30poitHux Cun Ykpainu Ta hopmoro 3a0e3neueHHs BiiiCbKOBOI Oe3MeKu.
ToMy MOpPSIIOK TPOXOJDKEHHS Ta HECCHHS BIMCHKOBOI CIYKOW CIiJl pO3IIISJIATH K
POJIOBUIT 00’ €KT KPUMIHAJIBHUX MPABOTIOPYIICH TPOTH BCTAHOBIICHOTO MOPSIAKY HECCHHS
BIICHKOBOT CITy>KOH, a CyBOpe JOTPUMAHHSA MOPSAKY HECEHHS Ta MPOXOKEHHS BiliCbKOBOT
CITY’KOHU CBOEIO YEproro € 3aco00M 3a0e3MeueHHs BINiChKOBOT O€3MEeKH.

Ha namy nymky, 6e3mocepeaHiM 00’€KTOM CaMOBUIBHOTO 3aJIUIIEHHS BIHCHKOBOT
JacTUHU a00 MiCIs Cay>KOM CIIil BU3HABATU T1 CyCHUTBHI BIAHOCHHH, SKI TepeadadaroTh
BCTAaHOBJICHHUM TIOPSAIOK MPOXOHKEHHS BIMCHKOBOT Ci1y»kO0M B 30poitHnx Cunax Ykpainu u
IHIMUX ~ BIMCHKOBUX (OPMYBaHHSIX IOAO 3a0€3MEUCHHS TOpAAKY IepeOyBaHHS
BIMICHKOBOCITY>KOOBIIIB y BIMCHKOBIM YacTHHI a00 MICIll CIIyKOM i OXOpPOHSIOTHCSA B pasi
MOCATaHHS Ha HUX 3a3Ha4ueHo10 HopMmoro KK Ykpainu.

HonatkoBuii  (GakyIbTaTUBHUNA 00 €KT  KPUMIHAJIBHOTO  IMPABOIMOPYIICHHS,
nepenbauenoro 4.4, 5 cr.407 KK VYkpainu, moxxe OyTv HasiBHUI y pa3i BUMHEHHS
3a3HAYCHUX [isiHb B yMOBaX OCOOJMBOTO TEPiOTy, BOEHHOTO CTaHy 4Yd B O0MOBIH
00CTaHOBII, OCKLTPKYA HE BUKIIIOYAETHCS 1X MOCSITAHHS HAa OCHOBU HAI[IOHAIBHOI O€3MeKn
VYkpainu, moB’s3aHOI 3 11 AEpKABHOI HE3AJIEKHICTIO, TEPUTOPIATHHOIO IUTICHICTIO [76,
c. 70-71].

M. M. CeHbko, IKUH Ha AMCEPTALIITHOMY PIBHI JOCIHIIXKYBaB MPOOJEMHI MUTAHHS
KpUMIHAJIBHOT BIAMNOBIJAJBHOCTI 3a BYMHEHHS KPHUMIHAJIBHOIO IPABOMNOPYILICHHS,

nependoavyeHoro cr. 407 KK VYkpainu, neranpbHO MpoaHaNi3yBaB CTPYKTYPY CYCHIIBHUX
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BIIHOCHH SIK 00’€KTa 3a3HAYEHOTO KPUMIHAJIBHOTO MPABOMOPYIIECHHS 1 BU3HAYUB, IO
€JIeMEHTaMH CYCIUIBHUX BIJHOCHH, $SKI BUHUKAaIOTh 3 TMPUBOAY IepeOyBaHHS
BIICBKOBOCITY>KOOBIIIB y BiiICbKOBI1i YacTHHI @00 Ha MICLI CIyKO0H, €:

1) cy0’€eKkTH BIIHOCUH — BIMCHKOBOCTYKOOBELb 1 J€piKaBa, MK SKUMU BUHUKAIOTh
3a3Ha4YCHI BIJHOCHHU,

2) mpeAMET BiTHOCHH — BCTAHOBJICHWUH 3aKOHOJABCTBOM TIOPSIOK TepeOyBaHHS
BICHKOBOCITY>KOO0BIIIB Y BIICbKOBIN YaCTHHI a00 Ha MICII CITYXKOU;

3) comianpHUM 3B’SI30K — MpaBa ¥ OOOB’S3KM MDK CYO’€KTamMu BIIHOCHH, IO
BUHUKAIOTh 3 MPHUBOJY BCTAHOBJICHOTO TOPSIKY IepeOyBaHHS BIMCHKOBOCITYXOOBIIB Y
BIliICHKOBI1# YacTHHI 200 Ha MicIi cyxou [162, c. 63].

JlocmiIHUK BBaXkae, IO Y4YacHUKaMU (Cy0’€KTamMHu) CYCHUIBHMX BIJIHOCHH, SKi
BUHUKAIOTh 3 MPUBOJY BCTAHOBJIEHOTO MOPSAAKY MepeOyBaHHs y BIMCHKOBIM yacTUHI abo
Ha MicCIll chyxOu, € BiMChbKOBOCTYkOOBelb 1 AepkaBa. [lim 4ac BUYMHEHHs ISHHS,
nependaderoro cr. 407 KK VYkpainu, BIHCBKOBOCTY)KOOBEIb, SKUH € Oe3mocepeaHiM
YYaCHUKOM IIMX CYCHUIBHUX BITHOCHH, CaM 3aIOAII0€ iM IIKOAY, BUKJIIOYAI0UH cede 3 UX
BITHOCMH Ta HE BHUKOHYIOUM BCTAaHOBJIICHOTO IIPaBOBOTrO OO0OB’SI3Ky TmiepeOyBaTu Y
BIMCHKOBIM dacThHI ab0 Ha Micmi ciykOu. Takuii MexXaHi3M 3amoJisSHHS —IIKOIH
MOXJIMBUY JIMIIIE TIiJ] Yac BYMHEHHS KPUMIHAJIBHUX IPABOIMOPYIICHb 31 CHEliaJbHUM
Ccy0’€KTOM, OCKUIBKM B TaKOMY BHHIAAKy CYO’€KT HaJUICHUA TNEBHUMH IPABOBUMH
000B’s13kamMu. ToOTO 1MIKOAA CYyCITUIBHUM BiIHOCHHAM 3aIlOIIOETHCS 3CEPEIUHI: BUHHHM,
HE BHUKOHYIOUM OOOB’S3Ky MepeOyBaTu y BIMCHKOBIM YacTwHI a00 Ha MICII CIYXKOH,
CBOIMH JTISIMA PO3pWBA€ COIMiaTbHUK 3B’S30K 1 HETaTUBHO BIUIMBAE HAa IIPEAMET
CYCIUTbHUX BITHOCHH, MOPYIIYIOYH BCTAHOBJICHWN MOPSIOK MepeOyBaHHS Yy BIACHKOBIN
JacTHHI a00 Ha MicIi ciryxou [162, c. 63].

Komm finetbest po cTpykTypy 00’ €KTa BIHCHKOBUX KPUMIiHAIBHUX MPABOMOPYIICHB,
MU noauIsieMo 3anpornonoBany C. O. XapuTOHOBUM KOHIICTIIIIO, IO OXOTUTIOE: 1) ¢y’ eKT
CYCIIUTBHUX BITHOCHH, SIKUM € JIepKaBa B 0c001 BIMOBITHUX OPraHiB BOEHHOT opraHizarii
VYkpainu, 3 ogHOoro OOKy, 1 BIMCHKOBOCTYXOOBIII — 3 APYroro; 2) OpeaMeT CYCHUIbHUX
BIIHOCHUH — MOPSAOK HECEHHSI UM MPOXOKEHHS BIMCHKOBOI CIIY>K0U; 3) 3MICT CyCHIIIbHUX

BIIHOCUH Yy (OopMi CYCHUIBHO 3HAYyIIOi AISUIBHOCTI, SIKAa BUSBISIETBCS Y 3B SI3KY MIXK
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cy0’eKTaMy NTPaBOBIAHOCHH WIOJO BIAMOBIIHOIO MOPSAIKY HIPOXOJKEHHS BIHCHKOBOT
ciyx6wu [203, c. 249].

M. M. Cenbko 3ayBaxkyBaB, 1o B Ha3Bl po3auty XIX OcobmmBoi yactunu KK
Vkpainn «KpuMiHalibHI NpaBONOPYUIEHHS MPOTH BCTAHOBJICHOI'O TMOPSIAKY HECEHHs
BIMICHKOBOT CIIYO0H (BIICHKOB1 KpUMIHAJIbHI IPABOMOPYLIEHHS )» 3 IKOICh IPUUYMHUA HEMAE
BKa31BKM Ha TOPSIOK MPOXOJKEHHSI BINCHKOBOI CIYKOM SIK YaCTUHY POJOBOTO 00’ €KTa
BICHKOBUX KPUMIHAJIbHUX MpaBonopylieHb. OYeBUIHOIO € HEBIANOBIIHICT, HAa3BU
po3ainy XIX Oco6muBoi wactunu KK Tta 3micty ct. 401 Kopekcy, A yCyHEHHS 4Oro
JOCIIHUK MPONOHYBAB Y Ha3Bl PO3JLTY BKa3aTH Ha «IIPOXOJKEHHS BINCHKOBOT CIIYKOM.
[Toainsirtoun Taky MpOMO3MILII0, MU MPONOHYyeEMO HazBaTu po3ait XIX OcobauBoi yacTuHU
KK Vkpainn «KpuminaiabHl NpaBOMOPYIIEHHS MPOTH BCTAHOBIECHOTO TMOPSJIKY HECEHHS
a00 MPOXOHKEHHs BIICHKOBOI CyK0M (BIHCHKOBI KpUMIHAJIbHI ITpaBOTIOpYIIEHHS)» [162,
c. 53].

BcraHoBneHuM MOpSIKOM HECEHHS Ta MPOXOJKEHHS BIMCHKOBOI CIYKOH, TOOTO
BIICBKOBUM MPaBOMOPSIKOM, CIiJ] BUZHABATH CYKYMHICTh 3aKPIMVIEHUX Y HOPMATHUBHO-
IPaBOBUX aKTaxX CYCIUIBHUX BIIHOCHH, IO BHHHUKAIOTh Y MPOIEC KUTTA 1 00ioBO1
nistmeHOCTI Biiickk [106, c. 203]. ¥V konTekcti 3Mmicty cT. 401 KK Ykpainu BificbkoBUM
IIPABOIOPSIIOK — 1€ BCTAHOBJICHUM 3aKOHOJJABCTBOM TOPSIOK HECEHHS a00 MPOXOIKEHHS
BIMCHKOBOI CIIY)KOW, TOCSITaHHS Ha SKAH MOXJIHMBE 3 OOKYy CyO0’€KTIB BiCBKOBHUX
KPUMIHAJIBHUX TPABOMOPYIIEHb, nependadenux pozaiiom XIX OcobnuBoi yactunu KK.
BiiicbkoBU TPaBOMOPSAOK OTOTOXKHIOETHCS 3 TOPSAKOM TMPOXOKEHHS a00 HECeHHS
BIICHKOBO1 CIy>KOM, Ha YOMY aKIICHTYBaJld YYaCHUKUA aHKETyBaHHsS: 68,5 % omuTaHux

BBaXKalOTh, 1110 TAKE TBEP/XKEHHS € MPaBUJIbHUM (JI0aTOK A).
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2.2. O0’€KTHBHA CTOPOHA CAMOBIJILHOIO 3aJIMIIIEHHS] BiliCbKOBOI YacTUHU 200

Micus C1yx0u

Y Teopii KpUMIHAIBHOIO TMpaBa OO0 €KTUBHOI CTOPOHOI KPUMIHAIBLHOTO
MPaBONOPYIIEHHS BBa)KAIOTh 30BHIILIHIA HOro BUSB, 110 XapaKTePU3y€eThC AISTHHAM (II€I0
yu Oe3AISUIBHICTIO), HACHIKaMHU, MPUYMHOBUM 3B’SI3KOM MK JISHHSIM 1 HACJIJIKaMH,
MICIIEM, YacOM, OOCTaHOBKOIO, CIIOCOOOM, a TakOX 3aco0aMu W 3HAPSAASIMU BUMHECHHS
KPUMIHAJIBHOTO TpaBornopymeHHs. O0’€KTHBHA CTOpOHA € OOOB’SI3KOBHM €IIEMEHTOM
CKJIaJly KPUMIHAJIBHOTO TPABOMOPYIIECHHS Ta HEOOXIJHOI TIJCTABOK KPUMIHAIBHOT
BiamoBiganbHOCTI [1, . 49; 182, ¢. 103-104].

Oco0nuBICTD BIMCHKOBUX KPUMIHAJIbHUX MPaBOIOPYIIEHbD, 3a3Havyae
C. O. XapuToHOB, mojsrae B creuu(iuHOMY XapakTepl AISTHHS SK O3HaKaxX 00’ €KTUBHOI
CTOPOHM — TIOPYIICHHS TEBHUX OOOB’SA3KIB a00 BCTAaHOBJICHWX CIHEIIAIbHUX IPABUI
MOBEJ[IHKH, aJ[K€ BICHKOBI KPUMIHAJIbHI MPABOIIOPYIICHHS HE3aJEKHO BiJl CBOTO BHSBY
3aBXJIM CTAHOBJISTH TOPYIICHHS BCTAHOBJIEHOIO TMOPSAKY (OOOB’SI3KIB) HECEHHs
BilicbkOBOi ciyx6m [202, c. 218]. Ilopsgox HeceHHs ab0 MPOXOKEHHS BIHCHKOBOT
CITyK0u persiaMmeHToBaHUN 3akoHOM YkpaiHu «IIpo BilickkOBHIT 000B’SI30K 1 BIHCHKOBY
ciyx0y», ctatyramu 30poitHux Cun Ykpaidnu, 3aKkoHaMu YKpaiHH, a TaKoX MPUHHATAMU
BIJIMOBIIHO 10 HUX yka3zamu [Ipesmpenrta YkpaiHu ¥ 1HIIMMH HOPMATHBHUMHU aKTaMU
o010 3a0e3MeueHHs] 000POHO3JaTHOCTI JepKaBU, BUKOHAHHS BIMCHKOBOTO O0OB’S3KY,
MPOXOJKEHHSI BINCHKOBOI CIY’KOM W CTaTycy BIHCHKOBOCHY>KOOBIIIB 1 MIKHApPOJIHUMH
JIOTOBOpaMH, 3TOAy Ha 000B’I3KOBICTh KUX HajgaHo BepxoBHoto Pamoro Ykpainu.

CaMoOBUIbHE 3aJIMIICHHS BIHCHKOBOI YacTMHH ab0 MiCHs CIIYKOW TMocsrae Ha
MOPS0OK HECEHHS a00 MPOXOKCHHS BIHCHKOBOT Ci1yk0u. JlIoTprMaHHS BUMOT BIHCBHKOBOT
JTUCIUIUTIHA  3000B’A3y€ KOXXHOTO BIHCHKOBOCITY)KOOBIISI 3aBXAM TmepedyBaTH y
BU3HAYCHOMY BIHCHKOBUM KOMAaHIYBAaHHSIM MICIII CIy’)KOM ¥ CYMJIIHHO BUKOHYBaTH
BiiCbKOB1 000B’s13kH. CaMOBLIBHO 3aJIMIIAIOYHM BIHCHKOBY YacCTHHY ab0 MiCIe CITyKOw,
BIMCHKOBOCITYKOOBEIb YXWIISETHCS BiJT BHUKOHAHHA OOOB’SI3KIB BIMCBHKOBOI CIIY»KOH,
MOPYILIYE BUMOTHM MOPSAJKY ii MPOXOKEHHS Ta BIMChKOBOI nucuMILIiHU [76, c. 54].

CycnuibHy HeOE3NEeUHICTh MOPYIICHHS CHEIIaJbHUX MPaBUJI MOKHA YCBITOMIIIOBATH
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muiie  1HGOpMALIHUM — LUISIXOM, 1[0 BUMara€ BiJ CyO’€KTa KpPUMIHAJIBHOIO
MPaBOMOPYILICHHS 3HAHHS OCTaHHIX. He3HaHHs mpaBuii, TOOTO HEMIATOTOBIICHICTh
BIMCHKOBOCIYKOOBIISl O BUKOHAHHS crieluiuHuX (YHKIIH, BUKIIOYAE YCBIIOMIIEHICTh
CYCITUTBHOT HEOE3MEYHOCTI X MOPYIICHHS Ta MOXE CTaTH IMiJICTaBOO JUISl HETIPUTATHEHHS
0cO0M /10 KpPUMIHAIBHOI BIAMOBIJAIBHOCTI 3a YMOBH, IIO BIMCHKOBOCIYXOOBELb Yy
KOHKPETHOMY BHIQJIKy HE MOBUHEH OyB ix 3Hatu [202, c. 55]. BuuepnHoro mepemiky
MOPYIIICHD CHEIiaIbHUX TPAaBWI TOBEIIHKM HOPMATHBHI aKTH HE MICTATh, aJlKe
nepen0adeHi B Pi3HUX 33 IOPUINYHOIO CHJIOK0 HOPMAaTHBHO-TIPABOBHX akTax. Came ToMy
BUHUKAE€ HEBU3HAYCHICTHh iX TOPYIICHB, IO (OPMAI3YEThCSA SK HACTaHHS CYCHUIBHO
HeOe3MeYHNX HACIIIJIKIB.

O0’ekTMBHA  CTOPOHA  KPHMIHAJIBHOTO  TIPABOIOPYIICHHS,  TMepea0aYeHOro
ct. 407 KK VYkpainmn, onucana B Komekci B Takuil crmoci®: «CaMOBUIBHE 3allUIICHHS
BIMICHKOBOI YacCTUHU a00 MICIISl CITYykKOHM, a TaKOoX He3 sIBJICHHS BUYaCHO 0€3 MOBaXKHUX
OpuuuH  Ha  CIykOy». (OO0’€KTMBHAa CTOpOHAa  aQHANI30BAHOTO  KPUMIHAJIBHOTO
IPaBOMOPYIIEHHS MICTUTh O3HAKH, K1 XapaKTePU3YIOTh 1Bl GOPMH TisTHHS

1) camoBLIbHE 3JIMIIICHHS BIMCHKOBOT YaCTUHH 200 MICIIS CITY)KOU;

2) He3’sIBJICHHS BYaCHO 0€3 MOBaXXHUX MPUUYMH Ha CIYXOY.

M. 1. MenpHUK BBaXKae, 110 00’ €KTUBHA CTOPOHA KPUMIHAJIBLHOTO IMPABOIIOPYIIICHHS,
nependaderoro cr. 407 KK VYkpainu, Mae ckinamHy CTPYKTYypY MOXIUBHX (HOpPM HOro
BUSIBY:

1) camMOBiIbHE  3alIMIICHHS  BIMCBKOBOI  4YacTMHM  ab0  MicIsl  CITy»KOH
BilICBKOBOCITY’>KOOBIIEM CTPOKOBOI CIY>KOM TPUBAJICTIO MOHAA TPH N00H, aje HE JOBIIE
HiX Micstb (4. 1 cT. 407);

2) He3 sIBICHHSI BICHKOBOCTY>KOOBIISI CTPOKOBOI CIY»KOM BYacHO 0€3 MOBaKHHUX
NPUYUH Ha CIyXO0y B pa3i 3BUIBHEHHS 3 YacTHUHH, NMPU3HAUYCHHS a00 TepEeBENICHHS,
He3 SIBJICHHSI 3 BIIPSKCHHS, BIAMYCTKH a00 3 JIKYBaJbHOTO 3aKJIaay TPUBATICTIO TTOHA]
TpH 100U, aje He JOBIIe HiK Micanb (4. 1 cT. 407);

3) camMOBUIbHE  3aJMINEHHS  BINCHKOBOI ~ YaCTHHM  a00  MICHS  CIYXOH

BIMICHKOBOCITYKOO0BIEM (KPIM CTPOKOBOI CIIy>KOM) TPUBAJICTIO: a) MOHAA AECATH 110, aine
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HE JIOBILIE HK Micslb; 0) X04 1 MEHIIe HUK AecATh A0, aje JoBIIe HIK TpU 100U, BUMHEHI
MOBTOPHO MPOTATOM pOKYy (4. 2 cT. 407);

4) He3 sIBJEHHS  BIMCHKOBOCHYKOOBLSA (KpiM  BIMCBKOBOCTY>KOOBLSL ~ CTPOKOBOI
CITy>K0M) BUaCHO Ha CIIy0y 0€3 MOBaKHUX MPUUMUH TPUBATICTIO: a) TOHAJ AECATH 110, ane
HE JIOBIIIE HIK MICSIIb; 0) X0Y 1 MEHIIIE HIXK JecATh A10, ajie I0BIlIEe HOK TpHU J00U, BUMHEHI
MOBTOPHO MPOTATOM POKY (4. 2 cT. 407);

5) caMOBUIbHE 3aJMIIEHHS BIACHKOBOI YAaCTUHU a00 Miclsl Ciy’)XOu Oyab-sSKUM
BiICHKOBOCITY>KOOBIIEM TPUBAIICTIO TTOHA ] OJIUH Mics1b (4. 3 cT. 407);

6) HEe3 SIBJIGHHSI BYACHO Ha CHOykO0y 03 TMOBaXHUX MPUYUH OYIb-SKOTO
BIICHKOBOCITY>KOOBIISl TPUBAIICTIO TTOHA A OJIuH Micsb (4. 3 ct. 407) [130; 131].

Cnig nmomaT, 1O, BIATOBIAHO A0 3akoHIB Ykpainu «lIpo BHeceHHS 3MIH 10
Konexkcy VYkpaiHu mpo aaMiHICTpaTHBHI IMpaBONOpyIIeHHs, KpHMiHAIbHOTO KOJEKCY
VYkpainn Ta IHIIMX 3aKOHOJABYMX aKTIB YKpaiHM 100 OCOOJHMBOCTEH HECCHHS
BIICHKOBOI CITy>kOM B yMOBaX BOEHHOTO CTaHy 4M B 00MOBIM oOcTaHOBI» Bif 13 rpymaHs
2022 poxy Ne 2839-1X Tta «IIpo BHecenHs 3miH 1o KpuminansHoro ta KpumiHaibHOTO
IPOLECYAIbHOTO KOJIEKCIB YKpaiHM II0JI0 YCYHEHHS CYNEepeyHOCTeW Yy KapaHOCTI
KpUMIHATBHUX MpaBonopymeHb» Big 13 munmas 2023 poky Ne 3233-IX, o00’exkTHBHA
CTOPOHA LbOTO MPABOMOPYIIEHHS OXOIUTIOE TAKOXK CaMOBLUIbHE 3aJUIICHHS BIMCHKOBOI
JacTUHU a00 Micls CiyXKOM BIMCBKOBOCITY>KOOBIIEM, a TaKOX HE3 SBJICHHS HOro BYACHO
Ha CIayx0y 03 MOBaXHUX MPUYMH TPUBATICTIO MOHAJI TPU 00, BUYMHEHI B YMOBax
0COOJIMBOTO TIEPioNy, KpIM BOEHHOTO CTaHy, 1 CaMOBUIbHE B3JIMIICHHS BIHCHKOBOT
JacTHHHU a00 MICIS CITy>)KOU BIHCHKOBOCITY>KOOBIIEM, a TAaKOX HE3 SBICHHS HOro BYaCHO
Ha CIIy)k0y 0e3 MoBaKHUX IIPUYMH, BUNHEHI B OOMOBil 00CTaHOBIII, @ TaK caMoO Ti caMi JIii
TPUBAITICTIO TIOHA]T TPH 100, BAMHEH] B YMOBaX BOEHHOTO cTaHy [59].

M. M. Cenbko 10 GpopM 00’ €KTHBHOI CTOPOHH BITHOCHB 1 CAMOBUIBHE 3aJIUIICHHS
BIICHKOBOT YaCTHHH a00 MiCHs CITy>)KOM 9W HE3 SIBJICHHS BYAaCHO Ha CIyXOy, BUMHCHE B
yMOBaxX BOEHHOTO CTaHy 4M B 00i0Biif oOctanoBii [162, ¢. 70]. BBaxkaeMo TaKy MO3HIIIO
HEMPAaBUIIbHOIO, OCKUIBKM OKpeclieHI OOCTaBUHU OylIM TaKUMH, 110 OOTSKyBalu
BiAMOBIAANBHICTh. OTXKe, KBali(iKOBaHUMH W OCOOJMBO KBali(piKOBAaHUMH O3HAKaMH

KPUMIHAJIBHOTO MPABOMOPYIIEHHS € TPHUBAJIICTh CAMOBLIBHOIO 3aJIMIIEHHS BIMCHKOBOT
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YacTHUHM a00 MICIS CIIy>KOM 4M HEBYACHOTO 3’ SIBJIEHHS Ha CIIykO0y 0€3 MOBaXHUX MPUYUH
TPUBANICTIO TOHAA OIUH Micsups (4.3 crT.407), BUMHEHHS TaKuUX JisiHb B YMOBax
0COOJMBOIO TEploay TpUBATICTIO MoHaA Tpu go6u (4. 4 ct.407), B yMOBaxX BOEHHOTO
cTaHy abo B 00HOBII o0cTaHOBLI Ti€i caMmoi TpuBanocTi (4. 5 cT. 407 KK Ykpainn).

O0’exkTMBHA  CTOPOHA  KPHUMIHAJIBHOTO  MPABOMOPYILIEHHS, Mepea0ayeHoro
cT. 407 KK VYkpainu, nosisrae B 3aJiuiIeHH] Cy0’€KTOM KPUMIHAIBHOTO MPABOMOPYIIECHHS
0e3 J103BOJIy HauallbHUKA PO3TalllyBaHHS BIHCHKOBOT YACTUHU 200 MICIIS CIIYKOH, a TaKOX
He3 ABJICHHS BYaCHO 0€3 MOBaXHUX MPUYMH Ha CIy:KOy B pa3i 3BUIbHEHHS 3 BiHICHKOBOIi
YaCcTHUHU, TpU3HAaYeHHs ab0 TepeBe/IcHHs, He3 IBJICHHS 3 BIAPSADKCHHS, BIIMyCTKH a0 3
JIKYBaJbHOTO 3akiajay. Takli caMOBUIbHI YXWJIEHHS BiJ BIMCBKOBOi CIy>KOM BH3HAIOTh
KPUMIHAJIBHO KapaHWMH, SIKIIIO BOHU TPUBAIIU MTOHA] TPH J00H, aje He JOBIIE HDK MICSIh
(4. 1 cr. 407), nonan aecsth ai0, aje HE JAOBIIE HIX MICsAIlb, 00 X0U 1 MEHIIIE HIXK JECATh
110, ane MOBII€ HLK TPU AOOW, BUMHEHI MOBTOPHO MPOTATroM poky (4. 2 cr. 407); monan
onuH Mmicsip (4. 3 cT. 407), BUMHEHI B YMOBaX OCOOJIMBOTO MEPioy TPHUBATICTIO IOHAJ
Tpu 100 (4. 4 cT. 407), BUMHEHI B YMOBaX BOEHHOTO CTaHy a00 B 00#OBIN 0OCTaHOBIII
TpUBAIICTIO TOHAA Tpu 100u (4. 5 cT. 407 KK Ykpainm).

CBoepiiHMIT XapakTep MOPYIIEHb MOPSAKY HECEHHS BIMCHKOBOI CIYy>KOU TMOJISrae B
eqHocTi mii Ta OE3MisUTBHOCTI: OJIHA CYNPOBOKYETHCA IHIIOIO, 3a KOXKHOIO €0
IPOCIIIKOBY€EThCS Oe3aisibHIcTh 1 HaBmaku [202, c. 58]. IlopymieHHS cremiatbHUX
IIpaBUJI MMOBEIIHKH XapaKTEePU3Y€EThCsl HEBUKOHAHHAM 0CO00I0 BUMOT, SIKi 1 Mpes’ siBJIeHI.
30BHIIIHIM BUSBOM TaKO1 MOBEAIHKU € CTaBJICHHS 0COOM O HOPMAaTHBHUX MPUIIUCIB, a HE
10 MatepiabHuX 00’ ekTiB [202, ¢. 59].

Ha mepexkonanns M. M. CeHbka, KpUMiHaJIbHE NPABOMOPYIIEHHS, TependadcHe
ct. 407 KK Vkpaiau, Mmoxke OyTd BUMHEHE IBOMA CTIIOCOOAMU: IIISIXOM JIii — Camo8ilbHO20
3AMUUIEHHST BILICLKOBOI uacmuHu abo micys cayxcoOu YW TISTXOM Oe3MisUIbHOCTI —
He3 A6leHHS 84acHO Ha cayicoy 6e3 nosadichux npuuyun [162, c¢. 70]. C. O. XapuToHOB
BBAXKA€, 10 TOPSJAOK HECEHHS BINCHKOBOI CIIY)KOM MOPYIIYIOTh HUIAXOM HEHAJEKHOI
MOBEJIIHKM BIMCHKOBOCIY>KOOBIISI, 1 3ayBa)Kye, II0 CAaMOBLIbHE 3aJUIICHHS BIACHKOBOI

YaCTUHH 200 MICIIS CY>KOM BUMHSIOTH JIMIIIE aKTUBHOIO TToBeaiHKor0 [202, c. 60].
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3anuwenns Gilicbko8oi yacmunu abo Micys CayxHcou € camogiibHuM y pasl, KoJIu
HOro BUMHSIOTH HEMPABOMIPHO Ta 0€3 JI03BOJly MpsIMOTro abo Oe3mocepeaHboro
HayaJIbHUKa BHUHHOro. TepMiH «CaMOBLIbHE» O3HA4Ya€ CBAaBULIA, SKE CYNEPEYUTb
CTaTYTHAM BUMOTaM IIIOJI0 MOXKJIMBOCTI TepeOyBaHHS 3a MEXaMH YaCTHHH JIMIIE 3a
HAsIBHOCTI BIIMOBITHOTO 103BOTY. HasBHICTH 1i€T 03HAKK O3HAyYa€, M0 0c00a YCBIIOMIIIOE
MOPYIIEHHS] BCTAHOBJIEHOTO MOPAJIKY Ta (paKT HE3aKOHHOCTI nepeOyBaHHA 1032 MeXaMu
BIICHKOBOI 4acTUHU ab0 Micls ciyx0u U Oaxae mnporo [162, c. 70]. Camogitbnum €
3anumerHss 9aCTUHU a00 MICIlS Cy>KO0u, BUMHEHE 0€3 J03BOJy HaudajdbHUKA (KOMaHIIHpa)
[130, c¢. 1254]. CaMOBUIbHMM 3QJIMIICHHSM YacTHHU abo0 Miclsl CIy>KOM BBa)KaroTh
3aJIMIIEHHST 0€3 JT03BOJTy KOMaHJWpa pO3TalllyBaHHS BICHKOBOi YaCTHUHHU B CITY>KOOBHI
9yac, 1[0 BCTAHOBJEHO PO3MOPSAKOM JHS, ab0 B IHIIMK Yac TiJ 4YaC BHKOHAHHS B
pO3TalllyBaHHI YaCTHHH CJIY’KOOBOT'O 3aBJIaHHS; TSPUTOPIi HABYAIBLHOTO IIEHTPY, TaOOpy B
Oynb-aKui 4ac; OyIb-IKOTO IHIIOTO MICISI CIYXOH, Je¢ 0coba TMOBHHHA MOCTIMHO YH
TUMYAacOBO BUKOHYBAaTH MOKJaJeHl Ha Hel 000B’si3ku [190, c¢. 71-79]. HenpaBomipHum
3QJIMIIICHHS BIACHKOBOI YacTHMHU ab0 MiCHs CIIyKOM BU3HAIOTH y pa3l BUMHEHHS HOTO
BCyIepey BCTAHOBJICHHM IpaBUjaM mepeOyBaHHS BIHCHKOBOCIYKOOBIIIB 1032 MeEXaMu
BIICHKOBOT YacTHHH a00 Miclisl Cnyk0u. [IpoTte niis nputarHeHHs: 0coOu 10 KpUMIHATBHOT
BIJIMOBIIAJIBHOCT1 HEJIOCTATHHO, 00 3IMIIICHHS BIHCHKOBOI YaCTHHU a00 MICIIS CITy>KOu
Oyso ymire HenpaBomipHuM [162, ¢. 70].

Ha namy mymKy, «caMOBUTIBHICTIO» CITiJT BBaKaTH BUMHEHHS Ji{ BCyleped BUMOTaM
HOPMAaTHUBHO-IIPABOBUX aKTiB, 0€3 HASIBHOCTI1 BIAMIOBITHOTO JTO3BOIY.

3eiono 3 eupoxom Xapxiecvkoco micbkozo cydy 6i0 17 ciunsa 2023 poky (cnpasa
Ne 643/3243/22), O. @uunug camosiibhe 3aNUWEHHS MICYs CAYHCOU 8 YMOBAX BOEHHO20
cmany 3a maxkux oocmasun. O. nio yac npoxooIHceHHs BIliICbKOBOI CIYHCOU, nepedysaryu
Ha nocadi cmapuioco 800isi b6amanbloHy OnepamueHo20 NPUHAYEHHs BIUCbKOBOI
yacmunu, y xeimui 2022 poky, Oilouu YMUCHO, 8 YMOBAX BOEHH020 CMAHY, Oe3 003801y
KOMAHOY8AHHS Ma 3a 8I0CYMHOCMI NOBANCHUX NPUYUH MUMYACOBO, HE3AKOHHO YXUIUBCSL
810 NPOX0OIHCEHHS BILICLKOBOI CYIHCOU.

24 keimna 2022 poxy O. camo8iibHO 3anuUu8 602He8Y NO3UYII0 B3600HO20

ONOPHO20 NYHKMY, KA PO3MAWO0B8Y8AldACs HA nepexpecmi oopie i 6 nepiod 3 24 Keimus
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2022 poky 0o 28 nucmonaoa 2022 poky nepebysag noza micyem OUCIOKAYii 3a3HaA4eHOl
BILICLKOBOI YacmuHu, 0008 ’s13KU 3 GIUCLKOBOI ClydcOU 3a NOCAOOI0 He GUKOHY8AS, NO3d
micyem cayxcoOu 6 meouuHi ycmaumoeu YKpainu He 36epmaescs, npasooxopoHHI Op2aHu,
Op2aHU 0epIHCABHOI 81A0U AOO Op2aHU MICYE8020 CaMOB8PAOVE8AHHI NPO CEOI0 HANEHCHICIb
00 BILICLKOBOI CAYHCOU, NPO GUUHEHE HUM YXUTEeHHs 810 GIUCLKOBOI ClyscOU ma npo uo2o
NPUYUHU HEe NOBIOOMAAS, A NPOMUNPABHO U CAMOYUHHO 38iNbHEHULl 610 0008 53Ky
BILICLKOBOI ClyocOU yac nposoous Ha eracHuii poszcyo. Mii O. xeanigpikosano 3a u. 5
cm. 407 KK Vkpainu [31].

[Tonoxenns cr. 31, 32 CraryTy BHYTPILIHBOI cy>k0u 36poiinux Cun Ykpainu [69]
BU3HAYAIOTh BITHOCUMHU MIJUIETIIOCTI cepell BIIChKOBOCITYXOOBIIIB 3T1JIHO 3 BIHCHKOBUMU
3BaHHSAMHM W TOCajaMH: HaYaJIbHUKH, SKUM BIMCHKOBOCIYXKOOBIII MiAMOPSIKOBaHI 3a
CIyk0010,  30KpeMa  TUMYacoBO, €  TPAMHMH  HaYaJbHAUKaAMH IS  [HX
BIICHKOBOCITY>KO0BIIB. HaitOmmkuunii 10 miajierioro npsMuii Ha4aJIbHUK € 0e3M0CepeIHIM
HaganpbHUKOM (cT. 31). 3a cBOiMM BINCBKOBMMH 3BaHHSIMH HadYaJIbHUKAMHU  €:
a) BIICbKOBOCTY>KOOBI[I ~ CEpKAHTCBKOIO ¥ CTapIIMHCBKOTO  CKJIany —  JJIA
BIMICHKOBOCITY)KOOBIIIB  pSAJIOBOT'O  CKJIaay OJHIET 3 HUMU BIHCBKOBOI YacTHHH;
0) BIHCHKOBOCITY>KOOBIII MOJOAMIOTO OQIIEPChKOTO CKIAAy — JUIS BIICHKOBOCITY>KOOBIIIB
MOJIOJIIIIOTO CEP’KAHTCHKOTO 1 CTAPIIMHCHKOTO CKJIAAY OJIHI€T 3 HUMH BIMCHKOBOI YaCTUHH
Ta BIACBKOBOCTYKOOBIIIB PSJ/IOBOTO CKJIaay; B) Mallopu, KamiTaHd 3-TO paHTy,
iATOJIKOBHUKH, KalliTaH! 2-TO PaHTy — JIJIs BIHCBKOBOCITYKOOBIIIB PSIZIOBOT0, MOJIOAIIIOTO
W CTapIioro Cep>KaHTCHKOT'O Ta CTapIIMHCHKOTO CKJIAay; T) MOJKOBHUKH, KamiTaHW 1-To
paHry, OpHWTajaHi T€Hepajau, KOMMOJOpPHU, TeHepad-Malopu, KOHTp-aaMipaiu, TeHepa-
JEUTEHAHTH, Bille-aAMIpanu — JUIsl BIMHCHKOBOCITY>KOOBIIIB PSIZIOBOTO, CEPIKAHTCHKOTO I
CTapIIMHCHKOTO CKJIAly ¥ MOJOAMIOTO O(IIEepChKOTO CKIady; 1) TeHepaiu, aaMipain —
JUTSE  BIICHKOBOCITY>KOOBIIIB  PSIZIOBOTO, CEPIKAHTCBKOTO 1 CTApIIMHCHKOTO CKJIATy,
MOJIOZIIIIOTO Ta CTApIIOTo OQiIepChKOTO CKIany (cT. 32).

3rigHo 31 ct. 216 Craryry BHyTpimHBOI cinyx0u 30poinux Cun VYkpainw,
BIMCHKOBOCITYKOOBI[I CTPOKOBOi BIMNCHKOBOI CIIyKOM y BUIBHHMI Bl 3aHSTh 1 poOIT yac
MalTh MPaBO BUIBHO MEPEMINIATUCA MO TEPUTOPii BINCHKOBOT YACTUHM, a MiA 4Yac

3BUIBHEHHS — 1 B M€Xax rapHizoHy. BiiicbkkoBocCyk00BI1i 0(illepChKOro, CepHKAHTCHKOTO
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(CTapIIMHCHKOTO) CKJIaAy, SIKI MPOXOMASITh CIY:KOYy 3a KOHTPAKTOM, IO BUDKIKAIOTH 32
MEXI1 FapHI30HY, TMCbMOBO MOBIAOMIISIIOTH PO LI€ KOMAaHIUpa BIHCHKOBOT YacTUHU. BUi3 [
B1ICBKOBOCITY>KOOBIIIB CTPOKOBOi BIMCHKOBOiI CIIyOHM 3a M€l TapHI30HY (3a BHUHSATKOM
BUIMAJKIB  BIIOYTTd y BIAMYCTKY a0o  BiApAJKeHHs) 3a0opoHserbcs  [69].
BiiicbKOBOCITYK0O0BIII CTPOKOBOi CIIYXOHM 3BUIBHSIIOTBCS 3 PO3TAlllyBaHHSA BIMCHKOBOT
YaCTHHH KOMaHJIMPOM POTH y BH3HAYCHI KOMAHJIMPOM BilICHKOBOI YaCTWHM JHI W TOJIUHU
Ta Y BCTAHOBJICHOMY HHUM TOPSJIKY. 3BUIBHCHOMY BHJIAIOTh 3aIMCKY MPO 3BUILHCHHS 3a
MiANACOM KOMaHAWpa POTH 1 3 BIATUCKOM TME€YATKU BIWNCHKOBOI 4YacTHUHU. Y HIH
3a3HAaYalOTh TPUBAIICTH JI03BOJIY MepeOyBaHHS BIMCHKOBOCIYKOOBIIS 1032 BIHCHKOBOIO
YJaCTHHOK. 3amucKka Mpo 3BUIBHEHHS JIIMCHA JIUINIE B MEXaxX TapHI30HY, y SKOMY
po3MillicHa KOHKpETHa BilichbkoBa yacTMHA. KpiM KOMaHIupa pOTH, JaBaTH 3BUIBHCHHS
MaroTh MPaBO HOMY piBHI 3a MOCAJIOI0 1 BUILIOTO PIBHSI KOMaHAupH [76, c. 241].

3 omsay Ha  BHKIAJIGHE, OOIPYHTOBAaHOK € JyMKa, 10 3aJIMIICHHS
BIMCHKOBOCITY)KOOBIIEM YacCTHHM UM MICHS CAyKOM 3 J03BOJYy TMpsAMOro aodo
0e3MmocepeIHbOr0 HauyajJbHUKA, HABITh SKIIO BIH 1 HE BOJOJIE NPAaBOM HaJaBaTH
3BUILHEHHSI, X0Y 1 € HEMIPAaBOMIPHUM, aJie HE € CAMOBLIBHUM, a OTXe, Taki Jii He MICTATh
O3HAK CKJIaJly KPUMIHAJIBHOTO MpaBomnopyiieHHs, nepeadoaderHoro cr. 407 KK VYkpainu
[162, ¢.70; 196, c. 126-127]. M.I1. Kapnenko BBaxkae, 110 BiANMOBITAIBHICTh
MOKJIAJA€ThC Ha HayajJbHUKA, SKUH JONMYCTHUB IOPYIICHHS IOPSAIKY 3BUIBHEHHS [76,
c. 242].

BiiicbkkoBa yactuHa abo Micie CIyKOM K Oe3mocepe/lHE allbTepHATUBHE MICIIe
BUYMHEHHS KPUMIHAJIHHOTO TIPABOMOPYIIEHHA — 1€ OyJb-sAKi BIHCHKOBI YacTHHH,
MiIPO3ALTH, KOMAaHJIH, 3aKJIaJHd, YCTaHOBHU, (POpMyBaHHS, J€ 3TiTHO 3 IOCAJOBUMU
000B’sI3KaMU YH Haka3zaMu a00 BKa3iBKaMHM KOMaHJIyBaHHs Cy0’€KT MOBHMHEH nepeOyBaTu
Ha ciyx01. M. M. CeHbpKO BBaxae, 1o po3TanryBaHHsIM BIIChKOBOT YaCTHHHM CITiJ] BBAKATH
TEPUTOPII0 Ka3apMEHOTO, Ta0ipHOTO, TIOXITHOTO UM OOMOBOTO pO3TAlTyBAaHHS YAaCTHUHU, JI€
ocoba, 3apaxoBaHa Ha BIMCHKOBY CIyXOy, BKIIOYeHa B cmucku dactuau [162, c. 70].
M. 1. KaprieHKO CTBEpIKy€e, IO pO3TalllyBaHHS BIMCHKOBOI YAaCTHMHU — 1€ TEPUTOPIA
Ka3apMEHOro 4YM TaOIpHOro (JIarepHOro), MOXIAHOTO Yd OOWOBOrO PpO3TallyBaHHS

BIHiCBKOBOI yacTuHU [76, c. 242]. M. I. MeabHHK IOBOAMUTH, IO BiliCbKOBOIO YACUHOIO €
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TEPUTOPIS BIMCHKOBOI YAaCTHHM, MEX1 SIKOI MOXYTb 1 HE MO3HAYATUCA OTOPOXKEI0, aje
3a3BMYail BU3HAYAIOTHCS HAKa30M KOMaHJUpa YaCTUHHU 3 UTIOCTPALIIEO iX Ha IUIaH1 (cxeMi)
[130, c. 1121]. Teputopiero BIMCHKOBOTO KOpaOisi BHU3HAIOTh TEPUTOPIIO BIMCHKOBOT
yacTuHU. BogHouac ciif ypaxoByBaTH, 110 MEXI TEPUTOPIi BICHKOBOI YaCTUHU U MEXi
BIICBKOBOT'O TApHI30HY HE 301ratoThCA.

CaMOBUTbHUNA BHUXIJ 3 OJHOTO MIAPO3JAUTY B IHIIUHM Ti€l caMoi BIHCHKOBOI YaCTUHU
ab0 BuUXII 3 MICI MPOBEACHHS 3aHATh Yy BHUMNAAKY BIICYTHOCTI 3aJMIIEHHS i
pO3TalTyBaHHs HE CTAHOBUTH CKIAAy KPUMIHAIBLHOTO MPABOMOPYIIECHHS, Mepea0adeHoro
ctT. 407 KK Vkpainu. Y BuNaaky BIAOKPEMIIEHOTO TEPUTOPIATBHOTO PO3MIIICHHS
HiAPO3AUTIB BINCHKOBOT YaCTUHH 3JIUILICHHS 0€3 JT03BOJYy PO3TAIlyBaHHS MIAPO3ALTY CIIiT
PO3IJISAIaTH SIK CAMOBUIBHMM BHUXIJ] 13 pO3TalllyBaHHs BIHCbKOBOI yacTuHU [76, c. 243].

Binnosinno no cr. 366 Craryty BHYTpimHbOI ciyx6u 30poitHux Cun Ykpainw,
BIiCbKOBa YacTHHA Ta i1 MIJPO3JAUIM PO3TALIOBYIOTHCS HA TOJITOHI B MPUMINIEHHAX ab0
HAMETHHX Tabopax. Mexi moiirony (tabopy), 3a ski 0cCOOOBOMY CKJIa0BI BHUXOJUTH
3a00pOHEHO, OTOJIONIYIOTh Y HaKa31l 1o yacTuHi [69].

ITin gac mepeOyBaHHs BIHCHKOBOCTY>KOOBIISI B CIIYKOOBOMY BIAPSIKEHHI MicIIeM
foro ciyx0u OynyTh BBaXKaTH MicCIle, 3a3HaYCHE B MTOCBIIUCHHI TIPO BiIPsKEHHs. Y pasi
He3 SIBJICHHS BIMCHKOBOCTY>KOOBIISI /10 YacTUHU a00 MICI CIIYKOHW TIICIs 3aKIHYCHHS
TEPMIHY 3aKOHHOi BIJCYTHOCTI MICIIIMHM ITIJITOTOBKH Ta OE€3MOCEPEIHHOI0 BUMHECHHS
3JIOYMHY € Ti, Y SKHX BIMCBKOBOCIIY»XOOBEIb Nepe0yBaB Ha 3aKOHHUX IifcTaBax, TOOTO
TKyBaJbHUW 3aKjaj, MICIe MPOBEICHHS BIAMYCTKH, 3BUIbHEHHS, BIMIChKOBAa YacTHHA, 3
K01 BUOYB BIlICBKOBOCITY>KOOBEIh (TI1/1 Yac MepeBe/ICHHS Ta TOBEPHEHHS 3 BIIPSIHKCHHS).

VY Bumaaky, Koiau Micie ciy>kOu He 30iraeTbcsi 3 pO3TallyBaHHSIM BIHCHKOBOI
YaCTUHHU, CJIIJI KOPHUCTYBATUCSA TOJOXKEHHAMH 9.4 cT.24 3akony Ykpainu «IIpo
BIICBKOBU OOOB’SI30K 1 BIMICHKOBY CITY>KOy»: BIMCHKOBOCITYOOBI[IB BBAKAIOTh TAKHMH,
[0 BUKOHYIOTh 000B’SI3KM BIHCHKOBOI CITYKOH: a) Ha TepUTOPii BICHKOBOI YacTUHU 200 B
1HIIOMY Micii poOOTH (3aHATH) MPOTATOM POOOYOTO (HABYAIHHOTO) Yacy, BKIIOYAIOUYU
NepepBy, BCTAHOBIICH1 PO3MOPSAKOM (PO3KIIAIOM 3aHsATh); 0) HA NMUISAXY MPSIMYBaHHS Ha
cayk0y abo 31 ciykOu, mia 4yac CIy>KOOBUX MOI30K, IMOBEPHEHHS IO MICIS CIY>KOH;

B) M03a BIWCHKOBOI YAaCTUHOIO, SKIIO IepeOyBaHHSA TaM BIANOBiZaE 0O0O0B’s3KaM
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BIICBKOBOCITY’)K00BILIsI a00 #Horo Oyj0 HampaBie€HO TyIW 3a HAaKa3oM BIIMOBIIHOTO
KOMaHaAupa (HayaJdbHUKA); T) MiJl 4aC BUKOHAHHS JEp>KaBHUX OOOB’S3KIB, 30KpeMa Yy
BUIIAJIKaX, SAKIIO 11 000B’A3KM He OyJM IMOB’sA3aHl 3 BIMCHKOBOIO CNyK0010; 1) MiJ 4Yac
BUKOHAHHS 000B’S3KY 3 ypATYBaHHS JIFOJICBKOTO KHUTTS, OXOPOHHU JE€P’KaBHOI BIACHOCTI,
MIITPUMaHHS BIMCHKOBOI TUCHUILIIHU i OXOPOHU MPABOMOPSIAKY [54].

Otxe, MiclIeM CITy)O0H, KpiM BIMICbKOBOT YaCTHUHU, MOXKHA BBAXKATU OyAb-siKE 1HIIE
MiCIle, J¢ BIHCHKOBOCITY>KOOBEIh 3000B’S3aHUI YIPOJOBK IMEBHOI'O0 Yacy BUKOHYBATH
CIIy>KOOB1 O00OB’si3kM uM Tmepe0yBaTh 3a HAaKa30M HAYaJIbHUKA: MICIE€ BHKOHAHHS
Cy’)k00BHX 3aBJaHb a00 TOCHOJAPChKUX poOIT T03a PpO3TAlTyBaHHSM YAaCTHHH,
NPOBE/ICHHS HaBYAJIbHHUX 3aHATh a00 KYJbTYpPHO-MAaCOBUX 3aXOJiB, IEPECYyBaHHS B CKIIAJi
KOMaHJIM — €IIEJIOH, 013/, KoJioHa [76, c. 243]. To6To 11e Miciie (PaKTUYHOTO BUKOHAHHSI
0c00010 000B’SI3KIB HECEHHS BIMChKOBOI cityx0u. M. M. CeHbKO YTOUYHIOE, II0 MICLEM
Ciy:k0u Moxe OyTu: a) nJisi BICHBKOBOCIIYOOBIIIB, SIKI MepeOyBalOTh y BIAPSAKEHHI, —
MICIIE  BIAPSUDKEHHS, 3a3Hau€He B  TOCBIMYEHHI TMPO  BIAPSDKEHHS;, 0) mis
BIMCHKOBOCITY>KOOBIIIB, SIKI MPOXOJATh BIMCHKOBY CIYXOy B ITMBUIBHMX YCTaHOBaX 1
3aKjazax, — po3TallyBaHHS IIMX YCTAHOB YM 3aKJIaiB; B) JJII BICHKOBOCITY>KOOBIIIB, sIKi
nepeOyBaloTh y JIIKYBaJIbHOMY 3aKiaji, — pO3TallyBaHHs JIIKYBaJIbHOTO 3aKJany; T) JJis
BIICHKOBOCITY>KOOBIIIB, 5K ITepeOyBarOTh 11032 MEXaMU YaCTHHHU y 3B’ 513Ky 3 BUKOHAHHSIM
CrieliaJbHUX OOOB’SI3KIB IIOJ0 BIWCHKOBOI CIIYy)KOM a00 BHMKOHAHHSIM Hakazy, — Miclie
BUKOHAHHS IUX 000B’sI3KiB a00 HaKazy; 1) IJis BICHKOBOCITY>KOOBIIIB, SIKUX TIEPEBO3STh Y
ckJazi rpynu (He B CKJIaJli BIMCHKOBOT YaCTHHM ), — CIIIETIOH, KOMaH/a, KojoHa [162, c. 72].

Hes’sgnenns 6uacho Ha cayacOy 6e3 nogaxdcHux npuyun sgK apyra ¢opma
00’€KTUBHOI CTOPOHU aHAJI30BaHOTO KPUMIHAJIBHOTO MPABOMOPYIICHHS TIOJISTAE B TOMY,
0 BIACHKOBOCTY>KOOBEIb, SKHUI 3aUIIUB PO3TAlllyBaHHS BINCHKOBOI YaCTHMHH Ha
3aKOHHHX TIICTaBaX, HE MOBEPTAETHCS 0€3 MOBAXKHUX MPUYUH Yy BIHCHKOBY YAaCTUHY YU
MICIIe ~ HECeHHs CHOykOm y BcTraHoBleHWd TepmiH [76, c.241]. Tobto
BIICBKOBOCITYK00BeIh TepedyBae mo3a MeKaMH BIHCHKOBOI YaCTHHU a00 MICIS CITyKOu
Ha 3aKOHHMX I1JICTaBax: y 3BUIbHEHHI, BIAPSAXKEHHI1, BIIYCTII1, JIKYBaJIbHOMY 3aKjal Ta,
Mar4M JJIsi bOTO 00’ €KTUBHI MOXJIMBOCTI, 0€3 MOBaXXHUX MPUYUH HE 3 ABISIETHCSA UU

3 SIBISIETHCA 13 3ami3HEHHSM Ha ciyxO0y [162, c. 73]. M. . MenbHuk 3a3Havae, 10
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He3 '[6/IeHHS BILICbKOBOCTYHCO08YS 84ACHO HA CNYJHcOY — 11€ MOTO HE3 SIBJIICHHS Ha CIIYXO0y
B TEpMiH, 3a3Ha4€HU y BiamoBigHOMY AokymeHTi [130, c. 1123], amxke 000B’s13kOM
BIMCHKOBOCIYKOOBIIl TiJ Yac 3BUIBHEHHS 3 YaCTUHM, NPU3HAUYCHHS, TEPEeBEACHHS,
MOBEPHEHHSI 3 BIIPSAHKEHHS, 3 BIANYCTKUA a00 3 JIKYBAJIbHOTO 3aKJaJy € MOBEPHEHHS Ha
CIy0y B TepMiH, SIKMI 3a3HAYEHO B JO3BUIBHUX JIOKYMEHTaX: 3alMCIll PO 3BUILHECHHS,
MPUMKC], TOCBIAYEHHI NP0 BIIPSAHKEHHS, BIAMYCKHIM KapTil, JOKYMEHTaX JiKyBaJIbHOTO
3aKyIamgy.
3oxpema, y cnpasi Ne 344/14681/23, npoeadscenus Ne 1-kn/344/1188/23, learno-
@pankiscoro2o micvkozo cydy leano-Dpanxiscvkoi obaacmi ecmanosiero, wo O., 6yoyuu
BILICLKOBOCTYIHCOOBYEM, NPU3BAHUM HA GIUCLKOBY CHyxHcOy 3a Npu3osom nio uac
mobinizayii 0o 3CY 6 ymosax 60€HHO20 cmaHy, 8YACHO He 3’S8UBCA HA CIAYHCOY Oe3
nogaxcrux npuyun. 2 epyous 2022 poxy oausvko 09 200 00 xé O., OJitouu ymucho,
VCBIOOMIIOIOUU CYCNIIbHO Hebe3neyHull xapakmep c8020 OiAHHA, nepedbauardu U1Uo2o
CYCNIiNbHO Hebe3neyHi HACTIOKU Ma 6axcanyu ix HACMAaHHs, NPOXOOSAHU GIUCLKOBY CIYHCOY
3a Npu3o8om nid yac mooOinizayii, 3 Memow MmumM4aco8020 YXUIeHHS 6i0 BUKOHAHMHS
0008’3Ki6 GILICbKOBOI CAYHCOU 8 YMOBAX BOEHHO20 CMAHY He 3 'A6UBCA GUACHO 3
NUKYB8ANbHO2O 3aK1A0Y HA CIYHcOY 6e3 NOBANCHUX NPUUUH 00 PO3MAULYBAHHS BIlICbKOBOI
yacmuHu Ui He3aKOHHO 6e3 NOBAXNCHUX NPUYUH nepedysas noza ii po3mauty8aHHim 00
28 6epesna 2023 poxy. 28 6epeznsa 2023 poxy O. 3’s68uécs 00 opeany 00cy008020
PO3CNI0Y8AHHIA MA NOBIOOMUB NPO CBOE OANCAHHA MA 20MOBHICMb NPOXOOUMU BIlICbKOB)Y
cayoncoy 6 3CY. Jlii O. 6yno keanigpikosano 3a yu. 5 cm. 407 KK Vkpainu [169].
BceranoBnennst (akty He3’sSBIEHHS IMiJl Yac MPUTITHEHHS BIHCHKOBOCTYKOOBIIS 10
KpUMIiHAJIBHOI BIATOBIMAIBLHOCTI 3a HE3 SBJICHHS BYaCHO 0€3 IMOBAXHHMX IMPUYHMH Ha
cnyx0y HemoctatHho. M. M. CeHbkO 3a3Hauae, MmO HEOOXIAHO 3’SICyBaTH, YU MaB
MO>XKJIMBICTh BUHHUN BICHKOBOCITY>KOOBEIIh 32 KOHKPETHUX OOCTaBUH CIPABU 3’ IBUTHCS
Ha ciyxOy. SKio >k BiH yHachiloK 00’€KTUBHHX OOCTaBUH HE MaB MOMJIUBOCTI IIHOTO
3poOWTH, Yy TakOMy pa3i HeMae BOJBOBOI O3HAKH JiSSHHA, TOMY KpUMiHAJIbHA
BIIMOBINAJIBHICTG TOBMHHA OYyTH BHUKJIIOUYEHA Yy 3B’SA3KY 3 BIACYTHICTIO CKJIaay
KpUMIHAIBHOTO TmpaBonopyueHus [162, c. 74]. ®dakTuyHU MOMEHT 3 SIBJICHHS

BIMICBKOBOCIYKOOBIII TMOBUHEH OyTH 3aJOKyMEHTOBaHMI, a 4Yac MOBEPHEHHS
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BIMCHKOBOCIYKOOBI[IB 31 3BUILHEHHSI 3a3HAauYalOTh Y KHHU31 OONIKY 3BUIbHEHHX. OTXe,
HEOOXI1THOK YMOBOIO BIJIIOBIAAIBHOCTI 3a HE3 SBJIICHHS BYACHO 0€3 MOBAKHUX MPUYMH HA
cityk0y € 000B’ 130K 0COOM 3’SIBUTUCS HA CIIykO0y, 0OYMOBJIEHUI HOPMATUBHUMHU AKTaMH,
KU TaKOK MOXE BUHUKATH 3 Haka3y a00 BKa3iBKH HadaJIbHUKA.

Bionosiono 0o eupoky Yoiceopoocvkozco micbkpationHo2co cydy 3akapnamcvkoi
oonacmi  (cnpasa Ne  308/11100/22) 6io 17 ciuna 2023 poxy, A., 6yoyuu
BILICLKOBOCYHCOOBYEM BIUICHKOBOI CNYdHCOU 3a NPU3080M NiO yac MoOIni3ayii 8ilicbKOBOI
yacmuHu nio yac O0ii 0coOIUB020 nepiody uepe3 0CcOOUCMY HeOUCYUNTIHOBAHICD,
VCBIOOMIIOIOYU CYCHIIbHO Hebe3aneuHull xapakmep c8oix Oitl, nepedbauaioyu ix cycniibHo
Hebe3neuHi HAcIiOKu ma 06adcarouu ix HACMAaHHs, He 0axicaroyu NepeHoCUmu CKIAOHOWi
BILICLKOBOI  CYHCOU, 3 Memow YXUIUMUCS 8I0 NPOXOOICEHHs BIUCLKOBOI CyHcoOU
16 6epesns 2015 poxy 0o pozmauty8aHHs 8iliCbKOBOI YacmuHu 6e3 NOBANCHUX NPUUUH He
3’a6u8cst ma 0ye GiocymHtiil Ha Gilicbkogil cayaxcoi 0o 19 mpaesus 2015 poky, npogoosuu
yac Ha G1ACHULl po3Cy0, He N0 A3YI0UU CBOI0 OISLIbHICMb 3 NPOXOONCEHHAM GIUCbKOBOI
cayacou. Jlit A. 6yno keanigixosano 3a u. 4 cm. 407 KK Ykpainu sx ne3’s61enns 64acHo
Ha caysxcoOy 6e3 NoBadCHUX NPUYUH, GYUHEHe 6 YMO08ax O0COOIU8020 nepiody, GUUHEHe
BILICLKOBOCTYHCOOBYEM.

Ouesuono, wo cyo, 6Kaszyuu Ha Gopmy 00 €KMUHOI CMOPOHU «He3 A6NeHHS
8UACHO O€3 NOBANICHUX NPUUUH HA CIAYHCOY», He KOHKpemu3zye niocmasu maxux oiu [30].

Hes’sBneHHs BYacHO Ha ciaykOy HE € KpUMiHAJILHUM TPaBOMOPYIIEHHSIM Yy pa3si,
SKIIO BOHO Ma€ TMoBaxH1 mpuunHu. Y 4. 11 cT. 15 3akony VYkpainu «IIpo BilickkoBwHii
000B’s130K 1 BIMCHKOBY CIyXOy» 3a3HA4eHO, IO MOBRXHUMHU MPUUYUHAMHU HETPHOYTTS
MPU30BHUKIB 10 IPU30BHUX JIUIHHUIS Y CTPOK, YCTAHOBICHUN TEPUTOPIATHHUM IIEHTPOM
KOMIUICKTYBaHHS ~Ta COI[laJIbHOI IMIATPUMKH, SKi TIATBEPKEHI  BiANOBIIHUMU
JOKYMEHTAMH, BH3HAIOTH: a) MEPEIIKOy CTUXIHHOTO XapakTepy, XBopoOy MpHU30BHUKA
a00 1HII 00CTaBMHM, AKI MO30aBWIIM HOTO MOKJIMBOCTI OCOOMCTO MpUOYTH B 3a3HauyeHI
MyHKT 1 CTPOK; 0) cMepTh OJMM3BKOTO poanya (0aThKiB, NPYKUHH, TUTHHH, PIAHUX Opara,
cecTpu, Aina, 6abu) abo O6JU3BKOro poauya Horo ApyxuHuU [54].

OuyeBUJIHO, WO IS HOPMA Ma€ OLIHHUN XapakTep, aJXe MICTUTh TEPMIH «IHIII

00CTaBUHU, SIKI M030aBUIIM HOTO MOXJIMBOCTI OCOOMCTO MPUOYTH B 3a3HAYEH1 MYHKT 1
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cTpok». Jlo Takux 06CTaBUH MOKHA BITHECTU HeTepen0avyeHy 3ynHHKY pyXy TPaHCIOPTY,
10 MPHU3BEJO 10 HEMOXKJIMBOCTI MPUOYTH Yy BCTAHOBJICHWW TEPMIH IHIIMM CIIOCOOOM,
3aTpUMaHHSA BiCHKOBOCITYXOOBIII OpraHaMy BJaJad, HaJaHHS HEBIAKIAJHOI JTOMOMOTH
XBOpUM OaThKaM, SIKIIO ii He MOokHa Oyso oTpuMaru iHakuie [196, c. 128; 202, c. 57].

[loBaXXHUMHU NpPUYMHAMU 3aTPUMKHU BIACHKOBOCTYKOOBIIB y BIAPSIKEHHI MOHAJ
CTPOKH, BU3HAUEHI B MOCBIJYEHHI PO BiIpsAIXKEHHS, HAa TyMKy M. 1. MenbHuKa, MOXYTb
OyTu HenepenOayeHl MEpPENIKOAM B CIOJYUYEHHI, MOXKexka abo CTUXiiHe IuXo, M0
Tpanmujiucs B ciM’i BIICBKOBOCITY>KOOBIIS, TsDKKa XBOopoOa wieHiB oro ciM’i abo oci0, Ha
BUXOBaHHI SIKMX BiH mnepeOyBaB. [loBakKHOIO NPUYMHOIO 3aTPUMKU 31 3BUIBHEHHS €
3aTpUMKa BiHCHKOBOCITY>KOOBIISI BIHCHKOBUM KOMEHAAHTOM, OpraHaMU JIEPKaBHOI BIaAH y
3B’S3Ky 3 oOcTaBMHaAMHW, HE TIOB’SI3aHUMH 3  HE3aKOHHUM  TepeOyBaHHSIM
BICHKOBOCITY>KOOBIIS 11032 PO3TAIIyBaHHAM YaCTHUHM 4u Micus ciryx0u [130, c. 1123].

Otxe, 000B’SI3KOBOI0 YMOBOIO KpHUMIHaNBHOI BigmoBigainsHOCTI 3a cT. 407 KK €
BIICYTHICTh TOBOXHUX TPUYUH HE3 SIBICHHS BYacHO Ha ciuyxOy. [loBaxxHumu
npuunHaMu, Ha AyYMKy M. M. CeHbka, € 00’€KTUBHI (haKTOpH, IO MEPEIIKOHKAIOTh
BIICHKOBOCITY>KOOBIIEB1 BYaCHO 3’SIBUTHUCS B dacTuHy [162, c. 76]. Ilepenik MOXIUBUX
BUIIAJIKIB HE3 SBJIICHHS BIHCHKOBOCITY>KOOBIIIB CTPOKOBOI CIIYKOM BYaCHO 0€3 MOBaKHUX
NpUYMH Ha CchoyxO0y, mepeabadenuit y mucnosumii 4. 1 cr. 407 KK VYkpaiam (y pa3si
3BUIBHEHHsSI 3 YaCTUHM, NPHU3HAYEHHsS a0o TMepeBeACHHS, 3 BIAPSIKCHHS, BIIITYCTKH,
JTIKyBaJbHOTO  3aKJIaay), HE €  BUYEPNHUM. MOXIWBI  BHUMAJAKH,  KOJHU
BIICBKOBOCITY’)kOOBe1lb TiepeOyBaB 103a pO3TAllyBaHHSM YaCTUHU Yy 3B 53Ky 3
BUKOHAHHSIM TI€BHOTO 3aBAaHHS (MOCWJIBHOTO HAMPAaBISIOTh 3a MICIEM MPOKUBAHHS
odirepa, o0 MOBIJOMHUTH HOTO MPO HEOOXIMHICTH 3’ ABJICHHS B YaCTUHY) 1 HE 3’ IBIISE€THCS
BYacHO 0€3 MOBAXHHUX MPUYHMH HA CIIYKOy, YXWISE€TbCA BiJ HEl MOHAJ TpHU 100H, aje He
JIOBITIC HDXK MicCSIIb. 3a IIi Jii BINCHKOBOCTY>KOOBEIb IOBUHEH MIJIATaTH BiIMMOBIAAIBHOCTI
3a 4. 1 cr. 407 KK Vkpaian. OnHak Taki BHMAJKK HE3 SBICHHS BUYACHO 0€3 MOBaKHHUX
MIPUYMH Ha CIYKOy He mepeadadeHi i y 3akoHi He Bu3HadeHi [162, c. 87].

BigMexxoByroun caMOBIIbHE 3aJUIICHHS BIMICHKOBOI YaCTHHHM ab0 MICIS CIIY>KOM Ta
HE3 SIBICHHS BYacHO 0€3 TMOBAXXHUX NPUYMH Ha CiIOyxkO0y, CIHiJ 3a3HA4YUTH Take.

CaMoOBUIbHE 3aJIMIIIEHHS BIMCHKOBOI YaCTHMHU a00 MICIS CIYKOU — 1€ 3aBXKJIW aKTHUBHA,
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BOJIbOBA, CBIJIOMA MOBE/IHKA, HATOMICTh HE3 SIBJICHHS BUACHO 0€3 MOBaXHUX NPUYUH HA
CITy>0y ToJisirae B O€3MISNIBHOCTI Ta € MaCUBHOIO MOBEAIHKOI. CaMOBLIBHO 3aJIUINIAI0YN
BIICBKOBY YaCTHHY a00 MIcCLE CIy>KO0Hu, oco0a BUMHSE TaKi A1l HE3aKOHHO 1 CaMOBLIBHO, &
B pa3l He3 SBICHHS BYACHO 0€3 MOBaXHUX MPUYMH Ha CHYKO0y — 3aKOHHO. [HIIMM
BUIAJKOM HE3 SBJICHHS BYaCHO 0€3 MOBaXHUX MPUUYMH Ha CIYXOy € MOBHA BIJICYTHICTh
0co0u y BIICHKOBIM yacTHHI ab0 Micli CiIyx 0 (Koiau oco0a BHEpIle B JKUTTI NOBHHHA
3 SIBJISITUCS Y BIMCHKOBIM YaCTUHI YU HA MICIIl CITY>KOH).

[lin vac BiAMEXKyBaHHS CAaMOBLILHOTO 3JIMIIICHHS MICIS CIY>KOU, KOIM ocoba
nepeOyBae y BUIPSKEHH] UM B JIIKYBaJbHOMY 3aKjajil, BiJ HE3 sIBIEHHS MOro BYaCHO Ha
cyk0y 0e3 MOBaXHUX MPUYMH 3 BUIPSUDKEHHS a00 JIKYBAJIBHOTO 3aKJaay CIIif
ypaxoBYBaTH, IO B MEPIIOMY BHITaJIKy 0co0a 3aJIMIIAE JIKYBaJbHUI 3aKlIa]] Yi MICIe, Je
BOHa niepeOyBae y BIAPSIKEHHI, CAMOBUIBHO, 0€3 103BOTY MPsIMOT0 a00 0e3mocepeHLOTr0
HavaJIbHUKa, a B JIPYTOMY HICTHCS MPO CUTYAIIil0, KOJU BIHCHKOBOCITYKOOBEIh BHOYB 3
BIIPS/KEHHS a00 JIIKYBaJbHOTO 3aKJIay Ha 3aKOHHUX MIJCTaBax, aje He MPUOYB BUACHO
Ha CIyK0y 0€3 MOBaKHHUX MPUYHH.

Tepminu caMOBUIBHOTO 3aJUIIIEHHS BIHCHKOBOT YaCTHHU 200 MICIS CIIYKOU MaroTh
BaXJIMBE 3HAYCHHS JUIsI KpUMIHAIbHOI BiamoBimanbHOCTI 3a cT. 407 KK Vkpainu.
30kpema, y HOpMi HAeThbcs MPO TaKli TEPMIHU: a) IS BIMCBKOBOCITYXKOOBIISI CTPOKOBOT
CIy)KOM — TOoHAA TpHW Ja00W, ajme He JmoBme HDK Micsaup (4. 1 ct. 407); 6) mus
BIMCHKOBOCITY>KOOBIIS (KpIM CTPOKOBOI CIIYKOHM) — TOHaA ACCATh N10, ajie He JOBIIE HIK
MicsIlb, a00 X0Y 1 MEHIIIe HIK ACCATH Ji0, aje JOBIIe HDK TPU J00HM, BUNHEHI MOBTOPHO
mpoTsaroM poky (4. 2 ct. 407); B) moHaa oauH Mmicsis (4. 3 cr. 407); r) noHan tpu no0u
(4. 4, 5 ct. 407 KK VYkpainn).

M. I. MenbHuk 3a3Havae, mo «Micsiem» y cr. 407 KK VYkpaiau crnin BBakaTH
KaneHgapauii micsams (Big 1 ciuas mo 1 mortoro, Big 15 motoro mo 15 Gepesns oo,
HE3aJIeXKHO Bl KUTBKOCTI NMHIB y meBHoMy wmicsii) [130, c. 1121]. Tepmin «ue Ourbime
MicAIs» o3Hayvae (GaKTUYHY TPUBAIICTh CAMOBUIBHOI BIICYTHOCTI 3 MOMEHTY 3aJIUIIIECHHS
YacCTUHU a00 3aKIHYEHHSI BCTAHOBIICHOT'O CTPOKY SIBKM B YAaCTUHY a00 JO MICIS CIIykOH,
o abo JOpIBHIOE KAJIGHIApHOMY MICAII0, a00 HE MNEepeBUIlye HOro (HampukiIaa, 3

10 ciuns mo 29 ciuns, 3 1 motoro g0 1 6epesns, 3 5 6epe3ns g0 5 kBitHA) [190, c. 71-79].
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ToOTO MK MOYATKOBUM 1 KIHIIEBUM MOMEHTAMHU CaMOBUIBHOTO 3aJIUIIEHHS YaCTUHU a0o
MICLS CITY>KOU YU He3 sIBICHHSI BYACHO Ha CIYXO0y Ma€ MPONTH OJIMH KaJIeHJapHUI MICSALb
HE3aJIEKHO B KUIBKOCTI AHIB y HbOMY. [IOHSATTS «IOHan MicCsIby OXOIUIIOE OYylb-sKe
MEPEBUIICHHS MICAYHOTO TEpMIHY (OAMH MICSb 1 5 TOAUH, oauH Micaub 1 20 ai6) [190,
c. 71-79].

[1in yac BCTAaHOBJIEHHS KOHKPETHUX CTPOKIB CAaMOBLIHHOTO 3aJHUIICHHS BIHCHKOBOI
4aCTUHU abo0 MiCIsl CIayKOM BIHCHKOBOCITY>KOOBIIEM CTPOKOBOi CIykKOH, a TaKOX
HE3 SBJICHHS WOTrO BYaCHO 03 IMOBaXKHUX NMPHUYUH Ha CIYXOy CIiI ypaxoByBaTH, IO
TpUBaIICTh 3a3HadeHuX y aucnosuiii cT. 407 KK VYkpainu nili € Ba)kKJIMBOIO 0O3HAKOIO
aHATI30BaHOTO KPUMIHAJIBLHOTO MPABOMIOPYIIICHHS.

be3 nasBHOCTI ymuciny OyTH BiACYTHIM MOHaJ OAWH MICSIb HABITH JIBIYl BUMHECHE
CaMOBLIbHE 3aJUIICHHS BIMCHKOBOI YacTHMHM a00 HE3 SBJICHHS BYACHO 03 IMOBaKHHUX
OPUYMH Ha CIYKOy TpHUBAIICTIO 1Iopasdy no 28—29 nib ciia kBaniikyBaTH 3aJI€KHO Bij
BUY cy0’ekTa 3a 4. 1 abo 2 ct. 407 KK Ykpainm [130, c. 1121].

Sxmo BIHCHKOBOCTYXOOBEIL CTPOKOBOI CIIy)KOM BIepiie OyB CaMOBUIBHO
BigcyTHik 10 716, a apyruit — 23 A106, He Mar4X HaMipy B 000X BHNAJKAX YXUIUTUCS Bij
CIy)KOM Ha CTPOK TOHAJ OJWH MIiCsIb, BUMHEHE HHUM CIiJ KBamidikyBaTu 3a 4. 1
ct. 407 KK VYkpainu, xoua 3arajbHa TPUBAJICTh Y TaKOMY pa3l ¥ MepeBUIyE MICIUHUN
ctpok. IIpore y Bumanky, Koy € aBa 4u OUIbIIEe (paKTH CAMOBLILHOTO 3QJIMIICHHS MICIIS
CITY)KOW TPHUBAJICTIO OJTHOTO 3 HUX MEHIIIE HIXK MICAIb, & IPYroro — MOHAJ OIUH MICSIIIb,
HIEThCS TPO pealbHy CYKYMHICTh KPUMIHAIBHUX MPABOMOPYIICHb, TOMI Mii CHix
kBamidikyBatu 3a 4. 1, 2 c1. 407 abo 3a 4. 1, 3 cr. 407 KK VYkpaiaum [130, c. 1123; 190,
c. 71-79].

TumdacoBa mosiBa B po3TanryBaHH1 BiliChbKOBOT YaCTUHU BIMCHKOBOCITYKOOBIIS, SIKUA
YXWISETHCA Bl HECEHHS OOOB’S3KiB BIMCHKOBOI CIIykOm, 0e3 OakaHHS TPHUCTYIUTH O
BUKOHAHHS IMX OOOB’SI3KIB HE TMEpPEepHBAE TPHUBAIOCTI CAMOBUIBHOTO 3aJIAIICHHS
BIICPKOBOT YacCTHHH. Y BHWIIQJKY IOSBH BiCHKOBOCIY)KOOBIIS, SIKHW OyB CamMOBIIBHO
BIICYTHIM JOBIIE HDX TpU J00M, y BIMCHKOBIM YacTHMHI 4YM MICLI CIyXO0u, ajne 3a

BIJICYTHOCTI JIOTOBiAl BIAMOBIIHOMY KOMaHIWPY IIPO IIOBEPHEHHS Ta HEBUKOHAHHS
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000B’5I3KIB 3 BINCHKOBOT CIIY’KOH, TEPMiH CAaMOBUIBHOI BIICYTHOCTI HE NepepuBaeThes [76,
c. 246].

Yac, mpoTATOM SKOTO BiICEKOBOCTY)KOOBIISI yTPUMYBAIU HA TayNTBAXTl Y 3B SI3KY 3
Horo 3atpuMaHHsM a0o BiH mnepeOyBaB Ha CTalllOHAPHOMY JIIKyBaHHI y 3B’SI3KYy 3
XBOpO0OOI0, HE NMPUXOBYIOUM HAJIEKHOCTI 10 BIMNCHKOBOI CIY>KOHM, O Yacy BiJCYTHOCTI
Horo y BifiCbKOBII YaCTUHI YM MicCIIl clIykOu He 3apaxoByioTh [130, c. 1124].

CTpok 3HAxXOJKEHHS BIMCHKOBOCTYKOOBLA, XO0Y 1 MO03a MeXaMu BIICBKOBOI
YacTUHU, ajie y cdepl MIITbHOCTI KOMIIETEHTHUX OpraHiB, SIKI MalOTh MOBHOBa)KCHHS
IIOJI0  BUPINIEHHS MHWTAHHS TPO  TOJMAJBINC  TPOXO/HKCHHS  CIYXOM UM
BIICHKOBOCITY>KOOBIIEM YH IIOAO /a4yl MOro AisiM MPaBOBOi OLIHKK (0co0a 3aTpuMaHa 4uu
3aapenToBaHa B JUCIUILUIIHAPHOMY YH aJMIHICTPAaTHBHOMY TOPSIKY, 10 HEi 3aCTOCOBAHO
3anmo01KHUHN 3ax1]] y 3B’ 43Ky 3 MPUTATHEHHSM /10 KpPUMIHAJIBHOT B1IMOBIIaJIbLHOCTI 32 1HIIIE
KpUMiHaJIbHE TPABOMOPYIICHHS, BUKOHYE 3aKOHHHMH HaKa3 Yd PO3MOPSKCHHS OpraHy
Jep>KaBHOI BJIaaM), MIJIATA€ BUKIIOYEHHIO 31 CTPOKY HE3aKOHHOTO TepeOyBaHHA 032
MeXaMU BIiCbKOBOT YaCTMHH 3 MOMEHTY, KOJIM BIHCHKOBOCITYKOOBEIIh 3aBUB Y 3a3HaU€H1
OpraHd MPO CBO€ YXWICHHs Bija BiicbkoBoi ciy6u [130, c. 1121]. To6To dakruaHmi
CTPOK TiepeOyBaHHs BIHCHKOBOCTY>KOOBIISI 11032 MEXaMHU BIMCHKOBOI YaCTHMHH YH MICIIS
CITY)KOW 3apaxoBYIOTh J0 CTPOKY CaMOBUIBHOTO 3aJIMIICHHS BIHCHKOBOI 4YacTUHH abo
MICIISI CITY>KOM BiHCBHKOBOCITY>KOOBIIEM CTPOKOBOI CIYKOHM, a TaKOX He3 SBJIICHHS HOTO
BYaCHO 0e3 MOBaXHUX NMPUYUH Ha CIyKOy BianosinHo 10 cT. 407 KK Vkpainu numie 3a
YMOBH, III0 TaKe NepeOyBaHHS € HE3aKOHHUM, CAMOBLUILHUM 1 HEJJ03BOJICHHUM.

VY CcynoBii IpaKTUIN TPATULSIIOTHCS BUIAIKH CAMOBUIBHOTO 3QJIMIICHHS BiMCHKOBOT
JacTUHU a00 MicHs CyKOH Bij KUTBKOX JHIB JI0 KUIBKOX JASCATKIB MicsiB. Jlo mpukiIagy:
v cnpagi Ne 490/927/19 Llenmpanvroeo pationHozeo cyoy m. Mukonaeea ecmanogieno, uwo
B. 4 sepecua 2018 poky, npoxooauu 8ilicbkogy Ciyncdy 3a KOHMPAKMOM y BIlICbKOBOMY
36AHHI CepAHCAHmMa HA Nocadi KOMAHOUpa 8i0OLIEHH 3eHIMHO20 APMUILEPILCbKO20 83800y
3eHIMHOI  pakemuo-apmuiepiticekoi oamapei 3eHIMmHO020 PAKeMHO20-apMmUnepiticbKo20
Ougiziony, 0yoyuu 0OI3HAHUM 8 YMO08aX I NOPSAOKY NPOXOONCEHHS BIUCLKOBOI Clyicou,
Oil04U YMUCHO, HE MAYU NOBANCHUX NPUYUH OJIsl 368LIbHEHHA 8I0 0008 S3Ki8 BiliCbKO8OI

CYHCOU, 8 YMOBAX 0COONUB020 NEpiody, KPIM BOEHHO2O0 CMAHY, He 3 SIBUBCS 8YACHO OO0
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Micysi HeceHHs CcnyocOu U He3aKOHHO nepeby8as 3a MedCamu GIUCbKOBOI 4acmuHu,
npoeooaAuU YAC HA BIACHULL pO3CY0 3a MICYeM CB8020 NPONCUBAHHA 00 25 Hoemms
2018 poky. @axmuuno B. 6y éiocymuiti Ha cyocoi 50 kanenoapuux OHis.

Oxpecneni euwe 0ii' B. keanigpixosarno 3a u. 4 cm. 407 KK Vkpainu ax ne3 's6nenns
8YACHO Ha CAYdHcOy 0e3 NOBAXNCHUX NPUYUH BIUCLKOBOCHYHCO08Ys (KpiM CMPOKOBOI
CYHCOU), BUUHEHE 8 YMOBAX 0COOAUB020 Nepiody, Kpim eocHHo20 cman) [170].

B iHmomy Bunazaky, y cnpaei Ne 303/420/19 Mykauiscbko2o MiCbKpailoHHO20 CYOY
3axapnamcoxoi obaacmi ecmarnogieno, wo 1., 6y0yuu 8iticbKo80cCysHcO08yem BiliCbKOBOT
YACMUHU, NPU3BAHUM HA BIUCLKOBY CYHCOY 8 Mmedxcax Mobinizayii, yCceiooMayu
CYCNilbHO Hebe3neunull xapakmep c8oix Oil, nepeddbauaroyu ix CYChilbHO Hebe3neuHi
Hacnioku ma 6ax)carodu ix HACMAHHA, 3 Memor MUMYACO80 YXUIUMUCS 8I0 HeCeHHs
0008 ’A3Ki6 GIUCLKOBOI CNYxHCOU mMa 3 MOMUBIE HeDANCAHHS NEPeHOCUMU CKIAAOHOUI
BILICLKOBOI CYoicOU, wepe3 0coducmy HeOUCYUNIIHOBAHICMb | HeCYMIIHHEe CMABIeHHS 00
BUKOHAHHSL CYHcOOBUX 0008 °s3Ki6 21 ocoemus 2014 poky camosiibHO 3a1uuus 8ilicbKogy
yacmuHy U 6e3 NOBANCHUX NPUUUH YXUTABCA 610 il npoxoddcenHs 0o 16 ciuna 2019 poxy,
YUM BUUHUB KDUMIHATIbHE npasonopyutenus, nepeodauene u. 3 cm. 407 KK YVkpainu [168].
Y yvomy npuxnaoi I'. 6ys giocymriii na cayaxcoi 4 poxu ma matixce 100 kanrenoapHux OHIs.

VY nepmomy Bumanky B. Oymo mpu3HadueHO MOKapaHHS y BUII M030aBJICHHS BOJI
CTPOKOM Ha 3 poku 6 MICAIlB, y ApyroMy, Kojii ocoba Oyia BIACYTHS Ha CIy)KO1 Maiike
4,5 poku, cya IPpU3HAYMB HOMY TTOKapaHHS y BHJI1 1T030aBJICHHS BOJII CTPOKOM Ha 3 POKH.
B o00ox Bumagkax ocobum Ha miactaBi cr. 75 KK Oynm 3BiIbHEHI Bin BiIOyBaHHS
MOKapaHHs 3 BUMPOOYBaHHSIM 3 ICIUTOBUM CTPOKOM Ha pik. Ha Hamry mymKy, TpuBamiicTh
CaMOBLIHHOTO 3aJUIICHHS BICHKOBOT YaCTUHU a00 MICIIS CITY>KOM Ma€ BIUTMBATH HE JIUIIE
Ha KBamidikamito, a i Ha BUA 1 PO3Mip TOKapaHHs, MO MATBEPIKYIOTh PE3yJIbTaTU
aHKETyBaHHsS, 3TigHO 3 sSKkuMH 62,5 % ONUTaHUX TMOJUISIOTH TaKe TBEPIIKCHHS
(momatok A).

3amax Ha JigHHSA, nependadeHe BiamopigHor dwacTuHOIO cT. 407 KK Vkpainwm,
HAsSBHUM y BUMAJKaxX: a) AKIIO BUHHUN MaB yMHCE]I CaMOBUIBHO 3QJIMIIUTH BiHCHKOBY
yacTuHy a00 Miciie ciyk0u moHaja Tpu A00u, ajne OyB 3aTpUMaHUM 10 3aKIHYEHHS I[bOTO

TepMiHy [76, c. 245]; 0) sikio ocoba 3anuinia BiICbKOBY YaCTHUHY M Maja Oa)kaHHs OyTu
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BIJICYTHBOIO MTOHAJT OJJUH MICAlLlb, ajie OyJia 3aTpUMaHa /10 3aKIHYEHHS MICIYHOTO TEPMIHY;
B) y BHUINAJKaX, KOJIM BIMCHKOBOCIYXOOBIS, KM CaMOBUIBHO 3aJUIIMB BIICHKOBY
4acTUHY a00 MicIle cly>XOM 4u He 3’SIBUBCS BUaCHO 0€3 MOBaXXHUX MPUYUH HA CIIyXOy,
3aTPUMYIOTh JI0 TOTO, SIK HOro Jii Ha0yayTh 3aKIHUEHOT 0 XxapakTepy [162, c. 68].

Kpuminanene npaBonopyuienns, nependayene cr. 407 KK Vkpainu, € qisHHAM 13
dopmanpHuM ckinagoM: Horo omucano B KK Ttak, mo B aucnosuiii ct. 407 KK He
3a3HaYalOTh CyCHUIbHO HeOe3meudi Hacmigku. OTxke, s HAasIBHOCTI CKJIaay
KPUMIHAJIBHOTO TPABOMOPYIIEHHS HE MOTPIOHO BCTAHOBIIOBATH HASBHICTH CYCIUIBHO
HeOe3MeYHNX HACHIAKIB 1 MPUYMHOBOIO 3B’S3Ky MDK HMUMHM ¥ nmissHHsAM. KpumiHnanbHe
npaBonopyuieHns, nepeadadene ct.407 KK Vkpainu, € 3akiHUeHUM 3 MOMEHTY
CaMOBUIHHOTO 3aJIMIICHHS BIICHKOBOT YACTUHHU 200 MICIIS CIY>KOU BiICHKOBOCITYKOOBIIEM
CTPOKOBO1 CJIY»0u a00 3 MOMEHTY He3’ SIBJIEHHSI 0COOM BYaCHO 0€3 MOBAXKHUX MPUYUH Ha
cinykOy B pa3l 3BUIbHEHHS 3 YaCTHHH, NMPHU3HAYEHHS a00 MepeBEICHHS, He3 SBICHHS 3
BIJIPSI/KEHHS, BIIMYCTKHM a00 3 JIKYBaJbHOI'O 3aKJaay MICIsl 3aKIHYEHHS MiHIMaJbHOI
TpUBAJIOCTI AlsiHH, BU3HaueHoi B KK Ykpainu.

Moo misuHSA, nepeadadenoro 4. 1 ct. 407 KK Ykpainu, ciijg 3a3HauyuTH, 110 BOHO
€ 3aKIHYEHUM 3 MOMEHTY Iepediry BCTAHOBJICHOT'O CTPOKY CAMOBUIBHOIO 3alUIIeHHs a00
He3 SIBJICHHS Ha CIIY)KOy BIMCBKOBOCIYXKOOBIII Y BHIAIKY BIJICYTHOCTI YMHCIY IIOJO
YXUJICHHS BiJ CIIY>KOM Ha TPUBANIIMIUNA CTPOK (mMoHaj Micsib). CaMOBUIbHE 3aJIMIIEHHS
BIMCHPKOBOI 4YacTHHHM ab0 MiCIsl CIIY)KOM 3aKIHUYETHCS B KOHKPETHHMM MOMEHT, KOJHU
BIlICBKOBOCITY)kO0Be1lb TpUOYB 70 BIWCHKOBOI YaCTMHU UM MICIs CchoykOu, abo OyB
3aTpuMaHui, abo 3’siBUBC 3 moBuHHOIO [ 130, ¢. 1126].

Omxke, y BHNAAKY BUMHEHHS [isiHHA, mependbaudeHoro cr. 407 KK VYkpainmy,
CTBOPIOETHCSI KPUMIHATBHO TPOTUIIPABHUMA CTaH, SKAW TPHUBAE TMPOTITOM TIEBHOTO
MPOMDKKY dYacy. ToMy BaXIWBEe 3HAUCHHS Ma€ BCTAHOBIEHHS MOMEHTY IIOYaTKy Ta
3aKIHYCHHS aHATI30BAaHOTO KPUMIHAJIBHOTO TpaBomopymieHHs. Ha nmymMKy neskux
JIOCHIAHUKIB, 1[I MOMEHTH TIO-pI3HOMY BH3HAYalOTh JUIsl  PI3HUX  KaTeropiu
BIMCBHKOBOCIYOOBIIIB, SIKi € Cy0’e€kTaMu AisiHHS, 3a3Ha4eHoro B cT. 407 KK Ykpainu: nis
BIMICHKOBOCIIYKOOBI[IB ~ CTPOKOBOi  CIyKOM IOYATKOM CaMOBUIBHOTO  3aJIMILICHHS

BIMCHKOBOT YaCTUHM a00 MICIIS CITY»KOH CJI1J] BBAKATH (DAKTUIHUM MOMEHT 1X 3aJIMIIICHHS,
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HATOMICTh JJIs BIICBKOBOCIY>KOOBIIIB 1HIIKX, KPIM CTPOKOBOi, BUJIB BIIICBKOBOI CIy:KOU
BCTAHOBJIIOIOTh PErJIAMEHT CIIy’)KOOBOr0o 4acy, 1€ BHU3HAYalOThb CTPOKH W TPUBAJIICTH
BUKOHAHHS HUMH OCHOBHHUX 3aXOJIB, 1110 BUIUIMBAIOTh 3 00OB’SI3KIB BIMCHKOBOI CITY>KOHU.
PernamenT ciy:x00BOro yacy miJi 4ac HECEHHsS CHEeLlalbHUX BHJIB CiIyX0 (00iOBOrO
YepryBaHHs, BapTOBOi CIIy»KOM) BU3HAUalOTh BIMNCHKOBI CTAaTyTH, HaKa3W, IHCTPYKII Ta
1HIIII HOPMATHUBHO-MIPaBOBI aKTH. TOMY MOYaTKOBUM MOMEHTOM CaMOBLIBLHOT'O 3aJUIICHHS
BIIChKOBOI 4YacTUHM a00 MiCIsl CIY)KOM MMM KaTeropissMu BiHCHKOBOCITY>KOOBIIIB €
MOMEHT (DAKTUYHOTO B3JIMIICHHS BIMCHKOBOI 4YacTUHM ab0 MiCIsl CIIy»XOW TiJ dac
BUKOHAHHS HUMH CITy>k00BUX 000B’s13KiB [162, c. 64—65].

Hpyra ¢opma 00’€KTHMBHOI CTOPOHM IPABOMOPYIIEHHS (HE3 sIBIEHHS BYacHO Oe3
MOBAXHUX MPHUYHMH HA CIYkO0y) Ma€e 1HITUNA MOMEHT MOYaTKy — 3aKiHYEHHS BCTAaHOBJICHOT
TPUBAJIOCTI TPABOMIPHOIO MepedyBaHHs mo3a ciyxooto [162, c. 65].

[ToyaTkOBMM MOMEHTOM CaMOBUIBHOT'O 3aJUIICHHS BIMCHKOBOI YACTUHHM YU MICIIS
CIy)kOM € JeHb, KOJH BIMCHKOBOCIYXOOBEIb CaMOBLIBHO TOKHHYB pPO3TaIlyBaHHS
BIICHKOBOT YACTHHU YU MICII€ CIIYXOH, a TOYaTKOBUM MOMEHTOM He3 SIBJICHHsSI BUaCHO Ha
Ciy’)k0y — HACTYNMHUM JAEHb MICIS OYIKYBAHOTO JHS 3’SIBIEHHS Y BIHCHKOBY YAaCTHUHY YU
micuie ciyx6u [130, c. 1126]. To6To MOMEHT (PaKTHUHOTO CaMOBUIBHOTO 3aJIUIICHHS
BIMICPKOBOI YacCTHHM a00 MICIl CIYKOHM CJiJi BBa)XXKAaTH IMOYAaTKOM KPHMIHAJIBHOTO
npaBonopymieHHs, nepeadadenoro ct. 407 KK VYkpainm, a iioro 3akiHuYeHHSIM — JCHBb
MOBEPHEHHS B YacTUHY a00 3aTpuUMaHHS Mo3a MexaMu 4acTuHu. [loyaTkoM He3’ sBIEHHS
Ha CIIy)kOy BBaKalOTh 3aKIHYCHHS YCTAHOBJICHOTO CTPOKY 3 SIBJICHHS, a KIHIIEM — 4ac
MOBEPHEHHS] B YacTUHY a00 3aTpuMaHHs OCOOM BIANMOBIAHUM opraHamu Biaau [144,
c. 250].

[Tin 9ac BCTaHOBJIEHHS MOYAaTKOBOTO MOMEHTY HE3’ SIBJICHHS BYACHO 0€3 MOBaXHUX
OPUYUH Ha CIYy)KOy MOXYTh BHHHKATH CKIAQMHOIII y BHUNAAKaX BIACYTHOCTI Yy
BIICBKOBOCITYKOOBIISI TOKyMEHTA 13 3a3HaYE€HUM CTPOKOM MPUOYTTA Ha CIy>KO0y ab0 KOIu
el CTpOK He OyB BU3HAUEHUN HOMY YCHUM PO3MOPSKEHHSM. Y TaKUX CHUTYaIlsx
MOYaTKOBUM MOMEHT CaMOBUIBHOI BIACYTHOCTI CIiJi MOYMHATH PaxyBaThd 3 MOMEHTY
OTPUMAaHHSI BIMCHKOBOCIIYKOOBIEM pEaJbHOI MOXMJIMBOCTI 3 SIBUTHCS y BIHCBHKOBY

yacTUHY a00 70 Micus ciay0u [162, ¢. 65]. Skmio y BiiMMyCKHOMY KBUTKY 200 B 1HIIIOMY
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JIOKYMEHTI1, SIKMM € MiJICTaBOI0 Nnepe0yBaHHs BIICHKOBOCIYKOOBIIS 032 MEXaMU YaCTUHU
abo Micls ciy>kOu, 3a3HaY€HO JIMILIE AaTy MOBEPHEHHS, TO CAMOBUIbHY BICYTHICTb CIIiJI
OOYHMCIIOBATH 3 HACTYIHOTO JHS TMICAsA 3a3HA4Y€HOI B JIOKYMEHTI JaTd, OCKUIbKHU
MOBEPHEHHSI BINCHKOBOCTYKOO0BL Ha CIy>K0y 0 OyAb-sKiil TOAMHI B I€Hb, 3a3HAYECHUH Y
BIJIMTYCKHOMY KBUTKY a00 IHIIOMY JOKYMEHTI, CJIiJl BBAXKaTH MPABOMIPHUM. SIKIIO XK, KpiM
JaTH, 3a3HAYEHO 1€ i TOJUWHY NOBEpPHEHHS Ha CiyX0y, TO CaMOBUIbHA BIICYTHICTb
PO3MOYMHAETHCS MICIIsI CIUTMBY BKa3aHoi roguHu [162, c. 66].

Ha mnepexonanass M. M. CeHbka, 3aKkiHUYE€HHSM CAaMOBUIBHOTO  3aJIUIICHHS
BIICHKOBOT YaCTUHH a00 MICIIS CITY>KOM 4K He3’ sIBJIEHHS BYaCHO 0€3 MOBAXKHUX MPUYMUH Ha
ciy:k0y CJiJi BBaXaTH dYac, 3 SKOTO BIHICHKOBOCITYKOOBEIh NPUIHMHUB CAMOBLIBHY
BIJICYTHICTh Ha BIMCHKOBIM ciyx01. [I[punuHeHHsIM caMOBUIBHOI BIJICYTHOCTI Ha CIYXkOi,
Ha JYMKY BYCHOTO, €. a) MOMCHT ITOBEPHCHHS BIHCHKOBOCTY)KOOBIISI B pO3TallyBaHHS
BIICHKOBOT YaCTUHHU UM JI0 MICIIS CIYKOU; 0) MOMEHT JO0OPOBUILHOTO 3’ SIBJICHHS BUHHOTO
710 BIATMOBITHUX OPTaHiB 13 313HAHHSAM IIPO CAMOBUIBHE 3aJUIIEHHS BIMCHKOBOI YaCTUHH
a00 Micls CTY)KOW UM He3 sIBJICHHS BYaCHO 0€3 MOBaXHUX MPUYUH HA CIYKOY; B) MOMEHT
3aTpUMaHHs BHHHOTO TNPAaBOOXOPOHHUMHU OpraHamMu a0o MpeJCTaBHUKAMH YacCTHUHU YU
rpoMaJisTHaMU Y 3B’ 53Ky 13 CAMOBUILHUM 3JTUIIEHHSIM HUM BIHCHKOBOT YaCTUHU 200 MICIIS
CIY)KOM YW He3 sIBJICHHS BYACHO 0€3 NOBAXHUX NPUYMH Ha CIYKOy; T') MOMEHT
BUHUKHEHHSI HEMepeOOpHOi CUiK, IO MEePEenIKoIKajia BUHHOMY 3’ SIBUTHCS B YAaCTUHY YU
70 MiCIl CIy>KOW; JT) MOMEHT BHUHUKHEHHS I1HIIMX OOCTaBHUH, YHACHIJOK SKHX 3HHKAE
O3HaKa CaMOBUIBLHOI BIICYTHOCTI y BINCHKOBIM YacTuHi a00 Ha MicIli ciyxou [ 162, c. 66].

Ilin wac BumHEHHS HisgHB, nependaudeHux 4. 1-3 cr. 407 KK Vkpainu, MoxnuBa
N0OpOBUIbHA BIIMOBA y BUMAJAKY IICIS CAMOBUIBHOTO 3aJUIICHHS BHUHHHUM BiCHKOBOI
qacTHHH a00 MICIIA CITy>KOW YM TICIs HOro He3 SIBJICHHS BYACHO 0€3 MOBAKHUX MPUYMH HA
ciyx0y, OTHAaK O MOMEHTY 3aKiHYEHHSI MiHIMaJabHOT TPUBAIOCTI BimcyTHOCTI. B ymoBax
0COOJIMBOTO TIEepioly, BOEHHOTO CTaHy 4Yu B OouoBiid obOctanoBmi (4.4, 5 ct. 407
KK Vkpainu) noOpoBiibHa BiAMOBa MOKJIMBA JIMIIE JIO MOMEHTY CaMOBUIBHOTO
3QJIMIICHHS] BUHHUM BIMCHKOBOT YaCTHMHU a00 MICLS CIYKOM YU MOMEHTY He3 SIBJICHHS

BYACHO Ha CiyxO0y 03 MNOBaXXHUX IMPUYMH, OCKUIBKM 1€ cKiiaJl HaOyBae O3HAK
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3aKIHYEHOTO 3 TOTO CaMOr0 MOMEHTY, KOJIM pO3MOYanocs YXWJICHHS BUHHOTO BiJl
BiiCbKOBOI cityx0u [162, c. 67-68].

Otrxe, 00’€KTHMBHA CTOPOHA KPUMIHAJIBHOTO MPABOMOPYIIEHHS, MepeadadeHoro
ct. 407 KK Ykpainu, mae Taki O3HaKH:

1) nisiHHSA, sIKe BUpa)XaeThcsl y ABOX (opmax: Ali — CaMOBUIBHOMY 3ajUIICHH]
BIICbKOBOT 4acTMHU a00 Micus ciayO0u, Oe3AisUIbHOCTI — He3 [BJICHHI BYacHO 0e3
MOBAXXHUX MPUYUH Ha CIYKOY;

2) croci0 — CaMOBUIBHICTh 3alIMIIEHHS BIMCHKOBOI YaCTHHU ab0 MICISI CITy»KOH,
SKOI0 € BUYMHEHHS il ycyneped BUMOraM HOPMAaTHBHO-TIPABOBUX aKTIB, O€3 HAsIBHOCTI
BIJIMTOB1THOTO JI03BOJTY;

3) Miclle BYUMHEHHS — BICHhKOBA YacTHHA a00 MICIIE CIIY»OHU, TOOTO TEpUTOPIs, /e
BICHKOBOCITY>KOOBEIIb 3000B’sI3aHUN YIIPOJIOBK IEBHOIO 4Yacy BUKOHYBaTH CIYy>KOOBI
000B’s13KM 4M nepedyBaTH 3a HAKa30M HauyaJIbHUKA;

4) yac BYMHEHHS KPUMIHAJIBHOTO MPABOMOPYLIEHHS: a) B TPbhOX A10 O OJHOTO
micsans (4. 1 ct. 407); 6) Bix necsitu ai6 1o oxHoro micsud (4. 2 cT. 407); B) moHaa oguH

Micsansb (4. 3 ct. 407); v) monan tpu go6u (4. 4, 5 ct. 407 KK Ykpainn).

2.3. Cy0’eKT CaMOBIJIbHOIO 3aJIMIIEHHS1 BiCbKOBOI 4YacTuHM a0o0 Micus

CIIYKOHU

3rigHo 3 4. 1 c1. 18 KK Vkpaian, «cy0’€KTOM KpUMIHAJIBHOTO MPaBOMOPYIICHHS €
¢dizuuHa ocygHa ocoba, ska BUMHWJIA KPUMIHAIBHE MPABOMOPYIICHHS Y Billi, 3 SKOTO
BiamoBigHO 10 KK MOXe HacTaBath KpHMiHaJIbHA BIAMOBIIANBHICTE» [95]. CremiabHUM
Cy0’€KTOM KPUMIHABHOTO MPaBOMOPYIICHHS, BIAMOBITHO 10 mooxeHHs 4. 2 cT. 18 KK
VYkpaiau, € ¢izuyHa ocyaHa ocoba, sKa BYMHWIA Y BiIll, 3 SIKOTO MOXE HACTaBaTH
KpUMiHalbHA BiJMTOBIMATBHICTh, KPUMIHATIBHE TIPABOMIOPYIIEHHS, CY0’ EKTOM SIKOTO MOKE
Oytu nuimie meBHa ocoba [95]. BimmoBigHo n0 monoxkeHb 4.2 cT. 401 KK Vkpainu,
cy0’ektamu B ctarTsix posauty XIX  OcobmuBoi wactuaun KK VYkpainu €

BiicbKkoBOCITYk00BI11 30poitHux Cun Ykpainu, Ciayxx6u Oe3neku Ykpainu, Jlep:kaBHOT
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MPUKOPAOHHOI ciyk0n Ykpainu, HanionansHoi reapaii YkpaiHu Ta IHIIUX BIACBKOBHX
dbopmyBaHb, YTBOPEHHMX BIAMOBIIHO 10 3aKOHIB YKpainu, JlepkaBHOi cHeriaabHOL
CIIy»0u TpaHcnopty, [lepxkaBHOi CIy>KO0M CHeliaabHOro 3B’S3KY Ta 3aXHUCTy iH(dOopMalii
VYkpainu, a TakoxK 1HIII 0coOH, BU3HA4YeHI 3akoHOM [95]. Ha miacTtaBi BHKJIaAEHOTO
JOXOJIMMO BHUCHOBKY, 110 Cy0’€KTOM KPHUMIHAJIBHOTO MPABOMOPYIICHHS, IMepea0adeHoro
cT. 407 KK VYkpainu, Moxe OyTu JuuIe crHelialbHUil cy0’ €KT — BIHCHKOBOCIYKOOBEIIb.
OT1xe, BINCHKOBOCTYKOO0BELb SIK Cy0’€KT BIHCHKOBOIO KPUMIHAJIBHOT'O MPABOMOPYLIEHHS,
KpiM 00OB’SI3KOBHX O3HaK 3arajbHOr0 Cy0’€KTa KPHMIHAJIBHOTO TIPABOIOPYIICHHS
(d13uunHa ocyHa oco0a, 110 JOCsTIIa IEBHOTO BIKY), TOBUHEH MATH JOJATKOBI CHeIlialbH1
O3HaKH, 1110 nepeadadeHi mosoxkeHHs MU KK abo BUIIIMBaIOTh 3 HHOTO, OOMEXKYIOUH KOJIO
0ci0, sIKl HECYTh BiJIIOBIIAJIBHICTD 32 BIICKKOB1 MPABOMOPYIICHHS.

JIocATHEHHSI TICBHOTO BIKY € OJHIEI0 3 YMOB, fKa HaJla€ TPOMAJSHUHY TPaBO
BCTYMATH Ha BIICHKOBY CIYK0y B JOOPOBUILHOMY MOPSAKY, a J€p>KaBi — MPaBO BUMAratu
BiJl BIAMOB1IHOT KaTeropii oci6 BUKOHAaHHS BilicbkoBOro 000B’sa3Ky. [lomoxenns cr. 22 KK
«BiK KpUMIHAJIBHOI BIAMOBIZATBHOCTI» HE IUIKOM TOIIUPIOIOTECS Ha BIHCHKOBI
KpUMIiHAJIBHI MPABOIMOPYIICHHS, a/kKe HEOOXITHO BPaXOBYBAaTH BIK, 3 SIKOTO MO>KJIMBUM
IIPU30B UM 3apaxyBaHHs 0Ci0 Ha BIMCHKOBY CIIy»0y. BilmoBigHO 10 3MiCTy MOJOKEHD 4. 1
cT. 15 3akony Ykpainu «IIpo BificbkkoBuii 000B’S130K 1 BIMCBKOBY CIYyXOy», Ha CTPOKOBY
BICHKOBY CIIy’)XOy NPU3MBAIOTh MPUIATHUX [IJISI IIBOTO 332 CTAHOM 370POB’Sl TPOMAISH
VYkpaiau 40JIOBI4Oi CTaTi, IKMM JIO JTHSI BIIMPABJICHHS Y BINCHKOB1 YaCTUHU BUITIOBHHUIIOCS
18 pokiB [54]. 18 pokiB — 1e Bik KpuMiHaiIbHOI BigmoBiganbHOCTI 32 4. 1 cT. 407 KK
VYkpainu, cy0’€KTOM SKO1 BU3HAIOTH JIUIIE BIHCHKOBOCITYKOOBIII CTPOKOBOI CITY>KOU.

BigmoBigao 10 4. 9 cr. 1 mporo 3akoHy, BIMCBKOBOCTYKOOBIII — II€¢ OCOOH, SKi
MPOXOJIATh BIHCHKOBY CiIyk0y. Bumamu BilicbkoBO1 ci1yk0u (a63. 6 cT. 2 3akoHy YKpainu
«IIpo BilickkOBHI1 O0OB’S30K 1 BIHCHKOBY CIYXKOy») €, 30Kpema, BIHChKOBa CIIyx0a
(HaBYaHHS) KypCaHTIB BHUIIUX BINCHKOBHUX HaBUAJbHUX 3aKIa/iB, a TaKOX BHIIUX
HAaBYAIBHUX 3aKJIaMiB, Kl MAalOTh y CBOEMY CKIaJi BIHCHKOBI 1HCTUTYTH, (aKyJIbTETH
BIMCHKOBOI TMIATOTOBKH, Kadeapu BIMCHKOBOI TMIATOTOBKH, BIJAUJICHHS BIHCHKOBOT
MIArOTOBKHU. 3rigHo 3 a03. 3 4. 1 cr. 20 3a3HadyeHOro 3aKOHY, Ha BINCHKOBY CIYXOy 3a

KOHTPAKTOM MNPUMMaIOTh TPOMAJISH, SIKI NPOUIUIA NpodeciitHO-TICUXOIOrTYHUN BIIOIp 1
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BIJIMOBIJAIOTh YCTAHOBJIEHUM BUMOIaM IPOXOJKEHHS BIMCHKOBOI CIIyKOH, 30Kpema Ti,
AKuM 17 pOKIB BUIIOBHIOETHCSI B PIK IOYATKY BIMCHKOBOI CIy:KOM Ta SIKI HE MAalOTh
BIICBKOBUX 3BaHb O(QIUEPCHKOrO CKJIaAy, a TaK0X BiIMCHKOBOCIYXOOBIIl, pPE3epBICTH,
BIMICbKOBO300OB’sI3aH1, sIKI HE MalOTh BINCHKOBUX 3BaHb OQIIEPCHKOro CKIady,
IpPOMaJISiTHU TPU30BHOTO BIKY, 0COOH, SIK1 37100yJIM BUILY OCBITY 3a CTYIE€HEM HE HMKYUM
BiJ OakayaBpa, BikoM Bix 20-tu 10 30 pokiB, SIKi YCIHIIIHO 3aBEPIIMIN KypC BIMCHKOBOI
OiATOTOBKUA OQIUEPCHKOTO CKJIaAy y BHILIOMY BiMICBKOBOMY HaBYAJIbHOMY 3aKiajili abo
BIiICbKOBOMY HaBUYaJIbHOMY MIPO3A1I1 3aKIady BUIOT OCBITH [54].

Ane BIK KypCaHTIB BWMINMX BIMCHKOBHX HAaBUaJIbHUX 3aKJIJ(iB, a TaKOX BHUIIUX
HABUYaJbHUX 3aKJajiB, SIKi MAalOTh Y CBOEMY CKJIajl BIMCHKOBI 1HCTUTYTH, (PakyIbTeTu
BIMCHKOBOI MIATOTOBKH, Kadeapu BIMCHKOBOT TMIATOTOBKH, BUIAUICHHS BIMCHKOBOT
MiATOTOBKH, MOK€ CTAHOBHUTH HaBiTh 16 poOKiB, sKIIO 17 pPOKIB iM BHUIOBHIOETHCA B PIK
3apaxyBaHHs JI0 HaBYAJIBHOTO 3akiany. L{s oOcraBuHa HE BUKIIIOYAE BIAMOBIIAIBHOCTI, a
BU3HAETHCA TAKOIO, 10 TOM AKIITye TokapaHHs [196, c. 87-88].

Ha cTpokoBy BiliCbKOBY CITy>kOy TTPU3UBAIOTh TPOMAJISTH BikoM Bif 18-Tu 10 27 pokiB
(mo 3MiH 3akoHOomaBcTBa 2024 poKy); Ha BIUCHKOBY CIyKOy 3a KOHTPAKTOM MPUHUMAIOThH
rpoMazisH BikoM Bif 18-t 10 40 pokiB; Ha BIHCBHKOBY CIyXOy /10 BHIIMX BIHCHKOBHX
HaBUYaJbHUX 3aKJadiB mpuiiMaroTh ocid Big 17-tm 1o 30 pokiB, 30KkpeMa W THX, SKUM
17 poKiB BUIIOBHIOETBCS B PiK 3apaxyBaHHS iX Ha HaBuaHHs. KpaitHilt TepmiH epeOyBaHHS
Ha BIHCHKOBIM CTyk01 TaKOXK PI3HUTHCS IS PI3HUX KATEropik BiHGKOBOCITY>KOOBIIIB: JIJIst
BiIICBKOBOCITY>KOOBIIIB CTPOKOBOT CITY>KOM — 28 pOKIB; U1 BIICHKOBOCITYKOOBIIIB PSI0BOTO,
CEpPKAHTCHKOT0, CTAPIIMHCHKOTO CKIIAJY, SIKI MPOXOJATh CIyKO0y 32 KOHTPAKTOM, a TaKOX
oimepiB mMomoamoro ckmaxy — 45 pokiB; ans crapmux odimepi: MalopiB (KariTaHiB
3-ro paHry), MiANOJKOBHUKIB (KamiTaHiB 2-T0 paHry) — 50 pOKiB, MOJKOBHUKIB (KammiTaHiB
1-ro panry) — 55 pokiB; st cyk00BI1iB BUIIOTO odinepchkoro ckiaaxy — 60 pokis [200,
c. 379].

Omxke, 17 pokiB — 1i¢ BIK KpUMIHAIBHOI BiAMmOBigandbHOCTI 3a 4.2 cT. 407
KK Vkpainu, cy0’eKTOM sIKOi BH3HaIOTh OYyAb-SIKMX BIHCBKOBOCIIY>KOOBIIIB, KpIM

BIMCHKOBOCITYKOOBIIIB CTPOKOBOi ciyxk0u. ¥ 4. 3—5 ct1. 407 KK VYkpainu, ne cy6’ekTom
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3a3HAYEHO  BIMCHKOBOCIYXOOBISI  OyJb-SKMX BHUJIB  BIICBKOBOI  CIyX0H, BIK
BIIMOBITAIBHOCTI — TaKOX 17 POKIB.

JloxoauMO BHCHOBKY, 1110 BIK BiMCHKOBOCIIYXOOBIIIB JI CKJIaJy aHalli30BaHOTO
KPUMIHAJIbHOTO TPAaBOMOPYUIEHHS Ma€ ONOCEPEIKOBaHE 3HaueHHs. KpumiHanbHIN
BIJMMOB1IABHOCTI MIIATal0Th 0COOH, IKI HA MOMEHT BUMHEHHS CaMOBUIHHOT'O 3aJIMIIICHHS
BIMCHhKOBOT yacTUHU a00 Micis ciyxou 3a 4. 1 c1. 407 KK Ykpainu gocsriu 18 pokis, 3a
4, 2-5 c1. 407 — 17 pokiB. ToOTO HaAEThCS MPO TOM BIK, MICHS JOCATHEHHS KOO 0oco0a
MO3Ke OyTH MPU3BAHOIO YU 3apax0BaHOIO Ha MEBHUM BHJI BilichKkOBOi cityx6u [102, c. 267].
OT1xe, BIMCLKOBOCITYKOOBIII Oy/Ib-SKHX KaTEropiii MatoTh HEOOXIiIHY BIKOBY O3HAKY B pa3i
BYMHEHHsS HUMHU JisHHS, nepegdadeHoro ct. 407 KK Vkpainu, Bu3HaOThCA Cy0’€KTamMu
KPUMiHAJIBLHOTO TPABOIIOPYIICHHS.

3rigno 3 nojoxkeHHsMH 4. 1 cT. 19 KK Vkpainu, ocyaHOIO BU3HAETHCS 0c00a, siKa
il 4ac BYMHEHHS KPUMIHAIBHOTO IPABOMOPYIICHHS MOTJIa YCBIIOMJIFOBAaTH CBOI il
(Oe3misbHICTB) 1 KepyBaTu HUMH [95].

3wmicT 4. 1 cT. 2 3akony Ykpainu «IIpo BilicbKOBHI1 000B’ 530K 1 BINCHKOBY CITYXOy»
pErjlaMeHTye, 1110 BIiChKOBa CITyk0a € Iep>KaBHOIO CITY>KO00 0COOJIMUBOTO XapakTepy, sKa
noyisirae B mpodeciiiHiil AiSIbHOCTI MPUAATHUX 10 Hel 3a CTaHOM 3JI0POB’S 1 BIKOM
rpoMajJisiH YKpainu (3a BUHATKOM BHIAJKIB, BU3HAYEHHUX 3aKOHOM ), IHO3EMIIIB Ta 0Ci0 06e3
IPOMAJITHCTBA, TIOB’sI3aHOI0 3 000pOHOI0 YKpaiHu, ii HEe3aneXHOCTI W TEepPUTOPIaTbHOL
mimicHocTi. ToOTto Oe3mocepeHhO 3 HOPMH 3aKOHY BHIUIMBA€E, IO BUKOHYBATH
BIICBKOBUI OO0OB’S30K MOXYTh JIMIIIE OCOOM, TpHAATHI 10 HEl 3a CTaHOM 3JI0POB’f,
30KpeMa 1 TMCUXi4HOro. Bim mMpu3oBy Ha CTPOKOBY BIWCHKOBY CIyKOy B MHUPHHM Yac
3BUIBHSIOTHCA TPOMAJITHU Y KpaiHH, K1 BU3HAHI 0cO0aMU 3 1HBAJITHICTIO a00 32 CTaHOM
3I0pPOB’S HE MPUJATHUMU JI0 BIHCHKOBOI CIy>k0u B MupHuii yac (4. 1 c1. 18 «3BiTbHEHHS
BiJl IPU30BY HA CTPOKOBY BIHCHKOBY CIIY)KOy» 11b0TO 3aKkoHy) [54]. OTXe, HEOCYTHICTh y
BIICHKOBOCITYKOOBI[IB 3BOJUTHCS IO MIHIMyMY.

BiiickkoBa cimyx0a mependadae 3HauHI (i3MYHI Ta TICUXIYHI HABAHTAKCHHS, a
TaKOX BOJIOJIHHS CIHEIIaIbHUMH HaBUYKaMHd Ta BMIHHAMH. CBIZIOMICTE 1 pPIBEHB

PO3BUTKY, 3/1aTHICTh OCOOM YCBIJOMJIIOBATH 3HAUYIIICTh BIMICHKOBOI CIIyOH, 3aTHICTD 1
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MO>KJIUBICTh ONAHYBAaTU BIMCHKOBY CHELIAJIbHICTh — LI PUCH MarOTh OyTH MpUTaMaHHI
BilicbkoBOCIyx)00BITI0 [200, ¢. 380].

OTxe, BIK BIUCBKOBOCIYXOOBIIIB 1 CTaH OCYJIHOCTI JUIsi KPUMIHAJIBLHOTO
npaBonopyuieHHs, mnepeadauenoro cr. 407 KK VkpaiHu, MaioTh omnocepeakoBaHe
3HAYCHHS.

BianoBigno no monoxensp cr. 65 Kouctutyimii Ykpainu, 3axuct baThKiBIIUHH,
HE3aJIeKHOCT1 ¥ TEpUTOPIANIBHOT LIUTICHOCT1 YKpaiHU, IIaHYBaHHS ii Jep>KaBHUX CUMBOJIIB
€ 000B’s13k0M rpomaisiH Ykpainu [89]. Take nmosoxeHHs ny0ontoeTbes 1B 4. 1 cT. 1 3akony
VYkpaiau «IIpo BilicbkoBUl 000B’s30K 1 BIUCHKOBY Cy:k0y» [54]. [IpoTe 11e HEe o3Hauae,
10 cy0’€KTaMH KPUMIHAJIBHOTO TIpaBomnopyiieHHs, nepeadoaderoro ct. 407 KK Ykpainu,
MOXKYTh OYTH JIMIIIC TPOMAJITHA Y KpaiHU.

3rifHo 3 TMOJOXKEHHAMH 3akoHy Ykpainu «I[Ipo BHeceHHs 3MiH JIO0 JESIKUX
3aKOHOJIaBYMX aKTiB YKpaiHM MI0J0 TPOXOPKCHHS BIMCBKOBOI CIy)kOM y 30pOoWHHX
Cuitax YkpaiHu 1HO3eMIIMH Ta oco0amMu Oe3 rpomMaisHcTBa» Bix 6 xoBTHA 2015 poky
Ne 716-VIII, ko110 0ci0, sSIKi MOKYTh MPOXOJUTH BINCHKOBY CITyKO0y Ha TepuTopii YKpainu,
posmupeHo [55]. «BiickkoBuii 000B’S30K HE MOIIMPIOETHCS HA 1HO3EMINIB Ta ocid 0e3
IPOMAJITHCTBA, sIKI mepeldyBaloThb B YKpaiHi. Y BHUMNaAKax, Nepen0adyeHuX 3aKOHOM,
iHO3eMIll ¥ ocoOu 6e3 TpoMaJsHCTBA, SKI Ha 3aKOHHUX IIiIcCTaBax NepeOyBaloTh Ha
TepuTopii YKpaiHu, MOXYTh Yy TOOPOBUIBHOMY MOPSIKY (32 KOHTPAKTOM) MPOXOIUTH
BIICbKOBY Ciy>kK0y B 30poiHux Cunax YKpaiHu», — Take MOJ0KeHHs 3a(iKCOBaHO B 4. 6
ct. 1 3akony Ykpainu «IIpo BiiicbkoBHiT 000B’SI30K 1 BIICHKOBY CITYKOY».

Yactuaa 9 cr. 1 3akony VYkpainu «lIpo BilicbkkoBHII 00OB’S30K 1 BIMCHKOBY
ciyxOy» BU3HA4Yae, MO A0 KaTEropii BICHKOBOCIYKOOBIIIB MPUPIBHIOIOTHCS 1HO3EMII U
ocobu 0e3 TpOMaISHCTBA, SIKI BIAMOBIIHO 10 3aKOHY MPOXOMSTHh BIMCHKOBY CIYKOy B
30poitanx Cmmax VYkpainu. [HO3emIii i ocoOu 0e3 TpOMaASHCTBA, SKI MPOXOISTH
BIICBKOBY CIYXO0y, € BIHCHKOBOCIYXOOBIsIMU (4.3 cT. 2). [IpoxomkeHHs BiHCHKOBOI
CITy»kOM 37IHCHIOIOTH 1HO3EMIIl i 0co0u 0e3 TPOMaIsTHCTBA B JOOPOBUIBHOMY MOPSIIKY (32
KOHTPAKTOM) Ha Tocajax, [0 MNULIIraloTh 3aMIMIeHHIO BIHCHKOBOCITYKOOBISIMHU
PAI0OBOTO, CEP’KAHTCHKOTO M CTAPIIMHCHKOTO cKiany 30poinux Cun Ykpainu (4. 2 cT. 2).

Yactuna 12 cr. 2 nependauae, 1mo iHo3eMelnb ado ocoda 0e3 rpoMaAsHCTBA, KUK (sKa)
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BIIEpIlIE MPUNMAETHCA Ha BIMCHKOBY cityk0y a0 30poitHux Cun Ykpainu, Oepe odiriiine
3000B’s13aHHA HEYXWIBHO JoAepxKyBaTucss KoHcTutTyii Ta 3aKkoHIB YKpaiHU, CyMJIIHHO
BUKOHYBATU 00OB’SI3KU BIMICHKOBOT CITy»KO0U [54].

Jlo 1Ho3eM1IIB Ta 0ci0 0e3 rpOMajJIHCTBA, SIKI BUSIBUIM OakaHHS OyTH MPUHHATUMU
Ha BIMCHKOBY ciyx0y no 30poiiHux Cun YkpaiHu 3a KOHTPAKTOM Ha MOCaIu PSAOBOrO,
CEP)KaHTChKOTO ¥ CTapIIMHCHKOTO CKJIaJly, BUCYBalOTb HHM3KY BHUMOT: a) BIICYTHICTb
cynumocti; ©0) mepeOyBaHHS B YKpaiHI Ha 3aKOHHUX MiACTaBaX; B) JOCATHCHHS
BCTaHOBJICHOTO BIKYy (18 um 20 pokiB); I') NPUIAATHICTH 10 BIMICHKOBOI CIIY>KOHU 32 CTAaHOM
3I0POB’Sl; 1) MPOXOJ/KEHHSI MPOdeCiitHO-TICUXO0JIOTTYHOTO Bi0OpY; €) JOCTaTHIN piBEHb
¢b13uuHOT miAroTOBKU [54].

BiiicbkoBa ciyx0a NMpUHHSATUX Ha BIMCHKOBY CIY>KOy 32 KOHTPAKTOM 1HO3EMIIIB i
oci0 0e3 rpoMajsHCTBA Mependavyae BCTAHOBIEHHS BUIPOOYBAJIbHOTO CTPOKY Ha JBa
Micsii. OcoOnMMBICTh BIMCHKOBOI CITY)KOM Takux OCIO MOJsrae B TOMY, IO Mia 4ac mii
0COOJIMBOTO  MEpioJly  3a3HaueHI Kareropii  BIMCHKOBOCIYXOOBIIIB TapaHTYIOTh
MOKJTUBICTh MPUTIMHEHHA (PO31pBaHHS) KOHTPAKTY 3a BIACHUM OaxkaHHSM [54].

[Ilomo oTpuMaHHs 1HO3eMISIMH U ocobamMu 0e3 TpoMaasHCTBa OQIIEePChKUX
BIICbKOBUX 3BaHb 30podHuMX Cun YKpaiHu BCTAaHOBJICHO OOMEXEHHS: OTpUMaHHS
odiepchbkux BIMCHKOBUX 3BaHb 30poiiHnX Cuin VYKpaiHd MOXJIMBE JMIIE MICISA
OTpUMaHHs 0co00l0 0e3 TpOMaAsHCTBA YM 1HO3EMIIEM TpPOMAISHCTBA YKpaiHu Yy
BCTAHOBJICHOMY 3aKOHOM MOPAIKY [54].

Tomy Oyab-siki TUCKYCIi MO0 HEBU3HAHHS 1HO3EMIISI Y 0COOM 0€3 rpoMaIsTHCTBA
cy0’extom nmissaHs, nependadeHoro ct. 407 KK VYkpainu # BiMiChKOBUX KpHUMIHAJIBHHUX
MPaBOMOPYIIEHb 3arajioM, BTpadaroTh 3HadeHHs [105, c. 160]. Ile migTBepmKylOThH
pe3yiabTaTH aHKeTyBaHHS, ajpke 76,9 % pecrnoHACHTIB BBaXKalOTh MOYKJIMBHM BHU3HABATH
iHO3eMIIIB Ta 0ci0 0e3 rpoMaasHCTBa Cy0’€KTaMHM CAaMOBUIHRHOTO 3aJIMIIICHHS BiHCHKOBOT
JacTHHH a00 MICIIS CIIyOU B pa3i JOOPOBUTBHOTO (32 KOHTPAKTOM) TIPOXOKEHHSI HUMU
BIMCHKOBOT ciTyk0u B 30poiianx Cunax Ykpainu (mogaTok A).

[loTpebye ananizy mpaBoBHil cTaTyc 0ci0, 1110 MPOXOASATh albTEPHATUBHY CIIYXKOY.
BianoBigno go 3micty cr. 1 3akony VYkpainu «lIpo anpTepHaTUBHY (HEBIMCHKOBY)

cyx0y» B 12 rpynus 1991 poxy Ne 1975-X11, anbTepHaTuBHa ciyk0a € ciyk0010, sKa
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3aMpPOBAIKYETHCS 3aMICTh MPOXOKEHHSI CTPOKOBOI BIMCHKOBOI CIYyXOM U Mae Ha MeETI
BUKOHAHHS 000B’A3KY Iepe]] CyCHuILCTBOM [53].

3arajgoM ies BU3HAHHS JAepKaBaMH IpaBa IPOMaJiH Ha BIIMOBY BiJ BIICHKOBOI
CIY»KOW 3a peliriiHuMU TEepeKOHAHHSMHU, 3a3Hadae B. M. TlamuHCHbKMil, BUHMKIA B
60-x pokax XX cT. B nanugICTCbKOMY pyci K BUKIUK MutiTapusmy [143, c. 95]. Komicis
OOH 3 npaB 1971 poky NOAMHKA BUCTYNWIA 3 1HIIIATUBOIO TapMOHI3AIlll JepKaBaMu
HAI[I0HAJLHOT'O 3aKOHOJABCTBA MPO BIMCHKOBUN O0OB’SI30K BIAMOBIAHO O MIKHApPOJIHO-
NPABOBUX aKTiB 3 TpaB JIIOJWHUA. Pe3ylnbTaToM CTaJi0 MPUUHATO KUTBKOX PE30JIFOIIiH
I'enepansHoi Acambnei OOH 3 pekoMmeHnalissMi BU3HATH MPaBO T'POMAJIIH Ha BIAMOBY
BiJl BIICHKOBOI CITy>kKOM 3a MEpPEeKOHAHHSAM COBICTI. Jlep>kaBU-y4acHUIll BU3HAIW MPaBoO Ha
BiIMOBY BiJl BIMCBKOBOI CIy)KOM 3a TICPEKOHAHHSM, IMOTOJIWIKMCS PO3IVISHYTH THTAHHS
BBEJICHHS PI3HUX (OPM allbTEPHATHUBHOI CIY>KOH, SIKI HE TMOB’SI3yIOThCSA 31 CIYKO00I0 Y
BIiICBKOBUX YAaCTHUHAX, a IOBUHHI MaTH LIUBUILHUI XapakTep, OyTH CYCIUIBHO KOPUCHUMH,
YHUKAIOUYHU OYyJIb-SIKOTO XapakTepy nokapanss [ 143, c. 95].

Ha nymky B.H. IlammHCHKOro, iHCTHTYT aJbTEPHATHBHOI CIYKOM TOpsm i3
3arajlbHUM BIHCHKOBUM 00OB’si3kOoM i€ B moHan 20 kpainax (Himeuuwmna, ®dpaniis,
benbris, [anis, Ykpaina). AnprepHatuBHoi cnykOu Hemae B CIIIA, Kanani, Benukiit
Bpuranii, ocKiIbKH 1X apMii MMOBHICTIO KOMIUICKTYIOThCSI Ha KOHTPaKTHINH OocHOBI. TepMmiH
aIbTEPATUBHOI CITY)KOU 31e011bI0ro B 1,52 pa3u AOBIIHM, HK CTPOKOBOI ciyx0m [143,
c. 96].

AnbpTepHaTUBHA CIIyX)0a — 1€ CiIyx)0a, sIKy MPOMOHYIOTh 3aMICTh CTPOKOBOI CITYKOH
JUTsI BAKOHAHHST 000B’ 13Ky Tiepe]l CyCHuIbCTBOM. [IpaBo Ha albTepHATUBHY CITYKOY MarOTh
rpoMajsiHi  YKpaiHW, SKIIO BUKOHAHHS BIWCHKOBOTO OOOB’SI3KY CYNEpPEYUTh IXHIM
pEeNriiHUM TEePEeKOHAHHSIM 1 BOHHM HaJleXaThb 10 TaKHX, IO JiIOTh 3TiTHO 3 YHHHUM
3aKOHOJJABCTBOM, PENITIMHUX OpraHi3ailiii, BIDOBUEHHS SIKUX HE JOIYCKa€ KOPUCTyBaHHS
30poeto. Takumu €: aABEHTHCTH-PEPOPMICTH, aIBEHTHCTH ChOMOTO JHS, €BAaHTEIbCHKI
XpUCTUSHHA,  €BAHTEIbChKI  XPUCTUSHU-OANTUCTH, TIOKYTHWKH, CBiIkH  €rosw,
Xapu3MaTH4H1 XPUCTUSIHCBbKI LEPKBU (Ta UEPKBH, NPUPIBHSIHI [0 HUX 3TiIHO 13

3apeeCTPOBAHUMU CTATyTaMU), XpPUCTUSIHUA BIPU €BAHTEIIbCHKOI (Ta LIEPKBU, IPUPIBHSHI 10
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HUX 3TIHO 13 3apEECTPOBAHUMHU CTATYTaMHU), XPUCTUSHHU €BAHTEIIbCHKO1 BIpU, TOBAPUCTBO
Csigomocti Kpimrnu [147].

He nignsraroTs HanpaBlIeHHIO Ha aJIbTEPHATUBHY CIIY)0Yy IpOMaJIsiHU, 5Kl 3BUIbHEHI
BIJIMOBIJHO 1O 3aKOHOJIABCTBA BiJ MPU30BY HA CTPOKOBY BIMCHKOBY CIyXOy Ta SIKUM
BIIMOBIIHO JI0 3aKOHOJABCTBAa HAJIaHO BIJCTPOYKY BiJ MPU30BY HAa CTPOKOBY BICHKOBY
ciy0y (Ha CTpOK Jii BigcTpouku) [S3].

3araibHUN CTPOK aJbTepHATUBHOI CIy)kOM B TiBTOpa pas3a TMEpPEBHIIYE CTPOK
BIICHKOBO1 CITy>KOM, BCTAHOBJICHHUM JISl COJAATIB 1 CEPIKAHTIB, SIKI MPOXOJSITH CTPOKOBY
BiliCbKOBY cityx0y B 30poiiHux Cuiax YKpaiHu i 1HIIMX BIACbKOBUX (hopmyBaHHsX. JlJis
oci0, fKI MarOTh BHUIIYy OCBITY 32 OCBITHbO-KBaJi(piKAlIHHUM pIBHEM MIiITOTOBKHU
OakanaBpa abo MaricTpa, CTPOK albTEPHATHBHOI CIYKOM TakoXX Yy IMIBTOpa pasa
MEPEBUIILYE CTPOK BIMCHKOBOI CITY>KOU, BCTAHOBJICHUHN 711 OCIO, SIKI MarOTh BIATOBITHUN
oCBITHBO-KBami(ikamiitnuii piers [ 100, c. 994].

UucenpHICTh TpOMasH, skl OylM HampaBjeHI Ha albTepHATUBHY (HEBIHCHKOBY)
cyx0y mpotsarom 2011-2014 pokie, crtanoBuna: 2011 poky — 499 oci6; 2012 poky —
436 oci0; 2013 poky — 215 oci6; 2014 poxy — 475 ocib [4].

Crarrs 5 3akony VYkpainu «[Ipo anbrepHatuBHY (HEBIHCBHKOBY) CIIYKOy»
BCTAHOBIIIOE, IO albTEPHATUBHY CIY>KOy TpPOMAJIsSHU MPOXOASITh Ha MIAIMPHUEMCTBAX, B
yCTaHOBAxX Ta OpraHizallisix, ki mepeOyBaroTh y JAepkaBHIM a00 KOMyHaIbHIA BIIACHOCTI,
TISTIBHICTD SIKMX TIOB’S13aHA 13 COIIaJIbHUM 3aXHCTOM HACEJICHHS, OXOPOHOK0 3JI0POB’S Ta
3aXHCTOM JOBKULISA, OyMIBHUIITBOM, JKHTIOBO-KOMYHAJIBHUM 1 CUTBCBKHM TOCIIOJAPCTBOM
[53]. Omxke, y TakoMy BHUIAIKy MU HE MOXXEMO KOHCTATyBaTH TaKy OOOB’SI3KOBY [IJIst
BU3HAHHSI 0OCOOM BIMCHKOBOCITYKOOBIIEM O3HaKy, sK mepeOyBaHHS ii Ha BiCHKOBIN
cmyx06i. Tox ocoba, sika MPOXOJUTH ANbTEPHATUBHY (HEBIWCHKOBY) CIyXOy, HE MOXKeE
OyTh BU3HAHA BINCHKOBOCITYKOOBIIEM OYIb-SKOTO BHIY CIYyXOM U HEe MOXe OyTh
Cy0’€KTOM KpUMIHAJIBLHOTO TIpaBomnopymieHHs, nepeadadenoro ct. 407 KK Ykpainn.

Jlesiki  HAyKOBIII BUOKPEMJIIOIOTH II[E OJIHY O3HAKy CyO’€KTa BIMCHKOBHX
KPUMIHAJIBHUX MPaBOIOPYIICHb, 1110 MA€ HEOJHOPIIHUNA 3MICT. [IeThCsl PO BIACYTHICTH Y
BIMCHKOBOCIYKOOBIISI CyAMMOCT] B3araji W BIICYTHICTh HAKJIaJICHHS aJMIHICTPATUBHOTO

CTATHEHHSI 3a BYMHEHHS KOPYNUIHHOrO MPaBOMOPYIIEHHS Jisi BIMCHKOBOCITY>KOOBIIIB
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HanionansHoi rBapaii Ykpainu, Jlep:kaBHOT NPUKOPAOHHOT ciiy:k0M Ykpainu ta Ciy:x0u
Oe3nekn Ykpainu. BiiicbkoBOCITy:k00BII CTPOKOBOI cinyx0u 30poiinux Cun YkpaiHu He
NUIAral0Th  MPU30BY, SAKIIO OydaM  3acy/pDKeHl 3a BUMHEHHS  KPUMIHAJIBbHOTO
MPaBOMOPYIICHHS 10 M030aBlIeHHsI BOJIi 200 0OMEKEHHSI BOJI, 30KpeMa 31 3BUIbHEHHSIM
Bix BinOyTTs mokapanus [200, c. 379].

Otrxe, Ccy0’€KTOM CaMOBUIBHOTO 3aJIMIIEHHS BINCHKOBOI 4YacTHHU ab0 MicIs
CIy’)kOM BHM3HaIOTh 0Ci0, $KI MNPOXOASATh Taki BHJIM BIMCHKOBOI CIIyXOH: CTPOKOBY
BICHKOBY CIy»KO0y, BIHCBKOBY C1y>k0y 3a MPU30BOM I 4ac MOOUITI3allii UM HA OCOOIMBUI
nepioji, BIMCHKOBY CIIY)KOy 3a KOHTPAKTOM OCi0O PsIIOBOrO CKJIaay, CEp’KaHTCHKOTO 1
CTapIIMHCBKOTO CKJIaay, BIACHKOBY CiyX 0y (HaBYaHHsS) KypCaHTIB BHIIMX BIMCHKOBUX
HaBYAJIBHUX 3aKJIa/IiB, @ TAKOXK BUIIUX HABYAIBHUX 3aKJIAiB, K MAIOTh Y CBOEMY CKJIaJi
BIMCHKOBI IHCTUTYTH, (HDaKyJIbTEeTH BIMCHKOBOI MIATOTOBKH, Kadeapu BiiCHKOBO1
MiATOTOBKH, BIJUICHHS BINCHKOBOI MITOTOBKHU, BINCHKOBY CIY»O0Yy 32 KOHTPAKTOM 1 3a
pU30BOM 0Ci0 OodilepchKoro cKiaay, a TaKoX CIyxO0y 3a MpuU30BOM OCI0 13 yucia
PE3EPBICTIB B OCOOIUBHI MEPIO/I.

DakTUYHO KOJIO CYO’€KTIB KPUMIHAJIBHOTO MPABOMOPYLIECHHS, Nepen0adyeHoro
ct. 407 KK Vxkpainu, 30 6epesnst 2021 poky Oyiao po3MIMpPEeHO Yy 3B’S3Ky 3 HaOpaHHSIM
qyuHHOCTI 3akoHOM Ykpainu «IIpo BHeCeHHS 3MIH J0 JACSKMX 3aKOHOJABYMX AaKTiB
VYkpainu moao0 yIOCKOHAJICHHS OKpPEMUX MHTaHb BUKOHAHHS BINICHKOBOTO OOOB’SI3KY Ta
BeJIcHHS BificbkkoBoro o0iiky» Bif 30 6epesnst 2021 pok yNe 1357-1X [57] 1 BU3HaHHAM
BUJIOM BIHCHKOBOI CITy>KOM BIMCHKOBOI CIIY)KOM 3a MPU30BOM OCi0 13 YMCIa pE3epBICTIB B
0ocOONMBHI TEpios, a Cy0’€KTOM KpUMIHAJIBHOTO MPABOMOPYIICHHS, MepeadoadeHoro
ct. 407 KK VYkpainu, — BignoBigHo oci i3 urcna pesepsictiB. PesepBicTamu, 3rigHO 3 4. 9
ct. 1 3akony Ykpainu «IIpo BificbKOBHiI 000B’SI30K 1 BIMICBKOBY CIy:KOy», € 0coOH, sIKi
MPOXOJIATh CIIY)kOy y BiicbkOBOMY pe3epBi 30poitanx Cuin YKpaiHu, iHIIHX BiICEKOBHX
dbopMyBaHb 1 IpU3HAYCHI I X KOMIUICKTYBaHHS B MUPHHUH 9ac Ta OCOOJMBHUU TMEPioOI.
PesepBicTi 3000B’s13aHI MpUOYBaTH J0 BIMCHKOBOI YaCTHHH, y SKiii BOHH MPOXOJATH
cayk0y y BICHKOBOMY pe€3€pBi, 32 BUKJIMKOM KOMaHAHMpa Ifi€i BINChKOBOI yacTuHU. Ha
BIMCBKOBY CHyX0y 3a Mpu30BOM oOCi0 13 yucia pe3epBICTIB B OCOOIMBHI mepion y

BU3HAYEHOMY UM 3aKOHOM MOPSJAKY JJIsl ONEPAaTUBHOTO JOYKOMIUIEKTYBaHHSI 30pOHHUX
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Cun VYkpainm i I1HIIUMX BIMCBKOBUX (POPMyBaHb NMPU3MUBAIOTh IPOMAJsSH YKpaiHH, SKI
YKJIAIM KOHTPAKTU MPO MPOXOIKEHHs CIy>KO0U y BINCHKOBOMY pe3epBi Ta/ab0 3apaxoBaHl
710 BIICBKOBOTO ONEPATUBHOTO pe3epBy [54].

JUiss TmoBHOro 3’sCyBaHHS O3HaK Cy0’€KTa aHaJi30BaHOI0 KPUMIHAILHOTO
MIPABOMOPYIICHHS HEOOXITHO ETaTbHO PO3TIISHYTH MOMEHTH IOYaTKy, PU3YIHMHEHHS Ta
3aKIHYEHHS TPOXOJKEHHS BIMCHKOBOT CIIYKOH.

3okpema, ct1.24 3akony VYkpainu «lIpo BilicbkoBUl 0OOB’SI30K 1 BIHCHKOBY
cyx0y» 3a3Hayvae, 10 MOYaTKOM IMPOXOJ/KEHHS BIHCHKOBOI Cy)kKOM BBaXkaroTh: 1) eHb
BIJIIIPABJICHHS Y BIMCHKOBY YaCTUHY 3 O0JIACHOTO 30IpHOTO MYHKTY — JUIsl TPOMAJIsH,
NPHU3BAaHUX HA CTPOKOBY BIMCHKOBY CIYXKOY; 2) JICHb 3apaxyBaHHS J0 CIUCKIB 0COO0OBOTO
CKJIaAy BIWCHKOBOI YacTHHHM (BIMCHKOBOTO HAaBYAJIBHOTO 3aKJIaqy, YCTAaHOBHM) — JUIA
rpOMajsiH, TPUHUHATAX HAa  BIHCBKOBY  CIOyKOy 3a  KOHTPAaKTOM, 30Kpema
BiIChKOBO3000B’sI3aHMX, SIK1 TPOXOAATH 300pH, 1 pE3€pBICTIB i yac MoOiIizalii; 3) AeHb
NpU3HAYEHHS Ha TM0CaJy KypcaHTa BHIIOTO BiICHKOBOTO HABYAJIBHOTO 3aKiajny,
BIICHKOBOT'O HABYAJIBHOT'O MIIPO3UTY 3aKaay BHINOI OCBITH — JJIi TPOMAJsH, SIKI HE
IPOXOAWIM BIMCHKOBY CHYXOy, 1 BIMChKOBO3000OB’si3aHUX; 4) IGHb BIANPABICHHS Y
BIMICPKOBY YacCTHHY 3 BIAMOBIIHOTO PAaOHHOTO (MICHKOTO) TEPUTOPIAJIBHOTO IEHTPY
KOMILUIEKTYBaHHS Ta COIlIaJIbHOI MIATPUMKH abo0 JeHb mnpuOyTrTs a0 LleHTpambHOTO
yhpaBiiHHS a0o0 perioHanbHOro oprany CiyxOu Oe3neku YKpaiHW, BiAMOBIIHOTO
niapo3airy CnoyxOu 30BHIIIHBOT PO3BIAKM YKpaiHW — i TPOMaJsiH, NMPU3BAHUX Ha
BIICBKOBY CITYKOy Mil yac MoOLTi3aIlii, Ha 0COONHMBHII MEpiof 1 Ha BICHKOBY CIIykO0y 3a
npu30BoM oci® odimepcbkoro ckiaamy; 5) AeHb 3apaxyBaHHS JO CIHCKIB 0COOOBOTO
CKJaAy BIACHKOBOI YaCTUHU — JUIsi TPOMAJAH YKpaiHu, SKi MPOXONIATh CIYXKOy ¥y
BiIliCBKOBOMY pe€3€pBi 32 KOHTPAKTOM, 3apaxOBaHi ITiJl 4ac TaKOi CIYOH 10 BIICHKOBOTO
OTICPATHBHOTO PE3EPBY, 1 MPU3UBAIOTHLCS HA BIHCHKOBY CIyKOy 32 IPU30BOM 0Ci0 13 YuCIa
pe3epBicTiB B 0coOmuBHiI Tiepion; ©O) JeHb BiANpaBlIeHHS Yy BIHCHKOBY YacTHHY 3
BIJIMTOBITHOTO PAHOHHOTO (MICHKOTO) TEPUTOPIATHHOTO IIEHTPY KOMIUICKTYBAaHHS Ta
COI[IAJIbHOT MIATPUMKH — JUIsi TPOMAJsH YKpaiHu, sKi 3apaxoBaHl /0 BiMCHKOBOTO
OTNIEPATHBHOTO PE3EPBY MICHSA iX 3BUILHEHHS 3 BIMCHKOBOI CIYKOM Ta MPU3MBAIOTHCS Ha

BIMCHKOBY CIyk0Yy 3a PU30BOM 0CI0 13 UKClia pe3epBICTIB B 0cOOIUBHIM niepion [54].
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B. M. AnekcanapoB BU3HAYa€ 4aC BUHUKHEHHS BIIICbKOBO-CITY>KOOBUX BIIHOCHH: 3a
MPU30BOM — II€ JE€Hb BIANPABICHHS TPOMAJsH y BIMCHKOBY YacTUHY 3 BIIICBKOBOIO
KoMicapiaTy; ais oinepiB 3anacy — AeHb BUOYTTS 10 MICIISI IPOXOKEHHS CIYKOHU, 1110
3a3HAYEHO B MPUIIKCI BINCHKOBOTO KOMicapiaTy; JJIsl BIIChKOBO300OOB’ I3aHUX 1 KIHOK, 1110
NpUIMalOTh HAa BIWCHKOBY CIyXOy 3a KOHTPAaKTOM, — JI€Hb 3apaxyBaHHs /O CIIMCKIB
0CO0OBOr0 CKJIaay BIMCHKOBOT YaCTHHM; CIIy0a 3a KOHTPAKTOM KYpPCAHTIB, CIIyXauiB
BUIIMX BiHCHKOBUX HaBYAIBHUX 3aKJIJiB — J€Hb BHJAHHS HaKa3y NPO MPU3HAYCHHS Ha
nocagy, a sk odimepa — gara NPUCBOEHHS OMINEPCHKOTO 3BaHHS MICHS 3aKIHYEHHS
BIICHKOBOT'0 HaBYalIbHOTrO 3akiany [3, c. 10]. OTxe, pakTUYHOIO MiICTABOIO BUHUKHEHHS
BICHKOBO-CTY>KOOBUX BIJIHOCMH 32 KOHTPAaKTOM € HAasBHICTh IOPUAMYHOIO (HaKTy,
IIOB’SI3aHOTO 3 IOYAaTKOM BIiHCHKOBOI CITy’)kKOM — HaOpaHHS YMHHOCTI KOHTPAKTOM IIPO
IIO0YATOK 11 HPOXOIKEHHS.

JIOCHITHUK JTOXOJUTh BHUCHOBKY, III0 B IOBHOMY 00Cs31 BiMCHKOBO-CIIYOOBI
BIITHOCHHM BHWHHUKAIOTH IIICIsA 3apaxyBaHHS oci0 70 CHIHCKIB BIiCHKOBOI YaCcTHHH,
ckJaganHs BiiichKOBOI MpUCSTH Ta MpU3HAYEHHS Ha BiicbKOBY mocany [3, c. 10]. Mu He
IIIJTKOM TOJIISIEMO TaKy IIO3MIlII0, OCKUIbKM B 3akoHi Ykpainm «IIpo BilichKOBHUI
000B’SI30K 1 BIMCBKOBY CIy»KO0y» 3a3HaueHO, 10 TPOMAJsIHU YKpaiHW, K1 Mpu3BaHi abo
TO0OpPOBUIBHO BCTYIWJIM Ha BIMCHKOBY CIIykO0y, CKiIaaaroTh BiiickkoBy mpucsary. OmHak
MOYATOK MPOXOXKEHHS BIMNCHKOBOI CITY>KOU TeX YITKO BU3HAUYEHO B 3akoH1 Ykpainu «IIpo
BIMICHKOBHI OOOB’SI30K 1 BIMCHKOBY CIIYXOy» 1 HE TOB’s3aHUN 31 CKJIAJaHHIM OCOOOI0
BiiicekoBoi mpucsru. Taky aymky oOctoroe 1 M. . XaBpoHIOK: 3311 BU3HAHHS OCOOH
Cy0’€KTOM BIHCHKOBOTO KPUMIHAJBLHOTO TPABOMOPYIICHHS HE Ma€ 3Ha4eHHS (akT
CKIaZaHHs Heto BilichbKoBOT MpucsATu. BUHATKOM 13 IbOTO TIpaBuiIa MOXe OyTH CHTYyallis,
KOJIM CKJIAJaHHS TPUCATH € HEOOXITHOI YMOBOIO BH3HAHHSI OCOOM Cy0O’€KTOM
KPUMIHAIBHOTO MTPaBONOPYIICHHS, HanpuKiad, y cT. 418—421 KK Vkpaiau, ne ckiamganas
BiiicbkoBOT mpHCITH (PAKTUIHO € JOMYCKOM OCOOM 0 HECEHHS TIEBHOTO BHY CIIYXOH
[190, c. 41]. Tomy cuin KOHCTaTyBaTH, IO (akT ckiagaHHs BiiicbkOBOI mpucCAru
IOPUJIMYHOTO 3HAYCHHS i1 BH3HAHHA OCOOM BIMCBHKOBOCIYXXKOOBIEM He Mae. Take

TBEPJKEHHSI 3aCBIAYYIOTh 1 pe3yJibTaTH ABTOPCHKOTO AaHKETyBaHHS, y sikoMmy 76,4 %
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ONMUTAaHUX 3a3HAYWIM, [0 HE MOXHA BBaXATH IOYATKOM MPOXOKEHHS BIHCHKOBOI
ciy»0u (akT ckiananHs oco0oro BilichKkoBOI npucsaru (1oaaToxk A).

Otxe, ckianands BiiicbkOBOI MpUCITH HE TOB’A3aHO 3 HAOYTTSAM 0COOOI0 CTaTyCy
BIICBKOBOCITYKOO0BILIS, 11e (PaKT, IKM Mae MO3UTHUBHE MOPAJIBbHO-MOJITUYHE, BUXOBHE Ta
ncuxojoriyHe 3HadueHHd [162, c. 99]. ToMmy mnpaBWIbHOIO € JyMKa, IIO CKJIAJaHHS
BiiicbKOBO1 MPUCATH HE MOB’SI3aHO 3 HAOYTTAM OCOOO0I0 CTATyCy BIMCHKOBOCIYKOOBLS 1
mil Yac BCTaHOBJEHHS Cy0’€KTa KPUMIHAJIBHOTO TPAaBONOPYIIECHHS, Iepea0adyeHoro
ct. 407 KK Ykpainu, He Mae 3HaueHHs (akT CKJIaJlaHHA YM HeCKJIaJdaHHs HUM BilicbkoBoi
TIPHCSITH.

OTxe, BU3HAYCHHS TOYATKy BIMCHKOBOI CIIY>)KOM IUIKOM 3aJIe)KHTh BiJ| CIIOCOOY
3aiyudeHHs 10 Hei rpomassH [101, c. 74].

[Tpu3ynuHeHHs BIMCBKOBOI  CIIy»kOu 3MIACHIOIOTH Y  pa3si, KOJIU
BIICHKOBOCITY)KOOBEIlb, SKHH CaMOBIIBHO 3aJUIIMB BIMCHKOBY 4YacTHHY abo0 Micie
CITy»0Hu, ne3epTupyBaB 31 30poitHux Cun YKpaiHu uu iHIIMX BIMCBKOBUX () OPMYBaHb a0bo
IO0OpOBUIBHO 3AaBcsi B MOJOH. [lodyaTkoM NpHU3yNMMHEHHS BIMCHKOBOI CIY>KOM € JI€Hb
BHECEHHS BIMOBIAHUX BiIOMOCTEW 10 €IUHOTO PEECTPY OCYIOBUX PO3CIITYBaHb Ha
mifIcCTaBl 3asiBU 4YM TOBIAOMJICHHS KOMaHAupa (HayaJlbHUKA) BINCHKOBOI YAaCTHHH IIPO
BUYMHEHE KpHUMIHAJbHE IMPABOINOPYIICHHS, TOJaHUX BIAMOBIAHO 10 4.4 cCT. 85
Hucturutinapuoro craryty 30podnux Cun VYikpaiam [54].  BilicbkoBocmyx00BII,
BIMCHKOBY CITY>KOY SIKOTO MPU3YIMHUHEHO, 3BUIBHAIOTH 3 MIOCAIM Ta BBAKAIOTh TAKUM, 110 HE
BUKOHY€ O0OB’SI3KIB BIMICBKOBOI CITy>kOu. J[if0 KOHTpaKTy MPO MPOXOJKEHHS BIHCHKOBOI
CIy’)kOM 1100 TaKoOro BIHCHKOBOCTYKOOBI MPU3YNUHSAIOTh, Yac MPU3YNHUHEHOT
BIICBKOBO1 CIY>KOM HOMYy HE 3apaxOBYIOTHb JIO CTPOKY BIMCHKOBOI CIy>KOH, BHCIYTH Y
BiIiCbKOBOMY 3BaHHI Ta JI0 BHCIYTH POKiB. BilicbkkOBOCTY>KOOBEIh, BIHICBKOBY CITyXOy
SKOTO TPHU3YyNMUHEHO, HE BXOAWTH JO0 YuCENbHOCTI 30poiHux Cun Ykpainm W iHIIHX
BIICBKOBUX ()OPMYBaHb 1 MIJISATAE 3BITLHEHHIO 3 BIHCHKOBOT CITYKOH.

3aKiHYCHHSIM TIPOXOKCHHS BIMCHKOBOI CIIy’)kKOM BBa)KAIOTh JIEHb BUKIIOUCHHS
BIMCHKOBOCITYKOOBIISI 31 CIUCKIB OCOOOBOTO CKJIaAy BIMCHKOBOI 4acTMHU (BiMCHKOBOTO
HAaBYAIIBHOTO 3aKjaay, YCTaHOBH) Yy TIOPSAKY, BCTAHOBJICHOMY TOJIOXKCHHSIMHU TIPO

MPOXOKEHHS BIIICBKOBO1 CIIYKOU TpoMajisitHaMu YKpaiHu. 31 CIHUCKIB 0COOOBOIO CKIaay
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BIICHKOBOT YaCTUHHU (BIICBKOBOIO HABYaJIbHOTO 3aKnany, YCTaHOBH)
BIMICBKOBOCIIY’)KOOBIISI HE BHKIIOYAIOTh 1 KOHTPAKT 3 HHUM HE MPUIHUHSIIOTH (HE
pO3pHBalOTh) y pa3l nepeOyBaHHA MOro Ha JIIKYBaHHI; 3aXOIUIEHHS B TOJIOH abo
3apy4YHHUKOM, a TAKOXK IHTEPHYBAHHSI B HEUTpaJbHY JepxaBy; 0€3BICHOI BIACYTHOCTI — A0
BU3HAHHS MOr0 B YCTaHOBJICHOMY TMOPSAJAKY O€3BICHO BIACYTHIM ab0 OTOJIOIICHHS
MOMEPJIMM; HaCTAHHS 1HIIMX BUNAJKIB, BU3HAYEHUX 3aKOHOJIaBCTBOM [54].

B. M. AnekcanapoB NMPUITMHEHHSM BIACHKOBOI CITYy:KOU BBa)Ka€ CYKYIHICTh YMOB 1
IOPUANYHKUX (DAKTIB, 110 HACTAIOTh y MOCIIJOBHOMY MOPSIAKY Ta IOPUIUYHO 3aKpIIUIEHI Y
BIJIOBIAHOMY HOPMAaTUBHO-IPABOBOMY aKTi. JlOCHIIHUK MPOMOHYE BIACHY KJIACH(IKALIIIO
OiICTaB  MPUNUHEHHS  BIMCHKOBO-CIIYKOOBHX TPABOBIHOCUH 3a  JKEpEJIoM  iX
BUHUKHEHHS: 1) a1l BIICBKOBOCITYXOOBIIS; 2) Aii mocagoBoi ocoOU opraHy BiCBKOBOTO
yhpaBiliHHS; 3)3a 3akoHOM; 4) MOjli, [0 He 3ajeXaTb BIJ IOCAJOBOI 0COOM Ta
BilicbKOBOCITYX00BIIs [3, c. 11].

VY cynoBiil mpakTHUIll TPAIJISIOTHCS BUIAIKH, KOJU BIHCHKOBOCITYKOOBIII BUMHSIOTH
nisiast, nependadene cr. 407 KK VYkpainm, 3a kinpka THIB J0 NMPUIIMHEHHS BIHCHKOBOT
cnyx6u. Hanpuknan, eupoxom Yrpainu 6io 3 ciuna 2024 poxy y cnpaei Ne 154/2387/23
Bonooumup-Bonuncbkoeo micbko2o cydy Bonuncekoi obaacmi JI. 6u3HaHo SUHHUM Y
BUUHEHHI KPUMIHAIbHO20 Npagonopyuienis, nepeoodauernoeo 4. 4 cm. 407 KK Vkpainu.
Bcemanosneno, wo 27 momoeo 2019 poxy JI. nputinamo Ha 8iticbkogy cyocoy 3a
koumpakmom 0o 3CY i ykiaoeHo KOHmMpakm npo NpoXoO0d*CeHHs BIICbKOBOI CyicOU
cmpoxkom Ha mpu poku. O0nak JI., ditouu ymMucHo, yceiooMuo0uu NPOMunpasHicms C8oix
Oill, He Mar4U HAMIDY HA3ABHCOU YXUAUMUCA 8I0 NPOXOONCEHHS BIlICLKOBOL CNyiHCOU, He
ompumasuiu 00368071y GION08IOH020 KomaHoupa (HauanvHuka), o 08 200 00 xé 6 ciunsa
2022 poky He 3’58UBCS BUACHO HA CYAHCOY 6e3 NOBANCHUX NPUYUH OO0 Micys NOCMIUHOL
oucnoxayii 8ilicbko6oi uyacmunu ma 6 nepiod i3 6 ciuna 2022 poxy 0o 14 uepsHsa
2022 poxy, ycsidommoouu, wo 6in € eilicbkosocaycoosyem 3CY i He 36invHeHull 3
BIlICbKOBOI CYHcOU, 6e3 NOGANCHUX NPUYUH OV6 8i0CYMHIll Ha CIyHcOI ma He 8UKOHYBA8
C80I Y606l 0008 A3KU, A CYHCOOBUL YAC NPOBOOUB HA GIACHULL PO3CYO 3a Micyem

NPOIICUBAHHAL.
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JI. 6uunus kpuminanvre npagonopyuients, nepeooadene y. 4 cm. 407 KK Ykpainu,
LUOMY NPUSHAYEHO NOKAPAHHA Y Ui N030aseieHHs 8011 cmpokom mpu poku. Ha niocmasi
cm. 75, 76 KK Ykpaino npuiinamo piwenHs npo 38iibHenHs J1. 8i0 6i00y8ants nokapauHsi,
NPUBHAYEHO20 34 YUM BUPDOKOM 3 BUNPOOYBAHHAM, SKWO 6IiH NPOMALOM ICNUMOB020
CMPOKY MEPMIHOM OOUH PIK He 8UUHUMb HOB8020 KPUMIHANLHO20 NPABONOPYULEHHS md
BUKOHAE NOKAAOEHI HA HbO2O CYOOM 0008 A3KU: NepioOUUHO 3 AGIAMUCA OISl peecmpayii
00 YNOBHOBAMCEHO20 OpP2aHy 3 NUMAHb NPobayii, NOGIOOMIAMU YHOBHOBANCEHUL OP2aAH 3
numans npoobayii npo 3MiHy micysa npoxcusanus ma pooomu [23].

Tak camo, SK 1 MOYAaTOK BIMCHKOBOI CIIY»OW, IMOPSIOK MPUITUHEHHS BiHCHKOBO-
CIIy’k00BHX MPaBOBIIHOCHH 3aJIEKUTh Bl CIOCOOY 3aJlydeHHS TPOMAJIsiH 10 BIHCHKOBOT
CIIY)KOM ¥ 3aBEpINYyEThCS BUKIIOYEHHSM 31 CIHCKIB 0OCOOOBOrO CKJIaay BiMCBKOBOT
YaCTHHU Ha I1JICTaB1 aKTa 1 B3SATTA Ha BiHCbKOBUM 00Ky [3, ¢. 11].

VY pasi sKio BIHCHKOBOCTYKOOBELb nepedyBae Ha TEpUTOPil BIHCHKOBOI YaCTHHH
ab0 B IHIMIOMY Micli poOOTH (3aHATh) MPOTATOM poOoUYOoro (HaBUAJIBHOIO) dacy,
BKJIIOUAIOYM TIEPEPBU, BCTAHOBIIEHI PO3MOPSAKOM (PO3KIAJOM 3aHATh); MPSMye Ha
ciy0y abo 31 cimyxOwu, M Yac CIy)KOOBHUX TMOI3J0K, MOBEPHEHHS IO MICISl CITyKOu;
nepeOyBae 1o3a BiHCHKOBOIO YAaCTUHOIO, SIKIIO TepeOyBaHHS TaM BIAIOBiIae 000B’s3Kam
BIMCHKOBOCITY)KOOBIISI, a00 #oro Oyno HampaBieHO TyAM 3a HaKa3oM BiJIIOBIIHOTO
KOMaH/Ihpa (HayaJbHHUKA); BUKOHYE Jep)KaBHI 00OB’S3KH, 30KpeMa y BUIAJKAX, SKIIO ITi
000B’sI3kM He Oyiau TOB’s3aHI 3 BIHCHKOBOIO CIY)X00I0, YW BHKOHYE OOOB’S3KH 3
YPATYBaHHSI JIFOJICHKOTO UTTS, OXOPOHH JI€P>KaBHOI BIACHOCTI, MIATPUMAHHS BIHCHKOBOT
JTUCIUIUTIHA ¥ OXOPOHH TIPABOTMOPSAKY, HOTO BBaXKAIOTh TaKUM, [0 BUKOHYE 00OB’SI3KH
BIMCHKOBOI cITyk0m [54].

OTxe, TOHATTA «BiMChKOBOCIYX)OOBemb», Ha nymky [. @. Kopxka, MoxHa
BU3HAYMUTH 32 HASBHICTIO TakuX O3HaK: 1) me ¢izuuHa ocoba BikoMm Bif 18-Tu pokiB
(KypcaHTH BUIIMX BINCHKOBMX HABUAJbHUX 3aKJIadiB, a TaKOX BHUIIUX HaBUYAIBLHUX
3aKiaiB, SKIi MAlOTh y CBOEMY CKJIaJli BIHCHKOBI IHCTUTYTH, (aKyJIbTETH BIMCHKOBOI
MIATOTOBKH, Kadeapu BIMCHKOBOI IMJITOTOBKU, BIIJAUICHHS BINCHKOBOI ITIATOTOBKH,
MOXYTh OyTH MOJIOAUIMMHU 3a BIK 18 pOKiB); 2) BIANOBIJA€ BCTAHOBICHUM JIEP>KaBOIO

MeauyHuM Bumoram [127]; 3) Bonomie Jep>KaBHOIO MOBOIO; 4) IMPOMIIOB JOMPHU30BHY
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MIATOTOBKY a00 MIATOTOBKY 3 BIMCHKOBO-TEXHIYHMX CIELIaJbHOCTEN; 5) BiANOBIIAE
BHMOT'aM 3aKOHOJIaBCTBA MPO BIMCHKOBY CITY0y Ta BUMOTaM, 10 TIOCTAIOTh MEPET HAM Y
nepioJl MPOXO/IKEHHsI BINCHKOBOT CITyk0H; 6) 3aliMa€e y BCTAaHOBJICHOMY 3aKOHOM MOPAJKY
BIICHKOBY IOCaJy Ta BUKOHY€ OOYMOBIIEHI MOCAJ0I0 MEBHI 3aBJaHHs; 7) Ma€ BANOBIIHE
BIMCHKOBE 3BaHHS, 1[0 MPUCBOIOETHCS BIAMOBIIHO 0 3aiiMaHO1 mocaau; 8) Ma€e 30BHINIHI
O3HAaKU BIACHKOBOCTYXOOBISI — BIWCBKOBY ¢OpMy Ta 3HAKM PO3PI3HEHHS, 10
po3pobiisatoThest  MiHicTepcTBOM ~— 000OpoHM — YKpaiHM,  IHIIMMH  BIMCHKOBUMU
(dopMyBaHHAMM Ta 3aTBepkKyr0Thcsl Kabinerom MinicTpiB Ykpainu; 9) y pa3i HasiBHOCTI
rpoMajiiHCTBa YKpaiHu ocoOucto ckiagae BiilicbkoBy mpucsiry Ha  BIPHICTh
YKpalHCbKOMY HapOJIOBI Ta CKPIIUIIOE ii BIACHOPYYHUM MmianucoM. BiiickkoBa mpucsira
MOKJIaJa€ Ha BIMCHKOBOCIIYXKOOBIIS BCIO MOBHOTY BiJMOBITAJIBHOCTI 32 BUKOHAHHS HUM
BilicbKOBOT0 000B’s13Ky. Jlo ckiamaHHs BiiicbkkoBOi1 mpucsaru BiCHhKOBOCTYXOOBEIb HE
MOJK€ 3aJ]y4aTUCs 0 BUKOHaHHS 00MOBHX 3aB/aHb (OpaTH ydyacTb y OOHOBUX AisIX, HECTH
OolioBe uepryBaHHs, KapayibHy cly>k0y) 1 3aBJIaHb Yy pa3i BBEACHHS PEKUMY BOEHHOTO Ta
HAJ3BUYAITHOTO CTaHy, 32 HUM HE MOXKe OyTH 3aKpiljieHO 30por0 1 BIMCHKOBY TEXHIKY;
10) Bukonye nepxkaBHI (PyHKI1 Ta MOBHOBaXXEHHS BIMCHKOBOTO (hOPMYBaHHS, Y SKOMY
IPOXOJUTH BIMICHLKOBY CITYkKO0Y, a TAKOX 31HCHIOE B 0araTbOX BUITAJIKaX Jii BIMOBIIHO 10
CBOiX IMOBHOBa)XEHb (MpUIIMaE yIPaBIIHCHKI PIIICHHS, HAKIAAA€ CTATHEHHS, 3aCTOCOBYE
30po10), SKi TATHYTh 3a CO0OI HACTaHHA MOPHIAWYHUX HacHiakiB; 11) 3milicHIoe
TUSTIBHICTB, TIOB’A3aHy 3 000pOHOIO JIepKaBH; 12) Mae 3akpirieHy 30poro 1 BIIIOBIIHO 0
YUHHOT'O 3aKOHOJIaBCTBa Ma€ MpaBo ii 3actocoByBaTH [90, c. 36—-38].

OT1xe, BINCHKOBOCITYKOOBEIh — 1€ 0c00a, SKa MPOXOAUTH BIHCHKOBY CIIYkOY, IO €
JIEP’)KaBHOIO CITYy>)KO0I0 OCOOJTMBOTO XapakTepy, B OJHOMY 3 BIHCBHKOBHX (popmMyBaHb
VYkpainu, CTBOPEHOMY BIATOBIIHO J0 YMHHOTO 3aKOHOJABCTBAa YKpaiHW it OOOpPOHH
JIepKaBH, 1 CIPSIMOBYE CBOIO TIpo(eciiiHy AisSTbHICT, HA BUKOHAHHS 3aBJIaHb Ta (PYHKITIH,
mo nokinaneHi  KoHcTuTyliero 1 3akoHaMM ~ YKpaiHM Ha  Taky  CIyxOy.
BiiicekoBoCTyk00BeIlb Ma€ BIAMOBIIHE IMPABOBE CTaHOBHUIIE (IIPAaBOBHM CTATyC), MIO
CTAHOBUTbH CYTHICTh BIICHKOBO-CIYKOOBUX MPABOBITHOCHH.

Y pi3HUX KpaiHaX NPUWHATO 3aKOHHW, Yy SKAX BH3HAYEHO  CTaTyC

BilicbkoBOCIyk00BIIB: «IIpo mpaBoBe cTaHOBUIE BilicbkkoBoCIyk00BLIB» DOPH
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1956 poky; «IIpo 3arampHuii crtaryc BiiicbkoBociyx00BLIB DpaHniy3pkoi PecnyOmikm»
1972 poky; OcuoBHuii BiiicbkoBHil 3akoH CIIA, xogudikoBanuii 1991 poky [90, c. 38]. ¥V
HaIllOHAJILHOMY 3aKOHOJaBCTBI1 BCl MMUTAHHA, 0B’ s13aH1 31 CTaTycoM
BIICBKOBOCITY’)KOOBIIS, PETyJII0€ KOMIIEKC HOPMAaTHMBHUX aKTiB: 3aKOHH YKpaiHw,
BIICHKOBI CTaTyTH, IMOJOXKEHHS.

Jami cnijg npoaHaliizyBaTH KaTteropii ociO, skl He MOXKYTh OyTH Cy0’€KTaMU JisTHHS,
nepeadaderoro cr. 407 KK Vkpainu. [{uckyciiinoro Bugaerbest nosuiiss M. C. Typxkora,
0 cy0’€KTOM OyAb-SIKOTO BIMCHKOBOTO 3JIOUMHY MOXKE OyTH BIMCHKOBOCTYXOOBEIL 200
BIMCHKOBO3000B’ sI3aHUI i yac MPOXOJIKEHHS 300piB [182, c. 112].
Biiicbk0B03000B’s13aHMI T Yac MPOXOMKEHHS 300piB HE € CyO €KTOM JisHHS,
nepeaodadenoro ct. 407 KK Vkpainu, 3 orfisany Ha Te, 110 JUCIIO3UIIISI HOPMHU YITKO BKa3ye
Ha cy0O’ekTa: BIHCHKOBOCTYKOOBEIb  CTpoKOoBOi cinyx6m (4.1 c1.407) 1
BIICHKOBOCITYXK00BEIb (KpiM CTpOKOBOi ciyx0u) — y 4.2 cT. 407 KK VYkpaiau. Tomy
Cy0’€KTOM KpHUMIHAJIBHOTO MpaBomnopylieHHs, nepeadadenoro ct. 407 KK VYkpainu, e
MOXYTh OyTH BIHCHKOBO300OB’S3aH1 IIiJI Yac TMPOXO/PKCHHS HUMH HaBUAJbHUX (UM
nepeBipHrUX) abo creriaabHuX 300piB, OCKUIBKHM MPOXOKEHHS TaKuX 300piB € BUIOM
BUKOHAHHS BilICEKOBOTO 0O0OOB’SI3KY B 3araci, a He BUJIOM BIICEKOBOT CITYKOH.

He € cy0’ekramu misHHsa, nependadenoro ct. 407 KK VYkpainu, ocobu, daxr
NpU3BaHHA SIKMUX YW iX 3apaxyBaHHS Ha BIHCHKOBY CNYKOy BH3HAHHI HE3aKOHHHM.
HesakoHHuM caify BBaKaTH TaKui MPU30B ab0 TaKe 3apaxyBaHHS Ha BIHCHKOBY CITykOy,
IO CTOCYETHCS THUX OCI0, AKI HE JOCATIHM MependadyeHoro 3aKOHOM BiKy ab0 BH3HAaHI 3a
CTaHOM 3JI0pPOB’S HE TPUIATHUMHU N0 BiliChKOBOI ciyxk0Ou. Ciig ypaxoByBaTd, IO
HEIMPaBOMIpPHI Jii MPECTAaBHUKIB OPTaHIB JIEP)KAaBHOTO YIPABIIIHHSI, YHACTIIOK TOPYIICHb
3 00Ky siknX oco0a Oylla HE3aKOHHO MPH3BaHA YW 3apaxoBaHa Ha BIMCHKOBY CIIykOy, HE
MOXXYTb TIOTIPIITYBAaTH TIPABOBE CTAHOBUIIE TPOMAJITHUHA. TOMYy Ha HE3aKOHHO MPU3BAHOI
91 HE3aKOHHO 3apaxoBaHOT Ha BIMCHKOBY CIIyk0y 0cOOy HE MOYKHA TIOKJIaIaTh 00O0B’SI3KH,
MOB’SI3aH1 13 3aKOHHUM 11 TMPOXO/KEHHSM. 3 OINIAAy Ha BUKIAJCHE BHWINE, MH HE
noausiemo mno3uiito M. 1. XaBpoHioka, 1m0 cy0’€KkTaMHU BIHCHKOBUX KpUMIHAIBHUX
MPaBOMNOPYILIEHb € 0COOHU, Kl OyJliM HENpaBWUJIBHO MpPHU3BaHI HAa BIUCHKOBY CiIyxkO0y, a

TaKOX TaKl, K1 HA MOMEHT YYMHEHHs 3JI04MHY OyJiu BU3HAHI HE MPUIAATHUMH J0 HEl 3a
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ctanoM 310poB’s [190, c. 43]. Came ToMy Taki 0COOM HE MOXKYTh OYTHU MPUTATHYTI IO
KpUMIiHAIBHOI BiinoBigabHOCTI [162, c. 101-102].

OcoOu, HEe3aKOHHO Npu3BaHI ab0 3apaxoBaHl Ha BIMCHKOBY CIIyOy 3a CTaHOM
3I0pOB’A, TaKOX HE MOXYTb OyTH CyO’e€KTaMH BIMCHKOBUX KpHUMIHAJIbHUX
MPaBOMOPYIIEHb, OCKUIBKM MOXXYTh HE MaTH BCIX JOCTaTHIX O3HAaK TaKoro cy0’ekTa.
[lepenyciM 1imeTbcsi MpO NCUXIYHY XBOpOOy: SKIIO Mpu3BaHa abo 3apaxOBaHa Ha
BIICbKOBY cny’)kOy ocoba Mae TaKy MIATBEpI)KEHY XBOpoOy, KpHUMIHAIbHIN
BIJIMOB1IAJIBHOCT1 BOHA HE TTOBMHHA MJIATaTH Y€pe3 BCTAHOBJIECHY HEOCYIHICTh.

[Togexonu ocoOu, HE3aKOHHO TpHU3BaHI ab0 3apaxoBaHl Ha BIMCHKOBY CIIyXKOYy,
MOKYTh OyTH BH3HaHI Cy0’€KTaMU BIMCbKOBUX KPUMIHAJIIBHUX MPABOMOPYLIEHB. 3aJI€XKHO
BiT 0OCTaBMH BYMHCHOTO KPUMIHAJIBHOTO  IPaBONOPYIICHHS, BTpPaTH  HUMH
npare31aTHoCT], TCUXIYHOTO CTaHy ([0 BH3HAKOTh MIACTaBaMHU I iX 3BUIBHECHHS 3
BiiCBKOBOT CTy’)KOM 3a CTAaHOM 3JI0POB’s), TaKi O3HAKW MOYKHA PO3TJIAIATH K 00CTaBHHH,
o0 TOM AKIIyIOTh TokapaHHs [16, c¢. 101-102]. Taka mo3uilis 3yMOBJI€Ha THUM, IIIO
PIIIIEHHS MPU30BHOT KOMICIT 32 IOPUAUYHUM 3MICTOM € aKTOM BIHCBKOBOTO YIpPaBJIiHHS,
IO MOPOJKYE BIAMOBIIHI MPaBOBI HACTIAKM Y BHIJISAII MOKJIAJCHHS Ha MPU3BaHY Ha
BIMCHKOBY CIIy)0y 0coOy CIeliaibHUX MpaB Ta 000B’s3KiB. Taki mpaBa it 000B’SI3KU /10
MOMEHTY iX CKacyBaHHS UM BIIMIHM IIOBHHHI peajli30ByBaTHCS, a OCOOH, fKI iX
HMOPYIITYIOTh, MAIOTh OyTH IPUTATHYTI 0 BiAMOBITATLHOCTI.

CynoBa mpaktuka B Ykpaini, 3a3Hadae B. O. Byraes, po3pobuna eauHy MO3UIIII0
I0JI0 YXWJICHHS Bi BIHCHKOBOI CITy>kOM 0coOamu, siKi BU3HAHI HE MPUIATHUMH 32 CTAHOM
3M0pOB’S O ii MPOXOJKEHHSA: OCOOM, SKI Malld XBOpOOy, IO € TMEepPeuIkofow s
BIICHKOBOT CITy)0W, 1 OyJH, OTpHU 1Ie, HE3aKOHHO MPU3BaHi 200 3apaxoBaHi Ha BIHCHKOBY
CIyk0y, y pa3l YXWICHHS BiJl BINCHKOBOI CIY)KOM HE BH3HAIOTBCH CYO €KTaMU
KPUMIHAIBHUX TIPABOMOPYIIEHbh 1 KPUMIHAJIBHIA BIAMOBIMATBFHOCTI HE MIJISTAIOTh.
Haromicte ocobm, siki miag 9ac MPOXOHKEHHS CIIY)KOW 3aXBOPUIM Ha XBOpOOy, sAKa €
MMIJICTABOIO JUIS 3BUIBHEHHS BIiJ IOJAIBIIOTO TPOXO/KEHHS BIMCHKOBOI CIYKOM, W
YXWISIIOTbCSL BiA 11 MOAANBIIOrO MPOXOJKEHHS, MalTh OYyTH BH3HAHI CyO’ €KTaMH
BIICBKOBUX KPHUMIHAJIbHUX [PaBOMOPYIIEHb, alleé MOXYTh OyTH 3BUIBHEHI BIJ

BIAITOB1AaJbHOCTI BHACIIIOK 3M1HM 00cTanoBKH [16, c. 103].



134

Bunaerbcs OOIpyHTOBaHOKO NPOMO3MUILIS LIOJ0 HEBU3HAHHA OcCi0, sKi Oynu
HE3aKOHHO Mpu3BaHI ab0 3apaxoBaHl HA BIMCHKOBY CIykO0y, Cy0’€KTaMH BIHCHKOBUX
KPUMIHAJIbHUX MPaBOMNOPYILIEHb. SKIIO K Taki 0coOM BUMHWIM AiSIHHS, nependayeHi B
iHmux posauviax OcobmmBoi vactuan KK VYkpainu, BiAMoBiZadbHOCTI BOHM TOBHUHHI
MIJJIATaTH Ha 3arajibHuX IijacTtaBax [16, c. 106].

OTxe, HaABHICTh MIACTaB JJIsi 3BUIBHEHHS 3a CTaHOM 3JI0pOB’S, 30Kpema
NCUXIYHOTO, CIIJ] YPaxOBYBaTH I/l 4ac BUPIMICHHS MUTaHHSA NpPO BIANOBIIAJIBHICTH 32
BUMHEHI JIISTHHS Ta IM1J1 Yac 1HIUBIAYyai3allii Takoi BiIMOBIIAIILHOCTI.

3 TUX caMUX MNPUYUH HE MOXYTh OYyTH CyO’€KTaMu MAISTHHS, MepeadayeHoro
cT. 407 KK Vkpainu, BIHCBKOBOCTYKOOBI, SIKAX, TOMNPU HACTaHHA IependayeHnx
3aKOHOM TIJCTaB, He OyJ0 3BUIBHEHO 3 BIMCHKOBOI CIIyKOM, HANpUKIad, y 3B SI3KYy 3
JOCSITHEHHSIM TPAHUYHOTO BIKY TepeO0yBaHHs Ha BIMCHKOBOI CIIy»KOHU a00 13 3aKIHUCHHSIM
CTPOKY BilicbKOBO1 ciyx0u [162, c. 104].

Binnosinno no XKeHeBcbkoi KOHBEHIIT PO MOBOIKEHHS 3 BIHCHKOBOIIOJIOHEHUMH,
BiiCHKOBOIIOJIOHEHUMH € OCOOH, IKi MOTPAINUIU B MOJOH J0 CYIPOTMBHHMKA W HaJekKaTh
710 OJIHIET 3 TAKUX KaTEropiii: a) 0cOOOBOTO CKJIaly 30POMHUX CHJI CTOPOHU KOHQIIKTY, a
TaKOX YJICHIB OMOJYEHHS a00 TOOPOBOJIBYMX 3aTOHIB, SIK1 € YACTUHOIO IIUX 30pOMHUX CHUJT;
0) 4iIeHIB IHIIUX OMNOJYEHb 1 MOOPOBOJBYMX 3aroHiB, 30KpeMa WICHIB OpraHi30BaHUX
PYXiB OIOPY, SIKI HajeXaTh 0 OAHIET 31 CTOPIH KOH(IIIKTY W MIFOTh HA CBOIM TepUTOPIi
a00 3a il MekaMH, HaBiTh SIKIIO 1[0 TEPUTOPII0 OKYTOBAHO, 32 YMOBH, IO IIi OMOJTYSHHS
ab0 OOpOBOJIbYUI 3aroHU, 30KpEMa OpraHi3oBaHl PYXH OMNOPY, BIAMOBIAAIOTH TaKUM
yMOBaM: HUMH KOMaHJye oco0a, sSKa BIAMOBiNae 3a CBOIX MIAJErJIuUX, BOHU MAalOTh
MOCTIMHUI BIAMITHUN 3HaK, 70Ope po3Mi3HaBaHWM Ha BIFCTaHi, HOCATH 30POI0 BIAKPHUTO,
3MIMCHIOIOTH CBOI omepallii 3riIHO 13 3aKOHAMU Ta 3BUYAsMHU BIMHH; B) YICHIB 0COOOBOTO
CKIIaAy PEryIsipHUX 30pPOWHUX CHJ, SIKI 3asBISIIOTH MPO CBOIO BIAMAHICTH ypsAIOBI abo
BJIa/1, IO HE BU3HAHI JEPKABOIO, AKa iX 3aTPUMYE; T) 0C10, SAKi CYIMPOBOKYIOTh 30pOIiHi
cwin, ane (aKTUYHO HE BXOMSITH JO IXHBOTO CKJIAAy, HANPUKIAI MUBUTBHUX 0CI0 3
eKinaXkiB BIMCHKOBHUX JIITaKiB, BIMCHKOBHUX KOPECIOHICHTIB, MOCTA4YaJIbHUKIB, 0COOOBOTO
CKJIaJly poOounX MiIpo3auIiB a00 CIy:K0 moOyTOBOro 0OCIyroByBaHHsS 30pOMHUX CUII, 32

YMOBH, 110 BOHU OTPUMAJIM Ha 1€ AO3BUI TUX 30pOMHUX CHII, IKI BOHU CYIPOBOIXKYIOTb,
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JUIL 4Oro OCTaHHI BHUJAIOTh IM TMOCBIIYEHHS OCOOW; [) WICHIB eKimaxiB CyJeH
TOProBeNIbHOrO (JIOTY, 30KpeMa KalliTaHiB, JOIIMAHIB 1 FOHT, a TAKOX €KIMaKiB MUBLILHUX
MOBITPSIHUX CYAEH CTOPIH KOH(IIIKTY, sIKI HE KOPHCTYIOTbCS CHPUSTIMBILIUM PEXHUMOM
3riAHO 3 OYyIb-IKUMHU IHIIMMHU TMOJIOKEHHSMHU MIXKHApOJHOIO IIpaBa; €) KUTENIB
HEOKYIIOBaHOI TEPUTOPIi, K1 MiJ 4ac HAOIMKEHHS BOpora 030pOIOIOTHCS, 1100 YMHUTHU
omip cwiaM 3arapOHMKa, 332 YMOBH, 110 BOHU HOCATH 30pOI0 BIIKPUTO W JAOTPUMYIOTHCS
3aKOHIB 1 3BM4aiB B1HHU [50].

BuknaneHne cTocyeTbes ik BIICHKOBOMOJIOHEHUX — KOMOATaHTIB (0C10, 1110 BXOJSTh
70 ckiaay 30pOMHUX CHII, OTIOJYEHHS, PyXy ONOPY ¥ BeAyTh MiJ 4yac BiHM 00MOBI Ali
OpoTU BOpOTra), TaK 1 HEKOMOATaHTIB — OCi0 (MEIUKIB, IOPUCTIB, XYpPHAJICTIB), SKi
0CcOOHUCTOT y4yacTi B O0MOBUX JI1sIX HE OEPYTh.

Boanouac BilicbkoBocyxk00B11 30poitHux Cun YkpaiHu W 1HIIMX BIMCHKOBUX
dbopMyBaHb, HaBITh MepeOyBalOYM B TOJOHI, MPOJOBXKYIOTh MPOXOJUTH BIHCHKOBY
CIy0y. 3BUIBHEHHSI BIMCHKOBOCTYKOOBIII B 3amac a00 BIJCTAaBKy B I[bOMY BHIMAIKy
MOKJIMBO JIMIIE Ha TMIJICTaBl Ta B TMOPAIKY, MepeadayeHOMYy 3aKOHOJIaBCTBOM IPO
IIPOXOKEHHS BIMCHKOBOT CIIY»KOU BIJIMOBIAHUMHU KaTETOPIIMH BiiCHKOBOCTY>KOOBIIIB.

Ho  BigmosimampHOCcTi 32 KK VYkpainm  MoxyTh  OyTH  TPUTATHYTI
BIICHKOBOIIOJIOHEHI, 1m0 3a JKeHeBChKOI KOHBeHIlE 1949 poky «IIpo moBomkeHHS 3
BIICHKOBOIIOJIOHCHUMHY» IIJJIATAlOTh 3aKOHAM, CTaTyTaM 1 Haka3aM, SKI Jil0Th Yy
30pOMHMX cUjaxX JIep>KaBH, siIKa TPUMAE iX y moioHi. OCTaHHS Ma€ PaBO MPUNHATH CYI0BI
3aX0M IMIOA0 OYIh-SKOrO TMOJOHEHOTro, IO TMOPYIIMB Il 3aKOHU, CTAaTyTH W HaKasM.
KoHBeHI1isi BCTaHOBIIOE, 10 3a crpoOy BTeYl W CHIBy4acTh y Hiil BIHICHKOBOIOJIOHEHI
MOXXYTb OyTH MPUTATHEH1 TUIBKU J0 TUCIUIUTIHAPHOI BignoBigainsHOCTi [ 190, c. 45].

He € cy0’ekTtamu KpuMIHAJIBHOTO MpaBomnopyiieHHs, nependaderHoro cr. 407 KK
VYkpainu, BIHCHKOBOIIOJIOHEHI apMiil IHO3eMHUX JIepXkKaB, SIKi y BUMAJKY y4acTi 30pOWHUX
Cun VYkpaiHu ¥ IHIIUX BIMCHKOBUX (OpMyBaHb y OOHOBHX disix abo B 30poitHOMY
KOH(MIIKTI MOXyTh moTpamut B monoH. Ocobu, ski mnepeOyBaloTh Yy TMOJOHI,
MIAMOPSIKOBYIOTECS 3aKOHAM, CTaTyTaM 1 HakKaszaM, IO AiI0Th y 30pOMHUX cuiiaxX KpaiHu,
AKa yTpUMY€E iX Yy MojoHl. 3rifHo 31 cT. 82 JKeHeBChbKOi KOHBEHIIIT PO MOBOJKEHHS 3

BIMICbKOBOIOJOHEHUMH, BIMCHKOBOIOJIOHEHUN MIANOPAIKOBYETHCS 3aKOHAM, CTaTyTaMm 1
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Haka3aM, sKI € YUHHUMH B 30pOMHUX CUJaxX JEpXaBH, L0 TPUMAE B IOJOHI; OCTAHHS €
BUIMPABAAHOIO B YXXMBaHHI IOPUAUYHUX a00 NUCIHUIUTIHAPHUX 3aXOJIB CTOCOBHO OYy/b-
KO0 BYUMHEHOT'O BICHKOBOIIOJIOHEHUM MOPYLIEHHS TAKMX 3aKOHIB, CTAaTyTiB a00 HaKa3iB.
Sxio Oynb-sIKUii 3aK0H, CTATyT YW Haka3 JIep>KaBH, 1110 TPUMAE B TMOJIOHI, BU3HAYae€ ii,
YUHMHEH1 BIIChKOBOIOJOHEHUM, SIK KapaHi, HATOMICTh Takl cami J1ii He Oynu O KapaHUMH,
AKOM iX 3AliicHIIIa oco0a 31 CKiaay BIMCBK JE€p)KaBH, 1O TPUMA€E B MOJIOHI, TO TaKl Jii
CIPHYUHSAIOTH JIMIIE TUCHUILIIHAPHI cTarHeHHs [50]. V BHmajmky mpOTUIIpaBHUX i 10
BiliChKOBOITOJIOHEHOTO 3aCTOCOBYIOTh CY0OBI Ta JUCHUIUTIHAPHI 3axoau [ 182, c. 186].

Ha mincraBi momoxeHb cT.92 JKeHeBChbKOI KOHBEHIII TMpPO TIOBOKCHHS 3
B1liICbKOBOIIOJIOHEHUMH, BIMCHKOBOIIOJIOHEH] HE MJISTAI0Th KpUMIHATBHIN
BIIMOBIAAJIBHOCTI 3a BTeUy 3 IMOJIOHY, crnpoOy Takoi BTeYl Ta CHIBYy4YyacTh y HIil:
BiiCbKOBOITOJIOHCHHH, SIKWH HaMara€ThCsl BTEKTH 1 SKOTO CIIHMaHO, MIJIATAE 3a IO IO
JUIIEC JTUCHUIUIIHAPHOMY CTATHEHHIO, HaBiTh Yy BHUNAAKy penuauBy. CroiliMaHOTO
BIICHKOBOIIOJIOHEHOTO 0€3 3BOJIIKaHHS MEePEeIaroTh BIATOBIAHIN BIMCHKOBIM Biaji. YTeuy
BiiICHKOBOIIOJIOHEHOTO BBaXKAIOTh TaKOI, IO BAajacs, SKIIO: BIH MPUETHABCS 0
30pOMHUX CWJI JepKaBU, BiJ SKOi BiH 3aJ€XUTh, 00 10 30pPOMHHMX CHJI COIO3HOI 3 HEH
JIep>KaBH; BiH 3aJIMILIKUB TEPUTOPIIO, 0 TIepeOyBae Mifl KOHTPOJIEM JIEp>KaBH, 10 TPUMAE B
MI0JIOH1, 200 COI03HOI 3 HEIO JIepKaBU; BiH MOTPAUB Ha CYJHO, K€ TUIABA€E I IParopoM
Nep)KaBd, B SKOi BiH 3alIeKUTh, a00 COIO3HOI 3 HEI Jep)KaBHW, IO IepeOyBae B
TEPUTOPIANBHUX BOJAX JE€pKaBH, 110 TPUMAE B TOJOHI, 33 YMOBH, IO 1€ CYJAHO HE
3HAXOJUTHCS MiJl KOHTpoJeM ocTaHHboi (cT. 91 miei KonBeniii). BilickkoBomoMOHEH], SIKi
MICIsT BTEYl 3HOBY MOTPAIUISIOTH Yy TMIOJOH, HE HECYTh OYIb-IKOTO TIOKapaHHS 3a
nornepenHio preuy [50].

O1xe, cy0’€KTOM KpUMIHAJIBHOTO TIpaBomopyiieHHs, nepeaxdadeHoro cr. 407 KK
VYkpainu, € ocoba, mo npocsarma Biky 17-tm (mus 4. 2-5 ct. 407) abo 18-tm (mus 4. 1
cT. 407) poKiB, € OCYJTHOIO 1 PO3MOYasia BiMOBIIHO JO BCTAHOBICHOT'O 3aKOHOJIABCTBOM
MOPSIAKY MPOXOJKEHHS BIHICHKOBOT CIIYKOU.

@dakt ckiaiands BilicbKOBOT MPUCITH IOPUAUYHOTO 3HAYEHHS JJIsl BU3HAHHS 0COOU
BIMCHKOBOCIYKOOBIIEM HE Ma€ 1 HE TOB’SA3yEThCA 3 HAOYTTAM 0CO00I0 CTaTycCy

BIMICBKOBOCITYKOOBIIS.
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[IpuTsirHenHss oco0uM 10 BIANOBLAAIBHOCTI 32 BIMCHKOBI 3JI0YMHU  TaKOX
BUKJTIOYAETHCS Yy BUMAJKaX, KOJM iX BYMHEHHA OyJo Oe3MocepelHhO TMOB’S3aHUM 3
BU3HAHHAM OCOOM HE MTPUAATHOIO JI0 BIMCHKOBOI CiyxOu 3aramom abo 110 ii oxpeMux
00OB’SI3KIB 32 CTAaHOM 3JIOPOB’s, sika Oyja BCTAaHOBJIEHa a00 BHHHUKJIA B TMEPiOJ
MPOXOKEHHSI BIMCHKOBO1 ciyxOu. Take TMOJOXKEHHS Mae MOPUAWYHY CUIYy B pasi
MNPUTATHEHHS OCOOM /10  BIANMOBIAAJIBHOCTI 32  HEHACWIBHHIIbKI  KPUMIHAJIbHI
npaBoropymieHHs. BogHodac ciif 3a3HA4YMTH, M0 B TaKWX BHUIIAJIKAaX 3BUTBHEHHS BiJ
KpUMIHAJIBHOT BIIMOBIJATBLHOCTI 3/IIMCHIOIOTH 3 OISy Ha BC1 0OCTaBUHU KPUMIHAIBHOTO
IIPOBAJKCHHSI.

VY pasi BUMHEHHS BIEpIE BiICHKOBOCITY)KOOBIISIMH, sIKi CTaad HE NMPUIATHAMH O
BICHKOBOT CIIYOH 3a CTaHOM 370pOB’Sl B MEPIoJ i1 MPOXOJKEHHS, 3JI0YMHIB HEBEIUKOT
a00 cepeIHbOT TSAXKKOCTI, HABITh SKIIO BUMHEHHS TAKMX 3JI0YMHIB 1 HE 0yJI0 6e3mocepe/IHbO
OOyMOBJICHE CTAaHOM IXHBOTO 3[I0pOB’f, iX MOXke OyTH 3BUIBHEHO BiJ KpPUMIHAJIBHOI
BIJIMOBIIAJIBHOCT1 Y 3B’A3KY 31 3MIHOIO 00CTaHOBKHM BiAmoBigHO 10 cT. 48 KK VYkpainu,
KpIM KOPYIIIHHUX 37104nHIB, iepeadadueHux ct. 410 nporo Komekcy. BinmosigHo mo 4. 4
ct. 401 KK VYkpainu, oco0a, sika BUnHUIIA BIMCHKOBHUI 3JI0YMH, MOXKE OyTH 3BUIbHEHA Bif
KpUMIHAIBHOT BiAmoBiganbHOCTI 3rigHO 31 CcT. 44 KK VYkpainu i3 3actocyBaHHsSIM 10 Hei
3ax0/1iB, epeadauenux Jucuurrinapaum cratytom 30poitaux Cun YKpainu.

3 ornsgAay Ha 1IeHTHYHICTh mepenbadeHux y 4. 1 Ta 4.2 cr. 407 KK giif, Ha
OJIHAKOBUM CTYITIHb TSHKKOCTI 3a3HAUYCHMX KPUMIHAJIBLHUX MPABOIOPYIIECHb 1 TIOKapaHHS 3a
iX BYMHEHHS, TPOMOHYEThCS YCYHYTH JU(EpeHIlamifo CHeIlialbHuX Cy0 €KTiB
aHATI30BAaHOTO KPHUMIHAIBHOTO TMPaBOMOPYIIEHHS (BIHCHKOBOCTY>KOOBEIh CTPOKOBOI
Ciy’)kOu, BiIACHKOBOCTYKOOBEIb (KpIM CTPOKOBOi CiIy>kOM)) 1 BBa)KaTH CIIEIiaJbHUAM

cy6’extom y cT. 407 KK Ykpaiau BiiicbKOBOCITYKOOBIIS.
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2.4. Cy0’eKTHBHA CTOPOHA CAMOBJIBHOI0 3aJIMIIEHHS BiliCbKOBOI YaCTUHHU a00

Micls CJIy:K0u

Cy0’ekTHBHA CTOpPOHA CKJIaly KPUMIHAJIBHOTO MPABONOPYIIEHHS XapaKTepHU3ye
NCUXIYHY JIUIBHICTH CYO’€KTa Ta € BHYTPIIIHBOIO CTOPOHOIO KPUMIHAJIBHOIO
npasonopyiieHHd. Cy0’eKTHBHA CTOpPOHA OXOIUIIOE, KpIM BUHH, 111€ MOTUB 1 MeTy. BuHa €
OCHOBHOIO O3HAaKOI CYyO’€KTMBHOI CTOPOHM, a 1 Miclle B CKJIaJl KPUMIHAJIBHOTO
NPABOIMOPYIIEHHS 3YMOBJICHO THM, III0 BHHY OOOB’SI3KOBO BKJIIOYAKOTh Yy CKJIaa OyJib-
SIKOTO KPUMIHAJIBHOTO IMpaBomnopyieHHs. BignosigHo 1o monoxens cr. 23 KK Ykpainwy,
BUHOIO € MCUXIYHE CTaBJICHHs] 0COOM 710 BUMHIOBAHOI A1i UM O€3TIsIIbHOCTI, IepeadadeHol
KK Vxkpainu, ta ii HacmiakiB, BuUpaxkeHe y (opmi ymuciay abo HeoOepexHocTi [95].
Ocobu, sKi BU3HAHI HEOCYJHHMHU 4YH € TaKMMH a0o0 Taki, 1[0 HE JOCATIU BIKY
KPUMIHQJIBHOT BIAMOBIAATBHOCTI, HE MIUIATAOTh KPUMIHAIBHIA BIAMOBIIAIBHOCTI,
OCKUTBKH TIEpII — Yepe3 CIOTBOPEHE CHPUNHATTS SBHUII peaibHOI MIMNCHOCTI, a Jpyri —
yepe3 HeJOoCTaTHIA (I3UYHUN Ta TICUXIYHUNA PO3BUTOK HE MOXKYTh IIPABUIILHO OIIHIOBATHU
cBoi mistHHA [122, ¢. 132]. Tomy ocoby He MOXe OyTH HPUTATHYTO JO KPUMIHAIBHOT
BIJIMTOB1IAJIBHOCTI, SIKIIO 11 BUHW Y BUNHEHH1 IPOTUIIPABHOTO JIISTHHS HEMAE.

Cy0’ekTHBHA CTOpOHA BIMCHKOBUX KPUMIHAJIBHHUX IPABOMOPYIICHb, Ha JTYMKY
B. O. byraea, npumyckae BuHy y dhopmi ymucity i HeobepexkHocti [16, ¢. 113]. Hesxi
BIMCHKOB1 KpPUMIiHQJIBHI TPABOMOPYIICHHS OOOB’S3KOBUMH O3HAKaMHU CYyO €KTHBHOT
CTOPOHH TMepeadadaoTh MOTHUB 1 METy KPUMIHAJbHUX MpaBONOpyIIeHb. BomHouac y
BIICBKOBUX KPHUMIHAJIBHUX TIPABOMOPYIICHHSX BHHA SIK OOOB’S3KOBAa O3HaKa ixX
Cy0’€KTMBHOI CTOPOHH Mae cruerudigHui 3MICT, aJKe BHHA SK IICUXIYHE BiIHOIICHHS
cy0’ekTa B MeKax 3aKOHOJABYO BU3HAYCHHX YMHCIY W HE0OEepeHOCTI BimoOpakae
BIICBKOBHUH XapaKTep CyCHUIbHOI HeOe3MeKr Ta MpoTUIipaBHoOCTi [16, c. 113].

Cy0’ekTHBHA CTOpPOHA BIWCHKOBUX KPUMIHAJIBHUX IMPABOMOPYIICHh MAa€ TEBHY
cnerudiky, MO ToJiArae B OJAHKETHOCTI JUCHO3UIIA YCIX HOPM BIHCHKOBHX
KpUMIHATBHUX TpaBOMOpyIieHb. lle sBHUIE HA3WBAIOTh «CHEIiaJibHA BOEHHO-
KpUMIiHaJIbHA MPOTUIIPABHICTHY», CYTHICTh SIKOI MOJISITA€ B TOMY, IO JISHHS MOPYUIYE HE

JUIIEe KPUMIHAJIBHO-TIPABOBI MpPUMNHUCU (3a00pOHU), YTBOPIOIOUM 3MICT KPUMIHAJIBHO-
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MIPaBOBO1 HOPMHU, @ i OJJTHOYACHO BU3HAE MPOTUIIPABHUMHU HOPMAMM 1HILIKX Tajly3ei Mpasa,
HacaMIiepei BOEHHOTO Ta aJMIHICTPATUBHOIO mpaBa. BilicbkoBoCIy:K00BELb, BUMHSAIOUU
KpUMIHAJIbHE MPaBONOPYILEHHS, OJHOYACHO MOPYIIY€E BIANOBIAHI BUMOTH, IO MICTITHCS
B HOPMAaTMBHMX aKTaX, IO PEryjiol0Th JESKl acleKTH BIMCHKOBOI CIyXOH, 1 MEBHY
3a00poHYy, siKa mepeadadeHa KpuMiHAILHUM 3akoHoAaBcTBOM [148]. Kpim 00’ €KTHBHOT
CTOPOHU CKJIaJy KPUMIHAJIBHOTO TPABOMOPYIIEHHS 3 OJIAHKETHOIO AHCIIO3HIIIEI0,
HEOOXiTHO BCTAHOBIIIOBATH HASBHICTh BUHU K JI0 MOpymIeHHs 3a00poH mojoxeHb KK,
Tak 1 A0 IHIIMX HOPMATHUBHUX AaKTIB, IO PErJIAMEHTYIOTh BIJAMOBIIHI MPABOBITHOCUHU Y
BilicbkoBiMl cdepi [201]. Otxe, 0cOONMMBOCTIMU CYO’ €KTUBHOT CTOPOHU KPUMIHAIBHOTO
npaBonopymieHHs, nepeadadenoro ct. 407 KK, kpim 651aHKeTHOTO XapakTepy AUCIIO3HILI,
€: TPUBAIOYUI XapaKkTep KPUMIHAJIBHOTO TPABOMOPYIIEHHS, Horo gopMalbHUN CKIam i
HAsIBHICTH criemianbHoro cyo’exra [135, c. 632].

Ha nymky M. M. Cenbka, y Teopii KpUMiHAIBHOTO TIpaBa HEMa€ €IMHOTO TIIXOTY
70 BU3HA4YeHHS (OPMU BHHHM Ta i1 BUJIB HIOJ0 KPUMIHAJIBHOTO MPABOMOPYIIEHHS,
nependaderoro ct. 407 KK Vkpainm. JlocmigHuk 3a3Hayae, IO OUIBINICTh YYEHUX
3a3HAYAIOTh MPO YMHUCHUHN XapakTep CaMOBUILHOTO 3aJIMIIEHHS BIMCHKOBOI YaCTHMHHU a0o
MICIISl CITY>KOM 1 Ha anbTepHATUBHUH (1110 BUMHSAIOTH SIK YMUCHO, TaK 1 HEOOEPEKHO) 100
He3 SIBJICHHS BYacCHO 0e3 MOBAXHUX IMPHYHMH Ha ciayk0y [162, c. 78].

3 orisaay Ha 3a3HaueHy BHINE OCOOMBICTh KPUMIHAIBHOTO IIPaBOIOPYIICHHS,
nependauenoro ct. 407 KK Vkpainm — dopmanpHUE CcKJIag  KPUMIHAJIBHOTO
MPABOMOPYIICHHS, HEOOXiTHO 3ayBa)XUTU MPO MOTJISAM BUCHUX HA T€, YU MOXKIUBUU
HEMPSMUN yMHCEI Y KPUMIHAJIBHUX MPABOMOPYIICHHSX 13 (DOPMAIbHUM CKIIAJIOM.

Opniero 3 HAWMOMIMPEHINIUX € TO3MUIlisl, 3TIAHO 3 SKOK B KPUMIHAJIBHUX
MPaBOMOPYMICHHAX 13  (OpMaJIbHUM  CKJIAJOM  BOJIbOBE  CTaBICHHS  BHUHHOTO
nependavaeThecs a00 10 HACTINKIB, M0 Mepe0yBalOTh 1M03a MEKaMH CKJIaay KpUMIHATIBHUX
npasonopymieHs [38, ¢. 107], abo g0 #oro cycmibHOI HEOE3MEYHOCTI UM 10 COIliaIbHUX
BJIACTUBOCTEH BUYMHIOBAHOTO JISHHS, aje He a0 HacmiakiB [162, c. 115]. Omxke, popmy
BUHHM KPHUMIHAJIBHOTO TMpaBonopyuieHHs, nepegdoadeHoro ct. 407 KK Vkpainu, cnuin

BHU3HAa4YaTH 34 CTABJICHHAM CY6’€KTa J0 BUMHCHHS 3a3HAa4YCHOT'O B ITOJIOKCHHAX KK ,Z[iHHHH.
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VYV KpuUMiHAJBHUX MPaBOMOPYIIEHHAX 13 MaTeplalbHUM CKIaJoM ycl 00’ €KTHBHI
O3HAaKH, 32 BUHATKOM CYCILUIbHO HEOE3MEYHUX HACHIIKIB, a00 YCBIIOMIIIOE, ab0 He
YCBIIOMIIIOE CYO’€KT, CTAHOBIISIYM TMPEAMET IHTEIEKTYalbHOTO, a HE BOJBOBOTO
CTaBJI€HHS. 3 OISy Ha OCOOJHMBICTh KPUMIHAJIBHHUX MPABOMOPYLIEHB 13 (popMaibHUM
CKJIaZIOM 1 HEMOXJIMBICTh 3aCTOCYBAaHHS 70 HUX (OPMYJIM YMHUCITY YA HEOOEpEKHOCTI B
TAKOMY BUIJISIAIL, SIK ii 3aCTOCOBYIOTh 0 KPUMIHAIBHUX MPAaBOMOPYLIEHD 13 MaTeplaJbHUM
CKJIaJIoM, BOJBOBE CTaBICHHS TICPEHOCHTHCS BHKIIOYHO Ha JisTHHS. 3BaXKaloud Ha
BUKJIQ/ICHE, MU TIOJIUISIEMO TO3HIII0, [0 BCTAHOBJICHHS BOJIHOBOI O3HAKHW BHHU JI0 1HIIUX,
KpiM  JisiHHS, OO ’€KTMBHMX O3HaK CKJIaJy KPUMIHAQJIBHOTO TPAaBOMOPYIICHHS,
nependayenoro ct. 407 KK Ykpainu, € rTeopetnuno HeoOrpynToBanum [ 162, c. 121-122].

Otxe, kpuMiHaIbHE TpaBomnopyiieHHs, nepeadbadene ct. 407 KK VYkpainu, mae
dopManbHU CKJIaJl, TOMYy MOXKE OyTH BYMHCHE JIMIINEC 3 MPAMHUM YMHUCIOM. Y TaKid
CUTYallil 3MICT MPSMOT0 YMHUCIY BU3HAYAIOTh CYKYIHICTIO TUX (DAKTUYHMX OOCTaBUH, IO
MarTh 3HAYEHHS JJIs KBadi(ikallii Ta Mo3Ha4aroThCsl Ha CBIIOMOCTI BUHHOI ocoou. Tomy
MOXKHa CTBEp/KYBaTH, Mo disHHA, mependadeHe ct1.407 KK Vkpainu (B dacTuHi
CaMOBUIbHOT'O 3aJIUIIEHHS BIHCHKOBOI YaCTHHU ab0 MiCI CIyXOM), MOXYTh BUMHSTH
camMe 3 yMHUCHOIO (opMOIO0 BUHHU. Taka TMO3WINS € IIUIKOM BHUIPABAAHOI, OCKUIBKU
HEMOXIJIMBO 3 HE0OEpe)KHOI (POpMOIO BHHHU, O€3 YCBIIOMJICHHS BYMHEHHS 3a3HAYCHOTO
JSTHHSI, CAMOBLIBHO 3QJIUIIIATH BIHCHKOBY YacCTHHY 200 MicCIIe CITYKOH.

KonkpeTuzaifito 03HaK yMHCIY CHIiI 3JIMCHIOBATH 3 OIISAY Ha TIOJOKCHHS
cT. 24 KK Vkpaiau. 30kpema, IHTEIEKTyaIbHUI MOMEHT Y IPSAMOMY ¥ HEMPSIMOMY YMUCI1
B Takiil cuTyamii € CcouibHUM (BIH XapaKTepU3YEThCS YCBIMOMIICHHSIM CYCIIBHO
HEOE3MEeYHOT0 XapaKTepy MisTHHS), a BIAMIHHICTh MK HUMU MOYKHA KOHCTaTYBaTH caMe Y
BOJIbOBOMY MOMEHTI HEMPSIMOTO YMHUCHTY, ISl SIKOTO XapaKTepHUM € HeOakaHHs, ale
CBiJOME TPUITYIICHHS] HACTAHHS HACHIJIKIB y pe3yibTaTi BUMHEHOTO JISSHHS HEMPSMOTO
YMUCITY.

CyTHICTH TIPSIMOTO YMHCITy B pa3i BUMHEHHS KPHUMIHAJIBHOTO MPaBOTIOPYIIICHHS,
nepenoaveHoro ct. 407 KK VYkpainu, nondrae B yCBIIOMJIEHHI BUHHUM 1 CYCHUIBHOT
HeOe3MevYHOoCTl, 1 (PaKTUIHUX OOCTaBHMH CAaMOBUIBHOTO 3aJIUIICHHS BIMCHKOBOI YaCTHHU

abo Micust ciay:kOM UM He3 SBJICHHS BYAacCHO 0€3 MOBaXXHUX MPUUYUH Ha CIYy)KOy.
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VCBIIOMITIOIOUM 3a3HaueHe, BHHHA oco0a Oakae BumHMTH 3a3HadeHl B cT. 407 KK
Vkpainu n1ii, ogHak Oa)kaHHS SIK O3HAKa YMHCIY CTOCYETHCS BHKIIOYHO OO0’ €KTUBHOI
CTOPOHU CKJIaJly LIbOT'O JisTHHSI.

VYCBIIOMIIEHHSI O3HAK CHPSAMOBAHOCTI (YCBIAOMJIEHHS 3B’SI3Ky MDK O3HaKaMH
CYCIUJIBHO HEOE3MEYHOro MJisSHHSA Ta CIOCOOOM) BJIACHOIO CYCHUIBHO HEOEe3MeyHOro
JIISIHHSI HA CaMOBUJIbHE 3QJIMIICHHS BINCHKOBOT YACTUHU YU MICLS CIIY>KOHU € 000B’SI3KOBUM
1 Mae BUHUKATH JO TMOYATKy BJIACHE CYCIIIbHO HEOE3MeYHUX JisiHb. 3a IHIIUX yMOB
1IeThCsl TIPO BIACYTHICTh IHTENEKTYaJIbHOTO MOMEHTY YMHCIY, a OTXKE, 1 PO BiJICYTHICTh
SIK TAKOTO YMHCITY CAMOBLITBHOTO 3aJIMIIICHHSI BIHCHKOBOT YACTHHH UM MICIISI CITY>KOH.

ToMy mnpaBUIBHUM € TBEPJUKCHHS, IO YCBIIOMJICHHS CYCHUIBHO HEOE3MEYHOTO
XapaKTepy aHaJli30BaHOTO0 KPHUMIHAJIBHOTO IPABOMOPYIICHHS OXOIUTFOE PO3yMIiHHS
BUHHMM yCiX (PaKTUUYHUX BIACTUBOCTEH BYMHIOBAHOTO [ISIHHS, TOOTO BCIX O3HAK
00’€KTUBHOI CTOPOHM — MicCIIsl, Yacy, crnocoOy, OOCTaHOBKM Ta 3HApsAb 3JIOYUHY, SAKI
J0JTATKOBO XapaKTEepU3YyIOTh 000B’SI3KOBY O3HAKY 00’ €KTUBHOT CTOPOHM — AISTHHS. Y pasi
BYMHEHHS KPHUMIHAJIBHOTO TIpaBonopyimeHHsa, nependaderoro ct.407 KK Vkpainu,
BUHHHI TOBHHEH YCBIIOMIIIOBATU (haKT 3aIMIICHHS BIHCHKOBOI YACTHHH, MICIISI CITYKOU
Yy He3 SIBJIEHHS BYaCHO 0€3 MOBAKHUX MPUYUH Ha CIYXOy, KUl 3[1MCHIOIOTH 3 BIaCHOI
BOMI, 0€3 J103BOJIy IpsMOTo abo Oe3mocepeHhOr0 HadabHUKA, yCyNeped CTaTyTHHM
BUMOTaM MpoO Te, M0 NepeOyBaHHS M03a MEKaMU YacTMHM MOJKJIMBE 3a HAasSBHOCTI
BIJIMTOBITHOTO JI03BOJTY, caMOBUIBHO [ 162, ¢. 130].

BonboBuit MOMEHT yMHCIy CJiJl PO3TISAIATH 3 OIJISAY Ha Moro kiacudikaiio —
npsaMuil 1 HenmpsaMuid. BoaboBU MOMEHT IPsIMOTO YMHCITY TIOJISiTaE B OakaHH1 HACTaHHS
CYCIIUTBHO HEOE3MeYHUX HACHTI/NKIB, @ BOJBOBUM MOMEHT HEMPSIMOTO YMUCIY MOJIATA€E B
HeOakaHHI, ajie CBIIOMOMY TPHITYIIIEHHI HACTaHHS CYCIUIbHO HEOEe3MeUHUX HACIIIKIB.
BonboBy 03HAaKy yMucIy BH3HA4YalOTh BUKIIOYHO Ha TMIACTaBl CTaBICHHS OCOOW 10
HACTaHHS CYCHiJIbHO HEOC3MEUHNX HACIIIKIB BAMHECHOTO HUM JIISTHHSI.

P. B. Bepema oxpemMo BH3Ha4a€ O3HAaKA yMHCIY IIOJ0 KPUMIHATBHUX
MPABOMOPYIICHb 3 MaTepiaIbHUM 1 (POPMAITBHUM CKJIAZ0M. Y TEPIIOMY BUMAAKY WAETHCS
PO 3aKOHOJABYE BHW3HAYCHHS MPSIMOTO W HEMPSIMOTO YMHUCITY, a B APYroMy — IIpO

HCTIOIIMPCHHSA iHTCJ'IeKTyaJ'IBHOFO Y1 BOJILOBOI'O MOMEHTIB CTOCOBHO CTaBJICHHS OCOOH a0
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cycniuibHO HeOe3neunux HachiakiB [20, c. 14]. Taka no3unis € oOrpyHTOBaHOO, OCKIIBKU
KOHCTPYKI[il 00’€KTUBHOI CTOPOHHM BU3HAYA€ KOJIO O3HAK, Kl MOBMHHI OXOIUIFOBATHUCS
YMHCIIOM BUHHOTO.

[Ipore B I1OpuAM4YHIN JiTEpaTypi OOrOBOPIOIOTH MOKJIMBICTh HEOOEPEHKHOTO
BUMHEHHS KpPUMIHAIBHUX TMpaBoNopyueHb 13 ¢opmanbuuMm ckinagom: P. B. Bepema
nependayae MOMKIJIMBICTh BUMHEHHS KPUMIHAJIBHUX MPaBOMOPYIIEHb 13 (QOpMaIbHUM
CKJIaZIOM 4Yepe3 KpUMIHAJIbHY MPOTUNPABHY HeA0amicTh. [IcMXiuHM 3MICT KpUMIHAIBHOT
OPOTUIIPaBHOT HEA0ANOCTI B KPUMIHAJIBHUX MPaBOMOPYIIEHb 13 (OpMaIbHUM CKIaJ0M
XapaKTepU3y€eThCS BIJCYTHICTIO YCBIIOMJIEHHS CYCHUIBHO HEOE3MEUYHOIro XapakTepy
JUSIHHSI 32 HAsIBHOCT1 O00OB’SA3KY M MOXJIMBOCTI Takoro ycmimomieHHs [20, c. 14]. 3mict
KPUMIiHAJIBHOT MPOTHIPABHOT HEI0ATOCTI Yy BHUITAIKy HE3 sSIBICHHS BYACHO 0€3 MOBAXKHUX
OPUYMH HA CIYXOy BHUSBIATHUMETHCS B HEYCBIIOMIIEHHI CYCHUIbHOI HeOe3MeKHu MisTHHSA
BHACIIIJIOK HEJOCTaTHHOI YBa)XXHOCTI YW 3aBOAWIMBOCTI 3a HAsSBHOCTI peajbHOT
MOJIMBOCTI YCBITOMUTH Ti.

JUisi KpUMIHQJIBHUX TPAaBOMOPYIIEHb 13 (POPMaJbHUM CKJIAJOM XapaKTEPHUM €
OJIHOYACHE 3amloJIIHHS IIKOJW OXOPOHIOBAaHOMY OO’€KTYy Ta BYMHEHHS CYCHIJIBHO
HeOe3neyHuX JisiHb. BUKOHaHHA 00’ €KTUBHOT CTOPOHU KPUMIHAIBHOTO MPABOMOPYIICHHS
o/lpa3y CBITYUTH MO TMapajeiabHe 3alloISTHHSI IIKOAW 00 ’€KTy, aKe CYyCIiIbHO
HeOe3neuHa fis (0e3MisUTbHICTh) HaA3BHYAMHO TICHO TOB’s3aHa 3 oxopoHroBaHuMu KK
Vkpainu CycniJibHUMH  BiIHOCMHaMu. ToMy, SKII0O ocoba B  KPUMIHAJIBHUX
MPABOMOPYIICHHAX 13 (POPMATBHUM CKJIAJIOM YCBIAOMITIOE (PAKTUYHY CTOPOHY CYCIIBHO
HeOE3MEeYHOro JISHHS, BKJIIOYHO 3 HWOro 00’€KTMBHMMH O3HAaKaMM, BOHA aBTOMAaTHYHO
ycBimomitioe, 1o ii aii mopymyioTs oxopoHtoBaHl KK VYkpainu cycninbHi BiTHOCHHHU.
3a3HaueHe CBIIYMTH MPO YCBIAOMIICHHS TaKOIO O0COOOI0 CYCHUTBbHOT HEOE3IMEUHOCTI I[bOTO
KPUMIHAIBHOTO TpaBomnopymieHHs. Tomy ciymHo BumaeTbes mosuiis M. M. Cenbka
[0/I0 HEMOXJIMBOCTI ICHYBaHHS KpPUMIHAJIbHOI MPOTUIIPABHOI CAMOBIIEBHEHOCTI Ta
KpUMIHAIBHOT TPOTHUIPABHOI HemOanocTi y (opMalmbHUX CKJIaJax KpPUMIHATBHUX
npaBonopyiiens [162, c. 123-124].

3a3HaueHy MO3UIII0 PO HEMOXKJIMBICTh BUMHEHHSI KPUMIHAJIBbHUX MPABOMOPYILIECHb

13 (hopMaIbHUM CKJIAJIOM 3 HeoOepe:kHOK (HOPMOIO BUHU MIATBEP/KYIOTH 1HIII HAYKOBI
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nopoOku. BiamoBiganpHICTe 32  BYMHEHHS  KPUMIHA&JIBHMX  IPAaBONOPYIIEHb 3
HeoOepexxHoto ¢dopmoro BuHU 3akpimieHa B KK VYkpainu nuie 3a ymMOBU peanbHOTO
HACTaHHS CYCIUJIbHO HEOE3MEYHOro HACHiIKy. BUMHEHHs KpUMIHAJIBbHUX MPABONOPYUIEHb
3 HE0OEpEe KHOI (POPMOIO BUHH, SIKI MOTJIM MOTITHYTU 32 COOOI0 CYCHMUILHO HeOe3meyHi
HACJIJIKH, ajieé He MOTATHYJM X, He MICTATh JOCTaTHBO MiJCTaB AJIs NPUTATHEHHS BUHHOI
0co0M 10 KpUMIHAJIBHOI BIAMOBINAIBHOCTI. TOMYy TNpaBUIBHO KOHCTAaTyBaTH, IO
BUMHEHHS KPHUMIHAJbHUX TPABOTIOPYIIEHh 3 HEOOEpeKHOI (GOPMOI BHHU MOXKHA
pO3IJIAIaTH JIMIIE MO0 HACHIAKIB, Kl HacTtamu. OTke, HEOOepeKHE MISHHS OTPUMYE
KPUMIHAJIBHO-TIPABOBY OIIIHKY JIMIIE y 3B’A3KY 13 CyCHUILHO HEOE3MEUHUMH HACIIKaMH,
IO HAacTaju, a iX BIACYTHICTb CBIAYUTH MPO BIACYTHICTh CKJIAAy KPUMIHAIBHOTO
npaBonopymeHss [191, c. 84].

Orxe, y QopMambHUX CKJIaJaX KPUMIHAJIBHUX MPABONOPYIIEHb IICUXIUHE
CTaBleHHS Yy (OpMi YMHUCTY XapakTepU3yeThcs Jsuine mnpsmMuMm ymucioMm. Ocoba,
YCBIIOMITIOIOYHM O3HAKW BJIACHOTO MISIHHS Ta BUMHSAIOYM MOTO, OJHO3HAYHO H YIEBHEHO
Oa)kae TakOro BYMHEHHS, a TOMY CTAaBUTHCS 1O HBHOTO 3 MPSAMHUM yMHUCIOM. HemMoxInBO
ySIBUTU CUTYAIlll0, KOJIU 0c00a, BUMHSIIOUM JIISIHHS, HE Oakae, a JIMIIEe CBIIOMO MPHUITYCKaE
fioro BunHeHHs. OTxe, AudepeHInalis BUIIB YMUCTY B KpUMIHATBHUX IIPABOMOPYIISHHSX
13 (popMaIbHUM CKJIAJIOM € HEMOKIUBOIO.

Tomy 5OTiYHMM 1 3aKOHOMIPHHMM € BHCHOBOK, III0 KpUMIHAJIBHE MPaBOMOPYIICHHS,
nependayene cr. 407 KK Vkpainu, Moxe OyTH BUMHEHUM JIMIIE 3 MPSIMHUM YMHCIIOM,
a/pKke cy0’€KTHBHA CTOPOHA TAKOTO JISTHHS TOJIATAa€ B yMHCIHI cy0’€kTa mepeOyBaTu mo3a
MeXXaMHU BIMCHKOBOI YaCTHHU a00 MicCl CIIy)O0u 1 Oa)kaHHI MOBEPHYTHUCS B YaCTHHY Ta
MIPOJIOBXKUTH TPOXO/DKCHHS BiMChKOBOI ciryxk0Om [192, c. 458-459]. Omxke, camMoOBiIbHE
3aJMIIEHHST BINCHKOBOI 4acTHHU a00 MICI CIyKOM HE MOXHA BYMHSATH 3 HEMPSIMUM
YMUCJIOM, OCKUTBKH (JOPMYITFOBAHHS «HE OakaB, ajie CB1IOMO MPHUITYCKABY MOKJIMBE JIHIIIC
710 HACJII/IKIB 1 32 )KOJTHMX YMOB HE MO)Ke OyTH 3acTocoBaHe J10 JIisHHS [162, ¢. 116]. Came
TOMY CaMOBUIbHE 3aJIMIICHHS BICHKOBOI yacTWHU 200 Micts cimyx0u (ct. 407 KK Ykpainn)
nependoavae yMucHy (OpMy BHHH, SIKa TOJIATa€ B YCBIIOMJIEHHI ¥ Oa)kaHH1 cy0’€KTa
CaMOBUIbHO, 0€3 J103BOJIy KOMaHaupa ad0 HayaJdbHUKA 3aJIUIINTH BINCHKOBY YacCTHHY a00

MICIIE CJTYXO0H, yXUIMBIIKUCH BiJl BAKOHAHHS 000B’SI3KIB 3 BINCHKOBOI C1yk0u [76, c. 222].
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Cnemudika BHHM TOJNSITa€E B OCOOJMBOCTSIX IHTENEKTYaJdbHOTO ¥ BOJIHOBOTO
MOMEHTIB YMHCIY Ta HEO0OEpeX)HOCTI BIMCHKOBHUX KpPUMIHAJIBHUX MPaBONOPYILIEHb.
[HTENEeKTYaTbHUH  MOMEHT YMHCIY, KpiM  YCBIIOMJIEHHS BHHHHM CYCIUIBHOI
HE0E3MeYHOCTI BYMHEHOrO JISSHHSA, OXOIUIIOE TaKOX YCBIAOMJIEHHS HEOE3Me4HOCTI
BUMHIOBaHUX [l caMme sl BIMCHKOBOrO TOPSIAKY, a TMependadyeHHs CYyCHUIbHO
HeO0e3MeYHUX HACHIIKIB OXOIUTIOE iX HEeOEe3MeKy CHPUYMHEHHS IIKOJIU BCTAaHOBJICHOMY
NOPSZIKY HECCHHS YW TPOXOJ/IKCHHS BIMCHKOBOT CIy)KOW. BOIboBHH MOMEHT yMWHCITY
noyisirae B OaxaHHi a00 CBIJOMOMY JOMYCKaHHI HACTaHHS CYCIHUIBHO HEOE3MeUHHUX
HACTIAKIB JIJIi BINCHKOBUX MPABOBITHOCHH. AHAJOTIYHUM XapakTep nepeadadeHHs abo
HEOOX1THOCTI nepedauynTu HeOe3neKy BiChbKOBOT MPOTUIIPABHOCTI BUMHEHOTO JISTHHA 1,
SK HAaCJIJ0K, KpUMIHAJIBLHO MPOTUIIPABHOI MOBEIIHKM — 3aBIaHHS IIKOJIU BIHCHKOBOMY
NOPSAJKY 3a BIACYTHOCTI ()aKTHYHOTO OakaHHA MOro CIPUYMHCHHS  MaroTh
IHTCJICKTyaJIbHUI Ta BOJILOBHH MOMEHTH KPHMIiHAJIBHO MPOTHUIIPABHOI CaMOBIIEBHEHOCTI
Ta KpUMIHAIBHO MPOTUIIPAaBHOT HeabaocTi [16, c. 114].

BonboBa o03Haka mpAMOTO  YMHUCIY IiJf Yac BYMHEHHS KPUMIHAJIBHUX
paBoONOpPyIIEHb 13 (GOpMaTbHUM CKJIQJOM TOJIArae B Oa)XaHHI BHHHOIO BYWMHUTH
CyCcHuUThHO HeOe3NeuHe MisHHA. Y BUMAAKy AisHHSA, nependadeHoro cr. 407 KK Vkpainu,
— y Oa)kaHH1 BUHHOT'O CaMOBUIbHO 3QJIMIIUTH BIHCHKOBY YaCTHHY a00 MICIIe CITYKOH UM HE
3 SIBUTHCS BYACHO 0€3 MOBaXHUX MPUYHMH Ha CIYKOY.

Bcranosimoroun ¢hopMy BUHH B pa3i CaMOBUIBHOTO 3IMIIICHHS BIHCHKOBOI YaCTHHU
abo Miclg Cay>KOM 4YM He3 SBJICHHS BYacCHO O€3 MOBaXHUX MPUYUH Ha CIYXOy, CIif
3Ba)KaTH, IO HAIPaBJICHICTh YMHCIY Ha TPUBaje YW KOPOTKOCTPOKOBE YXWIICHHS Bif
Cy’)kOu 0COOJMMBOTO 3HAYCHHS HeEMae. AJKE BAKIUBIINIUM € YCBIIOMJIEHHS OCOOOI0
dakty BunHeHHs AisHHSA, nepegdoadenoro KK Ykpainu, 1oro cycniipHOT HEOE3MeUHOCT] U
BUSIBJICHHSI Oa)KaHHS OTO BUNHUTH.

CraBneHHs BiiICbKOBOCITYKOOBIIS IO TPUBAJIOCTI BIACHOT BIICYTHOCTI B 4aCTHHI 200
MICITI CITYy’KOM MOKe OyTH SIK YMHUCHUM, Tak 1 HeoOepexkHuM. Tak camo i He3 sIBICHHS B
MpU3HAYCHUN TepMiH 0€3 MOBaXXKHUX MPUYUH Ha CIYKOYy MOXKYTh BUMHSITH YMHUCHO a0o

yepe3 He0OePEeKHICTh.



145

TumuacoBa mosiBa B 4YacTHUHI a00 MiICIi CIYyXOM BIHCHKOBOCTY>KOOBIIS, SIKUI
YXWISIETHCS BiJl HECEHHS YU MPOXOJKEHHS BINCHKOBOI CIIY»KO0U, 0€3 METH MPUCTYIUTH 10
BUKOHAHHS Oe3mnocepenHix 0O0OB’SI3KIB, HATOMICTh BIHCHKOBOCIYKOOBEIbL KEPYEThCS
OCOOMCTUMHU MOTHUBaMHM ([JIg 3YyCTpidi, 3MIHM OCOOMCTUX peueil), He TIepepuBae
TPUBAJIOCTI CAMOBLIBLHOTO 3aJIUIIEHHS BIHCHKOBOI YACTUHU a00 MICLIS CITY>KOU.

MoTtuB 1 MeTa siK (DaKyJIbTaTUBHI O3HAKM CYO’€KTHBHOI CTOPOHM aHaJIi30BaHOTO
KPUMIHAJIBHOTO MPaBOMOPYIIEHHS MaroTh crneuudiyHuil 3micT. OcoOIMBICTH MOTHUBY
[OoJIAra€ B TOMY, IO BiH, Mal4d O3HAKM BHYTPIMIHBOI (CyO’€KTHBHOI) NPUYUHU
KPUMIiHAJIBHO TPOTHUIPABHOI MOBEIiHKA OCOOW, BHUILIMBAE 3 OOCTAHOBKHM MOBCSIKICHHOI
KUTTEISIIBHOCTI Cy0’€KTa B YMOBaX HECEHHS YM MPOXOJKEHHS BIMCHKOBOI CIYXKOH.
OcoOnuBICTh METH MOJSITAE B TOMY, IO aHAJII30BaHi Jii CIPSMOBaHI MPOTH BIKCHKOBOTO
NPaBOMOPSIIKY, @ MeTa € CyO’€KTUBHHUM BHUSBOM 00’ €KTHUBHOI IISTILHOCTI ocobu. bes
HACIIAKY y BUTJISI CIIPUYMHEHHS [ITKOAH TIOPSAKY HECECHHS Y TIPOXOKEHHS BIHCHKOBOT
CITY»KOH CyCHiIbHO HeOe3NeuHe MiSHHS HE MOJKHA BU3HABAaTH BIMCHKOBHUM KPUMIHAJIbLHUM
npaBonopyuieHasMm [16, c. 114].

MoTuB KpUMiHAIBHOTO TpaBonopyIieHHs, nepeadadenoro cr. 407 KK Ykpainu, sk
1 floro MeTa, He € 000B’I3KOBUMHU O3HAKaMU Horo ckiany. OHaK HaBITh y IIbOMY BUIAJIKY
MOTHB Ma€ JOCTaTHHO BaroMe MpaKkTHYHE 3HAYCHHS 3aBASKHU BUPIMIAIBEHOMY COIAIbHO-
IICUXOJIOTTYHOMY ¥ MopalibHOMY 3MicTy [162, c. 125].

MoTuBH KpUMIHAJIBHOTO MpaBomopyIiieHHs, nepeaxdauenoro cr. 407 KK VYkpainu,
MOXXYTb OyTH HaWpi3HOMAaHITHIIIUMH, aje Ha KBaji(ikaIlito TiSHHS BOHH HE BILIUBAIOTH,
X04a iX MOXYTh BpaxOBYBaTH IIiJ] 4ac MpPU3HAUEHHS MOKapaHHA. MOTHBH CaMOBUIBHOTO
3QIMIICHHS BIMCHKOBOCIYKOOBIIEM 4YacTHHH abo MicHsd CIOyXOMm MOXYTh OyTH
HeraTUBHUMU (Oa’kKaHHS BIATIOYUTH Bij] BIICHKOBOT CIIy>k01) a00 MO3UTUBHUMHU (JI0TTOMOTA
O6atpkaM uyu iHIMUM wieHaM poaunan) [201]. Takok MOTHBOM aHAIII30BAaHOTO JiSTHHS MOKE
Oyt OakaHHS BHUHHOTO JOYCKATHCS 3BUIBHCHHS B 3aIac JCSIKHX BiHCHKOBOCTY)KOOBIIIB
(HampuKIa, 3 SKUMU B HbOTO BUHUKIIM HETIPUSI3HI cTocyHKH) [196, c. 131].

AHai3 PaKTUKHU PO3MIISIAY KPUMIHATHHUX MPOBAIKECHb, MTOB’S3aHUX 3 YXHICHHIM
BIMICHKOBOCITYKOOBI[IB BiJl MPOXOJI?)KEHHS] UM HECEHHS BIMCHKOBOI CIy>XOH, 3aCBIAYMB, 110

MOTHBAaMHM CaMOBUILHOTO 3aJIMIICHHS BIMCBKOBOI YacTMHHW abo0 MicHs CIyXO0u €
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31€OUTIIOTO OaXaHHS MPOXOJIUTU CIYKOy sKOMOTra OJmXkK4e 10 10MYy, HaJaTH JOMOMOTY
OaTbkaM, pIAHUM Y 3B’A3KYy 3 1X 3aXBOPIOBaHHSAM UM CKPYTHUM MaTeplailbHUM
CTaHOBHMILIEM, OaXKaHHS BIATOYUTH BiJ] BIICBKOBOI CIIYXOH, M0OAUYUTHUCS 3 PIAHUMU, OyTH
MPUCYTHIM Ha ciMelHoMYy cBATI [162, c. 126]. Bognouac nonoxenss ct. 63 Koncturyuii
YKpaiHu J03BOJSIIOTH MiZJO3PIOBAHOMY Y OOBHHYBAaUY€HOMY HE PO3TOJIONIYBATH CIIPABKHI
MOTHBH yXUJIEHHS BiJ BIHCHKOBOI Cly>kOU ab0 MpUXOBAaTH CIpaBkH1 MOTUBH [89].

[lin yac BYMHEHHS KPUMIHAJIBHOTO IpaBomnopyieHHs, nependayeHoro cr. 407 KK
VYkpainu, MeTa BHHHOTO MOXe OyTH pi3HOMaHiTHOIO. [IpoTe Tak caMo, SIK i MOTUB, MeTa
HE € O0OOB’SI3KOBOIO O3HaKOK MOro cy0’€KTUBHOI CTOPOHHM, TOOTO 1EeH CcKian
KPUMIHAJIBLHOTO TPABOMOPYIICHHS XapaKTePU3YETHCS BIICYTHICTIO METH YXWJIMTHCS Bif
BiiCBKOBOT CIJTy>kOH. 3a HassBHOCTI Takoi MeTH, 3a3Hauae M. . XaBpOHIOK, AiSTHHS BUHHOTO
niusiraroTh kBamidikairii 3a cr. 408 KK Ykpainu sik gezeprtupctbo [196, c. 131]. V cknani
JI€3epTUPCTBA METa YXHWIJICHHS BiJi BIHCHKOBOI CIIy)kOHM — IIe IUIECIIPSIMOBaHE MparHeHHs
0coOM YHUKHYTH BUKOHaHHS OOOB’SI3KIB BIMCHKOBO1 CIIy»KOM B3araii, 10 IOEJIHAHO 3
HaMIpOM OCOOM Ha3aBXKIU pO3IpBaTH IMPaBOBUM 3B 30K 3 JIEPKABOIO, IIO 3yMOBIEHUU
3aXMCTOM OCTaHHBOI [162, c. 128].

Otxe, 1 KpUMIHAJIBLHOTO MpaBonopyIieHHs, nepeadadenoro cT. 407 KK Vkpainu,
HEOOXIJTHO TOBHICTIO BCTAHOBUTH BIJCYTHICTh METH YXHWJICHHS Bij BIMCHKOBOI CITyXKOWH.
Haromicte  000OB’SI3KOBOIO  0O3HAKOIO  CyO0’€KTHMBHOI  CTOPOHH  KPUMIHAJIBHOTO
npaBonopyuieHHs, nependadenoro cr. 407 KK Vkpainu, € Mera BiHCHKOBOCITYKOOBIIS
nepeOyBaTy 103a TEPUTOPIEI0 YACTUHU ab0 MICIS CITy>)KOM JIHIIIe TUMYAcOBO BIPOIOBXK
MEBHOTO TEPMIHY W HasABHICTh OakaHHS OCOOM 3rOJJOM TOBEPHYTHCS B YAaCTUHY [IJIS
MIPOJIOBKEHHSI BIHCHKOBOI CIy»KOM. MeTh yXWIMTHCS BiJ HECEHHSI BIMCHKOBOI CITyXOu
HEMAE.

Jlns caMOBLIBHOTO 3alMIICHHS BIMCHKOBOI YacTHHH a00 MiCHs CIIyKOU YH
He3’ SIBJIEHHS BUaCHO 0€3 MOBaYKHUX MPUYHUH HA CIYKOy XapaKTEepHOIO METOI0 MOXKE OyTH
TUMYACOBE YXWJICHHS BiJl 00OB’SI3KiB BIMCHKOBOI CIIYKOW 1 yXWUJICHHS Bl KOHKPETHHX
00O0B’SI3KIB BIICHKOBO1 CHykO0u (y pa3l CcaMOBUIBHOT MOI3AKK J0JIOMY 10 OAaTbKiB,
BIIBIAYBAHHS XBOPOTO POAMYA, PO3B’SI3aHHS MPOOJIEM MPUBATHOTO XapakTepy abo Koiu

oco0a He Oa)kae iXaTH y BIAPSAXKEHHS, IEPEBOJUTHUCS 10 1HIIOT BIMICHKOBOT YaCTUHM).
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VY Takux BUMaAKax y Pe30JIOTHBHIM YaCTHHI BUPOKY 0OOB’SI3KOBO 3a3HAYalOTh MPO
TUMYACOBHI XapakTep YXWIEHHA BIJl BIACHKOBOI CHyXOU. Bionogiono 0o 6upoky
J[3eporcuncokoco paiionnoeo cydy micma Kpusuii Pie /[ninponemposcwvkoi obracmi 6io
17 ciuna 2023 poxy (cnpasa Ne 210/4379/22), I, 6yoyuu siticbkogocnyaichosyem
BILICLKOBOI CIYHCOU, NPUZBAHUM Y MedHcax 3a2anbHoi Mooinizayii, nepedysarouu Ha nocaodi
ceparcanma, OioyU 8 yMo8ax 60€HHO20 CMAHY, 3 NPAMUM YMUCIOM, 3 MOMUBIE HeDANCAHHS
BUKOHYBAMU 0008 A3KU BIUCLKOBOI CHyHcOU ma 3 Memow mMUMYACO80 HEe3AKOHHO
yxunumucs 6i0 Hei, 31 cepnua 2022 poKy camo8iibHO 3anuUUu8 Micye HeCeHHs CIAYHCOU
(mumuacoeoi oucnoxayii), KOMAHOYB8AHHIO BIlICbKOBOI HACMUHU NPO NPUUUHU CBO2O
suoymms ne oonogis. /[ii 1. 6yno xeanigpiosarno 3a u. 5 cm. 407 KK Vrpainu [24].

Otxe, MOTUB, MeTa i eMOLIMHUI cTaH — (aKyJIbTaTUBHI O3HAKU CYO €KTHUBHOT
CTOPOHHM aHaJIi30BaHOTO0 KPUMIHAJBHOTO MPABOIMOPYIICHHS, 3a TIEBHUX YMOB MOXYTh
HaOyBaTH OyAb-SKOTO BHpaKeHHsA. [IpoTe B KOHTEKCTI CaMOBLIBHOTO 3aJUIICHHS
BIICHKOBOT YaCTHHH YH MICIISI CITY»KOU a00 He3’ sIBJIEHHS] BYaCHO 0€3 MOBaKHUX MPUYMH Ha
cyk0y (akTMYHO HE BIUIMBAIOTh Ha KBali(ikamilo [HOTO KPUMIHAIBHOTO
IPABOIMOPYIIEHHS, OCKIJIBKA HE MalOTh KOHKPETH3AIlil B TEKCTI PO3TJIsAIyBaHOT HOPMHU.

3MicT BUHU Yy HOpMI YMHUCTTY SIK 03HAKH Cy0’€KTMBHOI CTOPOHHU CKJIAJly 3a3HAYEHOTO
KPUMIHAJIBLHOTO TIPABOMOPYIIEHHS MOJISITAE B:

1) iHTEeNeKTyaIbHOMY MOMEHTI — YCBIJOMJICHHI O3HAK CaMOBUIBHOCTI 3aJIUIIIEHHS
BIICHKOBOT YaCTHHH YU MICIIS CITy>KOM UM He3 SBJICHHS 0€3 MOBAKHUX MPUYUH Ha CITYKOY;

2) BOJILOBOMY MOMEHTI — Oa)XaHHI BUYMHHUTU BIATOBIAHI CyCHIbHO HeOE3MeuHi
JISTHHSL — CAaMOBUIBHO 3aJIUIIUTH BIHCHKOBY YaCTHHY YH MicIle CIy>kKOu abo He 3’SIBUTHCS

BUYACHO 0€3 MOBAXKHUX IMPHUYHUH HA CIIYXKOY.
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BucnoBku 10 po3ainy 2

PonoBuit 00’ €KT CaMOBIILHOTO 3aJIMIIICHHS BINCHKOBOI YACTUHU a00 MICIS CIIyKOU
OXOIUTIOE TIOPSIIOK MPOXOJKEHHSI Ta MOPSJOK HECEHHs BIMCHKOBOI ciykOu. JloBeaeHo
OpPTraHiYHHN B3a€MO3B’SI30K TOHATH «IOPSIAOK IMPOXOIKCHHS BIMCHKOBOI CIIyXOW» Ta
«MOPSAAOK HECEHHS BINCHKOBOT CITYKOM».

[lopsanok nepeOyBaHHSI HAa BIMCHKOBIM Ciy01 € BUJOBUM 00’ €KTOM CaMOBLIBHOTO
3QJIMIIICHHS BINCHhKOBOT YaCTUHH a00 MICIIS CITYKOU.

OcHoBHMM 0Oe3mnocepe/lHIM 00’€KTOM CaMOBUIBHOTO —3aJIMIICHHS BIMCHKOBOT
qacTUHU a00 MiCIs Cy>KOM CJIii BUBHABATU T1 CYCHUIBHI BITHOCHHH, SIKI MependavaroTh
BCTAaHOBJICHUM MOPSAIOK MPOXOKEHHS BIMCHKOBO1 ci1y>k0u B 30poitHux Cunax Ykpainu i
THIITNX BICHKOBHUX dbopMyBaHHSIX 1010 3a0e3neYeHHS nepeOyBaHHs
BICHKOBOCIY>KOOBIIIB Yy BIMCHKOBIA 4acThHI abo wmicii ciayx6u. JlonatkoBum
OesnocepeHiM 00’ €KTOM JissHHS, nepeabdadeHoro 4. 4, 5 ct. 407 KK VYkpainu, MOXyTh
OyTH BU3HAHI OCHOBH HaIllOHAJIBHOI Oe3meku YKpaiHu, ii He3aJeKHICTh 1 TepuTOpiaabHa
LJTICHICTB.

Crpyktypa 00’€KTa CaMOBUIBHOTO 3aJUIIEHHS BINCHKOBOI YAaCTUHH ab0 MIiCIS
CIyKO0u oxorutoe: 1) cy0’ekTa CyCHUIBHMX BIIHOCHH (BIJIMOBIIHI OpPraHU BOEHHOT
opranizamii YkpaiHu, Mo YyocoOJ0I0Th, 3 OJHOTO OOKy, JepkaBy, a 3 APYroro —
BIMCHKOBOCITY>KOOBIS1); 2) MPEeaMET CYCHUIbHUX BITHOCHUH, SIKUM € TIOPSJIOK HECCHHS YH
MIPOXOJKEHHS BIICHKOBOI CITY»0H; 3) CcOIiadbHUM 3B’ 130K SK 3MICT CYCHITbHUX BITHOCHH,
TOOTO TI TIpaBa i OOOB’SI3KM MK Cy0’€KTaMH BIJHOCHH, II0 BHHHUKAIOTH 3 TMPUBOIY
BCTAHOBJICHOTO TOPSIAKY NepeOyBaHHs BIMCHKOBOCIYKOOBIIIB y BIHCHKOBiM 4acTHHI ab0
Ha MICIIi CITYXKOH.

OO0’ekTHBHA CTOpOHA KPUMIHAJIBHOTO TMPABOMOPYIICHHS, mepeadadeHoro ct. 407
KK VYxkpainu, mae aBi popmu:

— Jil0 — CaMOBUIbHE 3aJIMIICHHS BIHCHKOBOI YacTHHH ab0 MicHsd CIyXOH, M0
BUMHSAIOTH 0€3 J03BOJY MIpsiMOro abo Oe3nocepeHhOr0 HavdallbHUKA BUHHOTO: 0co0a
YCBIIOMJIIOE€ TIOPYIIEHHSI BCTAHOBJICHOTO MOPSIAKY Ta (PAKT HE3aKOHHOCTI NepeOyBaHHS

103a MeKaMH BIHCHKOBOT YacTHHU 200 MICIIS CITYKOU ¥ Oa)kae 1bOro;
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— Oe3AIsNIbHICTh — HE3 BJICHHS BYAaCHO 0€3 MOBAXKHUX IMPUYMH HA CIyXO0y, TOOTO
HEMOBEPHEHHs 0€3 MOBaXHUX MPHUYMH y BINCHKOBY YaCTUHY YU MICIE HECEHHSI CIYXOU y
BCTAHOBJICHHMI  TEpMiH, 1O  CBiIYUTh TPO  TOPYIICHHS  TOKJIAIEHUX  Ha
B1ICBKOBOCITYKOO0BIIsSI 000B’ I3KIB.

CaMOBUIBHICTh 3QJIMIIEHHSI BIMCHKOBOI YacTUHU ab0 MicUs CIykOH K crHoci0
O3HaYa€ BUMHCHHS 3a3HAYCHHUX JIH ycyleped BUMOTaM HOPMATHBHO-TIPABOBHUX aKTiB 0e3
HAsSIBHOCTI BiJITIOB1IHOTO JI03BOJTY.

MicueM BYMHEHHS KpUMIHAJIBHOTO MpaBonopyuieHHs, nependadenoro ct. 407 KK
VYkpainu, € BiiicbkoBa dacTMHa abo Micie Cclyx0u, TOOTO Tepurtopis, e
BiiCBKOBOCITY’)KOOBEIIb  3000B’si3aHMI  IepeOdyBaTH 3a HAKa30M HaYaJllbHUKA IS
0e3nocepeTHbOr0 BUKOHAHHS TTOKJIaJEHUX Ha HbOTO CITY)KOOBUX 000B’SI3KiB.

Yac BYMHEHHS KPHUMIHAJIBHOTO TIPABOTIOPYIICHHS SK OOOB’S3KOBAa O3HaKa
CaMOBUIBHOTO 3aJIMIIICHHS BIMCHKOBOT 4YacTWHHM abo0 Miclsl CHaykOu, 3a3HayeHa B
nucniosuii ct. 407: a) moHaa Tpu 100M, ajie He JoBIIe HiXK Micsalb (4. 1 cT. 407); 6) moHan
necaTh A10, ane He aoBiIe HiK Micsip (4. 2 cr. 407); B) moHa oauH Micsub (4. 3 c1. 407),
noHaja Tpu 106u (4. 4, 5 ct. 407 KK Vkpaiun).

Kpuminanene mnpaBomopymienHs, nepenoadene cr. 407 KK VYkpainu, wmae
dbopmanpHUN CKJIAM 1 € 3aKiHYCHUM 3 MOMEHTY CAaMOBLIBHOTO 3JIMIICHHS BIHCHKOBOI
JaCTUHU a00 MICLS CIIYKOW BIMCHKOBOCIIYXKOOBIIEM CTPOKOBOI CIIYKOM a00 3 MOMEHTY
He3’ sIBJICHHA 0co0M BYAacHO O€3 MOBaXHUX MPUYMH Ha CIyKOy B pas3l 3BUIBHCHHS 3
YaCTHHHM, MPU3HAUYCHHS a00 TEepeBEeACHHS, HE3 SBJICHHS 3 BIIPSIKCHHS, BIAMYCTKH abo 3
JKYBaJbHOTO 3aKJaay ITiCIsA 3aKIHYCHHsS] MIHIMAJIbHOI TPUBAJIOCTI JISTHHS, BU3HAYEHOI B
KK Vkpainu.

Hisaus, nependauene ct. 407 KK VYkpainu, BCTaHOBIIOE BINMOBINATBHICTH JUIIIE
CHEIaTbHIX CYO’ €KTIB — BIHCHKOBOCTYXO00BIIiB. CrieriatbHUM Cy0’€KTOM CaMOBLIBHOTO
3aJIMIIIEHHST BINCHKOBOT YaCTHHU a00 Micisl Ciry>)kOn Moxke OyTu oco0a, sika JIOCSTIIa BIKY
y. 1 c1.407). Bik KypcaHTIB BHIIMX BIMCHKOBUX HaBUAJbHUX 3aKJaJiB, BHIIUX
HaBUAJIbHUX 3aKJaJIB, Kl MalOTh Y CBOEMY CKJIaJl BIMCHKOBI 1HCTUTYTH, (paKyiabTeTH

BIMCHKOBOI TIATOTOBKH, Kadeapu BIMCHKOBOI TIATOTOBKH, BIJAICHHS BIHCHKOBOT
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MIATOTOBKH, MOX€E CTAaHOBUTHU 16 pokiB, K0 17 pokiB TakUM 0c0OaM BUIIOBHIOETHCS B
pIK 3apaxyBaHHs 0 HABYAJIBLHOIO 3aKJIay.

Ocyanicte y mnpaBonopymieHHi, nepegdoadeHomy cT. 407 KK Vkpainu, wMae
OTOCEpPEIKOBaHE 3HAYEHHS Ta BU3HAYAETHCS IiJ] YaC MEAUYHOTO OTJISY Ha BCTAHOBJICHHS
(akTy IpUIaTHOCTI 0OCOOM 10 TPOXOKEHHS BINCHKOBOT CIIYKOH.

BcTaHOBIEHHS MOMEHTIB MOYATKY ¥ 3aKIHYEHHS MPOXOKEHHS BIHCHKOBOI CIIYXKOU
IIJTKOM 3aJIeKHUTh BiJl crocoOy 3anydeHHs 0 Hel. [liacTaBoro miis moyaTky BiMCHKOBOT
CIy’)kOM € HasBHICTh IOPUIUYHOTO (PaKTy, MOB’S3aHOTO 3 1l CTAPTOM, IJICTABOIO JIJIs
3aKIHUEHHSI € BUKJIIOUYCHHS 31 CIMHCKIB OCOOOBOTO CKJIaJly BIHCHKOBOT YACTUHH Ta B3ATTS
Ha BIACHKOBHI OOJIKY y BIANOBITHOMY OpTraHi.

€IIMHOI 3HAYYIIOK O3HAKOK CYO’€KTHBHOI CTOPOHU CaMOBUIBHOTO 3aJIUIICHHSI
BIICHKOBOT YaCTHHU a00 Miclsg ciyx0u € BuHa. [Ipo iHII1 03HAKK CYO’€KTUBHOI CTOPOHU
(MoTHB, MeTa, eMOIlIHUN cTaH) Oe3nocepeHbo He WaeThes B aucno3uiii cr. 407 KK
VYkpaiau. 3a3HaueHi O3HAKM HE BHIUIMBAIOTH 31 3MICTY aHAII30BaHOTO KPUMIHAJIBHOTO
IIPABOIMOPYIIEHHS, TOMY MOXYTh HaOyBaTU OyAb-SIKOTO BUpPAXEHHS Ta OyTH 3HAUYUIUMU
s kBamiikarii TUTBKM B KOHTEKCTI BIAMEXKYBaHHS BIJl CYMDKHUX CKJIAJIB
KPUMIHAJIBHUX TPABOMOPYIIEHh 32 YMOBH, KOJU BOHHM € KOHCTPYKTUBHMMH O3HaKaMU

CYMDKHUX CKJIJ[IB KpUMIHAIBHUX MPABOTIOPYIICHb.
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PO3/I1LJI 3
OCOBJIMBOCTI KBAJTI®IKALIL, BUIMEKYBAHHS BIJI CYMIKHUX
JISTHB T TIOKAPAHHS 3A CAMOBLIBHE 3AJIMIIEHHSA BIICEKOBOJ
YACTUHU ABO MICIISI CJIYKBU

3.1. KBanidikyo4i 03HaKH CaMOBIJIbHOI0 3aJIMIICHHS BiHCbKOBOI YaCTHHHU 200

Micls CJIy:K0u

3rifHO 3 TOUIMPEHOI0 B TEOpii KpPUMIHAIBHOIO IpaBa MO3ULIEI0, KPUMIHAJbHI
NPaBOMOPYIIEHHS YacoM BYMHSIOTH B YMOBax MmeBHOI oOctaHoBku [162, c. 78].
ApPryMEHTOBAHOIO € AyMKa, 1[0 0OCTAaHOBKA — II€ Ti KOHKPETHI YMOBH, y SKUX BUYHUHSIOTH
KpUMiHaJIbHE TIPABOTIOPYIICHHS 1 SKi CYTTEBO BIUIMBAIOTh HAa BYWHEHE JIisSTHHSA,
0OyMOBITIOIOUH XapakTep 1 CTYIMiHb TSHKKOCTI [iSIHHS Ta CYCHUIBHO HEOE3MeUHNX
Hacmiakie  [202, c¢. 157]. OOctaHoBka BYMHEHHS BIMCHKOBUX KpPUMIHAIBHUX
IPaBONOPYIIEHb MOXe OYyTH 000B’SI3KOBOIO 200 (haKyJbTaTHBHOIO iX O3HAKOIO. Y JisHHI,
nependadeHomy 4. 4 ta 4. 5 c¢1. 407 KK Ykpainu, o6cTaHOBKa BUMHEHOTO Ha0yBa€e 03HAK
KBaTiiKoBaHUX OOCTaBUH, CYTTEBO IMABUIIYIOYH CTYIIHb CYCHUIBHOT HEOE3NMEeYHOCTI
KPUMIHAJIBFHOTO TPABOIMOpYIIeHHS. BianoBigHO a0 monoxkenb 3akoHy Ykpainu «IIpo
BHECEHHS 3MiH 10 KpuMiHaIBbHOTO KOJEKCY YKpaiHu 11010 TTOCHJICHHS BiIIOBIIabHOCTI
3a OKpeMi BiiicbKOBi 310unHW» Bif 12 miororo 2015 poky Ne 194-VIII, wactunu 4 ta 5
cT. 407 KK MaroTh Takuit 3MicT:

«4. CamoBinpbHE 3aJWIICHHS BIHCBKOBOI dYacTMHHM abo0 MicHd  CIyXOm
BIICBKOBOCITY’)KOOBIIEM, a TaKOX HE3 SIBICHHS MOro BYACHO Ha CIykO0y 0e3 MOBaKHHUX
MPUYUH TPUBATICTIO TOHAA TPU M00M, BUMHEHI B YMOBax OCOOJMBOTO MEPIOAy, KpiMm
BOEHHOTO CTaHY, — KaparOThCs TT030aBICHHSM BOJIi HA CTPOK BiJl TPHOX JO CEMH POKIB.

5. CaMOBUIBHE 3aJMIIEHHS  BIMCHKOBOI YacTHUHM ab0 MiCId  CIyXOu
BIMCHKOBOCITYKOOBIIEM, HE3 SIBICHHS HMOro BYacCHO Ha CiykO0y 0e3 MOBaXHUX MPUYUH,

BUMHEHI1 B 001OB11 0OCTAHOBIII, @ TAKOXK T1 caMi i1 TPUBAJIICTIO TTOHAJ TPX 100U, BUMHEHI
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B YMOBaX BOEHHOI'O CTaHy, — KaparOThCs MO30aBIEHHSIM BOJII Ha CTPOK BI M'SITH 10
necatu pokiy [60].

Orxe, kBamipikyrounmu (4. 4 ct. 407 KK Ykpainu) i1 0co6i1MBO KBami(piKyrOUUMHU
(4. 5 cr.407 KK Vkpainu) o3Hakamu JisiHHS, mependoadeHoro ct. 407, € BUMHEHHS
KPUMIHAJIbHOTO TIPABOMOPYIIEHHS B yMOBax ocobmuBoro mnepiony (4. 4 cr. 407) uum
BOEHHOTO cTaHy abo B Oo#oBiii oOctranoBmi (4.5 ct.407). Jloriyno, 1m0 BYMHEHHS
BiiCBKOBOTO KPUMIHAJILHOTO TPABOIOPYIIEHHS B YMOBaX OCOOJMBOTO TIEPiONy 4YH
BOEHHOT'O CTaHy a0o B OOWHOBI 0OCTaHOBLI Ma€ MiIABUIIEHUA CTYMiHb CYCHUIBHOT
Hebe3neyHocti [121, c. 42], mo Tarue 6u1bII CyBOpI BUJIA i PO3MIPH MOKapaHb.

JleTanpHile po3ryisTHEMO 3a3HaueH1 KBani(hiKyroul O3HAKH.

3rigHo 31 cT. 1 3akony Ykpainu «IIpo ob6opony» Bim 6 rpyaus 1991 poxy Ne 1932-
XII, ocobnuBuit mepion — 1e Nepiod, M0 HACTAE 3 MOMEHTY OTOJIOLIEHHS PIIIEHHS PO
MoOUTI3aIi0 (KpiM IUTLOBOT) a00 TOBEIESHHS HOTO 0 BUKOHABIIIB CTOCOBHO MPUXOBAHOI
MOOUTI3allll Y¥ 3 MOMEHTY 3alpOBa/PKEHHsS] BOEHHOTO CTaHy B YKpaiHi a0 B OKpeMux ii
MICIIEBOCTSX Ta OXOIUTIOE Yac MOoO1Ii3allii, BOEHHHH Yac 1 4aCTKOBO BIA0OYIOBHHUI Tepioj
micas  3akiHueHHs BoeHHMX i [68]. [lonoxxkennsmu 3akony VYkpainm «IIpo
MOOUTI3alIHY MIArOTOBKY Ta MoOimizamiro» Big 21 xoBTHS 1993 poky Ne 3543-XI1
3a3HAYCHO, IO OCOOJWMBHMM Tiepiog — Iie Tmepioa (YHKIIOHYBaHHS HAI[lIOHAJILHOT
€KOHOMIKH, OpTaHiB JIepKaBHOI BJIQJM, HIIUX ACPKaBHUX OPTaHIB, OpPraHiB MiCII€BOTO
camoBpsimyBanHs, 30poiHux Cun VYkpaiHu, IHIIUX BIMCHKOBUX (OPMYBaHb, CHJI
[UBUTBHOTO 3aXMCTY, MIANPUEMCTB, YCTAaHOB Ta OpraHi3aiiid, a TaKoX BUKOHAHHS
rpomMajisiHaMu YKpaiHd CBOTO KOHCTUTYIIHHOTO 00O0B’S3KY MIOJO0 3aXHCTy baThKiBIIMHH,
HE3aJIeKHOCTI W TEepUTOpiaIbHOI IUTICHOCTI YKpaiHW, SKUW HacTae 3 MOMEHTY
OTOJIOIICHHS PIlIEHHS Mpo MoOLT3amiio (KpiM IIhOBOi) abo MOBEJAEHHS HOTO 10
BHUKOHABI[IB CTOCOBHO TIPUXOBAHOT MOO1Ti3a1lii UM 3 MOMEHTY BBEJICHHS BOEHHOTO CTaHy B
VYkpaini abo B okpeMuX ii MICIEBOCTSAX Ta OXOIUTIOE Yac MoOuTi3allii, BOEHHHA dYac i
JaCTKOBO BiIOYJAOBHUM TEpioa IMCIs 3aKiHYCHHS BOEHHUX nik [67]. BigmoBimHOo 10
3aKOHOJ]JABYOTO BU3HAYCHHS OCOOIMBOTO TEPIOay, y TMEPIIOMY BHMAAKY aKIIEHTOBAHO
JUIIe Ha 4Yacl OCOOJMBOIO MEpIOAYy Ta BCTAHOBJICHHI HOTO MOYATKOBOTO I KIHIIEBOTO

MOMeHTIB. HaTOMICTh y IpyroMy 3aKkOHI BU3HAYAIOTh 3MICT MOHSTTS «OCOOJMBUID) Yepes
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yac, oOCTaHOBKY M HaBITh MICLIE, Ha SIKI MOUIMPIOETHCS il OCOOJMBOIO IMEpioay Ta
3MIACHIOETHCS (DYHKIIIOHYBAaHHSI PI3HOMaHITHUX CyO’€KTIB (TepUTOpii YKpaiHM 3araiom
Ta/abo0 okpeMux ii MmicueBocteit). OTxe, 0COOIMBUIA MEP10 BU3HAYAE OCOOIUBUI MOPSAIOK
oprasizaiii BiicbKOBUX ()OpMYBaHb Y BIICbKOBUI Yac.

VY HaykoBIf JdiTepaTypl MNOLIMPEHOIO € TMO3ULisA, IO OCOOJMBUN mepiox — Le
OCOOJIMBHI TIOPSATOK JEP’KaBHOTO BIUIMBY 3aralbHOOOOB’SI3KOBOTO XapakTepy IS BCi€i
CUCTEMM OpraHiB jaepkaBHOi Biaau [154, c. 65]. BiH oxorumoe mnepiod MpPOBEICHHS
MoOUTI3al] (KpIM IIJILOBOT), YBEIEHHSI BOEHHOTO CTaHY Ta YaCTKOBO B1I0YJTOBHUI TIEpioA
micis 3akiHYeHHs1 BoeHHUX Aii. B Ykpaini ocobnuBuii nepios po3smnodancs 3 18 Oepes3Hs
2014 poky, a camMe — 3 MOMEHTY OIPWIIOJIHCHHS YKa3dy BHUKOHyBaua OOOB’s3KIB
[Ipesunenta Ykpainu Ne 303/2014 «IIpo vyacTkoBy MOOLTi3a1lio», 1 TpuBae aoHuHI [184].
Omxe, TpaBWIBHUM € TBepkeHHS ['. ['aHOBOI m0/I0 MOYaTKy OCOOJIMBOTO MEpioay 3
MOMEHTY HaOpaHHS YWHHOCTI pimeHHsAM IIpe3wpeHta YKpaiHH, SKHM OTOJIOIIYETHCS
Moo LT13aIs [39, c. 63—64].

OcoOnmBuii mepion mepeadadae OCOOJMBUN TPABOBUN PEXKHUM, METOKO SIKOTO €
3aXMCT bBaThKIBIMMHM, HE3aNIeXKHOCTI # TepuTOpiambHOi IimicHocti Ykpainu. Horo
OCOOJIUBICTh TMOJSATAaE B  CIHEIMIAJIBHOMY, BIIMIHHOMY BiJl 3BHYalHOTO, TMOPSIKY
G yHKITIOHYBaHHS HAI[IOHAITHLHOT €EKOHOMIKH, OPTaHiB JepKaBHOI BJIaJIH, 1HIIUX JIEPHKABHUX
OpraHiB, OpraHiB MICIIEBOIO caMOBpsiayBaHHs, 30poitHux Cun VYkpainu, IHIIHX
BIiChKOBHX (DOPMYBaHb, CHJI IUBUIBHOTO 3aXKCTY, MIAMPUEMCTB, YCTAHOB Ta OpTaHi3ariii
[180, c. 63]. [na ocobmuBoro mepiogy XapakTepHUMHU € BU3HAaU€Ha B 3aKOHI YKpaiHu
«IIpo MoOiTi3amiiiHI MATOTOBKY Ta MOOLII3aIiio» IMOBEMIHKAa (PI3MUHHX 1 IOPUIAIHUX
0ci0, THMYacoBe BBEICHHS JACSKUX NpaBwiI ab0 BHIIIYYEHHS 13 3arajlibHOOOOB’SI3KOBHX
MPaBOBUX HOPM TEBHUX TMPUNHUCIB, BCTAHOBJICHHS KOHTPOIIO 33 JOJEpPNKAHHIM
mpaBomopsAKY y cepi Horo il Ta BBeJieHHsT 00MexyBanbHuX 3ax0iB [ 180, c. 65].

Boennuii yac HacTae 3 MOMEHTY OTOJIOIICHHS CTaHy BifHM 4 ()aKTUYHOTO TIOYATKY
BOEHHUX JId Ta 3aKiHYYETHCS B JICHb 1 4ac MpHUNUHEHHS cTaHy BiitHM [68]. HatomicTh
0COOJIMBUN MEPI0 MOXKE JIATH B JAepkKaBl W 0€3 OrojIomIeHHS BOEHHOTO CTaHYy, OCKUIBKU

BOEHHI [111 MOKYTbh TPUBATH Ha ii TepuTOpii 1 6€3 Hhoro [39, c. 66].
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BinOynoBHuil nepioJ sIK OCTaHHIM eTanm 0COOJIMBOrO MEPIoy B 3aKOHOAABCTBI HE
Bu3HaueHo. Ha nepekonannsimu I'. ["aHoBoOi, 3rigHo 3 1. 8 cT. 26 3akony Ykpainu «IIpo
BIICBKOBUI OOOB’SI30K 1 BIMCBKOBY CIIy»KO0y», ocoOiuBUM mepion Oyae AiATH Mmicis
3aKIHYEHHS BOEHHOTO 4Yacy W OroJIOLIEHHs pilleHHs mpo aeMmooinizanito. Ilicis moBHOro
BUKOHaHHS Ykazy [lpe3sunenta Ykpainu «lIpo pemoOunizaiiro» y CTpOK, 3a3HAUYECHUU y
HbOMY, KOJIM €KOHOMIKA KpaiHU MOYHE (PYHKI[IOHYBAaTH B OCOOJMBHX yMOBax, a 30poiHI
Cunu  VYkpainu, iHIII BiiicbkOBI (OpMyBaHHS, OINEpPATUBHO-PSTYBAJIbHI CIYKOU
UBUILHOTO 3aXUCTYy MOYHYTh 3aCTOCOBYBATH MOPAJIOK OpraHizaiii poOoTH il popmyBatu
mITaT, nepeadadeHuit st MUPHOTO Yacy, MOKHA OyJle BBOKAaTH 3aKIHUYEHUM BiOYAOBHUMN
nepioa, Mpo SAKUK imeTbest B 3akoHax Ykpainu «IIpo obGopony VYkpainu» 1 «llpo
MOOLTI3aIliiHy MiATOTOBKY Ta MOOUII3aliio», a OCOOJIMBUN Tepioj y JepxkaBl —
3aBepieHuM [39, c. 67]. B. B. TononpHiupbkuit 1 b. M. TudHa BUCIOBIIOIOTH TPOTUIIEKHY
OYMKY WIOJ0 3aKiHYEHHs TepMiHy il ocoOnuBoro mepioay. BoHW BBakaioTh, IO B
3a3HAYEHUX BHUIIE 3aKOHOAABYMX aKTaX HEMA€ YITKOTO BU3HAUYECHHS MOMEHTY 3aKiHUEHHS
O0COOJIMBOTO TEpioAy, VYHACHIIOK 4YOro BHHUKAE IOpUIMYHA HEBU3HAUCHICTh, SKa
MOIIMPIOBATUMEThCS 1 Ha BCi BiAnoBiaHI HopMu KK, 1110 MOke pU3BECTH HA TIPAKTHUIIL 10
yCKJIaJHEHb Yy TIpaBo3acTocyBaHHi [ 180, c. 232].
HeBusnauenicte TpuBanocti misHHS B 4.4 cr.407 KK VYkpainm, 3a3HaydaroTh
H. A. Opnosceka Ta  IO. Il CremanoBa, yCKIaJHIOE WOro PO3MEKYBaHHSI 3
aIMIHICTPaTUBHUM TPABOMOPYIIEHHAM, TniepeadadeHum 4. 4 cr. 172-11 KVYnAll
«CaMOB1UIbHE 3aJIMIIICHHS BIHCHKOBOT YacTUHH 200 Mics ciykom» [139, c. 513].
Jlo HaOpanHs 4ynHHOCTI 3akoHOM YKpainu «[Ipo BHECeHHs 3MiH A0 KPUMIHAIHHOTO
Ta KPUMIHAJIBHOTO MPOLIECYaIbHOTO KOAEKCIB YKpaiHU 11010 YCYHEHHS CyNepeyHOCTel y
KapaHOCT1 KPUMIHAJIBHUX MPAaBOMOPYIICHb» [64], YYMHEHHS CaMOBUIHBHOTO 3aJIMINEHHS
BICHKOBOI YacTHHU abo0 Miclsg CiIyKO0u Ha cTpok A0 3 Ta no 10 nHIB B yMoBax
ocobimuBoro mepioxy, mnepembadene 9.4 cr. 172-11 KYnAIL, oxomroBanocs 4. 4
ct. 407 KK Vkpainu, ajpke OCTaHHS MICTHIJIA TIOCWJIAHHS Ha O3HAKW CyO’€KTa, a HE Ha
TpuBalicTh BunHeHHs AisiHHS. [IpoTe, Ha nymky H. A. Opnoseskoi Ta 1O. I1. CtenanoBoi,
y Takii cuTyallii HasgBHA KOJI31 3aKOHOJABYUX MPUIHUCIB: 3aKOH Ma€ OyTH YITKUM 1

nepeadadyyBaHUM y CBOEMY 3aCTOCYBaHHI. Y pa3l HasiBHOCT1 KOJIi31d B 3aKOHOAABCTBI
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3aKOHO/IaBY1 OpTraHy MalOTh IX BUPIINIYBaTH B KOHTEKCT1 MPUHIIMITY BEPXOBEHCTBA MpaBa, a
He 00’€KTHBHOi 3aKOHHOCTI, TOOTO Ha KOPUCTh OCOOU. ¥ 3B’SI3Ky 3 LIMM JOCHIIHHII
MPOIOHYBAIX BHECTH 3MiHHM 110 4. 4 cT. 407 KK Ykpainu, 1100 HOBOCTBOpEHa HOpMa YITKO
CTOCyBajacsi CaMOBUIBHOIO 3aJIMIIEHHSA BIMCHKOBOI YacTUHU abo0 Micls CIyK0w,
BUMHEHOTO MOHAJ CTPOKHU, 3a3HadeH1 B u. 4 c¢1. 172-11 KYnAIl, 1 Bukiactu AUCIO3HUIIIIO
4. 4 c1. 407 KK y Takit pempakuii: «/lissHHs, nependayeHi YaCTUHOIO MEPIIOI0 Ta JIPYrok0
II€T CTaTTi, BAMHEHI B YMOBaX OCOOJIMBOIO MepioAy, KpiM BOEHHOTO CTaHy, — ...» [139, c.
513].

[IpaBunbHO Oyno kBamiikoBaHO [ii 0coOM B TaKOMy MpUKIaAl 13 CYyJIOBOI
NpakTuKu. Bupoxom Kocmoninbcbkoeo pationnozo cydy Pisnencokoi obnacmi y cnpasi
No 564/523/19 ecmanosneno, wo FO. uunus KpuminaibHe npasonopyuleHts, nepedbayere
y. 4 cm. 407 KK Vkpainu. 3okpema, conoam IO., 600ii 2-i eaydouunoi camoxioHo-
apmuiepilicokoi bamapei 1-co 2ayouyHo20 CAMOXIOHO-APMULEPIUCLKO20 OUBIZIOHY
BILICLK0BOI yacmunu, 0yOyUU BILCLKOBOCTYHOOBYEM BIliICbKOBOT CLyoHCOU 3a KOHMPAKMOM
0cib ps006020 CKIA0Y Ma NPOXOOAUU BIUCLKOBY CAVIHCOY, OitoUU 3 NPAMUM VYMUCIOM, 8
YM0O8ax 0cobausoco nepiody, Kpim 6oenHoco cmany, 16 xgimusa 2018 poky 6au3vKo
08 200 00 x6 6e3 06YOb-AKUX NOBANCHUX NPUUUH, 3 MEMOK MUMUACOBO VXUIUMUCS 8I0
BILICLKOBOL CILYoHCOU, CAMOBIILHO 3ANUWUE Micye Cayxcou — micye mabipHo2o 300py
giticbkoeoi uacmunu 1 0o 09 200 00 xé 20 uepsns 2018 poky, 00 momenmy 3 ’s671eHHS 00
BILICLKOBOI YaCMUHU, NPOBOOUE CIVIHCOOBUL HAC HA GIACHUU PO3CY0, He NO8 SI3AHUl 3
NPOXOONCEHHAM BILICHKOBOI CIYHCOU, 3 Micyem C8020 NOCMILIHO20 npoxcusants. Omorce,
ceoimMu Oiamu, AKI NOAeANU 8 CAMOBIIbHOMY 3ANUUEHHI MICYS CLYHCOU, GUUHEHOMY 8
YMOBAx 0cobnu6020 nepiody, Kpim 80€HHO20 cmany, F0. 6uuHus KpuminaivHe
npasonopyuienus, nepeodauene y. 4 cm. 407 KK YVkpainu [28].

3rigHo 31 c1. 1 3akony Ykpaiau «I[Ipo ob6opony» Bim 6 rpymast 1991 poky Ne 1932-
XII, BoeHHMIT cTaH — 11 OCOONHMBHUI MPABOBUN PEKWM, 11O BBOAUTHCS B YKpaiHi abo B
OKpeMHX 1ii MICIEBOCTAX Yy pa3l 30poiHOI arpecii uM 3arpo3W Hamaay, HEOe3MEeKu
JepKaBHIA HE3alleKHOCTI, 11 TEpUTOplaNbHIA LUIICHOCTI W mepeadadae HaaaHHS
BIMIOBIIHUM OpraHaM JeprKaBHOI BJaaM, BIHCHKOBOMY KOMAaHAYBaHHIO Ta OpraHam

MICIIEBOTO CaMOBpPSIAyBaHHS TMOBHOBa)XK€Hb, HEOOXIMHUX [JI1 BIABEPHEHHS 3arpo3d Ta
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3a0€3MeUeHHs] HallloHaJIbHOI O€3MeKH, a TakKoXX THUMYacoBE, 3yMOBIIEHE 3arpo3olo,
O0OMEKEHHSI KOHCTUTYLIMHUX MpaB 1 cBOOO JIOJUHU 1 IPOMaJIHUHA Ta MpaB 1 3aKOHHUX
IHTEpEeCIB IOPUAMYHUX 0C10 13 3a3HAYEHHSM CTPOKY Jiii LUX OOMEXeHb [68].

Boennuit cran B Ykpaini B XXI ct. 0yno BBeaeHo Ykasom Ilpesunenrta Ykpainu
Ne 390/2018 «IIpo pimenns Panu HamioHanbHOi Oe3neku 1 00OpoHU YKpaiHu Bif
26 nucronanga 2018 poky “llono Haa3BUYAMHMX 3aXO[IB 13 3a0€3MEUEHHS JEPKABHOTO
CYBEpPEHITETY 1 HE3aJIe)KHOCTI YKpaiHW Ta BBEACHHS BOEHHOTO CTaHy B YKpaiHi”», a 3
24 motoro 2022 poky — yka3zamu [Ipe3unenta Ykpainu «IIpo BBE€JIeHHSI BOEHHOTO CTaHy B
Vkpaini» Ne 64/2022 Big 24 mororo 2022 poky, Bia 14 6epesns 2022 poky Ne 133/2022,
Big 18 kBiTHA 2022 poky Ne 259/2022, Big 17 tpaBHs 2022 poky Ne 341/2022, Bin
12 cepriast 2022 poky Ne 573/2022, Big 7 auctomaga 2022 poxy Ne 757/2022, Bin
19 mrotoro 2023 poky Ne 58/2023 [187].

VY HaykoBiil JiTepaTypi HEMae YITKO BU3HAYECHOT MO3MIIT I10JI0 PO3YyMIHHS TepMiHa
«BoeHHUU ctan» [115, c¢. 114]. Y Hu3ml J0CHKEHh HAYKOBIII BOEHHUW CTaH
IPUPIBHIOIOTH 10 «00HOBOI 00cTaHOBKM» [46, c. 381] um 10 «OCOOJMBOTO TEPIOAY»,
3a3HaYar04M, 10 BOEHHHUM CTaH € BUAOM OCOOJHMBOTO MEpioly K OCOONMBMIA TPaBOBUHN
PEXKUM, MK ITUMU TEPMIHAMH € BIIHOIIECHHS MIANOPSIKYBaHHS, TOOTO BITHOIICHHS MIX
POJIOBHM TMOHSATTAM («OCOOJMBUN TIEPI01») 1 MOHIATTAM, III0 BUPAXKa€ OJIMH 3 BHJIIB IIbOTO
pony («BoeHHHU ctan») [137, c. 187—188]; mo ocobiamBOrO MEpiony HaJICKUTh BOEHHUN
yac, SKUW HAcTa€ 3 MOMEHTY (DaKTHUYHOTO TIOYaTKy BOEHHUX i, SKI MOXYTb
3MIACHIOBATH B 0O0IOBI 0OCTAaHOBIIN MMiJ Yac 0e3MocepeTHhOTO 3aCTOCYBaHHS BIMCHKOBOT
30poi 1 TEXHIKKM CTOCOBHO BiiickkoBoro cympotuBHuKa [180, c. 234]. 3 ornsany Ha nOrivHi
BIIHOIIIEHHS] MDK TIOHATTSAMH «OCOOJMBHM TIEpiog» 1 «BOEHHUWM CTaH», 3a3Hadae
A. OHHCBKIB, OYECBHJIHO, IO TOHATTS «0OWOBa OOCTAaHOBKa» HE CYMICHE 3 IIUMH
noustTsamu [137, c. 190].

Haromicte aeski BuYeHI po3pi3HsAOTH i sBumma [111, c. 4], cTBepKyroun, IIo
KOHCTPYKIIiS 3HAYHOI KUTBKOCTI KPUMIHAIBHO-TIPABOBUX HOPM HE A€ MiJACTaB MOMUIATH
Take TBEP/DKEHHS, TOMY IO BOHH OINEPYIOTh OKPEMHMH TIOHATTSIMH «OCOOJIHUBOTO
nepioay» Ta «BoeHHOro crany». Ananiz HopMm KK Ykpainu cBiTuuTh Npo BUKOPUCTAHHS B

HbOMY OKPEMUX IMOHITh «O0COOJUBUN TIEep10» 1 «BOEHHUM cTany. [18, ¢. 199]; ocobnuBuii
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nepioJl 3a 4YacoM MOXK€ He 30Iratucs 3 MepioJJoM BOEHHOTO CTaHy 4 30pOiHOro
KOH(MJIKTY a0o B3arayji He OyTW MOB’si3aHUM 3 OcTaHHIMU [44, c. 87]. 3 orisgy Ha
BUKJIaJICHE, OOTPYHTOBAHOIO BUJAETHCS TMO3UIIIS, 110 TEPMIH «BOEHHUU CTaH» 1 «0oHOBa
00CTaHOBKa» MAalOTh CIUIbHI PHUCH, OCKUIBKM BOEHHUH CTaH MOXYTb BBOJAUTH 32
HasiBHOCTI 00HOBO1 00CTaHOBKM 4M 30poitHOro koHGikTy. BoaHoyac BOHM MaroTh 1
CaMOCTIHE KPUMIHAJILHO-IIPABOBE 3HAUCHHSI, TOMY 1[0 HE 3aBXKU 3a HasBHOCTI OOMOBOT
00CTaHOBKH 4M 30pOMHOI0 KOH(IIIKTY BBOJASTH BOeHHM cTaH [36, c. 310].

AHai3 3aKOHO/IaBUMX TIOHATH «OCOOIMBUI MEPIOT» i KBOEHHUN CTaH», 3a3HAYAIOThH
I. A. Baptunenpka ta O. M. Illapmap, nae migcraBu ajisi BUCHOBKY, IO «OCOOJUBHUI
nepio» 3a 3MICTOM € IIUPIIMM IOHSATTSM, HDK «BOEHHHHM CTaH»: YacOBUU TMeEpiof,
IPOTATOM SIKOTO Ji€ OCOOJIMBUI TIEPiOJ] YU MPABOBHI PEKUM BOEHHOTO CTaHy, BU3HAYAE
yac BUMHEHHS KPUMIHAJIBLHOTO MPABONOPYIICHHS, a 3a3HAYCHHS TOrO (DAKTy, 110 BOEHHUH
CTaH MO)Xe OyTH BBEIIEHO Ha BcCiil Tepurtopii YkpaiHu abo B OKpeMHux ii MiCIIEBOCTSX,
oOMexye Miciie a00 00CTaHOBKY BUYMHEHHSI IIbOTO KPUMIHAIBHOTO IIpaBomopyiieHHs [ 18,
c. 202-203].

Tomy mu moninsemo nymky A. A. Bo3HiOka Mpo HEMOMXIHUBICTH OTOTOKHEHHS
TEPMIHIB «OCOOJMBHI IMEpio» 1 «BOEHHUW CTaH», a/pKe BOHM XOY 1 B3aEMOIIOB’s3aHI,
OJIHAK BIIMIHHI 32 3MICTOM: TEPMiH «OCOOJIMBHI IEPi0J» OXOIUTIOE BOEHHHUH CTaH, OJHAK
HE HaBIaKW, a BOEHHUH CTaH € OJJHOYAacHO W ocoOmmBuM mepiogom [36, c. 311]. Kpim
TOT0, IPUBEPTAE yBAry MonoxkeHHs nmpoekTy HoBoro KK, ne cepen o3Hak ckiaay 3JI04HHY,
[0 TiABUIIYIOTh TSKKICTh YMHUCHOTO 3JIOYMHY Ha OJWH CTYMiHb, TOPIBHAHO 3 0a30BUM
CTYTIEHEM TSKKOCTI 3JI0YMHY, BUSHAHO «BUMHEHHS 3JI0YMHY B OCOOIHMBUH mepiof abo mif
yac HajJ3BU4aiiHOro crtany» [36, c.311]. «BoenHuii ctan» cepel THX O3HAK CKJaTy
3JI0YHHY, 10 MIABUIIYIOTh TSXKKICTh YMUCHOTO 3JIOYMHY HAa OJHWH CTYIiHb, TTOPIBHSHO 3
0a30BUM CTYMEHEM TSIKKOCTI 3JI0YMHY, HE 3a3HAYEHO.

OcoOnMMBOCTI BOEHHOTO CTaHy fK KBami(iKylouOi O3HAKHM CTOCYIOTHCS TaKOTO:
a) BOEGHHUW CTaH SK O3HaKa KPUMIHAIHHO KapaHOTO JMiSHHS TOBUHEH OYyTH dYITKO
3a3HaueHuM y TekcTi KK, 31e0uipmoro — y Iucno3unisgx crateil; 0) BOEHHHUM CTaH SIK
KkBali(iKyroua O3HAKa Ma€ IMIEPATUBHUM XapakTep. Y pa3i BCTAHOBJICHHS BiJMOBIIHUM

opraHoM (hakTy TOro, II0 KpUMIHAJIbHE MPaBOMOPYLIEHHS OyJO BUMHEHO CaM€ 3a YMOB
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MPaBOBOI'0 PEKUMY BOEHHOTO CTaHy, 3aCTOCYBaHHS HOPMH, 1110 BCTAHOBJIIOE CAHKIIIIO 32
Take AISTHHS, € OOOB’SI3KOBUM; B) BUMHEHHSI KPUMIHAJIBHOTO MPABOIMOPYILICHHS 3a YMOB
BOEHHOTO CTaHy ICTOTHO BIJIMBA€ Ha CYCHUIbHY HEOE3MEYHICTh MiSIHHS LUISIXOM
MpU3HAYEHHS OUIBII CYyBOPOro mokapaHHs [7, c. 114].

Bupoxom Koszeneyvkoco paiionnoco cyody UYepniciecvkoi obnacmi 6i0 18 ciuns
2023 poky (cnpasa Ne 734/14/23) ecmanoéneno, wo B., 6yoyuu siticokogocnyscobosyem
BILICLKOBOI CYHCOU 30 NPUZ0BOM NIO 4aAC MOOLNI3AYII 3 MEMO MUMYACOBO YXUIUMUCS BI0
BILICLKOBOI CILyoHCOU, 3HAIOYUU NPO me, WO NOBUHEH NPOXOOUMU BIlICbKOBY CyiHCcOY 8 YMOBAX
0cobauso2o nepiody ma 8oennoco cmauy, 3 20 aunusa 2022 poxy 0o 28 epyous 2022 poxy
CamMoginbHo 3anumug Gilicokogy yacmuny. Hozo 0ii 6yno xeanighixosano 3a u. 5 cm. 407
KK Vxpainu — camosinbhe 3anuuients 8itiCbKO80I YaCmMuHu GillcbKOBOCIYHcOo8yem (Kpim
CMPOKOBOI CIyHCOU) mpusanicmio noHao Oecimv 0i0, BUUHEHE 6 YMOBAX BOEHHO2O
cmany [27].

BignoBigno mo mpumitku g0 ct. 402, OGoiioBa obcranoBka B poszauni XIX KK
VYkpainu — 006CTaHOBKa HACTYHaJIbHOrO, OOOPOHHOTO YH IHIIOTO 3arajibHOBIHCHKOBOTIO,
TAHKOBOT'O, MPOTUIIOBITPSHOIO, MOBITPSHOTO, MOPCHKOTO 0010, TOOTO Oe3nocepeaHbOro
3aCTOCYBaHHSI BIMCHKOBOI 30pOi 1 TEXHIKM CTOCOBHO BIHCHKOBOTO CYNPOTHBHHKA a0o0
BICHKOBUM CynpoTUBHHKOM. OOcTaHOBKa 0010, y sAKoMy Oepe ydacTh BiliCHbKOBE
3’€IHaHHSA, YacTHHA (Kopabenb) abo MiAPO3/IiJl, POMOYMHAETHCS 1 3aKIHUYETHCSA 3 HAKa3y
Ipo BCTYM Y Oiif (mpunrHEeHHs 0010) 200 3 (aKTUIHOTO TTOYATKY (3aBepIIeHHs ) 0010.

Jlo MOMEHTY 3aKOHO/IaBYOT'0 BU3HAUCHHS 3MICTY «00i0Ba 00CTaHOBKA» B MPUMITII
no ct. 402 KK VYkpainu B Teopii KpUMiHAIBHOTO MpaBa HAYKOBI[I MPOIOHYBAIU pPi3HE
TpaKTyBaHHS IBOT0 MOHATTS [116, c. 126]: sk meBHUI cTaH BIHCHKOBHUX 3’ €IHAHb, YACTHUH
(xopabmiB) Ta (abo0) mimpo3ainiB, mepedyBalOYu B SIKOMY, BOHU BEIYTh MOTO/KEHI Iii 3
METOI0 3HEMIKOKEHHS (PO3TpOMY) BIHICHKOBOTO CYNPOTHBHHKA, 3aBOJIOTIHHS BaXKJIMBUMU
paiionamu (pyOexxamu) ab0 yTpUMaHHS iX 1 BAKOHAHHS IHITUX TaKTUYHUX 3aBAaHb [ 162,
c. 102]; mepiom 3HAXOIKEHHS BIMCHKOBOI YAaCTUHU, WIAPO3NUTY, OKPEMHUX BIUCHK ¥y
0e3nocepeTHbOMY 3ITKHEHHI1 Ta MPOTUOOPCTBI 3 MPOTUBHUKOM, MiJITOTOBKA YW BEJICHHS
6oto (00lOBOI omepairii), 10 MOKE€ BUHUKHYTH SIK Y BOEHHUM, Tak 1 B MupHuit yac [190,

c. 13]; mepiom  3HAXOMKEHHS  BIMCBKOBOI  YacCTWHHM,  MIAPO3JAUTY,  OKPEMHUX
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BIICBKOBOCITY>)KOOBILIIB y Oe3mocepeAHbOMY 3ITKHEHH1 3 MPOTHBHUKOM, MIATOTOBKAa YU
BelleHHs 0oro (OoitoBoi omeparii) [144, c. 250]; mepeOyBaHHS BIMCHKOBOiI YaCTUHH B
yMoBax 0e3nocepeaHboi MAroToBKU A0 0010 un BeaeHHs 6oto [162, c. 80, 88].

boiioBo10 00CTaHOBKOIO BBaXKaIOTh CYKYIHICTh (AKTOpiB ¥ yMOB, 3a SKHUX
3M1MCHIOIOTH MIITOTOBKY Ta BeJeHHs 0oto (omepartii) [19, c. 483], HallBaXXIMBIIIUMH 3 HUX
€ CTaH CWJ TNPOTUBHUKA (CKJaJ, OO€3MaTHICTb, YrpyNOBaHHS, HaMipu W MOKIMBUN
XapakTep Iiil); CTaH CBOIX BIMCHK (CKJaJ, MICIe pO3TallyBaHHS, YKOMIUIEKTOBAHICTb,
3a0€3IeUeHICTh, MOPAJIbHO-00MOBUHN yX, 00€3/aTHICTh 1 O0HOBI MOXKIIUBOCTI1); XapaKkTep
MicleBOCTI (penbed, HASBHICTH MPUPOJHUX YKPHUTTIB 1 MEPEHIKOJ, CTaH JOPOKHBOI
Mepexi), KIIMaTU4HI, TAPOMETEOpONIOriyHl i TOMOreoAe3nyHi J1aHi; mopa poky i A00u;
TEPMIHU MIATOTOBKH J10 OOMOBHX Jii Ta BUKOHAHHS TMOCTAaBJICHOTO OOMOBOrO 3aBJaHHS
tomo [137, ¢. 188]; cykynmHICTh 00’€KTUBHUX OOCTaBHMH COLIAJILHOTO, KJIIMAaTHYHOTO M
HIIIOT'O XapakTepy, 10 BHHHUKAIOTH y 3B’S3KYy 3 peati3ali€lo TAaKTUYHUX J1d BIACHK MiJ
gac 000poHU a00 Hamaay y BUI1 OpraHi30BaHUX Ta Y3TOKEHHUX yJ1apiB, BOTHIO 1 MAHEBPIB
(botioBuX [iif) 3’€gHAHb, YACTUH 1 WIAPO3AUTIB 3 METOK 3HHUINCHHS (PO3rpomy)
NPOTUBHUKA, BIIOWUTTA HOTO yAapiB 1 BHUKOHAHHS IHIIMX OOMOBHX 3aBJaHb, IO
3MIMCHIOETHCS B 0OMEXEHOMY MICIII Ta MPOTATOM CTUCIIOTO Yacy [7, ¢. 114—115].

B. Il. bomaeBchkuili BM3HAYa€ CHIBBIOHOIIEHHS MOHATH «00iloOBa 0OCTAaHOBKa» Ta
«OO0MOBI J111», CTBEPKYIOUH, IO MOHSITTS «00ioBa 00CTAaHOBKA» OXOILTIOE «OOMOBI Aii», a
BOHH CIIBBITHOCSATBCS K Iiie Ta dacTtuHa [8, c. 183]. BcTaHOBIIEHHS JIOTIYHOIO
B32€EMO3B’SI3Ky MDK TIOHSATTSIMU «OCOOJNMBHI TIEpioa», «BOEHHUU cTaH» 1 «OoloBa
oOcTtaHOBKa», BBakae A. OHHUCBHKIB, JOMOMAaraloTh BUOKPEMHUTH TaKy O3HaKy OOMOBOI
00CTaHOBKH: HAsIBHICTh 0OMOBOi OOCTAaHOBKM HE MOK€ OyTH OOYMOBIEHA MPUHHITHUM
pIIEHHSIM TEBHOTO OpraHy Jep)KaBHOI BIaAW MPO yac ii movyaTky Ta 3akiHdeHHs. Yac
MOYaTKy ¥ 3aKiHYeHHs OOWOBOi OOCTAHOBKM HE PETJIAMEHTYEThCS HOPMATHBHO, BiH
BUHUKAE Ta TPUNUHIETHCS B MOMEHT KOHKPETHHUX yMOB BYMHEHHS 3JI0YMHY, KOJIH
BiIOyBa€ETHCS BEJCHHS OO0 Ta BUKOHYEThCSI KOHKpEeTHE OoiioBe 3aBmanus [ 137, c. 188].

IcToTHHMM 03HaKaMu 00HOBOi 0OCTAHOBKH, 1110 BU3HAYAIOTH 1i CYTHICTD, €:

1) po3yMiHHS 1 IK CYKYITHOCT1 00’ €KTUBHUX OOCTaBUH COLIAJIbHOI0, KIIIMAaTUYHOTO

W 1HIIOrO XapakTepy, 110 BUHUKAIOTh y 3B’SI3KYy 3 peai3alli€l0 TAKTUYHUX M1 BIICBK y
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BUJII OPraHi30BaHUX Ta Y3rOJKEHHUX YyAapiB, BOTHIO Ta MaHEBpIB 3’€JIHaHb, YACTUH 1
MIPO3ALTIB Ha BAKOHAHHS OOMOBOT0 3aBIaHHS;

2)il BHMHMKHEHHS MIJ dYac BEJCHHS 3arajilbHOBIHMCHKOBOIO, BOTHEBOTO,
MPOTUIIOBITPSHOTO, TOBITPSHOT'O ¥ MOPCHKOI0 0010, @ TAKOX MiJ 4ac 000poHH a00 Hanagy
3’€ITHaHb, YACTUH 1 MIJPO31JIIB;

3) mianopsAaKyBaHHs 000 METi 3HUIIEHHS (pO3rpoMy) MPOTUBHHUKA, BIAOUTTA HOTO
yIapiB 1 BUKOHAHHS 1HIINX 0OHOBUX 3aBJaHb;

4) oOMexxeHICTh 0OMOBHX 1l MPOCTOPOBUMHU MeEXaMU — 3aCTOCYBaHHS YJapis,
BOTHIO 1 MaHEBpPIB Y MEBHOMY OOMEXKEHOMY MICIli, YaCOBUMU MEXaMH — 3aCTOCYBaHHS
yJ1apiB, BOTHIO i M@HEBPIB MPOTATOM CTUCIIOTO MPOMIKKY Yacy, IO Ma€ IIBUIKOTUTMHHUN
xapakrep [137, c. 193].

BoiioBa 00CTaHOBKA OXOIUTIOE CYKYITHICTh TAKMX YNHHUKIB T4 YMOB, SIKi BILTUBAIOTh
Ha 0O0OB1 Al B MEBHOMY PaiioHI ¥ y NMEBHUI MPOMDKOK 4acy: 1) cTaH CWJI MPOTHBHHKA
(floro ckiaj, MICIE3HAXOKEHHS, MOXJIMBI 3MiHA B I'pYyIyBaHHI BIMCBK, XapakTep dii);
2) cTaH CcuJI BIWCBHK (TTOJOKEHHS, 3a0e3MeueHHs, OOMOBI MOMUIMBOCTI); 3) Xapakrtep
TpaAMIIiHOT, XIMI4HOT Ta OakTepioJoriuHoi 0O0CTaHOBKH; 4) YMOBU MICIIEBOCTI,
€KOHOMIKY paloHy; 5) CKJag 1 HacTpoi MICIIEBOrO HAacelieHHs; 6) KIIIMaTU4YHI YMOBH;
7) yac 1o6m ¥ poky; 8) yac, KoM Ma€e OyTH BUKOHAHO 3aBJaHHS.

H. A. Opnosceka Ta O. I1. CtrenanoBa npoIroHYIOTh TaKy OCOOJHUBO KBaTi(iKyr0Udy
03HAaKy, K «BUMHEHHs B OOHOBii 0O6cTaHOBII», 3i cT. 407 KK Ykpainu BHKIIOUMTH. IX
apryMeHTaIlisi CTOCYEThCS TOro, 1o OoiioBa 0OOCTaHOBKAa MOKe OyTH HasBHa # 3a
BIJICYTHOCTI BOEHHOTO CTaHy, a 3a CaMOBUIBHOTO 3aJIUIIEHHS BIACHKOBOi YacTHMHH a0o
MicIsl CIy)kOu B OOMOBiM 0OcTaHOBIII ocoba 3anuinae Micisg BeAeHHA Ooro. Tomy 3a
HasiBHOI KOHCTPYKIii ¢T. 407 KK VkpaiHu BHHHKae KOHKYPEHIISI HOpM, Tepen0adeHnx
9. 5 ct. 407 1 ct. 429 KK, omnieto 3 ¢hopM MiTHHS SKOi € CAMOBUTBHE 3aJTUIIICHHS TIOJIT 0010
[139, c. 514]. Came TOMy OCHITHUII MPOMOHYIOTh BH3HAYATH CAMOBLUIbHE 3QJIMINCHHS
BIICBKOBOT YacTWMHH a00 MicIs CiIy)KOu, BYMHEHE B YMOBaX BOEHHOTO CTaHy,
KPUMIHAJIBHO MPOTUIPABHUM HE3aJIEKHO BiJl CTPOKIB, MPOTE BUKIIOYUTU TaKy OCOOJIMBO
KBali(iKyIOUy 03HAKY, K «00iloBa 00CTaHOBKa», BUKJIABIIU AucHo3ullito 4. 5 cT. 407 KK

B Takiil penakiii: «CaMOBUIbHE 3aJIUIICHHS BIMCHKOBOI YacTHHU ab0 MICHs CIYy»XOHU, a
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TAaKOX HE3 sBJICHHS BYAaCHO Ha ciyx0y 0€3 MOBaAXHHUX NPHUYMH, BUMHEHI B yMOBax
BOEHHOIO CTany, — ...» [139, c. 514].

BboiioBa o6cTanoBka, 3a3Hauae M. M. CeHbKO, MOKE€ BUHUKATU W y MUPHUHN Yac i
yac yd4acTl YKpaiHChKUX BIHCBKOBOCTYKOOBIIB B MHPOTBOPYMX MICISIX, OCKUIbKH
BUKOHaHHS iX (YHKLIM y 30HaX MOJITUYHOI HECTAOUIBHOCTI Ta BIMCHKOBUX KOH(IIIKTIB
MOXK€ CIPUYMHHUTH HaIagu OJHIET 31 CTOPIH KOH(JIKTY 4M MEBHUX O30pOEHUX TPyl Ha
HUX. ToMy BuUWHEHE 3a ONMUCAaHMX YMOB MPABOINOPYIICHHs, NependadeHe cr. 407
KK Vkpainu, mae mNiABUIIEHUN CTYINIHb CYCHUIbHOI HEOE3MeKH Ta TOBUHHO OyTH
KBaJlipiKOBaHeE SIK Take, 1110 BYUMHEHE B yMOBax 00ioBoi oocTanoBku [162, c. 82, 87].

CnylHoo € Mo3Hullisi U010 HEMOXJIMBOCTI 3aCTOCYBAaHHA KBAII(PIKYIOUHUX O3HAK «B
yMOBax 0COOJIMBOT'O TEPIOy YU BOEHHOTO CTaHy» ab0 «B OOHOBIM OOCTAHOBII» IIiJ Yac
kBasiikaii BIHCBHKOBHX KpUMIHAJIBHUX MIPaBOIOPYIICHbD, BUMHEHUX
BICHKOBOCITY’)KOOBIISIMU YKPATHCHKMX MHUPOTBOPYHMX KOHTHHTEHTIB ITiJl YaC MPOXOKCHHS
HUMHU CIY>KOM B IIMX KOHTUHIEHTaxX 3 TaKUX MPUYUH: CTaH BIMHM KOJHOI 3 KpaiH, Ha
TEPUTOPIi SIKUX TUCIOKYBAIUCS Y ITUCIOKYIOTHCS 11 KOHTUHTEHTH, HE OTOJIOIIYBaJIH;
3a3Ha4YeHl KOHTUHTEHTH HE TMpU3HAYeH]1 Ui BEJNEHHS BIMCHKOBUX [Id 3 METOIO
3HEIIKO)KCHHS CYITPOTHUBHUKA Ta BUKOHAHHS 1HIIKMX 3aBaaHb [ 196, c. 102—-103].

3 orsgay Ha BUKIIAJIECHE, 00HOBOIO OOCTAaHOBKOI € CYKYHHICTh 00’ €KTHBHHUX
00CTaBUH COIIAJIBHOTO, KJIIMAaTHYHOTO W 1HIIOrO XapakTepy, 110 BUHUKAIOTH Y 3B S3KY 3
peamizaimi€ro TaKTMYHHUX [ BIMCBK Tia Yac o0opoHH abo Hamagy Ta BEICHHS
3araJlIbHOBIICHKOBOTO, BOTHEBOTO, IMPOTHUITOBITPSIHOTO, MOBITPSIHOTO 1 MOPCHKOTO 0010, Y
BUTJISIII OPTaHi30BaHUX Ta Y3TOUKEHUX VYAapiB, BOTHIO 1 MaHEeBpiB (OOHOBUX iif)
3’€JTHaHb, YaCTUH 1 MIAPO3AUTIB 3 METOIO 3HUIICHHS MPOTHUBHUKA, BITOUTTS MOTO ynapiB 1
BUKOHAHHS 1HIIUX OOWOBUX 3aBAaHb, IO 3MIMCHIOETBCS B OOMEXKEHOMY MICIll Ta
MPOTSATOM CTHCIIOTO TPOMiXKKY 4acy [137, c. 193].

Omxe, nediHimii TEpMIiHIB «OCOOIMBUN TEpio» 1 «BOEHHUW CTaH» Ha
3aKOHOJABYOMY PpiBHI BH3HaueHi. HatomicTh «0OoioBa oOCTaHOBKa», «OOHOB1 mIii»,
«obcTtaHoBKa 00I0» uepe3 BIACYTHICTh 3aKOHOJIABUYOIO 3aKpPIMJICHHS, HEOJHAKOBE

TIAyMa4eHHs MOTPEOYIOTh MOJAIBIINX HAYKOBUX PO3POOOK.
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Opnak mnpuBepTae yBary (akT BHKOPHUCTAHHS 3aKOHOAABLEM PI3HUX YacTKOBO
noHATh: y cT. 67 KK Vkpainu iinerbcst mpo oOCTaBUHY, AKa OOTSXKYe MOKApaHHS, — «3
BUKOPUCTAaHHSIM YMOB BOEHHOr0 a00 HaJA3BUYANHOrO CTaHy», a B 4. 5 cT. 407 3a3HaueHO
KBaJII(PIKyIOUy O3HaKy «B yMOBax BO€HHOro ctrany» [113, c. 553]. Bognouac onuH i3
3aKOHIB YKpaiHH, IKUM BHOCHUJIM 3MIHHM B KpUMiHAJIbHE 3aKOHOJABCTBO, Ma€ Ha3By «lIpo
BHECEHHs 3MiH 10 KpuMiHanbHOro Kojekcy YKpaiHu 110/10 MOCUJIEHHS BIANOBIIANBbHOCTI
3a 3JI0YMHU MPOTU OCHOB HalllIOHAIBHOI O€3MeKkr YKpaiHu B yMOBax Jii peKUMY BOEHHOTO
ctany» [61] 1 MICTUTD TEPMIH «isl PEKUMY BOEHHOTO cTaHy». Tox moctae mpobiema
CTOCOBHO OJIHOMAHITHOCT1 3aCTOCYBAaHHSI KPUMIHAJIbHO-NIPABOBOI TEPMIHOJIOTi: y Teopii
KPUMIHQJIBHOTO TpaBa TOMIMPEHUM € BUKOPUCTAHHS CHHOHIMIYHMX TEPMIHIB <3
BUKOPUCTaHHSIM YMOB BOEHHOTO a00 HaJ3BUYAMHOIO CTaHY», «B YMOBaX BOEHHOIO
CTaHy», «Jis1 peKHUMY BOEHHOTO CTaHy», 1110 € HEJOMYCTUMHM.

VY HaykoBiii Jiteparypl mnopymyBanu nuTaHHs npo ngonoBHeHHs KK VYkpainu
TaKUMHU KBaJI(PIKYIOUMMHU O3HAKaMH, K «OCOOJIMBHH Mepiojl, KpiM 00MOBOT 0OCTAaHOBKNY,
«ocobnmBui Tiepioa mia yac 60ioBoi ob6ctanoBku» [179, c. 42]. Ha Hamy mymKy, Take
(dbopMyIIOBaHHS € 3aHAITO OOTSKIMBUM 1 HEIOCTATHHO YITKUM. 3 OTJISAy Ha BHUKJIAJICHE
BUIlle, 3 MeTow yHidikamii 3actocyBanHs HopM KK Vkpainum HeoOXimHO mepenik
0o0CTaBUH, M0 OOTSKYIOTH TOKAapaHHS, PO3MIUPUTH IUIIXOM JOJYYEHHS JI0 HHX
«ocobmmBoro mepioay» 1 3ampomnonyBatu 1. 11 ct. 67 KK Vkpainu Bukiaactd B Takii
penaKilli: «BYMHEHHS 3JI0YMHY 3 BUKOPUCTAaHHSM yMOB BOE€HHOTO a00 HaJI3BHYAWHOTO
CTaHy, nid uac ocooaue02o nepiody, HHIIAX HAA3BHYAMHUX TTOIH».

[Tpoext 3akony «IIpo BHecenHs 3MmiH n0 KpuMinambHOTO KoJeKCy YKpaiHH MO0
MOCUJICHHSI BIATIOB1IabHOCTI 32 3JI0YMHU B YMOBaX BOEHHOTO a00 HA/I3BUUAHHOTO CTaHY»
(peectp. Ne 7212 Bim 25 6epe3nst 2022 poky) 3amporoHyBaB OOCTaBHUHY, IO OOTSDKYE
nokapanss, nepefgdaveny n. 11 4. 1 cr. 67 KK VYkpainu, BUKIacTM B Takiil pemakuii:
«BUMHEHHS 3JI0YMHY B YMOBAaX BOEHHOr0 ab0 HAJ3BUYANHOIO CTaHy 4YM OCOOJIHMBOIO
nepioxy, I1HmMUX Ham3BuUYaitHUX moxai» [33]. Taky mpomoswumito cxBammwiu ¢axisili
['omoBHOrO HayKOBO-E€KCHEPTHOTO yrpabiiHHS Amnapaty BepxoBuoi Pamu VYkpainu, sxi
3a3HAYMIIM, IO HASBHICTh Y KPHUMIHAJIbHOMY 3aKOHOJABCTBI Takoi OOCTaBUHHU, fKa

O6T$I)Ky€ IIOKapaHHA, K BYMHCHHA 3JI0YMHY B YMOBAX BOC€HHOI'O abo H&I[SBPI‘I&IZHOFO
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CTaHy 4YM OCOOJMBOrO IMepioay, IHIIMX Haa3BUYaiHuX nofid (m. 11 4.1 c1. 67 KK
VYkpainu), no3Bossie cyay (Cyaii) y MOBHOMY 00Cs31 BpaxyBaTH BCl 3acajid NMpU3HAYCHHS
nokapaHHsi, Bu3HaueHl B cT. 65 KK VYkpainu. Inerbcs mpo OLIHKY CTyHeHs TSKKOCTI
BUMHEHOTO0, OCOOM BHHHOIO ¥ OOCTaBUH, M0 TOM SKIIYIOTh Ta OOTSIKYIOTh
nokapanss [33].

Cnin aknentyBatu Ha QopmymtoBanHi . 11 cr. 67 KK Vkpainu: «BunHEHHS
3JIOYMHY 3 BHUKOPHCTAaHHSIM YyMOB BOEHHOTO a00 HAA3BHYAHHOTO CTaHy, IHIIHUX
HaA3BUuYaHuX mnofii». lle 3acBimuye, mo mepeadaueni m. 11 4. 1 cr. 67 KK VYkpainu
OOCTaBMHH, IO OOTSIKYIOTh MOKapaHHS, CTOCYIOThCS Jumie 3mounHy. A. A. BosHiok i
P. O. MoB4aH BBa)xaroTh, i MM TOJAUISEMO iXHIO MO3HUIIIFO, IO TaKa CHUTYAIlisl BUIAETHCS
HEJIOTIYHOI, OCKUIBKM B yMOBaX BIHW pearyBaHHS Ha IPaBOMOPYIICHHS Mae
MOCWJTFOBATHCS 3aJIE)KHO Bl 00CTaBWH, a He Kareropii aemikry [36, c. 315; 119, c. 285].
Tomy noriunoto BumaeThes 3MiHa B 1. 11 4. 1 cT. 67 KK Vkpainu tepmina «3104uH» Ha
«KpUMIHAJIbHE MPABOMIOPYIICHHS».

Ha nymxy A. A. Bo3HIOKa, KOHCTPYKIlli, SIKi BUKOPUCTOBYIOTH ISl TO3HAYEHHS
BOEHHOTO YW HAJA3BUYAHHOTO CTaHy, a TaKOX IIOB’SI3aHUX 3 HHUMH OOCTaBUH, IO
BIUTMBAIOTh Ha KBamidikalilo KpUMIHAJBLHOTO MPABOMOPYIIEHHS YU TPU3HAYCHHS
noKapaHHs, ciif yHidikyBatu 3 orsiny Ha Te, mo B KK Vkpainu 3a3HadeHi oOCTaBUHU
nepeadavyeHo y 1Box ¢opmax: sk 00CTaBUHH, IO OOTSHKYIOTH MTOKapaHHS; K 00CTaBHHH,
0 BIUIMBAlOTh Ha KBamidikallilo KpUMIHAJIBLHOTO IPaBONMOPYMICHHS. TyT 11eThCA IMPO
pi3Hi oOcTtaBuHU: 1) BOEHHHWI cTaH;, 2) Haa3BUYaliHWUN CcTaH; 3) mepion 30poiHOro
KOH(DIIKTY; 4) 601i0BY OOCTaHOBKY; 5) 1HIIY HaJA3BUYalHYy MOiI0; 6) 0COONMBHI TEepio
[36, c. 310].

Omxe, mpontoHyeTbes MyHKT 11 4. 1 cT. 67 KK Ykpainu BukinacTu B Takiid peaakiii:
«BUYMHCHHSI KPUMIHAIBHOTO MPABOMOPYIICHHS B OCOOJIMBHI TIEPioJl, B YMOBaX BOEHHOTO
a00 HaJI3BUYANHOTO CTaHy, IHIIMX HAA3BUYAMHMX momiv». 1li oOcTtaBuHM CIpUATHMYTH
MPU3HAYCHHIO OUTBII CYBOPUX BHUJIB 1 pO3MIpiB MOKapaHb 3a TaKuX cuTyaiit [36, c. 315;
119, c. 285]. Taky no3uiito cxBanaTh 88,3 % onuTaHuX (10AaTOK A).

Kpim Toro, mpuBeprae yBary BIACYTHICTb OYylb-SIKMX IHIIUX, KpPIM O3HAYEHHUX,

KBaI(iKyIOUUX Ta OCOOJIMBO KBali(piKylOUMX O3HAK y CTPYKTypi i€l HopMmu. Tomy, 3
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OISy HAa MOIIMPEHICTh TaKol KBaTI(iKyIHOuOi O3HAKH, K BUMHEHHS KPUMIHAJIBHOIO
MPaBONOPYIIEHHS TPyNnoo 0ocid, mpononyeTbed ii BBecTd 10 cT. 407 KK Ykpainu. Takox,
3Ba)XAal0YM Ha OCOOJIMBY pOJIb 1 3aBJaHHs BIMCHKOBOCIYXOOBIIIB Ta iX JOCTyN [0
MIPEMETIB, 1110 CTAHOBISATH HEOE3MEKy MJIs IHIIUX, MPOMOHYEMO KBATI(PIKYIOYOK 03HAKOIO
aHAI30BaHOTO KPUMIHAJIBHOTO MPABOMOPYIIEHHS BH3HATH «CaMOBUIbHE 3aJUIICHHS
BIMICBKOBOT YacTHMHM a00 Miclsl CIyXOM 3 BOTHENAJIbHOIO UM XOJIOAHOK 30pOE€lo,
OOWOBMMHU TpUTIACaMU, BHOYXOBHMH pPEUYOBMHAMU YW MPUCTPOSAMH». Takuil Miaxin
NOAUIAIOTh YYaCHUKHU aHKETYBaHHs, 3a pe3ysbratamu sikoro 87,3 % ta 92,7 % onuraHux
3aCBITYMIIM CIYITHICTB ITI€T TPOTIO3UIIT (10J1aTOK A).
OTxe, BUNHEHHST KPUMIHAJIBLHOTO MPABOMOPYIICHHS B YMOBaX OCOOJIMBOTO MEPiOay
YU BOEHHOT'O CTaHy a00 B 0OMOBiMi 0OCTaHOBIII BBOXXAIOTh OOTSKYIOUOI O0OCTaBHUHOIO, 3
OTJISITy Ha TMIABHINCHUN CTYMHIHb CYCHUIBHOI HEOE3MEYHOCT1 JisiHb, K1 BUHUHSIOTH B
yMOBax OCOOJIMBOTO TIEPIOAY UM BOEHHOTO CTaHy abo B OoioBiii oOctanoBIi. [lig yac
0COOJIMBOTO MEPi0y, BOEHHOTO CTaHy a00 B O0MOBIM 00CTAHOBIII AepkaBa Ta CyCH1ILCTBO
CTpaXXIaloTh BiJl 30poilHOI arpecii, a BUKOPUCTAHHsS 3a3HAYEHUX YMOB [JIi BUMHEHHS
KPUMIHAJIBHOTO TPABOMOPYIIEHHS CTBOPUTH Ie OUIBIIY 3arpo3y W 3aBJacTh ICTOTHOI
IMIKOAM TpaBaM JIOAWHHU 1 TpomaAsHuHA. BuHHA ocoba BUKOPUCTOBYE [JIi BUMHEHHS
KPUMIHAIBHOTO TMPABOTIOPYIICHHS Ti CKJIagHI YMOBH, Y SIKUX OIMHIJIMCS JIepXKaBa W
CYyCHUIBCTBO, IO € HEJONMYCTUMHM 1 CBIAYHTH PO MIJBUIICHUN CTYIHL CYCHLIBHOI

He0Ee3IEYHOCTI BUNHEHOTO.

3.2. BiamMe:kyBaHHSI CAaMOBLJIBLHOIO 3aJIMIIIEHHS] BiliCbKOBOI YacTHHHU a00 Micus

CJIYKO0M Bil CyMIZKHMX KPMMiHAJIbHUX NPaBONOPYIIEHb

HeoOxigHuM eneMeHTOM TMpaBUIBHOI TPABOBOI OIIHKKA (PAKTUYHUX OOCTAaBHH
BUYMHEHHS CYCHUIHbHO HEOE3MEeYHOTO MiSTHHS € BCTAaHOBIICHHS O3HAK, IO JAIOTh 3MOTY
PO3MEXKOBYBATH CKJIA]l TIEBHOTO KPUMIHAIBHOTO MPABOMOPYIIICHHS Ta CKJIAH CYMDKHUX 13
HUM JisiHb. YMOBOIO MPaBWIBHOT KBaji(ikaili KpUMIHAJIBHUX IMPABOMOPYIIEHb € YITKE

PO3YMIHHSI 1 BCTAaHOBJICHHS PO3MEXYBAJbHUX JIHIM MDK BYMHEHUM KPUMIHAIBHUM
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MpaBOMOPYIIEHHAM 1 CYMDKHUMHM KpUMIHAJbHUMHU MpaBonopymeHHsamu. [lig  dac
BCTAHOBJICHHS O3HAaK, 110 MpPUTaMaHHI [bOMY KpPHUMIHQJIBHO KapaHOMY MISHHIO,
BIIKM/IaI0OYM HE BJIACTHUBI MHOMY O3HAKH, MOIVIMOIIOIOUM aHajil3 MPaBOBOI HOPMH 1
dakTHUHUX OOCTaBMH BYMHEHOI'0, MOXHA BHU3HAYUTH CYKYMHICTH O3HAK, IO
XapaKTepU3yIOTh 1€ KpUMIHAJIbHE MPABOMOPYIIEHHS 1 € BIAMIHHUMU BiJl 1HIIUX. ToMy min
yac kBasiikauii OyAb-SKMX KpHUMIHQJIBHO KapaHUX [iHb Ba)KJIMBE 3HAUYECHHS Mae€ ix
CHIBBIIHOUIEHHS 13 CYMI)KHUMU KPUMIHAJIbBHUMH MPABONOPYIICHHSIMHU.

€. B. ®ecenko ta B. O. HaBpoubkuii po3poOuin, y3araJbHWIH Ta Kilacu(iKyBalu
CHUCTEMY O3HaK CKJIQJiB KPUMIHAJIBHUX MPABOMOPYIIEHb B aCIMEKT1 iX CIIBBIHOIIEHHS,
BUOKPEMHUBIITM CHUIBHI Ta BIIMIHHI O3HAKH, K1 MOJUIAIOTh HA OYEBHJIHI ¥ maTeHTHI [ 188,
c. 185; 189, c. 135]. Po3aMexxyBaHHS KpUMIHAJIBHUX MPAaBOMOPYLIEHbh Ma€ OXOIUIIOBATH:
3HaXO/KEHHS CIUJIBHOTO, BUOKPEMJIEHHSI O3HAaK, 3a SKUMU TIOPIBHIOBaHI 00’ €KTH
BIIPI3HSAIOTBCS MIDK CO0OI0, a TaKOXX BCTAHOBJICHHS BIIMIHHOCTEW Yy BUSIBICHUX
po3MexXyBallbHUX O3HaKax [123, c. 477-478].

VY Bumaakax, KOJM pi3Hi CKJIAId KPUMIHAIBHUX MTPABOMOPYIIEHb XapaKTEPU3yIOTHCS
HU3KOIO CIUIBHUX 1 BIAMIHHUX PO3MEXKYBAIbHUX O3HAK, MOXKYTh MOCTaBaTH CKJIAHOIII],
MOB’sI3aH1 3 iX po3MexyBaHHsM. Taki CKJIaau KpUMIHAIBHUX MPABOMOPYLIEHb Yy Teopii
KPUMIHAIBHOTO TIpaBa HA3MBAIOTh CYyMIKHUMH — TOOTO TUMH, III0 MAaIOTh CXOXI1 O3HAKH B
pI3HUX KOMOIHAIlIAX, TPHYOMY pOJb KPHUTEPIiB PO3MEKYBaHHS BIAIIPAOTh BiIMIHHI
o3Haku [188, c. 185; 189, c. 135]; abo sk ckiaam, KOXKEH 3 SKMX Ma€ OJHy ab0 KiJbKa
CXOXHUX 32 3MICTOM (CITUIBHMUX) O3HAK (KpiM 3arajgbHOro 00’€KTa, MPUYUHOBOTO 3B’SI3KY,
3arajJbHUX O3HAK Cy0’€KTa CKJIaJy, BHHH) W OJHOYACHO MICTHTH OJHY abo0 JEKUIbKa
BIIMIHHUX 3a 3MICTOM O3HAaK, IO BHKJIIOYAIOTh OJHOWMEHHI O3HAKHM IHIIOTO CKJIAIy
3mounHy (po3mexyBaibHi) [14, c. 109]. CninbHUMH O3HaKaMH B TaKWX BHIAJKaX CIIiJI
BBAXKATH TPYIMy O3HAK PI3HUX CKIAJIB KPUMIHAIBLHUX MPABOMOPYIICHB, KOXKHA 3 SAKUX €
O3HAKOI0 OKPEMOT0 CKJIaTy KPUMIHAJIBLHOTO MPABOMOPYIICHHS, BOJHOYAC iX 3MICT IUJIKOM
a00 dYacTKOBO 30iraeThCs B I TPyMm CKIAAIB KPUMIHAIBHUX MPABOMOPYIICHb.
Po3mexyBaibHUMH O3HAKAMH € Tpyna OJJHOMMEHHUX O3HAK, IO PI3HATHCSA MK COOO0I0 3a
3MICTOM, KOKHA 3 SIKUX € 03HAKOI OKPEMOTO CKJIaJy KPUMIHAIBHOTO MPaBONOPYIIEHHS 1,

SAKICHO XapaKTepHU3yIOUUd OJIHY M Ty camy BJIACTUBICTH, 1110 BU3HAYAETHCS BIANOBIAHUMU
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03HaKaMU, CBOEIO MPUCYTHICTIO YHEMOXKIIUBIIIOE HASIBHICTh Y I[bOMY CKJIAJIl 1HIIOT O3HAKH
[14, c. 104, 108].

B OcoOnuBiii vactuHi KK VYkpainum MICTUTBCS 3HayHa KUIBKICTh CYMDKHHUX
KPUMIHAJIbHUX MPaBONOPYUIEHb, OJIU3BKUX MIXK COOO0O 32 3MICTOM KPUMIHAJIBLHO-IPABOBO1
3a0opoHu. OJHaK MmiJl yac BUPINIEHHS MUTAaHHA MPO PO3MEKYBAHHS CYMDKHUX CKJIAJIIB
KPUMIHAJIbHUX MPaBONOPYIIEHbh HEOOXIIHO BpPAaXOBYBATH KOHKYPEHLIIO KPUMIHAIBHO-
NIPABOBUX HOPM, SIKOKO CJIiJI BBa)KATH ICHYBaHHS KUTBKOX CTaTeH, YaCTUH YHM ITYHKTIB
crateit OcoOnuBoi wactuan KK VYkpainu, siki ogHOYacHO mepenadadaroTh ISSHHS, IO
OiJIAra€ KpUMIHAJIBHO-IIPABOBIM OLiHI. JIJisi BUpPIIEHHS I[bOTO MUTAHHS € JBa MiJIXO0JU
70 PO3YMIHHS 3a3HAYEHOTO CITIBBIHOIICHHS: MPUXWIBHUKNA TICPIIOTO HE BOAYaIOTh
BIIMIHHOCT1 MDDK CYMDKHHMMHU CKJIaJlaMU KPUMIHAJIBHUX MPABOMOPYIIEHb 1 CKIIaJlaMH, 1110
nepeadavYeHi KOHKYPYIOUUMH HOpMaMHU, a IPYTUi MiIXiJl MOJsrae y BU3HAHHI BIIMIHHOCTI
MDK TaKUMH CKJIaJaMH, SIKl MOJSATAI0Th Yy XapakKTepl CHIBBIIHOIICHHS CHUIBHUX O3HaK
CKJIQJ[IB KPUMIHAJIBHUX TMPAaBOMOPYIIEHb, M0 HE 30IratoThCs 3a 3MICTOM, 1 HOPM, IO
nepeadavaroTh 111 ckiraau [14, c. 108].

B. O. HaBpoupkuii  migTBEepJKye  ICHYBaHHS  TPOOJEMHU  CHIBBIIHOIICHHSI
KOHKYpEHIIli KPUMIHAJBHO-TIPABOBUX HOPM 1 «CYMDKHOCTI» CKJIaJiB KpUMIHAIBHUX
NPaBOIMOPYIIEHb, ajieé 3a3Haya€e, [0 MUTAHHS CIHiJ CTaBUTH IHAKIIE: YU 3HAXOASTHCS
HOPMH, IO MICTSATh CYMDKHI CKJIaJqd, Y KOHKYpEHIIii, Y1 Hi. 3a MO3UTHBHOI BiAMOBiAI Ha
NMUTAHHS I yac KBamidikallii ciifi 3aCTOCOBYBAaTH IpaBHIIa IMMOJ0JAHHS KOHKYpEHIIii, B
IHIIOMY BUNAAKY — TIpaBWJIa PO3MEXKYBAHHS CYMDKHUX CKIAJiB KpPUMIHAJIBHHUX
npaBonopyuiens [123, c. 480—481].

VY crpykrypi KK Vkpaiam MoxHa BHOKPEMHUTH KUTbKa CYMDKHHUX 13 CAMOBUIBHHM
3aJMIICHHSM BIACHKOBOI 4acTHHU abo micis ciyx0u (cT. 407) KpUMIHAIBHO KapaHUX
TisiHb, a caMe: «YXWJICHHS BiJf TPU30BY HAa CTPOKOBY BIMCHKOBY CIIykO0y, BICHKOBY
ciyx0y 3a mpu3oBoM ocib odimepcbkoro ckaamxy» (ct. 335), « YXueHHs BiJ MPU30BY Ha
BIMCHKOBY CIIYKOy miJ 9ac MoOimi3alii, Ha 0cOOJMBHUI TEepioj, HA BICHKOBY CIIY)KOy 3a
MPU30BOM OCI0 13 YHCia pe3epBICTIB B ocobnuBuil mepion» (cT. 336), «YXuneHHs Bil
MPOXOKEHHS CIIYKOU LMBUIBHOTO 3aXUCTY B OCOOJMBUU MEPioj 4 y pa3i MPOBEACHHS

UTbOBOT MOOLTI3ami» (cT. 336-1 ), «VXuneHHs Bl BIMCHKOBOTO OOJIIKY a00 HaBUYAIBHUX
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(cnenianbaux) 3060piBy» (cT. 337), «JlezeptupctBo» (cT. 408), «YXuieHHs Bij BIHCHKOBO1
CITY»O0U NUISIXOM caMoOKajldyeHHs a0o HIuM ciocobom» (cT. 409), «3anuiiieHHs: THHY4Y0ro
BilicbKOBOTO KOpabiis» (cT. 428), «CaMOBUIBHE 3aTUIIEHHS MO 0010 200 BIIMOBA JIATH
30poeto» (cT. 429). [esxi 3 nux (ct. 335-337 KK Vkpainu) nocararots Ha cepy 0XOpOHHU
Jep>KaBHOI TAEMHUII, HEJOTOPKAHHOCTI J€P>KaBHUX KOPAOHIB, 3a0€3ME€YEHHS MPU30BY Ta
MOO1UTI3allli, BIANOBIAAIBHICTh 3@ iX BUMHEHHs nependadyeHo B po3aun XIV OcobnuBoi
yactuau KK Vkpainu [134, c. 374].

3 oAy Ha OOMEXKEHUM 00CAT JOCIHIKEHHS Ta MOro YiTKO BU3HAYECHHUH MpPEIMET,
BBAKAEMO 3a JIOLIbHE B KOHTEKCTI PO3MEXYBaHHS CYMDKHUX [iiHb Yy Wi poOOTI
aKIICHTYBATH JIMIIIE Ha KPUMIHAJIBHUX MPABOMOPYIICHHIX MPOTH BCTAHOBJICHOTO TIOPSJIKY
HECEHHS BIMCHKOBOI CTy»OM (BIMIChKOBI KpUMiHAJIbHI TIpaBonopyiieHHs). OTxe, y [bOMY
TAPO3AUTT HTUMETHCS TIPO BiAMEKYBAHHS CAMOBLIBHOTO 3aJUIIIEHHS BIICHKOBOT YaCTUHHU
ab6o wmicug cayx6u (ct. 407 KK Vkpainu) Bin aeszeptupctBa (ct. 408 KK VYkpainm),
YXWJICHHS Bil BINCHKOBOI CIIY)KOM NUISXOM CaMOKaJII4eHHS a0 IHIIUM CIOCOOOM
(ct. 409 KK VYkpainn), 3anuineHHs ruHyqoro BiicbkkoBoro kopadms (ct. 428 KK Ykpainn)
1 CaMOBUIBHOTO 3aJIMIIIEHHS MOJs1 6010 a00 BiAMOBY niaTu 30poeto (c1. 429 KK Ykpainn).

Crning 3ayBaXWTH, IO BIMCHKOBI KpHMIHAJIbHI MPaBOIOPYIICHHS MalOTh CIIbHI
pUCH, a caMme: TIOCATaloTh Ha CYCHUIbHI BIIHOCHMHH, $Ki OXOPOHSIOTH IOPSIOK
IPOXO/KCHHS BINCHKOBOI CIIYKOHM B pa3i BUMHEHHS CAMOBLIBLHOTO 3aJIUIICHHS BIHCHKOBOT
JacTUHU a00 MICIS CIIY)KOU Ta Je3epTUPCTBA, MOPYIIYIOTh MOPSAIO0K HECEHHS BIMCHKOBOT
CIIY)XKOW B pa3l yXWJEHHs BiJl BIHCHKOBOI CIIYKOM NUISXOM CaMOKAJIIYCHHS a00 IHIIUM
cmocoboM;  mMOB’s3aHI 3 MicleM — mepeOyBaHHS  CIEHIaJbHUX  CyO’ €KTIB
(BIICHKOBOCTY>KOOBIIB) Il Yac MPOXOKEHHS BIAMOBIIHOTO BUIY BICHKOBOI CITY)KOU
a00 y 3B’5I3Ky 3 HECCHHSIM HUMH 000B’3KiB BIMICEKOBOI Ciry»)0m [78, c. 42].

3a 3aradbHONPUUHATOI0 B HAyIll KPUMIHAJIBHOTO TpaBa TEOPI€0, BiIMEKYBaHHS
CYMDKHHMX CKJaJiB KpUMIHAIBHHX MPaBOMOPYIICHh TMPOBOAITh 3a EIEMEHTaMH iX
IOpUANYHUX CKJIAMIB — 3a O3HaKaMu 00’€KTa, OO €KTUBHOI CTOPOHH, CyO’ €KTa,
Ccy0’€KTUBHOI CTOPOHH, & TaKOX 3a iX O00OB’SI3KOBUMHU Ta (paKyJIbTaTUBHUMH O3HAKAMHU.
ToMy BUmaeTbCs AOIMUTBHUM TPOBECTH BiIMEKYBaHHS 3a3HAUYCHUX BHINE KPUMIHAIBHO

KapaHUX JIISHb 32 [IUMU KPUTEPISIMU.
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PonoBuit Ta BuoBUM 00’€KTH BCIX 3a3HAYCHUX KPUMIHAIBHUX MPABOMOPYIIECHb €
IZIGHTUYHUMM: TIOPSIIOK MPOXOKEHHS BIMCHKOBOI city:k0u B 30poitHnx Cunax Ykpainu i
THIINX BIICHKOBHUX (bopMyBaHHSX 1010 3a0e3MeueHHs nepeOyBaHHS
BIICBKOBOCITY’)KOOBIIIB Y BIHCHKOBIM YacTWHI ab0 MicIl CIyXOM; MOPAIOK HECEHHs
BIICHKOBOT CIIy’kOM; IOPSAIOK NepeOyBaHHA Ha BICHKOBIM cityx0i1. [Ipeamer 1 motepminuii
€ (dakyIbTaTUBHMUMHM O3HaKaMud 00’€KTa 3a3HAY€HUX JOisIHb 1  BU3HAIOTHCS
HEO0OOB’ I3KOBUMH.

O0’exTUBHA CTOPOHA SIK Jpyra BiIMEKYBaJIbHA O3HAKA 3a3HAYCHUX KPUMIHAIBHUX
PaBONOPYIIEHb Ma€ Taki popmu:

— CaMOBUIbHE 3aJMILIEHHSA BIACHKOBOI 4YacTUHU ab0 Miclg CIyXOU 3 METOIo
YXUJUTUCS BiJ BIACHKOBOI CIy>)kOM, a TakoXX HE3 SBJIICHHS 3 TI€I0 CAaMOK0 METOI0 Ha
cnyk0y B pa3l MNpU3HAYEHHS, TEPEBEICHHS, 3 BLAPSKEHHS, BIAMYCTKH abo 3
nikyBasibHOTO 3aKkiany (cr. 408 KK Vkpainn);

—  YXWIEHHS BICBKOBOCIIY>KOOBIIS BiJi HECEHHs 00OB’S3KIB BIWCHKOBOI CIIYKOU
IUISIXOM CaMOKaJIiu€HHsS a00 IUISIXOM CUMYJISIT XBOpOOH, MiIpOOJICHHS JTOKYMEHTIB Ud
iHmoro oomany (4. 1 ct. 409 KK VYkpainu), BiiMoBa BiJ HECeHHS 000B’SI3KIB BIHCHKOBOT
cyx6u (4.2 ct. 409 KK VYkpainu). YXujaeHHs 4d BIIMOBY BiJl HECEHHS OKPECICHUX
000B’sI3KIB MOXKYTh BUMHSATH B3araii, Ha3aBXIu, IPOTITOM IEBHOTO Yacy, MOCTIHHO abo
TAUMYacoBO. BinMoBa Bij HeceHHS 000B’S3KIB BIMNCHKOBOI CIYKOM IMOJIATae B TOMY, IO
BIICHKOBOCITY>KOOBEIIb BIKPUTO, HE BIAFOYKCH 10 OOMaHY, 3asBIIsIE PO CBOE HeOaKaHHS
HECTH Taki OOOB’SI3KM Ta/ab0 (aKTUYHO MPUIHUHSE X BUKOHYBATH. TOOTO 3a3HaueHa
BiJIMOBa MOYKE€ TIOJIATATH 1 B O€3IISIILHOCTI, KOJIM BIHCHKOBOCTYKOOBEIb X0U 1 IepedyBae
Ha TEPUTOPii BIMICHKOBOT YACTUHU YW B MICIIl CIY>KOH, ajie¢ IEMOHCTPATUBHO HE BHUKOHYE
000B’s3KIB BIIICEKOBOI CITY>KOH, SIBHO ITHOPYIOYH BCTAHOBJICHUHN MOPAIOK 11 MPOXOHKEHHS
[130, c. 942];

— BQJIHIIEHHS THHYYOTO BIMCHKOBOTO KOPaOisi KOMAHIUPOM, KU HE BUKOHAB JI0
KIHIIT CBOIX CITy)KOOBHX 00OB’SI3KIB, a TaKOX 0CO0O0I0 31 CKJIaay KOMaHIW KopaOms 0e3
HaJIeKHOTO Ha Te po3nopskeHHs komanaupa (ctT. 428 KK Vkpainm). 3anumeHHs
KOpaOysi — e CXOJ/DKEHHSI 3 HbOrO Ha Oeper, IHIE CYJHO, KaTep YW NUIIONKY, IUIIT,

rejikonTep. ' mHyTH KOpabenb MOXKe BHACTIIOK HOro OOMOBOTO MOIIKOKEHHS, 3ITKHEHHS
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3 MUIMHOIO YU CYXOA0JIOM a0o0 3 1HIIMM CYJHOM, MaJiHHA Ha HbOT'O MOBITPSAHOIO 00’ €KTa,
HACJIJIKOM YOT'0 € BUHUKHEHHS MOoKeX1 g 3aTorieHHs [130, c. 943];

— CaMOBUIbHE 3aJIMILIEHHA MOoJiA 000 miA yac 0600 abo BIAMOBA MiJ Yac 000 JIATH
30poeto (cT. 429 KK Vkpainn) — 3anumieHHst Micl He TUIbKH B OKOIIL, @ U y OyJIb-SIKOMY
00lOBOMY NOPAJKY MiJl Yac HACTYIy YU OOOPOHM, YXWJICHHS BiJl BEJCHHS MOBITPSHOTO,
MPOTUIIOBITPSHOTO YM MOPCHKOro 0o10. Biaxin 13 3aliMaHUX MO3MIIHN, YXUIEHHS Bia 0010
MOXXYTh 3I1MCHIOBATH JIMIIE 3 J03BOJY BIIMOBIAHOTO KOMaHJupa (HavYaJbHUKA), a B
IHIITUX BUIAJKax BOHM € caMoBUTbHUMH [130, c. 944].

BianoBigHo 10 3MiCTy IUX AUCHO3MUIIIH, yC1 Takl AISTHHS MatOTh (OopMalibHUM CKIIa],
aJ/PKe HACNIJIKM He mepeadavyeHo B HOpMax 3akoHy. [IpoTe B 3a3HaueHUX KPUMIHAIBHHX
IIPABOMOPYIIEHHSAX 3’ SBJSIOTHCS 1HII (DaKyIbTaTUBHI O3HAKM 00’ €KTUBHOI CTOPOHH, SIKI
CTal0Th O0OB’ I3KOBUMHU

— Miclle BUMHEHHS — BiicbKOBa yacThHa abo micie ciyxou (ct. 408 KK Ykpainn);
TUHYYHH BiichKoBHI Kopabens (cT. 428 KK Ykpainu); nmosie 6oro (ct. 429 KK Ykpainn) —
11e 3eMeJIbHA JUISTHKA, MOPCHKUI UM TIOBITPSIHUM TIPOCTIP, Y AKOMY BeAyTh Oiii. HasBHICTB
0010 CBITUUTH MPO HASBHICTH 00i0BOT 00cTanoBKHM [130, c. 942];

— Yac BYMHEHHS KPUMIHAJIBHOTO IpaBonopyiieHHs — yac 6010 (ct. 429 KK), Tooto
IPOMDKOK, YIIPOJIOBXK sIKOro Oidf TpuBae. IlodaTok 1 3akiHYeHHS Yacy OO0 31e01UIBIIOro
BHU3HAYAIOTh HAKa3aMHU BIATIOBITHOTO KOMAaHIUPA;

— cnoci0 BYMHEHHS — CaMOKAQJIIUYCHHS, CHUMYJSAIIL XBOpOOH, MiapoOJIeHHS
nokyMmeHTiB, 1HmmK oOmaH (cT. 409 KK Vkpainm). CamokaniueHHS — 1€ IITy4YHE
MOKAJTIYeHHS] caMOMy €001 Oy/Ib-IKOTO OpraHy 4M TKaHWUHU TiJa, MOPYIICHHS 1X (YHKIIIMH,
CIIPUYMHEHHS SKOTO-HEOYb 3aXBOPIOBaHHS a00 TPOBOKAIlisl 3arOCTPEHHS XPOHIYHOTO
3axBoptoBanHs. [1Ikoga 310poB 10 MOke OyTH 3aBJaHa BOTHEMAIBHOIO YH 1HIIOK 30pO€r0,
CWIBHOJIIOUMMH, OTPYWHHMH PEYOBHHAMH, HAPKOTUYHHMH, MEXaHIYHUMHU YU
TepMidHIME 3aco0amMu. CaMOKaIiueHHs] Ma€ OyTH CYTTEBUM, TOOTO TakuM, 10 (DAKTUIHO
YHEMOXJIUBIIIOE TIOCTiiiHe a00 THMYacOBE HECCHHS BIMCHKOBOCITYXKOOBIEM ycix abo
OKpEeMHUX OO0OB’S3KIB 3 BIMCHKOBOI Cly»kOu. CHUMYyJsLiS XBOPOOU MOJISITA€ B TOMY, WIO
BIMCHKOBOCIYKOOBEIb, 300paXylHOUM TIE€BHI CHUMITOMH YU CUHAPOMH, yAae 13 cede

XBOPOro, MEpeOUIbIIYIOUH 3aXBOPIOBaHHS, SIKE B HBOIO € HacmpaBil. MOXIHBOIO €
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CUMyJsiLis  OyIb-SKMX XBOpOO: XIPypriyHUX, HEPBOBHUX, IMCHUXIYHHUX, I1HPEKUINHUX,
BEHEPUYHHUX, CUMYJLis  OTpyeHb. IHmmiA  oOman sk  Qopma  yXWIECHHA
BIICBKOBOCITY>KOO0BILISI B1Jl BIICBKOBOI CITy>kOM MOJISITa€ B TOMY, 110 BIICBKOBOCITYKOOBEIb
JOBOJUTH JI0 BiZoMa KoMaHAMpa (HayaJdbHUKA) 3aBIIOMO HENpaBAMBI BIAOMOCTI PO
MeBHI MOJ11 4i 00CTaBUHM 200 CBIIOMO 3aMOBYYE iX 3 METOIO YXWJIUTHUCS Bl BIMCHKOBOI
CIy’)KOH: TIOJAHHS PANoOpTy 3 MPOXaHHSM HAJaTH KOPOTKOYACHY BIAMYCTKY y 3B’SI3KY 3i
CMepTI0O OJM3BKOr0 pOJWYa, HEMpaBIuWBI CKapru Ha CKJIAJgHI CIMEWHI CTOCYHKH, SIKi
MOXXYTh CTaTU MIJCTABOIO I nepeBeacHHs. [HmmM oOmaHoM € iHIma danbcudikairis
JOKYMEHTIB 1 IIpe]1’ IBJIEHHA iX KOMaHIupY Ak cupasxHix [130, c. 942];

— yac — 01 (ct. 429 KK Vkpaiun).

Cy0’ekT 3a3HAUYCHHMX TMPABOMOPYIICHb CICHIAJIbHUN, HUM MOXE OyTH JIHIIe
BIICbKOBOCITY>KOOBEIIb, 30KpEMa KOMaHAMP BIMCHKOBOTO KOpPabiis, CTapmdii MOMIYHHUK
KOMaHIMpa KopaoOJs, SKIIO Mg 4ac 3arudesi kopaliis caMe BiH KOMaHAye Kopaoiem,
THITUH BICHKOBOCITYKOOBEIb, SIKUM BXOJUTD JI0 CKJIaly KOMaHIU KOpaOJIs.

Cy0’ekTHBHA CTOpOHA XapaKTepU3YEThCS JIMIIE YMHCHOIO (OPMOIO BHHH.
Jle3epTupcTBO Mae 00OB’ I3KOBOIO O3HAKOIO MOTHB — HA3aBKIU YXUIUTHUCS BiJl BIHCHKOBOT
ciyx6u.  B. O.byrae  BBaxkae, 1m0 a8  pPO3MEXYBaHHA  BIACBKOBUX 1
3araJbHOKPUMIHAIBHUX  TMPABOMOPYIIEHh BUKOPUCTOBYIOTH MOTHB, a MeTa €
BIIME)KYBAJIPHOIO O3HAKOK) OJHOTO BIMCHKOBOT'O KPHUMIHAJIBLHOTO IPABOMOPYIIECHHS Bi
iHmoro [16, c. 142]. MeTy ¥ MOTHB CHEIlialbHO 3a3Ha4aroTh y aucrosuilisax Hopm KK
VYkpainu 1t BiAMEXKYBaHHS CYMDKHUX KPUMIHAIBHO KapaHUX JisSHb.

Cepen ycix 3a3HAYeHUX CYMDKHHX KpPUMIHAJIBHO KapaHUX isSHb CaMOBUIbHE
3aJMIIEHHS] BICHKOBOI YacTUHH a00 MICIS CIIy’)kOM Mae HalOLIbIIe CXOXXKHMX O3HAK 13
Je3epTUPCTBOM. BiAMIHHICTE MDK LHMMH [JiISHHAMH II0JIATa€ B 3MICTI CyO’ €KTHBHOI
CTOPOHH, OCKUIBKU J€3€PTUPCTBO BUMHSIOTH 3 METOI0 YXWUJICHHS BiJ BIMICHKOBOI CIIyXOHU:
BICHKOBOCITY)KOOBEI[b ~ MPOTU3AKOHHO TMPHUMHHSIE HECEHHS BIWCHKOBOI  CITyKOWH,
HAMara€eThCsl 30BCIM BHUKIIOUMTH cebe 31 cepu BIHCHKOBO-CIYyKOOBHX BITHOCHH. 3a
HasgBHOCTI  Takoi  MeTH  (akTUYHA  TPHUBAIICTh  CaMOBUIBHOI  BIJICYTHOCTI

BIMCBKOBOCITYKOOBIIS HE Mae 3Ha4YeHHS [78, ¢. 142].
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[3 Cy0’€KTMBHOI CTOPOHM JI€3€PTUPCTBO MOXE OYTH BUMHEHO TUIBKH 3 MPSIMHUM
YMHUCJIOM: BHHHHMI YCBIIOMJIIOE, 110 BiH HE3aKOHHO 3ajiMIIa€ BIMCHKOBY YacTHHY alo
MICLIE CNy>KOU 4YM HE 3’SBJISIE€THCA Y BCTAHOBJIECHUN TEPMIH y BIMCHKOBY YaCTHHY abo0 A0
Miclisl C1y>k0u, nependayae (AOMycKae) HACTaHHS CYCIIUIBHO HEOE3MEeYHUX HACTIIKIB Bij
CBOTO TMPOTHU3AaKOHHOTO JisiHHA 1 Oakae B Takui Cmoci®d yXWIUTUCS BiJi HECEHHS
BIMCHKOBO1 CITy>KOM. MeTa MOBHICTIO YXUJIUTHUCS Bl BIMCHKOBOI CIIy>)kOU — 00OB’sI3KOBa
O3HaKa JIe3epTUPCTBA, 1 1€ Ta BUpIlIajJbHa O3HAKA, 32 SIKOKO JIE3EPTHUPCTBO BiAPI3HIETHCS
BiJl CaMOBUIBHOTO 3aJIMIIEHHS BIWCHKOBOI YAaCTUHU ab0 MICHS CIYyXOH, OCKUTBKH
BIICHKOBOCITY>KOOBEIIb Ma€ HaMip 30BCIM YXWUJIUTHUCS BiJ BIMCbKOBOI ciyx0u [78, c. 143].
O6’exTUBHUMU (paKkTaMH, SIKI MIATBEPJKYIOTh HASBHICTh Y BUHHOTO TaKOI'0 YMHCILY,
MOXKYTh OyTH: MPUIO0aHHS MPABONOPYIIHUKOM MiIPOOJIECHUX JOKYMEHTIB a00 IIMBUILHOTO
OJiATYy, MO0 3aMacKyBaTH CBO€ CTAaHOBHWIIE BiiCHKOBOCTY)KOOBIISI, TPOKUBAaHHS Ha
HEJIETaJIbHOMY CTAHOBHII, IMiJ] YY>KUM TMPI3BUIIEM, YIAIITYBaHHS Ha poOOTY, MOBEIIHKA
i gac 3arpuManss [190, c. 159].

Jle3epTUpCTBO  BUMHSIOTH 3 METOK YXWJIEHHA BiJ BIHCHKOBOI  CIIyOu:
BIICHKOBOCITY>KOOBEILIb MPUTTMHSE HECEHHS BIICHKOBOI CIIY0H, HE MalOYU Ha T€ 3aKOHHUX
MiJCTaB, HAMAararO4YMCh MOBHICTIO TT030aBUTHUCS BIMCHKOBO-CIYKOOBUX MPABOBITHOCUH. Y
pasi caMOBUIBHOTO 3aJUIICHHS YaCTHHU a00 Micld CIy>KOM MeTa 0co0M — THUMYacOBO
MPUIUHATA BUKOHAHHS 000B’sI3KiB II0JI0 BIICHKOBOT CTY>KOM Ta depe3 MEeBHUN IPOMIKOK
9yacy MOBEPHYTHCS B YACTHUHY ISl TIOJAJBIIOTO MPOXOKCHHS BIHCHKOBOI CiyxoOm [45,
c. 137].

Came cy0’€KTUBHI O3HAKH € BUPIMIAJFHUMHU MiJT 4aC PO3MEKYBAHHS CaAaMOBUIHHOTO
3aJIMIICHHS BIICHKOBOT YaCTHHU 200 MICIIS CITy>KOu Ta MisiHb, nependadenux ct. 408 1 409
KK Vkpainu. lle cnemianbHa Merta: y pasi Ae3epTHPCTBA — YXWIIUTHUCS Bil BIACHKOBOI
CITY)XOH, y pa3l yXWJICHHS BiJl BIICBKOBOI1 CIY)KOM IUIIXOM CcaMOKajideHHs a0o IHIIUM
CIOCOOOM — YXWUJIUTUCSA BiJ HECEHHS OOOB’S3KIB BIMCHKOBOI ciyx0u. IIpuuomy
00’ekTuBHO misiHHS, mepenbadeHi cr. 407 1408 KK Vkpainn, € TOTOXXKHMMH, a 3a
ct. 409 KK xoua # ocoba mocsrac Ha TOW caMuil BHIOBUM OO0’€KT — TMOPSJAOK

MPOXOKEHHSI BIMCHKOBOI CIyXOM, OJHAK poOUTh 1le¢ B 1HIIN (opMi: BUYHUHSE
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CaMOKAaJIIYEHHSI, CUMYJIIOE€ XBOPOOY, MiIpo0IIsie TOKYMEHTH, BAAETHCS O 1HIIOTO OOMaHy
[139, c. 513].

M. M. Kapnienko BBaxae, M0 SK J€3€pTUPCTBO cCiiJ KBamidikyBatu Ail
BIICBKOBOCITY)KOOBIISI, SIKUH 3aCy/DKEHHUH /IO TIOKapaHHS Yy BHIVISAI TpPUMaHHS B
IUCIUILUTIHApHOMY OaTajbioH1 W TaM BinOyBae MOKapaHHs, nepedyBa€ Ha TaynTBaxTl
BiiicbkoBoi city:k0u npaBonopsanky B 30poiHux Cunax YkpaiHd, SIKIIO BIH 3 METOIO
YXUJIEHHS BiJl BINCHKOBOT Clly»k0HU 3/1iicHIOE BTeuy [78, c. 160].

Tomy HeoOximHO koHKperu3yBatu jAesiki crarti KK 3 po3aMmexyBaHHSM
JIe3epTUPCTBA Ta CAMOBUIBHOTO 3aIMIIEHHS] BIMCHKOBOT YaCTHMHU ab0 MICIS CIYyXOWU.
BinmosimHo a0 umaHux HOpM KK VYkpaiaum, choromni mjis BU3HAHHS CaMOBUIBHOTO
3aUIICHHST YaCTUHU JIE3ePTHUPCTBOM HEOOXITHO 3’sCyBaTH: BiHCHKOBOCIY)KOOBEIh
3aJIMIIUB PO3TAllyBaHHS YAaCTHHH 3 METOIK THMYacOBO YXWJIUTUCS Bl CIIy)XOM 4H 3
METOI0 30BCiM ii yHUKHYTH. YacTo, 3a3Hauae M. I. XaBpOHIOK, TOJOCTIBHOTO TBEPIKCHHSI
BICHKOBOCITY>KOOBLIE TIPO MOr0 Hamip MOBEPHYTHUCS 10 YACTUHU JOCTAaTHBO IJIsi TOTO,
mo0 BHU3HATH yMHCEI Ha JE3epTUPCTBO HEJAOBEJECHHUM 1 BUMHEHE TMEepeKBaTi(iKyBaTH.
Tomy mHaykoBenps mnpomnoHye Bukmouutd 3 KK  Vkpainm BianmoBigadbHICTH 3a
JI€3epTUPCTBO, & CAMOBUIbHE 3QJIMIIEHHS YaCTMHM BU3HABATU KBaII(IKOBAHMM JIUIIE 3a
03HAKOI0 MOT'0 TPHBAIOCTI MOHA MicsIb. Kpim Toro, ms ycmimHoi 60poTsou 13 dakramu
JOBIOTPUBAJIOTO YXWJICHHS BIMCHKOBOCIYXKOOBIIIB BIiJ CIyKOHW Oyino © IOIUIBHO
BUKJTIOYUTH KPUMIHAJIBHY BIIMOBIMAJIBHICTh 3a CaMOBUIbHE B3aJIMIICHHS YacTUHU Y
BUMAJKY, HANpPUKIAI, KOJM TPOTATOM TIDKHA  TICHS  3aJMIICHHS  YacCTUHU
BilICBKOBOCITY’)k00BeIlb JTOOPOBLILHO 3’SIBUTHCS B MPABOOXOPOHHI OpPraHW Ta 3pOOWTH
odiriiiny 3as8By PO MPUYMHA BUYMHEHHS HUM 370unny [190, c. 142—-143].

OTxe, caMOBUIbHE 3aJIMINIEHHS BICHKOBOT YacTHHH a0 Mictis ciyxou (cT. 407 KK
VYkpainn) BIiIMEXOBYETHCS Bl 3a3HAYEHUX CYMDKHUX BIHCHKOBHX KPHUMIHAJIBHUX
MIPABOMOPYIICHD 32 O3HAKAMU 00’ €KTUBHO1 CTOPOHM (IISTHHS, MiCIIe, 4ac, CIoci0) 1 TAaKUMHU

03HaKaMH Cy0’ €EKTHBHOI CTOPOHH, SIK MOTHB 1 ME€Ta JIIsTHHSI.
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3.3. Oco0MBOCTI MOKAPAHHS 32 CAMOBIJIbHE 3AJIUIICHHS BiiCbKOBOI YaCTHUHU

a0o0 micus ciayxxom

BignoBigno go uwmHHOI pemakuii ctT. 407 KK Vkpainu, ii KpuMiHaJIBHO-TPABOBI
CaHKIIi nepeadayvaoTh TaKi BUIU U pO3MIpU MOKapaHHS:

— TpUMaHHSA B JAMCLHMIUIIHAPHOMY OaTanbiOHI Ha CTPOK JO JBOX POKIB abo
1030aBJIeHHsI BOJI1 Ha CTPOK 10 TphoX pokiB (4. 1 ct. 407 KK Vkpainn);

— wTpad BiAg OAHIET TUCAYI IO YOTUPHOX THUCSY HEOMNOJATKOBYBAHMX MIHIMYMIB
JIOXO/1B TpOMaJisiH abo Cy>k00Be 0OMEXEHHSI Ha CTPOK JI0 JIBOX POKIB a00 Mo30aBieHHs
BOJI1 Ha CTPOK 110 TpboX pokiB (4. 2 c1. 407 KK Ykpainn);

— mo30aBJeHHS BOJII Ha CTPOK BiJ ABOX 110 1 sATH poKiB (4. 3 cT. 407 KK Ykpainm);

— mo30aBiIeHHS BOJI Ha CTPOK BiI TPHOX J0 ceMmu pokiB (4.4 cr. 407
KK Vkpainn);

— mo30aBiIeHHS BOJl Ha CTPOK BIA TI'STH JO JeCITH pokiB (4.5
ct. 407 KK Ykpainn).

Omxe, cankuii, mo nependayalOTh IMOKAPAHHA 32 CaMOBUIbHE 3aJIMIIECHHA
BIICHKOBOT YaCTUHU 200 MICIISI CITYy>KOU, OXOIUTIOIOTh YOTHUPU BUJIU MTOKAPAHHS:

— TpUMaHHS B IUCHUILUTIHAPHOMY OaTabiOHI Ha CTPOK JIO JIBOX POKIB;

— mrpad Biag omHIET TUCAYI JO YOTUPHOX THUCSIY HEOIMOJAATKOBYBAHUX MIHIMYMIB
JIOXO/1B TPOMAJISH;

—  cImy>k00Be 0OOMEKEHHS Ha CTPOK JI0 JIBOX POKIB;

— 1mo30aBleHHs BOJI Ha CTPOK 110 Tpbhox pokiB (4. 1, 2 cT. 407 KK VYkpainn), Big
nBox 1o 1’ siti pokiB (4. 3 ct. 407 KK Ykpainn); Bin Tppox g0 cemu pokiB (4. 4 ct. 407 KK
VYkpainn); Big sty 10 aecsatu pokis (4. 5 ct. 407 KK Ykpainn).

BignoBigao no momoxkeHsb cT. 62 KK VYkpainu, mokapaHHs y BHUAI TpUMaHHS B
TUCIUIUTIHAPHOMY OaTalbiOHI MPU3HAYAIOTh BICHKOBOCITYKOOBIISIM CTPOKOBOI CITYKOH,
BIICBKOBOCITY)KOOBIISIM, SIKi TMPOXOMASITh BIACHKOBY CIYKOy 3a KOHTPAaKTOM, ocobam
o(iepChKOro ckiamy, siki IpoXoAsTh KaJpOBYy BIMCHKOBY CIIy:0y, oco0aMm 0o¢ilepCchbKOro
CKJIaJly, SIKI TPOXOASTh BIACHKOBY CIyXOy 3a MpPU30BOM, BIMCHKOBOCIYKOOBIISIM,

MpPU3BAaHUM Ha BIWCHKOBY CIYyKOy Mg yac MoOUI3alii, Ha OCOONMBUN TEpPIOl,
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BIMICHKOBOCITYKOOBIISIM, TIPU3BAHUM Ha BIMCHKOBY CIyXO0y 3a mpu30BOM 0ci0 13 yucia
PE3EpBICTIB B OCOONMBHUI Mepio (KpiM BIMCHKOBOCIYXOOBI[IB-KIHOK), Ha CTPOK BiJ
IIECTH MICALIB 0 JBOX POKIB y BHmaakax, nependadennx KK Ykpainu, a Takox sSKmio
Cyl, YpaxoBYyIOUM OOCTaBMHU CHpaBU U 0CO0y 3aCy/KEHOTO, BBaXaTHME 33 MOJKJIMBE
3aMIHUTH T1030aBJI€HHS BOJ1 Ha CTPOK HE JOBLIE HDK JBa pPOKU TPUMAHHSAM Yy
JUCIUIUTIHAPHOMY OaranbioHl Ha TOM camuil CTpok. TpuMaHHA B AUCHUIUTIHAPHOMY
OaTanbiloH1 BIICHKOBOCTY>KOOBIIIB 3aMiCTh TT030aBJICHHS BOJII HE MOXYTh 3aCTOCOBYBATH
710 0ci0, sIK1 paHilie BiiOyBaIu MOKapaHHs y BU1 o30aBiaeHHs Boui [95].
3mict c1. 62 KK Ykpainu, 1o perasaMeHTye 0co0JIMBOCTI 3aCTOCYBaHHS TPUMaHHS B
JUCLUIUTIHAPHOMY OaTanbioHl BIHCHKOBOCTY>KOOBIIIB, /IBI4l 3a3HaBaB 3MIH y YacTHHI
PO3IIMPEHHS KoJia Cy0’ €KTIB, A0 SIKMX MOXXYTh MPU3HAYATH IIEH BH]I MOKapaHHSI. 30KpeMa,
3akoHoMm Ykpaiau «IIpo BHECEHHs 3MiH 10 JCSKUX 3aKOHOJABYMX aKTiB YKpaiHU II0J0
MOCWJICHHST BIJMOBIIAJIbHOCT1 BIMCHKOBOCIYKOOBI[IB, HaJlaHHsI KOMaHIUPaM J10JaTKOBHX
paB 1 MOKJIaeHHs 000B’SI3KiB B 0cOOMMBUA mepio» Bif S moToro 2015 poky Ne 158-VIII
70 Cy0’€KTIB, CTOCOBHO SKHUX MOXE OYyTH NpU3HAYEHO aHATI30BAaHUN BHUJ MOKAapaHHS,
OyJnu BiJIHECEH1 BIMICHKOBOCIIYKOOBIII, K1 TPOXOASATh BIICHKOBY CIIYKO0Y 3a KOHTPAKTOM,
ocoOu 0QIlepCchbKOTO CKIIaay, SKI MPOXONATh KaJIpoBY BIHCBKOBY CIIy»)0y, 0COOHU
odilepcbkoro  CcKiIamxy, SKi  IPOXOASATh  BIMCBKOBY  CIOykOy 3a  IIPHU30BOM,
BIICHKOBOCITY>KOOBIII, MPHU3BaH1 Ha BICBKOBY CIYOY ITi1 vac MoOTi3allii, Ha 0COOMMBUI
nepioq (KpiM BiMCHKOBOCITYXOOBIIB-kiHOK) [58]. 3rimHo 13 3akoHom Ykpainu «IIpo
BHECEHHS 3MIH JI0 JESKUX 3aKOHOJABYMX AKTIB YKpaiHU MO0 YIOCKOHAICHHS OKPEMHX
NMMTaHh BUKOHAHHS BIHCHKOBOTO OOOB’SI3Ky Ta BEJICHHS BIMCHKOBOTO OOJIKY» Bif
30 6epesns 2021 poky Ne 1357-IX, kom0 0cid, 70 SKUX MOXKYTh 3aCTOCOBYBATH TPUMAaHHS
B JIUCIHIUIIHAPHOMY OaTallbiiOHI BIHCHKOBOCITY>KOOBIIIB, PO3IMIUPEHO IUITXOM BiTHECCHHS
710 3a3HAYCHOI KaTeropii 0ci0 BiliCHKOBOCITYKOOBIIIB, TPU3BAHNX HA BIMCHKOBY CIIYX)O0y 3a
MPU30BOM 0Ci0 13 ynCiIa pe3epBicTiB B oco0auBuil iepion [57].
Kpim monoxens KpuminaapHoro Tta KpuMmiHAIBHO-BHKOHABYOTO KOJIEKCIB,
MpU3HAYCHHS 1 BiIOYBaHHS MOKapaHHS y BUJIl TPUMAHHS B IUCIUIUIIHAPHOMY OaTalibiloH1
BIMICHKOBOCITYKOOBI[IB ypETyJIbOBAaHO IlI€ JBOMa HOPMATHUBHO-IIPABOBUMHU aKTaMH, SKI

pPErIAaMEHTYIOTh TOPSJ0K 3A1MCHEHHSI BUKOHAHHS 3a3HAYEHOTO BHJAY IMOKapaHHS 1
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TaymMauyaTb #oro 3wmicT. Imetbecs mpo Haka3z MinicrepcTtBa oOopoHu Ykpainu «lIIpo
3arBep/ukeHHs [lopsiaky BiAOyBaHHS TNOKapaHHS 3aCyPKEHHMX BIICHKOBOCITYXOOBIIIB Y
BU/Il TPUMAHHS B JUCUUIUIIHApHOMY OatanbioHi» Bin 4 uepBHsa 2021 poky Ne 155 [126] 1
noctaHoBy Ilnenymy BepxoBHoro Cyny VYkpainum «lIpo mnpakTuky npu3HadYeHHS
BIICBKOBOCITY>KOOBIISIM TOKapaHHs y BUA1 TPUMAHHS B JUCHUIUTIHAPHOMY OaTalbHOHD»
BiJ 28 rpyans 1996 poky Ne 15 [149].

[lokapanHs y  BuAl  TpUMaHHA B JUCUUIUIIHApHOMY  OartajbioHI1
BIICHKOBOCITY’)KOOBI[IB  3aCTOCOBYIOTH TMEPEBAXHO Yy BHIAJKaX BYWHEHHS HUMHU
KPUMIHAJIBHUX MPOCTYNKIB YM HETSHKKUX 3JI0YHMHIB, KOJH CYJ, YPaXOBYHOUH OOCTaBUHU
cripaBu 1 0c00y 3aCyJIPKEHOTo, BBA)KaTUME 32 MOXJIMBE 3aMIHUTH 1M030aBJICHHS BOJI Ha
CTPOK HE JIOBIIIEC HIX JIBa POKU TPUMAaHHSIM y TUCIUIUTIHAPHOMY OaTanbiioH1 Ha TON camuii
CTPOK, TOOTO 3aCy/DKEHHMX MOKHA 3aJUIIMTH Ha BIACHKOBIM Ciyk01 ¥ BUIPAaBUTU B
yMOBax CIeIiabHOi BilichkoBOi wyacTuHU. lle mokapaHHS MoOke OyTH 3aCTOCOBaHO JI0
BIMICHKOBOCITY>KOOBIIIB, SIKI BUMHWJIM TSKKI W OCOOJIMBO TSKKI 3JIOYMHH, 32 YMOBH, IIO
Cyl, YpaxoBYIOUHM 0CO0y BHHHOTO ¥ OOCTaBMHH, IO IIOM SKIIYIOTH TOKapaHHS Ta
3HIKYIOTh CTYMIHB TSKKOCTI, J1iii/Ie BUCHOBKY IPO MOXJIUBICTh HOT0 npu3HaueHHs [149].

CyTHICTP TIOKapaHHS Yy BHJIl TPUMaHHI B JIUCHMIUIIHAPHOMY OaTajbioOHI
BIICHKOBOCITY>KOOBIIIB IOJISITA€ B TOMY, IIIO OCI0, SIKi BiTOYyBalOTh Y HHOMY MOKapaHHS, Y
IPUMYCOBOMY TOPSIKY 130JIF0IOTH BiJl CYCHUIBCTBA B YMOBAax MPOXO/KEHHS BIMCHKOBOI
CITY»KOH, TIPUMYCOBO HAIIPaABJIAIOTh B OCOOJIMBY BIMCHKOBY YaCTHHY — JHUCIUILUTIHAPHUN
OatampiiOH YW  JUCHUIUTIHAPHY poOTy. BinOyBaHHS  TOKapaHHS  3aCyKEHHUX
BIlICBKOBOCITY>)KOOBIIIB y BHJ1 TPUMaHHA B AUCIUIUIIHAPHOMY OaTalbioHI mependadae
BUIIPABJIICHHSI Ta TIEPEBUXOBAHHS 3aCy/UKEHUX Yy JYCi YECHOTO CTaBJICHHS 10 Tparli Ta
BIICBKOBO1 CIy»KOHM, CyBOporo noaepkanHs HumMu KoncTuryii, 3akoHIB YKpaiHu,
BiiiceroBoi mpucsru i cratytiB 30poitHux Cun Ykpainu, 3ano0iraHHs BYMHCHHIO HUMU
HOBUX KPUMIHAIBHUX Ta IHIIUX MPaBONOpYIIeHB [126].

OcoOnuBiCTh IHOTO TIOKApaHHS TMOJSITAE TaKOX y TOMY, IO HOro BimOyBaHHSA
MOEAHYETHCSI 3 BUKOHAHHSAM OOOB’SI3KIB BIMCHKOBOI CIIYOM: 3acCyl>K€HHUH, BiI0OyBarouu
el BHUJ TMOKapaHHS, MPOJAOBXKYE OyTH BIMCHKOBOCTYKOOBIIEM 1 HE BHUKIIOYAETHCS 31

chepu BIIICHKOBO-CIIYKOOBUX BiIHOCHH. T0oOTO B yMOBax AMCIUIUIIHAPHOTO OaTaibioHy
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BIUIMB Ha 3aCy/DKCHHX OXOIUTIOE  BHUNPABICHHS 1 TEPEeBUXOBAHHA iX  SK
BiicbKOBOCITYk00BI11B 30poitHux Cun Ykpainu.

M. I. KapnieHko BBaxae, 110 nepeOyBaHHS B IUCLUILIIHAPHINA BINCHKOBIN YaCTUHI €
IYMaHHIIIUM TOKApaHHSAM, HIDK MO030aBJIEHHS BOJI, OCKUIBKM 3acy/UKeH1 BiI0yBalOTh
MOKapaHHs y 3BUYaiiHOMY OTOYEHHI, HE MIANaAaroTh Mij BIUIMB JOCBIAYEHIIINX OCI0, 110
BIIOYBalOTh MOKapaHHS y BHUAl MO030aBJIEHHS BOJI, MIANOPAIKOBYIOTBCS CTaTyTaMm
30poitnux Cun Ykpainu, a He HopmaM KpruMiHalbHO-BUKOHABYOTO KOJIEKCY YKpainu [76,
c. 194].

Ilei BuJ mOKapaHHS HE 3aCTOCOBYIOTH J0 0Ci0O, sIKi BU3HAHI HE MPUAATHUMHU 10
BICHKOBOT CIIy’)kOM 32 CTaHOM 3JIOpOB’s, TIPO IO WAETHCS 1 B M. 2 mocTaHOBH [lnenymy
BepxoBnoro Cyny Vikpaiam «I[Ipo npakTHKy mNOpu3HAYCHHS BiHCHKOBOCITYKOOBIISIM
NOKapaHHs y BUJA1 TPUMAHHS B AUCIUILUIIHApHOMY OaTanbiioHD» Bin 28 rpyans 1996 poky
Ne 15 [149]: HeponmycTUMO TpU3HAYATH NOKAPAHHS y BUJI TPUMAHHS B JUCIUILUTIHAPHOMY
OaTanbiloH1 BIMCHKOBOCIYKOOBIIIB, SIKi BU3HAH1 HE MPUIATHUMH JI0 BIICHKOBOI CITY»KOHU 3a
CTaHOM 3JI0pOB’sl. 3 IIUX CaMUX MiACTaB Iie MoKapaHHd, 3a3Hayae M. M. CeHbko, He CIijl
mpU3HaYaTh 0cobam, sIKi CAaMOBUIBHO 3QJIMIIUIN BIMCHKOBY YacTHUHY ab0 MicClie CIyKOu
i1 9ac MPOXOJ>KEHHS CTPOKOBOI BINCHKOBOT CIIY>KOH, alle HA MOMEHT PO3IJISIIy CIPaBU B
cyni Oynu 3BUTbHEHMMH 31 ciayxOu [162, c. 96]. IlokapanHs y BuUAlI TpUMaHHS B
JTUCHUIUTIHADHOMY OaTalbiOHI HE 3aCTOCOBYIOTH 10 0ci0, fKi paHime BigOyBaau
MOKapaHHS B MICHSX I030aBJICHHS BOJII;, JO0 SKUX TOPSA 13 MOKApaHHSIM 3a BUYMHEHHM
3JI0YMH 3aCTOCOBYIOTH PUMYCOBE JIIKYBaHHS BiJ] aJIKOT0J113My 2060 HapkomaHii [ 149].

3a 3araJpbHUM MPABHIIOM, Yac BIIOYTTS aHATI30BaHOTO BUIY TOKapaHHS JO CTPOKY
BIICBKOBOT CIy’)kOM He 3apaxoByioTh. Ilicias #oro BigOyTTd Ta 3BUIBHEHHS 3
JTUCIUIUTIHAPHOTO OaTalbiiOHY BIMCHKOBOCTYXKOOBI[IB HAMPABISIOTH IS TOJAJBIIOTO
MIPOXOJKEHHS CIY>KOU B T1 MIAPO3/ILIH, 1€ BOHU MTPOXOAMIIN CITYXKOY IO 3aCyIKEHHS.

3acyKeHUM 10 TPUMaHHS B JUCHUIUIIHAPHOMY OaTajbiioHI B TependadeHux
3aKOHOM BHIMAJKaX MOXXYTh MPHU3HAYATH JOJATKOBI MOKAPAHHSA, MEPeIyCiM M030aBICHHS
BIMICHKOBOTO 3BaHHS, 30KpeMa Ha TEpPMiH, IO NEPEBHUINYE Yac BiIOyBaHHS OCHOBHOTO

MOKapaHHs. 3acyKEHUX BIMCHKOBOCIY>KOOBIIIB, SIKI BiIOYyJIM MOKapaHHsS — TPUMaHHS B



177
JTUCUUIUTIHADHOMY OartanbiioHi abo Oyiau JOCTPOKOBO 3BUIBHEH1 BIJ ILOTO BUAY
MOKapaHHsl, BU3HAIOTh TAKUMH, 1110 HE MAaOTh CYAUMOCTI [76, c. 98].

HalickiagHimmuM DUTaHHAM, IIOJI0 SIKOTO € JlaMEeTpajibHO MPOTUIIEKH] MO3UIIi, Ha
ayMky C. O. XapuToHOBa, 3aJUIIAETHCA JOLUIBHICTh HAsBHOCTI B CHUCTEMI IOKapaHb
TpUMaHHs B AUCIHUILTIHApHOMY Oataibiioni [202, c. 268].

[IpuXUnbHUKM  HAgBHOCTI  TpUMaHHA B  JUCUHUIUTIHAPHOMY  OaTasibioHI
BIICHKOBOCIY>KOOBIIIB Y CHCTEMI MMOKapaHb BBAXAIOTh, 110 OY/b-5Kl 3MIHU B HOPMYBaHHI
UTaHb, TIOB’I3aHUX 3 IHCTHTYTOM TOKapaHHsS, MalOTh OyTH HAyKOBO OOIPYHTOBAaHUMH 3
BUKOPUCTaHHSAIM  JIOCTaTHBOI emmipuuHoi ©Oasum [161, c¢. 447]. Ha nymky
O. M. CapHaBCbKOro, YCYHEHHsI 13 CHUCTEMHU IOKapaHb TPUMAaHHS B JUCHUIUIIHAPHOMY
OaTanbiiOH1 BIMCHKOBOCIYXKOOBI[IB YHEMOMJIMBIIIOE 3aCTOCYBaHHS aJbTEPHATUBHOTO
OUTBIII M’SIKOTO TIOKApaHHs, HDK 1M030aBJICHHS BOJII Ha MEBHUU CTpPOK. BimamorigHo 10
smicTy cr. 62 KK VYkpainm, cya MoXe NMPU3HAYUTH TOKapaHHS Yy BHJII TPUMaHHS B
JTUCHUIUTIHADHOMY  OaTalbiOHI  BIMCHKOBOCIYXOOBI[FO CTPOKOBOi  CIIyKOH, SKOTO
OPUTATYIOTH J0 BIANMOBimadbHOCTI 3a Tielo HopMmoro KK, caHkilis skoi HEe MICTUTH
aHaAI30BAaHOTO BHJY IMIOKapaHHA. Y TakoMy pa3l CyJ CHOYaTKy MpHu3Hayae oco0i
MOKapaHHs y BUJI 1MO30aBJIEHHS BOJII, a MOTIM, 3 OIVISAy Ha OOCTaBUHM CIIpaBU ¥ 0COOYy
3aCy/DKEHOTO0, TpHiiMae pIIIeHHS Mpo 3aMiHy MPU3HAYEHOTO BHUIY IMOKapaHHS Ha
TPUMaHHS B IUCIUIUIIHApHOMY OartanbiioHi [161, ¢c. 448]. YV pa3i BUKIIOUCHHS 13 CUCTEMU
MOKapaHb TPUMaHHsS B JIHUCIHUILTIHAPHOMY OaTajabiOHI BIHCHKOBOCITYKOOBIIIB Cya Oyne
M030aBJICHUIT MOXXIJIMBOCTI 3AIMCHIOBATH TaKy 3aMiHY: 3aCTOCOBYBATH N0 3aCy/KCHHX
BilICBKOBOCITY>KOOBIIIB CTPOKOBO1 CITy>kKOU 3aMiCTh 1M030aBJI€HHS BOJ1 MEHIII CyBOPUN BHU]T
MOKapaHHs, IKUM € TPUMaHHS B JUCIUIUTIHApHOMY OatanbiioHi [161, c. 448].

KpiMm TOro, 3a3HaveHi 3MiHU MOTIPIIYBAaTUMYTh CTAHOBHUIIE BIHCHKOBOCTY>KOOBIIIB
CTPOKOBOi CIy>)kOM ¥ y YacTHHI, MO CTOCYEThCS MUTaHb MOTAIICHHS CYyIUMOCTI, aJlKe
srigHo 31 cr. 89 KK Vkpainm ocobwm, ki BiaOynw MOKapaHHS y BUAI TPUMaHHS B
TUCITUIUTIHAPHOMY OaTaibioHI BIICHKOBOCITYKOOBIIiB, BBRKAIOTh TAKMMH, III0 HE MArOTh
cynumocti. Taki Jii cymepedyuTUMyTh OOpaHOMY YKpaiHOIO KypCcy Ha MOJAJbIIy
FYMaHI3al[il0 CUCTEeMH MOKapaHHs, OJAHUM 13 MPUHIMUIIIB SIKOTO € HIMPOKE 3aCTOCYBaHHS

MoKapaHb, HE TIOB’ A3aHMX 3 1030aBaeHHsIM BoJii [160, c. 460].
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1O. B. CokopuHCBbKUH, MOCWJIAOYMCh HAa BHCOKHMH CTyHiHb €(EeKTHBHOCTI
aHAII30BAaHOTO BUAY IIOKapaHHS Yepe3 HU3bKUWA PIBEHb PELMIUBIB KPUMIHAJIBHUX
MPaBOMOPYILIEHb, BUCIOBIIOBAB TE3y MPO HEOOXITHICTh 30€pEKEHHsS TPUMaHHS B
JUCIUILUTIHAPHOMY OaTanbiloH1 B1MCbKOBOCITYk00BLIB y cuctemi nokapanb KK VYkpainu
[165, c. 176; 166, c.42;]. 3rigHo 31 CTATUCTUYHUMHU AaHUMHU [OJOBHOrO yHpaBiliHHS
BiiicbkoBoi ciyx0u mpaBonopsanky y 30poitHux Cunax YkpaiHu, aOCoOtOTHa OUIBIIICTh
KOJIMIIHIX 3acy/keHuX (0mu3bko 90 %), ki BiOyau Takui BUJI MOKApaHHA, HE TUIbKU HE
BUMHSIOTh HOBUX KPHMIHAJIBbHUX IMPABOMOPYIICHb, a H HE JOMYyCKalOTh MOPYIICHb
BIICHKOBOI JUCHUIUTIHM 3arayioM [164, c. 64]. BogHoudac ciif ypaxoBYBaTH HAasBHICTh
peanbHOi MOMJIMBOCTI BIJOYBaHHS TMOKapaHHSA y BUJl TPUMaHHA B JUCHUIUTIHAPHOMY
OaTanbilOHI, a TAKOX Te, SIK€ 3HAYEHHsS Ma€ TMOKA3HHWK BIJACYTHOCTI PEIUIUBIB cepej
BICHKOBOCIY)KOOBIIIB, 1110 BiIOyJIM TakKe TOKapaHHS 3a BYMHEHHS BIHCHKOBHUX
KpUMIHAJIBHUX MpaBomnopymieHs [202, c. 270].

Haromicte B. M. Ky 3ayBaxye, 1110 1epeTBOpPEHHS BIMCHKOBHX YacCTHH Ha MICIIS
BiIOYBaHHS TIOKapaHHS B JEMOKpaTHYHIM jgepxkaBi Henmpumyctume [98, c. 32].
[. b. MenuHCHKUI aKIEHTYye Ha MEPEKOHJIMBOCTI apryMEHTIB HAYKOBI[IB IIOJ0 BTpPATH
TUCIUIUTIHADHUM ~ OaTaJlblOHOM  TOTEHLIady BHUKOHAHHS KapHHUX, BHUIPAaBHUX 1
npeBeHTUBHUX  QyHkmin [117, c¢.684]. Il;0o aymMKy TIpYHTOBHIIIE PO3BHBAE
1O. A. [ToHOMapeHKO, TMEpPEeKOHYIOYH, [0 TPUMaHHS B JUCIUIUTIHAPHOMY OaTalbioH1
BIMICHKOBOCITY)KOOBIIIB B3arajli € HEKOHCTHTYI[IHHUM, OCKLIbKHM, 3TimHO 3 4.1 cT. 17
Konctutymii  Ykpainu, 3aBmanusMm 30poiHux Cun VYkpaiHu € BHKIIOYHO 00OpOHA
VYkpainu, 3aXucT ii CyBEpeHITETY, TePUTOPIAIBHOI HUTICHOCTI W HETOTOPKAHHOCTI, a HE
BUKOHAHHS TokapaHHsa [146, c.312]. Ilogiurstoun Ttaki aprymentd, C. O. XapuTOHOB
apryMeHTy€ BiJICYTHICTh MiJICTaB BiAOYBaHHS TPUMAHHS B JUCIUILUTIHAPHOMY OaTanbiioH1
BiIlICBKOBOCITY>KOOBIIIB B YCTaHOBI, IO MiAMOpsaKoBaHa MiHICTEpCTBY O0OpOHU, PI3HUMHU
KaTeropisiMu BiickkoBoCTyk00BI1iB [202, c. 272].

C. O. XapuToHOB [IWIIOB BHCHOBKIB, IO BHACIIJOK BIJICYTHOCTI peabHOI
MOXJIMBOCTI BiIOYBaHHSI MOKapaHHs y BUJII TPUMaHHS B JUCLUUIUTIHAPHOMY OaTaibHOHI1
BIMICHKOBOCITYKOOBIIIB OT0 BUKJIIOUEHHS 13 CHCTEMH MOKapaHb 1 3aMiHa y BIAMOBIIHUX

cratTsax po3aity XIX OcobnuBoi yactunn KK Ykpainu «KpumiHanbHi paBOnopyuieHHs
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MPOTH BCTAHOBJICHOTO TMOPSJIKY HECEHHS BIMCHKOBOI CIIY»OW (BIMCHKOBI KpUMIHAIbHI
MPaBOMOPYILICHHS )» Ha allbTePHATHBHI, OLIBII M SKI MOKApaHHs, aHDK MO30aBJICHHS BOJI
Ha TEBHUN CTPOK, HE MOCHWIATH BIAMOBINAIBHICTh BIMCHKOBOCIY>KOOBIISI, a HaBIAKH,
OyayTh MOM SKIIYBATH i, 1110 3aCBIIYYBAaTUME I'yMaHI3M JIep>KaBHOI MOJITUKH B TUTAHHAX
3acTocyBaHHs nokapanss [202, c. 272].

Posrnsparoun mpoTHIIEKHUN HUIAX BUPIMIEHHS NPOOJEMHUX MHUTAaHb B1AOyBaHHSA
NOKapaHHs y BHUJA1 TPUMaHHS B JAMCIMIUIIHAPHOMY OaTajibiOH1 BIHCHKOBOCTYKOOBIIIB,
C. O. XapuTOHOB  MpPOIMOHYE HHU3KY KpPOKIB OpraHi3aliiiHO-MPaBOBOrO  XapakTepy,
CHpSMOBAaHUX Ha BJIOCKOHAJICHHS caMe TpoIlecy BiMOyBaHHS IIhOTO BHY TMOKapaHHS,
NOYMHAIOYY 13 3aMIHM HAa3BU JUCUUILTIHAPHOTO 0aTaabiOHY Ha TUCUHUILIIHAPHY BICHKOBY
YaCTUHY, YKOMIUIGKTYBaHHS OCOOOBHM CKJIAJJOM 1 PO3IIHUPEHHS IUCIUTUTIHAPHUX
BIICHKOBHMX YaCTHUH; 301IBIIIEHHS YUCEIBHOCT1 TUCIMUIUTIHAPHUX 0aTabUOHIB JJ1s1 HA0YTTS
MOJKJIUBOCTI BIMCHKOBOCTY>KOOBIISIM BIiOYyBaTH TIOKApaHHS B HOPMaJbHUX YMOBAax;
HEOOXITHOCT1 BUBEACHHS BIMCHKOBUX YaCTHH 3 MIAMOPSAKYBaHHS MiHicTepcTBa 000pOHU
VYkpainu 3 nogaibliuM iX MIAMOPSAKYBAHHSM IIEHTPAIbHOMY OpraHy BUKOHABUOi BIaH,
10 peasizye AepkKaBHY MOJITHKY y cdepl BUKOHAHHS KPUMIHAIBHUX TOKapaHb 1 mpoOarii;
CTBOPEHHS yMOB JUIsl OKPEMOro BiOyBaHHS TOKAapaHHA BIMCHKOBOCIYKOOBIISIMU
PAI0OBOTO, CEPKAHTCHKOTO 1 odimepebkoro ckiany [202, ¢. 272-273].

3 ornsaay Ha OCOONMBHE Tiepiof, y SKOMY KpaiHa 3HaxoauTbes 3 2014 poky,
BilicbKOBH niepiona 3 2022 poKy, 3MiHU OpraHi3alliifHO-IPaBOBOTO XapaKTepy, CIIPSIMOBaH1
Ha BJOCKOHAJEHHS caMe TIpollecy TpPUMaHHS B JAUCIHUILUIIHADHOMY OaTanbioH1
BiliCBKOBOCITY>KOOBIIIB, € HA/[3BUYAIHO aKTyaJIbHUM.

Omxe, TUCKYCIi IOJI0 BUKIIOYCHHS UM 30€pEKeHHS MMOKapaHHsS y BUJ1 TPUMaHHS B
JTUCIUILUTIHAPHOMY OaTalIbiiOH1 BIHCHKOBOCIYKOOBIIIB 3BOAATHCS 10 Takoro [112, c. 83].
Cepen apryMmeHTiB MO0 30EpEKEHHS TAKOTO BHUAY IOKApaHHS MPOMOHYIOTh TaKi:
a) BUCOKH CTYIiHb €()eKTHBHOCTI I[LOTO BHU/Ty TIOKapaHHs; 0) HU3bKUI PIBEHb PEIH/IUBIB;
B) OibIlIa TYMaHHICTh MepeOyBaHHS B TUCIUIUIIHAPHOMY OaTanbilOHI, HIK MO30aBICHHS
BOJI, WIO MOJArae y BIAOYBaHHI MOKapaHHA Y 3BUYHOMY OTOYEHHI, BIACYTHOCTI
HETATUBHOTO BIUIMBY JOCBIIUYEHININUX 3JI0YMHIIIB, TIANOPSAKYBAHHS 3arajibHOBIIICHKOBUM

cTaTyTam, a He HopMaM KpumiHaibHO-BUKOHABUYOTO KoJiekcy Ykpainu [190, c. 53].
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Cepen aprymMeHTIB 1I0JI0 BUKIIOUYEHHSI TPUMAHHS B JUCLHUILUTIHAPHOMY OaTaibioH1
BilicbkoBOCITYk00BLIB 3 HopM KK 3a3HavaroTh: a) HENPUIYCTUMICTh NEPETBOPEHHS
BIMICLKOBUX 4YaCTMH Ha Miclsl BiAOyBaHHSA TMOKapaHHs; O) BTpaTa IUCIHUILUTIHAPHUM
O0aTaqbOHOM NOTEHIIaly BUKOHAHHS KapHUX, BUIPABHUX 1 MPEBEHTUBHUX (DYHKIIINH;
B) HEKOHCTUTYIIIHICTh TPUMaHHS B JUCHUILUTIHAPHOMY OaranpioH1
BIMCHKOBOCITYKOOBIIIB, aJ>ke 10 3aBlaHb 30porHux Cusl YKpaiHu BUKOHAHHS MOKapaHHs
HE HaJIeXUTh; T) BIACYTHICTh MIJACTaB BIAOYBAHHS I[OTO BHJY IOKAapaHHS PI3HUMU
KaTeropisiMM BIACHKOBOCIYKOOBLIIB B YCTaHOBI, IO MiANOpsA/KoBaHa MIHICTEPCTBY
obopoHu Ykpainu.

[Ipote, 3 orisay Ha 3aKOHOJABUy 3a0OpPOHY MpU3HAYATH BIHCHKOBOCITYKOOBLSAM
rpomazceki (ct. 56 KK Vkpainu) ta Bumpasni (ct. 57 KK VYkpainu) pobotu, a Takox
oomexxenHs: Boii (ct. 61 KK VYkpainm), mepenik mokapaHb, 10 € OUTBIT M’ SIKAM, HIXK
no30aBieHHs BOdi, (akTUUHO 3BoaUTHCS 10 mTpady (ct. 53 KK Vkpainu), momo sikoro
HUKYe OyIyTh BHKJIaACHI nepectoporu, i apemry (ct. 60 KK Ykpainu), MakcumanbHuit
CTPOK AKOTO (6 MICSIIIB) Y pa3u MEHIINN, HIXK TPUMaHHS B AUCIUIIIIHAPHOMY OaTaabioOHI
BIICHKOBOCITY>KOOBIIIB.

[lepenOauenuit y cuctemi mokapaHb, BU3HAUYEHIM KPUMIHAIBHUM 3aKOHOJABCTBOM
VYkpainu, BUA TOKapaHHi — TPUMaHHS B  JUCIUIUTIHADHOMY  OaTalbioOHI
BIMCHKOBOCITY)KOOBIIIB, IO 3aCTOCOBYIOTH CYAHM 0 BIHCHKOBOCITY>KOOBIIIB CTPOKOBOT
CIIY)KOH, € JIIEBUM ¥ e(pEeKTMBHUM BHJIOM IOKapaHHS. Y 3B’S3Ky 3 HOro 3acTOCYBaHHSM
BiIOYBaIOTHCS TMO3UTHUBHI 3MIHM B IIOBEMIHIII 3aCy/KEHOi 0COOM, SKWW CTa€ Ha IUISIX
BUIIPABJICHHS Ta HE BUMHSIE HOBUX 3JI0YMHIB, YUM 1 JOCIATAIOTh METH TIOKApaHHS 5K 3aX0y
MPUMYCY, 0 3aCTOCOBYIOTH Bim iMeHi aepxkasu [159, c. 138]. 3 ormsimy Ha BHKIIaaCeHE
BUIIIE, NOIUIBHUM € 30epekeHHs B cTpykTypi KK VYkpainm mnokapanHs y Burisimi
TPUMaHHS B AUCIUILUTIHAPHOMY OaTanbiioH1 BIHCBKOBOCTYKOOBITIB.

3a3HaueHe 3acBilUye TMpaKTUKa 3aCTOCYBaHHA IIbOIO BHAY MOKapaHHSA [0
BIICBKOBOCITYXO00BIIIB. 30Kkpema, y cnpasi Ne 953/11461/23 Kuiscvkoco pationHo2o cyoy
M. Xapkoea ecmanosneno, wo X., 8i0n08IOHO 00 HAKA3Y KOMAHOUPA BillCbKOBOI YACTMUHU
6i0 3 uepsnsa 2022 poxy Ne 70, npusnauenuil 800iem 3-20 cmpineyvko2o 63800y 2-i

CmpineybKoi pomu BIlCbKOBOI YACMUHU MA 68ANCAEMbCSA MAKUM, W0 3 3 4epeHs
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2022 poxy nputinag cnpasu ma nocady U NPUCMYnU8 00 BUKOHAHHS 0008 s3Ki8 3a
nocaoow. X. 8 cepnus 2022 poky ni0 yac npoxoodxceHHs BIlCbKOBOI ciyxcoOu, Oitodu
VMUCHO, 0e3 003801y KOMAHOY8AHHS MA NOBANCHUX NPUYUH, 8 YMOBAX 80CHHO20 CMAHY),
MUM4ACO80 BUPIUUUG YXULUMUCS 8I0 NPOXOOHCEHHS BIICbKOBOI CyoHcOU ma nposecmu 4ac
HA BIACHUL po3Ccy0 I He 3’A6U8Csi 00 Micys HeceHHs cayxucou. Y nepioo 3 8 cepnmus
2022 poxy 0o 25 osicosmus 2023 poxy X. nepebysas nosza medxncamu mepumopii nyHKmy
nocmitiHoi ouciokayii GiUCbKOBOI YACMUHU MA NPOBOOUE YAC HA GIACHUL pPO3CYO, He
no8’sA3y0uU 1020 3 BUKOHAHHAM 0006 a3Ki6 6ilicbK080I cnyscOu ma 6e3 NoeaMCHux
npuuun. /{iit X. 6yno keanighixosano 3a y. 5 cm. 407 KK Vkpainu: nes’senents uacHo Ha
cnyochy 0e3 NOBANCHUX NPUYUH, BYUHEHe 6 YMO08AX BOEHHO20 CMAHY, BYUHEHE
BILICLKOBOCYHCOOBYEM (KDIM CIPOKOBOI CYIHCOU).

3 oensdy na nonoxcenus cm. 69 KK Vkpainu, 3 sixkoi ébauaemuvcs, wo 3a Hasenocmi
KIIbKOX 00OCMABUH, WO NOM AKWYIOMb NOKAPAHHA MA ICMOMHO 3HUJCYIOMb CMYNIHb
MANCKOCMI 8UUHEHO20 KPUMIHAILHO20 NPABONOPYUIEHHS, YPAaXo8yryu 0coby GUHHOZO,
Cy0, YMOMUBYBABUIU CBOE PIULEHHS, MOXCEe NPUSHAYUMU OCHOBHE NOKAPAHHS, HUMCYE 8i0
HAUHUICYUOT Medicl, 8CMAHOGNeHOI 6 caHukyii cmammi (canxkyii uyacmunu cmammi)
Ocobnusoi yacmunu KK Vxpainu. Ha niocmasi euxiadenoeo X. 6y10 npusHaueHo
noxapanms y euodi nozoaenenus 60Ji cmpokom Ha 06a poku. Ha niocmasi cm. 62, 69
KK Vkpainu cyo 3aminueé ocHoene nokapawHs y 6udi no30asieHHs 60ji CMPOKOM Ha
06a pOKU HA MPUMAHHA 8 OUCYUNTIHAPHOMY OAMANbUOHI 8IlICbKOBOCYIHCOOBYIE CIMPOKOM
HA 084 POKU.

Obcmasunamu, AKi nom sKwyrOmes nokapawHs X., GU3HAHI wupe Kasmms, sKe
noJs2a€c 8 NOBHOMY GU3HAHHI CBOEI GUHU 00BUHYBAUEHUM, OCYOY C80IX Oll, HAA8HOCHI
gI0UYymMmMs HCanl0 3a BUYUHEHe, PO3YMIHHA HACIIOKI8 CB0IX Oill, aKMueHe CHPUSHHSL
DO3KpUMMIO KPUMIHAIbHO20 NPABONOPYULEHHS, 3 02150y HA NOBEOIHKY 008UH)BAUEHO20
nio uyac 00cy0osozo poscrioysauns. Cyo ypaxyeas, ujo 3a yMo8 WUPOKOMACUIMAOHOT
30potinoi acpecii p¢h wooo Yrpainu ma 68edeno2o 60€HHO20 cmany 6i00ysanns X.
NOKApauus y 6udi MpPUMAaHHS 6 OUCYUNJIIHAPHOMY OAMAnblioHi BIUCLKOBOCAYIHCOO8YIE

gionogioamume CycninbHum inmepecam i inmepecam oepacasu [172].
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Htpad sk BuA MokapaHHs perjaamMeHTyroTh nojoxkeHHs cr. 53 KK Vkpainu, ne
3a3HAYEHO, IO 1€ TPOIIOBE CTATHEHHs, SKE HaKIaJae CyJ y BHUIAIKaX 1 po3Mipi,
BcraHoBIeHUX B OcoOnuBiii yactuHi KK VYkpainm, 3 orisigy Ha TOJOXKEHHS Y. 2
cT. 53 nporo Konekcy . llltpad € naitnermmum Bugom nokapanns [136, c. 395].

Cnig 3ayBaxkutu, 1o go 22 nuctonana 2018 poky po3mip mtpady B CaHKIIL 4. 2
ctT. 407 KK VYkpainu o0OMexyBaBCcs CTa HEONOJATKOBYBAaHUMHM MIHIMyMaMHu JOXO/IIB
rpomagsn (HMJID). VYV rpomoBoMy eKBIBaJIEHTI, 3 OISy Ha TMOJOXKEHHS CT. S
niapo3auty 1 «OcoOnuBOCTI  CHpaBisiHHS —MOAATKy Ha A0Xoau  (Pi3uyHUX 0ciO»
po3ainy XX «Ilepexinni nonoxenus» [lomarkoBoro xojekcy YkpaiHu ¥ BIAMOBITHO 10
4. 5 c1. 22 3akony Ykpainu «lIpo nomarok 3 goxoniB (pizuynux ocidoy, cyma HM/I, axy
BUKOPHUCTOBYIOTH I BU3HAYCHHS cyMU mTpady, € 17 rpH. OTxe, MaKCHMaITbHUN PO3MIp
mrTpady 3a BUNHEHHS aHAJII30BaHOTO MistHHS cTaHoBUB 1700 TpH.

Jlume micna npuiiHATTS 3akoHy YkpaiHu «lIpo BHeECeHHS 3MIH 70 JAESIKUX
3aKOHOJJAaBYMX aKTIB YKpaiHW MIOJ0 CIPOIIEHHS TOCYIOBOTO PO3CIIAYBaHHS OKPEMHX
KaTeropiii KpUMIiHAJIBHUX MpaBoNoOpymeHb» Bia 22 auctomnaga 2018 poky Ne 2617-VIII
CaHKI[isl HaOyJia OCTaTOYHOI'O BHWIJISAMY, IMependaduBimid ImTpad y po3Mipi Bimx OmHIET
Tacadi 10 dotupbox THcsdy HMJIT [56]. BiamoBigHO 10 3a3Ha4Y€HWX TPOIIOBHX
pPO3paxyHKiB, MaKCUMaJlbHa MeXa TOKapaHHS y BUDLLAlL mTpady B caHkmii 4. 2 ct1. 407
KK Vkpainu cranoButs Bin 17 000 rpu 10 68 000 rpH.

BigmoBigno mo 4. 3 cr. 53 KK VYkpainu, mrpad sk momatkoBe MmOKapaHHS MOXKeE
OyTH TPU3HAYCHHUH JIUIIE TOJi, KOJIM HOTro CIEMiaIbHO TepeadadyeHo B CaHKIl CTaTTi
(cankiii yactuau cTarti) OcobmuBoi yactuau KK VYkpainu. ¥V koHTekcTi aHani3oBaHOI
cTarti mrpad mnependayvaeThCs JMIE SK OCHOBHE mMokapaHHs, caHkimig ct. 407 KK ne
nependavae >KOIHUX JOJNATKOBUX BHJIB TOKapaHHS. Xo4a B HAYKOBIM JyiTepaTypi € i
MPOTUJICKHA TO3MINSL, 3TiMHO 3 SKOW ImTpad SK TOMATKOBE TIOKAPAHHS MOXKYTh
MpU3HAYaTH 1 y BUMAJKaX 3BITbHEHHS BiJ BiOyBaHHS MOKapaHHS 3 BUMPOOYBaHHSIM Ha
migcrapi mostoxeHb ct. 75—77 KK Ykpainu [129, c. 104].

3rigHo 3 4. 4 c1. 53 KK VYkpainm, 3Bakaroud Ha MaifHOBE CTaHOBHINE OCOOH, CYy.

MOX€ MPU3HAYUTH ITpad 13 PO3CTPOUKOIO BUIIATH YaCTUHAMU CTPOKOM JI0 OJTHOTO POKY.
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Cnin 3a3HauyuTH, 0 NUTaHHS MpPU3HA4YeHHs mTpady sSIK OCHOBHOTO MOKAapaHHS B
MOPSIAKY 3aMIHU HEBIJOYTOI YaCTHMHU TMOKApaHHS y BUJI1I OOMEXKEHHs a00 Mo30aBlCHHS
BoJI1 OUThII M’sikuM Ha mizactasi cT. 82 KK Vkpainu, y pa3i npuzHadeHHs1 OUIbII M’ SKOTO
MOKapaHHs, HIK e nependayeHo 3aKkoHoM, Ha miacTaBi 4. 1 ct. 69 KK Vkpainu, a Takox
3aMIHM HECIUIAu€HOi cyMH mmTpady B Mexax AUCEPTAI[IHHOIO JOCHIIKEHHS BHBUYaB
M. M. CeHnbKo, copMyIIIOBaBIIM HAyKOBO OOIpyHTOBaH1 BUCHOBKH [162, c. 147]. Tomy
MNOBTOPIOBATH OCOOJIMBOCTI BU3HAYEHOI'O MEXaHI3MY PETYJIOBAaHHS OKPECIECHUX MUTaHb
BUJIA€THCS HEJOIUIHLHUM.

VY cankuii 4. 2 c1. 407 KK VYkpainu mrtpad sk BUJ NOKapaHHs NepeadavueHo ass
CHeiaIbHOro Cy0’€KTa — BIICHKOBOCITYKOOBIIS (KpIM CTPOKOBOI CIIY>K0M). Y monepeaHix
miApOo3aIax poOOTH MU JIETalbHO aHAII3yBajlud OCOOJMBOCTI CY0’€KTa I[hOTO
KPUMIHQJIBHOTO TIPaBOIMOPYIICHHS, Ha TMIiJACTaBl YOTr0 JOXOJWMO BHCHOBKY, IO
npu3HAYeHHs mTpady creniaibHOMYy Ccy0’€KTy — BIHCHKOBOCIYKOOBIIIO (KpIM CTPOKOBO1
CITy>kOM ) TIPUPIBHIOETHCS 10 MPU3HAUEHHS MITpady 3arajbHOMY Cy0’ €KTY KPUMIHAIBHOTO
IIPABOIMOPYILIEHHS.

€IMHUM BUHSTKOM € cHUTyallisl, onucana B 4. 5 cT. 53 KK Ykpainu, ne inerscs npo
HEMOXJIMBICTh cruiatu mrtpady B po3mipi He Outemie HibK 3000 HMJID 1 BimcyTHICTH
MiICTaB JUIsl PO3CTPOYKH MOTO BUILIATH, Y 3B A3KY 3 UMM CYJl MOXKE 3aMIHUTH HECIJIaueHY
cymy mTtpady IOKapaHHSIM y BHAI TPOMAJCBKUX POOIT 3 PO3paxyHKy OJHa TOJHHA
IPOMAJICBKUX POOIT 3a OJWH yCTaHOBIEHHH 3akoHomaBcTtBoM HMJIIT abo BumpaBHHMHU
poboTtamMu 3 PO3paxyHKy OJMH MICSIb BUIIPABHUX POOIT 3a JBaILATh YCTAaHOBICHUX
3akoHogaBctBoM HM/II', ane Ha cTpok He noBmie HiX aBa poku. lle monoxenns KK ne
MOXe OyTH 3acTOCOBaHE 10 BIMCHKOBOCTY)KOOBIIIB, OCKUIBKH, 3TIAHO 31 3MICTOM 4. 2
ct. 57 KK Vkpainu, BumpaBHi poOOTH HE NPHU3HAYAIOTH BIMCHKOBOCIYKOOBIISIM.
Haromicte 4.3 c¢1.56 KK VkpaiHu periiamenTye, 10 TpoMajaChKi poOOTH HE
MPU3HAYAIOTh BIMCHKOBOCIYKOOBIISIM CTPOKOBOT1 CHYKOW. Y 3B’SI3Ky 3 THM, IO
BIICBKOBOCITYKOOBIII CTPOKOBOT CITy>)kOU HE € Cy0’€KTaMU HOPMH, SIKa OMHUCYE CYCHIIBHO
HeOe3neuHe AisiHHA B 4. 2 cT. 407 KK Ykpainu, MokHa AIMTH BUCHOBKY, IO MOJOXKEHHS
4. 5 cT. 53 KK VYkpainu B yacTHHI 3aMIHU HECIUTAY€HOI CyMH ITpady MOKApaHHIM Yy BU1

rPOMAJICBKUX pOOIT 3 pO3paxyHKy OJIHA TOJMHA TPOMAJCHKUX pOOIT 3a OIMH
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ycTaHOBIIeHHH 3akoHogaBcTBoM HMJIIT 10 BilicbKOBOCTYKO0O0BLIB (KpIM CTPOKOBOL
CITY>OH) JOMYCKAETHCS.

Kpim Toro, mrpad MOXyTb MpU3HAYaTH 32 KOPUCIMBI KpHUMIHAJIbHI
npaBonopyiieHHd. Haromicte gisHHs, mnepenOauene ctT. 407 KK Vkpainu, He €
KOPHUCJUBHUM, TOMY JIOTIYHUM € BUCHOBOK MPO BUKJIIOUCHHS mITpady 3 KoJia MoKapaHb 4. 2
ct. 407 KK Vkpainu, TUM mnade IO cheuiajbHE MOKapaHHsS y BUIl CIyKO00BOTO
0oOMeXeHHsI BINCHKOBOCTY)KOOBI[IB TaKOX YWHHUTh HETaTHUBHUN €KOHOMIYHUW BIUIMB Ha
cy0’eKTa KpUMIiHAJIBHOrO MpaBonopyiieHHs. KpiM Toro, 1o mpono3uuiio MmiaTBEpAKEHO
Yyepe3 HETaTMBHUN €KOHOMIYHUN BIUIMB Ha Cy0’€KTa KPUMIHAJIHHOTO MPABOMOPYIICHHS
NOKapaHHs Yy BHJI CIYKOOBOro OOMEXEHHS, a TaKoX Yy TpolLecl aBTOPCHKOIO
aHkeTtyBaHHA, 1e 93,7 % pecrnoHACHTIB BBaXKalOTh HEOOXIIHUM BHUKIIOUWTH MTpad i3
3a3HAa4YCHOI CaHKIIT (1oAaTOK A).

[Ipote B CynoBiii MpakTUIll TPAIUIAIOTHCS BHUIAIKK TPU3HAYEHHS BUHHUM 3a
BYMHEHHS [[OTO KPUMIHAIBHOTO MTPABOMOPYILICHHS MOKApaHHA Y BUTIISAL IITpady.

YV cnpasi Ne 335/5050/22 Opoorconikiozescokoco pationno2o cyoy M. 3anopiscics
ecmanogneno, wo b., 6yoyuu 6ilicbko8ociyinc608yem GiliCbKOBOI CIYHCOU 3a KOHMPAKMOM
ma npoxoosuu il Ha nocadi KylemMemHuka O0ecaHmHO-WUMYypPpMo8020 GiOOINeHHS Y
BILICLKOBOMY 36aHHI «mampocy, 15 nucmonaoa 2021 poxy, ditouu 6 ymogax ocobauo2o
nepiooy, 3anuuius BilCbKO8y HYACMUHY, C80i 0008 A3KU He GUKOH)BAB, Yac NPOBOOU8 HA
GIACHULL PO3CYO, 3aX00i8 00 NOBEPHEHHS 00 BIUCLKOBOI YACMUHU HEe BIICUBAB | NPO CBOE
MICYE3HAXOONCEHH 00 OpeaHi8 KOMAHOYBAHHA OP2SAHAM BIUCbKOBO2O I YUBLILHO2O
VIPABNIHHA He NOBIOOMJIA8, He3AKOHHO Nepedysaioyu 3a MexCamu 8iliCbKO80I YacmuHu 00
12 nucmonaoa 2022 poky. Omowce, y nepioo 3 15 aucmonada 2021 poxy 0o 12 nunus
2022 poxy mampoc b. ymucho, 6e3 nosajicHux npudur 0008 sa3Ku SiliCbKOBOi ClyicoOU He
BUKOHY8A8, NPOBOOSAYU YAC HA GIACHUL PO3CY0, HEe MO8 A3VI0UU U020 3 BUKOHAHHAM
0008 ’513Ki6 BIUCLKOBOI CAYHCOU MA He BAHCUBATOUU HCOOHUX 3aX00i8 00 3 'S61eHHS 00 MICYs
HeCeHHs BIUCbKOBOI CYIHCOU 3a HAABHOCI PEANIbHOT MONCIUBOCTI 018 YbO2O.

3asznaueni 0ii mampoca b. xeanigixosani 3a u.4 cm. 407 KK Vkpainu sax
CAMOBINbHEe 3ANUUEHHS  BIUCbKOBOCYHCOOBYEM MICYsi CAYHCOU, GYUHEeHe 6 YMO8ax

ocobnusoeo nepiooy. /o b. 6yno npuznaueno noxkapanhs iz 3acmocysauuam cm. 69 KK


http://search.ligazakon.ua/l_doc2.nsf/link1/an_911227/ed_2023_09_06/pravo1/T012341.html?pravo=1#911227
http://search.ligazakon.ua/l_doc2.nsf/link1/an_308/ed_2023_09_06/pravo1/T012341.html?pravo=1#308
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Ykpainu y eudi wmpagy pozmipom 1000 nHeonodamrosysaHux MIHIMYMIE 00X00i8
epomadsin, wjo cmanogums 17 000 (cimnaoysame mucay) epugens [171].

BianoBigno ao monoxkeHb cr. 58 KK VYkpainu, mokapanHs y BUJl CIyX)OOBOTO
OOMEXEHHS  3aCTOCOBYIOTb  JO  3aCy/[UKEHHMX  BIMCHKOBOCIYXOOBIIIB, KpIM
B1ICBKOBOCITY>KOOBIIIB CTPOKOBOI CIy>KOH, HAa CTPOK BiJl IIECTH MICALIB 0 JBOX POKIB Y
Bumaakax, nepeadoadennx KK, a Takox y BUMaaKax, KOJH CYyJ, YPaXxOBYIOUHM OOCTaBUHU
cripaBd U 0co0y 3acCy/P)KEHOro, BBaKAaTHUME 3a MOJKJIMBE 3aMiCTh OOMEXKEHHS BOJII UM
1030aBJICHHS BOJII HA CTPOK HE JIOBIIC HIK JBAa POKH MPU3HAYUTH CITYKOOBE OOMEKCHHS
Ha TOW caMHil CTPOK. I3 cymMH TpoIIoBoro 3a0e3nedeHHs 3aCyKEHOT0 JI0 CIIy)KOOBOTO
oOMEXEeHHSI TPOBAJAATh BIApaxyBaHHS B JOXIJ JepXKaBU B PO3MIpl, BCTAHOBICHOMY
BUPOKOM CYIy, Y MeXaxX Bl JAecCATH 10 ABAAUATA BiACOTKIB. Ilig dvac BigOyBaHHS
3aCyDKCHHIM HE MOXKe OyTH MIJABUIIEHUH 3a TI0CaJI010, Y BIHCHKOBOMY 3BaHHI, a 11 CTPOK
HE 3apaxOBYIOTh HOMY B CTPOK BHCIYTH POKIB JUIsl IPUCBOEHHS YEPrOBOTO BiICHKOBOTO
3BaHHA [95].

VY cucremi nokapanp, nepeadoadeHux ct. 51 KK VYkpainu, ciyx00Bi oOMeKeHHS
BIICHKOBOCITY>KOOBIIIB PO3MIIlIEHI MK BUIPaBHUMHU pobOoTamu (cT. 57) 1 KOoH(}ICKaIIE
MmaiiHa (cT. 59) Ta € ocHOoBHMM BujoM mokapanHs (4. 1 cr. 52 KK VYkpainu). 3riguo i3
3aKOHOJaBYOI0  3a00poHOI0, 3a3Hayae M. M. CeHbKO, MOXJIMBICTh MpPU3HAYCHHS
CITY)KOOBHUX OOMEXKEHBb 11 BIMCHKOBOCIYKOOBIIIB CTPOKOBOI CIIY)KOM BHKJIIOUYAETHCS,
TOMY TaKuW BHJ TIOKapaHHS HE MOKe OyTH MPH3HAYEHO 3a BUMHEHHS KPUMIHAJIBHOTO
npaBomnopymieHHs, nepeadadenoro 4. 1 ct. 407 KK Ykpainu [162, c. 144].

Jlessiki BUEHI BBaXKAIOTh, IO OOMEXKEHHS IS BIHCHKOBOCITY)KOOBIIB (DaKTHYHO €
cnemianbHuM  (MOAMGIKOBAaHMM) BHIIOM BUIpaBHUX poOit [146, c. 35; 202, c.62],
BBEJICHHS TAKOTO BUY TIOKapaHHS HE MOKHA BBOKATU aHOMAJILHUM SIBUILEM JIJISi CUCTEMU
KOMIUICKTAIIIT apMmii.

C. O. XapuTOHOB BHOKPEMIIIOE TPU OCHOBHI HAMPSIMH CIY>KOOBUX OOMEKEHB IS
BIICBKOBOCITYKOO0BIIIB: 1) BTpaTa BilIChKOBOCTY>KOOBIIEM TIpaBa CaMOCTIHHO 3BITLHUTHUCS
3 BICBKOBOI clly»0u i1 0OpaTu coOi iHIlIe MiCIle MpalleBIAIITYBaHHS, [0 € OOMEXEHHIM
MpaB JIIOJAUHU 1 TPOMAJHUHA, 3aKpiiuieHoro B cT. 43 KoHctutyuii YKpaiHu: KOKEH Mae

MpaBo Ha Mpailto, IO nepeadayae MOKIUBICTh 3apO0JIATH COO1 HA KUTTA MPAIICIO, SIKY BIH


http://search.ligazakon.ua/l_doc2.nsf/link1/an_308/ed_2023_09_06/pravo1/T012341.html?pravo=1#308

186
BUIbHO oOupae ab0 Ha SKy BUIBHO TMOTOJDKYEThCA;, 2) BTpaTa MOXKJIMBOCTI OyTu
MIABULIEHUM 3a MOCAI0I0 YU Y BIICbKOBOMY 3BaHHI. CTPOK NMOKapaHHS HE 3apaxOBYIOTh y
BUCIIYTY POKIB JJIsi IPUCBOEHHSI YEPrOBOr'0 BIMCHKOBOr'O 3BaHHS; 3) 00OB’S30K 13 CyMU
IPOLIOBOTO 3a0e3MeUeHHsST BIAPAaxXOBYBATH B JOXIA JepKaBU BiJ JOECATH A0 IBAALSTH
BizmcoTkiB [202, ¢. 262-263].

[H11 oOMexeHHs i BIMCHKOBOCIYXKOOBIS (3BUIBHEHHSI 3 BIMCBHKOBOI1 CITYXKOW,
3HIKEHHS B TOCaJl 4YM Yy BIMCHKOBOMY 3BaHHI, M030aBJIEHHS NUIBI 1 Haa0aBOK) He
HajeXaTh JI0 3MICTY aHaJTI30BAaHOTO IMIOKApaHHS W HE MOXKYTh OYTH 3aCTOCOBaHI.
BianycTku, siki HajarOTh BIMCHKOBOCIYXOOBIISIM Ha 3arajibHUX II1JICTaBaX, HE MOXYTh
OyTn 0OMEKeH1, HATOMICTh X TEPMIH 3apaxOBYIOTh y CTpOK nokapanHs [202, c. 263].

[Ile omHier0 OCOOIUBICTIO CIY>)KOOBUX OOMEXEHb ISl BINCHKOBOCTYKOOBIIIB, 5K 1
JUIS THIIOTO BHJY TOKapaHHS — TPUMaHHS BIMCHKOBOCIYXKOOBII B JHUCIUILIIHAPHOMY
OaTtanbiiOHl, € MOXJIHUBICTH OyTH 3BUIBHEHMM BIiJ TMOKapaHHs Yy pa3i BU3HAHHS
BIMICHKOBOCITY)KOOBIISl BIMCHKOBO-JTIKAPCHKOIO KOMICIEI0 HE TPUAATHUMU 32 CTaHOM
3I0POB’S 10 BIMCHKOBOI CITY’KOH 31 3HATTAM 3 BICHKOBOT'O 00JIIKy 200 HE IPUAATHUMH 10
BIICHKOBOI cTy>kOu B MupHuii uac 114, c. 255].

Bunanku mnpusHaueHHs IbOTO BHUIY IOKApaHHS B CYIOBIM NPAKTHUIl BiIOMI.
3o0kpema, supoxom bonepadcvkoco pationnozo cydy Qdecvkoi obnacmi 6i0 22 epyoHs
2023 poxy y cnpagi Ne 497/2643/23 P. 6u3HaHo GUHHUM Yy 6UUHEHHI KPUMIHAILHO2O
npasonopyutenus, nepeobauvernozo 4. 5 cm. 407 KK Vkpainu. P. 2 6epeszns 2022 poky 6y10
NpU3BaAHO HA CAYIAHCOY 6 medcax mobinizayii. 12 socoemus 2022 poky 8i0no8ioHo 00 Haxasy
KOMAHOUpa Biticbko8oi uacmunu no cmpouogit dacmuni 6i0 11 scosemus 2022 poky
Ne 281 P. 6ys mnanpagnenuii Ha JIiKy8aHHA 00 JiKV8AIbHO20 3aKiady — Bilicbkoso-
MeOuuHo2o KiiniuHo2o yeumpy llis0enHoco peziony, nicaa JNiKY8aAHHA 3 AKO20 BIH MA8
nogepHymucsa 00 po3mauty8amHs 6iticbkosoi wacmunu. Ilpome P. y nopywenus eumoe
HU3KU 3AKOHOOA8YUX aKmig, OiloYU YMUCHO, YCGIOOMIIOIOYU CYCHIIbHO Hebe3neyHull
xapakmep c8020 OIsIHHA, nepedbayaroyu U020 CyChilbHO Hebe3neyuHi HacaioKu i basxcarouu
iX HacmawHA, 3 Memow MUMUACOB80 YXUIUMUCA BI0 0008 SA3Ki8 BIliICbKOBOI Cayicou, 8
YMOBAX BOEHHO20 CMAHY 00 3A3HAYEHO20 NIKYBAIbHO20 3aK1a0y He Npubye U YXUIAeCcs i0

NPOX00IHCEeHHS BIUCLKOBOI Clyocou 0o 22 nromoeo 2023 poky, nposoosuu uac Ha GLACHUL
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PO3CY0, He 08 A3YI0UU 1i020 3 0008 a3Kamu 8iticbkosoi cayxcou. /i P. keanighixosani 3a
u. 5 cm. 407 KK Vxpainu: ne3’sisleHHs 6YACHO Ha C1yi#cOy 0e3 No8aAMNCHUX HNPUYUH,
GUUHEHEe 8 YMOBAX BOEHHO20 CMAHY, GUUHEHEe BILCbKOBOCTYHCOO8YeM (KpiM CMpPOKO8OI
CyaHcou).

3 oens0y na me, wo P. € Oitouum 6iticbkosocnycbosyem, npoxooums ciyxcoy Ha
nepeoosiii Ha XepCoHCbKOMY HAnpAMKY, 0axcac i Haoal cayxcumu, saxuwamu Ykpainy u
Oymu KopucHum Oepaicasi Ykpaina, cy0 68axicae 3a ModiCIuU8e NPUSHAYUMU NOKAPAHHA Y
8U0i 080X poKie nozbdaenenns 6oni iz 3acmocysanuim cm. 69 KK Vkpainu ma 32iono 3i
cm. 58 KK Vkpainu 3amicmo no3z6aenenns 60 NpUsSHAUUmMu Ciyxicoose oOMediceHHs Ons
BILICLKOBOCYHCOOBYIE CMPOKOM HA 084 POKU 3 GIOPAXYBAHHAM 08A0YSAMU BI0COMKIB i3
CYMU 2pouloso2o 3abe3neyerts 8 00xio oepaicasu [21].

B iHmomMy BuMaaky BUHHIM 0cO01 TakoX Oys0 MpU3HAYEHO MOKAapaHHS y BUIIISAIL
CITY’)KOOBHUX OOMEXKEHb JIJIsl BINCHKOBOCTYXOOBIIIB. Bupokom Benukoonekcanopiecbko2o
paiioHnozo cyody Xepcoucwvkoi obnacmi 6i0 20 epyous 2023 poky y cnpaei Ne 650/2428/23
C. 6yn10 8U3HAHO GUHHUM ) GYUHEHHI KPUMIHAILHO20 NPABONOPYUEHHs, NnepedbayeHo2o
u. 5 cm. 407 KK Ykpainu.

byoyuu eiiicoxosocnyscoosyem 8iticbkosoi cysxcou 3a moobinizayicto, MOI0OWU
cepoicaum C., 00cmoGipHO 3HANYU CB0i 0008 ’A3KU, nepedbaueHi 3aKOHO00ABCMBOM, SKe
peclamenHmye nopsooK SUKOHAHHA BILICbKOB020 0008 3KV Ma NPOXOONCEHHS BIICLKOBOT
CAYHCOU, MAIOUU MONCIUBICMb HANEHCHO IX BUKOHYBAMU, CBIOOMO OONYCMUE iX
nopyuwenns, 23 aucmonaoa 2022 poky camosiibHO 3aiuwiué micye cayicou, a came
bazosuil maoip siticbkogoi yacmunu. Y nepioo 3 23 nucmonaoa 2022 poky 0o 25 xoemus
2023 poxy monoowuii cepacanm C. 6e3 no8ax)cHux npuduH 0608 A3KU iliCbK0BOI CyHcoU
He BUKOHY8as, 00 GIlICbKOBOI yacmunu 6e3niocmasHo He npubyeas, Npoeoous 4ac Ha
8NIACHULL PO3CY0, He NO8 A3VIOUU 1l020 3 BUKOHAHHAM 0008 S3Ki6 GilicbK0BOI CIyocoU ma e
BAUCUBAIOUU IHCOOHUX 3AaX00i68 O/l 3 ’56JEeHHS ) GIUCLKOBY HYACMUHY, 38EPHEHHs OO0
NPABOOXOPOHHUX AOO THUWUX OEPHCABHUX OP2AHI8 YU OP2aHi8 BIllICbKOBO2O YNPABIIHHA, 3d
HASIBHOCMI PeaibHOI MONCIUBOCMI O Yb020. J[oKymenmis, 5KI niomeepoxicysaiu O
NOBAJICHICMY [ 3AKOHHICMb 8I0CYMHOCMI HA BIUICLKOBIL CyAHCOI, 00 BIlICbKOBOI YACMUHU

He Haoaesas.
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Mii C. npasunvrno xeanigpikosano 3a y. 5 cm. 407 KK Vxpainu ax camosinvhe
3QNUMEHHST MICYSL CYHCOU BIUCLKOBOCTYIHCOOBYEM (KDIM CMPOKOBOI ClyHcOU), 8UUHEHe 6
YMOBAX BOEHHO20 CIMAH).

Bionosiono 0o nonoocenv u. 1 cm. 69 KK Vkpainu, 3a wnasenocmi Kinbkox
006Ccmasu, wo Nom SKULYIOmsb NOKAPAHHSA MA ICIMOMHO 3HUNCYIOMb CMYNIHb MANCKOCHI
BUUHEHO20 KPUMIHAILHO20 NPABONOPYUWIEHHS, 3 0271510y HA 0C00Y BUHHO20, CYO MOdice
NPUBHAYUMU OCHOBHE NOKAPAHHS HUdMCUe 810 HAUHUNICYOI MediCi, BCMAHOBIEHOI 8 CaHKYIl
cmammi Ocobausoi wacmunu KK abo nepetimu 00 inuio2o Oinbd M ’9K020 U0y OCHOBHO20
noxapawnms, He 3azHauenozo 6 cankyii cmammi Ocobaueoi yacmunu KK Yxpainu. Cyo
ypaxosye 3micm cm. 58 KK Vkpainu, a came: noxapanns y uoi ciyic606020 oomedxncents
3aCmMoco8yIOmsb 00 3ACYONCEHUX  BIUCLKOBOCIYHCOO08YIB, KPIM  BIUCLKOBOCIYIHCOOBYIB
CMPOKOBOI CIYJHCcOU, HA CMPOK Bi0 wecmu Micayie 00 080X pOKI8 V 6UNAOKax,
nepedoauenux KK, a maxooic y sunaokax, koau cyo, ypaxogyouu oo6CcmasuHu cnpasu ma
0C00Y 3ACYOHCEHO20, BBANCAMUME 3A MONCIUBE 3AMICIb 0OMEIHCEeHHS YU NO30ABIEHHS 8Ol
Ha CMpOK He 008ule HidHC 08a POKU NPUSHAYUMU CIYHCOOBE 0OMENCeHHS HA MOU Camull
CMPOK.

Cyo esadicac 3a Modiciuge 3a HAAGHOCMI NOM SAKULYIOYUX 0OCMABUH, AKI iICTMOMHO
SBHUMCYIOMb  CMYRIHb — MANCKOCMI  GYUHEH020  KPUMIHAILHO20 — NPABONOPYUIeHHSL,
NPU3HAYUMU NOKAPAHHA Y 8UO0i N030aBNeHHs 80/l HA 08a POKU i3 3acmocy8aHuam cm. 69
KK Vkpainu ma 3eiono 3i cm. 58 KK Vkpainu 3amicmv npusnayeno2o noKapaHHs.
NpU3HAYUMU CAyHcb08e 00MedNCeHHs 0 BIliICbKOBOCIYHCOOBYIE HA CMPOK 084 DOKU 3
BIOPAXYBAHHAM I3 CyMU 2poui08oeo 3abe3nedents 20 % y 0oxio depacasu [22].

[Ipore HaBiTH mig Yac MOODKHOTO O3HAWOMJICHHS 3 TaKHMMH BHPOKAMH CTa€
OYEBUJIHUM, 1[0 B TIEPIIOMY BUMAJAKy BUHHUHN yXWUJISBCA Bl BIHCHKOBOI CTY>KOU IPOTATOM
4,5 micaiB, B iHmomy Bunaaky — 11 micsmi. Pemra o6cTaBuH BYMHEHHS! KPUMIHAIBHOTO
MPABOMOPYIICHHS, BKIFOYHO 3 BUJIOM 1 pO3MIPOM TIOKapaHHs, € iIeHTHYHUMH. BugaeThes
HEOOXITHIUM aKIIEHTYBAaTH Ha JOUUIFHOCTI MPU3HAYCHHS TAKOTO BHUY TTOKApPAHHS 3aJIEKHO
BiJl TEPMIHY YXHWJICHHS BiJl BINCHKOBOI CIy>KOH.

He ciin omuHaTy yBaroro 1ikaBi 3akoHoAaB41 npono3utii 4o unHHoro KK Ykpainu

3 MIUTaHb, SIKI CTAHOBJISITH KOJIO HAIIMX HAYKOBHX 1HTEpecCiB. [meThCs Mpo MpOEKT 3aKOHY
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VYkpainu «IIpo BHeCEHHs 3MiH A0 NIESIKUX 3aKOHOJIaBUMX aKTiB YKpaiHU 100 peani3aiii
noJiokeHb KpUMIHAIBHOTO MNpOLECyalIbHOTO KOJAEKCY YKpainu», peectp. Ne 4712 Bin
16 kBiTH 2014 poky, 3 NPUUHATTAM SKOTO TNPONOHYETHCA 3alpPOBAKEHHS HU3ZKU
3aKOHOJABYMX HOBAIli HIOJI0 KPUMIHAJIBHO-NIPABOBUX CAaHKLIA Ta MOKapaHb, SKI iX
HanoBHIOOTH [150]. 30kpema, 3aKOHONPOEKT NMPONOHYBAB MOJAJIbIIE MTOIIMPEHHS TAKOTO
BUJly TOKApaHHS, K CIIy>)KOOBI OOMEXEHHs, 31 3MIHOIO MOro Ha3BU 13 «CIYXOOBHX
0oOMeXeHb IS BIMCHKOBOCIIYXKOOBIIIB» Ha «CIY>KOO0B1 0OMexeHHs». UWHHICTh IHOTO
MOKapaHHS Maja IMOUIMPIOBATUCSA Ha OCi0, SKI MarOTh CHeEIiajdbHI 3BaHHS Ta MPaBOBUUN
CTaTyc, OJIM3bKUHN 10 CTaTyCy BIMCHKOBOCIYKOOBI[IB, @ TAKOXK Ha JIEPKABHUX CITYKOOBIIIB
1 mocazoBUX oOci0 MiceBoro caMoBpsiayBaHHs (kpiM cyaaiB). llokapanns y Bual
CITy»)K00BUX 00MEXeHb Cij] OYyJ10 BiIOYyBaTH 3a MICIIEM CITYKOH 3aCYJIKEHOTO.

HMoro 3mict mepembauaB Taki acmekTd: a) i3 CyMH 3apoOiTKy ab6o TpOIIOBOro
3a0€3MeUCHHS 3aCyPKEHOTO J0 CIY)KOOBUX OOMEKEHb MaJIM NIPOBAJIUTH BiipaxyBaHHS B
JOX17] Jep’KaBH B PO3Mipi, BCTAHOBICHOMY BHUPOKOM CYIy, Y MeXax BiJl JIE€CATH 0
JBAJISTH BIJICOTKIB 3a MPOCTYNKU M BiA JABAIIATH 10 TPUALSTH BIICOTKIB 32 3JIOYMHU;
0) mix yac BiZOyBaHHS IIOTO TOKapaHHS 3acy/DKEHWM He MIr OyTH MiJBUINCHUN 3a
1oCazior, Y BIHChKOBOMY YM CTEIliaIbHOMY 3BaHHI (paH3l, YMH1); B) CTPOK IMOKapaHHS HE
Ma€ 3apaxoByBaTUCS B CTPOK BUCIYTH POKIB JJIsi IPUCBOEHHS YEPTrOBOTO BIHCHKOBOT'O YU
crieniagbHOro 3BaHHs (paHry, yunHy) [150].

Ha namy nymky, ms 3akoHoJaB4Ya iHimiaTuBa ayOsroBasia O CYTHICTh ITOKapaHHS y
BUJII BUIIPABHUX POOIT: SIK 1 BUMpPaBHI poOOTH, CITYy>KOOBI OOMEXKEHHS 3a CBOIM 3MICTOM
HarajyBaju mTpad 13 po3CTPOUKOIO 0 TPhOX POKIB, & BIIMIHHICTh MK HUMU TMoOJjsTana 6
JIUIIIE B KOJI1 Cy0’ €KTIB X 3aCTOCYBAHHSI.

Kpim TOro, mig wac aHamidy BHPOKIB 3a BYMHEHHS KPUMIHAIHHOTO
npaBonopyuieHns, mnependayeHoro ct1.407 KK Vkpainu, BuUsBIEHO, 1O CyIud 3a
BimcyTHOCTI B caHKimisx cT. 407 KK VYkpainu mokapaHHs y BHIJISIAI apemiTy 4acoM 3a
BUMHCHHS TAKOTO JIISTHHS MPU3HAYAIOTh 1 HOT0. 32i0H0 3 8upoxom 3apiunoco paiioHHO20
cyoy m. Cymu 6i0 17 ciuna 2023 poxy (cmpasa Ne 591/317/23), C., 6yoyuu
BILICLKOBOCYHCOOBYEM  BILICLKOBOI CYIHCOU 3a MOOIN3ayicto, Npoxoosauu BiliCbKOBY

CYHCOY 8 YMOBAX BOEHHO2O CMAHY, OiOYU 3 NPAMUM VYMUCTIOM, 3 MOMUBIE HEOANCAHHSL
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BUKOHYBamMuU 0008 A3KU BIUCLKOBOI CIYyHCOU ma 3 Memor MmMumMiaco8020 He3AKOHHO20
yxunenHs 6i0 Hei, 21 ocosmus 2022 poky He 3’a6uecs 6e3 NOBANCHUX NPUYUH B8UACHO HA
CyaHcOy nicisi 00608020 HApAdy 00 NPUKOPOOHHO20 3a20HY JlepicaeHoi npukopOoHHOI
cayacou Yipainu. C. 6e3 nosaxcuux npudur 0608 s3KuU 8ilicbKogoi cayacou 3 21 scoemus
2022 poky 0o 7 epyous 2022 poky He 8UKOHY8as, 0YOb-AKUX 3aX00i8 Ol NOBEPHEHHs HA
CLYHCOY Ma NPOO0BIHCEHHSL HeCeHHsl 8ION0BIOHUX 0008 'S3Ki8 V 3a3HAYeHUll Nepioo Yacy He
eacusas. Jii C. xeanigpikosano 3a 4. 5 cm. 407 KK Vkpainu, ocxineku 6iH, 6yoyuu
BILICLKOBOCTYIHCOOBYEM, He 3 'A8UBCA 31 3BIILHEHHS GYACHO HA CAYHCOY 6e3 NOoBANCHUX
NPUYUH 8 YMOBAX BOEHHO20 CIMAH).
11io uac npusnauenus nokapauHs cyo, ypaxo8youu CMyniHb MANCKOCMI 64UHEHO20
310YUHY, OAHI NPO 0Ccoby 008UHYBAUEHO20 (8IOCYMHICMb CYOUMOCHI Ul HenepeOyB8aHHs Ha
00Ky 8 HapKo- ma NCUXOUCHAHcepax, HAABHICMb NO3ZUMUBHOI XAPAKMEPUCTUKU,
VMPUMAHHS MANOJIIMHbOI OUMUHU Ti 0COOU NOXUNI020 BIKY, YUaACmb V O0UOBUX OiiX, NOBHE
BU3HAHHA BUHU, AKMUBHE CHPUSAHHA PO3KPUMMIO 6YUHEHO20, Wupe Kasmms ma
gIOCYmMHICMb  00CMABUH, WO 0OMANCYIOMb NOKAPAHHA), BUPIWUE  3ACMOCY8aAMU
nonoxcenus cm. 69 KK Vkpainu ma nepetimu 0o inuiozo, 0intbi M’ 9K020 NOKAPAHHSL, He
3asnaveno2o 6 caukyii u. 5 cm. 407 KK Vkpainu, a came: y 6udi apewmy, sKuti NO8UHEH
8I00y8amu 5K BillCbKOBOCTYHCO08eyb HA caynmaaxmi Ha cmpok 4 micayi [25].
CTOCOBHO TIOKapaHHS y BUTJISI 1T030aBICHHS BOJII CIIiJT 3a3HAYUTH, 110 B CAHKITIAX
32 BUMHECHHSI CAMOBLIBHOTO 3JIMIIICHHS BIMCHKOBOI YaCTUHU 200 MICIS CIYyKOHM € 4OTHpHU
BapiaHTH, SKi IependayaroTh M030aBICHHS BOJi: 10 TphoX pokiB (4. 1, 2 cr. 407 KK
VYkpainn), Bin A1BoxX A0 1’ sATH pokiB (4. 3 c1. 407); Bim TppoX 10 cemu pokiB (4. 4 ct. 407);
Bil martu no gecsatd pokiB (4.5 cr. 407 KK VYkpainm). Ilonmpu mocTiiiHi i cepiio3Hi
JUCKYCli B HAYKOBIH JIiTepaTypi MPO 3HUKEHHS MONEPEKYBATLHOTO BIUIMBY TOKapaHHS
3aB/ISIKMA CXOXiM MOOYIOBI CaHKITIH, apryMEHTAIlisIM 010 HEOOX1THOCTI TaKoi MO0y 10BU
CaHKIIIi, KOJIM BUINA il MeKa 3a MPOCTHH 37I04MH Ma€ OyTH OJTHOYACHO HUKIOI0 MEXKEIO 3a
kBamidikoBannii [41, c.201], ¢akTuyHe BCTAHOBICHHS IHTEPBATY MK HIDKUYAMH Ta
BEPXHIMU MEXaMH MOKapaHHS y BUIJISIAI T030aBIEHHS BOJII HE O0OYMOBIIIOETHCS HKOJAHUMU
3aKOHOMIPHOCTSIMH, 11 3JIMCHIOIOTh, HA *ajb, (hakTUUHO Haociin. [lomupenorw € gymka,

[0 caMe Ha 3aKoHOAaBYld kiacudikamii KpumiHaiabHUX mpaBonopymeHb (cT. 12 KK
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VYkpainu) MaroTh IPYHTYBAaTHUCS MOOY10BA CaHKI[IM 1 BU3BHAUYEHHS IHTEPBAy MK HHKUYUMU
Ta BEPXHIMU CTpoKamu mo30aBieHHa Boii [163, c.177], amke kiacudikaiis
KPUMIHAJIbHUX MPaBOMOPYIIEHb 332 CTYMEHEM IX TSDKKOCTI MOBHHHA OyTH OCHOBHOIO iJI
yac noOyA0BU caHKLIi HOpMU 3aKkoHY. Tomy Mu nogunsemo nosutito T. . Ciaynpkoi moao
B3SITTS 32 OCHOBY Mij] yac moOyaoBu caHkiid OcobnuBoi yactunu KK Ykpainu nonoxeHb
cT. 12 [163, c. 177]. Taki caMi pe3yabTaTd OTPUMAHO B MEXaX aBTOPCHKOI0 aHKETYBaHHS,
ne 72,6 % onWTaHMX BU3HAIW HAJ3BUYAWHO BaXKJIMBHMHU IS BpaxyBaHHs ITiJ] 4Yac
BU3HAYCHHS caHKIii nmojoxkeHHs ct. 12 KK Ykpainu (mogatox A).

[Tpono3uiii 1moa0 HEOOXITHOCTI 3alMpPOBA/KEHHS] B 3aKOHOJIABCTBI YKpaiHU Tak
3BaHUX THUIIOBUX CaHKLIM, sKki mepeabayanu O He JMIIE TUIIOBI MOKapaHHSA, a 1 iX
MO€THAHHS 3 IHITMMU OCHOBHHMH BHJaMU TOKapaHHS, CTAOTh JIe/aji MONMYJISPHIIIUMH B
HAyKOBUX Jje0arax: /sl 1030aBJICHHS BOJII Ha MEBHUM CTPOK MPOMOHYETHCS BCTAHOBUTH
IIICTh CTYNEHIB caHKIii: Bix 1 1o 3 pokis, Bix 3 10 5 pokiB, Bix 5 10 8 pokiB, Big 8 10
10 poxis, Big 10 mo 13 poxkis, Bix 13 g0 15 pokis [138, c. 584].

Kpim Ttoro, cmig akmentyBatd Ha 3micTi 4.1 cr. 58 KK Vkpainu, 3a sxum
«(MOKAapaHHA y BHUII CIYyXO0BOro OOMEXEHHS 3aCTOCOBYETHCS JI0 3aCyKEHHX
BIICHKOBOCITY>KOOBIIIB, KpIM BIHCHKOBOCITY>KOOBIIIB CTPOKOBOi1 CIyKOH, Ha CTPOK Bij
IIECTH MICSIIIB J0 JIBOX POKIB Y BUNaakax, nependadeHux KK, a Takox y Bumaakax, KOiau
Cyl, YpaxoByIOYH OOCTaBMHH CIIPaBH Ta OCOOYy 3aCyIKEHOTO, BBaKaTHMME 32 MOKJIMBE
3aMICTh OOMEXKEHHS BOJI 4YM I11030aBJICHHS BOJII Ha CTPOK He OUIbIIE JBOX POKIB
MPU3HAYUTH CITY>KOOBE OOMEXEHHSI Ha TOW caMuii CTPOK». BBaxaemo, 110 11 TMOJ0KESHHS
KK VYkpainu gae mincraBu [J1si 3MEHIIEHHS TMOKApaHHS y BUTIIAI MO30aBJICHHS BOJI B
cankmii 4. 1 12 c1. 407 KK Ykpainu, nepeadaunBiim MakCUMaIbHUN CTPOK HE TPU POKH, a
nBa. Taka HEOOXITHICTH OOYMOBJICHA MOJKJIMBICTIO 3aMiHHM IIOKapaHHS Y BHIJIAII
mo30aBJieHHS BOJI M0 2 POKIB MOKapaHHSM Yy BUTISII CIy>KO0BOro oOMexkeHHA. Tomy
MIPOTIOHYETHCS CAHKITII BUKJIACTH B TAKOMY BUTJIAI «a00 T030aBiIeHHS BOJII Ha CTPOK 0
JIBOX POKIiBY.

[IpakTrka 3acBigdye, M0 A0 BIHCHKOBOCIY)KOOBIIIB, SIKI BUMHWINW KPUMIHAIBHI
MPaBOMOPYILICHHS, HE 3aBXIU CIiJ 3acTOCOBYBaTH Mo30aBieHHs Boji. Hepiako

BUINPABJICHHSI BUHHUX MOX€ OyTH NOCATHYTO 0€3 1301111l B KPUMIHAJIbHO-BUKOHABUYHMX
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yCTaHOBAaX, 3a 30€peXeHHs iX y JaBaX BIMCbKOBUX (popmyBaHb. CaMe TOMY Ha MOMEHT ii
03BYYEHHS 3aKOHOMIpHOIO Burisnana mponosuilis M. M. Cenbka 11010 HEOOXITHOCTI
BBeleHHA B caHkuUio 4.3 cr. 407 KK VYkpainu anpTepHaTHUBHUX, OUTbII M’SIKUX BH[IB
MoKapaHb, sKi nependayand O MOXIMBICTh iX 3aCTOCYBAaHHS JI0 PI3HMX KaTeropiu
B1ICBKOBOCITY>KOOBIIIB, OCKUIbKH MMOKapaHHs y BU/1 M030aBJIEHHS BOJ1 HA CTPOK BiJl ABOX
70 I1’SITH POKIB HE 3aBXKJIU BIJINOBIJA€ CYCHUIbHINA HEOE3MEUHOCTI bOTO KPUMIHAIBHOIO
npaBonopymieHHs. TakuMu BUAaMu MMOKapaHb, Ha HOTO TyMKY, MOTJIM O OyTH TpUMaHHS B
JUCIUIUTIHAPHOMY OaTalbiiOH1 BIICKKOBOCITY>KOOBI[IB Ha CTPOK JI0 JIBOX POKIB 1 CIIy>KOO0BI
oOMeXeHHsI IS BIMCHKOBOCIYKOOBI[IB Ha CTPOK 10 JBOX POKIB, IO Jajlo O 3MOry
edeKTUBHIIIIE JOCATATH METU MOKapaHHs 1 3aCTOCOBYBATH albTEPHATHBHI MOKapaHHS /10
BCIX KaTeropii BIHCHKOBOCTYkO0BIIB [162, c. 148]. 3a 3aranbHO1 MO3UTHBHOI TEHICHITIT
I MPOMO3MUIlIS HUHI BTpadyae CYTHICTh 4epe3 (akTUUHE 3pIBHSIHHS CaHKIINA 4. 2
cT. 407 KK VYkpainu (OCHOBHMI CKJIaJ KpUMIHAJIBHOTO MPaBOMOPYIIEHHS) Ta 4. 3
ct. 407 KK (xBamidikoBaHui CKJIaj] KPUMIHAIHHOTO MPABOMOPYIICHHS), aJ’Ke HE MOXE B
PI3HUX 3a CTYIIEHEM CYCIUIbHOI He0e3MeYHOCT! KPUMIHAJIBHUX MPaBOMOPYIICHHIX OyTH
nepen0ayeHo MoKapaHHs B OAHAKOBUX PO3MIpax.
3a3HavyeHe 3acBIAUYIOTH 1 pe3yJdbTaTH OMpAIfOBaHHS BUPOKIB 32 KpUMIHAJIbHUMHU
IPOBAPKCHHSIMH, 3aBISKH YOMY BCTAHOBJICHO, IO B OLIBIIOCTI BHITAJIKIB 3aCYKCHHS
0cOOM J10 KOHKPETHOTO TEPMIHY TOKapaHHS Yy BHIJIAAI T030aBJIeHHS BOJI CyAW Ha
migcTaBi mosoxeHb ¢T. 75, 76 KK Ykpaiau npuiiMaroTh pillieHHs MpO 3BUIBHEHHS TaKUX
3aCy/PKCHHMX BiJl BiIOyBaHHS MOKapaHHS 3 BUIPOOYBAaHHSM 1 BCTAHOBIIEHHSM 1CIIMTOBOTO
CTpOKy. 30Kpema, eupoxkom Kanuuiecvkoeo pationnozo cydy Binunuywvkoi obnacmi 6i0
27 bepesns 2019 poky y cnpagi Ne 132/886/19 ecmanosneno, wo H. suunus xpuminaivhe
npasonopyuienus, nepeooauere u. 4 cm. 407 KK Vkpainu. H. 6ye npuzeanuii 0o n1as 3CY,
16 mpasua 2016 poxy yK1a8 KOHMPAKM NPO NPOXOONCEHHSI 2POMAOAHAMU YKpaiHu
giticbko6oi cayacou 6 3CY. Bionosiono 0o naxasy 6io 10 nucmonaoa 2017 poxky Ne 251,
cmapwutl conoam H. 6y nanpagnenuil 00 NOCMIUHO20 MICYsi NPOXOONHCEHHSL CYHCOU, ane
3 Memoio He3aKOHHO YXUTUMUCA 8I0 BILUCLKOBOI CyicOU Oe3 NoGaMCHUX NPUdUH, 8 YMOBAX
0cobnUB020 nepiody, Mmardu 00 E€KMUBHY MONCIUBICMb NPUOYMU 64ACHO HA BIUCHLKOBY

cayoicoy, ne 3’asuecs 13 nucmonaoa 2017 poky 0o gilicbkosoi wacmunu. HMozo 0ii 6yno
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K8ani(hikoBaHo 5K KPUMIHATbHE Npagonopyuilents, nepeooadene u. 4 cm. 407 KK Ykpainu.
H. npusnaueno noxapanus y 6uoi no3oasienHs 60 HA CMPOK 084 POKU WICMb MICAYIS.
Ha niocmasi cm. 75, 76 KK Vkpainu nputinamo piwenns npo 36inbHenuss H. 6io
8I00Y6aHHS NOKAPAHHSA, NPUHAYEHO20 34 YUM GUPOKOM 3 SUNPOOYEAHHAM, SKULO GIH
NPOMA2OM ICNUMOBO20 CMPOKY MEPMIHOM OOUH PIK He 8UUHUMb HOB020 NPABONOPYULCHHS
ma BUKOHAE NOKIAOeHI HA Hb020 CYOOM 0008 sA3KU: NepioOUYHO 3 SAGIAMUCA O
peecmpayii 00 opeany 3 numans Rpodayii, NOBIOOMIAMU YNOBHOBANHCEHUL OP2aH 3 NUMAHb
npobayii npo 3miny micys npoxcuearts ma pooomu [26].

[lin vac anamizy nokapaHHs B uuHHIN penakmii cT. 407 KK Vkpainun cruig
3ayBaXUTH Tpo MpoekT HOBoro KK Vkpainu, y SKoMy CaMOBUIBHE 3aJIMIICHHS MICIS
cyx6u (ct. 10.2.3 TpO€EKTY) € 3JI0YMHOM 3-TO CTYNEHs, 110 Nepeadavae moKapaHHS Y
BUTJISJII YB SI3HEHHS HA CTPOK BiJl TPHOX J0 YOTHPHOX POKiB [152]. [IponoHOBaHa CaHKIIis,
SIK 1 BIACHE CKJIaJl, CYTTEBO BIPI3HAIOTHCS BiJl 3MICTY ¥ cyTHOCTI HasiBHOI ¢T. 407 KK.

VYBary ciij 30cepeuTH Ha TOKapaHHi, ke, BiANoBiAHO 10 4. 2 cT. 52 KK Vkpaiunu,
€ JOJAaTKOBHM: T1030aBJIEHHs BIWCHKOBOTO, CIIELIAJLHOTO 3BaHHSA, pPaHry, 4YHMHY abo
kBaridikaliiHoro kiacy. Lleit Bua mokapaHHs TpH3HA4YalOTh TUTBKM TUM Oco0aM, sKi
MaloTh 11 3BaHHS B pa3i BUMHEHHS HUMH TSKKOTO ab0 OCOOJIMBO TSKKOTO 3JIOUMHY.
Hissaast, 3a3HadeHi B 4.4 cr. 407 KK Vkpainm (camoBiIbHE 3aiIMINCHHS BiHCHKOBOT
qacTUHU a00 MICI CIIY)KOH, a TaKOXX HE3 sIBJICHHS BYAaCHO Ha CIY)KOy 0e3 MOBa)KHHUX
IPUYMH, BYMHEHI B yMOBaX OCOOJMBOIO IIEpioay, KpiM BOEHHOTO CTaHy) 1 B 9.5
ct. 407 KK VYkpaiau (camOBUIbHE 3alUIICHHS BIMCHKOBOT YaCTHHH a00 MiCIs CIy»KOH, a
TAaKOX HE3 SBJICHHS BUYACHO Ha CIyXOy 0e3 MOBaKHUX MPUYUH BIHCHKOBOCTY>KOOBIIEM,
BUMHCHI B yMOBax BOEHHOTO CTaHy a00 B O0OWOBiM 0OCTAHOBIII) € BiATIOBITHO TSKKHM Ta
0COOJIMBO TSHKKUM 3JIOYMHOM, 3a3HAUYCHUM BUJ] TOKApaHHS MiJIsITae aHami3y.

CnemudiyauMu prcamMu 1M030aBJICHHS BIMCHKOBOTO, CICIIaJbHOTO 3BaHHS, PaHTY,
qiHy a00 KBai(iKaIiiHOTO KJIacy € Taki:

— 1€ €IMHWA BHJl TIOKapaHHs, IO B3araji He Tepen0adeHuil y CaHKI[IAX CTaTeu
Oco6muBoi yactuau KK Ykpainu, Tomy cyJl y KOXKHOMY KOHKPETHOMY IPOBaX)KEHHI Ma€

pO3MIIsiAaTH MUTAHHS MPO JOLUIBHICTh HOro npu3HaueHHs [202, c. 247];
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— MOXe OyTH NMpU3HAYEHUH SIK JTOJATKOBE TTOKapaHHS JIUIIE 32 BUNHECHHS TSKKHAX
Ta OCOOJIMBO TSDKKUX 3JIOYMHIB. [Ipuuomy 3akoH HE BKa3zye, IOJATKOBO O SIKOTO
OCHOBHOTO BH]lY TIOKapaHHs MOKe OyTH NMPU3HAYCHO aHATI30BAaHUHN BUJ] TIOKapaHHS;

— € 0e3CTPOKOBHM, OCKUIBKM Yac WOT0 3aCTOCYBaHHS HE MAa€ B 3aKOH1 OyAb-sIKHX
MEX;

— TPU3HAYEHHS I[bOTO BHU]Y ITOKapaHHS € He 000B’SI3KOM, a IIPaBOM Cyy, ITiJ] Jac
NPU3HAYCHHS SKOTO0 HEOOXIJIHO BpPaxOBYBAaTH COIIaJIbHO-OCOOUCTY XapaKTEPUCTUKY
BUHHOI 0COOH, IO TOJISITA€ B CTABJICHHI O BUKOHAHHS CBOIX CIIY>KOOBHUX OOOB’S3KiB, iX
TPUBAJIOCTI, HAIBHOCTI ab0 BIJICYTHOCTI JIOTaH YM IHIIMX CTATHEHb, MOBEAIHIII 0COOU B
noOyTi, BIJHOCHMHAX 3 KOJEramMH, HasBHOCTI (akTIB MpPO BUKOPUCTAHHS 3BaHHS B
ocoductux iHTepecax. C. O. XapuToHOB [0 TaKMX UYMHHHUKIB JIOJA€ 1€ OCOOIMBOCTI
coriaibHO-IeMorpadiuHOol XapaKTepUCTUKH BUHHOTO (CTaTh, BIK, CIMEHMHUN CTaH, CTaH
3I0pOB’S, HASABHICTH IMOCTIHHOTO MICIl POOOTH 1 TPOXKMBAHHS), WOT0 KpPUMIHAIBHO-
PaBOBY XapaKTePUCTUKY ((aKT NPUTATHEHHS 10 KPHUMIHAJIBHOI BiJMOBIIAIBHOCTI,
HAsBHICTh CYJUMOCTI) Ta KpPHUMIHAJIbHO-BUKOHABUY XapaKTEPUCTUKY (BiAOYTTH
MTOKapaHHs, MTOBEIHKY ITiJ1 Yac BiAOYTTS MOKapaHHs, HASBHICTh 3a0X04eHb 1 joraH) [ 202,
c. 248];

— Mae OesnocepeqHid BIUIMB Ha OOMEXEHHs Ta TPUIUHEHHS MOMXJIMBOCTI
3aiimMaTrcs TpodeciiHO MISUTBHICTIO B MOMAIBIIOMY, TOOTO, CTOCYEThCS MPOdeciitHuX
0o0MeXeHb 0COOH, OCKLTBKM BHACHIIOK IIbOTO BOHA MOYKE BTPATUTH POOOTY ab0 MpaBo Ha
oAby pOOOTY, Ha JOIJIATH 10 3apIulaTHIi, MpodeciiHy MeHCiio, MBI W TepeBart,
[0 3aKOHOJIAaBUO BCTAHOBJIEHI Iis 1€l kareropii oci6. Came B TakMX MOMEHTax
peanizyeThesi KapaJIbHUN BIUIUB MOKAPAHHS.

[lokapanust y Bui M030aBI€HHS BIMCHKOBOTO, CIEIIAJILHOTO 3BaHHS, PAHTY, YHHY
a00 kBamidikamiifHOrO KjIacy MOXYTh NMPU3HAYATH JIMIIE Yy BHITAJKaX, SKIIO BIHCHKOBE
3BaHHS CIPHUSIO BUMHEHHIO TSHKKOTO 200 OCOOJIMBO TSKKOTO 3JI0YMHY YU OYIJIO ICTOTHOIO
YMOBOTO JIJIsl HOTO BYMHEHHSI, TOOTO JIMIIIE B pa3i BUKOPUCTaHHS a00 BIHICKKOBOTO 3BaHHS,
ab0 ciy’)k00BOTO CTAHOBHIIA, KOJU caMe BIMChKOBE 3BaHHsS ab0 CIy>KOOBE CTaHOBHIIIE €
a00 000B’SI3KOBOIO O3HAKOIO CYO’€KTa MPABOIOPYILICHHS, a00 CYTTEBO MIABUILYE CTYMIHb

CYCHLUIbHOT HEOE3MEeYHOCTI BUNHEHOTO JTISTHHS.
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Ha miaTBepakeHHs BUKIIAJEHOTO BUILE CJII HABECTH apryMEHTAIllI0 II0JI0 3MICTY
cT. 55 KK Vkpainu, y skiil 3a3HaueHo, 110 1M030aBiIeHHs IpaBa o0iiiMaTH NEBHI Mocaau
a00 3aliMaTHCA TIEBHOIO MISIBHICTIO (a 1030aBJCHHS BIMCHKOBOTO 3BaHHS 3a CBOIM
3MICTOM YHEMOXJIUBIIIOE€ 3JIaTHICTH OCOOM OOIMMAaTH BIMCHKOBI MOCAJM YU 3aiiMaTHCS
TISTBHICTIO Y cepl BIMCHKOBOI CHyXOM) SK JOJATKOBE IIOKapaHHS MOXe OyTH
MPU3HAYCHO ¥ y BUIAJIKaX, KOJIU BOHO HE mepeadaueHe B CaHKIlIi CTaTTi (CaHKI[lT YaCTUHU
ctatTi) OcobmmBoi yactuHu KK 3a yMoBH, 1110, 3 OISy Ha XapakTep MPaBONOPYIICHHS,
BYMHEHOI'O0 3a TMOCaJol0 ab0 y 3B’SI3Ky 13 B3aHATTSAM I[IEBHOKO JISUIBHICTIO, OCOOH
3aCyJ/DKEHOT0 M 1HIIMX OOCTaBUH CIIPaBU CYJI BU3HAE 32 HEMOXJIMBE 30€PEKCHHS 32 HUM
nmpaBa 001iiMaTu MeBH1 Mocaau ado 3aiiMaTuCs MEeBHOO AisbHICTIO [202, ¢. 258].

Ha mingcraBi 3a3Ha4€HOr0 JTOXOJIMMO BHCHOBKY, III0O BEPXHI Ta HMKHI MEX1 CaHKI[IH
KpUMIHAJIBHOTO TMpaBonopymieHHs, nependadeHoro ct. 407 KK VYkpainu, HanexxHo He
BperyinboBaHo. Jlns mopanbmioi  yHigikaimii KpUMIHAJIBHO-MIPAaBOBUX CAHKIIN  ciin
BUKOPUCTOBYBATH IMpaBWJIO, 32 SIKUM BHINA MeXa CaHKIIA 3a MpPOCTe KpPUMIHAJIbHE

IIPABOIOPYIIEHHS MOBUHHA OyTH OJHOYACHO HIDKUOIO MEXKEIO 3a KBali(hiKOBaHE.

BucnoBku 10 po3ainy 3

Ksanidikyrounmu i 0co01MBO KBalipiKyrOUMMH O3HAKaMH aHaJI130BAHOTO JTISTHHS €
BUYMHEHHS HOTO B yMOBaX:

— ocobmBoro mniepiony (4. 4 cr. 407 KK Ykpainu), CTpyKTypHUMH €J1eMEHTaMu
SAKOTO € Tepioja MpOoBeAeHHS MOoOuUTI3amii (KpiM IUThOBOi), BBEICHHS BOEHHOTO CTaHY,
JaCTKOBO BIIOyJOBHUH Mepioj micis 3akiHYCHHS BOE€HHUX Mid. OcoOMuBHI Tepiof
XapaKTepU3y€eThCs CIenr(igHor0, 3aKOHOJABYO BHU3HAYCHOIO MOBEAIHKOI (I3UYHUX 1
IOPUANYHUX OCI0, TUMYaCOBUM BBEACHHSIM JIEIKUX TpaBmi a00 BHIYYCHHSM TEBHHUX
MPUMKCIB, BCTAHOBIIEHHSM KOHTPOJIO 3a JOJIEP)KAaHHSIM MPABOMOPSANKY Ta BBEICHHIM
TESKUX 00MEKYyBaJTbHUX 3aX0/I1B;

— BoeHHOTO cTaHy (4.5 ct.407 KK VYkpainu), mo 3anpoBaKyl0Th Yy pasi

30pOoIHOI arpecii 4yu 3arpo3u Hamajy, BiH € OJJHOYACHO 1 CKJIaJIOBOIO OCOOJIMBOIO MEPIOAY.
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DaKkTUYHO BOEHHUN CTaH € BUJIOM OCOOJMBOTO MEPIOAy K 0COOJMBHI MPABOBUN PEKUM.
Came ToMy B HOpMax TpoekTy HOBoro KK cepes o3Hak ckimamy 3709MHY, IO MiABUIITYIOThH
TSOKKICTh YMHUCHOTO 3JI0YMHY Ha OJUH CTYIiHb, OPIBHSIHO 3 0a30BUM CTYNEHEM TAKKOCTI
3JI0YMHY, BOEHHUI CTaH, Ha BIIMIHY BiJl OCOOJIMBOIrO MEepioAy, HE 3a3HAYAETHCS;

— y OoiioBiit oocranoBii (4. 5 ct. 407 KK Vkpainn), koo € CyKynHicTh (pakTopiB
Ta YMOB IiI'OTOBKYU Ta BeJeHHs 6010. I 0COONUBICTh MONATAE Y BiICYTHOCTI 3aKOHOAaBUO
BU3HAYCHUX YaCOBUX MEXK: HASBHICTb YM BIJCYTHICTb OOWOBOi OOCTAaHOBKM HE
0oOyMOBJICHA 1 HE 3aJICKUTH Bil MIPUWHATTS PIMICHHS NEBHOTO OPraHy JCp>KaBHOI BIIaJIn
npo 4ac ii moyaTKy Ta 3aKiHYCHHS, aJKe TaKUH Yac BUHUKAE Ta TPUITHHSIETHCS B MOMEHT
BEJICHHS OO0 Ta BUKOHAHHS KOHKPETHUX OOHOBHUX 3aBJaHb.

BinMe)xxyBaHHS KpHUMIHQJIBHMX IPABOTIOPYIICHb IPOBOJAATH 3a CJIIEMEHTAMH 1X
IOPUAMYHUX CKJIAJIB: 00’€KTOM, 00’ €KTHBHOIO CTOPOHOIO, CYO’€KTOM, CYO’€KTHBHOIO
CTOPOHOI0, X 000B’3KOBUMH Ta (DaKyJIbTaATUBHHUMH O3HAKAMHU.

VY mif po6GoTi BiIMEXYBaHHS CaMOBUIBHOTO 3aJIUIICHHS BIMCHKOBOI YacCTHMHHU abo
micusg cayxoum (ct. 407 KK VYkpainu) 3ailicHeHO Bil TakuX KpUMiHAJIbHUX
IPaBONOPYIIEHb, K JAe3epTUPCTBO (CT. 408), yXHIIeHHS Bil BIMCHKOBOI CIIYKOHU HIJISIXOM
caMoKajiiueHHss abo iHmUM crnocoboM (ct. 409), 3anuileHHs THHYYOro BIMCHKOBOTO
KopalOsst (cT. 428) Ta camMoOBLIbHE 3aJUIIEHHS ToJsi 000 abo BiAMOBa MiSITH 30pOE€r0
(ct. 429 KK Vkpainm).

CrninpHUMH O3HAaKaMH BCIX IHUX KPUMIHAJBHHX TIPABOMOPYIIEHb € 00 €KT
KPUMIHAJBHO-TIPABOBOI  OXOpPOHH  (TOPSIOK TPOXOJKEHHS BIMCHKOBOI CIIy)KOM B
30poitnnx Cunax YkpaiHu ¥ IHIIUX BIHCHKOBUX (OPMYBaHHSX WIOM0 3a0e3MeYeHHS
nepeOyBaHHS BiMICHKOBOCTYXKOOBIIIB y BIHCHKOBIM YacTHHI a00 MicCIli CIy>KOH; TOPSIOK
HECEHHs BIMCHKOBOI CIIY)KOHW; MOPANOK NepedyBaHHS Ha BIMCHKOBINA CIyk0i) 1 CyO’€KT,
SAKUN € CHEIaIbHUM — JIMIIE BIHCHKOBOCTY>KOOBEIh, 30KpeMa KOMaHAHWD BIHCHKOBOTO
KopabJisi, cTapmuii MOMIYHHUK (MIOMIYHUK) KOMaHAWpa KOpalis, SKIIO Mia 4Jac 3aruoeni
Kopabiisi came BiH KOMaHAy€e Kopaliem, Oyab-IKUi 1HIIWNA BIHCHKOBOCTYKOOBEIh, SIKAN

BXOOUTH JO CKJIIaady KOMaHIN Kopa6n;1.
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BinmexyBadbHUMHM O3HAKaMU CaMOBUIBHOTO 3aJIMIIEHHS BIMCHKOBOT YaCTHMHU a0o
Micts ciyxou (ct. 407 KK Ykpainn) € o3Haku 00’ €KTUBHOI CTOPOHM (IISIHHS, MICIIE, Yac,
cnoci0) 1 cy0’€KTUBHOI CTOPOHU — MOTHUB, META JIISTHHS.

Jlo cknagy KpuUMIHAJIBHO-TIPABOBUX CaHKIIINA, 1[0 mependadaroTh MOKapaHHS 3a
CaMOBUIbHE 3aJMIICHHS BIMCHKOBOI YaCTUHM a00 MICIs CIy>KOW, HalleKaTh Takl BUIU
MOKapaHHs: TPUMaHHS B JIUCLUIUIIHAPHOMY OaTaidbHOHI CTPOKOM J10 ABOX POKIB; mITpad
BiJl OJTHIET THCSY1 10 YOTUPHOX TUCSY HEOMOJATKOBYBAaHUX MIHIMYMIB JOXO1B TPOMA/ISIH;
CITy»KO0Be OOMEXEHHS Ha CTPOK JI0 JIBOX POKIB; MO30aBJICHHS BOJI Ha CTPOK J0 TPHOX
pokiB (4. 1, 2 ct. 407 KK Vkpainu), Big 18ox g0 n’atu pokis (4. 3 ct. 407 KK Vkpainn);
Bl TpboX 10 cemHu pokiB (4. 4 ct. 407 KK VYkpainu); Bix m’sTu A0 AECATH POKIB (4. 5

ct. 407 KK Ykpainn).
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BUCHOBKH

VYV BHCHOBKax Ha MiJCTaBl aHali3y CYYaCHHUX JOCSITHEHb TeOpli KPUMIHAJIBHOIO
mpaBa 3JIMCHEHO TEOPETUYHE y3arajJbHEHHS Ta 3alPOIIOHOBAHO PO3B’sA3aHHSA HAYKOBOI
npoOJjieMH, MO0 MOJSArae B PO3POOJICHHI MPOMO3UIIIN 3 YTOCKOHAJIEHHS KPUMIHAIBHOTO
3aKOHOJABCTBA YKpaiHU. Y Mpoleci TOCHIKEHHS OyJIo JOCATHYTO MOCTABJICHOI METH,
chOpMyTLOBAaHO HOBI KOHIICNITyaJbHI ITOJIOKEHHS, TIPOIMO3HUIi Ta pPEKOMEHJAIIIi,
CIpsIMOBaHI Ha BJOCKOHAJEHHS KPUMIHAJIBHOI BIAMOBIJATBLHOCTI 32 CaMOBLIbHE
3aJIMIIEHHS] BINCHKOBOI YAaCTMHU a00 MicIsl CIIy>kKOM, IO BiJMOBiJIa€ KOHCTUTYIIHHUM
rapaHTiaM 3aXUCTY IPaB JIFOJAUHH, CBOOO IPOMAJISIH i IHTEPECIB CYCIIIbCTBA.

1. OOrpyHTOBaHO PO3YMIHHS TEOPETHUHHUX MEPEIyMOB JAOCTIIHKCHHS KPUMiHAIBHOT
BIJIMOBIIAJIBHOCT1 3a CAaMOBUIbHE 3aJIUIICHHS BIMCHKOBOT YaCTMHU a00 MICIs CITyXOH,
SKUMH € BHMBYCHHS CYTHOCTI H MEX HAayKOBHX PO3pOOOK CTOCOBHO KpHMiHAJIBHOI
BIJIMOBIIAJIBHOCTI 3a 1€ MisIHHS, TpaBujbHEe (OPMYITIOBaHHS 3aBAaHb JOCIIKEHHS,
peanizaiio SKUX HaJaHO B TPOIMO3UIIAX 3 YAOCKOHAJICHHS YHMHHOTO 3aKOHOJIaBCTBA,
HasSIBHICTh 00’ €KTUBHOTO PO3YMIHHS JOCIHIDKYBaHUX MHUTAaHb, @ TAKOX MPABOBI aCHEKTH
0COOJMBOCTEH KPUMIHAJIBHOI BiJIMOBITAIBHOCTI 32 CaMOBUIbHE 3aJIUIICHHS] BIHCHKOBOI
YaCTHUHU a00 MICIS CITYXKOH.

MeTomosorifo  IOCIHIKEHHS  BIAIIOBIIAJILHOCTI 34 CAMOBUIBHE  3aJIMIIIECHHS
BIMICPKOBOI YacTHUHHM a00 MiCIs CIY)KOMW CTaHOBIATH: 1) cHCTeMa HAyKOBHX ITiAXOJIIB;
2) ONTUMAJIBHAN KOMIIJIEKC METOJIB HAyKOBOT'O III3HAHHSA, $KI € HEOOXITHUMH IS
peamizailii MOCTaBIEHUWX 3aBAaHb 1 (OpMyBaHHS Ha MIACTaBI OO OOTPYHTOBAHMUX
BUCHOBKIB. [IOBHOTY MeTOHOJIOTTYHUX 3acaj 3a0e3MeYeHO CHCTEMOI0 TaKHUX METOIIB, SIK
ICTOpUYHUH, MTOPIBHAJILHO-TIPABOBHH, MIaTEKTUIHUHN, ONMUCOBUN, CUCTEMHO-CTPYKTYPHHM,
JOTMATHUYHHH, THAYKITIT Ta TeTYKIIii, COMIOJIOTTYHUHN, CTATUCTUYHHM, MOJICITFOBAHHS.

2. BuokpemiieHO T’SITh MEPiOAIB PO3BUTKY KPUMIHAIBHOT BIAMOBIAAIBHOCTI 32
CaMOBUTbHE 3alMIIEHHS BINCHKOBOI YacTUHU abo wMicisg ciayxou: 1) popmyBanHs
MepeIyMOB 1 BCTAHOBJICHHS KPHUMIHAJIBHOI BIMOBIAAIBHOCTI 3a CaMOBUIbHE 3aIUIIICHHS
BIMCHKOBOI YacTUHU ab0 MICIIsl CIY>KOM B MOro Cy4yacHOMY PO3YMIHHI SIK KPUMIHAJIBHO

kapaHoro aisHHA (XVI-XIX ct.); 2) koHCoOmijaimiss HOPM IIOJI0 KPUMIHAIBHOI
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BIIMOBITAJILHOCTI 32 CaMOBUIbHE 3aJIMIIECHHSI BIMCHKOBOI YacTMHU a0 Miclsl CIyKOu
(XIX — mouatok XX cT.); 3) coliaJiCTUMHUIN MEep10] KPUMIHAIBHOI BIIMOBIAAIBHOCTI 3a
CaMOBUIbHE 3aJMIICHHS BIMCHKOBOI dYacTMHM abo Micusg ciyxou (1922-1991);
4) cTaHOBJIEHHS 1 PO3BHUTOK BIANMOBINANBHOCTI 3a AisiHHA, nependadene cr. 407 KK
VYkpainu, y HesanmexHid VYkpaini (1991-2001); 5)HopMaTuBHE BJIOCKOHAJICHHS
KPUMIHAJIbHOT BIAMOBIAQJIBHOCTI 32 CAaMOBUIbHE 3aJIMIICHHS BIMCHKOBOI YacTHMHU abo
micus ciryx6ou (3 2001 poky ¥ 1OHUHI).

3.  3a  pe3yabTraTaMd  MOPIBHSUIBHO-IPABOBOTO  aHali3y  KpUMIHAJIBHOI
BIJIMOB1IAJIHOCTI1 32 CAaMOBUIbHE 3aJIUIIIEHHS BIHChKOBOT yacTUHM ab0 Miciis ciykou B KK
VkpaiHu Ta KpUMIHAJIBHOMY 3aKOHOJABCTBI 3apyODKHUX KpaiH BH3HAUYEHO TaKli
0COOJIMBOCTI 1HO3EMHOI'0 3aKOHOJIABCTBA: a) HASIBHICTh PI3HUX IIICTaB CTPYKTypU3alli
HOPMATUBHO-TIPABOBUX AaKTiB, MPO IO CBIAYUTH BCTAaHOBJEHHS BiAMOBIAAILHOCTI 3a
3JIOYMHU aHaJII30BaHOI Tpynmu B Mexax pi3Hux miaB 1 po3autiB KK; 6) cxoxicts
3aKOHOJJaBCTBA, OCHOBY SKOTO CTaHOBJISTH 3JOYMHU MPOTH TMOPSAKY MPOXOJKEHHS
BICHKOBOT CIIy’)kOM Ta KOMIUIEKTYBaHHS BIMCHK, MPOTH MOPSAJIKY BUKOHAHHS BICHKOBHUX
000B’SI3KIB Yy BOEHHUM 1 MUpHUN Yac (y 3aKOHOJABCTBI aHTJI0-aMEPUKAHCHKOI CiM’i
npaBa); 0) HASBHICTh CAaMOCTIHHMX HOPMAaTHUBHO-TPABOBUX aKTIB, IO IependadyarTh
BIJIMOBIIAJIBHICTh 3a BIMCHKOB1 310YMHU (y 3aKOHOAABCTBI KOHTHHEHTAJIBbHOI (pOMaHO-
repMaHcbkoi) ciM’i TpaBa); B) BU3HAHHS HOPM IPO BIMCHKOBI 3JIOYMHHU YACTHHOIO
HaIllOHAJFHUX KPUMIHAJIBHUX KOJEKCIB (y 3aKOHOJIABCTBI KpaiH JajJeKOCXIiTHOI MpaBOBOT
ciM’i); T)UPOKE KoJia CYO’€KTiB, TOPIBHAHO 3 IHIIMMH TPABOBUMHU CiM’ SIMH,
BCTAHOBJICHHSI CYBOPHX TOKapaHb, II0 € MIATPYHTSIM JJIs CHJIBHOI apMii Ta CyBOpOi
muctmiutian - (KHP); 1) BincyTHICT BH3HAa4YeHb TPAAUIIAHUX KATETOpiil, TOHSATH,
iHCTUTYTIB, cucteMu OcobnuBoi yactuau KK (Pecriybnika Kopes); €) moennanss cucreM
KOHTHHEHTAJIBHOTO 1 3araJpHOTO MpaBa, HaAMIpHA JIAKOHIYHICTH, apXai3M IOPUIANYHOI
MOBH (SmoHis).

4. PogoBuM 00’€KTOM CaMOBUIBHOI'O 3aJMIIEHHS BIMCHKOBOI YaCTHMHH a00 MICII
CITY»OU CIIJ] BBAXATU MOPSAJOK MPOXOJKEHHS Ta MOPSJOK HECEHHS! BIMCHKOBOI CITYKOM.
JloBeZileHO OpraHiyHUNA B3a€MO3B’A30K IMOHATH «IOPSJOK MPOXOKEHHS BIACHKOBOI

CITYOU» Ta «IOPSIIOK HECEHHsI BIMCHKOBOT CIY>KOM». APryMeHTOBAHO, 1[0 BCTAHOBJICHUI
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MOPSAJIOK HECEHHSI Ta MPOXOJIKEHHS BIMCHKOBOI CIIy>KOU SIK pOJAOBHI 00’ €KT CAMOBUIBHOIO
3QJIMIIICHHS BINCHKOBOT YaCTHUHU a00 MICISl CIIYOU — 11€ CYKYIHICTh MPaBOBIIHOCHUH, 110
BUHUKAIOTh HA MIACTaBl HU3KM HOPMATUBHO-NIPABOBUX AKTIB y c(epl KUTTEAISIBHOCTI
30poitnnx Cun Ykpainu, 1110 BCTAHOBIIIOIOTH TaKUU MOPSJOK HECEHHS Ta MPOXOIKEHHS
BIICHKOBOT CIIyKOH, AKUI MOK€e OyTH MOPYIIEHUI BUKIIOYHO BIICHKOBOCTYKOOBISIMHU.

BunoBum 00’€KTOM KpUMIHAIBHOTO MpaBOINOpyIIeHHs, nepeadadenoro cr. 407 KK
Vkpainu, € nopsiok nepeOyBaHHS Ha BIMCHKOBIM Cly»kO01, SKMM MOXXHAa BBaXKaTu Ty
YaCTUHY CYCHUIPHUX BiTHOCHH IIOJ0 TIOPSAKY HECeHHs a00 MPOXO/KEHHS BiHCHKOBOI
ciykOM, TmocsiraHHS Ha K1 Mepejgdadae BIAMOBIJAIBHICT, 3a HEJOTpUMaHHA abo
NOpyIIeHHs 30008’ A3aIbHUX MIPUIUCIB HALlIOHAJILHOTO 3aKOHOJJABCTBA Y BIMCHKOBIN cepi
MO0 JOTPUMaHHS BUMOT BIMCHKOBOI JHCHUIUTIHA SIK CKJIQJ0BOI BiICBKOBOTO
npaBonopsiaky. OOIpyHTOBaHO, IO TOPSAOK TIepeOyBaHHS Ha BIWCHKOBIM CiIykO01
OXOIJICHUH MIMPIIMM POJOBUM IOHSTTSIM — CYCIUIbHI BIIHOCHHHM, IO CKJIQJAlOThCA i
(GYHKITIOHYIOT IT1JT YaC HECEHHS YU IIPOXOKEHHS BIHCHKOBOT CITYKOU.

OcHOBHMM 0Oe3nocepe/lHIM 00’€KTOM CaMOBUIBHOTO —3JIMIICHHS BIMCHKOBOT
JacTUHU a00 MiCUs CIy>KOM CJiI BU3HABATH CYCIUIbHI BIIHOCHHH, IO IMependayaroTh
BCTAHOBJICHHH TTOPSIAOK MPOXOJKEHHsI BIMCBhKOBOT ci1yk0u B 30poitHux Cmiax Ykpainu i
THITUX BICHKOBHX hopMyBaHHIX 1010 3a0€3MeUYeHHS nepeOyBaHHs
BIMCHKOBOCITY)KOOBITIB y BIHCBKOBIM dYacTuHI abo Micmi cayx6u. JlomaTtkoBUM
OesmocepeHiM 00’ €KTOM JisiHHSA, nependadeHoro 4. 4, 5 ct. 407 KK Ykpainu, € ocHOBU
HaIlIOHATBHOT Oe3meKkn YKpaiHu, ii He3aleKHICTh 1 TEPUTOpiaibHa IUTICHICTD.

Jlo cTpykTypu 00’€KTa CaMOBLIBHOIO 3aJIUIICHHS BIMCHKOBOI YaCTHMHHM ab0 MicIs
cykOu BXOmATh: 1) Cy0’€KTHM CYCHUTBHHUX BIAHOCHH — JEp)KaBa, AKy YyOCOOJIOIOTH
BIJIMOBIZIHI OpraHM BOEHHOI opradizamii YKpaiHu Ta BiHCHKOBOCIYOOBEIb; 2) MPEeAMET
CYCIIUTBHUX BITHOCHH — MOPSIOK HECEHHS Y MPOXOKEHHS BIHCHKOBOI CITy)0wu; 3) 3MiCT
CYCIIUTBHUX BIJHOCHH SIK COIlIATbHUN 3B’SI30K — MpaBa ¥ OOOB’SI3KM MK CyO’€KTaMu
BITHOCHMH, 110 BUHUKAIOTh 3 TMPHUBOJAY BCTAHOBJICHOI'O TMOPAAKY NepeOyBaHHS
BIMCHKOBOCITYKOOBIIIB Y BIICEKOBI/ YaCTHHI a00 Ha MICII1 CIIYXKOU.

5. O3nakamMu  OO’€KTHBHOI CTOPOHM  KPUMIHAJIbHOTO  MPABOINOPYIICHHS,

nependoaveHoro ct. 407 KK Vkpainuy, €:
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1) nisiHHSA, sIKe BUpPAXKA€ThCA Yy NBOX (opmax: a) Aii — CaMOBUIBHOMY 3aJUIICHH]
BIMICBKOBOT YacCTUHU a00 MICLs CIYXOH, IO HasBHE Yy BUIAJKaX BUMHEHHS HOro 0e3
JI03BOJTy MpsMOro abo Oe3mocepeHhOro HadallbHHUKA; 0) O€3ISTIbHOCTI — HE3 SIBJICHHI
BYaCHO 0€3 MOBaXHUX MPUYUH Ha CIYkO0y, TOOTO HEMMOBEPHEHHS 0€3 MOBAKHUX MPUYHH Y
BIICBKOBY YaCTHHY YU MiCII€ HECEHHS CIY>KOM y BCTAHOBJIEHUN TEPMIH, 11O CBITYUTH PO
MOPYIIECHHS OKJIaJICHUX Ha BIHCHKOBOCTYKOOBIISI 000B’SI3KIB;

2) crocid — caMOBUIbHE 3QJIUIIICHHS BIMCHKOBOT YaCTUHH 200 MICIIS CITYKOH, STKOIO €
BUYMHCHHS [  ycymeped BHMOTaM HOPMAaTHBHO-TIPABOBUX aKTIiB 0€3 HasIBHOCTI
BIJIMOB1IHOTO J103BOJY;

3)micie — BilicbkoBa dYacTMHa abo0 Micle CiyxO0u, TepuTopis, Je
BiiCBKOBOCITY)KOOBEIIb  3000B’si3aHMI  IepeO0yBaTH 3a HAaKa30M HaYaJllbHUKA IS
0e31mocepeTHHOT0 BUKOHAHHS MOKJIAJICHUX Ha HHOI'0 000B’ 3KIB MPOTIATOM IIEBHOTO Yacy;

4) yac BUMHEHHS KPUMIHAJIBHOTO IPABOMOPYIICHHS: a) IS BIHCHKOBOCITYKOOBIIS
CTPOKOBOT CIIY»KOH — Bif Tpbox 116 10 omHoro micsus (4. 1 cr. 407 KK Ykpainun); 6) nis
BIMCHKOBOCITY>KOOBIIS (KpIM CTPOKOBOI CITYOM) — B JeCATH Ai0 10 OJXHOTO MICSIIS; Bif
TPHOX A10 0 AecATH 110, BYMHEHI TOBTOPHO MpoTAroM poky (4. 2 ct. 407 KK Vkpaiun);
B) moHaa oauH Micans (4. 3 cr. 407 KK Ykpaiun); r) nonaa tpu godu (4. 4, 4. 5 cr. 407
KK Vkpainn).

[loyatkoM mNPOTHMNPABHOI TMOBEAIHKH, M0 CTAHOBUTH OO €KTUBHY CTOPOHY
aHaJI30BaHOrO JiSTHHS, € MOMEHT (AaKTHUYHOT'O CAMOBLILHOTO 3JIMIICHHS BiWCBKOBOT
JacTHHH a00 MiCIl CIYXOW ]l 4ac BUKOHAHHS BIMCHKOBOCIYXOOBIIEM CIY>KOOBHX
000B’sI3KiB 'y mepmiid ¢opmi 00’€KTHUBHOI CTOPOHHM Ta 3aKiHUCHHS BCTAHOBJICHOI
TPUBAJIOCTI TPABOMIPHOTO MepeOyBaHHS 11032 CIIY)0010 B APYTii Gopmi.

CaMOBUTbHE 3aNUIICHHS BIICHKOBOI YacTUHHU a00 MiCIsl CITY>KOM TPUIIUHSETHCS B
KOHKPETHUHA MOMEHT, KOJHM BIMCHKOBOCIY>XOOBEIh MPUOYB 10 BINCHKOBOT YAaCTHHU YU
MiCIIs City)0u, a00 OyB 3aTpumMaHuii, a00 3’SIBUBCS 3 MMOBUHHOIO /IO BIATIOBITHOTO OpPTaHy
BIIAJM, a HE3 SIBJICHHS Ha CIy)KOy — 3 MOMEHTY MOBEpPHEHHS y BIMCHKOBY YacTHHY a0o
MICIIE CJTYOM 4M 3aTpUMaHHs 0COOU BIAMOBIIHUMHU OpraHaMU BIIaJIH.

Kpuminanene mnpaBonopyieHss, nependoadene cT. 407 KK Vkpainu, wMae

dbopManbHU CKJIad 1 € 3aKIHYeHHMM 3 MOMEHTY CaMOBUIBHOTO 3aJIUIIEHHS BIMCHKOBOI



202
YacTMHHU a00 MICHS CIYXOM BIMCHKOBOCIYKOOBLIEM CTPOKOBOI CIIy’)kOH a00 3 MOMEHTY
HE3 SIBICHHS] 0COOM BYacHO 0Oe€3 MOBaXXHUX NPHYMH Ha CIIy)KOy B pa3l 3BUIBHEHHS 3
YaCTHHM, NMPU3HAUYEHHS a00 NEepeBEeACHHS, HE3 SABJICHHS 3 BIAPSAIKEHHS, BIAMYCTKH abo 3
JIKYBaJbHOTO 3aKJaay IiCs 3aKIHYEHHS MIHIMAJbHO JIONYCTUMOI TPHUBAJIOCTI JISHHS,
Bu3HaueHoi B KK Ykpainu.

6. Cy0’ekTOM KpUMIHAIBHOTO IMpaBonopyiieHHs, mnepeadadenoro cr. 407 KK
VYkpainu, Moxke OyTH JHIle crelialbHUi cy0’ KT — BIHCHKOBOCTYX00Belb, TOOTO 0c00a,
SKa TPOXOJUTh BINCHKOBY CIY>KOy OJIHOTO 3 BHJIB: CTPOKOBY BIMCBKOBY CIYXOY,
BIICHKOBY CIIy’k0Yy 3a MPU30BOM ITiJ1 Yac MoOLTI3alii Y1 Ha OCOOJIUBUIN MEPioj, BINCHKOBY
CIIy’k0y 3a KOHTPAKTOM 0Ci0 PsIZIOBOTO CKIIay, CEp)KaHTChKOTO i CTApPIIMHCHKOTO CKIaIy,
BIMCHKOBY CIyKOy (HaBYaHHS) KypCaHTIB BHIIMX BIMCHKOBHMX HaBYAJIBHHUX 3aKJIaiB,
BUIIMX HAaBYAJIBHUX 3aKjajiB, SKI MalTh y CBOEMY CKJIajl BIACHKOBI I1HCTUTYTH,
dakynbTeT BIMCHKOBOI MIATOTOBKH, KadeIpu BIMCHKOBOI MIATOTOBKU, BIIALICHHS
BIMICHKOBOI MIATOTOBKH, BIMNCHKOBY CIy’)Oy 3a KOHTPAaKTOM 1 3a MPU30BOM OCI0
odiIepchKoro CKJIaay, a TaKoX CIykO0y 3a MpPU30BOM OcCi0 13 uuciaa pe3epBiCTIB B
0COOJIMBHI TIEPIOI.

BusHnaueHo moyaTok BIMCHKOBOT CIyXOM — HAsSBHICTh HOPUIUYHOTO (akTy,
OB’ S13aHOTO 3 il CTApTOM, 1 3aKIHYEHHS CJIYKOW: BUKIIOYEHHS 31 CIIMCKIB 0COOOBOTO
CKJIaJly BIMCHKOBOI YaCTHMHU Ta B3SITTS HA BIMCHKOBHM OOJIIK Yy BIATIOBITHOMY ACPKaBHOMY
oprani. ®akt ckiamaHHs BilCbKOBOI MPHCATH OPUANYHOTO 3HAYCHHS IS BH3HAHHS
0coOM BINCHKOBOCTYKOOBIIEM HE Ma€ 1 HE TMOB’s3aHUN 3 HAOYTTSAIM HEI CTaTycy
BIICBKOBOCITYKOOBIIS.

BceranoBneno, mo cy0’€KTOM KPHMIHAJIBLHOTO IPABOIOPYIICHHS, IMepeadadyeHoro
ct. 407 KK VYkpainu, € ocoba, sika mocsaria BikKy 17 pokiB (st kBamidikarii 3a 4. 2—5
ct. 407 KK VYkpaian) a6o 18 pokiB (s kBamidikarii 3a 4. 1 ct. 407 KK Vkpaian). Bik
KYPCaHTIB BHIIHX BIMCHKOBUX HABYAJIBHUX 3aKJIaIiB, BHIIMX HABYAIBHUX 3aKJIJIB, SKi
MalTh y CBOEMY CKJIaJi BIHCHKOBI 1HCTUTYTH, (PaKyIbTeTH BIHCHKOBOI IIATOTOBKH,
Kadeapu BIMCHKOBOI IMIATOTOBKH, BIIJIUICHHS BIMCHKOBOI IMIJATOTOBKHU, MOXKE€ CTAHOBHUTH
16 pokiB y BUIAAKY JIOCATHEHHSI TaKUMU oco0aMu BiKYy 17 POKIB y pIK 3apaxXyBaHHS 10

HaB4YaJIbHOT'O 3aKJIaay.
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OcynHICTh K O3HaKa OyJb-SKOTO0 Cy0’€KTa KPUMIHAJIBHOTO MPABOIMOPYIIEHHS Y
BUIAJKy BUMHEHHs AisiHHSA, nepeadaudenoro ct. 407 KK Vkpainu, Mae onocepenkoBaHe
3Ha4YeHHs] Ta O0OB’SI3KOBO BU3HAYAETHCS MMiJ Yac MEAUYHOTO OIJISAAYy HAa BCTAHOBJICHHS
(akTy IpUIaTHOCTI 0COOM 10 TPOXOIKEHHS BIICHKOBOI CITYXKOH.

JloBe1eHO MOKJIMBICTh BU3HAHHS 1HO3EMIIIB Ta 0Ci0 0€3 rpoMajsiHCTBA CY0’ €KTaMU
CaMOBUIBHOTO 3aJIMILIEHHS BIMCHKOBOI YaCTUHU ab0 Micls clykO0u B pa3i 10OpOBUIBHOIO
(32 KOHTPAKTOM) MPOXO’KEHHSI HUMH BIMCBKOBO1 c1y:k0u B 30poiinux Cunax Ykpainu.

7. Cy0’€KTUBHA CTOPOHA KPUMIHAIBHOTO MPABOINOPYIICHHS, iepeadoadeHoro ct. 407
KK VYkpainu, xapakrepusyerbcs jauie yMHCHOIO (opmoio BuUHH. CyTHICTH MPSIMOTO
YMHCIIy B pa3i BUMHEHHS KPUMIHAIBHOTO IMpaBomnopyiieHHs, nependayeHoro cr. 407 KK
VYkpainu, mossrae B yCBIIOMJIEHHI BUHHUM CYCIHUIbHOI HEOe3MeyHOCTI Ta (DaKTUYHUX
00CTaBUH CAaMOBUIBHOI'O 3aJMIIEHHS BIACHKOBOI YacTUHU abo0 MICIS CIyKOU dYH
He3 sIBJICHHS BYaCHO 0€3 MOBAXKHUX MPUUYMH Ha CIYKO0y. YCBITOMIIIOIOYH 1€, 0co0a Oaxae
BYMHUTH 3a3HaueH1 B cT. 407 KK VYkpainu aii, a 6axkaHHs sK 03HaAKa YMHUCIY CTOCYEThCS
BUKJIFOUHO 00’ €KTUBHOI CTOPOHU CKJITy TaKOTO JisTHHS.

Yepimomioroun (GakTUIHY CTOPOHY CYCHIJIBHO HEOE3IMEeUHOTO MiSHHS, BKJIIOYHO 3
fioro 00’€KTUBHUMHU O3HAKaMH, 0c00a aBTOMATHYHO YCBIJOMIIIOE, IO ii Jii MOPYIIYIOTh
oxopontoBadi KK Vkpainu cycnuibHi BigHOocuHH. lle B CyKymHOCTI CBIIYUTH TIPO
YCBIIOMJICHHS CYCH1JIbHOT HEOE3MEUHOCTI KPUMIHAJIBHOTO MPABOMOPYIIICHHS 3arajaoMm, 110
HiATBEP/KYE HEMOXIIMBICTh 3aCTOCYBaHHS HeOoOepekHoi (OpMH BHHHM y BHUIJISII
KPUMIHAJIbHO TPOTUIIPABHOT CAMOBIIEBHEHOCTI Ta KPUMIHAIBHO MPOTUIIPABHOI HEI0AIOCTi
y popMambHUX CKJIaaX KPUMIHATBHUX MPABOMIOPYIICHb.

3MicT BUHHM Y (OpMI MPSIMOTO YMHUCIY K O3HAKH CyO’ €KTMBHOI CTOPOHHU CKIIATy
3a3HaUYEHOr0 KPUMIHAIBHOI'O MIPABOMOPYIICHHS MOJIATa€E B MOEIHAHHI:

1) iHTENEeKTyalbHOTO MOMEHTY — YCBIJJOMJICHHSI O3HAK CAMOBUIBHOCTI 3aJIMIIICHHS
BIICPKOBOT YaCTMHM YU MicCLs CIIYXKOU UM He3 SIBJICHHA BYACHO 0€3 MOBaXHUX MPUYMH Ha
CITyx0Yy;

2) BOJILOBOTO MOMEHTY — Oa)KaHHsI BUYMHHUTH BIJIOBIIHI CYCHUIBHO HeOE3MeuHi
JSIHHSI — CAMOBUIBHO 3aJIMIIUMTH BIMICHKOBY YACTUHY YU MICLIE CIYKOM a00 HE 3’ ABUTHUCS

BUACHO 0€3 MOBAXHUX MPUYHMH Ha CIYXKOY.
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MoTtuB, MeTa i eMOLIMHUN cTaH € (aKyJIbTaTUBHUMU O3HaKaMHU CyO’€KTHUBHOI
CTOPOHHU aHaJII30BAaHOTO KPUMIHAJIBLHOTO MPABOMOPYIICHHS, MPO HUX O€3MOCEPEeIHBO HE
nnerbes B aucno3uiii cT. 407 KK Ykpainu, BOHM HE BUILUIMBAIOTH 3 ii 3MICTY, HE MAlOTh
KOHKpeTH3alii B TEKCTI PO3MISAYBAHOI KPUMIHAIBHO-IPABOBOI HOPMHU, TOMY MOXYTb
OyTW 3HAYyIIMMU I KBadi(ikamii TUIbKM B KOHTEKCTI BIAMEXYBAHHS BiJ CYMDKHUX
CKJIaJ1B KpUMIHAJIbHUX MPABONOPYLIEHb.

8. KaamipikyrounmMu # 0co0JAMBO KBaTiiKyIOUMMHU O3HAaKaMHM aHaJ130BAHOTO
JISTHHSL € BYMHEHHs Horo B ymoBax ocobsmBoro mepioay (4.4 cr. 407 KK Vkpainn),
BOEHHOTO cTaHy abo B OoioBiii oOctanoBii (4.5 cT.407 KK VYkpainu). OcobnuBuit
nepio] OXOIUTIOE MEPIoJ MpOoBeACHHS MoOuT3aiii (KpiM LLIbOBOI), BBEJAEHHS BOEHHOTO
CTaHy Ta YaCTKOBO BIJOYJOBHMI Tepioj MICJ]s 3aKiHUYEHHS BOEHHHMX Aii. BoeHHuU# ctan
3aBKIM € CKJIQJ0BOI0 OCOOIMBOTO TMEpioay, BOJHOYAC OCOOIMBHUN TEpioN MOXKYTh
BBOJUTH 1 ©€3 OroJIOIIEHHS BOEHHOTO CTaHy. BOHOBOIO OOCTaHOBKOKO CIiJl BBaKaTH
CYKYIHICTh (p)aKTOPIB ¥ YMOB, 3a SIKUX 3/1HCHIOIOTH MIATOTOBKY Ta BEJEHHS 00F0.

9. CamMoBUIbHE 3aJMIIEHHS BIMCHKOBOI YacTHMHH abo Micus ciyxou (ct. 407 KK
VYkpaiau) ciig BigMexkoByBaTH Bin ne3epTupctBa (cT. 408), yxwiieHHS Bia BIHCHKOBOI
CIIy’)kOM IUIAXOM caMOKaJliueHHs abo iHmMUM criocodom (ct. 409), 3anumieHHs] THHYYO0Tro
BiIiCbKOBOTO KOpabiyst (cT. 428) Ta cCaMOBLIBHOTO 3aJHUINCHHS IMOJs 000 abo BiIMOBU
nisiti 36poeto  (cT. 429 ). BinMexyBadbHMMM O3HAaKaMU MDK IIUMU KPUMIHAJIbHUMHU
IPaBOMOPYIIEHHSIMH € O3HAaKM OO0’ €KTUBHOI CTOPOHM (IIIsIHHSA, Miclle, 4ac, Crocid) i
Cy0’€KTMBHOI CTOpOHHM (MOTHB, MeTa JisHHsS). HaWBHWINY CKIagHICTh CTaHOBHTH
BiIME)XyBaHHS JisTHb, iepeadadennx ct. 407 1 408 KK Ykpainm.

KirouoBe BigMeKyBaHHS MK HUMH 3I1MCHIOIOTH Y 3MICTI Cy0’ €KTUBHOI CTOPOHHU.
Jist  po3MexyBaHHST ~ BIMCBKOBUX 1  3araJlbHOKPUMIHAIBHUX  MPABOIOPYIIECHB
BUKOPHUCTOBYIOTH MOTHB, a M€Ta € BIIMEXYBAJIBHOIO O3HAKOI MDK CYMIXHUMHU
BIfIChKOBUMHU KPUMIHAJIbHUMH MPABOMIOPYIICHHSIMU.

HeseptupctBo (cT. 408 KK Vikpainm) mae 00OB’SI3KOBOIO O3HAKOK METy —
Ha3aBXJU YXWIHTHUCS Bl BINCHKOBOI CIykOH, 1 1€ € Ta BUpIIIaJbHA O3HAKA, 3a SKOIO

JE3EPTUPCTBO BIAPIZHAETHCA BiJT CAMOBUIBHOTO 3aJIMIICHHS BIMCHKOBOI 4YacTHHU a0o
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MICUS CHYKOHM, OCKUIBKM BIMCBHKOBOCIY>XKOOBELb Ma€ Hamip 30BCIM YXUJIUTHCS BIJ
BIMCHKOBOT CITYXOMU.

10. 3 ommany Ha 3akoHOAAaBU4Y 3a00pOHY MPHU3HAYATH BIMCHKOBOCITYKOOBISIM
rpoMazicbki (cT. 56 KK VYkpainu) 1 Bunpasui (ct. 57 KK VYkpainu) poboTtu, a Takox
oomexxeHHs: Boii (ct. 61 KK VYkpainu), mepernik mnokapaHb, 10 € OUTbII M’ SIKHUM, HIXK
no30aBieHHsT BoJl, (akTHUHO 3BOAUTHCA 10 mTpady (cT. 53 KK Vkpainm) i apemty
(ct. 60 KK Ykpainu), MakcuMaabHUN po3Mip SKOro (LIICTh MICSIIB) Y pa3d MEHIIUH, HIXK
TPUMaHHS B AUCIUILUTIHAPHOMY OaTajabioHI.

Yepes BiACYTHICTH Yy AisiHHI, nependayeHomy ct. 407 KK VYkpainu, kopuciamBoro
MOTHBY BHCIIOBJICHO TPOIMO3HIIII0 MPO BHKIIOYEHHS 1mTpady 3 Kola TIOKapaHb,
3a3HavyeHux y caHkuii 4. 2 cr. 407 KK Ykpainu, 3 oty Ha peKoMeH 1allii mpu3HayeHHs
mrpady 3a BYNHCHHSI JIUIIEC KOPUCIUBUX KPUMIiHATBHHUX TpaBonopymeHb. Kpim Toro, 1s
NPOTIO3HINST 3HAXOAWTh MIATBEP/DKCHHS Yepe3 HETaTHBHHM EKOHOMIYHWN BIUIMB Ha
cy0’€KTa KpUMIHAIBLHOTO MPABOMOPYIICHHS MOKapaHHs Y BUJI1 CIIY)KOOBOTO OOMEKEHHS, a
TaKOX 3a pe3yJibTaTaMU aBTOPCHKOTO aHKeTyBaHHs, Ae 93,7 % pecrnoHIEHTIB BBaXKAIOTh
HEOOXITHUM BUKIIFOUUTH MITpad 13 Ii€T CAHKITI.

3 ornsay Ha BUKJIAaAeHe, AOUUTbHUM € 30epexeHHs B cTpykTypi KK VYikpainu
MOKapaHHS Y BHUTJISA/I1 TPUMAHHS B JUCHUILTIHAPHOMY OaTallbiiOH1 BIHCHKOBOCTYKOOBIIIB.

Cy>x60B1 00MeXeHHS ISl BIMCHKOBOCITYKOOBI[IB ()aKTHYHO BU3HAHO CIEIIaIbHIM
(MonmdikOoBaHWM) BHJIOM BHUIPABHUX POOIT, IO 3aCTOCOBYIOTH JIHMIIE JI0 OOMEXKEHOTO
KoJ1a Cy0’ €KTIB KpUMIHAJIBHUX MTPABOTIOPYIICHb.

Buxopucranus mo3z6aBiaenHs Bomi 1 caHkmigx cT. 407 KK Vkpainn motpeOye
JOTPUMAHHS TAaKOTO MPHUHIMIY MOOYAOBH CaHKIIA, KOJW BHINA i MeXa 3a MPOCTUH
3JIOYMH CTa€ OJIHOYACHO HIDKYOK MeXerw 3a KpamidikoBaHui. Jlume 3akoHOmaBYa
kiacudikailis KpuMiHanpbHUX npaBomnopymieHs (cT. 12 KK Ykpaian) mae OyTu miarpyHTIm
moOyZIOBM CaHKIIH Ta BU3HAYCHHS IHTEPBATY MDK HIDKYMAMHU W BEPXHIMHU CTPOKAMH
1M030aBJICHHS BOJIL.

11. 3amponionoBano ct. 407 KK Ykpainu BUKIIacTH B TaKiil pelaKilii:
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«Cratts 407. CaMOBUIbHE 3aJUIICHHS BIHCHKOBOT YACTUHU a00 MicLsl CITy>XOU

1. CaMoBUIbHE 3aJMIIEHHS BIMCHKOBOI 4YacTUHHM ab0 Micud  CIIy»XOu
BIICEKOBOCITYXKOOBIIEM, a TaKOXK HE3 SBICHHS HOro BYACHO 0e3 MOBaXHUX NPUYUH Ha
CIy>K0y B pa3i 3BUIbHEHHS 3 YaCTUHM, MPU3HAUYCHHS a0O0 IMepeBEJCHHS, HE3 SIBJICHHS 3
BIJIPS/DKEHHSI, BIAMYCTKH a00 3 JIIKYBaJIbHOTO 3aKJaqy TPUBAJICTIO BiA TphoX A10 10
OJTHOTO MICALS —

KaparoThCsl TPUMaHHAM y AUCHUIUTIHAPHOMY OaTalbiOHI Ha CTPOK IO JIBOX POKIB,
CiIy’k00BHM OOMEXEHHSIM Ha TOW caMuil CTpoK abo mo30aBiEHHSIM BOJII Ha TOM camuil
CTpOK.

2. Ti cami aii, BYUMHEH] Ipynoto ocid abo 3 BOTHENAIbHOIO UM XOJIOJHOIO 30pOE€to,
00lOBMMHU TIpHUIIacaMH, BUOYXOBHUMH PEYOBHHAMH YU MPUCTPOSIMU, 200 TPUBAIICTIO BiJl
TPBOX JI0 JECATH [i0, 1[0 BUNHEHI IIOBTOPHO MPOTIATOM POKY, —

KaparoTbCs 1M030aBJIEHHSAM BOJI1 HA CTPOK JI0 TPhOX POKIB.

3. Jlii, 3a3HaueHi B YacTHHAX MepuIid abo APyTriil i€l CTaTTi, TPUBAIICTIO MOHAT
OJIMH MICSIlb, —

KaparoThCs M030aBICHHSM BOJII HA CTPOK BIJ BOX IO T’ SITH POKIB.

4. Iii, 3a3Ha4eH1 B 4aCTWHAX MEpIIii, Apyrid ado TpeTid Iie€i cTaTTi, TPUBAIICTIO
MOHa | TPU 00U, BYUMHEH1 B YMOBaX 0COOJIMBOTO MEPioy, KpIM BOEHHOTO CTaHy, —

KaparThCs 1M030aBICHHSM BOJII HA CTPOK BiJl TPHOX JIO CEMHU POKIB.

5. Jlii, 3a3HadeHl B 4acTWHAX MEpUIid, Apyrid abo TpeTid 1€ cTarTi, BYMHEHI B
0o1ioBili 00CTaHOBIl, a00 TPUBAIICTIO MOHAJ TPU JOO0M, BUMHEHI B YMOBaX BOEHHOTO
CTaHy, —

KaparoThCsi TO30aBICHHSIM BOJII HA CTPOK BIJ] 1’ SITH JO JECATH POKIBY.
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JTOJATKH

JopaTok A

AHKETA
nJis npaniBHUKIB /lep:kaBHoro 010po poscainyBanb (120 ocid) 3 MeTo10 3’sicyBaHHSI
IXHBOI JYMKH 11010 KPUMIHAJIBbHOI BiIIOBIJAJIBLHOCTI 32 CAMOBIJIbHE 3aJIMIIIEHHS

BiliCbKOBOI YaCTMHHU 200 Micls CJIy:K0U

lllanoenuii pecnonoenme!
B anxemi micmame 3anumanus, wo cmocyromuscs KPUMIHAILHOT 610N0BI0AIbHOCHII 3d
CAMOBINbHE 3ANUUEHHS BILICbKOBOT YACTMUHU ADO0 MicYs CyiHcOuU.
IIpoxanns eusnawumu moi eapianm 8i0nogioi, sikutl gionosioac Bawomy ocooucmomy
CMAasieHHI0 00 NeGHOI NpobIeMU.

sakyemo 3a cnienpayio!

1. Sfix Bu BBaskaere: c¢T. 407 KK Ykpainu «CaMoBiJIbHE 3aJIUIIIEHHS BiiCbKOBOI
yacTuHu a0o0 Micusg Ciay:;kOm» mnoTrpedye AUCEPTAUIHHOIO JOCTIIKEeHHSI 3a1Js
BHUSIBJIEHHSI TAa YCYHEHHSI HEeJOJIIKIB y il NPaKTUYHIH peaJsizauii UM € JOCKOHAJION0, a
OTKe, JOAATKOBOI0 BUBYECHHS, 3AKOHOIABYHUX 3MiH i IONOBHEHb He MOTpPedye:

a) moTpedye AMCEPTAIiHHOIO JOCHIIKEHHS 3a/UI BHSBICHHS Ta YCYHCHHS
HEJIOJIKIB y 11 mpakTuuHii peanizaitii (76,8 %);

0) € JTOCKOHAJIOW, JOAATKOBOI'O BHBYCHHS, 3aKOHOJABYMX 3MIH 1 JIOIIOBHCHb HE
notpedye (12,7 %);

B) CKJIaJIHO Biamogictu (8,2 %).

2. Yu norTpiOHO BMBYATH NHUTAHHA MNPO iCTOPUYHMI ACHEKT KPUMiHAJIbHOL
BiAnmoBizaJabHOCTI 3a caMoOBLJIbLHEe 3aJIMIIEHHS BiliCBbKOBOI YacTHHH a00 Micud
CJIy:KOu:

a) Tak (76,3 %);

0) i (12,98 %);
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B) ckiaaHo BianosicTu (7,3 %).

3. Uu BBaxkaecre Bu KOpUCHMM BHBYEHHSI 3apyOi’KHOro JOCBiAy MI00
KPHUMIiHAJBbHOI BIANMOBIJAJBHOCTI 32 CaMOBiJIbHE 3aJIMIICHHSI BiiCbKOBOI YaCTHHU
a00 micus ciay:KO0M IS PO3IVIsily MOAKJIMBOCTI HOro iMIjieMeHTalii B HAIOHAJIbHE
3aKOHOaBCTBO:

a) Tak (87,6 %),

0) ui (10,6 %);

B) cknagHo BianosictH (0,36 %).

4. ABTOpKa BBaXKae, 0 MOPAA0K HECEHHS BiHChbKOBOI CJIY:K0M — 1€ CYKYIHICTh
CYCHUIBHUX BiIHOCHH, fIKi BAHHUKAKTb y npoueci ;KUTTeaisabHocTi 30poiinnx Cui
Ykpainn i 4iTKO BperyjibOBaHi 3aKkoHaMH, BilicbKOBOI0 NMPHUCATOI0, BiiCbKOBHMH
CTATYTAMH, TOJOKEHHAMH TMPO TMPOXOIKEHHSI BIiliCbKOBOI CJIY:KO0H PiZHUMH
KaTeropisiMm  BiliCBKOBOCJIY:K00BIIB Ta IHIIMMH HOPMaAMH  BiliCbKOBOI0
3aKO0HOJABCTBA. Sk Bu cTaBUTECH 10 TAKOr0 TBEPIKEHHA:

a) TBepKeHHS € caymHuM (78,7 %);

0) TBepKeHHs € HeponutbHUM (13,5 %);

B) CKJIaJTHO BiaroBicTH (5,6 %).

5. Uu Mo:Ke iiTHCH NPO Te, O BiiCHbKOBUI NMPaBONOPAN0K OTOTOKHIOETHCH 3
MOPSAKOM MPOXOJAKEHHS 200 HECEHHS BiHCbKOBOI CJIY:KOM :

a) Tak (68,5 %);

0) Hi (30,1 %);

B) ckiaaHo BianosictH (0,7 %).

6. sIx Bu BBa:xkae€Te, Y4 Ma€ TPUBAJIICTh CAMOBIJILHOIO 3aJIMIIIEHHA BilicbKOBOI
YyacTHHH a00 Micus cay:KOM BIUIMBATH He JIMIIEe HAa KBajdiikamiio, a 1 HA BUI i

PO3Mip MOKaApPaHHSA:

a) Tak, mMae (62,5 %);
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6) Hi, He mae (21,6 %):;

B) ck1aiHO BianosicTtu (15,6 %).

7. Un Mo:XKHA BH3HABaTH iHO3eMUIB Ta 0cCi0 0e3 rpomajsiHCTBa Cy0’€KTamMH
CAMOBLIIBHOIO 3aJIMIICHHA BiMCbKOBOI 4YacTHHH a00 Micust ciayx0u B pasi
A00POBUIBLHOIO (32 KOHTPAKTOM) MNPOXOMKEHHS HUMHM BIiiiCbKOBOI Ciyx0u B
30poiinux Cuiax Ykpainu:

a) Tak (76,9 %),

0) Hi (21,6 %);

B) CKiaaHO BianoBicTH (2,5 %).

8. Un MokHA BBaKATH MOYATKOM NPOXO/JKEHHS BilCbKOBOI Cay:x0u (akr
CKJIAJaHHA 0c00010 BilicbKOBOI MpUCATH:

a) Tak (18,5 %);

0) Hi (76,4 %),

B) cknagHo BianosictH (1,9 %).

9. Yu BBa:xkaere Bu, mo npononoBana pexakuisi nm. 11 4. 1 c¢1. 67 KK Ykpainu
«BYMHEHHSI KPHUMIiHAJILHOIO NPABONMOPYIIEHHSI B OCOOJMBHUII mepioa, B yMoOBax
BOEHHOT0 200 HA3BMYANHOI0 CTAHY, IHIIUX HAA3BUYANHUX MOAii» chopMyIbLOBaHA
JAOpeYHille, Hi2K YUHHA: «BYMHEHHS 3JI0YMHY 3 BUKOPHUCTAHHAM YMOB BOEHHOI0 200
HAA3BMYANHOIO CTAHY, iHIIMX HAA3BUYANHUX MOTiiD)>:

a) Tak (88,3 %);

0) Hi (6,2 %);

B) ckiaaHo BianosictH (1,9 %).

10. BusHauTe cepel NPONMOHOBAHHUX O3HAK Ti, fKi, Ha Bamy aymky, cJjin
BU3HATH KBaJidikyrwuumu o3Hakamu cT. 407 KK Ykpainu:
a) BUMHEHHS JIIsIHHS rpymoro ocid (87,3 %);

0) 3amoaistHHA TsKKO1 mkoau (12,9 %);
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B) 110 MTPU3BEJIO JI0 3aMOISTHHS MOTEPIUIMM TIIECHUX YIIKOMXKEHD (7,5 %);
I') 3 BOTHEMAJIbHOI YU XOJIOJAHOIO 30po€r0, OOMOBUMH NpPUIIACAMH, BUOYXOBUMHU
pedoBUHAMHU uu nipuctposimu (92,7 %);

1) TpUBATICTIO MoHaJ aBa Micsii (17,5 %).

11. BwusHaute cCcTynmiHb 000B’A3KOBOCTI BPaXyBaHHfl  3aKOHOJABYOl
kjaacugikanii kpumiHaabHux npasonopymens (ct. 12 KK Ykpainm) sik migrpyHrs
no0yA0BH KPHUMIHAJIBLHO-NIPABOBUX CAHKUI TAa BCTAHOBJICEHHH IHTEPBAJIY MiK
HHMKYUMH | BEPXHIMHU CTPOKaAMH OyAb-IKOI0 BUAY IOKAPAHHS:

a) HaJa3BUYaHO BaXJIUBO (72,6 %);

0) BaxxiuBo (14,5 %);

B) HeBakInBoO B3araini (2,6 %).

12. Yu gouinibHO, 3 oruisiny Ha BiacyTHicTh y aucno3uiii ct. 407 KK Ykpainu
KOPHMCJIHUBOI0 MOTHBY, BUKJIIOUYUTH IITPa(d 3 KOJIA MOKAPAHb, 3a3HAYEHUX Y CAHKIIII
4. 2 cT. 407 KK Ykpainn:

a) Tak (93,7 %);

0) Hi (5,4 %);

B) ckiagHo BinmnosicTu (0,3 %).
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Honarok b

AHAJIITUYHA JOBIJAKA
3a pe3yJIbTaTAMM ONIUTYBAHHS NPALIBHUKIB
JepxaBHoro 6r10po posciixyBanb (120 oci0) 3 MeT010 3’ICYBaHHS IXHBOI TYMKH
[0J10 KPUMiHAJBHOI BIANOBIIAJBHOCTI 32 CAMOBUIbHE 3aJIMIIEHHS BiHCbKOBOI

YaCTHHHU 200 Micls CJIy:KO0M

AHKeTyBaHHsI IPOBeEHO B Tiepioa 3 BepecHs 2023 poky 1o BepecHs 2024 poky.

MeTta aHKeTyBaHHs: 3°SICyBaTH JYMKY PECIOHJICHTIB MI0JI0 OCOOJHMBOCTEH
KpUMIHAJIBHOT BIMOBIAJIBHOCTI 3a CaMOBUIbHE 3ajUIIEHHS BIHCHKOBOI YacCTHMHU a0o0
MICIISI CITY>)KOHM, TUM CaMHUM TIATBEPAUTH a00 CIPOCTYBATH PE3YJIbTATH TUCEPTAIIHHOTO
JOCIIPKEHHSI, @ TAKOK BUKOPUCTATU OTpUMaH1 JlaHi miJ yac (OpMYIIOBAHHS BUCHOBKIB 1
pPO3pOOJIEHHST MPOMNO3UIliK (peKOMeHaalliil) 3 YJOCKOHAJIEHHS IOJO0XKEHb IOKTPUHH M
HaIlI0HAJLHOTO 3aKOHY PO KPUMIHAJIBHY BIAMOBIIATBHICTD.

Kareropis peciongenTiB: 120 npaniBHukiB [[epxkaBHOTO OFOpO PO3CIiayBaHb.

[lincTaBu A7 aHKETYBaHHS: HASBHICTh Yy PECHOHJICHTIB: a) BUIIOI IOPUAMYHOI
ocBiTH; 0) JocBimy Bif 1 poky mpakTH4HOi poO6oTH B JlepkaBHOMY OIOpO PO3CIiayBaHb;
B) chopMoBaHOi TO3HWINi (IyMKH) Ta BJIACHOTO YSBJICHHS MI0J0 KPUMIHAIBHOT
BIJIITOB1IAJIBHOCTI1 32 CAaMOBUIBHE 3aJIUIIIEHHS BIHCHKOBOT YaCTHHU a00 MICIIS CITYKOH.

dopMa aHKETyBaHHS: MHChMOBA, IIJISXOM 3allOBHEHHS/JaBaHHSA BIAMOBiIeH
PECTIOH/ICHTAMH.

Yac nns BIANOBIAI HA OJJHY aHKETY pecnoHaeHToM: 0au3bko 10—15 xB.

CTpyKkTypa aHKETH: OCHOBHAa 4YacTHHA (MICTUTh PI3HOIUIAHOBI 3alMTaHHS 3
MIPOTIOHOBAaHUMH BapiaHTaMHU BiATIOBIIEH).

3MICT TMPOTOHOBAHMX 3aMHWTAaHb: IPYHTYEThCS HA OTPUMAHUX 3a PE3yJbTaTaMH
JTUCEPTAIIMHOTO JOCTIHPKCHHSI TEePCOHAIBHUX pe3yjbTaTaX 1 HAYKOBO OOTPYHTOBAaHHMX
JAHUX, 110 MalTh OyTH CHOPOCTOBAHI YW MIATBEPIXKEHI PECIOHJIECHTAMH, a TaKOX

MO3UIIISX, sIK1 Ma€ OyTH BU3HAYEHO YU YTOYHEHO.
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Oco0OnuBOCTI MPONMOHOBAaHMX BaplaHTIB BIAMNOBIAEH: y OUIBIIOCTI 3alHMTaHb
3aCTOCOBAHO CHPOUICHUH MIAXiA, IKMHA MOJSAraB y TOMY, IO PECHOHJAEHT OOMpaB TUIBKH

OJIHY 3 Y€ c(pOpMyITLOBAaHUX BIAMOBIAEH («TaK», «H1», «CKJIAJIHO BIATIOBICTH ).

AHnaniz eionoegioeit pecnonoenmie

[locnigoBHICTh 1 cnienudika GopMyIIIOBaHHS MUTaHb B aHKET1 OyJIM CIpsIMOBaHI Ha
OTPUMAHHS MAKCUMAJIbHO TOYHOI, OOTPYHTOBAHOI Ta JIOIIYHOI BIAMOBiJII PECIOH/ICHTIB.
['onoBHa iest aHKETyBaHHS ToJiATajda B 00’ €KTHBHOMY 3’ SICYBaHHI TO3MIIii PECTIOH/ICHTIB
K (paxiBIliB II0/I0 KPUMIHATILHOT BIAMOBIAIBLHOCTI 32 CAMOBUIBHE 3QJIMIIICHHS BIICHKOBOT
YaCTUHU a00 MICIS CITYXKOH.

Ha moyatky omnuTyBaHHS iM Oyjo 3alpoONOHOBAHO BH3HAYMTH JOIIBHICTH
nucepraniiinoro apociipkeHHs ct. 407 KK Vkpainu 3aans BUSBICHHS Ta YCYHEHHS
HEJONIKIB y ii mpakTU4HiN peanizamii. 76,8 % pecrnoHACHTIB 3a3HA4YMIIM, IO HOpMa
noTpeldye AUCepTaIliiHOTO JOCIIKEHHS 3aJiJI1 BUSBICHHS Ta YCYHEHHS HEHOJIKIB y i
MpaKTUYHIN peaizalii

Jlami  3amponmoHOBAaHO TMUTAaHHA TMPO  ICTOPUYHUNA  ACMEKT  KPUMIHAIBHOI
BIJIMOBIIAJIBHOCT1 3a CaMOBUIbHE 3aJUIICHHS BIHCHKOBOT YaCTHHU a00 MICIA CITYKOM.
76,3 % omuTaHMX 3acBIIYMIM HEOOXITHICTH TAKOro AOCIiKeHHS, 12,98 % BBaXkaroTh
Taki Jii HEmOTPiIOHUMHU.

3 ormsamy Ha moTpeOy 3AIMCHEHHS IHUCEPTALiMHOTO TOCIIKCHHS, PECIIOHICHTaM
Oy70 TIOCTAaBJICHO 3alMUTAaHHS MO0 KOPUCHOCTI BUBUYEHHS 3apyOi’KHOTO JOCBIIY
KpUMIiHAJIBHOI BIMOBIMAJIBHOCTI 3a CaMOBUIbHE 3alIMIIEHHS BIHCHKOBOI YacTHHH a0o0
MICIISL CITY>KOM JIJIst PO3TIIALYy MOKIMBOCTI IMIUIEMEHTAIlIl B HalllOHAJIbHE 3aKOHOJIAaBCTBO
1HO3€MHOTO JIOCBiTy W YypaxXyBaHHS CyYaCHHX TMOJITHKO-TIPABOBUX YMOB PO3BUTKY
YKpaiHChKOIr0 cycrninbcTBa. BusiBuiocs, mo 87,6 % onuTaHuUX BBaXKAIOTh, IO B MEXax
JOCIIHKEHHS] 0COOIMBOCTEH KPUMIHAIBHOI BIAMOBINATBFHOCTI 32 CAMOBUIBHE 3aJTUINICHHS
BIMCHKOBOT YaCTUHU a00 MICIS CIIYKOU MOTPIOHO, 3 OTJISIAY HA Cy4acHI MOJIITUKO-TIPABOBI
YMOBH PO3BUTKY YKpPaiHCBKOT'O CYCIUJIBCTBA, BHBYATH 1HO3EMHHH J0cBiaA. HaTomicTh

10,6 % mnepekoHaHi, IO BPAaXOBYBATH CyYacHI IOJITHKO-IPABOBI YMOBU PO3BUTKY
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YKpaiHCHKOTO CYCHUIBCTBA TiJ 4Yac JOCHUIKEHHS OCOOJMBOCTEH KpHUMIHAJIBHOI
BIIMOBITAJILHOCTI 32 CaMOBUIbHE 3aJIMIECHHSI BIMCHKOBOI YAacTHMHU a0 Miclsl CIyXOu
HEJIOLIJTBHO.

OTxe, HeOOXITHICTH OIpAIIOBAaHHS Ta BUKOPHUCTAHHS HAYKOBISIMH, ITPAKTHKAMH Ta
3aKOHOJABLIEM HaWOUIbII J11€BUX IMOJIOXKEHb, [0 HAasABHI B 1HO3€MHOMY KPUMIHAJIbHOMY
3aKOHO/JABCTB1 I0JI0 KPUMIHAJIBHOI BIAMOBIAAIBHOCTI 32 CaMOBUIbHE 3allUIICHHS
BiliCHKOBOT YacTUHH 200 MicIs CITy>K0u, 3acBimuniu 87,6 % pecrnoH/IeHTIB.

3a pe3ynbTaTaMH JOCIHIHPKCHHS aBTOpKA JIHIIIa BUCHOBKY, IO MOPSAOK HECCHHSI
BICHKOBOI CIIy’)kOM — 1I€ CYKYMHICTh CYCHUIBHUX BIIHOCHH, $IKi BUHHUKAIOTh y MpOILECI
KUTTENIITBHOCTI 30poitHux Cun YKpaiHu Ta 4iTKO BperyjibOoBaHi 3akoHaMu, BiiichbKOBOIO
NPHUCSTOI0, BINCBKOBUMHU CTaTyTaMH, IIOJIOKCHHSIMHU TIPO TIPOXOJDKCHHS BiHCHKOBOT
CIIy’kOM PI3HUMH KaTeropisiMi BiMCHKOBOCITYXOOBIIIB Ta 1HIIMMH HOpPMaMmH B CHKOBOTO
3aKOHOJABCTBA. 78,7 % ONMUTAaHUX BBAKAIOTH TaKE TBEPKCHHS CIYIIHHM, K HEIOIIbHE
rioro BuzHaumiu 13,5 % pecnonaeHTiB, 5,6 % onuTaHuX HE BUZHAYMIINCS.

[lepeBarkna OuIbIIICTh TpaliBHUKIB JlepskaBHOTO OIOpO po3ciinyBaHb (68,5 %)
BBAXKAIOTh, IO BIWCHKOBHI MPaBOMOPSAIOK OTOTOXKHIOETHCS 3 MOPSAIKOM MPOXOHKEHHS
a00 HeceHHs BiMChKOBOT ciry)0u. Taky noswuitito He moainsaoTh 30,1 % onutaHux.

Ha mnwtanHs npo IONUIBHICTH BIUIMBY TPHUBAJIOCTI CaMOBLIBHOTO 3aIUIICHHS
BIMICHKOBOI YacTHHHU a00 MICIsSI CIy>KOM He juIne Ha kBajidikailiro, a i Ha BUJI 1 po3MIp
NOKapaHHs, CTBepAHO BiamoBuIM 62,5 % oONWTaHWX, HE TMOTOJUIUCS 3 TaKUM
TBEpKeHHIM 21,6 % pecroHAeHTIB.

Cepen onmMTaHUX 3HAWIIIIO CXBAJCHHS TBEP/DKEHHS MI0JI0 MOXKIMBOCTI BH3HAHHS
iHO3eMIIB Ta 0ci0 0e3 rpoMasiHCTBAa Cy0’€KTaMH CaMOBUIBHOTO 3aJUINEHHS BiHCHKOBOT
JacTHHH a00 MICIIS CIIyOU B pa3i JOOPOBUIBHOTO (32 KOHTPAKTOM) TIPOXOKEHHS HUMU
BilicbKOBO1 cy:k0u B 30poitanx Cunax Ykpainm, amke 76,9 % pecrioHIEeHTIB BUSHAYIIN
TaKWi BapiaHT BIAMOBiAI K MoxiuBuid. Hatomicth, 21,6 % omnmraHuXx BBaXKalOTh II¢
HEJIOTUTBHHAM.

butbmiicts onutanux (76,4 %) nepekoHaHi, 110 HEMPABUIBHO BBAXKATH MOYATKOM
MPOXOKEHHSI BIMCHKOBOT clyk0u (akt ckiaagaHHs o0co0ow BilicbKOBOiI MpuUCATH.

[Toroaunucs 3 Takoro no3utiero auiie 18,5 % pecrnoHaeHTIB.
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Amnanizyroun nonoxxkeHss 1. 11 4. 1 ct. 67 KK Ykpainu, Mu Aiiiiagm BUCHOBKY, IO
(OpMyIIIOBaHHS «BYMHEHHS KPUMIHAJIBHOTO MPABONOPYIIEHHS B OCOOJMBUNA NEPION, B
yMOBaxX BOEHHOrO a00 HAJA3BUYANHOTO CTaHy, IHIIMX HAA3BUYAWHUX TMOAIN» €
KOPEKTHIITUM, aHDK YWHHA PEJaKIlisl «BYMHCHHS 3JI0YMHY 3 BHKOPHCTAHHSIM YMOB
BOEHHOT'O a00 HAJ[3BUYAMHOrO CTaHy, IHIIUX Haa3BUYaHUX monai» (m. 11 4. 1 cr. 67 KK
VYkpaiau). 88,3 % onuTaHWX CXBaJWIM 3a3HAYEHI MPOMO3WIlli, HATOMICTh 6,2 %
PECTIOHJICHTIB MOIUISIOTh YUHHY PEIAKIII0 3a3HAYCHOT HOPMH.

Cepen npomoHOBaHMX KBali(piKyrouuX Ta OCOONMBO KBaNi(iKyHOUUX O3HAK Y
CTPYKTYpl aHaJli30BaHOi HOPMH HAWOUIBIY MIATPUMKY Majd JABlI TO3HUIIl: BUYUHECHHS
KPUMIHAJIBHOTO MPAaBOMOPYILIEHHS IPYIOI0 0Cci0 (HEOOXITHICTD 11 3aIIPOBAIKEHHST BU3HAIIN
87,3 % onuTaHUX) 1 «CAaMOBLIbHE 3aJIMIICHHS BIMCHKOBOI YaCTHMHHM ab0 MICIS CITYXOH 3
BOTHEIAJILHOIO YU XOJIOJHOIO 30pO€r0, OOMOBUMHM IMPHUIIACaMH, BUOYXOBUMH PECYOBHHAMU
gy npuUcTpossMu» (92,7 % onuTaHuXx).

CTOCOBHO JOILJIBHOCTI Ta CTYINEHs OOOB’SI3KOBOCTI BpaxXyBaHHSA 3aKOHOJABYOI
kinacudikamii kpuMmiHaibHUX TpaBonopymeHb (cT. 12 KK VYkpainm) sk miarpyHTs
noOy/I0BU KPUMIHAJIBHO-TIPABOBUX CAHKIIIH Ta BU3HAYCHHsI 1HTEPBaJly MDK HIDKUYAMH U
BEPXHIMH CTPOKaMU OyJlb-SKOTO BUAY MOKapaHHs 72,6 % peCclOHIEHTIB 3a3HAUYMIIN iX SK
HaJA3BUYalHO BaKJIMBI1, BaxkiuBl — 14,5 %, He BaxxyiuBi B3araii — 2,6 %.

[Tim yac 3’sicyBaHHS TUTaHHS CTOCOBHO JOIUIBHOCTI, 3 OIVISIAY Ha BIACYTHICTH Y
mucno3uilii cr. 407 KK VYkpainu KOpuCIMBOrO MOTHBY, BUKIIOYEHHS mTpady 3 Koja
MoKapaHb, 3a3HadeHux y caHkuii 4. 2 c¢t. 407 KK Ykpainu, 93,7 % pecnoHIeHTH IITKOM
MOAUISIOTH TaKy MPOTO3UILit0, 5,4 % — 3amepeuyroTh ii.

JIoX0IMMO BHICHOBKY, 1110 TIPOOJIEMHI MUTAaHHA KPUMIHAIBHOI BIAMOBITATIBHOCTI 32
CaMOBUTbHE 3alUIICHHS BIMNCHKOBOI YAaCTUHU a00 MICI CIYy)KOM € JUCKYCIHHUMH,
MOTpeOyIOTh 3aKOHOJABYOTO BIOCKOHAJICHHS, IO 1 3HAWNIIO MIATBEP/KEHHS B
MIPOBEICHOMY aHKETyBaHHI Ta 3aCBIAYYE pe3yabTaTh JUCEPTAMIMHOTO JTOCTIKEHHS. Tomy
IIe BKOTpPE akKTyalidye HEOOXIJHICTh BHKOPUCTAaHHS OTPUMAHUX JaHUX IIJ dYac
(dbopMyITOBaHHS BUCHOBKIB 1 pO3pOO0JIEHHS MPOMO3UIIN (peKOMEeHAAIIH) 3 YOCKOHAJIECHHS

MOJIO’KEHb TOKTPUHM 1 HAIlIOHAJIBHOIO 3aKOHY PO KPUMIHAJIBHY BIANOBIIATIbHICTD.
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CraTucTHYHI JaHi 1010 NOIIUPEHOCTI BUNHEHHS KPUMIHAJIBHOIO
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Homarok I'

IIpono3uuii npo BHeCEHHs 3MiH 10 10J10:KeHb KpuMiHAIBHOr0 KOiEeKCY YKpaiHu

3MiCT YHHHOI
cT. 407 KK

IIpononoBanuii 3mMicT
ct. 407 KK

Crarts 407. CamoBUIBbHE 3aJIMIICHHS
BiICHKOBOT YaCTUHH 200 MICIIS CITY>KOU

1. CamoBUIbHE 3aJHIIEHHS BIHUCHKOBOI
YaCTUHU abo MicLs CITyKO0U
BICHKOBOCITYKO0OBLIEM CTPOKOBO1
CIy’)kOHM, a TaKOX He3 SBJICHHSI WOro
BYaCHO 0€3 TOBaXHHMX TNPUYMH Ha
CIy0y y pa3i 3BUIBHEHHS 3 YacTHUHH,
NpU3HAYCHHSI abo TIEPCBEICHHS,
HE3 SBJICHHS 3 BIIPSADKCHHS, BIIITYCTKH
a00 3 JIIKyBaJbHOTO 3aKJIaJly TPUBAJICTIO
MoHaJ TpH J00HU, ajie He OUIbIe MicsIs,
- KaparThCs TPUMaHHSIM y
JTUCIUTUTIHADHOMY OaTajdbHOHI Ha CTPOK
70 JIBOX POKIB ab0 1M030aBJICHHSM BOJi
Ha CTPOK JI0 TPHOX POKIB.

Crarta 407. CamoBUIbHE 3aJIUIICHHS
BIMICHKOBOT YaCTUHH a00 MICIIS CITY>KOU

1. CamoBUIbHE 3alUIIEHHS BIMCHKOBOT
YaCTUHU abo Micus CILyKOU
BICHKOBOCITYKOOBLIEM, a TaKOX
He3 SIBJICHHST IOTO0 BYaCHO 0€3 MOBaKHUX
NPUYMH Ha CIY»KOy B pa3l 3BUIbHEHHS 3
YaCTHHH, IPU3HAYCHHS a00 MepeBECHHS,
He3 SBJIICHHS 3 BIIPSKCHHS, BiIITYCTKH
a00 3 JIIKYBaJIBHOTO 3aKJIaJy TPUBAJICTIO
B1Jl TPHOX 110 IO OJTHOTO MICSIIS —
KaparoThCs TPUMaHHSIM y
JTUCHIUIUTIHAPHOMY OaTallbiioOHI Ha CTPOK
JI0 JIBOX POKiB, CITy>KOOBUM OOMEKEHHSIM
Ha TOM caMuil CTPOK abo M030aBJICHHSIM
BOJI1 HA TOW caMUil CTPOK.

2. CaMmoBUIbHE BaJIMIICHHS BIiHCHKOBO1
JaCTUHU abo MicIIst CITYKOHU
BIMCHKOBOCTYXOOBIIEM (KpiM CTPOKOBOI1
CIy)KOHW), a TaKoXX He3 SBJIEHHS WOro
BYACHO Ha CIyx0y ©0e3 MOBaXHUX
NPUYMH TPUBATICTIO TIOHAA JAECATH IO,
aje He Ouaple Micsis, ado X04 1 MEHIIE
necaTu 1i0, ame Ourblme TphOX Mi0,
BUMHEHI IIOBTOPHO TIPOTATOM pPOKY,
KaparTbcsi mrpadoM Bif OJHIET THCIY1
70 YOTHPHOX THCSY HEOIMOAATKOBYBAaHUX
MIHIMYMIB  JIOXOJMIiB TpomansH abo
CITY)KOOBUM OOMEXEHHSIM Ha CTPOK IO
JBOX POKiB, a00 1M030aBIICHHSAM BOJII Ha
CTPOK /10 TPhOX POKIB.

2. Ti cami aii, BYMHEH1 I'PyYIO0 0cid abo 3
BOTHEMAJIBHOIO YW XOJIOJHOIO 30pOEro,
OOMOBMMH  TpUIIACaMH, BHOYXOBHUMH
pCUYOBMHAMHU YH  TNPHUCTPOSIMH,  abo
TPUBAJICTIO BiJl TPHOX O IECATH 1i0, 110
BUMHCHI TIOBTOPHO MPOTSTOM POKY,
KaparoThCs T030aBICHHSIM BOJI1 Ha CTPOK
JI0 TPHOX POKIB.

3. CaMOBUIbHE 3aJIMIICHHS BIHCHKOBOI
yacTUHU a00 Micus CIIyxOHu, a TaKOXK
He3 SBJICHHS BYAaCHO Ha CIyx0y 0e3
MOBAXHUX TPUYUH TPHUBATICTIO ITOHAT
OOWH  MiCsAIb, BYHMHEHE  OCO0Oamu,
3a3HaY€HUMHM B 4YacTHMHAX Mepiii abo

3. Jlii, 3a3Ha4eHi B yaCTHHAX MepIIii abo
JIPYyrid 1€ CTaTTi, TPUBATICTIO ITOHAT
OJIMH MICSIb — KaparoThCs M030aBICHHIM
BOJI1 HA CTPOK BiJ] JBOX JIO I’ ATH POKIB.




Apyrii 1€l  cTaTrri, — KapawTbCs
1030aBJICHHSM BOJI1 Ha CTPOK BiJl ABOX JI0
I’ SITU POKIB.

4. CaMOBUIbHE 3aJUIIEHHS BIMCHKOBO1
YaCTHHU abo Micus CILyKOU
BIICBKOBOCITY>KOOBLIEM, a TaKOXK
He3’ sIBJIEHHS] HOTO BYACHO Ha cIIy»k0y 0e3
MOBAXHUX TNPUYNH TPHUBATICTIO TOHAM
TpH 100, BUMHEHI B YMOBaX 0COOJIUBOTO
nepiogy, KpiM BOEHHOrO CTaHy, —
KaparoThCsl MO30aBICHHAM BOJi Ha CTPOK
BIJ] TPbOX JIO CEMH POKIB.

4. JIii, 3a3HaueHi B 4YacTUHAX IMEpIIiH,
Opyrii  abo  TpeTikl 1€l CTaTTI,
TPUBAIICTIO MOHAJA TPHU 10O, BUMHEHI B
yMOBax OCOOJMBOrO MepioAy, Kpim
BOEHHOTO CTaHy, —  KaparoTbcs
1n030aBJIeHHAM BOJ1 Ha CTPOK BiJ TPbOX
JI0 CEMHU POKIB.

5. CamoBUIbHE 3aJMILIEHHS BIHCHKOBOI
YaCTUHU abo MicLs CILyKOU
BIICHKOBOCITY>KOOBILIEM, a TaKOXK
He3 sIBJICHHS 0ro BUacHO Ha Cyk0y 0e3
NOBOXXHUX TMPUYUH, BUMHEHI B OOWOBIM
oOCTaHOBII, a Tak camMo TI caml maii
TPUBAIICTIO MOHAJ TPU 100U, BUMHEHI B
yMOBaX BOEHHOTO CTaHY, — KaparoThCs
1030aBJICHHSIM BOJII Ha CTPOK BiJ I SATH
710 JIECSITH POKIB.

5. Jlii, 3a3HayeHl B 4YacTHUHAX TMEPIIii,
Jpyrid abo TpeTii 1i€i cTaTTi, BYNHEH] B
00iioBii 00CTaHOBIII a00 TPUBATICTIO
MoHajJ TpU J00M, BYMHEHI B YMOBax
BOEHHOT'O CTaHy, - KaparThCs
no30aBJIeHHSIM BOJII Ha CTPOK BiA I SITH
710 JIECSITH POKIB.
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3ATBEPKYIHO

[popexTop HauioHanbHOT

aKajieMil BHYTpILLIHIX crpas

JIOKTOP }OpHﬂH'-IHHX HayK, npodgecop

AKT

£3. 10, 2004 v. Kris Ne A57~4¢

BripoBa/UKeHHS pe3yabTaTiB ucepTanii
O6uxon Onenu BauecnapiBHM HA TEMY
«KpuminaibHa BiIMOBLAQILHICTD 3a
CaMOBIiNIbHE 3aIUIICHHS BIHCHKOBOT YaCTHHH
abo Mmicis ciy#OH» B HAYKOBY JISIIBHICTh
HABC

YKnana exkcrnepTHa KOMIcis 3 BHABIEHHS, Yy3arajibHEHHS Ta BIPOBAKEHHS
[MO3UTUBHOTO JI0CBiY poboTH y cKnaai:

— HaualbHMKA BiAiy oOpraHizamii HayKoBOi [isUIbHOCTI Ta 3aXWCTy TIpaB
IHTeNeKTyanbHOI BJIACHOCTI, KaHAWJIaTa IOPUAMYHUX HayK, CTaplioro HayKOBOro
cniBpoGITHHKA, MiAMOIKOBHUKA NofiLil BikTropa Kopornbtykay

— 3aBimyBaya HaykoBoi naGopartopii 3 mpoGiem nporuiii 3nounHHocTi HHI Ne 1
HABC, noktopa IopuaMYHUX HayK, npodecopa BosHioka AHapis AHApiHoBHYA;

—3apigyBaya Kadeapu KpUMiHAIBHOIO IpaBa, KaHAulaTa HayK 3 JEPKaBHOIO
yIIpaBIliHHs, 10LeHTa, Maiiopa noniuii Onenn MaTioLeHKO;

— T.B.0. HAUaJIbHUKA Bi/ULily JOKTOpPAHTYp#T Ta a1 FOHKTYpH AHApis MicTioka;

— 3aBijlyBaua 3arajbHoi 6i0niorexu Jlroamuny aitnap.

Komicist posrmsiHyna i y3aranbHuia MaTepiany JucepTallii, moaaHoi Ha 3100yTTs
crynens fokTopa ¢inocodii 3i cneuiansrocti 081 «IlpaBo», Haykosi npaui aCI'IlpaHTKH
3204YHOT dpopMH HaBuaHHs Kadeapu KpuMiHaibHoro mnpasa HauionansHoi akanemii
BHyTpimHiX cnpas O6uxon Onenn BsuecnmasiBun ma Temy «KpumiHanbHa
Bi/IMOBIAANBHICTE 33 CAMOBibHE 3a/MIIEHHS BIHCHKOBOT YacTHHH abo Micls CIykOu»
Ta HA OCHOBI MPOBEIEHOro aHaiizy 3pobuia BHCHOBOK, 110 HaaaHa podora MiCTHTh
HH3KY OOIPYHTOBAHMX TEOPETHYHHX TMOJI0KEHb 1 [POMNO3ULIH, CHPSIMOBAHUX Ha
yaockoHaneHHuss Hopm unHHOro KK B 4acTuHi KpUMIHAIbHOL Bi/IMOBIIA/ILHOCTI 3a
caMOBiJIbHE 3alMuIlIEeHHS BiiCbKOBOI YacTHHW a00 Micus CilyKOH, a TaKOK NMPaKTUYHMX
pekoMeHzaLiif caiunm niaposainam HauionansHoi nosiuii Ykpainu moo ksamidikauii
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aHaNIi30BaHOr0 KPUMIHAJIBHOIO MPABOMNOPYLIEHHS Ta MOro BiAMekKyBaHHS Bill CYMIKHUX
JiSHb, 110 Ja€ TMiJACTaBM 3alpOBaJMTH pPe3yJbTaTH HaJaHOl JaucepTauii  Juis
BMKOPHMCTAHHS B HAYKOBiH JisIbHOCTI HallioHanbHOT akaaeMii BHYTPILLHIX CIIPaB.

[lpoananizoBaHo OCHOBHI pe3ynbraTh AociaikeHHs O6uxon O.B., 30kpema
HAYKOBI Mpaili, B SKUX Onmy0J1ikOBaHi TeOPETUYHI M0JI0KEHHS AUCepTaLii:

1. Jlenpa O.B. OG’ekT caMOBIJIbHOIO 3ajMIIEHHS BIMCbKOBOI 4acTMHM abo
MicLst CilyKOM: JIOKTpHHAbHI NpodiieMu Ta UUISXW iX BUpilleHHs: Haykoeuil eicHux
Mninponemposcekoco  depacaeHoco  yuigepcumemy — enympiwnix — cnpas. 2022,
Crneuianpauii Bunyck Ne 2. C. 593 — 597. DOI: 10.31733/2078-3566-2022-6-593-597

2. Jlenga O.B. Tlpobnemui NMUTaHHY HOPMATHBHOIO BHM3HA4YEHHS 00 €KTY
CaMOBIJIBHOTO 3a/IMIIIEHHS BIHCHLKOBOI yacTUHK abo Micus ciyxOu: Haykoeuil eichuk
Vowceopoocerkoco Hayionanonozco Vuieepcumemy. Cepis: [IPABO, 2022. Bunyck 74:
yactuHa 2. C. 105 — 109. DOI https://doi.org/10.24144/2307-3322.2022.74.51

% Jlenna O.B. BificbkoBocyk00Bellb SK CrietialbH1i cy0’€KT CaMOBLIBHOIO
3aJIMIIEHHs BiCbKOBOI YacTUHKM abo Micus ciayxOu. Juris Europensis Scientia. 2022.
Ne 6. C. 72 — 75. DOI https://doi.org/10.32782/chern.v6.2022.14

4, Lenda, O. (2023). Features of the objective side of voluntary leaving a
military unit or place of corps. Baltic Journal of Legal and Social Sciences, (3), 45-53.
DOI https://doi.org/10.30525/2592-8813-2023-3-6

5. Jlenga O.B. OcobGauBOCTI KpHMiHaABHOI BiAMOBIJATBHOCTI 3a CaMOBIIbHE
3aJIMIIeHHS BIHCHKOBOI YacTHHH abo Micus ¢i1yk0M B MpaBOBUX ciM’sx cBiTy. Military
offences and war crimes: background, theory and practice : collective monograph. Ed.
by V.M. Stratonov. Riga, Latvia : «Baltija Publishing», 2023. C. 407 — 421. DOI
https://doi.org/10.30525/978-9934-26-302-6-18

6. Jlenna O.B. [lpoGnemn kpanidikauii caMOBIIBHOIO 3alHILIEHHS BIHCHKOBOI
YaCTMHHU Ta Je3epTHPCTBA B yYMOBAaX BOEHHOTO cTaHy. [Ipobaemu keanigpikayii ma
PO3CTIOV8AHHA KPUMIHATLHUX MPABONOPYUIEHb 6 YMO8AX B0EHHO20 cmaHy [Tekcrt] :
Marepianu Hayk.-TeopeT. KoHd. (KuiB, 26 TpaB. 2022 p.) / [peaxou.: C./. I'ycapes,
C.C. Yepusichkuit, A.A. Bosutok]. Kuis : Hau. akan. BHyTp. cnipas, 2022, C. 244 — 245.

7. Jlenga O.B. O6’ekT KpMMiHAJIBHOrO NpaBoNopyLIeHHs, nependadeHoro ct. 407
KpuminanbHoro koaekcy Ykpaiuu. Mexanizsm @yHKyioHY6AHHA —2POMAOAHCHKOCO
CYCRiTbemea 6 ymMoeax 6iltHu (ocinHi yumanna): 301pHUK Te3 BceykpalHCbKOI HayKOBOI
KoH(pepenuii 3100yBayiB Buuoi ocsitd (18 nucron. 2022 p.) / ynop. FO.M. llleBuis.
JIbBiB : JIbBIBCHKHIA JlepiKaBHUH yHIBepcUTeT BHYTpilIHIX cnpas, 2022, C. 202 — 205.

8. Jlenna O.B. KpumiHaneHI npaBOMOpYIIEHHS MPOTH BCTAHOBJIEHOI'O MOPSAKY
HeCEeHHS BiMCBKOBOI Cy»OH (BiCHKOBI KPUMIHAJIbHI MPABOMOPYLICHHS): aKTyalbHICTh
I HeoOXIAHICTb jAocihijkeHHs. Cexmop Oesnexku i obopowu Yrpainu Ha 3axucmi
HAYIOHANLHUX [HMEpeCi8. akmyanbHi npob.aemu ma 3a80aHHs 8 YMOBAX 60EHHO2O CMAHY:
Te3d MiKHapOAHOI HayKOBO-IPakTH4HOT KOH(epeHUil (XMenbHULIBKUN, 24 JIUCTOIL
2022 p.). XmenpHuubkuii : Bua-so HAJIICY, 2023. C. 651 — 652.

9. Jlenaa O.B. Inozemiii ta ocobu 0e3 rpomMaisiHCTBa IK CyO’€KTH KPUMiHAIBHOTO
rpaBonopyienHsi, nependavenoro ct. 407 KK. Axkmyanrvni npobremu npasooxoponnoi
OislIbHOCMI 6 YyMo8ax 60€HHO2O cmany : Te3n BceykpaiHCbkol HayKOBO-TIPAKTHYHOL
KoH¢pepenuii (XmenbHuubkuii, 16 Oepes. 2023 poky). XMmeabHULbLKHH : Bua-so
HAIIICY, 2023. C. 158 — 160.



10. Jlenga O.B. Bix xpuminanbHoi BiamosiganbHocTi y cT. 407 KK. Vipaina 6
yMoeax peopmyeants npagogoi cucmemi: cydacHi peanii ma midncuapoonuil 00ceio :
36ipuuk matepianis VII MixHapoaHoi HayKoBO-NpakTH4HO! KoHGepeHuii, 28 KBiTHS
2023 p., Tepuoninb: 3YHY. C. 267 — 269.

11. Jlenna O.B. BiiicbkoBocnyx0oBelb 1 ocoda, sika NPOXOAUTh albTepHATUBHY
(HeBIWCHKOBY) CIykOy: MUTAHHS CHIBBIIHOLIEHHS. AKmyaivHi NUMAHHA OPUOUUHOT
HAVKU 8 00CTIONCEHHAX MOI0OUX eyeHux: 30IpHUK MaTepialliB BeceykpailHChKOI HayKOBO-
npakTH4HOI KoHbepeHuii 1o JIHs Hayku Ta 30-piuus HauioHanbHOT akajaeMii npaBoOBUX
Hayk Ykpainu (M. Kuis, 18 tpaBus 2023 p.). Oneca, 2023. C. 993 — 995.

12. Jlenma O.B. [leski BiliCbKOBI KpUMIHAJIbHI TIPABOMOPYLIEHHS Y MPOEKTI HOBOTO
KpuminanpHoro koaekcy VYKpaiHu. «AxmyaneHicms ma 0coOau8ocmi  HAYKOBUX
oocnioxcens 6 ymoeax 6oecHHoco cmawy»  30ipHuk wmartepianiB Il MikHapoaHoi
HayKOBO-TIPAKTHYHOI iHTepHeT-KoH(pepeHuii 3 Haroau Bia3HavyeHHs [{Hsa nayku — 2023 B
Vkpaini (M. Kuis, 23 tpaBus 2023 poky). Kuis: JJH/AI MBC Vkpainu. 2023. C. 67 — 68.

13. O6uxon O.B. OcobnuBocti ¢y0’€KTURHOT CTOPOHH CAMOBIJIBHOIO 3aIMILEHHS
BiiicbKOBOI 4acTUHM abo Micus ciyxOu. Biiima e Vkpaini: 3pobneni eucHoeku ma
HezaceoeHi ypoku : 30IpHUK Te3 MiKHapOIHOI HAYKOBO-NPaKTH4YHOI KOHMepeH1ii (22—
23 mororo 2024 p.) / ynop. Y. O. Limo1ik. JIbBIB : JIbBIBCbKMI Jep:KaBHUN YHIBEPCUTET
BHYTpIilLHIX cripaB, 2024. 1084 ¢. C. 632 — 635.

14. O6uxon O.B. OO’ekTHBHA CTOpPOHA CaMOBIJIBHOTO 3alMILEHHS BIACHKOBOI
yacTMHM abo Mmicus ciayxOu sK BiAMeXKyBajbHa O3HAKa CYMIKHMX KpPHUMiHAJIbHUX
MpaBoNOpYyLIeHb. AKmyanvii npooaeMu HPABOOXOPOHHOT QIANbHOCHI 8 YMOBAX BOEHHO2O
cmarny : Te3u 11 BeeykpalHebkol HayKoBO-npakTH4HOT KOoH(pepeHiT (XMenbHULBKUH, 14
Oepesnst 2024 poky). XmenbHuibkuii : Bugasuuurso HAATICY, 2024. C. 374 — 377.

Ha ocHnoBi nposeneHoro aHaiizy KoMicisi 3po0Ouia BHCHOBOK Mpo Te, IO
BHILI€3a3HAYEHI Martepiaau JaucepTaliifioro JOCITIKEeHHSI O6uxon O.B.
3aCTOCOBYIOTBCS [MiJ] 4ac MIArOTOBKM MoHorpadii, miApy4YHHKIB, HaBYAIbHUX
NOCIOHMKIB, METOAMYHUX pEeKOMeHJalil, ysarajlbHEeHHs aHalITUYHUX MaTepiaiis,
OOIPYHTYBaHHSl [POMO3ULLIH /10 UYMHHUX TMPOEKTIB HOPMATUBHO-TIPABOBUX aKTIB,
MAroTOBKa SIKMUX NOTpedye MpoBeAeHHs BIANMOBIIHUX HAYKOBUX HOC/IDKEHb abo
MICTUTb HAYKOBY CKJIAJIOBY.

— —
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JATBEPUKYIO

[lepiumii npopexTop

HarionansHoi akaznemii

BHYTPILIHIX CripaB

JOKTOP HOPHIMYHUX HAYK, npodecop
MOJKOBHUKTTO? 1y

-

Cranicias 'YCAPEB
2024
AKT
03. 10, 2024 m. Kuis Ne 786 -C17

BripoBakenHst pesyabtatiB aucepranii
O6uxon Osnenn Bsiyecnasisuu na temy
«KpumiHalibHa Bi/IMOBIAAIBHICT 3a
CaMOBI/IBHE 3a/IHIIIEHHS BilicbKOBOT YacTHHM
abo micist cryxk0On» B OCBiTHIH mporec

HABC

YKIaga eKcrnepTHa KOMicis 3 BUSIBIEHHS, y3araibHeHHs Ta BIPOBAUKEHHS
MO3UTHBHOIO JIOCBIZlY pOoOOTH Y CKIIai:

— T.B.0. HauaJIbHUKA BLILY OpraHi3allii OCBITHBOIO mpolecy, JedTeHaHTa MomiLii
Biktopii Boiiuyk;

— HadanbHMKa BILAUlY Opraisalii HayKOBOI AiSNBHOCTI Ta 3aXMCTy TnpaB
IHTENEKTyalbHOI BJIACHOCTI, KAaHAMAATa HOPHAHYHHX HayK, CTaplioro HayKoBOI'O
cniBpoGiTHHKA, MiAnoikoBHKKa nodiuii Bikropa Koponbuyka;

—3aBiflyBaua KadeJpu KPUMIHATBHOIO IpaBa, KaHAMAaTa HayK 3 ACPKABHOIO
YIPaBJIiHHS, A0LEHTa, Maiopa nosiuii Onenn MaTiowmeHko;

— T.B.0. HA4aJbHHKA BAITY IOKTOPAHTYpPH Ta a toHKTYpH AHpis MicTioka;

— 3aBi/lyBaya 3arajnbHoi 6i6nioreku Jlroamunu [aiizap.

Kowmicis posrisiHyna i y3aranbHuna Marepiand AMcepTallii, nojaHoi Ha 3100yTTs
CTyneHs Joktopa ¢inocodii 3i cneunianbocti 081 «[lpaBo», Ta HaykoBi mpati
acIipaHTKH 3a304HOI (JOPMHM HaBYaHHS Kadelpu KpuMiHanbHOro npasa HaiionanbHoi
akajieMii BHyTpimHix cnpas OGuxoxn Onenu Bauecnasisuu Ha Temy «Kpuminanba
BI/NOBIA/IBHICTH 32 CAMOBIJIbHE 3a/IMLIEHHS BIHCHKOBOT YacTHHY a60 MicLis CITyk6M».

IIpoaHanizoBaHo ocHOBHI pesynbTatd gociimkenns O6uxox O.B., 30kpema
HAyKOBI Ipalli, B AKKX OMy06I1iKOBaH] TEOPeTHUHI N0I0KEHHS TUCEPTALIiL:

L, Jlenpa O.B. O6’exT camMoBibHOroO 3aluiIEHHS BiliCbKOBOI YacTWHU abo
MicLsl CilyKOH: NOKTpUHANBHI mpoOiemMu Ta ULIAXH 1X Bupiments: Haykosuil sicHuk
Huinponemposcerkozo  depowcasnoco  ynisepcumemy — enympiunix cnpas.  2022.
Creuianenuit Bumyck Ne 2. C. 593 — 597. DOI: 10.31733/2078-3566-2022-6-593-597
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2. Jlenna O.B. IlpoGiemHi nuTaHHS HOPMATHBHOTO BH3HAYEHHS O00’€KTY
CaMOBIJILHOTO 3aJIMIIEHHs BIMCHKOBOI YacTMHU abo Mmicus ciyxOu: Haykoeuil gicux
Voweopoocvkozo Hayionanenoeo Ynisepcumemy. Cepisi: [IPABO, 2022. Bunyck 74:
yactuHa 2. C. 105 — 109. DOI https://doi.org/10.24144/2307-3322.2022.74.51

3. Jlenna O.B. BilicbkoBocysk0oBellb K crieriaibHUil cy0’eKT caMOBIIBHOTO
3aJMIIeHHs] BINCHKOBOI YacTHHM abo Micus ciayxOu. Juris Europensis Scientia. 2022.
Ne 6. C. 72 — 75. DOI https://doi.org/10.32782/chern.v6.2022.14

4. Lenda, O. (2023). Features of the objective side of voluntary leaving a
military unit or place of corps. Baltic Journal of Legal and Social Sciences, (3), 45-53.
DOI https://doi.org/10.30525/2592-8813-2023-3-6

5. Jlennpa O.B. OcobGauBoCTI KpuUMiHAJbHOI BIANOBIAAIBLHOCTI 32 CaMOBIIbHE
3a/IMIIeHHs BIHCBbKOBOI yacTHHU abo Micus ciyxOu B MpaBOBHX CiM’ax cBiTy. Military
offences and war crimes: background, theory and practice : collective monograph. Ed.
by V.M. Stratonov. Riga, Latvia : «Baltija Fublishing», 2023. C. 407 — 421. DOI
https://doi.org/10.30525/978-9934-26-302-6-18

6. Jlenna O.B. TlpobGnemu kpamidikauii caMOBINIBHOIO 3ajJMIIEHHS BIHCHKOBOI
YaCTHHM Ta [€3epPTUPCTBA B YMOBAX BOEHHOIO cTaHy. [Ipobremu keanighikayii ma
PO3CIOYEAHHA KPUMIHANLHUX NPABONOPYULCHb 68 YMOBAX BOEHHO2CO CMAHY [TEKCT]
Matepianu Hayk.-reopet. koHd. (Kui, 26 tpas. 2022 p.) / [peakon.: C.J. I'ycapes,
C.C. Yepussebkuit, A.A. Bosniok]. KuiB : Hau. akaa. BHyTp. cnipas, 2022. C. 244 — 245,

7. Jlenpa O.B. O6’exT KpMMiHAIBHOrO NpaBONMOpPYIICHHS, niepeadadeHoro ct. 407
KpuminanpHoro koaekcy Ykpainu. Mexanism —hyHKYIOHYSaHHS —2POMAOAHCHKO2O
cycnintbemea 6 ymoeax eiunu (ocinni uumarnns): 30ipHuK Te3 BeeykpaiHebkoi HayKoBOT
KoH(epeHwiT 3000yBauiB BULIOI ocBiTH (18 mueron. 2022 p.) / ynop. KO.M. Illesuis.
JIbBiB : JIbBiBChKHMIT NepkaBHHUI yHIBepcUTeT BEYTpilHIX crpas, 2022, C. 202 — 205.

8. Jlenma O.B. KpuminanbHi npaBonopyiieHHs NPOTH BCTAHOBIEHOI'O MOPSIIKY
HECeHHs BIliCbKOBOI CITyk0U (BIHCHKOBI KpUMIHANBHI NPABONOPYIIEHHS): aKTYalbHICTh
i HeoOXinHicTh nochimkenHs. Cexkmop 6esneku | ob6oponu Vxpainu wna 3axucmi
HAYIOHANbHUX [HMepecie: akmyalvHi npobaemu ma 3a60aHHs 8 YMOBAX BOEHHO20 CINAHY:
Te3u MiXKHApOIHOI HAayKOBO-MPAKTUYHOI KOH(pepeHUil (XMenbHULLKUHA, 24 nucTom.
2022 p.). XmenbHuubkuid : Bua-so HAJIICY, 2023. C. 651 — 652.

9. Jlenpa O.B. BcranoBneHuil nopsiiok HeCeHHsi Ta MPOXOHKEHHs BiHCbKOBOT
Cly)KOM sK poaoBMH 00'€KT KpMMiHAJIbHUX MPABONOpYLUEHb, NepeadadeHnux y po3aiii
XIX Ocobnusoi vactuan KpuminaneHoro komekcy YKpaiHu. Axkmyansui npobremu
kpuminanenozo npasa [Teker| : matepianu XIII Bceykp. Hayk. - TeoperT. KoH(.,
npucBsy. nam’ati npod. ILI1 Muxaiinenxa (Xuis, 30 mucron. 2022 p.) / [peakon.:
B.B. Hepneii, C.J. I'ycapes, C.C.UYepusiBcbkuii ta iH.] / ymopsa. A.A. Bosmiok,
O.M. Illapmap, O.A. ®enopenxo. Kuis : Haw. akan. BuyTp. cripas, 2022. C. 244 — 245.

10. Jlenna O.B. Inosemui Ta ocobum 06e3 rpomansHcTBa sK Cy0’eKTH
KPMMIHAIBHOIO MpaBonopylieHHs, nependauenoro cr. 407 KK. Axkmyansui npobremu
NpasooxopoHHOI QIAT6HOCMI 8 YMOBAX BOEHHO20 cmaHy : Te3u BceykpaiHChbKOi HayKOBO-
NpaKTH4YHOI KoH(epeHuUil (XmenabHULbKHK, 16 Gepe3. 2023 poky). XMeJIbHULBKHA :
Buza-so HAZITICY, 2023. C. 158 — 160.

11. Jlenaa O.B. Bix kpuminanbHoi BianosigaibHocti y c1. 407 KK. Vkpaina 6
YMO6ax peopMyeaHHs Npasoeoi cucmemu. Cy4dcHi peanii ma MidcHapooHull 0oceio :
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36ipuuk martepianis VII MixHapoaHoi HayKkoBO-MpaKTHYHOI KOH(epeHuUil, 28 KBITHs
2023 p., Tepronine: 3YHY. C. 267 — 269.

12. Jlenpa O.B. BiiicekoBociyk0oBelb 1 ocoda, sika MPOXOAWTh ajlbTePHATUBHY
(HeBiHCbKOBY) CaykOy: NMUTaHHS CHiBBIJHOIUEHHS. AKmMyanoHi NUMAHHA FOPUOUHHOL
HAYKU 8 00CHIONCeHHAX MON00UX eueHux: 301pHUK MaTepianiB BeeykpaiHChbKoOl HAyKOBO-
npakTuuHol KoHbepeHuii 10 JHs Hayku Ta 30-pivds HauionanbHoi akanemii mpaBoBHX
Hayk Ykpainu (M. Kuis, 18 tpaBus 2023 p.). Oxneca, 2023. C. 993 — 995.

13. O6uxoa O.B. OcodbauBocTi cy0’€KTUBHOI CTOPOHH CaMOBLIBHOIO 3ajMLLIEHHS
BIiCHKOBOT YacTHHU abo Micust ciayxkOu. Biina e Yxpaini: 3pobreni 6UcHOBKU mda
nezaceoeni ypoxu : 30ipHUK Te3 MiKHApOIHOT HayKOBO-TIPAKTUUHOT KOHpepeHwii (22—
23 mororo 2024 p.) / ynop. V. O. LImotib. JIbBiB : JIbBiBCbKUI AepKaBHUI YHIBEPCHTET
BHYTpilIHIX cripaB, 2024. 1084 c. C. 632 — 635.

14. Oouxox O.B. O6’ekTHBHAa CTOpPOHaA CAMOBLILHOIO 3aJIMLIEHHS BIHCHKOBOI
yacTUHM abo Micus cinykOM SK BiMeKyBa/lbHa O3HaKa CYMIKHMX KPUMiHaJIbHHMX
[PaBOIOPYIIeHb. AKmyanoHi npobaemu npasooxXopoHHOI QIANbHOCHI 8 YMOBAX BOEHHO2O
cmany : Te3u Il BeeykpalHCbKOT HAYKOBO-TTPaKTHYHOI KOH(pepeHLiT (XMenbHULIbKUH, 14
Oepesns 2024 poky). Xmenbuullbkuii : Bugasuuurso HAITICY, 2024. C. 374 — 377.

Ha ocHOBI mNpoBeAeHOr0 aHajizy KoMicis 3poduia BHCHOBOK, MO  Tpali
O6uxon O.B. MicTaTh HAayKOBO OOGIPYHTOBaHI TEOPETHYHI TMOJIOKEHHS 1 MpPaKTHYHI
peKoMeH/allil, 10 Ja€ TMiJCTaBh 3arnpoBagUTH iX IS BUKOPUCTAHHS B OCBITHROMY
npoueci HamionaneHol akajemii BHYTpIlIHIX CTpaB, 30KpeMa MpW BUKJIAJaHHI
HaBUaANbHUX AMCLMILIIH «KpuMiHaibHe npaBoy, «KpumiHaibHO-NpaBoBa KBaji(ikaiisy»,
«KBaniQikalis OKpeMHX BHIIB KpHMIHAJIBHUX MNpaBonopyueHb», «OcobInuBoCTi
KBasi(ikalii OKpeMUX BHUJIIB KPMMiHAJIbHUX MpaBONOPYILIEHb», «AKTyalbHI NPo0JeMH
3aCTOCYBAHHS KPHUMiHAIBLHOTO 3aKOHOIABCTBAY, « KpuMiHaibHe NpaBo: JOKTPUHAJIBHI Ta
MpaKTU4YHI NpoOIeMm», MijJ Yac MiilrOTOBKM HAaBYalbHO-METOAMYHUX Ta JUIaKTHUYHHUX
MarepiajiiB, a TaKOX PEKOMEHIyBaTH X A0 BHBHUEHHs MiJ 4ac caMOCTIiHOI podoTu
31100yBaviB BHIIIOI OCBITH.

Yenu Komicii: %{%M Biktopis BOMUYK
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3ATBEP/IKYHO
HavanbHuka [ YHIT

BIPOBA/UKEHHs B rnpakTtuyHy aAisuibHicTh ['YHIT B Cymcbkiii obnacti pesynbrartis
aucepTauiiisoro aociigkenHs O6uxon Onexn BsuecnaiBuu Ha Temy «CamoOBinbHe

3a7MILeHHS BIHCHbKOBOT YacTHHHU ab0 MicLs CITyKOH»

65# //'/ 2024 poky M. Cymu Ne 5‘*%/99?\'7‘

VYKnana ekcrepTHa KOMicCisi 3 BHSIBIEHHS, y3arajJibHEHHs Ta BIPOBAKEHHS
MO3UTHBHOTO IOCBILY POOOTH y CKIai:

- T.B.0. HavyasbHuKa caigyoro ynpasiinHg ['YHIT B Cymcekiii obnacri,
NiANOJKOBHUKA moninil JleHuceHKo AC:

- HayanbHuka YKP T'VHIT B CymMmchbkiit o6sacti, miamonxoBHHKa MOJILIT
Komaposa O.I1;

- Ha4aabHWKa ynpaninHs Mirpauiiinol nomiuii ['VYHIT B Cymcskiii obnacri,
nianoakoBauka noniuii Cinekosa J1.B.;

- Ha4aJbHMKa yNpaBiiHHs iHbopMmauiliHo-aHamiTnuHOl nigrpumkn ['VHIT B
Cymcnkiii obnacti, monkoBHuka nomiuii Ckopuka B.O..

Komicis posrmsiHyna i ysarambHuIa Marepiaid HayKOBUX HampalloBaHb
acmipanta kadeapu KpUMiHanbHOro mnpasBa HauioHanbHOI akazemii BHYTPIilLHIX
cnpas O6uxon Onenu BsiuecnaBiBHu Ha Temy «CaMOBijIbHE 3aULIEHHS BiliCbKOBOT
4acTHHM abo micLs ciy:xOM» Ta Ha OCHOBI TPOBEICHOro aHali3y 3poOu/ia BUCHOBOK,
O HAJaHi MaTepiaid MiCTATh HU3KY OOIPYHTOBaHHX TEOPETHYHHMX Ta MPAKTHYHHUX
110JI0%KeHb 1 MPONO3HULIH, CIPIMOBAHHX HA yAOCKOHAJICHHS BUKOPMCTAHHSA C/1iA4UMHU
nizposainamu HauionansHoi moniuil Ykpaiuu 3HaHb 11010 NpaBHILHOT KBaji(ikauii

CaMOBIILHOTO  3a/IMIIEHHs BiliCbKOBOI 4acTWHHM abo wMicus ciyx6u Ta iioro



BIIMEXKYBAHHS BiJl CYMKHUX JlisiHb. 3a3HadyeHe Haae MIACTaBHM 3aMpoOBaJANTH Ha/aHi
MaTepiaiu JUis iX BMKOPHUCTAHHS B NpaKTHuHil misnpaocti ['YHII y Cymchbkiii
oGaacri.

[Tix yac BMBYEHHS pe3ynbTaTiB HAyKOBHMX HarnpauoBaHb, SKi BigoOpaxkeHi B
HaB1allbHO-METOIMYHNX MaTepianax, B TOMY YMCIli — (haxOBHX BHAAHHSAX Ykpaiuu Ta
MDKHApOJHUX BMJAHHAX, B3ATO [0 YyBaru nyGnikauii acmipanta  kadenpu
KpuMiHanbHOrO npasa HamionanbHoi akanemii BHYTPIIIHIX cripaB O6uxox OneHu
BsuecnasiBHu, a came: «O6’€KT CaMOBINBHOTO 3aMIICHHS BifiChbKOBOI YaCTHHH 260
MICLA CIyKOM: NOKTPUHANBHI MPoGieMH Ta IWAAXH iX BupilIeHHs», «[Ipobiemni
MHTAHHA HOPMaTUBHOI'O BM3HAY€HHS 00 €KTY CaMOBIJILHOIO 3ajMIIEHHS BilicbKOBOI
4acTMHK abo micus cmyxOu», «BilickkoBocnykGoBeUs K crewiatbHuil cy0’exT
CaMOBIILHOTO 3a/IMILCHHS BiliCbKOBOT YacTHHM abo Miclls ciyx6u», «lIpobnemu
KBasiQikauii caMOBLIBHOrO 3aiMILEHHS BIMCHKOBOT YaCTHHH Ta JIe3ePTUPCTBA B
YMOBax  BO€HHOTO cTaHy», «BiiicbkoBocmyxGoBeus i ocoba, sika MPOXOTUTH
aIbTEePHATUBHY  (HEBIHCHKOBY) ciyxOy: MMTaHHS  CIiBBIAHOLIEHHS, «Jlesiki
BICBKOBI  KpUMiHAIbHI [PABONOPYILEHHs npoekTi HoBoro KpuminaibHoro
Komekcy VYkpaiun», «O0’eKTHBHA CTOPOHA CAMOBIIBHOIO 3a/MINEHHS BiACHLKOBOI
“acTHHU abo Micls cykOu SIK BiAMex)yBanbHa 03HaKa CYMDKHHX MPaBONOpPyILCHbY.

Martepianu HaykoBux Hanpatosans O6uxon O.B. MOXYTb OYTH BHKOpHCTaHI
M 4Yac MPaKTUYHOI AISNBHOCTI Ta MPOBENEHHS 3aHATh B CHCTEMi ciyk60Boi1

MiArOTOBKH, & TAKOXK Ii/l 4ac NPOBeJIeHHs ONepaTHBHUX Hapaa 3 0COOOBUM CKJIaJI0M

M1Apo3ainy.
Yaenu komicii: R
Aptrem JEHUCEHKO
Onexkcanap KOMAPOB
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Bagum CKOPHUK
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