ITIPABO I CYCIIIJIbCTBO Ne5/2021

MAHJUYEB 1. B.,

JIOKTOp IOPHINYHHX HAyK,

cynust

(T'ocnooapcwvruti cyo micma Kuesa)

YIK 340.13:347.962
DOI https://doi.org/10.32842/2078-3736/2021.5.25

MPABOBMIT AHAJII3 IHIUKATOPIB HEBIIITOBIJHOCTI CY/IJIIB
(KAHJMJIATIB HA IOCAJY CY/JII) KPUTEPIIO HE3AJIE)KHOCTI
(UACTHUHA II)

V cTarTi 3A1lCHEHO TIPABOBHU aHAI3 iHZ[I/IKaTOpiB HEBIAMOBIIHOCTI Cy,E[,I[iB (kan-
IUIATiB HA nocajy cymi) Kpmepl}o HE3aJIeKHOCTI. YBary 30Cepe/»kKeHo Ha iHIHKa-
TOpi «IryOITiuHe Hl,I[TpI/IMaHHﬂ aKTIB 9H il SKi TOPYIIYOTh NPHHIHI BEPXOBCHCTBA
IpaBa, OCHOBOIIOJIOKHI IIpaBa JIFOJMHW», HEBIAMOBITHOCTI KpuTepito «Hesamex-
HICTH», 3aKpIIUICHOMY B |HJMKaTopax BH3HAYCHHS HEBIIIOBIIHOCTI CY/IiB (KaHIH-
JIaTiB Ha TIOCaJy CYII1), KPUTEPIsIM JOOpOYECHOCTI Ta MpodeciiHol eTHKH.

OGprHTOBaHo mo myOJivHe miATpUMaHHS OyIb-IKUX aKTiB UM il € OXHUM i3
MpOsIBiB NiepeaBaHHs iH(popmMarlii, a oTke, OyIb-sKe BTPYYaHHT OpraHiB Jiep>KaBHOI
BJIaJIM y MPaBo 0coOM Ha CBOOOAY BHpaKEHHS MOMISAIB € HenpuirycTuMuM. [Ipote
I'pomanceka pajga moOpPOYECHOCTI, BCTAHOBIIOIOYM B IHAMKAaTOpax BU3HAYCHHS
HEBIAMOBIAHOCTI CyIIiB (KaHIUAATIB Ha MOCay CyAli) KpUTEpisM H00pOYeCcHOCTI
Ta npodeciiiHOT eTUKHU «ITyOJIiuHe MiATPUMaHHS aKTiB YM Jill, IKi HOPYIIYIOTh IPHH-
IIUIT BEPXOBEHCTBA IIpaBay sIK 1HIUKATOP BU3HAYCHHS HEBIAMOBITHOCTI Cy/IIi KpUTe-
pifo He3aJIeKHOCTI, HiBETIOE IIPUHIIAT BEPXOBCHCTBA MPaBa.

AKIICHTOBAHO, 1[0 MPUHIIAI BEPXOBEHCTBA MpaBa (PaKTUIHO HE Ma€ ONHO3HAY-
HOTO TiIyMadeHHsI. ToOTO BCTAaHOBIIOIOUH «ITyOJIiYHE MIATPUMAHHS aKTIiB Yd JiH, SKi
MOPYIIYIOTH TIPHHITUII BEPXOBEHCTBA TIpaBay, «IIPHHIUIT AEMOKpaTii», «OCHOBOIO-
JIOKHI MpaBa JFOIUHIY K 1HAMKATOPH HEBIIIOBITHOCTI Cyi Kputepiro «Hezanex-
HICTBY», SIK KpUTEpiI0 T00podecHOCTI B [HIMKaTOpax BH3HAUCHHS HEBIANIOBITHOCTI
CyaniB (KaHAWAATIB Ha TMOCaay CyAJi) KpuTepisM goOpodecHOCTi Ta mpodeciitol
€THKH, BU3HAYa€MO, 110 HOPMATUBHUM aKT, SKUH aHANI3y€eThCs, OMOCEPEIKOBAHO
BIUIMBA€ Ha IMPaBO CYyAJi Ha BiJIbHE BUCIOBIIOBAHHS CBO€I MO3UII (B TOMY 4HMCIHIi
HAyKOBOT) SIK TapaHTil JOTPUMAaHHS [IPUHIIMITY BEPXOBEHCTBA IIPaBa.

Ha mincrasi anamizy iHaukaropa JT0OpoYecHOCTI cy/i (KaHauaaTta Ha TMocamy
cymni) kpurepito «HesanexHicTs», BkazaHOTO B |HAMKaTOpaxX BU3HAYCHHS HEBIIIO-
BIJTHOCTI Cy[IIiB (KaHIAMJATIB HA TIOCAIy CYIl) KPUTEPisiM JTOOPOUYECHOCTI Ta Mpo-
(beciliHOT eTUKH, BCTAHOBIICHO, 1[0 «ITyOJIIYHE MIATPUMAHHS aKTiB M JiH, SKi Mopy-
IIyIOTh TPUHIIAI BEPXOBEHCTBA TIPaBa» Ma€ HENOJNIKH, a caMme: OIOCEPEIKOBAHO
BIUIMBA€ Ha TPaBO CyIIl (KaHIWJaTa Ha TOcaiy Cyalli) Ha CBOOOMY BHUPAKCHHS
MOTISNIB; (PAKTHYHO T030aBIsie CyIIr0 (KaHIuIaTa 1Mo mocaiy Cyii) MOXKIHUBOCTI
MIPOJIOBKYBATH HAYKOBY JHCKYCIIO MO0 CYTHOCTI NMPHHIIMITY BEPXOBCHCTBA MpaBa,
y 3B’3KY 3 HEOC3MEKOIO TOT0, 110 HOT0 HAYKOBI MOIIYKH MOXYTh OyTH BUKOPUCTAaHI
SK apryMEHT BH3HAHHsS HOTO HEBIIMOBiMHOCTI KpuTepito «Hes3anexHiCTb» K KpH-
TEepit0 JOOPOYECHOCTI 3a IHAUKATOPOM «ITyOJliuHE MiATPUMAHHS aKTiB 4M Aid, SKi
MOPYIIYIOTh MPHHIUIT BEPXOBEHCTBA IIPABay.

Knrouosi cnosa: cyooi, inouxamopu, Hesionosionicms Kpumepiro, 00bpouec-
HICMb, KpUMepill He3a1eHCHOCTII.
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Mandychev D. V. Legal analysis of indicators of non-compliance of judges
(candidates for the position of a judge) with independence criteria (Part II)

The article analyses the legal indicators of non-compliance of judges (candidates
for judges) with the criterion of independence. Attention is focused on the indicator
of the criterion “Independence”, established in the Indicators for determining
the non-compliance of judges (candidates for judges) with the criteria of integrity
and professional ethics — public support of acts or actions that violate the rule of law.

It has been substantiated that public support of any acts or actions is one
of the manifestations of information transfer therefore any interference of public
authorities in the right of a person to freedom of expression is inadmissible. However,
Public Integrity Councils undermine the rule of law by establishing “public support
for acts or actions that violate the rule of law” in the Indicators of Non-Compliance
of Judges (candidates for judges) with the Criteria of Integrity and Professional Ethics
as an indicator of non-compliance with the independence criterion.

It is emphasized that the principle of the rule of law does not actually have
an unambiguous interpretation. Namely, establishing public support for acts or actions
that violate the rule of law, the principle of democracy, fundamental human rights,
as an indicator of non-compliance of judges with the criterion of “Independence”
as a criterion of integrity in the Indicators of non-compliance of judges (candidates
for judges) the legal act under analysis indirectly affects the right of the judge to
freely express his / her position (including scientific) as a guarantee of observance
of the rule of law.

Based on the analysis of the indicator of the integrity of a judge (candidates for
judges) of the criterion “Independence”, specified in the Indicators of non-compliance
of judges (candidates for judges) with the criteria of integrity and professional ethics,
it has been established that “public support for acts or actions that violate the rule
of law”, has significant shortcomings, namely: it indirectly affects the right of a judge
(candidate for judges) to freedom of expression; effectively deprives the judge
(candidate for judges) of the opportunity to continue the scientific discussion on
the essence of the principle of the rule of law, due to the danger that his/her scientific
research can be used as an argument for recognizing his/her non-compliance with
the criterion of “independence” as a criterion of integrity according to the indicator
“public support of acts or actions that violate the principle of the rule of law”.

Key words: judges, indicators, non-compliance with the criteria, integrity,
criteria of independence.

Beryn. HezanexHicTh cyaai € OMHUM 13 HAMBa)KIMBIIIUX MPUHIMIIB OpraHizauii cyoBoi
BJAJH, CTAaTyCy CYIIi, mpo 1o 3a3HadaeThest B Konerurymii Ykpainu Ta 3akoni Ykpainu «IIpo
CYIOyCTpiil Ta cTaryc CymiBy». BUXons4u i3 IbOTO, HE3aJICKHICTD CY/I/Il SIK KPUTEPii BiMOBITHO-
CT1 OTO JJOOPOUYECHOCTI (PAKTHYHO € MAIPYHTSIM €()EKTHBHOTO CYJ0BOTO MPOIIECY.

AHaJIi3 ocTaHHIX AocaigKeHb i myomikamiii. JlocmipkeHHIO HE3aleKHOCTI CYIIl MPHUTi-
nsmm yBary T. Tamaiinenxo [1, c¢. 122—-125], B. Toponosenko [2, c. 224], III. T'acc [3, c. 25-32],
B. I'punrok [4, c. 18], C. KiBanos [5, ¢. 7-16], H. Illynbrau [6, c. 227-230], P. Kyii6ina [7, c. 288],
A. Paumncekuit, A. Oruibko [8, c. 66-74], 0. [onsucekuit [9, c. 80-90], B. YopHoOyk
[10, c. 42-48], B. Xiwmiu [11, c. 118-124] Tomo. Ha cyyacHOMy eTarmi He3aJexXHICTb Cy/Jli OTpH-
MaJla HOBE IIPaBOBE BU3HAUCHHS 1 PO3MIIAAA€THCA SIK KPUTEPiH BIAMOBITHOCTI Cyal (KaHAMAATa HA
ocajay CyaJii) KpUTepito J0OpOYECHOCTI.

IMocTanoBKa 3aBAaHHsA. Y HAIIUX MONEPEAHIX MyOIiKaisx OyI0 HaroJlomeHo, 1110 BU3HA-
YEeHHS He3aJIeKHOCTI Cy/JIi B aCMEKT] BIAMOBIAHOCTI KPUTEPiIO JOOPOUECHOCTI Ma€ BaXJIMBE 3HA-
YeHH, 00 IIOPYIICHHS CYICI0 KPUTEPit0 HE3aJIeKHOCTI, 3 OHOTO OOKY, € 3aTPO30I0 €()EKTUBHOCTI
CYIIOBOI CHCTEMHU KpaTHH B IIJIOMY, & OTKe,H0T0 BIIMOBITHICTh HE3aJICKHOCTI SIK KPUTEPIFO J00PO-
YECHOCTI MOBHHHA OyTH OE3CYMHIBHA; & 3 1HIIOTO — HEOOX1THO YITKO PO3YMITH, IO MAETHCS Ha
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yBa3i i UM KpUTepieM, mo0 Horo He MOKHA OyJI0 3aCTOCOBYBATH SIK 3aCi0 YCYHEHHS «HEBTOJI-
HUX» CY/JIiB, 00 B TAKOMY BHITJIKy CaMe BiH 1 CTaHE 3arp03010 iX He3aJIe)KHOCTI.

Hocmimxyroun BusHaderi 11.01.2019 ['pomancekoro panoro 1o0podecHoCTi B [HauKaTopax
BU3HAYCHHS HEBIJAMOBITHOCTI CyaiB (KaHAMIATIB Ha TIOCATy CY/JIi) KpUTEpisM T0OpOYeCHOCTI
Ta podeciitHoi eTuku [12] iHAUKATOpPH, 1110 BKa3yIOTh Ha HEBIIMOBIIHICTh CY/JII KPUTEPIIO He3a-
JISKHOCTi, HAMH OyJIO0 MPUALIEHO yBary TakuM iHAMKaTopam: 1) 3B 43Ky CyAai 3 MOTITHYHUMH
cuiaMu a00 BIUTUBY LIbOTO 3B’SI3Ky Ha Kap €py 1 AiSUIBHICTD CyA/l (HAPUKIIAJ, YXBAJICHHS pilllcHb
Ha KOPUCTh MOJITHMYHHUX CHJ a0 0ci0, MOB’A3aHMUX 13 UMMM CHJIAMH, CTOCYHKH HEMmyOJi4HOTO
XapakTepy, SKi MOXKYTh MaTH BIUTUB Ha MPUUHATTS PillleHb 13 MUTaHb Kap €pH, 30Kpema Jo0ito-
BaHHS MOJITUYHOIO CIJIOK MPU3HAYCHHS HA TOCAAy CYIJl YU HOTO IepeBeACHHS TOMIO); 2) MOpY-
IICHHIO CY[JICIO NMPHHIIUITY MOMITHYHOI HEUTPAIBHOCTI B 1HIIHNHA Cc1IOCiO; 3) OTPUMAHHIO CYAICIO
Jep KaBHUX HAropo[l, a TAKOXK OyIb-SIKHUX 1HITHX HATOPO]I, BiI3HAK, TPaMOT (KpiM HarOpOKEHHS 32
MIPOSIBJICHY CY/IJICI0 OCOOMCTY MYXKHICTB 1 TepOi3M B YMOBaX, MOB’SI3aHUX 13 PUSHKOM JIJIST KHTTH).
VY pe3ynbrari poBeICHOTO JOCIiKEHHSI OYJI0 BU3HAUCHO Psijl MPOOJIEMHHUX aCHEKTIB y TIPABOBOMY
3aKpIIUICHHI HOPM BHUIIEBKA3aHOTO HOPMAaTHBHOTO aKTa, IO CTBOPIOIOTH IMiACTaBH IS HEOIHO-
3HAYHOTO BHCHOBKY TIPO iX MPO30PICTh, OE3CTOPOHHICTh Ta 00’ €KTUBHICTB. [IpomoBKyr04YH moCii-
JOKCHHS B TAHOMY HAIpsMY, 30CEpeIMMO yBary Ha iHAMKATOPI «ITyOIiyHe MiATPUMAHHS aKTiB YU
I, SIKi MOPYIIYIOTh IPUHIIUI BEPXOBEHCTBA MPaBa, OCHOBOIIOJIOXKHI IIpaBa JIOAUHID Ta KpUTepil
«HesanexHicTby, 3akpinieHoMy B [HAuKaTopax BU3HAYCHHS HEBIAMOBIAHOCTI CYI/IiB (KaHAUIATIB
Ha MMocaay Cy[ai) KpuTepisM 1o0pouecHoCTi Ta mpodeciiftHol eTHKY.

MeTo10 AOCTiIKEeHHS € aHali3 1HAWKATOpa «IMyOJliyHEe MiATPUMAHHS aKTiB 4d JiHd, SKi
MOPYIIYIOTH MPUHIIAI BEPXOBEHCTBA IIPaBa, OCHOBOIIOIOXKHI IIPaBa JIFOIHHNY Ta Kputepiro «Hesa-
JISKHICTBY, 3aKPIMJICHOr0 B [HIMKATOpax BHU3HAYCHHS HEBIIMOBITHOCTI CY/UIB (KaHAW/IATIB Ha
nocaJy Cy/ii) KpUTepisM J0OpOYeCHOCTI Ta PO eCiiiHOT STHKH.

Pe3yabTaru gocaigkenns. [TyOnidne miaTpUMaHHS aKTIiB YH JII{ € OHUM 3 aCTICKTIB ITpaBa
JIOIMHYU Ha CBOOOY BUpaXeHHS NOIsiB. BignosinHo 70 4. 1 cr. 10 KoHBeHI1ii po 3axucT npas
JOMHU 1 OCHOBOTIOJIOXKHHUX CBOOOJ «KO’KEH Ma€ MpaBo Ha CBOOOIY BUpaKkeHHS morsimiB. Lle
MPaBO BKJIFOYAE CBOOOTY JOTPUMYBATHUCS CBOIX MOTIISAIB, OJIEPKYBATH 1 IepeaaBaTi iHGpOpMaIlito
Ta iei 6e3 BTpy4YaHHS OpPTaHiB epKaBHOI BIAAN 1 He3aJIeKHO BiJ kopaoHiB» [13]. ¥V ct. 34 Kon-
CTUTYILIT YKpaiHU 3a3HAYAETHCS, 0 «KOKHOMY TapaHTY€EThCS TIPABO HA CBOOOIY YMKH 1 CIIOBa,
Ha BiJIbHE BHPA)XCHHsI CBOIX MOIVIANIB i mepekoHaHb. KoxkeH Mae mpaBo BiIbHO 30upatH, 30epi-
raTy, BAKOPUCTOBYBATH 1 TIOLIMPIOBATH iH(POpMaLit0 yCHO, MMChMOBO ab0 B iHIIMH crocib 1 Ha
CBiii BUOIpY.

[TyGmiuHe minTpuMaHHs Oynb-sIKMX aKTiB M i € OMHUM i3 POSBIB IepeaaBaHHs iH(op-
Marlii, a oTKe, OyIb-sIKe BTPYYaHHs OpraHiB JIep»KaBHOI BIAJN y TIPaBO 0COOM Ha CBOOOIY BHUpa-
JKCHHS TIOTVISINIB € HempumycTuMuM. [Ipote BcTanoBmroroun B [HIUKaTOpax BH3HAUCHHS HEBIIIO-
BIJTHOCTI Cy/UIiB (KaHJIM/IATIB Ha MMOCAIyY CY/JIi) KPUTEPIsIM J0OPOYECHOCTI Ta MPOodeCciiiHOl eTHKH,
IHIMKATOP HEBIJTOBITHOCTI CY/JII KPUTEPIFO HE3aJIEKHOCTI «ITyOIiuHe MiATPUMAHHS aKTIB UM JiH,
SIK1 TIOPYIIYIOTh IIPUHIIMIT BEPXOBEHCTBA MpaBa», [ poMaachka paja qoOpodeCcHOCTI, HacamIiepe/,
HIBEJIFOE TaKe MpaBo.

Posrsiiaroun MpUHIUITN 3aCTOCYBAaHHS KpUTEPiiB 10OpoUecHOCTI Ta mpodeciitHol eTuku
1 BIAMOBIAHUX 1HAMKATOPIB Y KOHTEKCTI 1HIUKATOpA «ITyONidyHEe MiITPUMAHHS aKTiB 4M Jiif, AKi
MOPYUIYIOTh IPUHIIUT BEPXOBEHCTBA MPaBa, OCHOBOMOIOXKHI ITpaBa JIIOAWHUY, MOPYLICHHS SIKOTO
BKa3ye Ha HEBIMOBITHICTb Cyali KpuTepito «Hes3anexHicTby» sIK KpUTEpito J00poYecHOCTI, 30ce-
penuMo yBary, B Ieplly 4epry, Ha NpuHUumi qoopouecHocti. A. Jlorept nuie: «lIpuHnun Bep-
XOBCHCTBA TIpaBa Ma€ TPHBATY iCTOPIO MPAKTHIHOTO, TOKTPHHAILHOTO, (BiTOCOPCHKOTO OCMHC-
JICHHSI, sSIKa HACKOTOJIHI IIIe He 3aBepiumiacs» [ 14]. JlificHo, He MO)KHA HE BiIMITHTH, 1[0 TPUHIIAT
BEPXOBEHCTBA TpaBa He BU3HAYCHUI OJHO3HAYHO Hi Y TIPABOBIi HayIli, Hi B HOPMaTUBHHX aKTaX.

Y MDKHapOIHUX JOKYMEHTAaX BUKOPHCTOBYHOTBCS pi3HI Bu3HaueHHs («rule of lawy,
«Rechtsstaat», «Etat de droity, «prééminence du droit» ToI10), SKi IEpEKIAAIOTHCS 1 K «BEPXO-
BEHCTBO IpaBay, 1 sIK «IpaBoBa aepkaBay. Komiter minicTpiB Pagu €Bporu, MoCHIaounch Ha psijl
JIOKYMEHTIB, 1110 3aCTOCOBYIOTh JIaHi TIOHSTTSI, 3a3HAYUB, 1[0 «BUKJIAJICH] BHIIEC OTJISIN HEOCTATHI
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JUTSL TOTO, 100 CKJIACTH CIMCOK KITIOYOBHX BUMOT B OOIIACTi BEpXOBEHCTBA MpaBa, MPHHHATHX
Panoro €Bponn, He Ka)Xyun BXKE PO BU3HAYEHHS I[LOTO MOHATTSD [15].

Inest mpuHIMITY BEpPXOBEHCTBA MpaBa HAJICKHUTh OpuUTaHCbKOMY BueHOMY A. [laiici i Oyna
BHKIIaJIcHa HUM Hanpukiaii XIX ctopiuds (Xoda iCHYIOTH Tpall IIe JaBHbOTPENbKuX (imoco-
¢iB, HanpukIax ApicToTens, B SIKUX BHKJIAACHI cxoxi imei). A. Jlaiici BBaxxaB, 110 iCHYIOTh JBa
MIPUHIMIY, IO HEBiA €MHO TOB’si3aHi 3 HemucaHoo KoHctuTymiero BenukoOpuranii: meprmit
1 TOJIOBHUM IPUHIIMII — 11 «CYBEPEHITET a00 BEPXOBEHCTBO MAapIaMEHTy», a APYTHiA, KU mepe-
IIiTaeThes 3 nepuuM (ane B ymoBax Crionmydenoro KoponiBcTBa He MOxke OyTH BHIIE HBOTO), — 1€
MIPUHLIUI BEPXOBEHCTBA MpaBa. Buxozasuu i3 1poro, A. Jlaiici po3misiiaB BEpXOBEHCTBO TpaBa K
0oOMexeHHsI (a He SIK IIOBHUI KOHTPOJIb) TEOPETUIHO HEOOMEKEHOI Biaau (B yMoBax Bennkoopu-
TaHii) epkaBu MO0 iHAUBIAyyMa. Ha ioro mymMKy, MpHHIIMIT BEPXOBEHCTBA IIPaBa € Pe3yIbTaToM
MIPEIeICHTHOTO (Ha IMiACTaBl CyIOBHX IIOCTAHOB) paBa, IO CKJIaJaBCs MPOTATOM 0araTbox pOKiB
(1 ToMy HE0OOB’SI3KOBO KOJTU(PIKOBAHOTO B Oy/b-s1KOT McbMOBOI KoHcTHTyiT) [16].

[Ipore y ¢paHIly3pKHX HAayKOBIIB MAHYIOUMM € MPHHIAII IIPaBOBOi AepkaBm» (dp. —
Rechtsstaat), ocHOBHUM TeopeTHKoM ko1 € Pooept hor Moib. CyTHICTh IIbOTO MIPUHITUITY BU3HA-
Ja€eThCA Y MIPOTUCTABICHHI A0COMIOTUCTCHKIN JIepKaBi, /ic BUKOHABYA BIIaa Ma€ HEOOME)KCHI TTOB-
HOBKEHHSI; 3aXUCT BiJl a0COMIOTH3MY TTOBUHEH OyTH 3a0e3MeueHni 3aB/IsIKH 3aKOHOIaBYil BIIa/Ii,
a He TUIbKH 3aBJsKU cyaam [17].

B ykpaiHchbkiit HayIli MUTaHHS BEPXOBEHCTBA IIPaBa TAKOX € HAPIKHUM KaMEHEM HayKOBHX
nuckyciil. I3 BeenennsaM y Koncrurynito YkpaiHu MOJIOKEHHS PO BU3HAHHS 1 110 MPUHIUITY
BEPXOBEHCTBA IpaBa HAyKOBI[ CTalM MPUAUIATH yBaru UbOMY HMPHHILMILY Y CBOIX JIOCIIIKEH-
HAX, IPU [IbOMY KOXKE€H HayKOBeLlb MiIXOIUTh 10 Horo Bu3HadeHHs mo-pisHoMy. O. Koctenko,
BHUXO[STYH 13 MIPHHIUIY COIIAIbHOTO HATypaji3My, pO3IIIsAac MPHHIUI «BEPXOBCHCTBA MIPaBa
SIK TIPUHITAIT «BEPXOBCHCTBA 3aKOHIB IIPUPOTHOTO TPaBay, 3allepeuyloun TaKUM YHHOM MTO3UTH-
BICTCHKHH MIJIXiJ, 3T1IHO 3 SIKHM BU3HAETHCS BEPXOBEHCTBO 3aKOHIB, CPOPMYIIBOBAHUX BiJIO-
BIJIHO JTO BOJII 1 CBIJIOMOCTI JIFO/IEH, a pOJIb BOJII 1 CBIZIOMOCTI Ma€ 3BOJAMTHUCS JIMIIE JIO BIKPUTTS
1 3aKOHOJIaBYOTO 3aKPIIUICHHs 3aKOHIB MpupoaHoro npasa [18, c. 87-93]. Ha nymky M. Kosro-
OpH, 3MICT BEPXOBCHCTBA MpaBa MOKHA PO3KPUTH TUILKH 32 YMOBH JIOTPUMaHHS MIEBHUX THO-
CEOJIOTIYHUX TMO3MINH 100 PO3YMiHHS IMpaBa: Mo-Meplie, MOBUHHO MaTH Miclle PO3Pi3HEHHS
IpaBa i 3aKOHY; MO-APYTe, MPABO CIiJ PO3PI3HATH HE SIK aKT ACPXKaBHOI BIAJH, a SIK COI[iaIbHUI
(eHOMEH, MOB’SI3aHUN 13 TAKUMH KaTEropisMu, SIK CIPaBEJIUBICTh, CBOOOAA, PIBHICTH, I'yMa-
Hi3M; [IO-TPETE, IPaBO MAE PO3MIISLIATUCS B HEPO3PUBHIM 3B’ 513111 13 mpaBamu roaunu [19, c. 10].
C. TonoBaruii BiJICTOIOE MO3UILII0 XMOHOCTI BUCJIOBIEHHS! «BEPXOBEHCTBO IPaBa» 1 MPOIOHYE
HATOMICTh HBOTO 3aCTOCOBYBAaTH IMOHATTS «mpaBoBraams» [20, c. 456]. M. Ilareii-bparacrox
3a3Havae, 10 MPHHIUI BEPXOBEHCTBA IIpaBa sIBISE COOOK0 aOCONIOTHUH KPUTEpidl MpaBHOCTI
JIONCHKUX HACTAHOB, CYKYITHICTh 3arajbHUX IPUHIIMIIB — CIIPaBEUINBOCTI, 10Opa, CIIIIFHOTO
Onara, JOIiTbHOCTI, KopucHOcTi [21, c. 345]. V pimenni Koncruryuiiinoro Cyny Ykpainu
cpo0a Ha/aTH BU3HAYCHHS MMOHSTTS MPUHIUITY BEPXOBEHCTBA IpaBa BUIIsAAAE Tak: «lle many-
BaHHS TpaBa y CYCIIJILCTBI. BepXOBEHCTBO MpaBa BUMarae Bij JAep)KaBW HOTO BTUICHHS y Ipa-
BOTBOpYY 1 MPaBO3aCTOCOBHY JisUIbHICTh, 30KpeMa y 3aKOHH, 5IKi 32 CBOIM 3MICTOM MaroTh OyTH
NPOHMKHYTI MEpeayciM, iIesMn COUiaIbHOI CIPAaBEUINBOCTI, CIIO00HM, PIBHOCTI Tommmo» [22].
I1. PabinoBuy, O. Jlynis, aHaIi3yl0ud HAyKOBI MiAXOIU 10 BU3HAUCHHSI IPUHIUITY BEPXOBEHCTBA
IpaBa, MOAUIAIOTH iX Ha: 1) «moeneMeHTHuil» MiaXig A0 IHTepHpeTalii bOro MOHATTS, SIKUI
XapaKTepU3y€eThCsl HaMaraHHsAM JIOCHIIMTH Ha3BaHE SIBUILE 4epe3 MO€THAHHS 3HA4YeHb KOXK-
HOTO 13 IBOX CaMOCTIIHUX TE€PMIiHIB-TIOHATH: MPABO 1 BEPXOBEHCTBO, B MEXaX SKOTO BUAUIAIOTH
YOTHPHU KOHIEMIiT (IPUPOAHO-TIPABOBY, JINHTBICTUYHO-TIO3UTHBICTCHKY, COII0JIOTIYHO-TIO3UTH-
BICTChKY, KOMIUICKCHY (3MillIany); 2) «IHTErpagbHUI» MiAX1l, CYTHICTh SIKOTO MOJISTAE, 3 OHOTO
00Ky, B 3alepeyeHHI MOKIIMBOCTI TaTH BU3HAUCHHSI 3araJIbHOTO TTOHSTTS BEPXOBCHCTBA IIPaBa,
a 3 IpyToro, B PO3KPHUTTI 3MiCTy BEpPXOBCHCTBA IIpaBa JHIIC Yepe3 BKa3iBKy Ha HOTO CKIIaJoBi
«eleMeHTH» (aCTeKTH, BAMOTH, BIIACTHBOCTI, IPOSIBH, pucH) [23].

[IprHIMIT BepXOBEHCTBA TpaBa (PaKTUIHO HE MA€ OAHO3HAYHOTO TIyMadeHHs. Haykosiri
e TPOJIOBXKYIOTh BUBYATH HOTO, PO3BUBATH, aHANI3yBaTH, a OT)KE, HEMa€e OCTaTOYHOTO BU3HA-
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YeHHS, 1110 caMe SIBIIsIE cO00I0 TMPUHIKIT BEPXOBEHCTBA MPaBa. ToOTO BCTaHOBIIIOKOYH 1HIMKATOP
«ny6n1qu MiATPUMAHHS aKTiB UM Tii, sIKi TMOPYIIYOTh IIPUHIIAIT BEPXOBEHCTBA MPaBa, 0CHOBOIIO-
JIOKHI TIpaBa JIOMMHMY SIK 1HIUKATOP HEBIAIMOBIIHOCTI cyz[;u Kpmepuo «He3anexHicTe» K KpH-
TEepiro 1106poquH00T1 B [HiMKkaropax BU3HAYCHHS HEBIAMOBIMHOCTI CyI/IiB (KaHIUIATIB HA IOCATY
cyni) KpI/ITeplﬂM n00pouecHOCTI Ta MPodeCiiHOT eTUKH, mzucpecmoen)csl 110 HOPMATUBHUH aKT,
10 aHaHISyCTI)Cﬂ OTOCEPEKOBAHO BILTMBAE HA NPABO CyIJIi Ha BiJIbHE BUCIIOBIIOBAaHHS CBO€ET
MO3HIIiT (B TOMY YHCJIi HAyKOBOT) HA BU3HAYCHHS PUHIUITY BEPXOBCHCTBA MPaBa.

BucnoBku. IlizcymoBytour 3a3HaueHe, KOHCTATYeMO, 1[0 aHAIII3 iHAMKATOpa «IIyOiiuHe
HiITPUMAHHS aKTiB YH [ilf, IKi TOPYIIYIOTh IPHHIIUI BEPXOBEHCTBA IIPaBa, 0 CHOBOIIOJIOKHI IIpaBa
TroIUHWY KpuTepis « He3anexHicThy, BKa3aHOTO B [HAMKaTOpax BU3HAYCHHS HEBIIIOBIAHOCTI Cy/I-
JiB (KaHAMJATIB Ha MOCAy CyAJi) KPUTEPisiM J00pOYECHOCTI Ta MpopeCiiHOl €THKHU, TEPEKOHYE
B HAasIBHOCTI TIEBHUX HEIOJIKIB, a caMe:

1) omocepeaKoBaHO BILIMBA€E Ha MPaBO CymMli (KaHAHWIATa Ha MMOCAay CYIIi) Ha CBOOOIY
BUPaKEHHSI TTOTIISIIB;

2) daxTuaHO M030aBIsie CyIII0 (KaHIUIaTa 1Mo MOCaay CyUIl) MOXKIUBOCTI ITPOIOBKYBATH
HayKOBY JIUCKYCIIO IIOA0 CYyTHOCTI NPHUHIMITY BEPXOBCHCTBA TPaBa, 3aCTEpirarodd, o iHoro Hay-
KOBI MONITYKH MOXYTh OyTH BUKOPHCTaHI SIK apryMEHT BU3HAHHS HOTO TakHM, IO HE BiATIOBiTa€E
Kputepito «He3anekHiCThy K KpUTepito J0OpOUeCHOCTI 3a IHINKATOPOM «ITyOTiuHE MiATPIMAHHS
aKTIB YM Jiif, sIKi MOPYIIYIOTh IPUHIIUI BEPXOBCHCTBA MPaBa, OCHOBOIIOIOXKHI MPaBa JTFOAUHI.
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