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AHOTAIIA

Conomonrox O. A. CynoBa PaBOTBOPYICTH: 3araJiIbHOTEOPETUYHE
nocnimkenns. — Kpamiikariiina HaykoBa npalisd Ha IpaBax pyKOMHCY.

JlucepTartlist Ha 3100yTTS cTyNeHs AokTopa dinocodii 3a cnerianbHicTio 081 —
IIpaBo. — HarioHanbHa akajaeMis BHyTpilHiX cipas, Kuis, 2024.

JlucepTaliito MPUCBAYCHO 3arajbHOTEOPETUYHOMY JOCITIIKEHHIO IOPUAUYHOI
OPUPOAN CYIOBOi MPaBOTBOPUYOCTi. PO3KPUTO OCHOBHI 1CTOPUKO-IIPABOBI €Tamu
CTaHOBJICHHSI Ta ()YHKIIOHYBaHHS CYJOBOI IPABOTBOPYOCTI i MPOaHaII30BaHO BILIMB
MOJIITUHYHUX, COLIAJIbHUX, EKOHOMIYHUX Ta 1HIIKMX (PakTopiB HA (hOpMYyBaHHS CyA0BOI
MPaBOTBOPYOCTI B Pi3HI Nepiou ii rene3ucy. CynoBy MpaBOTBOPUICTh MPEICTABICHO
B SIKOCTI CKJIQJHOTO Ta 0araTorpaHHOro sIBUIA, O[O0 CATa€ CBOIM KOPIHHSAM Yy MUHYII
1ICTOPUKO-TIPABOBI TEPIOJIM 1 TMPOJOBKYE PO3BUBATHCS B CYy4YacHIM MpaBOBId
peanpHOCTI.  BHOKpemsieHO  3aranbHOCBITOBI  (3aXiHOUMBLII3AIINAHI)  €Tamu
CTAHOBJICHHSI Ta (DYHKIIOHYBaHHSI CYyJOBOi MPAaBOTBOPYOCTI, IO BiIOOpakaroTh
1ICTOpUYHY JAMHAMIKY 3MIH y CyJOBHX CHCTEMax, MpoIlecax Ta iX BIUIMB HA T€HE3UC
PaBOTBOPYOi AKTUBHOCTI cyiAdiB. I[lpoananizoBaHO cTaH HayKOBOI pO3pOOKH 1
CUCTEMATU30BaHO  icTopiorpadiro  MOCHIKEHHS  MPOOJEMaTUKH  CYAOBOi
npaBoTBopyocTi. CymoBa TPaBOTBOPYICTh SIK 0araTOACHEKTHUN  IOPUIUIHHIMA
(dbeHOMEH € MpeIMeTOM BHUBUEHHS MHCIUTEINIB, YUYEHUX, NCPKaBHHUX, KYJIbTYpHUX 1
IpPOMAJICBKHMX JIS4YIB BiJl HAWJIaBHIIIMX MEPIOAIB MPABOBOTO KUTTS 1 motemnep. Ha
Cy4yaCHOMY €Tali TeMaTHKa CyJ0BOi MpaBOTBOPYOCTI mepedyBae y (okyci yBaru
MPEACTaBHUKIB IOpUINYHOI Hayku. [cTopiorpadiss TEOpEeTHUYHUX 1 MPaKTUYHUX
aCMeKTIB CYJOBOI MPaBOTBOPYOCTI BKJIIOYAE MOHOTpadivHi, HAYKOBi, HABYAJIbHI Ta
SHIUKJIONIEANYHI pani i ¢popmu (pKepena) npapa, OPUIUYHY IPAKTUKY.

Busnaueno #  OOIpyHTOBaHO  METOJIOJIOTIIO  TEOPETUKO-IPABOBOTO
JOCIIJIKEHHSI ~ CYJIOBOi  TPAaBOTBOPYOCTi.  ['HOCEONOTIUHWUN  IHCTpyMEHTapii
OCMHUCJIEHHS CYJI0BO1 ITPaBOTBOPYOCTI Mependayae CUCTEeMAaTU3AIlI0 1 BUKOPUCTAHHS
CYKYITHOCTI METOJIOJIOTYHUX MPUHIIMITB, JOCIITHUIIBKUX MAXOAIB, Pi10cOdChHKIX,

34ardJIbHOHAYKOBHUX 1 KOHKPETHOHAYKOBHX MCTOI[iB MM3HAHHS HpOH@CiB, 10
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BiIOyBaIOThCS Y c(hepi Cya0BOI MPABOTBOPUOCTI, TO3BOJISE aHATI3YBATH U TIIyMAYUTH
TEKCTOBI1 JKepela, TOKYMEHTH, o0 BUSBUTH Ta OIIHUTH CYAOBY MPaBOTBOPYICTH,
PO3KpHUBAIOYM ii CYTHICTh SIK Y MDKHAPOJIHOMY, TaK 1 HaIlloHAIbHOMY BuUMipax. s
3a0e3MeyeHHs! OOTPYHTOBAHOCTI pe3yNbTaTiB BUBYCHHS IOPUINYHOT IPUPOIU CYTOBOI
MPaBOTBOPYOCTI BHUOKPEMJICHO ¥ 3acTocoBaHO (inocodchki, 3araJbHOHAYKOBI Ta
creriajibHl METOIM HAyKOBOTO Mi3HAHHS, TApMOHINHE TOETHAHHS SAKUX CIPSIMOBAHE
Ha KOMIUJIEKCHY peati3allito 3aBAaHb HAYKOBOTO MOIITYKY.

Po3kpuTO  3MICTOBHO-NIPABOBY  CYTHICTb  CYJIOBOi  MPaBOTBOPYOCTI,
BJIOCKOHQJICHO MiJXiJ 10 BHU3HA4Y€HHs ii MOHATTA, o3HaK 1 BuIiB. Ilig cymoBoro
MIPaBOTBOPYICTIO 3alPONIOHOBAHO PO3YMITH OCOOJIMBY NPOLEAYPHY ISIIbHICTD
CHeIlajbHO YIIOBHOBAXXEHUX CYJIOBUX OpraHiB, MOB’s3aHy 3 peanizaiicio QyHKINH
CYZOBOI BJIaJy, IO CIPSMOBaHA HA BCTAHOBJICHHS HOPM IpaBa, 00’ €KTUBOBAHUX Y
CYyJIOBUX TMpaBOTBOpUMX akTax. Cepell OCHOBHHUX CYTTEBUX O3HAK CYJIOBO1
MPaBOTBOPYOCTI BUOKPEMJICHO Takl: CyJoBa MPaBOTBOPYICTh 3AIMCHIOETHCS
CHEIiabHO YIMOBHOBAKECHUMH CYIOBHMH OpTaHAMH;, CyAOBa IPaBOTBOPUICTH
MoB’si3aHa 3 peamizamiero (GyHKIIA CyAOBOi BJIaau; CyA0Ba MPaBOTBOPUICTH
3MIACHIOETBCS B OCOONMBIN mpolecyanbHId ¢GopMi; CcyAoBa MPaBOTBOPYICTh
CIpsIMOBaHAa Ha TPABOTBOPYY AaKTHUBHICTh HUISIXOM BCTAHOBJICHHS HOPM IIpaBa;
CyJloBa IMPaBOTBOPUICTh 00’€KTUBYETHCS B CYJOBUX MpaBoTBOpumMx akTax. CymoBa
MPABOTBOPYICTH SIK MPOIECYaTLHO-TIPOIIEAYPHA JAIsIIbHICTh € 3aCO000M 3a0e3MeueHHS
TISTIBHOCT1 CyIiB y cdepl mpaBocyajas, TOOTO TMOB’s3aHa 3 peaizallicro QyHKIiin
CYJIOBOi BJIaJI 1 3/IIMCHIOETHCS CHEIIAIbHO YITOBHOBAXKCHUMU CYO’€KTaMu (BUIIUMHU
CYJIOBUMH 1HCTaHIIAMH (KOHCTUTYIIIIHE MPOBAIKEHHS, KacallliHUN Meperiisi
CYJIOBUX pillleHb), cyaoMm). Lle camocTiithuii cierudiyHuil BUJ MpaBOTBOPYOCTI, 110
3a0e3neuye e(eKTUBHICTh (YHKIIIOHYBaHHS MEXaHI3My IpPaBOTBOPUOCTI Ta
CTOCYETBCS JIeP’KaBHO-BIIAHOT MISUTBHOCTI, TTOB’SI3aHOI 3 PO3TJISAOM CYIOBHX CIIPaB
(mpuiiHATTS, 3MiHA a00 CKacyBaHHS HOPM IpaBa); ii pe3yJbTaTh 3aKPIILTIOIOTHCS B
TOKyMEHTaX, CYIOBHUX TIpaBOTBOpYMX akrax Tomo. CymoBa MpaBOTBOPUICTH
3a0e3nedye CyZ0By BIaJy CaMOCTIMHICTIO y B3a€EMOBITHOCHMHAX 3 THITUMHU TUIKAMH

BJIaW Ta HaJAa€ 3MOT'Y KOHTPOJHOBATH YU O6MC)KYB3TI/I CBaBLLIA 3aKOHOOAaBIIsI B pa3i
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BUJAHHS HHUM CYNEpPEWIMBOIO HOPMATHUBHOTO akTa a00 BpEryjJbOBYBAaTH HAasBHI
MPOTAIMHN y TIpaBOBOMY perymoBanHi. CymoBa TpaBOTBOPYICTh BTUIIOETHCS B
YKUTTS BIATOBIIHO JIO 3aKOHOJaBYO BU3HAYEHUX MPOLIECYaATbHUX BUMOT, 3aKPIIJICHOT
IOpOLEAYPH, IO MICTUTH TOCHIJOBHI i€papxidHi Aii Ta MOPAJOK iX 3A1MCHEHHS.
VY cBoiil mporecyanbHi (QopMi CyIoBa MPaBOTBOPUICTH MICTHTh CYKYITHICTh
MpolieCyalbHUX HOPM, IO PETYJIOITh 3A1MCHEHHS MpOollieCyalbHUX MPOBAHKEHb,
CTaJlii 1 PeKUMIB.

KitouoBuMH  3araibHOTEOPETUYHUMU KOHIIEHIIISIMU, IO XapaKTepU3YIOTh
3MICTOBO-IIPAaBOBY CYTHICTh CYyJOBOi MPAaBOTBOPYOCTI, € KOHIEMIIS MI3HAHHS
IIPaBOBOI PEATLHOCTI; KOHLEILIS AISUIbHOI CYyTHOCTI CYZOYMHCTBA; KOHIIEMIIS ICTUHU
CYJOBOIO TIpaBa; KOHLEMNIIS JBOEAMHOI TPUPOAM CYAOBOI IPaBOTBOPUOCTI;
KOHIIEMIIs CYJAIBCHKOIr0, a00 CyJI0BOr0 MpaBa; KOHIIEMHIIS CYIIBCHKOIO aKTUBI3MY.
CynoBa mpaBOTBOpUICTh MOXe OyTH Kilacu(iKoBaHAa 3a TaKUMH KpPUTEPISIMHU:
1) 3aranpHuMH ~ CcyO’ekTamu;  2) CeHIAIbHUMU ~ cyO’ekTamu;  3) cmocoOoMm
MPaBOTBOPYOCTi; 4) TEPUTOPI€I0 TOIMIMPEHHS; S5) TUNIAMU TMPABOBUX CHUCTEM;
6) crmrocoOoM HaJaHHS OPUINIHOL CHIIH; 7) (QYHKIIISIMHU CYJI0BOI BJIQJIH.

3111iiCHEHO CTPYKTYPHO-(QYHKIIOHAJIbHY XapaKTEPUCTUKY CyZIOBO1
npaBoTBOpYOCTi. OCHOBHUMHU HampsMamH i CyJO0BOI MPaBOTBOPUOCTI € (PYHKIIS
CYJIOBOTO TIEPBMHHOTO PETYJIOBaHHS HOBHX CYCHUIBHUX BIAHOCHH; (YHKIIiS
CyJJOBOTO OHOBJICHHS HOPMaTHUBHO-IIPaBOBOrO0 Marepiainy; (QYHKIIA CYAOBOi
JIKBiAAIii MporaguH B 00 €KTUBHOMY TIpaBi; (YHKIS CYIOBOI CHCTeMaTH3allii
HOPMATHUBHO-NIPaBOBOTO Matepiany. CTpyKTYypHO-(YHKILIOHAJIbHA XapaKTEPUCTUKA
CYyIOBOi ~ TPaBOTBOPYOCTI  BKIIOYAE Takli  €JIEeMEHTH: Cy0’€KTH  CYIOBOIi
MPaBOTBOPYOCTI, iX MPABOBHM CTaTyC; 00 ’€KTU MPABOTBOPYOTO AKTHUBI3MY CYIIIB;
pe3yJbTaT CYJI0BOi MPABOTBOPUOCTI; IIiT, IO TMEPECHiIyIOThbCS IIUM BUIIOM
MPaBOTBOPYOCTI; 3acO0M, 30KpeMa 1HHOBAIlIMHI, Cy/I0BOI MPAaBOTBOPYOI JiSITHHOCTI.
Po3kpuTo 0COOIMBOCTI CYAOBHX IMPaBOTBOPUMX AKTIB B SKOCTI €JIE€MEHTa CYAOBOi
npaBoTBopyocTi. [li akTamMu CyA0BOi MPaBOTBOPHYOCTI 3AMPONOHOBAHO PO3YMITH
pPE3yNbTaTH BOJIEBUSBIICHHS CIICIIAIbHO YIOBHOBAXEHUX CYJIOBHX OPraHiB, B SIKUX

00’€KTUBOBAHO HOPMH IIpaBa y BUTJISAI OQIMIMHUX JOKYMEHTIB, ONYyOJIKOBaHUX B



o(IIIAHNUX BUAAHHSX, 110 MAIOTh 3araJbHO000B’ I3KOBUI XapaKTep.

JlochipkeHo  CyZlOBY MPaBOTBOPYICTh y MPaBOBUX CHUCTEMax aHIJIO-
aMEepPHUKaHChKOI MPaBoBOi CiM’i. 3’SCOBAaHO OCOOJIMBOCTI CYJIOBOI MPABOTBOPUOCTI Y
IIPAaBOBUX CHUCTEMaX POMAHO-TepPMAHChKOI MpaBoBoi cim’i. Ilpm 1pomy B aHrIO-
aMEpPUKAaHCbKUX TMPAaBOBUX CHCTEMaX, Ha BIAMIHY BIiJ] POMaHO-TE€PMAHCHKUX,
3a3BMYail  BUICYTHS  4YiTKa  PO3MEXKOBAHICTh MK  IMPABOTBOPUOIO  Ta
IPAaBOIHTENPETALINHOIO MISIBHICTIO CYJOBHX MPAaBOTBOPYHMX OpraHiB. OTOTOXKHEHHS
CYJIOBO1 MPaBOTBOPUYOCTI B aHTIIO-aMEPUKAHCHKIN 1 POMAaHO-TEPMAHCHKIA MPaBOBUX
CIM X Ma€ MICIIe JIMIIIE B MEXax MpereeHTHOI (hOpMU CyA0BOT TPaBOTBOPUOCTI.

OxapakTepu30BaHO HasiBHI Ta MOKJIUBI MPOOJEMHU 1 MEPCIEKTUBU PO3BUTKY
CyJIOBO1 MpPaBOTBOPYOCTI B YKpaini. BuokpemyieHO iHHOBAIlIHI TEXHOJIOTIi, IO
CTOCYIOTBCSI CYJJOBOI1 MPABOTBOPYOCTI Ta 3aMPOBAKEH1 y MPOBIIHUX KpaiHax CBITY.
3anponoHOBaHO 3a/Jsl YTBEP/UKEHHS BEPXOBEHCTBA IpaBa, 3a0€3MEUEHHs IpaB 1
CBOOOJ] JIIOAMHU PO3POOUTH MEXaHI3M KOHTPOJIO 1 Meperisiny 3MICTY CYAOBHX
MPaBOTBOPYMUX aKTIB, 1[0 BUKOHYIOTH pojib Gopm (Jkepen) mpasa. IlepcrnekTuBamu
YTBEPKEHHST 1 (YHKIIOHYBAaHHS CYyJIOBOi MPaBOTBOPYOCTI B  YKpaiHi €
BIPOBA/IPKCHHSI CKOMOIHOBaHOi (3MIIIAHOT) MOJENIl CYAOBOI IPaBOTBOPYOCTI Ta
3aCTOCYBaHHS 1HHOBAIIMHUX TEXHOJOTIH, sIKI BXK€ YCIIIIHO MPAaIIO0Th y MPOBIIHUX
KpaiHax CBITY 3 ypaxyBaHHSIM HalllOHATBHUX MMPABOBUX TPATHUIIIM.

Knrouosi crnosa: npaBocyais, MpaBOTBOPUICT, CYI0BA CHCTEMA, CYI0YHHCTBO,
CyJOBa MpaKTHKa, CyA0Ba IPAaBOTBOPYICTb, CYJOBUM MpPELEIEHT, BUAU CYAOBOI
MpaBOTBOPYOCTI, (PYHKIIi CYyAOBOi MPABOTBOPUYOCTI, CTPYKTYPHO-(PYHKIIOHATbHA
XapaKTepUCTHKa CYyIOBOI TPaBOTBOPYOCTiI, aKTH CYAOBOi MPaBOTBOPYOCTI,

IHHOBAIIIHI TEXHOJIOT1] Cy/I0BOT IPABOTBOPYOCTI.



SUMMARY

Solomoniuk O. Ya. Judicial law-making: a general theoretical study.
— Qualificational scientific work on the rights of the manuscript.

Ph.D. thesis in Law Sciences, in the specialty 081 — Law. — National Academy
of Internal Affairs, Kyiv, 2024.

The dissertation is devoted to a general theoretical study of the legal nature of
judicial law-making. The main historical and legal stages of the formation and
functioning of judicial law-making are revealed, and the influence of political, social,
economic and other factors on the formation of judicial law-making in different
periods of its genesis is analyzed. Judicial law-making is presented as a complex and
multifaceted phenomenon, which has its roots in past historical and legal periods and
continues to develop in modern legal reality. The global (Western civilization) stages
of the formation and functioning of judicial law-making reflecting the historical
dynamics of changes in judicial systems, processes and their influence on the genesis
of law-making activity of judges are singled out. The state of scientific development
is analyzed and the historiography of the study of the problems of judicial law-
making is systematized. Judicial law-making as a multifaceted legal phenomenon is
the subject of study by thinkers, scientists, state, cultural and public figures from the
earliest periods of legal life to the present time. At the current stage, the subject of
judicial law-making is in the focus of attention of representatives of legal science.
The historiography of theoretical and practical aspects of judicial law-making
includes monographic, scientific, educational and encyclopedic works and forms
(sources) of law, legal practice.

The methodology of theoretical and legal research of judicial law-making are
identified and justified. The epistemological toolkit for the understanding of judicial
law-making involves the systematization and use of a set of methodological
principles, research approaches, philosophical, general scientific and specific
scientific methods of learning the processes taking place in the field of judicial law-

making, allows analyzing and interpreting textual sources, documents in order to
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identify and evaluate judicial law-making, revealing it essence in both international
and national dimensions. In order to ensure the validity of the results of the study of
the legal nature of judicial law-making, philosophical, general scientific and special
methods of scientific knowledge are singled out and applied, the harmonious
combination of which is aimed at the comprehensive implementation of the tasks of
scientific research.

The content-legal essence of judicial law-making are revealed, the approach to
defining its concept, signs and types are improved. It is proposed to understand
judicial law-making as a special procedural activity of specially authorized judicial
bodies, related to the implementation of the functions of judicial power, which is
aimed at establishing the norms of law objectified in judicial law-making acts.
Among the main essential features of judicial law-making, the following are
distinguished: judicial law-making is carried out by specially authorized judicial
bodies; judicial law-making is related to the implementation of the functions of
judicial power; judicial law-making is carried out in a special procedural form;
judicial law-making is aimed at law-making activity by establishing legal norms;
judicial law-making is objectified in judicial law-making acts. Judicial law-making as
a procedural activity is a means of ensuring the activity of courts in the sphere of
justice, that is, it is related to the implementation of the functions of judicial power
and is carried out by specially authorized entities (higher judicial bodies
(constitutional proceedings, cassation review of court decisions), the court). This is
an independent specific type of law-making, which ensures the effectiveness of the
law-making mechanism and concerns state-authority activities related to the
consideration of court cases (adoption, change or cancellation of legal norms); its
results are recorded in documents, legal acts, etc. Judicial law-making provides the
judiciary with independence in relations with other branches of government and
makes it possible to control or limit the arbitrariness of the legislator in the event of
issuing a contradictory regulatory act or to settle existing gaps in legal regulation.
Judicial law-making is implemented in accordance with legally defined procedural

requirements, a fixed procedure, which contains sequential hierarchical actions and
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the procedure for their implementation. In its procedural form, judicial law-making
contains a set of procedural norms that regulate the implementation of procedural
proceedings, stages and regimes.

The key general theoretical concepts characterizing the content-legal essence
of judicial law-making are the concept of knowledge of legal reality; the concept of
the active essence of the judiciary; the concept of the truth of judicial law; the
concept of the dual nature of judicial law-making; the concept of magisterial law or
judicial law; the concept of judicial activism.

Judicial law-making can be classified according to the following criteria:
1) general subjects; 2) special subjects; 3) method of law-making; 4) distribution
territory; 5) types of legal systems; 6) method of granting legal force; 7) functions of
the judiciary.

A structural and functional characterization of judicial law-making are carried
out. The main areas of action of judicial law-making are the function of judicial
primary regulation of new social relations; the function of judicial updating of
normative and legal material; the function of judicial liquidation of gaps in objective
law; the function of judicial systematization of normative and legal material. The
structural and functional characteristics of judicial law-making include the following
elements: subjects of judicial law-making, their legal status; objects of law-making
activism of judges; the result of judicial law-making; goals pursued by this type of
law-making; means, in particular innovative ones, of judicial law-making activity.
The peculiarities of judicial law-making acts as an element of judicial law-making are
described. Acts of judicial law-making are proposed to be understood as the results of
the will of specially authorized judicial bodies, in which the norms of law are
objectified, in the form of official documents published in official publications? and
are legally binding.

Judicial law-making in the legal systems of the Anglo-American legal family is
studied. The peculiarities of judicial law-making in the legal systems of the Romano-
Germanic legal family are clarified. At the same time, in the Anglo-American legal

systems, in contrast to the Romano-Germanic ones, there is usually no clear
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distinction between law-making and law-interpreting activities of judicial law-
making bodies. The identification of judicial law-making in the Anglo-American and
Romano-German legal families takes place only within the precedent form of judicial
law-making.

For the establishment of the rule of law, ensure human rights and freedoms, it
i1s proposed to develop a mechanism for controlling and reviewing the content of
judicial law-making acts, which perform the role of forms (sources) of law. The
prospects for the establishment and functioning of judicial law-making in Ukraine are
the introduction of a combined (mixed) model of judicial law-making and the use of
innovative technologies that are already successfully operating in the leading
countries of the world, taking into account national legal traditions.

The existing and possible problems and prospects for the development of
judicial law-making in Ukraine are described. Innovative technologies related to
judicial law-making and introduced in the leading countries of the world are singled
out. In order to establish the supremacy of law, ensure human rights and freedoms, it
is proposed to develop a mechanism for controlling and revising the content of
judicial law-making acts that play the role of forms (sources) of law. The prospects
for the establishment and functioning of judicial law-making in Ukraine are the
introduction of a combined (mixed) model of judicial law-making and the use of
innovative technologies that are already successfully operating in the leading
countries of the world, taking into account national legal traditions.

Keywords: justice, law-making, judicial system, proceedings, judicial practice,
judicial law-making, judicial precedent, types of judicial law-making, functions of
judicial law-making, structural and functional characteristics of judicial law-making,

acts of judicial law-making, innovative technologies of judicial law-making.
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BCTYII

OOrpyHTYBaHHSI BUOOPY TeMHU JOCJIiZKeHHs. 3allOPYKOIO CTAJIONO PO3BUTKY
CyCHIbCTBA Ta JEpKaBM, TAPAHTIEI 3aXUCTy KOHCTUTYILIMHUX IpaB, CBOOOM 1
3aKOHHMX IHTEPECIB JIOJUHU Ta TPOMAJSIHHHA, CIPaBEIJIMBOTO, CBOEYACHOTO, i
e(eKTUBHOTO BHPIIICHHS MPaBOBUX CIIOPIB Ha 3acaJax BEPXOBEHCTBA IIPaBa,
PIBHOCTI, 3aKOHHOCTI, PO3YMHOCTI Ta 3JI0POBOT0 IIy31ly € Oe3nepepBHE, CIIpaBe/JINBE
1 HeymnepemKeHe MPaBOCYAAs, JOCTYH 10 SKOTO € OJHUM 3 OCHOBHHMX €JIEMEHTIB
IpaBa Ha CIpaBeUIMBUI CyIOBHUI 3aXHCT, IO 3aKpiieHud y 4. 1 cT. 55 Konctutyuii
VYkpainu Big 28 yepBHsi 1996 p. BepxoBeHCTBO MpaBa AK OJHA 3 KOHCTUTYIIHHUX
3acaj]l Cy/JOYMHCTBA € OCHOBOIIOJIO)KHUM TPUHIIUIIOM 3aXUCTy TIpaB 1 CB0OOJ
JTOMHU, 0€3 SKOr0 HEMOXJIMBa IMPaBOTBOpYA 3AATHICTH CYJAOBUX OpraHiB, a s
GyHKIIOHYBAaHHS TPaBOBOI JIepKaBUW Ta MPaBOCYAJd BaXKIMBUM € PO3YMIHHSA
IPOLIECYaIbHO-IPABOBOI CYTHOCTI CYJOBOi MPABOTBOPYOCTI, WLIO 3IHCHIOETHCA
CYJIOBOIO BJIaJ1010 y (hOpMi CYyIOBOTO MPEIEACHTY Ta CYJI0BOI MPAKTHUKH.

CynoBa npaBoTBOPYICTh — 1€ (PyHIaMeHTaIbHA MpoIleCyalibHa AISIbHICTh, HA
KA TPYHTYETHCS JEMOKpaTHYHA IpaBoBa JepkaBa Ta (DYHKIIIOHYBaHHS CYJIOBOI
BIAJM, IO 3a0€3MeUyeThCsl IMIJISXOM 3aXHUCTy 3arajJlbHOBU3HAHUX TpaB 1 CBOOO.
JIOJMHU W IUIICHOTO 3aCTOCYBaHHsSI HOPM IpaBa IMpU BUPILIEHHI CYJOBUX CIIPaB
BIIMOBIAHOT CYyAOBOI IOPHCAMKINI Ta y3arajJbHEHHS TIPAKTUKH 3aCTOCYBaHHS
MaTtepiaibHOro U mponecyaibHoro mnpasa. CyloBa NpaBOTBOPYICTh € CKJIAJO0BOIO
YaCTMHOIO MeEXaHi3My (OpMyBaHHsS TMpPEIEACHTHOrO TpaBa, WIO0 TOCTYIOBO
YTBEP/UKYETHCS B PABOCY/IJI1 €BPONEHCHKUX JepKaB Ta YKpaiHH.

3 orjsay Ha 3a3HauyeHe BHILE NpoOieMaTHKa CyJIOBOI MPAaBOTBOPYOCTI, ii
3yMOBIICHICTh ~ BEPXOBEHCTBOM  TMpaBa  mHoTpedye  3arajbHOTEOPETUYHOTO
ompartoBaHHs. Po3rismaioun 3HAYEHHS Ta aKTyalbHICTb OCMUCICHHS (PEHOMEHY
CyJIOBO1 MPAaBOTBOPYOCTI B IOPUJMYHIN Haylll, (axiBUAMH pI3HUX Taiy3eil npasa
MPOTOHYIOTHCS HOBI MIJXOJM 1 METOAMKH, IO CIPHUSIOTh PO3IIIIAY CyIaMH CIIpaB

NOMNpPU HEMOBHOTY, HETOYHICTh UM CYNEPEWIMBICTb HOPM IpaBa ab0 K HaBITh iX
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BIJICYTHICTh. Binrak, IOCTIIKEHHS MPOOJIEMAaTUKH CyI0BOI TPABOTBOPYOCTI Ta
aKTUBHOCTI CYIJIB y cdepl MpaBOTBOPUOCTI MepiogudHo mepedyBae y Qokyci
HAyKOBOi yBaru sK YYCHUX-TIPaBHUKIB, TaK 1 IOPHUCTIB-NpakTUKiB. Ha xap,
YHACHIZOK ICTOPUYHUX TOMIA 1 MOJANBLIOTO PO3BUTKY YKPAiHCHKOI Jep>KaBU
MOBHOIIIHHE YCBIJJOMJICHHS MTOTEHIIIATY CYy0BOI MPABOTBOPUOCTI IIe HE B1A0YIOCH.

TeopeTuyHy OCHOBY JOCHIJKEHHSI CTAaHOBJISATh HAyKOBI JOPOOKH TaKuUX
BITUM3HSIHUX HAYyKOBIIB, 5K J[.M. benos, I'.O. I'omosay, P.®. I'punrok, C./1. I'ycapes,
.M. XKapogrceka, A.Il 3aenp, b.B. Kanunoscbkuii, A.M. Komoxiii, B. B. Jlazapes,
B.B. Jlemak, JIL.A.JIyup, P.A.Maiiganuk, C.I. Makcumos, T.B. Mixaiinina,
H.M. Osnimenko, A.O. OcayneHko, H.M. ITapxomeHko, M.M. Ilenaropa,
C.B. IInaBuu, C.II. ITorpebusk, I1.M. PaGinoBuu, M.B. Capunn, O.[]. CBATOIBKHH,
B.O. Cepmiok, A.O. CeniBanoB, C.I'. Ceprorin, O.®. CkakyH, O.B. CkpumnHioxk,
I.JI. Cnigenko, M.B. LIBik, B.M. Illanosax, }O.C. Illemmry4enko Ta iH.

OcMucneHHs: poJii CyJOBOI TPAKTUKU TMpHU 3AIMCHEHHI IPaBOTBOPUYOCTI,
30KpeMa CYyJI0BOi, B KOHTEKCTI 1ICTOPUKO-(UITOCOPCHKOTO MiAX0y 3A1HCHEHO TaKUMHU
BITUM3HIHUMHU mnpaBHuKamMu, sk O.M. bamunceka, 1.0. bunsa, C.B. bobpoBHuK,
B.M. BoBk, O.A.Bonosuk, T.3.'apacumib, B.B. [lenncenko, B.H. Jlenucosna,
K.O. dzeiiko, O.B. 3aituyk, JLI. 3amopceka, M.I. Karamiii, M.C. KeapMmaH,
A.A. Ko3JIOBCHKUH, C.I. MakcuMoB, H.B. MamueHnko, J1.I'. Manbko,
KO.M. O6opoToB, H.M. ITapxomenko, O.B. [lerpumus, C.IL. IlorpebOHsik,
€.10. Ilomsacekuit,  I1.M. Pa6inopuu,  C.II. PaGinoBuu, A.B. Ckopobaratos,
C.C. CnuBka, A.A. Cokonosa, B.A. Tawiii, B.A. Tpodumenko,
J.1O. XopomikoBebka, O.1. Yamok Ta iH.

3araapHOTEOPETUYHIN TMPOOJIEMATHIll CYAOBOi TPABOTBOPYOCTI B YKpaiHi
npuaiieHo  yBary LI boBcyHoBcekowo,  B.JI. bpunuesum, M.IO. 'opOanb,
H.A. T'ypanenko, €.C. lypHoBum, I.C. IBanroporo, M.I. Ko3ro6poro,
B.B. Koctumpskum, IT.A. Komapowm, O.C. KonnToBo10, K.I'. KpaBuyk,
10.B. KpuBuupbkum, H.C. Ky3uenosoro,  [./. JIunakowm, b.B. ManuimeBum,
0.0. MaptuneakoMm,  O.B. [lerpummanm,  C.O. ITorpioaum,  B.II. [1maBuuem,
T.B. Pocik, .M. Pomantokom, IO.IO. Psa6uenkom, H.B. Cremmkom, 1.O. Tecinrok,
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0.0. Xynenkowm, C.B. llleBuykom Ta iHIIMMH (PaxiBLSAMHU.

HayxoBwuil cTan 1 mpoOieMHi1 aclieKTH CyA0BO1 MPaBOTBOPUYOCTI BUBYAIIM TaKi
HaykoBui, sk O.O. banaypa, T.II. I'puneBuu, H.A. I'ypanenko, P.P.3arypcekuii,
C.I. 3amapa, M.I. Ko3ro0pa, II.A. Komap, B.I. Kpar, B.A. Kpoiitop, M.II. Kypuio,
A . Jlunak, M.B. Ma3yp, b.B. Manumes, C.B.Ilpuiima, .M. PomaHIoOK,
B.O. Cepmiok, O.®. CkakyH, P.O.Credpanuyk, H.B.Crenuk, H.B. ®inux,
0.0. Xynenko, C.B. IlleBuyk, B.B. [llumko, /[.M. flcuHok Ta iHII HAYKOBIT.

OcMucneHHsIM NMPaBOBUX SIBUIII, SIK1 TOB’sI3aH1 3 CYJIOBOIO MPABOTBOPUICTIO, B
IOpUJIMYHIM  Hayll 3aliManucsi, 30KpeMa: CTOCOBHO CYJIOBOIO  MpPELECHTY
(H.A. I'ypanenko, O.P. JamkoBcrka, P.A.Malinanuk, A.C. MenpHUK); 1040
cynoBoi mpaktuku (B.E. bensueBuu, I1.0.I'Bo3guk, JI.FO. XopoiikoBchka);
ctocoBHO cynoBux mnpaBoBux mnosuiiii  (O.0. bepe3ntok, B.B. I'opomosenko,
M.O. lemenuyk, [.M. llleBuyk); mono npaBononoxeHsb (O.B. IlymHsK); cTOCOBHO
cynoBoro poscyny (B.B. Banuspuyk, M.b. Picuuii, B.B. Poxko) Ta iH.

TeopeTuko-MeTOAOIOTIYHUM ~ TIAIPYHTAM  IPOBEACHOIO  JOCIIIKEHHS
CIyryBaJid TakoX MoHorpadiuni mpari: b.B. Manumesa «CymoBuil npenenaeHT y
MpaBoBiil cucteMi AHIIII (TeopeTuKo-mpaBoBuil acniekT)» (2008 p.); [.M. SABopcbkoi
«Ponws Cyny €C y po3Butky npasa €sporneiicskoro Corosy» (2010 p.); H.B. Crenuka
«TexHonoriss CynoBOi MPaBOTBOPUOCTI: 3arajJbHOTEOPETUYHA XapPAKTEPUCTUKA»
(2011 p.); 0O.O. Maptunenka «TeoperuuHi 3acaad CyI0BOi MPaBOTBOPUOCTI B
KOHIemii topuguyHoro mnparmatusmy» (2015 p.); T.B. Pocik «Pons cymnoBoi
MPaKTUKU B Cy4YacHIM MPaBOTBOPUOCTI: TEOPETHKO-MPUKIAIHI acniektu» (2016 p.);
H.JI. CnotBincbkoi «CynoBa mpakTuka gk Jxepeno npasay (2016 p.); K.I'. KpaBuyk
«TeopeTrko-mpaBoBl Ta TMPAKTHUYHI aCMEKTH CHIBBIAHOIIEHHS TMPAaBOTBOPYOCTI
BepxoBHoro Cyny Ta KouctutymiitHoro Cyny VYkpainw» (2019 p.); M.C. bynkat
«TeopeTuko-npaBoBl 3acaau CyJOBOi Biaau: cydacHuid kouuent» (2019 p.);
[L.A. Komapa «Ponp cymoBoi mpaBOTBOPUOCTI B YTBEP/DKEHHI TPHHITUITY
BepxoBeHcTBa mpasay (2021 p.); O.B. AniciMmoBa «KOHCTUTYIIIMHI 3acaau CyJI0BO1
JTUCKpEIii K rapaHTii caMOCTIMHOCTI Ta e(heKTUBHOCTI cy0Bo1 Biaam» (2021 p.) Ta

THITUX YYEHUX.
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HesBakaroun Ha 3HauHy yBary AOCIIJIHUKIB J0 HAYKOBHUX MPOOJEM CyAOBOI
IPABOTBOPYOCTi, B IOPUAMYHIN JiTepaTypl L€ MUTAaHHS BHCBITIEHO MOBEPXHEBO.
HampairopanHsi 3a3Hau€HUX BHILE BYCHUX BUKOPUCTAHO B AaCMHEKTI TEOPETHKO-
IPABOBOTO OCMHCICHHS TMpEeAMETa IOCTIKEHHS, 10, HacaMIlepell, CTOCY€EThCs
MOHSATTEBO-KATETOPIAIbHOTO amapary, CTPYKTYpH W OCHOBHHMX O3HAaK CYAOBOIi
npaBoTBopyocTi. [lompu Te, 1m0 HUHI BITYM3HSHUMHU BUEHUMH BXke C(HOpMOBaHE
TEOPETUYHE MIATPYHTA JJs  3arajJbHOTEOPETUYHOTO  JIOCHI/DKEHHS  CYJOBOI
MPaBOTBOPYOCTI, OUIBIIICTh Mpallb CTOCYETHCS SK ICTOPUYHHUX, TaK 1 TEOPETUUYHUX
npo0OsieM TMpaBO3aCTOCOBHOI MPAKTUKU YW TPAKTHKU 3aCTOCYBAaHHS IPaBOBHUX
aHanorid. IlutaHHd > CyJIOBOI MPaBOTBOPUYOCTI SK MPOLECYaTbHO-IPABOBOIO
MEXaHI3My, SKUH Mae Miclle y IMpaBO3acTOCOBHINM cdepi ¥ copsiMoBaHUN Ha
MOJIOJIAHHST 3aKOHOJIABYMX MPOTAIHMH, a TAaKOX BHUSIBJICHHS HEJOJIKIB Y PO3BUTKY
CYZI0BOi ITPaBOTBOPUOCTI, AOCI HE OyJIM IPEIMETOM HayKOBOTO MOUIYKY.

@dyHIaMEHT JpKepeabHOi 0a3u JOMOBHWIM TaKOX PO3BIAKK 3apyODKHUX
YYEHHX, SIKI IPUCBATUIIM 3HAYHY KUIBKICTb MOHOTpadiii, a B ICSIKUX BUIAJKAX 1 BCE
CBOE HAyKOBE KUTTS MUTAaHHSIM IopuandHoi aprymedramii (legal reasoning),
TIYMau€HHs 3aKOHIB 1 cya0BOi mpaBoTBopuocTi (judicial law-making), TeopeTuko-
MPaBOBMM MUTAHHSM MPaBOTBOPYOCTI, 30Kkpema ¥ cynoBoi, a came K. baphapa,
M. Bebepa, XK. Bir’ena, lO.T'abepmaca, @.I'a3z’ena, K.Itonrepa, P.JlaBuna,
O. Epnixa, @. Keni, [I'.Kana6pesi, I'. Kantoposuua, . Konepa, P. Jlexe,
K. JIneBenina, H. Jlymanna, H. MakKopwmika, H. Manaens, K. Ocakse, P. Ilo3nepa,
I'. Panopyxa, /. Poyn3a, A.CainmoBa, P.Caneitns, II. CanpeByapa, E. Ceepina,
K. IlBaiirepra Ta 6ararbox 1HIIIHUX.

Ile nocnmipKeHHS CHOPUATAME TMOIVIMOJIEHOMY PpO3YMIHHIO CYTHOCTI Ta
BAXKJIMBOCTI CYZ0BOI MPAaBOTBOPYOCTI JJIsi (PYHKI[IOHYBaHHSI MPABOBOi J€pkKaBU Ta
npaBocys. PesynbTati poOOTH MOXKYTh CTaTH BaXXJIMBUM JKepesnoM iH(opmartii
JUTsl TIPaBHUKIB, a TAaKOX BUKOPUCTOBYBATHCS MJIs MIATPUMKH Ta BIOCKOHAJICHHS
CynoBoi cucteMd B YKpaini. HaykoBe OCMHUCIEHHS [BOTO TMUTAHHS Ja€ 3MOTY
pO3pOOUTH BIIaCHE BU3HAYECHHS CY/IOBOI MPaBOTBOPYOCTI B KOHTEKCTI BITYM3HSHOI

3arajibHOi Teopii npasa. Li Ta iHII1 00CTaBUHU 3yMOBWJIN OOpaHHS TEMHU JHMCEpTAaIlii,
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BU3HAYMIINA 00’ €KT 1 MPEAMET HAYKOBOTO MOIITYKY.

3B’530Kk podOTH 3 HAYKOBHMH MporpamMamMu, IUIaHAMH, TeMaMHMu,
rpantamu. J{ucepraiito BUKOHaHO BiAMOBIIHO 10 OCHOBHUX HAYKOBHUX HAMPSAMIB Ta
HaWBaXJIMBIIIKX MPOoOieM (QyHIAMEHTATbHUX JOCTIIKEHb y Taiy3i MPUPOJAHUYHUX,
TeXHIYHUX, CYCHUIBHUX 1 TymaHITapHux Hayk Ha 2019-2023 poxu (IToctanoBa
[Ipe3uaii HamionanpHoi akamemii Hayk Ykpainu Big 30 ciuna 2019 p. Ne 30);
Crparerii po3BuTky HamionaneHoi akagemii mNpaBOBHUX HayK YKpaiHM Ha
20212025 pp. y wactuHi 1. 1. 1-5 migposginy 1.1.  «IIpaBoBi MexaHI3MH
3a0e3MeUeHHs] 1 3aXHCTy MpaB Ta CBOOON JIOAUMHW», 1.6 migposairy 1.2.
«Y IOCKOHAJICHHS HAIIOHAJILHOI MPaBOBO1 CUCTEMHU Ta 1i ajamnTailii 40 €BpONeiCchbKOro
npaBay; [lmany ocHOBHHMX 3axoaiB MiHicTepcTBa BHYTPIIIHIX clpaB YKpaiHM Ha
2021 pik (Hakaz MBC Vkpainu Big 28 rpynaa 2020 p. Ne 920); Bignosigae
NpPIOPUTETHUM  HampsiMaM HAYKOBUX JIOCHI/DKEHb BIAMOBiAHO 10 Hakazy
MBC Vxkpainu «IIpo 3aTBep/pkeHHS TeMaTHUKHA HAyKOBUX JIOCIHIJKEHb 1 HayKOBO-
TEXHIYHUX (EKCIepuMEeHTaldbHuX) po3pobok Ha 2020-2024 poxw» (Haka3s
MBC Vkpainu Big 11 uepBus 2020 p. Ne 454); OCHOBHHX HampsiMiB HayKOBHUX
nociikeHb HarionanbHoi akajgemii BHyTpimHIX crnpaB Ha 2018—2020 pokw,
cxBasieHnx BueHorw panoro HarrionanbHO1 akagemii BHYTPIIIHIX crpaB (TPOTOKOJ
Binm 26 rpyans 2017 p. Ne 28/1); OcHOBHUX HampsMiB HAyKOBUX JIOCHIIKEHb
HamionansHoi akazaemii BHyTpimHIX crnpaB Ha 2021-2024 poku, 3aTBepIKEHUX
pimmeHHsM Buenoi paau HamionaneHoi akameMii BHYTpIIIHIX crpaB Bif 21 rpyaHs
2020 p. (mpoTokoi Ne 23).

Temy nucepraniitHoro JOCHIKEHHS 3aTBEPKEHO Ha 3aciaHHi BueHoi panu
HarionanpHoi akamemii BHyTpimHIX cnpaB Bim 12 mmucromaga 2020 p. (mpoTokos
No 20) 1 BkiIIOUEHO 10 MEpeNiKy TeM IUCepTaliiHuX aociimkeHs HarioHaabHOT
akajzieMii mpaBoBUX HayK Ykpainu (peectp. Ne 28, 2020 p.).

MeTta i 3aBaaHHsl A0CJiUKeHHsI. Memow NHCEPTAIIHHOTO JTOCHIIKCHHS €
TEOPETHYHE Yy3arajbHEHHS Ta PO3B’sA3aHHSA KOMIUIEKCHOI HAyKOBO-TIPUKIIATHOT
mpoOJIeMU CTAHOBJICHHS 1 PO3BHUTKY CYJIOBOi MPABOTBOPUOCTI, (POpMyItOBaHHS W

OOIpYHTYBaHHSI HOBUX T€OPETUKO-KOHIIETITYaIbHUX MOJ0KEHb LI0/I0 i 3MICTY, O3HAK
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1 BUJIIB 3 PO3POOJICHHSIM MPOIIO3HIININ 1 PeKOMEHAIIH, CIIPSIMOBAHUX HA TIOI0JIAHHS
npo6JieM 1 IePCIeKTUB YTBEPKEHHSI CYZ0BO1 IIPaBOTBOPYOCTI B YKpaiHi.

JInst fOCSITHEHHS 111€1 METH HeOOX1THO BUPIIIMTH TaKl 3A80AHHA.

— PO3KpUTH  OCHOBHI  ICTOPHUKO-TIPAaBOBI ~ €TalmM  CTAHOBJCHHS  Ta
(GyYHKIIIOHYBaHHS CyJOBOi IIPaBOTBOPYOCTI W JOCTIAUTH BIUIMB TMOJITUYHUX,
COIllaIbHUX, CKOHOMIYHMX Ta IHIIMX YUHHUKIB Ha (QOpMyBaHHA CYIO0BOI
IIPABOTBOPYOCTI B Pi3HI NEPiOAH ii reHe3ucCy;

— IIpOaHaTi3yBaTH CTaH HAYKOBOI PO3POOKH 1 CHCTEMAaTU3yBaTH icTopiorpadiro
JOCITIIKEHHS TPOOJIEMAaTUKU CYA0BOI MPABOTBOPUOCTI;

— BU3HAUUTHU ¥ OOIPYHTYBaTM  METOJOJIOTII0  TEOPETHKO-IIPABOBOIO
JTOCITIJIKEHHS CYI0BOI TPaBOTBOPYOCTI;

— PO3KPUTH  3MICTOBO-IIPABOBY  CYTHICTh  CYJOBOI  IPaBOTBOPYOCTI,
BJIOCKOHAJIUTH ITIIX1 1O BU3HAUYCHHS i1 IIOHATTS, O3HAK 1 BU/IIB;

— 3JIIACHUTH CTPYKTYPHO-(DYHKITIOHAJIbHY ~ XapakTEePUCTHUKYy  CYAOBOIi
IPaBOTBOPYOCTI;

— PO3KPUTH OCOOJIMBOCTI CYJOBHX IMPABOTBOPUUX AKTIB B SKOCTI €JIEMEHTA
CYJI0BO1 IPaBOTBOPYOCTI;

— IOCTIAUTH CYJOBY TPABOTBOPYICTh Yy TMPABOBUX CHCTEMaxX aHIJIO-
aMEPHUKaHCHKOI MPaBOBOI CIM 1}

—3’sicyBaTl OCOOJIMBOCTI CYJOBOi MPaBOTBOPYOCTI y MPABOBHX CHCTEMax
pPOMaHO-TE€PMAHCHKOT IPABOBOI CiM’1 3 BUBHAUYCHHSIM MEXaH13MY 11 3aCTOCYBaHHS;

— OXapaKTepU3yBaTH HasiBHI Ta MOXJIMBI MPOOJEMHU 1 MEPCHEKTUBU PO3BUTKY
CYJIOBO1 IIPABOTBOPYOCTI B YKpaiHi.

06’exm OocnioxceHHs — CYCIIIbHI BITHOCHHH, [0 BUHHUKAIOTH Yy TIPOIIECi
JISJTBHOCT1 OpPTraHiB CyZI0BO1 BIIAIH.

IIpeomem 00Ci0JICeHHs — 3araJJbHOTCOPETUIHI aCIIeKTH CyJ0BO1
MIPaBOTBOPYOCTI.

Metoau gocaigskeHHsi. [ TOCATHEHHsI TOCTaBJICHOI METH W BUPIIICHHS
3yMOBJICHMX HEH 3aBJaHb TpH  MPOBEACHHI  HAYKOBOTO  JIOCIIJIKEHHS

BUKOPUCTOBYBauca (inocodchki, 3arajJlbHOHAyKOBI Ta CIHeIiadbHI METOIU
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HAyKOBOTO Ti3HAHHS, 30KpeMa JIAICKTUYHUMA, CHCTEMHO-CTPYKTYpHUH, (hOpMaTbHO-
JoTiyHuH, (HOPMAIBHO-IOPUINYHHAMA, JIOTIKO-HOPMATUBHUN, JOTIKO-CEMaHTUYHUH,
1ICTOPUKO-TIPaBOBHM, KOMITAPATUBICTCHKUN Ta 1HII CIIOCOOU, MPUHUOMH JOCIIKCHHS,
M0 Jajo 3MOTy HajaTH 3arajbHOTEOPETHYHY  XapaKTEPUCTUKY  CYIOBOi
NpaBOTBOPYOCTI B YKpaiHI Ta CyYacHMX TMPABOBUX CHUCTEMax, OKPECIHUTU
0COOJIMBOCTI MPABOTBOPUMX aKTIB SIK €JIEMEHTA CYI0BOT IPABOTBOPUOCTI.
HHianekmuynuti METOJN BHUKOPUCTAHO Ml  aHAN3y JOKTPUHAJIBHHUX 1
HOPMATUBHUX JDKEpEJ OCMHUCIEHHS CYJIO0BOI MPAaBOTBOPUOCTI B iX PO3BUTKY
(mgpo3ainm 1.1, 1.2); axcionociunuti — CHPUAB PO3YMIHHIO CYTHOCTI CYIOBOI1
PaBOTBOPYOCTI Ta TMPOIECIB, MO BiAOYBalOTbCS B HiM, J03BOJUB TIJIMOOKO
MpOaHaNi3yBaTH Ta PO3KpUTH (dutocoPchbke MIATPYHT U OCHOBU CYIOBOI
PaBOTBOPYOCTI, a TAaKOX PO3MISAHYTH ii 3 MONIAAY 3arajlbHUX MPHUHIMIIB 1
IHHOCTEHN; cucmemMHo-CmpyKmypHuti — JJIs JTOCHIJKEHHS CYJ0BOi MPaBOTBOPUYOCTI
SK IIIJTICHOT TEOPETUKO-TIPUKIIAIHOT ITPOOJeMH B Mekax yciei podotu (posaiiu 1-3),
y3araJbHEHHS MIAXOAIB JO0 PO3YMIHHS CYAOBOi MPAaBOTBOPUYOCTI SK CKIJIAIHOI
0araroacnekTHOI KaTreropii MIITXOM BHOKPEMIICHHS TUX BaXKJIMBUX EJIIEMEHTIB, IIIO
CTAHOBJISAITH CaMy CYTHICTh I1boro (eHomeny (miaposauum 2.1, 2.2); gopmanvro-
noeiynuti  — nans (GOpMyJIOBaHHS  aBTOPCHKOT  AediHilii TMOHATTA «Cy/I0OBa
MpaBOTBOPYICTE» (Miapo3aut 2.1), 3 METOI OKpPECICHHS OCOOIMBOCTEH CYI0BOI
MPaBOTBOPYOCTI B CYYACHUX MPABOBHX CHCTEMaX 1 MEPCIEKTUB ii PO3BUTKY B
VYkpaini (po3ain 3); ¢popmanvro-ropuouunuti — BAKOPUCTAHO IS 3’ SICYBaHHS 3MICTY
Ta OCOOJMBOCTEH HOPMATHBHO-NPABOBUX AaKTIB, IO PETYIIOIOTH MEBHI AaCIEKTH
opraHizaiii 1 JIsTIBHOCTI cyaiB (po3aiunu 1-3); nociko-HopmamuHuti — JJisl aHATI3Y
HOPMATUBHO-TIPABOBUX  aKTIB 3 TWTaHb 3a0€3MeuUeHHs MOISUIbHOCTI  CYyIy
(po3niu 1-3); nociko-cemanmuunuti — AJII OKPECJIICHHS €TalliB CTAaHOBJICHHS Ta
PO3BUTKY CYJIOBOi TPABOTBOPYOCTI B YKpaiHi, BU3HAYCHHS TMOHATTS «CYyJI0Ba
PAaBOTBOPYICTEY», aHaNli3y CY4YaCHOTO CTaHy HayKOBUX JOCHIKEHb MpoOieM i
NEPCHEKTUB 3alpOBAKEHHSI CYA0BOI MPaBOTBOpUYOCTI B YKpaiHi (migposnimu 1.2,
2.1, 2.2, 3.3); icmopuko-npagosuii — y TIPOIECI PO3KPUTTS HAYKOBOi PO3POOKU

npoOJeMu 3arajlbHOTEOPETUYHOI XAPAaKTEPUCTUKU CYAOBOi MPAaBOTBOPYOCTI Ta
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PO3BUTKY JOCTIIKYBAHOTO SIBUILA, CYyYaCHOTO CTaHy HAYKOBHUX JIOCIHI)KECHb,
3aKOHO/IABCTBA ¥ MPaBO3aCTOCOBHOI MPAKTHKHU; TE€HE3U CYIOBOi MPAaBOTBOPYOCTI B
pI3HI TEpioau ICTOPUKO-TIPABOBOIO TMOCTYNMYy YKpaiHM ¥ €BOJIIOIIT HayKOBUX
MOTJISAIB  HAa  CyAOBY  MpaBOTBOpYICTh  (mimpo3aim 1.1, 1.2, pozmin 2);
KomMnapamuegicmcobKuil — JJi1 TOPIBHSHHS MPAaBOBUX CUCTEM PI3HUX KpaiH Ta aHali3y
iX CyZ0BO1 MPAKTUKH 3 METOIO 3’SCYBaHHS CIUIBHUX 1 BIAMIHHHMX aCHEKTiB CYJI0BO1
PABOTBOPYOCTI, BHSIBICHHS OCOOJIHMBOCTEH CYy/OBOi MPAaBOTBOPYOCTI y MPABOBUX
CUCTEMaX aHTJIO-aMEPUKAHCHKOI Ta POMAaHO-TE€PMAHCHKOI MPaBOBUX CIMEH, a TaKOX
OLIIHKK MOJIMBOCTEH BHKOPUCTAHHS IPOTPECHUBHOTO 1HO3EMHOTO JIOCBIAY;
MOPIBHSHHS NMPAKTHKU PIIIEHb CYMIB y PI3HUX KpaiHaxX, IO JAO3BOJIMIIO 3’SCYBATH
npoOsemMu i TeHACHIIIT B CYZ0Bii IPAaBOTBOPYOCTI Ta CIIPUSTUME BUKOPUCTAHHIO ITUX
3HaHb ISl BIOCKOHAJICHHS BITUM3HSHOI CYJI0BOT CUCTEMH (po3ii 3).

Haykoso-meopemuunum niorpynmsam aucepTaiiiiHoi poOOTH € HayKOBi
po3BiaKkH (axiBiiB y ramysi ¢imocodii, 3arajibHOI TeOpii paBa, TEOPii yHpaBIiHHS Ta
IIPaBOOXOPOHHOI MISUIBHOCTI, COLIIAJIBHUX 1 TYMaHITAPHUX HAYK.

[TonoxxeHHs: Ta BUCHOBKM JUCEPTAIlll IPYHTYIOThCS Ha MPHUHIMIAX 1 HOpMax
Konctutynii Ykpainu, 3aKkoHOJaBUMX 1 MiJA3aKOHHUX HOPMAaTUBHO-TIPABOBUX aKTiB,
0 BU3HAYAIOTh MPABOBI 3acaid AISUIBHOCTI CyIy, a Tak0X Ha MIXHAPOIHUX
MPaBOBUX aKTaX 1 3aKOHOJABCTBI OKPEMHX 3apyODKHUX KpaiH, JTOCBIJ PO3BHUTKY
CYJIOBO1 IIPABOTBOPYOCTI AKUX MOKE OYyTH BUKOPUCTAHO B Y KpaiHI.

HaykoBa HOBM3HA OTPUMAHMX Pe3YJbTATIB MOJSTAE B TOMY, 110 TUCEPTAIlis
€ OJTHAM 3 TIEPIINX y BITYU3HIHOMY IMPABO3HABCTBI KOMIUICKCHUM JTOCIIIKECHHSIM
TEOPETHYHUX 1 MPAKTUYHUX AaCIEKTIB MPHPOAN CYIOBOI MPaBOTBOPYOCTi, IO A€
IITICHE YSIBJACHHS TPO 1l MOHSATTS, O3HAKW, BUIU Ta OCOOJHMBOCTI aKTIB CYJOBOI
IPaBOTBOPYOCTI, CHEU(IKY MPaBOTBOPUOI aAKTUBHOCTI CY[JIIB Y CyYaCHUX IPABOBUX
CUCTEMaX, a TaKOX AaKTyajbHI acCleKTH TNPOOJIEMATHKH PO3BUTKY CYAOBOI
IpaBOTBOPUOCTI B YKpaiHi. Pe3ynbTaTH MOCHITKEHHS KOHKPETHU3YIOTHCS B TaKUX
HAYKOBHX TOJIO’KEHHSX, 110 BUHOCSITHCS HAa 3aXHUCT:

enepuie:

— PO3KPUTO  CTPYKTYPHO-(DYHKI[IOHAJIbHY  XapaKTEPUCTUKY  IOPUIUYHOL
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MPUPOIN CyIOBOI MPABOTBOPUOCTI, KA BKIIIOYAE CY0’€KTIB CY0BOI MMPAaBOTBOPUOCTI,
iX TpaBOBHI cTaTyc, 00’€KTH MPABOTBOPUOI aKTMUBHOCTI CYIJiB, PE3yJIbTaT CyI0BOI
MPaBOTBOPYOCTI, I, IIO MEPECIiIYIOThCSA I[IUM BHIOM IPABOTBOPYOCTI, a TaKOXK
3aco0M, 30KpemMa 1HHOBaLlIKH1, CYJJ0BOi TPABOTBOPUOI MiSITBHOCTI;

— BUOKPEMJICHO Ta TMPOAHAJI30BaHO 1HHOBAIlIHI TEXHOJOTIi  CyJI0BOi
MIPABOTBOPYOCTI y MPOBITHUX KpaiHax CBITY, 110 OXOIUTIOIOTh CYKYITHICTBH 3aC00i1B 1
croco0iB — BiJ MOJEpHI3allii IHTEPHET-PECYPCIB CYIOBOI CUCTEMH IO BUKOPUCTAHHS
MOTEHIIIATY IITYYHOT'O 1HTEJIEKTY Ta poOOTH3aIliT TPAaBOTBOPYOI AKTUBHOCTI CY/IJIIB;

— HaBEJEHO JOJATKOBI apryMEHTH 3 METOI OOIPYHTYBaHHA HEOOX1THOCTI
YTBEP/UKCHHSI CYy/ZI0BOT MPAaBOTBOPYOCTI B YKpaiHi 3a JOMOMOTOI0 BIPOBAIKEHHS
KOMOIHOBaHO1 (3MiIIaHOI) MOJENI CYyAO0BOi MPaBOTBOPYOCTI Ta 3aCTOCYBaHHS
1HHOBALIMHUX TEXHOJIOTIH 3 ypaxyBaHHSAM HalllOHAJbHUX MPABOBHUX TPaJHIIIi;

VOOCKOHAIEHO.

— CHUCTEMY HAyKOBUX 3HaHb PO T'€HE3UC CYAOBOI MPAaBOTBOPYOCTI MIIIXOM
BUOKPEMJICHHSI 3arajJlbHOCBITOBUX €TaliB 1i CTAHOBJIEHHA Ta (DYHKI[IOHYBaHHS,
30kpeMa iHopmMalliiHoro mepiony (kiHenp XX CT. — IOTerep), Mo BigoOpakarTh
ICTOPUYHY JMHAMIKY 3MIH y CYJOBUX CHCTEMAX 1 MpOLecax;

— METOJIOJIOTII0 JOCTI/DKEHHS IOPUAMYHOT MPUPOIU CYJI0BOI MPaBOTBOPYOCTI,
[0 Ma€ PI3HOPIBHEBUH 1 IUIIOPATICTUYHUIN 3MICT Ta OXOIUIIOE TaKHWK IM3HABAIbHUMN
IHCTpYMEHTap1i, SK CBITOIJISAHI Ta 1HIIT OCHOBU (KOHIIEMI[IIO MOJUTY JAEp>KaBHOT
BJIaJI, MPUPOJTHO-TIPABOBUM, IMO3UTHUBICTCHKHM, COINIOJIOTIYHUN Ta 1HTErpaTUBHUMA
TUMH MPABOPO3YMIHHS), METOIOJIOTIUHI MPUHUUIMHM, JOCTIAHUIBK] MiJAXOIU, B TOMY
YUCIl AiSUIbHICHUHM, pPAlllOHANICTUYHUM, ()EHOMEHOJIOTTYHHUM, KOMIapaTUBHUH, 1
HAYKOB1 METO/IM B KOHTEKCTI iX 00YMOBJIEHOCTI 3aBAaHHSIMH HayKOBOTO MOIIYKY;

— nediHIII0 MOHITTS «CYI0Ba MPABOTBOPYICTHY, MiJ SKOK 3alpONOHOBAHO
PO3YMITH OCOOJUBY MPOLEAYPHY AISUIBHICTH CHELiaIbHO YIOBHOBAaXEHUX CYIOBHX
OprafiB, TOB’si3aHy 3 peaiizarfiero (QyHKIN CyIoBOi Blagu, IO CIPSMOBaHAa Ha
BCTAHOBJICHHSI HOPM IIpaBa, 00’€KTHMBOBAHUX Yy CYAOBUX TMPAaBOTBOPYHMX aKTax, 3

HACTYITHOIO XapaKTEPUCTUKOIO CYTTEBUX O3HAK CY/I0BOI TPABOTBOPYOCTI;
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dicmano nooatbwull po3eUMoK:

— cucTemaTu3ailis icropiorpadii mpoOJIeMaTHKH CyI0BOI MPaBOTBOPYOCTI 5K
0araToacrnekTHOro HPUANYHOro (eHOMEHa, IO BKJIIOYA€ BITUM3HSAHI Ta 3apyOiKHI
MoHorpadiyHi, HAyKOBi, HABYAIbHI W CHITUKIIOTICANYHI Tpami Ta ¢opMmu (JpKepena)
npaBa, IOPUIUYHY, 30KpeMa CYyAOBY, MPAKTUKy 3 HACTYIHOIO JU(epeHIialiero 1
KOHKPETHU3AIIEI0 JOKTPUHAIIBHUX PO3POOOK 3a IPEIMETHOIO HAJICKHICTIO;

— HAYKOBE YSBJICHHS MPO KJIIOYOB1 KOHLEIMIIIi, 10 XapaKTepu3yloTh 3MiCTOBO-
MIPaBOBY CYTHICTh CYJIOBOi IPABOTBOPYOCTI (KOHIEMINS TI3HAHHS IMPAaBOBOI
peanbHOCTI; KOHUEMUIS MJISUIbHOI CYTHOCTI CYJOYMHCTBA; KOHIIEMINS 1CTHHH
CYJOBOTO TIpaBa; KOHIEMIS JBOEAMHOI TPUPOAM CYAOBOI MPaBOTBOPUOCTI;
KOHIICTIIIS CYAIBCHKOT0, a00 CyI0BOTO MpaBa; KOHIICTIS CYAIBCBKOTO aKTUBI3MY);

— IOJIO)KEHHSI TMPO AaKTU CYJ0BOI MPaBOTBOpPYl, IO BH3HAYEHI B SKOCTI
pe3yibTaTiB BOJICBUSIBICHHS CHEIialbHO YIIOBHOBAXKEHUX CYJIOBUX OPraHiB, SKUMU
00’€KTUBOBAHO HOPMU MpaBa, y BUTIAMI OPIIIAHUX TOKYMEHTIB, OMyOJIKOBAaHUX B
odiIMHUX BUJAHHAX, 1 MAIOTh 3aTAJIbHOOOOB I3KOBHUI XapaKkTep;

— HAYKOBY TO3UIIIIO MPO TE, 10 B aHTJI0-aMEPUKAHCHKUX MPABOBUX CHCTEMaX,
Ha BIIMIHY BiJI pPOMAHO-T€PMAHCBKHUX, BIJICYTHE UITKE PO3PI3HEHHA MIX
MPaBOTBOPYOID Ta MPABOIHTENPETALIMHOI MISUTHHICTIO CYJOBHX OpraHiB, a
OTOTOKHEHHSI TPaBOTBOPUYOI AaKTHUBHOCTI CYHAJIIB y 3aXiJHIA Tpajaullii mpaBa Mae
MICIIE JIUIIIE B MEXaX MpereeHTHOT (OpPMU CyI0BOI MPABOTBOPUOCTI.

I[IpakTuyHe 3HAYeHHS OTPUMAHUX Pe3YJbTATIB TOJIATa€ B TOMY, IO Y
KBaM(piKaliiiHIA HAyKOBIN mpaii copMyIbOBaHO i OOIPYHTOBAHO MOJIOKEHHS, SIKI
J03BOJISIIOTh  PO3MIMPUTH  (DyHAAMEHTaJIbHE, METOJOJIOTIYHE Ta KOMIapaTHBHE
YSIBJICHHS TIPO FOPUINYHY NMPUPOTY CYOBOT IPABOTBOPYOCTI, & OTIKE, CIIPUATUMYTH il
YTBEPKEHHIO Ta (YHKUIOHYBaHHIO B YKpaiHi. OCHOBHI pe3yJbTaTH HayKOBOTO
MOTIIYKY, 1110 TIPE/ICTaBIICHI B TUCepTaIlii, BAKOPUCTAHO B:

Cy0ositi  JisiibHOCmi — IS pO3pOOJEHHS IMIUIEMEHTAIlIHHUX ~CTpaTerii
BepxoHoro Cymay, o crpsiMOBaHI Ha TOJIIMIICHHS MPOIECY MPUUHSITTS CYTOBUX
pillieHb, OMTHMI3AIII0 CYAOBOi MisUIBHOCTI, BJOCKOHAJEHHS MIAXOMIB JO PO3TISIAY

crpaB (akT BrpoBakeHHs Bepxopnoro Cyny Bix 1 TpaBHs 2024 p.);
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HAyKogiu OisalbHocmi — B XOA1 MIATOTOBKH MOHOTpadiil, MiIpyYHUKIB,
HaBYAJIIbHUX TOCIOHUKIB, METOAMYHUX PEKOMEHJAIll{, y3arajbHEHb, aHATITUIHUX
MaTepiajliB, a TaKoXX OOIPYHTYBaHHS TPOIMO3UIIINA JUIi BHECEHHS 3MiH 10
BITUM3HSIHOTO 3aKOHOJABCTBAa (aKT BOpoBaKeHHs HamioHaneHOT —akamemii
BHYTpIlIHIX cripaB BiJ 7 TpaBHs 2024 p. Ne 60-17);
0C8IMHbLOMY npoyeci — MiJl 4ac 3a0€3MeUeHHs BUKJIAIaHHs TaKUX HABYAJIbHUX
muciuiuiia, sk «Teopis gepkaBu Ta mpaBay, «lOpuanyHa JAEOHTOJOTINY,
«IIpaBo3naBcTBO», «HOpMOTBOpYa MIsJIBHICTB» Ta 1HINI (KT BIPOBAKCHHS
HanionanbsHoi akagemii BHyTpilIHiX crpas BiJ 7 TpaBHs 2024 p. Ne 59-om).
Amnpobauis marepiajiiB aucepranii. Pe3ynabTaTi, 1m0 po3KpHUBaIOThH OCHOBHI
MOJIOKEHHS JUCEPTALIMHOTO TOCHTIIKEHH, C(POPMYIIbOBaHI MPOMO3UIlii Ta BACHOBKHU
OyJ0 ONpPWIIOAHEHO Ha 15 MDKHApOJHHUX 1 BCEYKPAIHCHKMX HAayKOBO-IPAKTUYHUX
KOH(EepeHLIsIX, KPYIIUX CTOJaX 1 HAYKOBUX YMTAHHSAX, 30Kpema: «[Ipobnemu ta cran
JTOTPUMAaHHSI 3aXUCTYy MpaB JIOAUHU B YKpaini» (M. JIbBiB, 19-20 cepmust 2016 p.);
«CyyacHl TeHJEHLII B IOPUAWYHIA Haylml YKpaiHM Ta 3apyOLKHUX KpaiH»
(M. 3amopixoks, 23—24 Bepecus 2016 p.); «Jlronuna 1 3akoH: MyOJIIYHO-TIPABOBUIA
Bumip» (M. uinpo, 7—8xoBTHs 2016 p.); «AKTyanbHI NHUTAaHHS PO3BUTKY Ta
B3aeMOJIli TyOIiYHOrOo Ta MpuBaTHOTO mpaBa» (M. JIbBiB, 17—18 Oepesns 2017 p.);
«IIpobnieMn Ta cTaH AOTPUMAHHS 3aXUCTy NpaB JOJWHU B YKpaiHi» (M. JIbBIB
18—19 cepnus 2017 p.); «AKTyanbHl NUTaHHS PO3BUTKY Ta B3a€MOJII MMyOJIIYHOTO Ta
npuBaTHOTO mpaBa» (M. JIeBiB, 16—17 Gepe3nss 2018 p.); «IIpobremu Ta cran
JOTPUMAaHHSI 3aXUCTy MpaB JIOAUHU B YKpaiHi» (M. JIbBiB, 17—18 cepnus 2018 p.);
«AKTyaJlbHI TMTAHHS Ta MPOOJIEMHU MPABOBOIO PETYJIIOBAHHS CYCIUIBHUX BITHOCHH
(M. Huinpo, 1-2 6epesns 2019 p.); «JlroguHa 1 3aKOH: MyOJIYHO-TIPABOBHI BUMIPH»
(M. quinpo, 4-5 xoBtH 2019 p.); «X HayKOBI UYMTaHHS, NPUCBAYEHI MaM ATi
akamemika B.B. KomeitumkoBa» (M. KuiB, 18 mucromama 2020 p.); «3m00yTku
Kadeapu Teopii Jep>kaBy Ta MpaBa Kpi3b MPU3MY CTOPIYHOTO noctyny HartioHanbHOT
akajgeMii BHYTpimHiX crpaB» (M. KuiB, 24 6epe3nsa 2021 p.); «XI HayKoBI 4UTaHHS,
npucBsdeHi mam’saTi  akangemika B.B. KomedumkoBa» (M. KuiB, 17 mucromana

2021 p.); «MexaHisM (PYHKIIIOHYBaHHSI TPOMAJSIHCHKOTO CYCHIJIbCTBa (OCIHHI
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gutaHHn)» (M. JIBiB, 19 muctomama 2021 p.); «AKTyaldbHI TUTaHHS MPABOBOTO 1
NaTpIOTUYHOTO BHUXOBaHHS 3100yBauiB BuIOi ocBith 3BO i3 cnemudiunuMu
yMOBaMH HaBYaHHS B yMOBaX BO€HHOTo cTaHy» (M. Kwui, 19 tpaBus 2022 p.);
«AKTyalnbHI TpoOJIEeMHU TPABOMOPSIKY 1 MPaBOBOI KyJIbTypH B Cy4acHiM YkpaiHi»
(m. KuiB, 17 tpaBus 2023 p.).

Crpykrypa Ta o0csar paucepramii 3yMOBJIEHAa METOK Ta 3aBIAHHIMU
nociimkenHsa. Pobora ckiiagaeTbest 3 aHOTAIIIT JEp>KaBHOIO Ta aHTIIIMCHKOI0 MOBaMH,
CIMCKY IyOJikaIii 3100yBaya 3a TEMOIO JUcepTallii, BCTYIy, TPhOX PO3ILIIB, IO
OXOIUTIOIOTh  JIEB’SITh  MIJPO3/1J, BHUCHOBKIB, CIUCKY BHUKOPHUCTAHHUX JIKEpEN
(216 nailimenyBanb Ha 22 cTOpiHKax) 1 ABOX gonaarkiB Ha 11 ctopinkax. IloBHMi

oOcAr aucepralii CTaHOBUTH 264 CTOPIHKH, 3 HUX OCHOBHOTO TEKCTY 216 CTOPIHOK.
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PO3JILT 1
TEOPETHKO-METOJOJOI'TYHI TA ICTOPUKO-ITIPABOBI OCHOBH
JTOCJILIKEHHS CYJIOBOI MPABOTBOPYOCTI

1.1 CraHoBJ/IeHHSI Ta PO3BUTOK CyJ0BOi IPABOTBOPYOCTi

CyznoBa mpaBOTBOpYICTh B YKpaiHi — 1€ CKJIAJHUK 1 OararorpaHHuil mpouec,
SAKUU CsIrae CBOIM KOPIHHSAM Y JIaBHI1 ICTOPUYHI MEPIOU Ta MPOJIOBKYE PO3BUBATHUCS
B CY4acCHOMY IPaBOBOMY KOHTEKCTI. OmnpalfoBaHHS CTAaHOBJIEHHS 1 (PYHKIIOHYBaHHS
CyJIOBOi TPaBOTBOPYOCTI B YKpaiHl € aKTyaJlbHUM 3aBJaHHSIM, OCKUIBKH BOHO
JTO3BOJISIE  3pO3YMITH ICTOpPUYHI TEpeayMOBH Ta (HaKTOpH, IO BIUIMBAIA Ha
(dopMyBaHHS CyJIOBOi CHCTEMH KpaiHM Ta PO3BUTOK CYJOBOi NMPAKTUKHU BIIPOIOBK
cToJTh. [IpoBeAEHHS 1CTOPUKO-MPABOBOIO AHAII3Y MPEAMETa HAYKOBOTO MOLIYKY €
HAA3BUYAaMHO BaXXJIMBUM 1 HEOOXIOTHUM, OCKIJIBKH II€ METOMOJOTIYHUH 3aci0
HAayKOBOTO Ti3HAHHS. ITHOpYBaHHA MHOro THOCEOJOTIYHOrO TMOTEHLIAly €
HEJONMYyCTUMUM TOMY, L0 II€ MPHU3BOAUTH A0 HENPABUIBHOIO 3BYXKEHHS MEX 1
MpoleCcy MOCTIIKEHHs, a OTPUMAaHI Pe3ylbTaTH MOXYTh OyTH HEOO €KTUBHUMHU Ta
HEJOCTATHHO OOTPYHTOBAHUMH.

Bukopucranns 1CTOPUKO-TIPABOBOTO METOY JOCITIKEHHS Ha
METO/IOJIOTIYHOMY pIiBHI J1a€ 3MOry OOIPDYHTYBAaTH HOBHM3HY BHOKPEMIIEHUX
MOJIO)KEHb, BCTAHOBUTHM  HACTYIHICTh  1€H, TIPEACTaBICHUX Yy Cy4YacCHHUX
JOKTPUHAIBHUX MIIX0JaX A0 PO3YMIHHS 3aKOHOMIPHOCTEH JTOCIIKYBaHOTO SIBUINLA;
JIETAIbHO 3’ICYBaTH HEMIOJIIKM HAyKOBOTO TMi3HAHHS Ta BU3HAYUTU MEPCIIEKTUBH IS
NOJAJIbIIOTO 3I1MCHEHHS HAyKOBOTO MOIIYKY. TakuM YHHOM, 1CTOPHKO-IIPaBOBHIA
aHalli3 € KJIIOUYOBUM €TallOM y HayKOBOMY JIOCJIIIXKEHH1, JOMOMAaraloyu MiJATBEPAUTH
HOro OOIpyHTOBAHICTb, JJOCTOBIPHICT 1 3HAUUMICTb.

BusHauaroun iCTOpUYHI OCOOJMBOCTI CTAHOBJIEHHS 1 PO3BUTKY CYIOBOI

MIPaBOTBOPYOCTI B CUCTEMI JDKEpes MpaBa Ta MPaBOBii Haylll, BAPTO 3a3HAUYMTH, IO
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npobiieMaTuka CyJOBOI TMPaBOTBOPYOCTI Mae€ TpPUBAIY ICTOPiI0, 3YMOBJCHY
TSTTBHICTIO CyO’€KTIB CYJOBOi BJIaJM TO3a MEXKaMU CYJOYMHCTBA SK DPI3HOBUIY
MpaB03acTOCOBHOI AisibHOCTI [104, c. 11-17].

[IpoBeneHe MOCHIMKEHHS CBITYUTh, M0 HAYKOBISMH OIyOJIKOBAaHO CEpiro
HAyKOBUX TIpallb, MPUCBSIYEHUX IUTAHHSM CTAHOBJIEHHS Ta PO3BUTKY CYAOBOi
MIPaBOTBOPYOCTI, @ TAKOXK 3 SCYBAHHIO POJIl CYJIOBOI IMPABOTBOPUYOCTI B YTBEPIXKEHHI
OpPUHLIAITY BepxoBeHCTBa mpaBa. Sk 3azHagae K.I'. KpaBuyk, TpuBamcrts
CTaHOBJICHHSI Ta PO3BUTKY CY/JOBOi MPaBOTBOPYOCTI SIK SBUINA MPABOBOI A1MCHOCTI
3YMOBWJIO TPHUBAJICTh ii JOCHIPKEHHS SIK 00’€KTa CBITOIVISIZIHOTO 1 HayKOBOTO
Mi3HAHHS, BU3HAYA€E MOXJIMBICTHh W JIOPEYHICTh BUBYCHHS TEHE3W YSIBJICHb PO
CYJOBY IpPaBOTBOPYICTb, OCOOJUBO CBITOTJISAHUX YSIBJIE€Hb, 110 CTAaHOBUTHUMYTh
METOJ0JIOTIYHE MIATPYHTS JJIsSl MPOJOBXKEHHS HAYKOBO-10C11HO1 podotu [70, c. 15].

Y cBOeMy pO3BUTKY CyIOBa IPaBOTBOPUICTh MPUCITYXKHIACA METI
0e31ocepeIHbOT0 3aXUCTY KOHCTUTYIIHUX MIPpaB 1 CBOOO/ JIIOJUHU Ta TPOMAsIHUHA,
KOJM CyIOl i 4ac OOIPYHTYBAHHS CBOIX pIIIEHb BUXOJIWIM HE TUIBKU 3
KOHCTUTYIIIHHUX HOPM, a ¥ 13 IPUHITUIIIB CIPABEIIIMBOCTI, PO3yMHOCTI, IPUPOJTHOTO
npaBa, BIAMOBIIHOCTI MOpAJbHUM KpPHUTEPISIM, CYCHUIbHOI HEOOXIJHOCTI U wiyel
KOHCTUTYIIHHO-TIPABOBOTO PETYIIOBAHHS B CYCIUIBLCTBI [37].

Kpim ToOro, cyrreBe 3pOoCTaHHS POl OpraHiB MPaBOCYIJs IJsl YCIIIITHOTO
(YHKLIOHYBAaHHA CHCTEMH JEp>KaBHMX OpPraHiB CYyYaCHHUX JEp)KaB MOSICHIOETHCA
HEOOXITHICTIO 3a0e3neueHHss (YHKI[IOHYBaHHS CHCTEMH CTPUMYBaHb 1 MPOTHBAT,
0COOJIMBO 11 YaC BU3HAYEHHS KOHCTUTYIIMHOCTI 3akoHoAaBcTBa [114, c. 92].

Hapasi posnb cydy 3Ha4HO pO3MIMPIOETHCS, IO BIIOOpa)XaeTbcsi B HOTO
aKTUBHOMY BIUIMBI Ha c(epy MpaBOTBOPUYOCTI, @ YaCOM HaBITh Y BU3HAHHI OKPEMHX
CY/IIB SIK CAMOCTIMHUX CyO’€KTIB IPAaBOTBOPYOCTI 3 BIJIMOBITHUMH MTOBHOBAKEHHSIMHU.
s 3MiHa pouti Cy/IB Ta iXHKOI AISUTBHOCTI Y chepi IOPUANIHOT MPAKTUKU KOPIHUTHCSA
y THOOKHX ICTOPUYHUX 3acajiax, siKi mependadannucsi Ta PO3BUBAIMCA y MPABOBUX
NOTJISAAX, YSIBJICHHSIX, TEOPIAX 1 KOHIENIISAX, MO0 CHOpMYIIOBAIUCS BUYECHHUMH,
dbimocodamu i nep>kaBHUMU JiT9aMU MUHYJIOTO.

CyuvacHe (DyHKIIIOHYBaHHSI CYyJIIB 3arajoM, BKJIFOUAIOUM BJJOCKOHAJIEHHS iXHBOI
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TISTBHOCTI B yMOBax po30yIOBH MPaBOBOi CHUCTEMH Ta JIEPKaBHOCTI B YKpaiHi,
NOBMHHO MAaTH MII[HI KOHIENTyaJdbHI OCHOBH, SKi 0a3ylOTbCi Ha MPaBOBHUX
JOKTPUHAX MHHYJIOTO, i€ OyJlIM pO3KPHUTI 3arajibHi ySBICHHS MPO CyH, HOTo poib y
chepi CyIOUYMHCTBA Ta MPABOTBOPEHHS. TakWM YHMHOM, ICTOPUYHUN KOHTEKCT 1
HaOyTl 3HAHHSA TIPO POJIb CYIIB y MHHYJIOMY € HEOOXIJIHOIO OCHOBOK IS
MOJAJIBIIOTO PO3BUTKY Ta 3MIIHEHHS MPABOBOI CUCTEMH B CyYacHiil YKpaiHi.

AKTyallbHICTh JOCTI/PKEHHSI CTAHOBJIEHHS Ta (PYHKIIOHYBaHHS CYJOBOi
PaBOTBOPYOCTI B YKpaiHi MOJIATAE B TAKUX aCMEKTaX:

1. Po3ymiHHS cy4acHO1 CyJ0BOi cucTeMu. JloCiIKeHHs 1CTOpli CTAHOBJICHHS
Ta PO3BUTKY CYAOBOI MPABOTBOPUOCTI JOMOMOKE 3PO3YMITH KOPEHI Ta ICTOPUYHI
nepenyMoBu (reHe3y) Cyd4acHOI CyJOBOI CHUCTEMM YKpaiHW. 3HAHHA PO MUHYJIE
JIO3BOJIUTH Kpalle OLIHUTH Cy4YacH1 JOCSITHEHHs, MOMUJIKH Ta MPOTAIMHU B cdepi
IPaBOCYAJIS.

2. Ilinrpynts nns mpaBoBoi  pedopmu. JlochmimpkeHHs icTopii CyIoBO1
IPaBOTBOPYOCTI CTaHE MIATPYHTSAM JJIS aHAJII3y YAHHOIO CYJIOBOTIO 3aKOHOIABCTBA
Ta 31MCHEHHSI HEOOXITHUX TpaBOoBUX pedopM. Lle 103BOMUTH BUSBUTH Ta YCYHYTH
HEJOJIKM MUHYJOTO U YJAOCKOHAJIMTH IMPaBOBI MEXaHI3MU CY4YacHOi CYyAOBOIi
CUCTEMHU.

3. IcropuunHMil KOHTEKCT y (hOpMyBaHHI Cy/I0BOI TPABOTBOPYOCTI Ta CYJOBOL
BiIaau 3araqoMm. JlOCHiDKEHHS JO3BOJUTh BCTAHOBUTH Ta BHOKPEMHUTH, SIK
dbopmyBaacs Ta €BONIOIIOHYBaJIa CyI0Ba BJIaJla B Pi3HI MEPIOAN YKPaiHCHKOT ICTOPII.
[le nomomoxke 3po3yMiTH crneuudiky 1 (GyHKIII CyJ0BOI BIaJud y PI3HUX €rnoxax 1
BU3HAYUTH ii pOJIb Y Cy4aCHOMY ITPaBOBOMY ITPOCTOPI.

4. 3amikaBieHICTh  MIKHApOAHOI  (CBITOBOI) CHUIBHOTH. Cynosa
PAaBOTBOPUICT, Ma€ BEIWKE 3HAUCHHS HE JIMIIE HAa BHYTPIIIHBOMY, ane W Ha
MDKHApOJIHOMY piBHI. JlochmipkeHHsT icTOpili CyIOBOi MpaBOTBOPYOCTI B YKpaiHi
cpuATAMEe 30MKEHHIO HaIllOHAJIBHOI CYJOBOi CHCTEMH 3 €BPOINEUCHKUMH Ta
CBITOBHUMH CTaHIapTaMH MPaBOCY .

5. BusHadyeHHs HaWKpamuX MPaKTUK. [CTOpUYHMI aHAI3 TO3BOJIUThH BUSIBUTH

HaWKpalill NpakTUKU B chepi Cy0BOI MPaBOTBOPUOCTI, sIKI YCHIIIHO (PYHKIIIOHYBAIH
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y MUHYJIOMY Ta 3aCTOCYBAaTH iX Yy CY4acHIi MPaKTHUIl CYIy.

6. Buxim 3 kpu3u JA0OBipu. YKpaiHChKa CyJOBa CHCTEMa CTHUKA€TbCA 3
nedimurom moBipu 3 00Ky TpoMansH. JlocmipkeHHs 1CTOpii CTaHOBJICHHS Ta
PO3BUTKY CYIOBOi MPABOTBOPUOCTI JAOMOMOKE 3pPO3YMITH MPUYUHU TaKOi KPU3U Ta
3HAWUTH LUISIXU BUXOAY 3 HET.

BuBdeHHst icTOpli CTAaHOBJEHHS Ta PO3BUTKY CYAOBOi IMPaBOTBOPYOCTI B
YkpaiHi € aKkTyaldbHHM 3aBIaHHSIM, OCKUJIBKA BOHO JIa€ 3MOTY Kpaile 3pO3yMiTH
MUHYJIE CYJOBOi CHUCTEMH 3 IMpPOsIBAMU B Hil CyJOBOi MPaBOTBOPYOCTI, BU3HAUYUTH
KJIFOYOBI MOMEHTH 1i CTAHOBJICHHS Ta 3MiH, a TAKOX 3/100yTH I[IHHI BUCHOBKH JJIs
noJabIuX pedopM Ta yAOCKOHAJIIEHHS MPABOCYIIs B YKpaiHi.

JlociakeHHs 1cTopii Cy10BOT IPABOTBOPUYOCTI JI0O3BOJIUTH BUSIBUTH JIXKEPENa, 3
SKUX BHHUKAIM Ta €BOJIOLIOHYBAJIW CYy/IOBI CTPYKTypU Ta 3aKOHHU, BPaxOBYIOUU
KyJbTYpPHUH, COIIQJIbHUNA Ta MOJITUYHUN KOHTEKCT PI3HUX ICTOPUYHHUX €MOX.
BaxnuBo po3kpUTH B3a€MO3B’A30K MK CYJOBOIO MPABOTBOPYUICTIO Ta MOJITUYHUMHU
NEPETBOPEHHAMM B YKpaiHi, 11 BIUIUB HA 3aKOHOJABCTBO Ta CYJIOBY IPAKTHUKY.

Posrnsimaroun 3HaYeHHS Ta BHUCOKY AaKTYaJlbHICTh JIOCHIKEHHS 1CTOPIi
PO3BUTKY HAyKOBOI'O MI3HAHHS CYJOBOi MPAaBOTBOPYOCTI B IOPUIAMYHIN Hayll, Ta
BPaxOBYIOUM  METOJOJIOTIYHY  BaroMiCcTb  OTPUMAaHUX  pE3YyJbTaTiB  IbOTO
JOCITIJIKEHHS, SIK1 JOTIOMOXKYTh 3’SICYBaTH CTaH HAyKOBOI pO3pOOKH I11€1 TEMATHUKH Ta
OXapaKTepU3yBaTH MEPCHEKTUBHI HAMPSMHU MOJAIBIINX JOCITIIKEHb, MH BBa)Ka€EMO
3a JIOIUThHE B MEXKaX I11€1 HAyKOBOT POOOTH:

1. IlpoanamizyBaTH KJIIOYOBI ICTOPUYHI MOAIl Ta MEPIOAM, K1 BIUIMHYJIU Ha
CTaHOBJICHHSI Ta PO3BUTOK CYZ0BOI MPABOTBOPUYOCTI HA TEPUTOPIi YKpaiHHU.

2. BusBUTH OCHOBHI HOPMATHBHO-TIPABOB1 aKTH Ta 3aKOHOJIABUl JOKYMEHTH,
10 PETYJIOBANIM CYJIOBY CUCTEMY Ha PI3HMX €Tamnax icTopii YKpaiHu.

3. TIpoananizyBatu poJib Cy/I0BOi BJIaJU Ta CYAIB y MPaBOTBOPUYOMY TPOIIECI.

4. JlocniauTy BIUIMB HOJITHYHUX, COLIATbHHUX, €KOHOMIYHUX 1 KYJbTYpHHUX
YUHHUKIB Ha (POpMYBaHHS CYJOBOi MPABOTBOPUYOCTI B Pi3HI MEPIOAN YKPATHCHKOL
icTopii.

5. IlpoaHnanizyBaTu CMaJKOBICTh 1 TpaHC(POpPMAIIiIO CYI0BOI MPABOTBOPUOCTI 3
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MUHYJUX YaciB 10 Cy4acHOCTI.

6. BusBUTH HEAOJIKK Ta MPOTAJIMHHU B PO3BUTKY CYJOBOI MPABOTBOPUOCTI, K1
MOXYTh OYTH BpaxoBaHI MpH Po3poOIll Ta BIPOBAIKEHHI pedopM y CydacHid
CYIOBIiil cucteMi YKpaiHu.

e mocmimkeHHs Oyne CHPUITH TOTIUOJICHOMY PO3YMIHHIO CYTHOCTI Ta
BaXKJIMBOCTI CYZI0BOi MPaBOTBOPYOCTI JJisi (PYHKI[IOHYBaHHSI MPABOBOi JiepKaBU Ta
npaBocyans. Pe3ynpraTé poOOTH MOXYTh CTaTH Ba)XJIMBHM JDKEpENIoM iHdopMarrii
JUIsl HAYKOBI[IB, IOPUCTIB 1 MpPaBO3HABIIB, a TaKOXX BUKOPUCTOBYBATHUCS JUIS
NIATPUMKHU Ta YIOCKOHAJIEHHS CYJIOBO1 CUCTEMH B Y KpaiHI.

OTtxe, 00 NpPOCHIAKYBaTH CTAHOBJICHHS CYJOBOI IPAaBOTBOPYOCTI B YKpaiHi,
MOTPIOHO 3arIMOUTHCS B JaBHIO CBITOBY 1CTOPIIO.

Hacamnepen,  BapTo  BHOKPEMUTHM  CBITOIJISIAHI  NPOSBH  CYAOBOI
MPaBOTBOPYOCTI, SIKI OEpyTh CBOi BUTOKHM IIl€ 3 4aciB AHTUYHOCTI, KOJIU BiJOMi
muciuten (¢purocodu) opmymoBanu mepin el MO0 BaXIJIMBOI POl CyHdiB 1
PaBOCY/JIs, BXKE HE TUIbKH SIK Cy0’€KTIB, K1 BUPIIIYIOTh KOHKPETHI CYNIEPEUKH, MK
ocobamm, ajie ¥ SK BH3HAYAJbHHUX JUISI MPABOBOI CHUCTEMH, a 1HOMI M ii TBOPIIIB,
HaJal04yu MpaBy peanbHUil Ta epekTuBHUMN xapakTep. CtaponaBHi rpeubki gpiaocodu
9acTo 00’ €HYBaIM MISUTBHICTD MPABUTENS 3 BUJIAHHSAM 3aKOHIB 1 CYJOYMHCTBOM (I1€
nigkpecatoBanu Cokpar, Apuctorens). Takuii cum0103 3aKOHOJABYOi Ta CYAOBOi
JISTIBHOCT] BBa)KAaBCSl MPUPOJAHUM Ta OPraHIYHMM, OCKUIBKM BOHU B3a€MOJISUIM MiX
co0010, TapaHTYBaJd COILIAJIbHE KEPIBHUIITBO, BIPOBA/KEHHS BUMOT BJIAJHU JIO
NOBEAIHKUA JIOJIed, 3a0e3rnedyBajid CHOpaBeAJIUBICTh, TApMOHII0 B CYCHUJIBCTBI,
3MEHIIIYBaJi KOH(MIIKTHICTh TOLIO.

VY crapomashiii ['pemii cyaai mokIagaanucs Ha paHille MPUWHSTI PIICHHS IS
BUPILIEHHS! TOPTOBUX CYINEPEUOK, a y CTapOJaBHbOMY €THMTI 3 ILI€I0 K METOIO Oyna
po3pobsieHa cucTeMa OMNPHIIOJHEHHS CYIOBHX pIlIEHb IS MOJAJIbLIOTO
BUKOPHCTAHHSA y Cy0Bii mpaktuii [194, c. 170].

Takum ke YMHOM JTaBHBOPUMCBHKI CyaJl Oyl CXWJIbHI CIJIJyBaTH MPAKTHII
CBOIX MOTMEPEIHUKIB, 30KPEMA, Y MUTAHHSAX MPOLIETYPH.

KO MOTrISHYTH Ha ICTOPUYHUMA MPABOBUU JIOCBIA CTapoJlaBHIX KpaiH 1
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HApoAiB, TO TOTJSAA 3yNHHSIETbCA HacaMmIlepe] Ha MPaBO3aCTOCYBaHHI B
CrapomaBubomy Pumi B emnoxy mnpuiinarts 3akoHiB XII rabnuups. ['panuyno
YKOPCTKUI XapakTep PUMCBHKOTO MPaBO3aCTOCYBAHHS Yy L€ Mepioj BUKIIOYAB SIK
CyZIOBY TIPaBOTBOPYICTh, TaK 1 IXHIO MPaBOTBOPUICTh B3arami. [IpaBoBi akTu Ha TOU
yac BUOKpeMJIOBaMCA Yy (opMmy, TMOMEpPeAHhO BHU3HAYEHY 1 BCIM OJIHAKOBO
000B’SI3KOBY, SKI Jall TIYMA4MJIMCS, CYBOPO JOTPUMYIOUHUCH (DOPMH, OCKIIBKH
BKa3aHe, Ha AYMKY IIPaBUTENIB, HE TOMYCKAIO CBaBULIS CYJOBOI BIa/IH.

[locTynmoBo mpuHNUIO PO3YyMIHHSA TOro, IO TpPaHUYHE OOMEKEHHS
paBOTBOPYOI POJi cyAaiB mepectano Oyt Omarom. 3 cepeaunu Il ct. no H. e.
aKTHBI3yBajacs MPaBOTBOPYICTh MPETOPIB, SIKI HAIUISIIUCS BUILOIO BJIAJI0I0 3 IPABOM
BUJIABATH 3arajibHOOOOB’SI3KOBI TMOCTAaHOBH (€IUKTU), KEPyBaTH CYJOUYUHCTBOM 1
pU3HayaTH nokapaHHs. [IpaBoTBOpUICTh MPETOPIB MpU3BENA 10 (POPMYyBaHHS MOPSA
13 KBIPUTCHKUM TIPABOM JIBOX HOBHUX IMPABOBHUX CHCTEM MPETOPCHKOTO MIpaBa Ta MpaBa
HapoiB [50].

3roJ1oM 111 TPaBOB1 CUCTEMHM CTajyd YaCTMHOK PUMCHKOTO IMBUIHHOTO IpaBa.
Cyau crany BUSBJISTH JIOTIYHUN 3MICT MPABOBUX aKTiB, 3aKPIIUIEHY Y HUX BOJIIO
3akoHoAaBus. C. IlleBuyk CTBepIKye, 1 MU TOAUISIEMO MOro AYMKY, IO CyAOBa
IPaBOTBOPYICTH (TIPEIIeIEHTHA MTPABOTBOPYICTD) — 1€ HE CYTO €BPOIEUCHKE SBUIIIE, ii
BUHUKHEHHSI BIIOYBA€ThCS HE3AJEKHO Y PI3HUX KYTOUKAax CBITY W HOCHTH
00’ exTuBHMM xapakTtep [178]. CBoro vacy nap Xammypari y nepeamoni 10 Koaekcy
3aKOHIB PEKOMEHIYBaB THM, KOTO CKPUBIWJIM, MPOYUTATH HOTO «CIPaBEIIUBI
pimieHHs», HaBeAeHi Ha crtem [215, c. 14], a y Crapomy 3aBiTi OKpeMi HOPMH
JIaBHLOEBPENCHKOTO TTpaBa OyJiv BUBE/ICHI 3 CYJOBUX piH.ICHBl [159, c. 18; 178].

Oxpim Toro, y mpaBi CrapomaBHporo Cxoay 3acTOCOBYBAaBCSI METOJ
npeneaeHTy abo o0’ €eKTUBI3allls COpaB y MapajurMu Ta BUKOPHUCTaHHS aHAJIOTIT —
METO/I, TPUTAMaHHUH TTPAKTUYIHO BCIM Cy4aCHUM IMpaBOBUM cucteMam [215, c. 87].

Bomgnouac y CrapomaBHpboMy €runti OpakyBasio koaudikarii mpasa, a

IOpUJIMYHA TIpaKTHKa IPYHTyBaJlacsi Ha yKa3ax (3akoHax) ¢apaoHiB, Ha sKI IpHU

" Ipumimka. 3Buuaii MO0 CHAAKyBAaHHS OIMCAHMH K HACHIZOK pimenHs Moiices y crpasi 1040k
Cannaanosux: Yucna, 27:1-11; B iHIIOMY ypHBKY 3rafyeThest cyll HaJ €peMi€lo, B IKOMY CTapilIINHKA Oe310cepeHbO
BKa3aJIu sIK OOIPYHTYBaHHS CBOTO PillIeHHs Ha iHIIi cyau: €pemis, 26:17-19.
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BUPIIICHHI CHpaB nmocuianucsa ctoponu 1 cyani [205, c. 289]. Hanpukinaz, y aekperi
Xomepxeba BkaszyeThes: «S HamaB iM (TOOTO CynmmsM) yCHI BKa3iBKM Ta 3aKOHH B
ixHIX ckprkaimax» [205, c. 289]. [Ipukiagom npeneacHTy MepBOCBAIICHHUKIB MOXE
CIIyTYBaTH 3rajika MpO CBITYCHHs paBBiHA AHaHii, KOTpUI HaragaB Mpo CTapis 3
MaJIeHbKOTo cenuia Ot €pycannma, sSIKM MO3WYaB TPOIIl oJHOCENb4YaHaMm. BiH
nicaB OOProBi PO3MUCKH BJIACHOPYY, a IHIN OCOOM 3acBIAYYBAJIM iX IIIMHUCAMHU.
CrmpaBa moA0 1pOTO AINIUIA 0 pajad MEPBOCBAMICHUKIB 1 BOHH JO3BOJIMIN TaKy
MPaKTUKY. 3 I1[bOTO B MOJAJIBIIOMY TEPBOCBSIICHUKNA BUBOIWIM MPaBO >KIHKU
BJIACHOPYY HamucaTH JOKYMEHT Npo po3iayueHHs (gett), a Takoxk MpaBo ocio
BJIACHOPYY MUCATH PO3MUCKH, aJKE TaKl JTOKYMEHTH € NIMCHUMU B CHIIy MiJIHUCIB
cBigkiB [178; 211, c. 106].

CynoBa TpaBOTBOPYICTh 1 MPENEASHT y CTapogaBHboMy Kwurtai BH3HaBaImMCs
mxepenom mipasa Bxke y III cr. 1o H.e., konu imnepaTopu nunactii [un (221-206 pp.
0 H.€.) BHM3HAYaJIM JDKEPEJIOM IMpaBa NPAKTUKY «YPSAHHUKIB TPABOCY IS
(«TiHBBENY). B iMniepaTopcekoMy Kutai ocobnuBe Miclie nocijaiy came npereieHTu
(«geHb-aH» — «IOMEpPeIHI crpaBuy). [lepmmM BiZOMHUM 3aCTOCYBAHHSIM MPEIEACHTY
Oyno pimenus 197 poky po H.e. [216, c. 324; 178]. Bin uaciB guHactii [{usb
30epersiocsi mpuHaiiMHl 40 301pOK CyIOBUX PIllIEHb, MEPEBaKHA OLIBIIICTh SKUX
CTOoCyBajlacsi KpHUMIHaJIbHOrO TmpaBa 1 Oyna BuHeceHa Ilamaroro mokapaHb
(«1131HK00») — HAMBUILOIO CYJOBOIO 1HCTAHIIEID Y KPUMIHAIBHUX cripaBax [216, c.
324].

ImnepaTop FOcTunian BBaxkaB, IO Cy/OBa MPABOTBOPUICTh 3arpoKye HOro
Brajl [194, c¢. 173], Tomy HakiIaB 3a00pOHY Ha KepyBaHHS TpeneaeHTamu: «KoaeH
CyIIsl UM apOiTp HE TOBUHEH BBAKATH ceOe MOB’sI3aHUM MPABOBOIO JYMKOIO, SKa, Ha
HOTo TOTJsij, € HENPAaBWIbHOIO, & TUM OLIbllE PIICHHSIMU BYEHUX NPEPEKTIB 4u
IHITUX CYI/IB... PillIeHHS MOBMHHI IPYHTYBATHCS HAa 3aKOHAX, a HE HA MPEIIECICHTaX»
[178; 194, c. 173].

Bigrak, crapomaBHi mam’sTku HapoaiB Cxomy Ta 3axoay OJHO3HAYHO
BKa3ylOTh Ha Te, IO CyAas — I MPEACTaBHUK HEOECHOi BHINOI CIPaBEIMBOCTI,

TOMY HOT0 piH.I@HHfI BBaXXaJIUCh TAKKUMHU, IO BTILIIOIOTh oo CHpaBe,Z[JII/IBiCTB 1 HOCATh
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TpaHcueHAeHTHUI XapakTtep [178]. ToMy cynoBe pilleHHS HE MOTJIO PO3TIsSAaTHCS
TaKUM, 10 OOMEKEeHEe KOHKPETHOIO CIIPABOIo.

OTxe, BYUCHUMU JTIOBEJICHO, 1110 CyZ0Ba IPABOTBOPYICTh MOXOUThH HE 3 AHIIII,
SK MPUIHATO OyJI0 BBaXKaTH, a BiJ MpeTopa — MOcajoBoi ocolu, sika BIAMOBIgaNA 3a
CYJIOUMHCTBO y cTapojaBHboMy Pumi. CBo€ro 4eproro, 0 MPUYUH MPETOPCHKOI
MPABOTBOPYOCTI JOCHITHUKH BIAHOCATH PI3KE 3POCTaHHS EKOHOMIKH, PO3BUTOK
pabOBIIACHUIIBKUX BITHOCHH, KOHIICHTPAINIO 3€MEJbHOI BIACHOCTI Ta (hiHAHCOBUX
pecypciB, 10 MPU3BOJUIO O TOrO, IO CTapl aKTH IUBUILHOTO IpaBa Oyiud HE B
3Mo031 ix perymtoBatu [178].

[lepeOyBatoun miag BIUIMBOM PHUMCBHKOTO TIpaBa, MpaBO KOHTHHEHTAJIHHOI
€Bponu MIANOPAAKOBYBAJIOCH BIAMNOBIASAM PUMCHKUX IOPUCTIB, IO BUSBJSUIOCT Y
KacallliiHUX CyJax, SKMM YacTKOBO HajieXXajla 3aKOHOJaB4Ya (PYHKIS, a iX pIIICHHS
CTalOTh 3arajbHUMM IIPaBWJIAMH, $KI YacTKOBO MAIOTh XapakTep 3akoHy W
3nuBaroThes 3 HUM [178; 203, c. 356].

Ha po3BuTOK 1]1€i NpeLeieHTy B pOMaHO-T€pPMaHChKIM MPaBOBIM CiM’1 TaKOXK
BIUTMHYJIa PUMChKAa TpPAJHUIlisl TMPABOBUX EKCHEPTIB 1 PaJHUKIB, SKa BIPOJOBXK
cepeHbOBIUYSl TpaHC(OpMyBasiacsi y MPaKTUKY I[IJIKOBUTOI JOBIpU JO BHUCHOBKIB
«y4eHUX MYXIB» Ta TpodecopiB, a CyIAsIM JOBOJIWJIOCS JIMIIE CIIAyBaTH
akagemiuHii qoktpuni [197, c. 140].

Bapto BkazaTtu, 1m0 puMChbKe MpaBO Maike HE BIUTMHYJIO HA PO3BUTOK aHTJIO-
CaKCOHCBKOTO paBa, TOMY Cy/10Ba IPaBOTBOPUICTh HaOyJ1a 3HAYHOTO PO3BUTKY.

[Ilogo cTaHOBJIEHHS U PO3BUTKY CyJI0BOi MpaBoTBOpuUocTl B KuiBcbkoi Pyci, ii
MICLI€ 3-TIOMDK 1HIIMX JKEpeN MpaBa BU3HAYAJIM 3arajibHi €BPOINEWCHKI TEHIEHII]
[195, c. 126], 30kpema BIACYTHICTh YITKOTO PO3PI3HEHHS MK OCHOBHUM J[KEPEIIOM
npaBa — 3BHUYAEM 1 MPELEIEHTOM, POJib SIKOro Oyjia cyOCHIIapHOO, Ta SIKUW JIMILE
MiTBEPKYBaB HAsIBHICTD 1IbOTO 3BUYar0 [178].

OxkpiMm TOTO, TaBHHOPYCHKE MPABO TAKOXK MEepeOyBao IMiJi CHILHUM BILTUBOM
KaHOHIYHOTO TMpaBa, 3alo3u4eHoro 3 Bi3aHTii micias XpemeHHs KHSA3eM
Bononumupom Kwuiscbkoi Pyci [202, c. 144]. Bigrak, Ha CTaHOBJEHHS CYIOBOi

MPaBOTBOPYOCTI SK CAMOCTIMHOrO JpKepesia IpaBa BIUIMHYJIO NpuUiHATTS Pyccio
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MAacHMBY HOPMAaTHBHUX TEKCTIB 1 MPAKTUKH IX 3aCTOCYBAaHHS, IO IPYHTyBajacs Ha
X TEKCTaX, Ta aBTOMATUYHO pO3TJBIAANMCA SK BIUIMBOBI Ta aKCIOMAaTHYHI
[202, c. 12].

Hampuknan, y Pycekiit mpaBai 0ys0 9MMaio MoJ0KeHb, CHOPMYITLOBAHUX il
BILJIMBOM CY/IOBOi MPAKTUKH, HAEThCS, 30KpeMa, po cT. 23 CTHCIIOl paBy, C TaKOX
cT. 2 Posmmupenoi mnpaBau, Ae mnpsaMmo BkaszyeThesi: «Tak cynuB Spocna, Tak
BUPIIIYBaJIX 1 HOTO CHHU». AJie 3 OIJIsiIy Ha PO3MOpOLIeHICTh Baaau y KuiBcekii
Pyci, Ha 1yMKy HAyKOBIIIB, HAaBPsJ Y4 MOXKHA TOBOPUTH Tpo Te, o Pycbka npapna
cTaja 3araJbHONMPUNHATIM KOJEKCOM i Beiel Aepxkanu [178; 121, c. 176].

OTxe, TOpEeYHO BUOKPEMUTH KOHKPETHI €Tamu CBITOTJISITHOTO CTaHOBJICHHS
CYJIOBO1 MPAaBOTBOPYOCTI, 110 BIAOOpaXKarOTh ICTOPUYHY AMHAMIKY 3MiH B CYJOBHUX
IpolLIecax 1 BIUIUB 3MiH CYCIUIBHUX YMOB Ha PO3BUTOK LIbOTO SIBHILA.

1. Aatnuni yacu (I Thc. 10 H. e.— V CT. H. €.) — MOYATKOBUHM €Tam, B SIKOMY
bopMyIOThCSI 03HAKH CYJIOBOi MpaBoTBOpUOCTi. Ha nboMy erami QyHKINT y4acTi B
YTBOPEHHI HOPM MpaBa (IIpaBOTBOPY1 (PYHKIIIT), TAKOXK, BIIHOCUIIUCS 0 KOMIIETEHIIIT
CyliB. Y IbOMY MEpiOJi HAPOAM JABHIX IMBUTI3AIIN PO3TISIAIN CYAOBY BNy SIK
BOKJIMBY YaCTHHY TMPaBIiHHA. Y BEIUKHX JepkaBaX, TaKMX SK PUMcChbKa iMrepis Ta
CnapraHchKa Jiep>kaBa, CyJ0Bl CTPYKTYpH OyiH opraHi3oBaHi 1 (yHKIIOHYBAJIU IS
BUPIIIEHHS CyNIEPEUoK Ta 3a0e3neueHHs cnpaeaauBocTi. [IpaBo y mouaTkoBuxX Moro
dbopmax BimoOpaxkano (BKJIOUYAIO y CBOIO OCHOBY) MpEIEACHTHUN XapakTep (MpaBo
CyIUIl Ta 1HIIMUX MOCAJAOBHUX 0CI0), MO CHPHUSAIO BUPIIMICHHIO KOHKPETHUX JKUTTEBUX
CUTyalliid. Y TOJalbIIOMYy, B pPE3yJbTaTi 3IMCHEHHS CBO€I IISJIbHOCTI BEJIMKUMHU
IOPUCTaMHU TT0YAJIOCS BHOKPEMJICHHS HOPMATHBHHMX Yy3arajibHEHb, MPUHIUIN, YiTKi
IOPUINYHI KOHCTPYKIIii, YTBEPIKYETHCS YiTKA IOpuandHa TepMinoJoris [ 186, c. 40].

Bapro 3a3HaunTH, 1110 CYTTEBHUI BHECOK Y PO3BUTOK IMPABOBHX YYCHb IMEPIOTY
AHTUYHOCTI B YaCTHHI, IO CTOCYETHCS PO3YMIHHS CYIOBOi TPaKTHKH Ta
MPaBOTBOPYOCTI, ii MPHU3HAYEHHS, POJI B KUTTI JEPkKABU 1 CYCIUIBCTBA 3pOOMIN
norysiin mMucnurteniB CrapogaBHboro Kurar. BignoBinHo 1o el koH(yIiaHCTRa,
CyJloBa TpaKTHUKa Ta MPaBOTBOPUICTH € TaKO, IO 3a0e3nedye CIpaBeIuBICTh 1

TapMOHIIO Y CITIBXKHUTTI TPOMAJISH.



36

Tax camo BapTO 3BepHYTHM yBary i1 Ha Mi(OJOTIYHI YSBIECHHS MUCIHUTEIIB
CTapOJaBHbOrO €TUNTY, Kl PO3YMIHHS CyIOBOI IPaBOTBOPYOCTI MOB’SA3YyBajH 13
PO3YMIHHSIM SIBUL CHPaBEIJIMBOCTI Ta MPaBOCYIJs, IO Majdd OO0KECTBEHHUI
XapakTep MOXOMKEHHS BiJl JaBHbOETUMETChKOI OormHi — Ma-at. To6To B OCHOBY
PO3YMIHHSI CyZIOBOI NPAaBOTBOPUOCTI BKJIa/JaBCs INEBHUN OOXKECTBEHHMH 3MICT, 1€
CyJOBa MPaBOTBOPYICTh (PAKTUYHO BH3HAYANACh OO0KECTBEHHOK Ta BUKOHYBaJa
GYyHKIIT IpaBOCY /s, HATJIAy Ta TOKapaHHS.

2. CepennboBiuusi (V-XV crt.). Ha npoMy erari Biq4yTHUM OYyB BIUIUB LIEPKBU
Ta eoJaTbHOI CUCTEMH Ha CYJ0OBY IIPAaBOTBOPYICTh, a IPABO YACTO MAJIO PENIriiHUN
KOHTEKCT. lIpoTe y cepenHi BIKM IOPUCTH, fKI 3ailManucs PUMCBKHM IIPABOM,
TIyMa4Wd TOJOKEHHS PUMCBKOIO IpaBa, sKi, CBOEID YEpPror, yTBEPAWINCA Y
paBOCBIAOMOCTI opucTiB HoBoro Yacy, 1mo 3rogoM BUCBITHIMCH Y HOPMATHUBHUX
y3arajJbHEHHSX 1 3HAUIIUIM CBOE BTUICHHS Yy HOPMATUBHO-IIPABOBUX aKTaX (3aKOHAaX).

Sx 3aznauaB P.b. Xoponbcbkuii, y cepenHpoBiudl 3 pedopMyBaHHSIM
MOJIITUHYHOTO Ta €KOHOMIYHOTO YCTPOIO JAEpKaB MHUTAHHS CYJO0BOI IMPABOTBOPYOCTI
CTaJIM 3aiMaTH OCOOJMBE MICIle B MOPUIAWYHIA Hayli. 3aKOHOTBOPYICTH 1
CYJIOYMHCTBO — II€ JIBl CyMICHI yali. SIKuM € 3aKOHOTBOPUYUM CTUJIb, TAKUM € CTHJIb
cynmounHcTBa [169, c.41]. V cepenHpoBiUHIN Haylll Tmodanocs (QopMyBaHHA
MPaBOBUX MPUHIIMIIB, HA BIAMIHY BiJI pUMCBKOI IOPUCTIPYACHIIII, sika OyJia HAyKOIO,
10 y3arajbHIOBaja IOPUIUIHY PAKTHKY.

VY cepenHBOBIYHOMY TIEPiOJIl TPOSIBU CYJIOBOi MPaBOTBOPUOCTI B PI3HUX
KpaiHax MOXYTbh BHUSIBISITUCA y PI3HMX (opmax yepe3 OCOOIUBOCTI 1CTOPUYHOTO,
KyJbTYPHOTO 1 PABOBOI'0 KOHTEKCTY KOXHOI 3 HUX. BBaxkaeMo 3a nmoTpiOHe HaBeCTH
KOPOTKY Ta 3arajbHy XapaKTepUCTHKY CYAOBOi BIaaM, 3 AKOI MOXHA BIAMITHTH
MPOSIBU CYJIOBOT MPABOTBOPYOCTI B PI3HUX perioHax (KpaiHax) cepeIHbOBIUYS:

€ppornelicbkka ¢eomanbHa cucTeMa. B OLIBIIOCTI  €BPOMEHCHKUX KpaiH
cepeqHbOBIUYs (peomanbHa CHUCTEMa BiJIrpaBajla BaXJIMBY pOJIb Y CYAOBIH
npaBoTBopyocTi. Cyau BUpIIIYBaJIM CIOpU MK (eopaiaMy Ta IXHIMU BacajlaMH, a
TaKOX MIX CeJstHaMu 1 ¢eo1aiaMu, BCTAHOBJIIOIOUH TTpaBuiia (eoaabHOTO Jaay.

AHrilichbKa cyfioBa cucteMa. ¥ cepeqHboBiudl B AHIUII pO3BUHYIACs CyJ0Ba
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cucrema, o Oa3yBajmacsi Ha 3BHYAEBOMY TMpaBl Ta «KOPOJIBCBKUX CYyJax».
[TpoBimHUMEU CYyJOBUMH OpraHaMu OyJid KOPOJIBCHKI Cy/AH, SIKI BUPIIIYBald CIpPaBU
I10/10 3JIOYMHIB 1 IUBUIBHUX CIIOPIB.

CepenzeMHOMOpChKU perioH. Y kpaimax Cepem3eMHOMOpP’Sl, TaKHX SK
ICTIaHCBKI ~ KOpOJIIBCTBA Ta  ITAQNIWCBhKI  MiCTa-Jep>KaBU, IPABOTBOPUICTh Y
cepeHbOBIUYl TMepelyBaja I BIUIMBOM PHUMCBKOTO IpaBa 1 KaHOHIYHUM IPAaBOM
1epKBH. MICIIEBI CyIM BUPIIITYBAJIU CIIOPH, aJie 3 YaCOM 30epiraiucs iHCTUTYIII1, TaKi
sk Pumcrkuit [1paBoBuii Kogekce (Koneke KOctuniana).

ApabOcpka xamigar. Y cepenHboBIUYl XamiaT pPO3BHHYB BIIACHY CHUCTEMY
CyJI0BOi IIPaBOTBOPUOCTI, sika Oa3zyBajacs Ha iciaMChbKoMYy mpaBi (mapiat). Kami sik
CYIUIl pO3TJsijalid CIIpaBH, 110 CTOCYBaJUCs BipW, CIMEHHOTO MpaBa, TOPTIBII Ta
THIIIUX TTUTaHb.

Kuraiickka pgunactis CyH. Y cepeanboBiyHoMy Kwurtai nunactis CyH
BIIPOBaAMIIA peOpMH Y CYJOBY CUCTEMY, BKIIIOUAIOYU CTBOPEHHS HAOOPY 3aKOHIB Ta
cranaapti. Cyu BUpIIIYBaJIHM LIUBUIbHI, KpUMIHAIBHI Ta aIMIHICTPATUBHI CIPABH.

OTxe, y cepeIHbOBIUY1 Cy/10BA MMPABOTBOPUICTD MPOSIBISIACS -

TIAyMaueHH1 3BHYaeBoro mnpasa. CyAau B CepeaHbOBIYYI YacTO MYCHUIIU
TIYMauyuTH Ta 3aCTOCOBYBAaTH 3BHYA€BE MpaBo. BoHU BUpimIyBaiu, Kl 3BUYAl Ta
Tpaauilii Majau OyTH BpaxoBaH1 MPU BUHECEHHI BUPOKY, IO BIUIMBAJIO HA PO3BUTOK
MIPaBOBUX HOPM;

CyIlOBii TpakTulll. PimieHHs CyIiB y KOHKPETHUX CIpaBax B CEPEIHLOBIYYI
CTBOPIOBAJIM MPELEACHTH, K1 BIUIMBAIN Ha MOAAJBIII CyJOBI CIpaBU Ta BU3HAYAIU
IpaBOBi CTaHAAPTH;

BUPOOJICHHI MPABOBUX MPUHIIUIIIB. Y CEPEIHbOBIUYI, SK 1 B IHIIHUX MEPIOAaXx,
CyIud BHUpOOJISUIA Ta 3aCTOCOBYBaJM HOBI MPaBOBI TMPUHUMIN [JI BUPILICHHS
HE3BUYAWMHNX 200 CKIIAHUX CIIPaB;

CYJIOBUX BHPOKAX, [0 CTAJIM MOMEPETHUKAMHU 3aKOHIB. J[esK1 Cy0B1 BUPOKH B
CEepeHBOBIUYl CTaJld MpELeJCHTaMU 1 HaJaJdd OCHOBY IS CTBOPEHHS HOBHUX
MIPaBOBUX HOPM Ta 3aKOHIB Y TIOJIAIBITIOMY.

3. Enoxa mpocBitHunTBa (XVII-XVIII cT.). Ha ¢oni 3pocTtaHHs HaAyKOBOTO
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Mi3HAHHA Ta 17Ied palioHalli3My pPO3BHBAJIacs 17iesl HE3aJEeKHOCTI CyIOBOI BIIAIH.
[TpuHIMN TOAIMY BIAAW CTAaB OUTHII aKTyaJbHUM, a 3aKOHH CTajd IEHTPAJIbHUMU
JUKEpeNlaMy Cy/10BOi TPaBOTBOPYOCTI.

Ak 3aznagama K.I'. KpaBuyk, moumnarouun 3 mepioxy [IpocBiTHHUIITBA, CymOBa
MPaBOTBOPYICTh HAOYBa€ MPEIMETHOTO JOCIIKCHHS, (POPMYIOTHCS TIEPIIIi YSBICHHS
Ipo HeEi, SK MpPO CaMOCTIMHMM O00’€KT Mi3HAHHSA, U0 BHUBYAETHCS HE JIUIIE
dbimocodamu, ane 1 ropuctamu-npakTuKamMu. OCoOIMBO 11€ XapaKTePHO ISl TOTIISIIB
MPEJCTaBHUKIB aMepUKaHChKoro Ta Himenbkoro IlpocitHunTBa (b. ®paHkiina,
T. Ixeddepcona, T. [leiina, I.I'. I'epaepa, [.B. I'ere, ®@. Hlunnepa Ta iu.) [71].

Y  mepiog  TPOCBITHHUIITBA  CyJOBa  IMPABOTBOPUICTh  CTalla  OLIBII
CUCTEMAaTUYHOIO Ta HAYKOBO JOCIIKEHOIO (OOTpYHTOBAHOI0). 3’SIBUIIUCS HOBI 1J1€i
PO POJIb CYAIB Y 3aXUCTI MpaB 1 CBOOO I JIIOAUHU. PillleHHs cy/iB yce OuIblle cTanu
IPYHTYBATHUCS HA 3aKOHAX 1 Cy/IOBUX MPEIeICHTAaX.

VY BKazaHOMY Mepiojii CyJ0Ba MPaBOTBOPYICTh MPOSBISIACA B JOCTIIKEHHSIX
TakuX (p110cOPiB-HAYKOBIIIB:

Y. bexkapia oxapakTepus3yBaB CYJOBI PIIIEHHS SK OCOOJMBHUI 3aci0
3a0€e3MeUeHHs] 3arajJbHOHEOOXITHUX (MPUPOJHUX) MOTPEd CyCHUIbCTBA 1 JIOAEH,
3a0e3MeUeHHsl iX HOpMajabHOTO icHyBaHHA. CyJ0B1 MPAaBOTBOPUl PIIIICHHS MalOTh 32
MeTy 3a0e3IeueHHs BiJIMOBITHOCTI MIPABOBOTO PETryJIOBaHHS MOTpedaM CyCHiIBHOTO
PO3BUTKY Ta moTpedam rpomajist [5, c. 104-109].

CBoero ueproto, BoipTep y cBOiX morisigax BUOKPEMITIOBAB CYJIOBY MPAKTHKY
K MPUYMHY 31ACHEHHS MPABOTBOPUYOCTI, sIKa 3/1aTHA 3aKPINUTU CUCTEMY CBOOO,
sKa B OJAJBIIOMY iX HE MOPYIIye, 3a0e31euye X peaabHICTh 1 iX TOHOBIIOBAHICTb.

Boanouac A. I'aminbTOH 3BepHYB yBary Ha Te, 10 ¢y (1o (axkTy) BU3SHAETHCA
€IMHOI0 YCTAHOBOIO, IO CIPOMOXKHA CTBOPIOBATH IpaBo, sKe Moxe (0ymne)
BBa)XKaTHUCh IIPaBOM, OCKUIBKHM BIJIIOBIJa€ TPUPOMI JIIOAMHH, 1i TOoTpebam Ta
iaTepecam. [lpu upomy I. I'pormiii y cBOiX mpaisix BKa3yBaB, II0 MOXIIUBICTH
dbopmamizallii mpapa 3akpilieHO 3a Cy0’€KTaMU SIK 3aKOHOJIAaBUOi Ta BUKOHABYO1
BJIA/IM, TaK 1 3a Cy0’€KTaMH — HOCISIMU CYJIOBO1 BIaIH.

K.A. T'enbBeniii BUOKpeMitoBaB pedopmaiiiiine nmpu3Ha4eHHs: MPaBOTBOPUYOCTI
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K 3ac00y nepeOyn0BU THX a00 1HIIMX cdep CyCcniIbHUX BiAHOCHH [19].

T. Dxeddepcon po3muproBaB po3yMiHHs IPaBOTBOPUYOCTI, BKJIAJAI0YU B MOTO
OCHOBY 17Ic}0 HE JMIIE IPO 3aKPIIJICHHS MpaBW TOBEIIHKH, ajie 1 17el0 Ipo
pPO3YMIHHS TpaBa, SIK pEAIbHOTO >KUTTS JIOACH, IO Mae 3acHOBYBAaTHUCh Ha
rapaHTOBAHOCTI HEBIJ'€EMHUX TMpaB Ta CcBOOOA. A Take TrapaHTyBaHHS MOXeE
3a0€3IeUnTH JIMIIEe CIIPaBeIJIMBUM He3alle:kHu ¢y [33, ¢. 23-24].

JIx. JIokk Bka3zyBaB, IO TBOPCHHs TIpaBa € 3aco00M OOMEKCHHS
(YHOPMOBYBaHHS1) JisSJILHOCTI HOCIIB JIepKaBHOI BIaJM Ta 3acO00M peajizalii HUMH
iXHIX moBHOBaXkeHb [79, c. 137].

JK. Mapat BUOKpPEMIIIOBAB BIUIMB CYA0BOI IPAKTHKU HA IMPABOTBOPYMUH MTPOLIEC,
0 3aCHOBaHUN HA NPUPOJHOMY IIPArHEHH1 JIIOJIEW 1O CIPaBEIJIUBOCTI y iX
B3a€MOBIIHOCHHaX. T00TO, BIeplIe MiJHSUIOCS NUTAaHHS 3aCHOBAHOCTI CYAOBO1
MPAKTUKH Ta MIPABOTBOPUOCTI HA 1/1€5IX CIIPaBEJIMBOCTI.

K. Mapkc 1 @. Edrensc BBakaliu, 10 CYyJI0Ba MPaBOTBOPYICTh € SIBUIIEM
COIlaJIbHUMH, MIHJIUBUMHU (ICTOPUYHO MIHJIMBUM), sIK€ OOYMOBIIEHO COIliaJbHO-
KJIACOBUMHU TMOTpeOaMH 1 ICTOPUYHUM €TarloM CTAHOBJICHHS BUPOOHWYUX CHJI Ta
BIJIHOCUH NPHUBATHOI BIIACHOCTI.

[I.JI. MoHTeck’ € BIepIle MiJHAB MUTAHHS PO POJIb 1 3HAYEHHS CYI0BOI
MPAKTUKH B MPABOTBOPUYOCTI, PO3KPUBAIOYH 11 K MOMJIMBHUN CaMOCTIMHUHN (akTop
MPaBOTBOPYOCTI ab0 3acid BU3HAYEHHS SIKOCTI Jii 3aKOHIB Ha MPEAMET iX MOMJIMBO1
Ta HEOOX1HOI 3MiHW. 3a3HayaB, IO CYJAOYMHCTBO B IIJIOMY BHCTyHae (pakTopom
NIPaBOTBOPEHHS, 3a0€3Meuyloun YJOCKOHAJIEHHS Ta PO3BUTOK IpaBa B LLIOMY,
OCKIJIBKA CYJOUYMHCTBO CIPOMOKHE BHUSIBUTH HEJIOJNIKM ICHYIOUOTO IMpaBa 1, SK
pe3ysbTaT, CIOHYKAa€ HWOTO YAOCKOHANIEHHs, 3a0€3MEe4YeHHs] HOTO BiMOBITHOCTI
00’€KTUBHHM 3acajiaM ICHyBaHHS Ta pO3BUTKY cycnuibcTBa [208].

XK.K. Pycco BkaszyBaB, 10 TPaBOTBOPYICTh XapPaKTEPU3YETHCA SK OIUH 13
3ac001B BTUICHHSI 116 CIpaBeIMBOCTI y 3MICTI TipaBoTBopumX akTiB [143, c. 306].
VY norasigax dinocoda cnocrepiraerbesi €1EMEHTH CYI0BOT MPABOTBOPUOCTI, 110 MA€e
BJIaCHE TIPU3HAYCHHS, a il pe3yJbTaTH BIUIMBAIOTh HAa 3MICT TMPABOTBOPYOI

JISIIBHOCTI.
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T. [lefin CyTTEBO aKIEHTYBaB yBary Ha IpPaBOTBOPYIN AISUIBHOCTI CYIOBHX
THCTUTYIIH K 3aco0y peanizaiii Ta TapaHTyBaHHS CBOOOI JIFOAWHH. Y CBOIH mparti
«IlpaBa mrogunam» T.IleH Big3HAuaB MPABOTBOPYICTh I1HCTPYMEHTOM, SKHM
3a0e3medye Ta TrapaHTye TMpaBa 1 CBOOOAM JIOJWHMA Ha TIPAaBOBOMY pIiBHI,
3aKpIIUIIOIOYM  iX Ta pErjlaMeHTYIOYM MEXaHI3MH  IXHBOTO  3a0e3MeuUeHHS.
OCHOBOMOJNIOKHY pOJIb BIIrpae He 3aKoHOTBOpenb, a cyn [111, c. 112-115].
Y nornagax T. Ileitna mpaBo, sik ocoOnuBHil (eHOMEH, 0 Oepe CBOi BUTOKU BiJ
JISJIBHOCT1 CYJIOBUX 1HCTAHINN (SK HE3aJIe)KHOI TIJIKM JIEp)KaBHOI BiIaaM), IO HE
JIOMYCKa€e HIBEIIOBAHHS Ta MOTYPaHHS MIPaB 1 CBOOO TPOMAJIsH.

OT1xe, CBITOIVISIIHI TMIAXOAW IO PO3YMIHHS CYAOBOI MPABOTBOPYOCTI B €MOXY
[IpocBiTHUIITBA Ta 11 QYHKIIOHATHHOTO MPU3HAYCHHS ¥ BUPAXKEHHS, MOXKIIHUBO OYJI0
0 MPOJOBKYBATH, MIPOTE Y BKA3AHUX BUILE 17I€AX 1 MOTJIAIaX BUJIATHUX MHCIIUTENIB,
aBTOp BiJI0Opa3MB HAMOUIBII MOMYJISIPHI Ta XapaKTePHI MIIXOIU 10 XapaKTePUCTUKU
CYJIOBOi MMPABOTBOPUOCTI Y IeH Tepio/.

[3 BKazaHOrO MOXHa 3pOOMTH BHCHOBOK MPO TE, IO MOJITUKO-TIPABOBE
OaueHHs Ta iaeosoris mepiomy IIpocBiTHHMIITBA 3arajoM 3HAYHO BIUIMHYJA Ha
BIPOBAIPKCHHS (3apOJKEHHS) Ta BUOKPEMJICHHS CYyJI0BOI PAaBOTBOPYOCTi, HE JIUIIIE
SK HE3QJIEKHOr0 IMpeIMeTa CBITOIVISIIHOTO OCMHUCIEHHS, ajne 1 SK OKPEeMOro
(BIOKPEMJIEHOT0) TIPEIMETAa HAYKOBOT'O JOCIIKEHHS (TII3HAHHS).

4. HoitHii mepion (XIX-XXcr.). VYV BkazaHoMmy mnepioai BiaOyJsocs
riobanizaiii cyJoBoi MPaBOTBOPYOCTI, TOOTO BKa3aHE SBUIIE HAOYJO HOBOTO PIiBHS
3HAUyIOCTI. MIDKHAPO/IHI IOTOBOPH, MDKHAPOAH] Cynu (TpUOyHaIM) Ta Oprasizaii
CTaJIM BOXKJIMBUMH JKEPEJIaMU CTaHJAPTIB Ta MPUHLIMIIB CYI0BOT IPABOTBOPYOCTI.

CynoBa mpaBOTBOPYICTh Y BKa3aHOMY TEPIOJi OCTATOYHO BHOKPEMITIOETHCS SIK
CaMOCTIMHUI 00’ €KT HAYKOBOTO JOCIIKEHHS. Y 1Ieil Iepio]] Cy10Ba MPaBOTBOPYICTh
PO3KPHUBAETHCS B KOHTEKCTI BIAMOBIIHOTO HampsMy @PaBOPO3YMIHHS, YyBara
3BEPTAETHCS HA TPOOJIEMY POl CYJOBOI MPAKTHKKA B MPABOTBOPUIM ISIIHHOCTI.
XapakTtep HayKOBOIO JIOCHIJPKEHHS CYyJOBOi MIpPaBOTBOPYOCTI B I1ed dYac OyB
MOB’SI3aHUM 3 TIOJIOKEHHSIMHU PI3HOBHIIB MPABOPO3YMIHHS, SIKI PO3BUBAIOTHCS Ta

BHOKPEMIIIOIOTBLCA B SIKOCTI IT3HaBaJIbHOT OCHOBU ,Z[OCJ'Ii,Z[)KCHH}I IMPpaBOBUX ABUIII.
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3 mouarky XIX cT. mornsau akUEHTYIOThCS Ha MpoOJEeMAaTUKy CYAOBOi
MPaBOTBOPYOCTI, & camMe MPEJCTABHUKIB TaK 3BaHOI ICTOPUYHOI Ta COIIOJOTIYHOI
IIKUI TIPaBOPO3yMiHHSI, K1 3BEPTalOTh yBary Ha ICTOPIO IpaBa, MOro pKepesna
(BUTOKM), a TaKOX Ha CyO’ €KTIB IPaBOTBOPYOCTi, IO 3a0€3MEUyIOTh BUSBIICHHS
coliaJIbHO C(hOPMOBAHMX Ta BUSHAHUX CYCH1JIHCTBOM MPABOBUX HOPM.

5. Indopmamiitna epa  (kiHenmp XX CT. — TenepimHii  4ac).  3aBIsdKU
TEXHOJIOTIYHOMY TIpOTpPeCcy Ta 3pOCTaHHIO JOCTymy a0 iHdopmarii cyaoBa
MIPaBOTBOPYICTh PO3IIMPHUIIA CIIEKTP CBOET Aii. ENekTpoHHA 10CTHUIIS, BUKOPUCTAHHS
HITYYHOTO 1HTEJIEKTY Ta 1HIII IHHOBAI[li BIUIMBAIOTh HAa CY/O0BI IIPOIIECH.

L1 eTtanu BigoOpaxaroTh AMHAMIKY PO3BUTKY CYJOBOI1 MPaBOTBOPUYOCTI y CBITI
Ta BIUIMB 3MiH y MOJITUYHOMY, COI[IAJIbHOMY Ta TEXHOJOTTYHOMY CEpPEIOBUIII Ha IIeH
nporec. Bigrak, mperopcbke mpaBo CtapogaBHROro Pumy BKaszye Ha 3apOKCHHS
CyJIOBO1 TPaBOTBOPUOCTI Ha 3eMJIIX CydacHoi YKpaiHd, XapaKTepu3ylouucCh
HAsSBHICTIO €IMKTIB (pillleHb), sKI MNpUAManIucsa mnperopamMu (KOHKPETHUMU
MOCaJIOBUMH  0co0amMu) 3a pe3yJbTaTOM pO3MsAay cropaB. HapiBIIM  O3HAKH
MPOLIECYATbHOTO XapaKTepy BHINE 3 PE3ylbTaTOM IMPOIECY — PIlICHHSM, BapTO
3a3HAYMTH, 110 CYJ0Ba MPABOTBOPYICTh MPOCTIIKOBYETHCS 1€ 3 YaciB
CraponaBuboro Pumy. Ha mnepexkonanns uporo ciymno Bkazye M.I. Kosiop0Oa,
3a3Ha4yaroyM, M0 MpodiieMa CyJ0BOi MPABOTBOPYOCTI MA€E JABHIO 1CTOPIIO, CSATAIOUH
CBOIM KOpPiHHAM I1ie niepioay CtaponaBHrOro Pumy 3 iloro mpeTopchbKum mpaBom (jus
praetorium), sKe CKJIajJocsi Ha OCHOBI pilieHb (€IUKTIB) mperopa (praetor) —
MOCaJoBOi 0coOM, 10 (PAKTUYHO BUKOHYBaja CcynoBl (yHKLii. 3 THX 4aciB LId
npo0emMi IpUCBYEHO Oe3J11Y Mpallb HE JUIIe YYeHUX-IopUcTiB [57, c. 38].

OTxe, HayKoBe JOCHIPKCHHS PO3BUTKY CYAOBOi MPaBOTBOPYOCTI A€
MOXKJIUBICTh 3’SICYBaTH ICTOPUYHHMM KOHTEKCT TIOCTYIy IIPaBOBOI CHCTEMH Ta

PO3TJISTHYTH MUTaHHS, [0 BUHUKAJIM Ha KOXKHOMY eTarll ii reHe3ucy.
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1.2 Cran onpauoBaHHs NPo0JeMATHKH CYA0BOI IPABOTBOPYOCTi

AHani3yloud 3HaYHl 3MIHU CYCHUIBHO-TIOMITHYHOTO >KUTTS, MPABO3HABIII BCE
YacTillle 3BEPTAIOThCS 10 OJAHIEI 3 OCHOBHUX TEOPETUKO-MPUKIAIHUX MPoOseM
Cy4acHO1 IOPUCTIPYICHIIIT — CyI0BOi MpaBoTBOpUOCTi. Ha cyyacHoMy eTarni B ymoBax
MOCTIHHOTO OHOBJICHHSI HAYKOBOT IOPUIUYHOI JIITEPATYPU, B MEKaX SAKOi BUBYAETHCS
CyJiIOBa IIPaBOTBOPYICTh, K y HalllOHAJIbHIM, TaK 1 B 3apyO1KHUX MPABOBUX CUCTEMaX
CKJanacs MOCUTh CKIaJHA CHUTYyallif, IO XapaKTePU3YEThCS 3HAYHOIO KUIBKICTIO
nporaguH. 3aj1si BUOKPEMIICHHS Ta PO3KPUTTS MUTAHHS CYJOBOi MPaBOTBOPYOCTI B
VYkpaini HEOOXIHO JOCHITUTH CTAHOBJICHHS CYJOBOI TMPAaBOTBOPYOCTI HAK Y
CBITOBOMY MaciuTadi, Tak 1 Ha CydacHii TepuTopii YKpaiHu, a TakoXX HaBECTU
KOHKPETH3yIouy 1H(OpMalil0 CTOCOBHO CYJIOBOi IPaBOTBOPYOCTI Ta BU3HAYUTU
OCHOBH CYYaCHOI'O CTaHy CyJIOBOi IPaBOTBOPUYOCTI B YKpaiHI.

[IpobnemaTuka CymoBOi MPaBOTBOPUOCTI TMOCTAE€ TOJI, KOJMU BUHHUKAE
HEOOXITHICTh B YXBaJleHHI CYJOBOTO PIIICHHS, SIKE BHUKJIMKAE€ CYMHIBH IIIOJO
BIIMOBITHOCTI TaKUM TMPUHIMIAM SIK PO3MOJLI BJIaJIM Ta BEPXOBEHCTBO IIpaBa.
3rajgaHe BUIIE PIICHHS Ma€ MPUMUMATHCS TOJIl, KOJHU CY/Jl i€ BUCHOBKY, IO 3aXUCT
IpaB JIIOJUHU (SIKE € OCHOBOIO MOIr0 pO3risiAy) HEMOXIIMBHM O€3 CTBOPEHHS HUM
BI/IMOBITHOTO  TIPABOMOJIOKEHHS  MPABOTBOPUOro  xapakrepy. ToOTo gokasu
3a0e3reueHHsT TpaB 1 CBOOOA  JIFOAWMHU  BHSBISIOTBCS  BUIMUMU  (O1IBIIT
NEPEeKOHJIMBUMHU) B CTPYKTYpl LIHHOCTEH 3a JOKa3W JOTPUMAaHHS MPUHIUITY
po3nominy Biaau y cyaouuHCTBi. I[IpaBa Ta cBOOOAM TIOOWHU BU3HAIOTHCS
OCHOBOIIOJIOX)KHUM ~ KpHUTEpIEM (OPIEHTHPOM), SKHM BHU3HAYa€ MEX1 CyI0BOI
PaBOTBOPYOCTI.

HaykoBe topumudHe MOCHIKEHHS MPOOJIEMaTUKH CYJOBOi MPaBOTBOPUOCTI,
nepeayciM, MoTpedye BCTAHOBJICHHS pPEAJbHOTO CTaHy BHBYEHHS KOHKPETHOTO
npeaMeTa HayKOBOIO IMi3HaHHs. BkazaHe m03Bojsie 3’sCyBaTH K HEHOJIKH, TaK 1
mepeBarn MOro JIOCHIUKEHHsS, a TakKoX JOBECTH HayKOBY HEOOXIIHICTb

(HaykOo3HABYMH  MOTEHIad) JOCHIKyBaHOI  mpoOiematuku.  Jlochimkyrodu
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mpo0JIeMaTUKy CyIOBOi MPAaBOTBOPUYOCTI, MOKHA BHUSBHUTH JIOCHUTh TpHUBAIy Ta
JTUCKYCIMHY 1CTOPIiO ii JTOCHIIKEHHs, OCKUIbKH BKa3aHE 3YMOBIIOETHCA AISUIbHICTIO
CyJIOBOi BJIaJiy Ta PoJii Cy0’€KTIB CYJAOBOI BJIaJIH, II0 HA CHOTOHI BUXOJHUTH 32 MEXI
3BUYHOTO (KJIACHYHOTO) CYJIOYMHCTBA K PI3HOBHUIY MTPaBO3aCTOCOBHOI MisUTBHOCTI. B
YMOBax ChOT'OJICHHS, TOOTO B yMOBax pedopMaliiiHuX MPOIIECiB, 10 BiA0YBAIOTHCS
Ha TepUTOPii cydacHOi YKpaiHCHKOI JepKaBH, KJIIFOUOBUM ITUTAHHAM y CYI0BiH chepi
€ aHaji3 1 JOCHI/DKCHHS 3aCTOCYBaHHSA CYyJIOBOI IPAaBOTBOPYOCTI. 3a3HAYCHE
3MIACHIOETBCS HUISIXOM TEOPETUYHOTO Ta EMIIPUYHOrO BUIIPOOOBYBAHHS, TOOTO
YCBITOMJICHHSI W OCMHCIICHHSI TIPEJACTaBHUKAMH JCP’KaBHOI BJIaaH, TPOMAaICHKAM
CYCIUJIBCTBOM, MPaBHUKAaMU — MPUCTOCYBaHHS pehOopMaTOPCHKUX HOBAI y CyI0BIN
cUcTeMi, TOOTO BTIJICHHS OCHOBOIIOJIOKHUX 3acaJl JEMOKPATUYHOIO 3MICTY, SIKI
OepyTh BHTOKHM 3 HaMKpaIuX €BPOMEHCHKUX MPAKTHK, IO CTATH MPHUKIAAOM IS
0aratb0X pO3BHHEHUX KpaiH cBITYy. [IpoTe HEOOXiJHO 3a3HAYUTH, IO HE 3aBXKIU
3apyOIKHHUI JTOCBiJI, SKUW B3ATHUN 32 OCHOBY Yy MPOBEJEHHI HaIlllOHATLHUX pedopm,
Hajae OakaHWil (OYIKyBaHUM) pe3yibTaT, TOMY IO HE BPaXOBYIOThCS OCOOJIMBOCTI
MEHTAJITETY, PIBEHb NMPABOBOTO HIT1113MY (MPaBOBOTO PO3BUTKY), CTATICTh MPABOBUX
TpajaMIIiil, a TAKOXK KyJIbTYPHHUX 1 MPABOBUX LIHHOCTEH.

B yMoBax mIBMIKOTro po3BUTKY CYCHIIBHUX BIIHOCHH, €HEPT1AHOI PO30YI0BU
JIep’KaBHOCTI B YKpaiHi Ta i1 MpaBOBOi CUCTEMH POJIb CYly Y MPAKTUYHIN IOPUANYHINA
TUSTBHOCTI CYTTEBO 3pOCTa€ Ta 3HAYHO PO3MIMPIOIOTHCA MEX1, 3MICT 1 HACIHIJIKH
BIUTUBY CYyJZly Ha )KUTTEISUIbHICTh CYCIIILCTBA. Ha 11bOMy eTari 1ep»aBHOCTI Cy/10Ba
JISUTBHICTD BJKE HE MOXKE€ 0OMEXYBAaTUCh TUTBKU CYJIOBUM MPABO3aCTOCYBAHHSIM.

HocnipkeHHs: po0iaeMaTUKU CyA0BOi MPAaBOTBOPUOCTI Ta aKTUBHOCTI CYIAIB Y
cdepl mpaBOTBOPYOCTI MEPIOAMYHO TepeOyBae B KOJI HAYKOBOi yBaru SIK YYCHHX-
NPaBHUKIB, TaK 1 IOPUCTIB-MPAKTUKIB. Ha *anb, yHACHIJOK ICTOPUYHMX MOIIN 1
MOMANBIIOTO  PO3BUTKY  YKpPAaiHCHKOI JEp)KaBU TOBHOI[IHHE  YCBIJOMJICHHS
NOTEHI1aTy CyJI0BOi MPaBOTBOPUOCTI 11I€ HE B1AOYIIOCS.

Bigrak, MeToro miapo3ainy € JOCHIIKEHHS €TaliB CTaHOBJICHHS Ta PO3BUTKY
CyZIOBO1 MPAaBOTBOPUYOCTI B YKpaiHi Ta CBITI, aHAJI3 ICTOPUYHUX 3MIH 1 BUSBICHHS

Cy4acHUX TEHJCHIIHN y 1 chepi.
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3nificHiol0oun  Oyab-SK€  HAyKOBO-IOPUAMYHE  JOCHIIDKEHHS, MepeayciMm
NOTPIOHO BCTAaHOBUTH CyYacHHM piBeHb (CTaH) BUBYEHHS BIJIMOBIAHOTO IMpeaMera
HAyKOBOI'O TOLIYKY IIOAO0 TEOPETUYHHUX 1 MPAKTUYHUX 00’ €KTUBHUX 3HaHb. Bkazane
JI03BOJIUTH BUOKPEMUTH KJIIOYOBI HAMpsSMH, MMPOAHATI3yBaTH MEpeBaru Ta HEJOJIKU
HAyKOBOTI'O MI3HAHHS CTOCOBHO MPEAMETA JTOCHIKEHHS, BU3BHAYUTH T1 aCHEKTH, SIKI €
HalMEHII JTOCIIIPKEHUMH, Ta SIK1 JOTIOMOKYTh PO3KPUTHU NMPOOIEMAaTUKy 1 HAyKOBUI
MOTEHITiaN, o MOTpeOye BIAMOBIAHOTO omparfoBaHHsS HaykoBisaMmu. II[o6 kparie
PO3KPUTH TIPAaBOBY CYTHICTh (IIPUPOJY) CYAOBOi MPaBOTBOPUOCTI HEOOXITHO
JTOCHIANTH ii icTopiorpadiro. Perpoanani3 (icropiorpadis) 3aBxau 103BOJISIE TTIMOOKO
TOCTiANTA OyNb-SKH TMPABOBUN TPOIEC YM SIBUIIE, BUBUUTH MPUUYUHU IOTO
BUHUKHEHHS, INPOLIEC HOro po3BUTKY, (PAKTOPU BIUIMBY, a TAaKOX ypaxyBaTh BKe
HasBHI HAayKOB1 HallpallOBaHHs y BIANOBIAHINA cdepi Ta BHUKIIOYAE MOMXIUBICTH
JTOMYIIEHHS TOMUJIOK abo myomroBansb [16, ¢. 115].

BuBueHHs cy10BO1 IPaBOTBOPUOCTI Ta ii MpoOJeMaTUKU HUHI B)KE€ Ma€ JOCUTh
TpUBAIUM TUISIX (ICTOPiKO) HAMpalfoBaHb, 1[0 CIHPUYMHEHO pePOpMyBaHHSAM Ta
OCYYaCHEHHSIM CYJIOBOi T'JIKM BJIaJ{, 3MIHAMHU TISJIBHOCTI Cy0’€KTIB Cy/lI0BOi Biagu
Ta BUXOJIOM MPaBO3aCTOCOBHOI JISJILHOCTI 32 MEX1 KJIACUYHOro cyAaounmHcTBa. Kpim
TOTO, BPaXOBYIOUH IIBHUJKI 3MiHA B PO3BUTKY CYCHIJIBHUX BIIHOCHH 1 CHOTOJIHIIIHI
peauii: BiliHa B YkpaiHni, mangemis COVID-19, ekoHomMiuH1 Kpu3H, 110 CIPUIUHIOIOTH
HECTAaOUIBHICTh Yy CBITI, MOXEMO CIIOCTEpiratv ajanTaiilo Ta po30yAoBY sK
JIEp’)KaBHOCTI B YKpaiHi, Tak 1 1l MpaBOBOi CHUCTEMH, PO3BUTOK I1H(MOpMAIIITHUX
TEXHOJIOT1IM Ta 3MIHM POJl CyAy B JKUTTENISUIBHOCTI CYCHUIbCTBA Ta MOro
3aCTOCYBaHHS y MPAKTUYHIA JISIIBHOCTI.

Sk 3a3nauana K.I'. KpaBuyk, cynoBa AisUIbHICTD YK€ HE MOXXe 0OMEKyBaTHCh
BUKJIIOYHO CYJOBHMM IPABO3aCTOCYBAaHHSAM, BOHA I'PYHTOBHO IHTETPYETHCS 1 B 1HIII
chepu Ta HampsMHU FOPUIAYHOI MPAKTUYHOI MISUTBHOCTI, CYTTE€BO BIUIMBAE 1 Ha
IOPUIMYHY HAyKOBY Ta OCBITHIO JISUIbHICTh, BH3HAYaIOUW NOTPeOU HAYKOBOIO
Mi3HAHHS JEepP>KaBHO-IIPABOBUX SIBUIL, KOPETyIOUYM 3MICT 1 ()OpMH MPaBOBOi OCBITH
[70, c.15]. HocmimxenHs ictopiorpadii cyaoBoi MpaBOTBOPUOCTI AAcTh 3MOTY

HpoaHaHi?)YBaTI/I, 3’$ICYB8,TI/I Ta CUCTCMATU3yBAaTH CTaH 3HAHb, BUOKPCMUTH OCHOBHI
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HampssIMM HAayKOBOTO BHUBYEHHS POJII CYAOBOI MPABOTBOPUYOCTI B CHCTEMI SIBHIILL
IpaBOBOi JIHCHOCTI (peanbHOCTi), BHUOKPEMHTH IUIOLIMHY, SIKa € HalWMeHII
JOCITKEHOIO 1 TOTpeOye BIAMOBIAHOTO OMPAIIOBAaHHS HAYKOBISIMH.

Jns  JOCHiDKeHHS  HAayKOBUX MpoOJjeM CyJOBOi MPaBOTBOPYOCTI B
HaIllOHAJIBHIM 1 3apyO1KHIN JiTepaTypl BUKOPHUCTOBYIOThH TaKi METOAM Ta HAIIPSIMU:

— TIOPIBHSUIBHO-TIPAaBOBUM MeTOJ (TIOPIBHSHHS Ta CHIBCTABICHHS IOPUIUYHOI
HAYKOBOI JITEpaTypH);

— (opManbHO-JIOTIYHUM METOJ (JOCHIKEHHs] 1 BHUBYCHHS JIepXKaBHO-
MPABOBUX CYJOBUX SIBUIII 3a JOTIOMOTOI0 OCHOBHMX 3aKOHIB (hOPMaJIbHO1 JIOTIKH);

— aHam3  (QYHKIIOHYBaHHS  CYJOBHX OpraHiB  3apyODLKHHX  JiepXkKaB
(mociimkeHHs OCOOJIMBOI Ta CHEIladbHOI JITEepaTypu 1 HampaioBaHb y cdepi
(yHKLIOHYBaHHS JISJIBHOCTI CYyJJOBUX OpPraHiB 3apyOIKHUX JIepXKaB);

— JIOCJIIJ)KEHHSI 3aKOHOJaBCTBA KOHTUHEHTAIIbHUX MPABOBUX CHUCTEM;

— aHaJi3 CyJ0BOi IPAKTUKH, SIK HAI[IOHAJIBHOI TaK 1 3apyODKHOT (JOCTIKEHHS
pE3yNbTATIB CYAOBOI MPaBOTBOPYOCTI y IOPUAMYHIN HAyKOBIM JiTeparypi, TOOTO
SIBUIIIA, K1 P13HI 32 CBOEIO MPUPOJIOI0);

— HAYKOBUHM aHalli3 CYyAOBMX HPELENCHTIB 1 CYAOBUX NPABOBUX MO3ULINA
CyIJiB;

— TEOpPEeTUYHE JOCHIKEHHS CYJOBOTO pPO3CYQy Ta  IPaBOIOJIOKEHb
(mocnimKeHHs 3B’S3KY 13 JIOTIYHOIO OIEpallielo BUOOPY cepell MOXKJIMBUX BaplaHTIB
3aKOHOJIJAaBCTBa, TOOTO 3YMOBJICHICTh BIJIHOCHOIO HEBU3HAUYEHICTIO TIpaBa, IO
3a0e3neyye MOXIJIHMBICTh YXBaJIGHHS HE JHIIE 3aKOHHOTO, a W CHpPaBeIIMBOTO
CYJIOBOTO PIILICHHS).

st mociimkenHst ictopiorpadii mpoOieMaTHKX CyAO0BOi MPaBOTBOPYOCTI
HaNOUIbII €PEKTUBHUM 3 HAYKOBOT TOUKH 30pY € BUKOPUCTAHHS 1CTOPUKO-IIPABOBOTO
METONy, SIKMH HaJa€e 3MOTY OXapaKTepU3yBaTH HAyKOBY HOBH3HY IpeaMeTa
JOCTI)KEHHS, BCTAHOBUTH CTYIiHb PO3BUTKY 3HAHb Ta 17eH, SKI MpeICTaBJCHI B
CyYacCHHUX MIAX0Jax 0 PO3YMIHHS OCOOIMBOCTEN MOCIIIKYBAHOTO SIBUIIA, & TAKOX
BUYEPITHO 3’sICyBaTW HEAONIKM Ta BU3HAUWTU MOJANbIII MEPCHEKTHBU HAYyKOBOTO

MMI3HAHHS.
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BuBueHHs1 ysBi€Hb NP0 CYIOBY MPABOTBOPYICTH [I03BOJISIE HArOJOCHUTH Ha
HEJOJIKaX MPAaKTUYHOI CTOPOHU MPABOTBOPUOI AISTBHOCTI Ta 3BEPHYTH yBary Cy[IiB
Ha MPOTAJIMHUA YM KOJI31i, 110 B KIHIIEBOMY pPEe3yJIbTaTi J03BOJIUTH OHOBUTH MPABOBE
PETYIIOBaHHS, TMOJO0JAaTH HEAOJMIKM 3aKOHOJABCTBA, MIABUIIUTH €(PEKTUBHICTH
MPaBOBOTO PETYJIIOBAHHS, a TaKOX BHOKPEMUTH METOJIOJIOTIYHI OCHOBH IS
peanizaiii Ta OOIPYHTYBaHHS KOHUENTYaJbHUX IOJOKEHb IOJ0 BIOCKOHAJICHHS
MEXaHi3My 3/1IHCHEHHS CYJJOBOi IPaBOTBOPUOCTI.

bepyun 5o yBaru 3HauHMI PiBEHh HAYKOBOi 3aIlIKaBJICHOCTI B JOCIIKCHHI
CyJIOBOi MPaBOTBOPUOCTI, HEOOXITHOIO YMOBOIO ISl ii PO3KPUTTS € BCTAHOBJICHHS
IOPUANYHOI TPUPOAM CYAOBOI TPABOTBOPYOCTi, TOOTO BHBYEHHSA HAYKOBHUX
HapaloBaHb, 110 MOB’sI3aH1 3 MPUPOJIOK CYA0BOI MPABOTBOPUOCTI, SIKY BITHOCSTH
0 0COOJIMBOrO PIZHOBHAY IOPUAMYHOI MPaBOTBOpUOi AisuibHOCTI. Haykose
JOCIIIJIKEHHSI PO3BUTKY (icTopiorpadii) CBITOTISIHOTO Ti3HAHHS MPO CYJOBY
IPABOTBOPYICTh B IOPUAMYHIN Haylll CIPUATHUME 3 SICYBaHHIO, Ha SIKOMY caMe eTarl
nepeOyBalOTh HAYKOB1 OIpAIlOBAHHS Ta CBITOIVIAJHI YSBJIEHHS MpPO CYAOBY
IPaBOTBOPYICTh, @ TaKOX JIO3BOJINTh BHOKPEMHUTH NEPCIEKTUBHI HampsMu
MOJAJIBIIOI HAYKOBOI PO3POOKH, T03BOJUTH OXApaKTEPU3yBaTH Ta AOCTIAUTH IXHE
3HAYEHHS 1151 HAYKOBOTO JIOCIIIJIKEHHS.

Cran omnpaloBaHHs NpPOOJEMATHUKU CYJOBOi MPaBOTBOPYOCTI BU3HAUAETHCS
pIBHEM JOCHIKEHb 1 PO3BUTKY HAYKOBHMX MIAXOMAIB JO BUBYEHHS L€l MpoOIeMHu.
Hapasi nonepeaHi JoCHiKEHHS B Tally31 CYJ0BOI TPAaBOTBOPUYOCTI 3pOOMIIN 3HAUHHIMA
BHECOK Y PO3BUTOK Ili€i MpOOIEeMHU Ta JO3BOJMUIN BCTAHOBUTH TE€BHI 3aKOHOMIPHOCTI
W TeHaeHIli y upoMmy mpoueci. OqHak HasBHA HHM3Ka MPoOJieM, SIKI 3aJIUIIAIOTHCS
HEJIOCTAaTHHO BUBYECHUMHU Ta MOTPEOYIOTH MOAAIBIIOTO TOCHIDKEHHSA. Y AMcCepTarlii
IJIaHY€EThCA MPOBECTH TJIMOOKMU aHalli3 LMUX Ta 1HIMX OpoldiieM, 100 3po3yMITH
CYTHICHI MEXaHI3MH CYJOBOi TIPABOTBOPYOCTI Ta 3ampoONOHYBaTH MPaKTUYHI
peKoMeHalli A MOJalbIIOro ii PO3BUTKY, a TaKOK MPOBECTH CTPYKTYpYyBaHHS
CYIOBOi TPAaBOTBOPYOCTi, IO JOTMOMOXKE MOKPAIIUTH MPaBO3aCTOCYBaHHS Ta
3a0€3MeUYnTH HAJICKHUI 3aXHUCT MPaB 1 CBOOO I JIIOJJUHU Ta TPOMA/ISTHIHA.

Tomy, HaykOBO-IOCHIAHA pOOOTA 3 JTOCHIIKEHHS CYAOBOI MPAaBOTBOPUYOCTI €
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BOXUJIMBUM HAmpsIMOM B IOPUIWYHIN Haylll, OCKUIBKM JI03BOJISIE BU3HAYUTH Ta
IpoaHali3yBaTH PI3HOMAHITHI MIAXOAM BUYEHHUX A0 IIi€i TeMu. Bkazanuii miapo3main
JTYcepTaliiHoi poOOTH MpUCBSYEHUN icTopiorpadii ompairoBaHHS MPOOIEMaTUKH
CyZIOBO1 TIPaBOTBOPYOCTI. BOauaeThCs, 1m0 A AKHAUTITMPIIOTO BUBUYCHHS I11€1 TeMU
MOTPIOHO CcHCTEMaTU3yBaTH IcTopiorpadito 3a pPI3HUMH KPUTEPISIMH, TaKHUMHU SK
reorpadiuHa MpUHAIECKHICT, aBTOpA, HAYKOBI Mpalll B CYCHUIBHUX Ta HOPUIUIHUX
HayKax, Tay3l IOpUINYHOI HAyKH Ta PI3HOBUJ Mpallb.

AHaJli3 HAayKOBMX HaMpaIlOBaHb BITUU3HSHMX 1 3apyODKHHUX HAyKOBIIB 13
npoOJieMaTUKA CYAOBOi TMPABOTBOPYOCTI, a TaKOX BHOKPEMIICHHS Tay3ei
IOPUINYHOI HAyKH, B SKHX TPOBOJUTHCS JOCHTIDKCHHS Ii€i TEMH Ta OKPECICHHS
icropiorpadii mpobieMaTUKU CYJO0BOi MPaBOTBOPUYOCTI, € BAXKIMUBUM €TalloOM Y
pPO3yMiHHI CYJIOBOI MPAaBOTBOPYOCTI Ta PO3BUTKY BITUYM3HAHOI HAYKU 3arajoM.
BuBueHHs pi3HUX KpUTEPIiB 1 CUCTEMAaTHU3Aallisl HAYKOBUX TMpallb JOTIOMOXKYTh O1IbIII
IOBHO PO3IJISHYTH MPOOJEMH CYJOBOi MPAaBOTBOPUOCTI Ta OKPECIUTH ii poib Y
MIPaBOBIN CUCTEMI.

Biarak, 3HauuMiCTh BHBYEHHS MPOOJIEMATUKH CYAOBOi MPaBOTBOPYOCTI B
HAyKOBIN JITEpaTypl ICTOTHO MIJBUINYETHCS BHACTIJOK TOTO, IO /10 HEJABHHOTO
4yacy TEOPETUKO-NPAaBOBI 3BEPHEHHS BUCHUX 110 MPUPOIHU MIPABOCYAS HE Malld Ta HE
HOCHUJIM KOMILJIEKCHOTO XapakTepy, a Oe3locepeaHbO CyJI0Ba IMPAaBOTBOPYICTD,
BIJIHOCHO, HE TaK JAaBHO CTaja MPEAMETOM YyBard BITUM3HSHUX YYEHUX-IOPUCTIB.
Hapasi B ropuauuniii mitepaTypi Opakye KOHIIENTyalbHO OOIPYHTOBAHOTO Ta
PO3KPUTOTO B IOPUIMYHUX MOHATTAX 1 KaTEropisix pPO3yMiHHS CIiBBIJIHOIICHHS
NpaBoOCYJJsl Ta MPaBOTBOpUOCTI. Y (axoBii jiTepaTypi CyAoBa MPaBOTBOPUICTH
0a3yeThbcsl Ha 3arallbHOEBPOIECUCHKUX IMIHHOCTAX 1 TEHHCHINSX, TOOTO MOCHJICHHS
pOJIi CYAOBHUX pILIEHB Y MPABOBUX CUCTEMAX POMaHO-T€PMAHCHKOT IPaBOBOi CIM’1, 10
AKOi 3a3BMuYail  BIZHOCATH 1 YKpaiHy. OCHOBHOIO MpoOJEMOI0  CYIOBOi
MIPaBOTBOPYOCTI B HAITIOHAJIbHIN 1 3apyO1KHIN HAYKOBIH JITEpaTypi € il OTOTOKHEHHS
3 IHIIUMU FOPUANYHUMH SBUIAMH 1 MPOLIECaMU, SK-TO CYJOBa MPAKTHKA, CYJO0BE
TIIyMa4eHHs], Cy/I0B€ MPaBO3aCTOCYBAaHHS TOILIO.

VYpaxoByro4uu J0OBOJII 3HAYHUK PIBEHb JIUCKYCIHHOCTI IIOJIO KOHIIEIIIII
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pO3yMiHHA (YHKI[IOHAJBHOTO MPHU3HAYEHHSA, POJIi Ta CYTHOCTI CYAOYMHCTBA, TOOTO
PO3IIMBYACTICTh HANpPSIMIB MOTO PO3BUTKY, 30KpeMa, B peali3allii MpaBOTBOPYOi
JISTTBHOCTI, @ TaKOX MPOOJIeM, 110 BUHUKAIOTh Y AISJILHOCTI CY/IiB Yepe3 MpOrajuHu
y TpaBOBOMY pETyJIOBaHHI CyJOBOi MpPaBOTBOPUOCTI B YKpaiHi, BHHHUKAE
HEOOX1THICTh IIIMOOKOTO Ta JIETaII30BAHOT'0 HAYKOBOT'O JOCIIKEHHS icTopiorpadii
Cyl0BOi TmpaBoTBopyOocTi. Lle mJacTh 3MOry BCTAaHOBUTH PIBEHb HayKOBOIO
COPUHHATTS CYAOBOI MPaBOTBOPUYOCTI, BU3HAYUTH CTaH Ii HAyKOBOTO TI3HAHHS Ta
BUOKPEMUTHU MEPCIEKTUBHI BEKTOPH 11 HAYKOBOTO MOIIYKY.

BinmoBigHO 0 BHKIAAEHOTO BHINE Ta, 3BEPTAIOYM YBary Ha JOCHTHh BHCOKHIA
pPIBEHb aKTyaJIbHOCTI HAYKOBOI'O BHBYEHHS CYJOBOI IPaBOTBOPYOCTI (SIKYy B’KE€ HHHI
MO’KHa BIJHECTHU JI0 SIBMILA MPABOBOi PEAILHOCTI), Pal[lOHAJIbHO PO3MIOYATH HAYKOBE
JOCJIIJIPKEHHSI 3 BCTAHOBJICHHSI Ta aHAJI3Y 1CTOPIl PO3BUTKY HAYKOBUX JIOCHIIKEHb
CyJIOBOT TPaBOTBOPYOCTI Ta ii poyi B CYIOBIA MISUIBHOCTI, IO B KIHIICBOMY
pe3ysbTaTi COpUATHME y3arajJbHEHHIO HAYKOBOT'O MI3HAHHS CYJJOBOI TPaBOTBOPUOCTI.

BapTo 3a3HaunTH, 1110 npaiii, B AKUX JOCIIIKYETHCA CYJI0BA IPABOTBOPUICTH, €
pPI3HUMH 3a 3MICTOM M 3ajie’KaTh BiJ CHOPSIMYBaHHS JOCJIIKEHHS, a TaKOX BIJI
HAyKOBOI Ta MPAaKTUYHOI CHPSIMOBAHOCTI MOCHIAHUKIB. OCHOBHI PI3HOBUAM Mpallb,
0 BHUBYAIOTh MPOOJEMATUKY CYIOBOi MPaBOTBOPUOCTi, Taki: MoHorpadii Ta
MIIPYYHUKHA, TIPUCBAYEHI MpoOjeMaM CyJIOBOI MPaBOTBOPYOCTI 3arajiom abo B
OKpeMHMX Trajy3siX IpaBa; HAyKOBI CTaTTI B CHELIaTI30BaHMX BHJAHHSX, W10
JOCITIIKYIOTh OKPEMI acleKTH CYyJ0BOi MPaBOTBOPUYOCTI; HOPMATUBHO-TIPABOBI aKTH,
IO PETYNIOITH MOPAI0OK (POPMYBaHHS Ta 3aCTOCYBaHHS CyIOBOI MPAKTHKH; CYAOBI
pILIEHHS, 10 BiIOOpaXaroTh MPAKTUYHY peali3aliio CyA0BOi MPaBOTBOPYOCTI B
KOHKPETHUX CHpaBax; aHAJIITAYHI JOIMOBIAlI Ta IOCHIIHKCHHS, IO IPOBOIAATHCS
JEp>)KaBHUMU OpraHamMH, MIDKHAPOJAHMMM OpraHi3alisiMd, HAyKOBUMHU LEHTPAMH,
IOpUINYHUME  (ipMaMHu  TOIO; JAuWcCepTaiii Ta aBTopedeparH, 3axHIleHl Y
BIJIMOBITHUX HAYKOBUX YCTAHOBaxX, IO TMPHUCBSYEHI mpobdiieMaM  CyIOBOi
PaBOTBOPYOCTI; KOH(epeHliiHI Marepianu, 30IpHUKM HAYKOBUX Mpallb Ta 1HIII
JIOKYMEHTH, IO BIJOOpaXaroTh PI3HOMAHITHI MIIXOIU 1O JOCTIIHKEHHS MpooiieM

CYJIOBOi MPABOTBOPUYOCTI; PI3HOMAHITHICTh P13HOBU/IIB Mpallb CBIIUYUTH MPO IIHUPOKY
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TEMaTUYHY Ta METOJOJOTIYHY 0a3y AOCTIIKEHHS MpoOsieM CyA0BO1 MPaBOTBOPUOCTI,
sKa CTAHOBHUTH BAXJIMBUI HAIPSIM Y HAYKOBUX JOCTIDKCHHSIX y cepi mpana.

Jlns Ol MOBHOTO  BCTAHOBJICHHS  icTopiorpadii  JOCHIIKEHHS 3
mpoOJIeMaTUKA CyIOBOI TPABOTBOPYOCTI HEOOXITHO CHCTEMATH3YBAaTH HAsBHY
Jitepatypy (icropiorpadiro) Ha OCHOBI PI3HUX KPUTEPIiB, BKIOUYAIOUM TeorpadiuHy
MIPUHAJICKHICTh aBTOPA, HAYKOBI Mpalli B CYCIMUIBHUX Ta IOPUIUYHUX HayKax, Tarysi
IOpUANYHOI HAayKW Ta PI3HOBHI Tparb. lle mM03BOIUTH OTpuMaTd OUIBII TTOBHE
PO3YMIHHS 1CTOPIi Ta CydacHUX TEHACHIINA y JOCIIKEHHI I1€1 TEMAaTUKHU.

Tak, JOCTHIKEHHSM  3arajJbHOTCOPETHYHOI  MPOOJEMAaTHKH  CYIOBOL
MIPaBOTBOPYOCTI B YKpaiHi MPUCBSIYCHO HU3KY HAYKOBHUX TPAIlh TaKMX YUCHHX, 5K
JM. benos, LI'. boecynoBcbka, B.Jl. bpunnes, I'.O.Tonoau, M.}O. ['opGans,
C.H. I'ycapeB, P.®.I'puntok, H.A.T'ypanenko, €.C.dypuos, I[.M. Kaposcbka,
A.Il. 3aenp, I.C. IBanropa, b.B.Kamunoscekuii, M.I. Ko3ro6pa, A.M. Konomii,
B.B. Koctunpknii, I1.A. Komap, O.C. KonuroBa, K.I'. KpaBuyk, H.C. Ky3Henona,
B.B. Jlazapes, B.B. Jlemak, O.C. Jlunnuk, .. Jlunak, JI.A. JIyus, P.A. Malinanuk,
C.I. Makcumos, b.B. Manumes, O.0. Maptunenko, T.B. Mixaiinina, O.M. OBepuyk,
H.M. Oniuienko, M.B. OHimyk, A.O. OcayineHko, H.M. [TapxomeHKo,
M.M. Ilennropa, O.B. Ilerpummn, B.IIL. I[InaBuu, C.B.IlnaBuu, C.II. ITorpeGHsK,
C.O. llorpiouuii, II.M. Pa6inoBuu, T.B. Pocik, f.M. Pomantok, 1O.}O. Ps6uenko,
M.B. CaBuun, O.[. Cesaroupkuii, B.O. Cepatok, A.O. CeniBanos, C.I'. CepboriH,
O.®0. Ckakyn, O.B. Ckpunnrok, L. Coigenko, H.B. Cremuk, 1.O. Tecmrox,
M.B. 11gik, B.M. Illanosan, C.B. llleBuyk, }O.C. lllemiury4yeHko Ta iH.

3 no3uii 1cTOpUKO-Pi10cOOCHKOT0 PO3YMIHHS POJIl CY0BOi MPAKTUKU TMPHU
3MIIMCHEHH] TTPaBOTBOPYOCTI, 30KpeMa CyJI0BO1 MPABOTBOPUOCTI, JOCHTIKyBaHE HAMH
MUTaHHS PO3KPUBAJIOCS Yy Mpalsix TakuxX npaBHUKIB, sk O.M. banunceka, 1.O. bus,
C.B. bo6opoauk, B.M. BoBk, O.A. Bonosuk, T.3.Tl'apacumiB, B.B. [lenucenxo,
B.H. lenucora, X.O. [Izeitko, O.B. 3aituyk, JLI. 3amopceka, M.I. Karaniii,
M.C. Kenbman, A.A. Koznoscekuii, C.I. MakcumoB, H.B. Mamuenko, /[.I'. Manbko,
KO.M. O6opoTos, H.M. Ilapxomenko, O.B. [lerpummuH, C.I1. TlorpebHsik,
€.10. ITonsgucekuit,  I1.M. PaGinouu,  C.II. PaGinoBuu,  A.B. CkopoGaratos,
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C.C. CnuBka, A.A. Cokonoga, B.A. Tamii, B.A. Tpodumenko,
J1.1O. Xopomkoscrka, O.1. Harmrok, FO.C. [llemiryuenko Ta iH.

[Tornmubnenum  JOCHIKEHHSIM — rajay3eBoi  MpoOJEeMaTUKH  CYJIOBOI
MPABOTBOPUYOCTI Y BITUU3HIHIHN IOPUIUYHIN HAYIIl 3aiIMAIOTHCS B MEXKaXx:

— KOHCTUTYLIHOTO TIpaBa: M.B. bBypoMeHChKHIT € aBTOpOM Mpallh 3 Teopii Ta
MPaKTUKU CYJIOBOi Biaau B €Bpori Ta YkpaiHi. BiH gociikye NUTaHHS 1100
3a0e3MeyeHHs He3aIeKHOCTI Ta €ePEKTUBHOCTI pOOOTH CYIiB, 30KpeMa 3BEpTa€ yBary
Ha TpoOJeMu CyaoBoi pedopMHu, poji CyI0BOi IPaBOTBOPYOCTI B 3aXHUCTI IpaB
moanan; C.II. ['onmoBatuii y CBOiX mpalsix BHOKPEMIIOE CYAOBY TMPAKTUKY Ta
PaBOTBOPYICTh SIK HOBY MOXIIMBICTh IIOAO 3aXUCTy MpaB JIOAUHU B YKpaiHi;
M.B. Tecnenko anamizye npaBoBi nosuiii Koncturyniitnoro Cyny Ykpainu, siki €
JUKEPEJIOM TIpaBa Ta 3/1aTHI 3alIOBHIOBATH MPOTAJIMHUA B 3aKOHOJABCTBI M BUPIITYBaTH
komi3ii B HhoMy; I1.M. Tkauyk y CBOIX AOCHIDKEHHSIX BKa3ye, 110 MPaBOB1 MO3MUIIIT
Koucrurymiinoro Cyny VYkpaiHu € pe3ylbTaTtoM IHTepIpeTanii MOoJ0KEeHb
Konctutynii ta 3akoHiB Ykpainu. Ilosumis KoucrutymiitHoro Cyny VYkpainu €
TIYMAau€HHSM TO3MINT 3aKOHOJABIA 1 CKJIAJOBOIO BIAMOBITHUX HOPM, a TaKOXK €
y3arajJbHEHHSIM TEOpii MpaBa, PO3yMIHHSAM [1i KOHCTUTYLIHHO-IIPABOBUX MPUIIKCIB
BIJIMOBITHO /10 KOHKPETHOI MpaBoBoi cutyarii; B.JI. demopenko € mpoBiaHUM
BITUM3HSIHUM BUYCHUM, KOTPUU MOCIIKYE TUTAHHSA TEOpil Ta MPAKTUKU CYAO0BOi
BIaAM B YKpaiHi, 3a0e3MeyUeHHs HEe3aJIeKHOCTI Ta e()EeKTUBHOCTI poOOOTH CYIIB,
3BEpTa€ yBary Ha MHUTAaHHA PO3BUTKY CYAOBOI BJIaJu Ta 3MIHM 3aKOHOJABCTBA B
KOHCTUTYI1IHIA cepl i po3KpUBa€E OCOOIMBOCTI MPABOTBOPUOiT TEXHIKH;

—quBUIbHOTO  TpaBa:  [.B. ApictoBa  JmoCHixKye  1HCTUTYT  CYAOBOIi
IPAaBOTBOPYOCTI 3 TOYKU 30py MIJACTaB 1 MPOLECYaJbHOTO ajlropuTtMy HOro nii B
IMBUILHOMY CYJJOYMHCTB1 YKpaiHu, Ik MailOyTHHO1 CKJIaJI0BO1 CYJOBUX MPELEAECHTIB;
[".Il. Tumuenko, FO.O. KoTBsikOBChKHMI — YKpaiHChbKI HAayKOBLI, SIKI JIOCHIIKYIOTb
CYJIOBY MPABOTBOPYICTh Yy Tally3l HHUBUIHLHOTO MpaBa. BoHM po3risnaioTh 1HCTHUTYT
CyJIOBOi TPaBOTBOPUOCTI Ta ii 3B’SI30K 3 IHCTUTYTOM 3aKOHOJABYUX IPOTAJIWH B
1CTOPUKO-TIPABOBOMY PO3Pi3i PO3BUTKY IUBIILHOTO CYJOUYMHCTBA, @ TAKOXK MPUYUHU

BHUHHUKHCHHS 3aKOHOJABYUX IIPOraJInH 1 IUIAXIB 1X IMOAOJaHHA 3a paXyHOK CYI[OBOT
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IpaBOTBOpUOCTI B LUBUIBHOMY cyaounHcTBl; M.IL. Kypuno poskpuBae nuisaxu
CTAHOBJICHHS HAI[IOHAJBHOI CYZOBOi HOPMOTBOPYOCTI Ta TUX OO ’€KTUBHUX MIICTaB,
0 3YMOBJIOIOTH CY/AJIBCHKY JISUIBHICTH JO TAaKOro IPAaBOTBOPYOTO IMpOIIECy, a
TaKOXX TOJOJIAaHHS 3aKOHOJABUMX MPOTAIMH 32 PaxyHOK CYAOBOI MPaBOTBOPUOCTI,
sKa Hapasl € 00’ €KTUBHOIO peabHICTIO B IUBUIbHOMY cyno4uHCTBI; C.O. [TorpioHuit
— JIOKTOp IOpUIMYHMX HayK, cyans KacamiiiHoro uuBUIBHOTO Cyay y CKJaii
Bepxosuoro Cyay, siKHil y CBOiX MpallsiX BUBYA€ OCHOBHI JDKEpea peryasiTOpHOrO
BIUIMBY Ha IMBUIbHI BIJHOCMHUM B YKpaiHi, CIIBBIJHOIIEHHS 3aKOHOJIaBYOTO
peryiioBaHHS UMBUIPHUX BITHOCHUH, CaMOPETYJIOBAaHHA Ta pEryJIOBaHHS 3a
JIOTIOMOTOI0 aKTIB CYJIOBOi MPABOTBOPYOCTI;

—rocnoaapcbkoro mpapa: H.B. 3aropoaHss y CBOiX HayKOBHX IIparisx
JOCTIKYE TEOPETUUHY Ta MPAKTUYHY aKTyaJbHICTh MPEIEeIeHTHOI CUCTEMH JKEpe
rOCIOAAPChKOTO TMPOIIECYalbHOr0 MpaBa YKpaiHM Ta i CTPYKTYpHHX €JIEMEHTIB;
B.B. Pe3nikoBa — HajaHHsS BHUIIMM cyJaoBuM iHcTaHiisM (BepxoBHomy Cyny)
PaBOTBOPUOi (PYHKIIIT Ta BOPOBAHKEHHSI BKa3aHOTO B TOCIOAAPChKE CYIOYHMHCTBO;
B.I. TatbkoB — CYKYIHICTh AUCKYCIHHUX MUTaHb 3a0€3MEUYEHHS €JIHOCTI CYAO0BOi
NpaKkTUKU B rocnogapcbkomy cyfaounHcTBi; O.0. XylneHKo — aHajizye yMOBH Ta
OOMEXEHHS CYJIO0BOI MPABOTBOPYOCTI B MUTAHHSIX TOCHOJAPCHKOI FOPUCAMKIIIT;
B.O. lllep6una — BUAaTHUN YKpaiHCHKUN HAYKOBEIlb, SIKUW JOCTIIKY€E TPOOIeMH
yIOCKOHAJIEHHS TOCMOIaPCHKOTO 1 TOCTIOAPCHKOTO MPOIIECYATbHOTO 3aKOHO/IaBCTBA,
30KpeMa IIIIXOM 3aCTOCYBaHHS CyJJ0BOi IPaBOTBOPUOCTI,;

— KkpuMiHanpHOrOo mpaBa: O.M. J[po3nqoB y CBOiX HAyKOBUX Mpalsix
BUOKPEMJIIOE CYJIOBY MPABOTBOPUICTh SK XapaKTEPHO-BU3HAUYCHHUI Halip CrocoOiB
CTBOPCHHSI TPABOMOJIOKEHh 3 METOI BJIOCKOHAJEHHS BUMOT KPHUMIHAJIBHOTO
3aKOHOAABCTBA; y cBOix jgociaimkeHHsx O.B. KammiHoi yBara 3ocepemkyeTbesl Ha
OpaBOTBOPYIA  poyli  CyJIOBOi MPAaKTUKU B  KPUMIHAIBHOMY  CYJOYMHCTBI;
I".JI. CtpexxHeB 3a3Hauae, M0 CyA0Ba MPABOTBOPUICTh HEOOXIAHA ISl KOHKPETH3AIlli
KPUMIHAJBLHOTO 3aKOHOJABCTBA Ta IX akTyami3ailii, TOOTO NPHUCTOCYBaHHS [0
KOHKPETHHMX CUTYallli, 110 € MPEeAMETOM pO3TJsAy CyAy, 3 ypaxyBaHHAM Oe3miul

tII/IHHI/IKiB, K1 BINIMBAIOTh HA YXBAJICHHS CYyJ0BOTO piH.I@HHSI;



52

—anMinictpatuBHoro  mpaBa:  O.l. KpaBueHko — Jmocimipkye — CyIOBY
IPaBOTBOPYICTH B aMIHICTPAaTUBHOMY CYJOUYMHCTBI Ta i ocobmuBocti; O.B. My3a y
CBOIX HAYKOBHUX MPAISIX OCMUCIIOE BIUTUB PIIIIEHh OpraHiB CyJ0BOI BJIaJW Ha MPOIIEC
3aCTOCYBaHHA HOPM aJMIHICTPAaTUBHOTO 3aKOHOJAaBCTBAa. BueHMil BKka3ye Ha
BOKJIMBICTh BH3HAYEHHS HOBITHHOI CUCTEMH JIKEpEN aaMIHICTPATUBHOIO IpaBa 3
METOI (POpMyIIIOBaHHS POJII CYAOBUX PIIMIEHb IS JUHAMIKM aJIMIHICTPATHBHUX
npaBoBifHOocHH;, B.B. InbkoB po3rismae mxepena mpaBa B aaMiHICTPAaTUBHOMY
CYyJIOYMHCTBI, III0 MICTSATh TIPAaBOBI HOPMH, SKI € PE3yJbTaTOM CYyJA0BOI
MPABOTBOPYOCTI, BHACIOK YOTO HUKYECTOSIII CYJ MOBUHHI OCUJIATUCS HA HUX Y
CBOIX pILIECHHSX;

—tpynoBoro mpasa: JI.A. Koputko, B.Jl. FOpuummH nocmimKyoTh CcydacHi
TEH/ICHIIII CTOCOBHO BILTUBY MPaBOTBOPYOCTI €BPOMEHCHKOTO Cyay 3 MpaB JIIOJAUHU
ta KoncrutymiitHoro Cyny Ykpainu Ha Tpynose 3akoHonaBctBo; O.0. KiT BuBUae
aKTH CYJIIB 3arajibHOI FOPUCIUKLII K JKepena Tpyaosoro npasa; A.M. Komapenko y
CBOIX HAyKOBHX MpaIlsIX PO3TJsAae MUTAHHS CYJOBOTO MPEIENEeHTY, WOTO mepeBar i
3acTepexkeHb, 3HAUCHHSI CY/I0BOI MPAKTUKU Ta MPABOTBOPUOCTI MPHU PO3IIISAII CIPAB 1
MOKJIMBOCTI i1 BMKOPUCTaHHS K JpKepena mIpaBa YKpaiHM B3araji i TpyAOBOIO
paBa 30KpeMa.

Bapro 3BepHyTH yBary Ha Te, III0 HaBEACHI B MEPENIKY BITUYM3HSIHI HAYKOBII,
K1 JTOCHIIKYIOTh CYJIOBY NMPAaBOTBOPUICTh y PIZHMX Tally3sX MpaBa, HE € €IUHUMHU
JOCIIiTHUKaMU 11i€i TeMu. TOoOTO HasiBHA 3HAYHA KUIBKICTh IHIIUX BUYEHUX-IOPHUCTIB,
Kl TaK0XX BHBYAIOTh CYJOBY IMPaBOTBOPYICTb, NPOTE€ BOHM HE OYyJIM BKIIIOUEHI B
HaBe[eHW BuIle Tepernik. OKpiM TOro, 3BaKarOUuW Ha JOCUThH IIUPOKHH CIIEKTP
JOCIIJIKEHHSI CY/IOBOI MPaBOTBOPYOCTI B KpaiHaX KOHTHMHEHTAJIBHOI Ta 3arajibHOi
CUCTEeMH TIpaBa, Oarato HAyKOBIIB 3alMalOThCAd IIUM TUTaHHAM Y CBOIX
nociimkeHHsax. Cepell yUeHHUX, sIK1 JOCTIKYBaId CyJOBY MPaBOTBOPUICTh Yy KpaiHax
KOHTHHEHTAJLHOI Ta 3arajibHO1 CUCTEMH TIPaBa, MOKHA B1JI3HAYUTH:

— bpyno ne Birre (Bruno De Witte) — Oenbriiicbkuii BUeHUN-TIPaBHUK, KU
BUBYAE€ poOJb CyaoBoi Biuaaum B EBpomeiickkomy Coro3i Ta 11 BIUIMB Ha

PaBOTBOPYICTB;
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—T'anc Kenwszen (Hans Kelsen) — aBctpiiicbkuii topuct i ¢ingocod mpasa,
3aCHOBHUK HOPMAaTHUBICTCHKOI T€OPii IpaBa, sika, CBOEIO YEProl0, CKIanacs Ha OCHOBI
METOJI0JIOT1i, BUPOOJICHOT B IOPUIMYHOMY TTO3UTHBI3MI — BKa3yBaB Ha T€, IO CYII1
OepyTh y4acTh y IPaBOTBOPUOCTI,

—I'netinep Epnangec (Gleider Hernandez) — Oenbridicbkuii mpodecop
MDKHApPOHOTO MyOJIYHOTO TpaBa, SIKUM Y CBOIX MpalsgxX JOCIIIKYBAaB MIKHAPOIHY
CYZIOBY MPAaBOTBOPYICTb;

— EnBapn MakBinni (Edward McWhinney) — xaHaJaCbkuil IOPUCT 1 BUCHHUH,
KOTPHUIl CIeliaii3yBaBcs Ha KOHCTUTYLIMHOMY Ta MDKHApOAHOMY IpaBi. Y CBOiX
HAayKOBHUX Mpalsix OCMUCIIOBAB CyAOBY MpaBoTBOpUicTh y BepxoBHux Cygpax 1 min
qac 371HCHEHHS KOHCTUTYIIIHHOTO KOHTPOJIIO;

— Kmmmrod Bolitnuek (Krzysztof Wojtyczek) — nonbecbkuil 1opuct, daxiBenpb
y ramny3l KOHCTUTYIIIHHOTO TipaBa, mnpodecop MOpUIUYHUX HayK. JlocmimKyBaB
3MIICHEHHSI CYJI0OBOI MPABOTBOPUOCTI y €BPOINEHCHKOMY CY/l 3 TIPaB JIIOAUHH;

— Maiikn 3angep (Michael Zander) — OpuTaHCBKMI IOpHUCT, SIKH y CBOIX
HAyKOBHUX MpaIlsIX BUBYAE BC1 CTafAll Ta (POpMH MPaBOTBOPUOCTI, 30KpeMa JI110 MpaBHII
NpeleeHTy TpU TPUNUHATTI CYJIOBUX pIllIeHb 1 0araroacmnekTHICTh CYyA0BOL
PaBOTBOPYOCTI;

— Maprik bpennke (Martin Brenncke) — Oputancekuii 1okTop ¢ingocodii, sikuit
3aiiMa€eThCsl JAOCIIPKEHHSIM CYAOBOT MPaBOTBOPYOCTI B AHTIMCHKUX 1 HIMEIBKUX
CyJlax, a TaKOX MPUIOMIB Ta MEX TIyMAauyeHHs 3aKOHIB;

— Mounika ®nopuak-BonTop (Monika Florczak-Wator) — noJsibcbka 1OpUCTKA,
JIOKTOp FOPUIMYHUX HAyK, JOUEHT SreimmoHchkoro yHiBepcuteTy B Kpakosi, sika
3aiiMa€ThCSl BUBUCHHSAM CYJIOBOT IIPABOTBOPYOCTI B €BPONMEUCHKUX KOHCTUTYIIIHMX
Cynax.

Bapro 3a3znaumnTh, 1m0 3apyOikHaA HayKoBa JIiTepaTypa, B SKIM PO3TISIAETHCS
CyJloBa TMPaBOTBOPYICTh, MPEACTABISIE COOOK 3HAYHY KUIBKICTh MOHOTrpadiil 1
crateii. Ha Hamie mepexkoHaHHS, MOTPIOHO TaK0X BHOKPEMHTH TaKHX BHUAATHHX
HAyKOBIIIB, $AKI JOCTIIKYBalld TEOPETUKO-TIPABOBI TMHUTAaHHS MPaBOTBOPYOCTI,

30KkpemMa 1 cyaoBoi mpaBoTBopuocTi, a came: Mozeda Komepa, Oiirena Epiixa,
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I'epmana KantopoBuua, ['ycraBa Panbpyxa, ®pancya XKeni, Paiimonna Caneiins,
Hina MakKopwmika, Kapma Jlnesemina, Piuapma Ilosmepa, I'imo Kamabpesi Ta
0aratboX IHIUX, SKI TPUCBATWIM 3HAYHY KUIBKICTH MOHOTpadiil, a B ACAKHX
BUMAJKaX 1 yce CBOE HAYKOBE XUTTS MUTAaHHSAM Iopuau4Hoi aprymentanii (legal
reasoning), TIIyMadeHHs 3aKOHIB 1 cyA0Bo1 mpaBoTBopyYocTi (judicial law-making).

Jist gopMyBaHHA OadyeHHS Ta OCMHUCJIEHHS CYJIOBOI NPaBOTBOPYOCTI Yy
MIPaBOBUX CHCTEMaX CYyYaCHOTO KOHTHHEHTAJIHHOTO Ta 3arajlbHOTO TpaBa 3a3BUYAM
BUKOPUCTOBYETHCSI 3aKOHOJABCTBO KOHTHMHEHTAJIBHUX IMPABOBUX CHUCTEM, a TaKOX
HAayKOBUW J0pOOOK TakuX 3apyODKHHUX HAYKOBIIB: MOPIBHSJIBHO-NPaBOBa —
P. NaBun, P. Jlexe, K. Ocakge, A. Cainos, I1. CanneByap, K. [{Baiirepr; cnemianbHi
HarpairoBads y cdepi QyHKIIIOHYBaHHS CYJOBUX OpraHiB 3apyODKHUX JIEpKaB —
K. Bapnap, K. Bir’e, ®. I'az’e, K. I'tontepa, E. CeBepid 1a iH.

Takox TOpedyHO BIAMITUTH, IO B CYCHUIBHUX HAayKax CyJ0Ba IMPaBOTBOPUICTD
MOKE JTOCHIKYBATUCSA 3 PIZHUX MIAXOMIB 1 B KOHTEKCTI PI3HUX MNpoOJIeMaTHK.
MoxHa 3a3HaYUTH TaKUX HAYKOBIIIB, SIKI 3aWMalidCsl JOCTIKEHHSAM I[i€l TEeMHU B
COIIOTYMaHITaPHUX HAyKaX:

Maxkc Bebep — HimMelbkuii corioior 1 ¢putocod, sIKUid OCIIKYBaB B3a€EMO/III0
mpaBa Ta CyCIJIbCTBA,

Hixmac JlymanH — HIMEIbKUI COIIIOJIOT, SIKMM BUCYHYB TE€OPIIO «COLIATBHUX
CHCTEM», JIe MpaBOBa CHUCTEMa PO3TIIANAETHCA SIK OKpeMa colliajdbHa CHCTEMa, IO
(GYHKITIOHYE CaMOCTIHHO Ta B3aEMOJIE 3 IHIIUMH COIIaIbHUMH CHCTEMaMH;

IOpren I'aGepmac — HiMenbkH (i10cOd 1 COIIONIOT, KU AOCTIIKYBaB POIb
npaBa y CyCHUJIbHOMY Jlano3l Ta pO3BUTKY JeMOKpartii. BiH po3poOuB KOHIIEMI[IIO
«KOMYHIKaTUBHOTO JIaJIOTy», € BIJHOCHHM MDK TpOMajJsHaMUd Ta JEep>KaBOIO
OyIyIOThCSl HA OCHOBI B3aEMHOI'O PO3YyMIHHS Ta CHIBIIpall;

Jlxon Poyn3 — amepukanchkuii (imocod 1 TpaBO3HABEIb, SKHI BUBYAB
MUTaHHS CIPABEIIMBOCTI Ta POJIb MpaBa B 3a0€3MEUCHHI CIPaBEIJIUBOCTI. ABTOP
KOHIICMIIIT MPaBOBOI JIEP>KaBH, Jie MPABO Ma€e OYTHU 3aCHOBAHE HAa MPUHIIAIAX PIBHOCTI
Ta CIPaBEIIMBOCTI;

Henbcon Mangens — miBAeHHOAPPUKAHCHKUI TOJITUK, MPABO3aXHCHHUK,
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IODUCT Ta akTuBicT. BiH aHamizyBaB poib mpaBa B 3a0e€3MeyYeHH] COLlalbHOI
CHpPaBEUIMBOCTI Ta JEMOKpATii, MiJKPECIIOBAB BaXJIMBICTb CTBOPEHHSI CHIIBHOI 1
HE3aJIEKHOT CUCTEMH MPaBOCYAMs NIl 3a0€3MEeUeHHs PIBHOCTI MEpeja 3aKOHOM, a
TaKO)X BU3HABAB 3HAUEHHS MPaBOBOi OCBITH I BCiX rpoMajsiH. BiacTooBas izaero,
10 TIpaBOCYAAS Ma€ OyTH OE3CTOPOHHIM 1 HE3JICKHHM Bij] MOJITUYHOTO THUCKY Ta
BILJIUBY.

[Tonpu Takwuit 3HaYHUH iHTEpEC 10 mMpobiieMu mpaBoTBopUocTi [58; 60; 59], ii
IOpUMYHA TPUPOIA, 3HAYCHHS 1 BIUIUB Ha (DOPMYBaHHS €HOCTI CYJOBOI MPAKTUKU
3arajioM 3anuinaBcs 1mo3a yBarow BueHux [140, c.9]. Ilpudomy BITUM3HSIHI
MpaBO3HAaBIIl, 0 00CTOII0Th (PEHOMEH CYJ0BOI MPABOTBOPUOCTI, OCHOBHI 3yCHUILIS
IIPHU MO0 JTOCIIJIKEHH] 30CEPEKYIOTh Ha MOHSATTI CYI0BOTO MPEIEACHTY SIK JKEpeia
npaBa, 0COOJMBOCTAX MOro Jii B Cy4aCHUX MPAaBOBHX CUCTEMAX 1 HA MIKHAPOJHOMY
PIBHI, MOKJIMBOCTSIX 1 MEPCHEKTUBAX BUKOPHUCTaHHS B YKpaiHi, a TAaKOX Ha aHali3i
IHIIUX PI3HOBUAIB BITUM3HSHOI CYJOBOi MPAaKTUKU — po3’sicHeHb [lmenymy
BepxoBHoro Cyay VYkpainu Ta pimeHb BepxoBHoro Cyay MO0 NpPaBHIBHOTO
3aCTOCYBaHHs 3aKOHOJABCTBA Ta IXHBOI NMPUPOIH, y3arajabHEHb CYIOBOI NPAKTUKU
CyJlaMH KacallliiHUX 1HCTaHIIA Ta CTYIMEH1 iXHhOI 000B’SI3KOBOCTI JJIsI CYJIB HMXKUUX
IHCTaHIIH ToIto [156].

JlociKeHHSIM TPABOBUX SIBUIIL, SIKI BITHOCSTHCS JI0 CYJI0BOI MPABOTBOPUOCTI,
B IOPUJUYHIA JiTeparypi 3alMaiucs, 30KpeMa: IIO0JO0 CYJIOBOr0 MpEHEIeHTY
(O.P. lamkoBcrka [30, c¢. 34], H.A. I'ypanenko [27], P.A. Maiinanuk [86, c. 44],
b.B. Manumes [89, c. 152], A.C. Mensnuk [100, c. 28]), 11010 Cy0BOI NPaKTUKU
(IL.O. I'bo3auk [18, c. 187], B.E. bensuneBuu [7, c.73], .FO. XopoiikoBckka
[170, c. 20]), momo cymoBux mnpaBoBux mo3utiii (O.O. bepesnrok [8, c. 176],
B.B. T'oponoBenko [23, c. 35], M.O. lemenuyk [31, c.176], [M. llleBuyk
[173, c. 1064]), mono nmpaBononoxkens (O.B. ITymnsk [134, c. 20]), mogo cyaoBoro
po3cyny (B.B.Bamuspuyk [14, c. 1], M.b. Picauit [137, c. 16], B.B. Poxxko
[139, c. 314]) Ta iH.

He 3anepeuyroun Ba)JIMBOCTI Ta IUTIIHOCTI Takux Jociimkenb, M.1. Ko3zo6pa

HiJIKOM CIIYIIHO 34a3Ha4da€, 0 y4acCTb Cy,Z[iB y Hp&BOTBOp‘{OCTi HE 3BOAHUTHCA A0
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Ha3BaHUX (OpPM, OCKIIBKM TMPHUPOAA CYAOBOi MPaBOTBOPUOCTI TIiuOma 1
Oararorpannima [57, c. 39].

Biarak, Ha Hallle nepeKkoHaHHS, HayKOB1 TPOOJIEMH Cy0BOi PaBOTBOPYOCTI B
HaIlIOHATBHINA 1 3apyOilXKHINA JiTepaTypl JOCHIIKYIOTHCS JJIA IMIBUINCHHS ii
e(EeKTUBHOCTI ¥ MPAKTHUYHOI'O JOCSITHEHHSI MPAaBOBOi SKOCTI pe3yJbTaTiB CYAOBOi
PaBOTBOPYOCTI.

3BajkalouM Ha HEAABHIO 1CTOPIIO CYIOBOI MPaBOTBOPUYOCTI B YKpaiHi, KpaiHu
KoJuHboro Pansgacekoro Coro3y y BIANOBITHOMY KOHTEKCTI 3HAYHO BiAPI3HIIOTHCS
B1JI IHIIIUX KpaiH, IK pOMAaHO-T€PMAHCHKHUX, JI€ 3aKOHOJIABUO CYJIOBUI MPEIICACHT HE
Mpaioe, Tak 1 aHIJIO-aMEPUKAHCBKUX — JI€, BIJIMOBIAHO, i€ CYyJOBUN MpELECACHT.
Croronmui YkpaiHa iHmia, 1 37aBajiocsi 6 BXKe JaBHO HE pajasHChbKa 1 IOPUIUYHO, 1
(dbakTUYHO, ajie HayKa HEOJIHO3HAYHa Y KOHTEKCTI 3HAYYIIOCTI Ta HEOOX1JAHOCTI
CYJIOBOTO TIPEIIEICHTY, a BIATIOBIAHO — CYJIOBOT MPaBOTBOPYOCTI.

Hapasi HaykoBIIi 3 IIUBUILHOTO, TOCMIOIAPCHKOT0, aIMIHICTPATUBHOTO MIPOIIECY,
Teopii mpasa, (urocodii mpaBa BCe aKTUBHIIIE BAAIOTHCS A0 HAYKOBUX JIOCIIIKEHb
IHCTUTYTY CYZ0BOi PABOTBOPYOCTI, MPOTIOHYIOYX HOBI MIJAXOAH 1 METOAOJIOTI, sIKi O
JaBIM MOXJIMBICTh CyJaM pO3TJSIaTH BCl CIpaBU OE3BUKIIIOYHO, HABITh MPHU
HAsSIBHOCTI HETIOBHOTH, HETOYHOCTI, CyMEPEUIMBOCTI HOPM TpaBa 4M iX BiJICYTHOCTI
[190].

[Tonpu BiACYTHICTH O(ILIMHOTO BU3HAHHS CYJI0BOI MPABOTBOPUOCTI HKEPETOM
mpaBa, (akT ¥Woro ICHyBaHHS Ha pIiBHI BHUIIMX CYIIB MIATPUMYIOTh HH3Ka
BITUM3HSIHUX 1 3apyOKHUX HAyKOBLIB. Tak, HAyKOBUH cTaH 1 mpoOjeMu CyIoBOi
MPaBOTBOPYOCTI  JOCHKyBasiM  Taki  HaykoBui, sk O.O. banagypa [4],
T.II. I'puneBuu [42], H. A. I'ypanenxo [25], P.P.3arypcekuii [42], C. 1. 3anapa
[44], M. 1. Kozto6pa [57], II. A. Komap [64], B. 1. Kpar [72], B. A. Kpoiitop [74],
M. II. Kypuno [76], HA. . JIunak [78], M. B. Mazyp [82], b. B. Maimmmen [91],
C. B. Ilpuitma [124], A. M. Pomantok [141], B. O. Cepatok [145], O. @. CkakyH
[148], H. B. Crenuk [161], H. B. ®iauk [165], O. O. Xyneunko [171], C. B. llleBuyk
[178], B. B. Illumxo [182], . M. fAcunox [189] Ta inur Haykosmi. He3Baxatouu Ha

3HAYHy yBary JOCHIJHUKIB JI0 HAyKOBHUX IpoOJeM CyA0BOi MPaBOTBOPUOCTI, B
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IOPUANYHIN JIITepaTypi 1€ MUTaHHS BUCBITIICHO MIOBEPXHEBO.

Oxpemi 3 mepeniueHUX BHUIIE HAYKOBIB 3a3HA4al0Th, 10 BU3HAYaJIbHE
3HAQYCHHS y CYJIOBiM MPaBOTBOPUYOCTI MPUILISAETHCSA CYAOBIH MPAKTHIN, 110, CBOEIO
Yeproro, 1a€ pO3BUTOK MPABOBUM BITHOCHHAM.

Ax 3aznavanu M. II. Kypuno 1 . M. Slcunok [76], mapamokc cCyaoBOi
MPaBOTBOPYOCTI MOJIATa€ B TOMY, IIO CYyJ K CyO’€KT MPaBOTBOPYOIrO MpOIIECy, HE
3Ha€ Jie 1 KoJu BiH Oy/ie MaTu CIIpaBy 13 3aKOHOAABYMMHU MPOTATMHAMU YU TIPABOBUM
BaKyyMOM, SIKMM YTBOPIOETHCS MIPH BIICYTHOCTI HOPM MpaBa ud ix 3actapuiictio. Och
YOMYy TaKUil MEXaHi3M CyIOBOI MPAaBOTBOPYOCTI 3aBXKIM OXOIUTIOETHCS KPEaTHBHO-
MIPaBOBUM MUCIICHHSIM CYIIIB, JIOTIKOIO iX CyJKEHb, SIKi 4epe3 MpaBo TIIyMauyHUN Ta
MIPaBOTBOPYHUIN TMPOIIEC, PO3UIUPSIIOTH MEXKI HOPM IpaBa, MPWIAIMITOBYIOYH iX [0
HOBUX YMOB CIIIPHUX B1JIHOCHH.

AKTyaJbHICTh BUBUYEHHS MPOOJIEMATUKH CYJOBOI MPaBOTBOPUYOCTI y HAYKOBIH
JiTEepaTypl 1CTOTHO IMiJIBUIIYETHCS 1 BHACHIJIOK TOTO, IO JI0 HEAABHHOTO 4Yacy
TEOPETUKO-TIpaBOBl 3BepHeHHs BYeHuX (B. bpunues [12], T. digmu [199],
C. ITorpeonsk [117], B. SIpocnaBiieB ToI0) 3 MpUBOAY JOCIIIKEHHS MTPABOCYAAS HE
MaJqd Ta HE 3aCTOCOBYBaJIM KOMIUIEKCHOTO MiAXOMy, a Oe3MmocepeaHbo CyAoBa
MPaBOTBOPYICTh JIMIIE HENMIOJABHO CTajla MPEIMETOM YBaru BITUU3HSHUX YYEHHUX
(ITL.A. Komap [64], B.B.Mamumes [90; 91], C.B.Ilepuyk [178]). Hapasi B
IOpUJIMYHIN JTiTepaTypi Opakye KOHIENTYajdbHO OOIPYHTOBAHOTO Ta PO3KPUTOTO B
IOPUUYHUX KATErOpisiX PO3YMIHHS CITIBBIIHOIIEHHS MPaBOCYAISl Ta IPABOTBOPYOCTI
[90, c. 47].

Biarak, Hamu OyJio BUBYEHO HM3KY Ipallb MPOBIIHUX BITYU3HSIHUX HAYKOBIIIB,
SK1 TIPOBOJIAIIN AOCTIIKEHHSI Pi3HUX aCTEKTIB CYJI0BOT IPABOTBOPYOCTI, TaKl SIK POJIb
cyniB y ¢dopMyBaHHI MpaBa, B3a€EMO3B’SI30K MDK CYJOBOIO BJIQJIOK0 Ta I1HIIUMH
riJIKaMu BJIa/IM, BIUTMB CYJOBOI MPAKTUKH HA PO3BUTOK mpasa Tomo [20—22; 24; 29;
39; 43; 46; 153; 192].

Tak, .M. fIBopchka y naucepramiiiHomy gociimkeHHi «Poib cyny €C vy
po3BUTKYy TmpaBa €Bpomeiickkoro Coro3y» (2010 p.), MIATOTOBIEHOMY 3a

cnemianpHicTio 12.00.11 — MiXHapoaHE NpaBO, OKPECIIOE 3acajd IPaBOTBOPUYOL
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nismbHOCTI Cyny €C B pamkax mnpaBoBoi cucremu €Bporneiicbkoro Corosy
(mami — €C), mo mpeacTaBieHa Iep)KaBaMU-WICHAMH, SKi HAJIEKATh JO POMAaHO-
IFepPMAHCHKOT Ta aHIJI0-CAKCOHCHKOI MPaBOBUX CHUCTEM, a TAaKOX BCTaHOBIIIOE
B3aeMO3B 130K MisuibHOCTI Cyny €C 3 mpaBOBUMH TPAIUITISAMU 3a3HAYCHUX JIEPrKaB-
yneHiB [185].

JluceprariitHe TOC1IKEHHSA H.B. Ctenuk «TexHonoris CyZ10BO1
MIPaBOTBOPYOCTI: 3arajbHOTEOpPETHYHA Xapaktepuctuka» (2011 p.) Ha 3700yTTH
HAyKOBOT'O CTYyNEHs KaHJWJara HOpUAMYHUX HayK 3a cremanbHicTio 12.00.01 —
TEOpisl Ta ICTOpis JEp:KaBUM 1 MpaBa; ICTOPiS NOJITUYHUX 1 MPABOBUX YYEHb
MPUCBIYECHO TAaKMM OCHOBHUM O3HaKaM TEXHOJIOTIi CyIOBOI MPaBOTBOPUYOCTI, SIK
HASIBHICTh CUCTEMHM CHENM(DIUHUX MPABUIT; IX 3aCTOCYBaHHS Y MPOIIECI CTBOPEHHS Ta
ONPUJIIOJHEHHSI CYIOBOIO IPaBOTBOPYOrO AaKTa; HASBHICTH HEOOXIAHOrO Habopy
TEXHIKO-TIPAaBOBUX 3aC001B; BUKOPUCTAHHS IUX 3aCO0IB Y BCTAHOBJICHOMY MOPSIIKY;
CIPSIMOBAHICTh MPaBUJI 1 3aCO0IB HA CTBOPEHHS SIKICHOTO CYJIOBOTO IMPABOTBOPUOTO
akta [161]. Yuenum chpopmynbOBaHO MOHATTS TEXHOJIOTII CYyJ0BOi MPaBOTBOPYOCTI
K CHCTEMHU CHenu@pIiuHUX TPaBUJI 3aCTOCYBAHHS TEXHIKO-NIPABOBUX 3aC00IB Yy
MpoIleCi CTBOPEHHS Ta ONPUIIOJHEHHS SIKICHOTO CYJOBOTO TPABOTBOPYOTO aKTa;
BCTAHOBJICHO CTPYKTYpPY TEXHOJOTIi CyJ0BOi MPaBOTBOPUYOCTI, sIKA CKIIAJTAETHCS 3
IHCTPYMEHTAJIbHOT Ta TMPOIEAYPHOI YACTHH; BUSIBICHO TEXHIKO-TIPABOBI 3acoOu
CyJIOBOi TPaBOTBOPUOCTI (JIOT14HI, MOBHI, COIIOJIOTIYHI, CHEHIATbHO-IOPUINYHI,
JTOKyMEHTaJIbH1); C(HOPMYITHOBAHO TMOHATTS TEXHOJIOTIYHUX TMPOIEAYpP CYAOBOi
MPABOTBOPYOCTI SIK MPOILIECYAIbHUX MPaBUI 1i 3[A1MCHEHHS, 1110 € HEOOXITHUMU Ta
JOCTATHIMHU JJISl IOCATHEHHSI SKICHOTO CYAOBOTO IPAaBOTBOPYOTO aKTa; OKPECIEHO
O0COOJIMBOCTI TEXHOJIOTIYHUX MPOIEAYP MNPEUEAEHTHOI CYIO0BOi MPaBOTBOPUOCTI:
BUSIBJICHHS HOPMAaTHBHO-TIPABOBOI MPOTAJIMHU;, BUPOOJICHHS] HOPMATHUBHO-TIPABOBUX
MO3UIINA Y 3B’s3KY 13 (DaKTUYHMMH OOCTaBMHAMHU CYAOBOi CHpaBH; OQOPMIICHHS
HOPMATUBHO-IIPABOBUX MPUIIHCIB Y CYJOBOMY PpIllIEHHI; MOIIUPEHHA HOro aii Ha
(dbakTHUYHI OOCTaBMHU PO3IJIIHYTOI CIpaBU Ta Ha (DAKTUUYHI OOCTAaBMHM HACTYITHUX
aHAJIOTTYHUX CTPaB; JOBEICHHS HOTO 3MICTY IO CTOPIH Y BHpIIIEHIN CYJOBIH CIIpaBi,

a TaKOX J0 HCBH3HAYCHOI'O KoOJia oci0. OKle TOro, HAYKOBLEM BHABJICHO



59
OCOOJIMBOCTI TEXHOJOTIYHUX TMPOLENYp PErIaMEHTHOI CyA0BOI MPaBOTBOPYOCTI:
BUSIBIICHHS MOTpe0 B OpraHizaimii Ta BIOPSAKYBaHHI BHYTPIIIHBOI iSIIBHOCTI
BIJIMOBITHOTO  CYJOBOTO OpraHy; BHUPOOJICHHS IMpOIECyaJbHUX HOPMATHUBHO-
IPAaBOBUX TMO3UIIH; OQOPMICHHS HOPMATUBHO-IIPABOBUX MPUIIUCIB Y CYJOBOMY
periaMeHTi; HaJlaHHsA HoMy MpsiMOi il B Yaci; JOBEJASHHS MOro 3MICTy J0 Bijoma
BI/IMOBITHUX CYJAOBUX OPraHiB Ta 1HIIUX CyO’ €KTIB, a TAKOX PO3POOJICHO MPOIO3HIIIT
IIOJI0 BAOCKOHAJICHHSA TEXHOJOTIi periiaMeHTHOI CyI0BOi MPaBOTBOPYOCTI, IO
MOJIATalOTh Yy JAeTani3alli mpoueayp y CyJOBHUX perjaMeHTax 1 BUKIIOUYEHHI 3 HHUX
JTyOJIIOI0OUMX HOPMATUBHO-TIPABOBUX MPHUIIUCIB; IIOJAO0 BIPOBAIKEHHS TEXHOJOTIT
MPENEIEHTHOI CYJ0BO1 MPaBOTBOPUOCTI B YKpaiHi, 10 Nepeadadae 3akpilieHHS Y
HaI[lOHAJTPHOMY 3aKOHOJABCTBI SIK TMPABOTBOPYMX TMOBHOBAKEHb BIJIMOBIIHUX
CYyJOBUX OpraHiB, TaK 1 TEXHOJOTIYHUX TMporeayp 1ii 3xaiiicHeHHs. Takox
YIOCKOHAJICHO BHU3HAYEHHS TOHATTS CYJO0BOI MPABOTBOPUOCTI SK IIOB’sA3aHOI 3
peamizamiero  GyHKIIH CyaoBoi BiIagud OCOOJMBOI MPOIEAYpPHOI MiSIIBHOCTI
CTeIiaIbHO-YIIOBHOBAKEHUX CYJOBHX OpPraHiB, IIO CHPSIMOBaHA HAa BCTaHOBIICHHS
HOPMATUBHO-TIPABOBUX TMPHUIIUCIB, SKI 3aKPIIUTIOIOTHCS Y CYAOBHX MPAaBOTBOPYHX
aKTaxX, a TaKOX CYJIOBOI'O MPAaBOTBOPYOTO aKTa SK ONMPUIIIOJAHEHOTO B OQIIIMHUX
JoKepeniax JOKYMEHTY CIeliaIbHO-YTTOBHOBXEHUX CYJIOBUX OpPTaHiB, IO 3aKPITLIIOE
HOPMATHBHO-TIPABOBI ~ NPUIIMCH Ta Ma€ 3arajlbHOOOOB’SI3KOBUH  XapakTep;
OXapakTEPU30BAHO TIOJOKEHHS MPO OCHOBHI MOJENI CYAOBOI MPaBOTBOPYOCTI Y
KOHTUHEHTAJbHOMY TMpaBi: HOPMOKOHTPOJIbHY, KOMIIETEHIIIHHY, YHi(iKaIliiiHy,
perIamMeHTHy, MPaBO3aXHMCHY; a TaKOX Npo IX TMapaMeTpu. ABTOPOM TaKOX
3M1MCHEHO Ki1acu(iKaIliio CyI0BOi MPaBOTBOPUOCTI HA: MIXKHAPOJIHY Ta HAI[IOHAIBHY;
HOPMOKOHTPOJIbHY, KOMIIETEHIIIHY, YHI(iKaliiiHy, MpaBO3aXrUCHY; periiaMeHTHY Ta
NPELUeACHTHY; PO3KPUTO TOJIOKEHHS TMpO TMPHPOAY CYAOBOTO HOPMATHBHO-
MIPABOBOTO MPEIEEHTY, KU € CyJIOBUM MPABOTBOPUYUM aKTOM, 1110 TIPUAMAETHCS Y
mpolieci CyJIOYMHCTBA 32 YMOB BiJICYTHOCTI HOPMATUBHO-TIPABOBOI perIaMeHTaIlii,
MICTUTh Ka3yaJbHUW HOPMATHBHO-TIPABOBUN TIPUIIUC Ta € OOOB’S3KOBUM Y
HACTYIMHUX AHAJIOTTYHHUX CIPaBax; a TaKOX MPO MPUPOAY CYJAOBOTO PETIAMEHTY SIK

PaBOTBOPYOrO aKTy CYJOBOTO OpraHy, II0 BCTAHOBJIIOE IMpaBUja WOro oprasizarii
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Ta MPOIEIYypU AISUIBHOCTI, MICTUTh MPOIIECyalbHI HOPMAaTUBHO-TIPABOBI MPUIIKCH Ta
Mae€ JUII HbOTO 000B’S3KOBUI XapakTep; 3pO0JICHO BUCHOBOK, IO B YKpaiHi HasBHA
JUIIEe perjiaMeHTHa CyJoBa INPaBOTBOPYICT, Ta OOIPYHTOBAHO NOTpeOy
3aMpOBaHKEHHST TPEIEICHTHOT CymoBoi mpaBoTBopyocTi [161]. Mwm  minkom
HIATPUMYEMO TaKy MO3UILII0 aBTOpA.

HaBoasun xapakrtepuctuky cyaoBoi npaBotBopuocti, H.B. Ctenuk okpecmioe
il cnenuivHi 03HAKH, IO BIAPI3HIIOTH 11 K B 1HIIMX BUIIB MPABOTBOPYOCTI, TAK 1
B1JI IHIIIMX TUITIB IOPUIAYHOI JiSTIHOCTI:

1) 3n1iicHEHHS criellalbHO-YIIOBHOBA)KEHUMH CYJJOBUMHU OpraHaMu;

2) MOB’sI3aHICTh 13 pealizalielo GyHKII Cy/1I0BOi BN,

3) 31iiCHEHHsI B 0COOJIMBIH MporecyalibHii GopMi;

4) cripsIMOBaHICTh MPaBOTBOPYOI AKTWBHOCTI Ha BCTAaHOBJIEHHS HOPMAaTHBHO-
MIPaBOBUX MPUIIUCIB;

5) ix dikcarlisi y cy0BUX MpaBOTBOpUYUX akTax [161].

BBaxkaemo, mo naBeneni H.B. CrenukoM cnernudivydi 03HaKu JOCUTH BAAJIO
XapaKTEPU3yIOTh CyJI0BY IPABOTBOPYICTb.

VY nmucepramiiinomy gociipkeHHi O.0. Maptunenka «TeopeTudHi 3acaau
CyIOBO1 TMPaBOTBOPUOCTI B KOHIEMIl OPUANYHOrO mparmatusmy» (2015 p.),
niaroroBjaeHoro 3a crerianbHicTio 12.00.01 — Teopis Ta icTopis nepkaBu 1 Tpasa,
1CTOpIs MOJITUYHUX 1 TPABOBUX yU€Hb, CYJOBY MPABOTBOPUICTh AOCTIIKEHO Y CBITIII
KOHKPETHOT METOOJIOTIi Ta TUITy IPABOPO3YMIHHS — IOPUANYHOTO MparMaTU3My, 110
JTIO3BOJIUJIO TPYHTOBHIIIE OCMHUCIUTH (PEHOMEH CYJ0BO1 MPaBOTBOPUOCTI SIK 3acO0y
e(EKTUBHOTO, aJC€KBATHOTO Ta PE3yJbTaTUBHOTO MPHBHECEHHsI TpaBa y IMPaBOBY
CUCTEMYy Yepe3 TNPaBOTBOPUY [ISUIbHICTh CY/IB; 3alpOTIOHOBAHO aBTOPCHKE
BU3HAYEHHS CYJOBOi MPABOTBOPYOCTI SIK AISUIBHOCTI CYIy MiJl 4ac PO3IJISALY CYAO0BOi
ciipaBu (00yMOBJICHOI HEOOXIAHICTIO MOOJAHHS MPOTAIMH Y HOPMATHBHO-TIPABOBUX
akTax, a00 BIJICYTHICTIO BIJNOBIAHOI MpPELENIEHTHOI HOpPMH, a00 HEOOXITHICTIO
KOHKpEeTH3allll BXKe ICHYI0UO1 IOpUIUYHOT HOPMH, a0o ii 3arnepedyeHHs ), pe3yabTaToM
AKOi TIOCTa€ HOpMa mpaBa (B TOMY YHCII ¥ Taka, 10 3MiHIOE a00 CKacOBY€E BKe

iCHyrouy HOpMy) abo mnpuHIUI, (opMani3oBaHUM Yy MOTHBYBaJbHIH 4YacCTHHI
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CYZOBOTO pillIEHHS Ta 000B’SI3KOBHM AJIs 3aCTOCYBaHHS MPH PO3TJISIAI aHATOTTYHUX
CYJIOBUX CIIPaB; IPOaHaIi30BaHO 3aKOHOIaBY1 3MiHH, Mepea0adeHi 3aKOHOM Y KpaiHu
«[Ipo 3ale3meueHHs mpaBa Ha CHOPABEVIMBUM Cyn», Ha HIPEIMET MOXKJIMBOCTI
BIIPOBA/DKEHHSI MpParMaTHYHOTO MiAXOAYy IO MpaBa Ta BHU3HAHHS MPAaBOTBOPUYHX
IOBHOBAYKEHb CYJIIB SIK Y€Pe3 3aKOHO/ABUO BCTAHOBJIEHY OOOB’SI3KOBICTH IPABOBUX
no3uniii BepxosHoro Cyny YkpaiHu, Tak 1 4epe3 NMpolecyalbHy MOXIJIMBICTh CYZIB
BIJICTYIIaTH BiJl TAKUX MPAaBOBUX MO3MIIH 3 BUKJIAJEHHSIM MOTHBIB; 3alpONOHOBAHO
BIIMOBUTHCH BIJl IOTMH TE€PMIHA «CYA0BA MPAKTHKa» JJI O3HAUYEHHS HOPMAaTUBHOI
CWJIM CyJIOBHUX pIIIEHb Ta 3JIMCHIOBATU MOCUJIAHHS HAa KOHKPETHI PIIICHHS CYAIB
(€Bponeiickkoro cyay 3 mnpaB JoauHd, KonctutymiiHoro Cyny VYkpaiHu,
BepxoBHoro Cyay VYkpaiHu, BUIIMX CIHEMiali30BaHUX CY/IiB), aHAJOTIYHO
MOCUJIAHHIO HAa KOHKPETHI CTaTTI 3aKOHOJABCTBA. Y KOHTEKCTI 3aKOHOJABYMX 3MiH,
BHeceHUX 3akoHOM Ykpainu «IIpo 3a0e3neueHHs mpaBa Ha CHpaBEAJIUBUN CYI»,
HAyKOBIIEM IPOTHO30BAaHO BHHUKHEHHS HOBOi KaTeropii CyJOBHUX CIOpIB B
YKpPaiHCbKOMY CYAOYMHCTBI — CHOpPIB NP0 MOTHUBH, TOOTO BpaxyBaHHsS Ta
OOTpYHTYBaHHSI TMiJi Yac YXBaJE€HHS HE JIMIIe HOPMATHUBHOTO MIATPYHTS abo
(dakTUYHUX OOCTABUH CIPABH, @ 1 MOTUBIB YXBaJE€HHS TOTO 200 1HIIOTIO PIIIECHHS, Ha
OpOTUBAry TPaJuLIAHUM CIOpaM Mpo MpaBo Ta crnopaMm npo (akTHh; a TaKOX
YIOCKOHAJIEHO NparMaTUYHUN TMIAX1JA IO COINAbHOTO PETyJIOBaHHS 3aco0aMu
CyJIOBOI ~ MPaBOTBOPUOCTI Ha  MpPOTHBary  (OpPMATICTUYHOMY  MPaBOBOMY
PETYIIOBAHHIO MIJITXOM 3aKOHOTBOPYOCTI a00 3aCTOCYBaHHs MPUHIUITY stare decisis;
OOIPYHTOBAaHO HOPMATHMBHY CHIIy PIllIEHb CY/A1B BULIMX IHCTAHLIM HE JHILIE Yepe3 iX
00OB’SI3KOBICTh JJIsI CYAIB HUXYMX I1HCTaHIlIN, ajie ¥ yepe3 0OOB’SI3KOBICTH IS
HEOOMEKEHOTo Kojia CyO’€KTiB, fKi, He Oakalouu MporpaTH y MOTCHIIHHOMY
CyJIOBOMY IMpOIIECi, CIIBBIAHOCITh CBOIO AISUIBHICTh 3 MOJKJIMBOIO PEAKIIEI0 CYIY;
JOCTIPKEHO TPOSIBH CYAOBOI IPaBOTBOPUOCTI y AisibHOCTI KoHcTurymiitHoro Cyny
VYkpainu Ta CyaiB 3arajbHOI FOPUCIUKINT YKpaiHu, KOJM HOPMATUBHHUM Martepial
BUSIBJISIETHCSL HEJIOCTATHIM JUIsl BUPILIEHHSI CYJOBOi CIIpaBH, a TOMY BiJ0yBaeThCs
CTBOPEHHSI HOBHMX IOPHUAWYHUX HOpM (y T. Y. HUIAXOM 3alepedyeHHs] 3aKOHOJaBUMX

HOPM); TIEPEOCMHUCIICHO POJIb CyAy B YKpaiHl HE JIMIIE SK MEXaHIYHOTro Cy0’€KTa
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3aCTOCOBYBAHHSI 3aKOHY, ajlé W CHUTYaTMBHOTO COIIAJBHOTO PEryJsiTopa, SKUH, 3
ofHOrO0 OOKy, MOKJIWKAaHUN 3a0e3meunTd e(EeKTUBHICTh 1 KOPUCHICTH MpaBa, a 3
IHIIIOTO — € 0OMEKEHUM HEOOX1IHICTIO MOJAJIBIIONO CXBaJ€HHS CYJO0BOTO PIIIEHHS
BUIIECTOSAUINMH CYAOBHMH IHCTaHLIAMU a00 KOJIETaMH MO CYAOBIHA KOJerii, m[o €
MIEPEITKO 1010 JIJIsl OIIMPEHHS CYIIIBChKOi cBaBojl [97].

Croero uyeprow, T.B.Pocik y HaykoBomy nociimxkeHHi «Ponb cymgoBoi
IOPAaKTHUKKA B CYYacHIM MPaBOTBOPUYOCTI: TEOPETUKO-TpUKiIagHi acmekTm» (2016 p.)
(cnermianbHicTh 12.00.01 — Teopis Ta icTopis AepKaBH 1 MpaBa; iCTOPis MOJITUYHHUX 1
IIPaBOBUX YUYEHbB) 3aIIPOINIOHOBAHO KOMIUIEKCHY XapaKTEPUCTUKY 1CTOPIi CTAHOBJICHHS
Ta Cy4aCHOI'O CTaHy HayKOBOI'O aHali3y CYAOBOI MPAKTUKH 1 ii poJil JJIs Cy4acHOi
MPaBOTBOPYOCTI IIJISXOM BHOKPEMJICHHSI TPbOX PIBHIB JOCHIJKEHHS 32 3MICTOM:
a) CBITOIVISIIHUH, 10 XapaKTepU3ye aHaTI30BaHy KaTEropito K SBUIIE, 1110 BUHUKAE
HAa TIEBHOMY €Tami pO3BUTKY CYCIUJILCTBA Ta € 3acO00M  BCTaHOBJICHHS
CHPaBEUIMBOCTI cepell JIto/iei; 0) 3aralbHOHAYKOBUM, 1110 aHAII3Y€ CYJIOBY NPAKTUKY
K HayKO3HaBYE SBUIIIE, 1[0 MA€ COIllajbHE MPU3HAYEHHS 1 € CIOCOOOM BIUIUBY Ha
CYCIIUJIbCTBO; B) IOPUIUYHUHN, IO BU3HAYAE CYAOBY MPAKTUKY SIK SBHIIE MPABOBOI
JIACHOCT1, JOCHI)KYBaHE CHUCTEMOIO IOPUJIUYHUX HAyK. ABTOPKOI apryMEHTOBAaHO
MOJIOKEHHS IIOJ0 Pojii cynoBoi mpakTuku KoucrutymiitHoro Cyny Ykpainu mis
MIPaBOTBOPYOCTI Ta CTPYKTYPOBAHO HANPSMU i1 BIUIMBY Ha IIPABOTBOPYICTH 3aJIEKHO
Bl KpUTEpIiB HOro pe3yJbTaTUBHOCTI (Oe3mocepenHidi Ta ONocepeKoBaHUi);
XapakTepy BIUIMBY (aKTUBHMM Ta TIMACHBHUMN); BHUAY IPABOTBOPYOi isUIBHOCTI
(3aKOHOTBOpYMI Ta TMIA3aKOHHMI); 3’SCOBAHO pOJb CYJIO0BOI NPAKTUKH CYIIB
3arajbHOI IOPUCAMKIII Yy TPaBOTBOPYOCTI B MEXaX HACTYIHUX ACMEKTIB: SIK (QakTop
MPaBOTBOPYOCTI, 1[0 0OYMOBJIIOE TPABOBI MOTPEOU y MPABOTBOPUOCTI Ta BU3HAYAE
3MICT 00 ’€KTUBHMX TOTpeOd y BIOCKOHAJIEHHI MIPaBOBOrO PETyIIOBAHHS; 3aci0
3a0€3MeUeHHs] MPABOTBOPUOI [ISIIBHOCTI, M0 HAJA€ 3MOTY CIPHUSATH 3I1HCHEHHIO
MPaBOTBOPYOCTI IHIIUMH CYyO’€KTaMU TNIUIIXOM HaJaHHS HEOOXigHOI CyI0BOi
iHdopmarlii, 1HILIIOBAaHHS  MPaBOTBOPUOCTI; 3acid  ampobamii  pe3ynbTaTiB
MIPaBOTBOPYOCTI MUIAXOM O€3MOCEPETHHOTO 3aCTOCYBAHHS MTPABOBUX HOPM B TIPOIIECi

3MIMCHEHHSI CYJAOYMHCTBA Ta BHM3HAUCHHs PIBHA e€(QEeKTUBHOCTI iX li; 3acid
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NOIIMPEHHS TMOJOXEHb aKTIB MPaBOTBOPUYOCTI HA CYCHUIbHI BITHOCHHH; 3aci0
3a0e3reyeHHs] B3aeMOAii CyO’€KTiB MPaBOTBOPUOCTI B MpoIleci peamizarii
MIPaBOTBOPYOI AISTBHOCTI; 3aCi0 KOHTPOJIIO 3a SKICTIO TPaBOTBOPUYOCTI [142].

VY naykosiit npaii H.J[. CrotBincbkoi «CynoBa MpakTHKa SK JHKEPEo MpaBay
(2016 p.) (cmemianeHicTh 12.00.01 — Teopis Ta icTOpis Aep>kaBU 1 IpaBa; iCTOPIA
HOJIITUYHUX 1 NPAaBOBUX YYEHb) CYAOBY HOPMOTBOPUICTH PO3IJIIHYTO SIK IPOILIEC
BUPOOJICHHA BHUIIMMH CYJOBUMH OpraHaMH 3arajJlbHUX HOPM  IPaBOBOTO
peryJIfoBaHHS, TIyMa4yeHHs HOPM Y IMPOIEC] CBOET JISTIBHOCTI 13 3aKPITUICHHSIM ITHX
pe3yNbTaTiB B Cy10BOMY akTi [ 149].

Bognouac H.B. KopmrynoBorwo y mnpami «I[IoHATTS aAep’kaBHOI MOJITHKU:
TEOPETUKO-TIpaBoBe JociaiykeHHs» (2017 p.) Ha 3100yTTSI HAYKOBOIO CTYMEHS
KaHIWJaTa OPUAMYHUX HayK (AokTopa @uiocodii) 3a cnemianbHicTIo 12.00.01
«Teopis Ta icTOpis AepkaBu 1 paBa; ICTOPIS MOJITUYHHUX 1 TpaBOBUX yueHb» (081 —
[IpaBo) 3ampornoOHOBAHO aBTOPCHKE PO3YMIHHS HOPMATHBHO-IPABOBUX 3acaj
JIEP’KaBHOI MOJIITUKK YKpaiHU K 00O0B’SI3KOBHUX, KEPIBHUX IMOJIOXKEHb (POPMYBaHHS
Ta 3A1MCHEHHS JEePKABHOI MOJITUKU, CYTHICTIO SKMX € HOpPMAaTHBHA pErJIaMEHTaIlis
HaIpsMIB JIEpKaBHOT MOJIITUKHU B PI3HUX cPepax CyCHiIbHUX BIJHOCHH, CIIELIAIbHUX
3aco0iB, ¢popmM, METOJIIB 1 Tporeayp il 3a0e3nedyeHHs, a TaAKOK BUMOT J0 JIIsUTbHOCTI
cy0’€KTiB Takoi moJTHKHU [69].

[{ikaBor0 B KOHTEKCTI Hamoro pgociipkeHHss € mnpausg K.I'. KpaBuyk
«TeopeTrKo-npaBoBl Ta MPAKTHUYHI ACMEKTH CHIBBIAHOIIEHHS MPAaBOTBOPYOCTI
BepxoBHoro Cyay Ta KonctutyuiitHoro Cyay Ykpainm» (2019 p.) (cnewiajibHICTb
12.00.01), nme 3’4cOBaHO XPOHOJOTIYHI MEXI1 ICTOPii PO3BUTKY CBITOIVISIIHHUX 1
HAyKOBHX YSBIEHb IPO CYyIOBY MpaBOTBOpUICTh, sika 10 KiHig XVII cr. He
OTpUMaja CBOIO HAyKOBOTO BHOKPEMJICHHS, a OKpEMI AacleKTh i PO3yMiHHSA
npecTaBiIeHl y norysaax ¢pinocodiB Ha cy Ta CyJOBY CUCTEMY, CIIPABEIJIUBICTh Ta
3aKOHHICTh, CYIOYMHCTBO, a 3 mnouaTtky XIXcr. mnpobiremaTnka CyI0BOi
MPABOTBOPYOCTI BUOKPEMITIOETHCS SIK CAMOCTIMHUN 00’ €KT HAyKOBOT'O JOCHIIKCHHS,
[0 BUBYAETHCS MEPEBAKHO KPi3b MPU3MY OCHOBHHX IIXOJIB O TIPABOPO3YMIHHS,

SK SIBUILE ICTOPUYHO Ta 00’€KTUBHO 3YMOBJICHE, SKE€ 3/IIACHIOETHCS B CYIOBOMY
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MOPSAIKY, € MPOIIECOM Ta PE3yJIbTaTOM TBOPEHHS MpaBa; BU3HAUEHO CITIBBITHOIICHHS
npaBoTBopyocTi BepxoBHoro Cymy Ta Korcturymiitnoro Cyay Vikpainu sk
KaTeropil IOpUIUYHOT HAYKH, IUISXOM BCTAHOBJICHHS 1 XapaKTEPUCTUKH iX O3HAK,
Kl CTPYKTypOBAaHO Ha: CIUIbHI, SIKI TPYHTYIOTbCS Ha XapaKTEpUCTHKaX
MIPAaBOTBOPYOCTI SIK €JIEMEHTa IIPaBOBOi JINCHOCTI; CXOXi, IO B10OpakaroTh
noAioHicTh npaBoTBOopuOoCcTi BepxoBHoro Cyny Ta Koncrurymiitnoro Cyny Ykpainu
K JIAIbHOCTI y cdepl mpaBa; BiAMIHHI, 3MICTOM SIKHX € KOJO OCOOJHMBOCTEM,
npuTamMaHHUX MNpaBoTBOpUOCTI BepxoBHoro Cyny Ta BiJICYTHIX y HpPaBOTBOPYOCTI
Koucrutymiiitnoro Cyay VYkpaiHu 1 HaBINAKW; OPOTWIIEXKHI, IO BIIOOpa)xaroTh
CTOPOHH, BJIACTUBOCTI, TEHACHIIII, MpoIlecH y npaBoTBopuocTi BepxoBHoro Cyay Ta
Koncturyniiinoro Cyny VYkpainu, siKi B3a€MO3yMOBIIIOIOTH 1 B3a€MOBHKIIIOYAIOTh
OJIMH  OJIHOTO;  OXapaKTEpPHU30BAaHO  CIIIBBIJHOIICHHS MpoOLECy  31MCHEHHS
npaBotBopuocTi BepxoBHum Cynom ta Konctutyuiinum Cynom VYikpainu 3a
KputepisMu: BUA cynounHcTBa (BepxoBHum Cynom 3A1MCHIOETBCS Yy Mexkax
KPUMIHAJIBHOTO, LUBUIBHOIO, aJMIHICTPATUBHOIO Ta rOCHOJAPCHKOr0 CYJOYHUHCTBA,
Hatomicte  Konctutymitithum  Cymom  YKpaiHM — 3M1MCHIOETBCS Yy Mexkax
KOHCTUTYI[IHHOTO CYJOYMHCTBA); MICLE CyAy Y CHUCTEMI CYJIOyCTpOI YKpaiHu
(BepxoBaum Cynom 3AiMCHIOETBCA SK CyAoM Tepmioi abo amendimiiHoi, abo
KacairiitHoi iHctaHiii, HatoMmicTh Korcturyiiinum Cynom YKpaiHu 3M1HCHIOETBCS Yy
MEXKax 3arajlbHOr0 €JIMHOTO KOHCTUTYLIMHOTO MPOBaKEHHS); (GOpPMHU CYyIOBOTO
npoBapkeHHd (BepxoBHum Cynom 311HCHIOETbCA y MeXaX SK 3arajJbHOro, Tak 1
COpPOLIEHOr0 NpoBaKeHHA, HartoMicTb KoHctutymiiHum CynoMm  Ykpainu
3MIMCHIOETHCS B 3arajlbHOMY TMOPSAKY Ta He IMepeadadac MOMKIMBOCTI HMOro
cupomieHHss abo po3mupenHs); ¢opmu pobotu cyny (BepxoBuum Cynom
3MIIACHIOETHCS Y MEKax CyJIOBUX 3aCiJJaHb BIJIKPUTO, 3 MOXKIIMBICTIO PO3IJISAY CIIpaBU
y 3aKpUTOMYy CylIOBOMY 3acimanHi, HatomicTh Koncturymiinum CymoMm Ykpaiau
3MIACHIOETBCS Y MEXKax IUICHApHUX 3acifiaHb, sIKI CKJIAJAloThCs 3 BIIKPUTOI Ta
3aKpPUTOI YACTHH); BHU3HAYEHO Ta OXapaKTEPU30BAHO CIHIBBIJIHOIICHHS AaKTIB
npaBoTBopyocTi BepxoBuoro Cynay ta Koncrurytitnoro Cyny Ykpainu toro [71].

[linTpuMyeMO HaBeAEHY BYEHOIO XapaKTEPUCTHKY JOKTPUHAIBHHUX MiAXOMAIB
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70 PO3YyMIHHS CyIOBOI HPAaBOTBOPYOCTi, sIKA 3A€0UTBIIOTO BHU3HAYAETHCS 4Yepes
KaTeropii: a) mpu3HAuYeHHS sK 3acid 3a0e3neyeHHs IiSUIBHOCTI CyAiB Yy cdepi
npaBoCyAas, 0 (PaKTUYHO Ma€ JOMOMIKHUN XapakTep; 0) 3MICTy, 110 OB’ A3y€E€ThCS
13 Iep’KaBHO-BIAAHOIO JiSTLHICTIO IIOJI0 PO3TIIAY KOHKPETHHX CYJOBUX CITPaB, SKa
BUSBJISIETbCS Y TNPUMHATTI, 3MiHI a00 CKacyBaHHI HOpPM TIpaBa; B) CyO €KTIB
3MIMCHEHHS SK JISUIbHICTh BUIIUX CYJOBUX 1HCTAHIIHN, 1O BiIOYBAETHCS B MOPSIKY
KOHCTUTYI[IHHOTO TPOBAKEHHS a00 KacallifHOro Neperyiaay CyIOBUX pIIICHB;
I') MICII B CHCTEMI IPABOTBOPYOCTI, 110 BU3HAYAETHCS SIK CAMOCTIMHUM i1 PI3HOBUI,
AKUM 3a0e3neuye e(PeKTUBHICTh (YHKLIOHYBAHHS MEXaHI3MYy IpPaBOYTBOPEHHS; a
TaKOX HaBEJEHO aBTOPChKE BHU3HAYCHHS TaKWX TOHATh, SK «IIPAaBOTBOPYICTH
BepxoBHoro Cyny» — sk odimiiiHoi, npodeciiiHoi, mpolecyaabHoi AiSIBHOCTI, 0
3MIMCHIOETHCST HaA TIJCTaBl 3BEPHEHHs 3alliKaBJIeHUX CYyO’€KTiB ab0 3 BiacHOl
1HILIATUBH, 3MICTOM SKOI € IPUUHATTS, 3MiHa a00 CKacyBaHHS HOPM TIpaBa 3 MUTaHb,
Kl CTOCYIOTbCSI y3arajibHEHHS CYJIOBOI MPAaKTHUKUA Ta 3a0€3MEUYeHHs OJIHAKOBOTO
3aCTOCYBaHHS HOPM TIpaBa, IO BHUSBIBIETBCS B MOocTaHOBax Bepxosunoro Cymy, Ta
«mpaBoTBOpuicTh KonctutymiitHoro Cyny Ykpainu» — sk odimiitHoi, npodeciitHoi,
MPOIECYaIbHOT JIISUIBHOCTI, fKa 3IIMCHIOETHCS Ha TIJICTaBl KOHCTUTYIIMHOTO
MO/IaHHSI, 3BEPHEHHS a00 CKaprH, 3MICTOM SIKOT € IPUUHATTS, 3MiHa a00 CKacyBaHHS
HOPM IpaBa 3 MUTaHb 100 BiAMOBIIHOCTI KoHCTUTYIIT YKpaiHu 3akoHIB YKpaiHu, y
nependaueHux KoHcturyniero YkpaiHu BHUMaakax, IHIIMX aKTiB Ta MIKHAPOJAHHMX
JIOTOBOPIB, III0 BHUSBJISETHCS B pilieHHAX abo BUcHOBKax KoncrturyiiiiHoro Cymy
VYkpainu [71].

M.C. bynkar y  gokTopchkidi  aucepramii  (cmemianbHicTs 12.00.01)
«TeopeTnko-mpaBoBi 3acaaW CyAOBOi Biaau: cydacHuil koHrenT» (2019 p.)
chopMyJIbOBAHO TIJAX1J JO PO3YMIHHS CITIBBIJHOIICHHS MPOIECIB 1CTOPUYHOTO
PO3BUTKY CYJOYMHCTBA, CY/IOBOI By Ta JOKTPUHU CYAOBOi BIIAJH, IO TOJISITAE B
ICHYBaHHI JIBOX YSIBHHX TapaJIebHUX «mpssMuxy [13].

OkpiM TOTO, aBTOPKOK 3alpOINOHOBAHO MIAXIJ 10 PO3YMIHHA croerudiku
CHIBBITHOIIEHHS MOHSATh O3HAKHU 1 BIIACTUBOCTI CyA0BOi Biaau. O3HaKa BigoOpakae

IPaBOBY MPUPOAY CYJOBOI BIaJH SIK I€PHKABHO-IIPABOBOTO MOHSATTS, & BIIACTUBICTh —
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il XapaKTepUCTUKY BIJHOCHO 1HIIKUX 00’ €KTIB, MPEIMETIB, SBHIL, Y B3a€MO/IIi 3 HUMH.
Takoxx Bu3HaueHO crnenu]iKy KOHCTPYIOBAHHS CHCTEMHU (PYHKIIM CynoBOi Biaaw,
30kpema: GoOpMyBaHHsS Iepeliky Ta 3MICTy (QYHKIIH KOXHOI  CKJIaJ0BOI
JEMOKPAaTUYHO-TIPaBOBOT  BIAAM  BIAOYBA€TbCS 3  ypaxyBaHHSM  IOJIOKECHb
«CTpUMYBaHb 1 TMpOTHUBar», TOOTO OOIPYHTOBAHOI HEOOXITHOCTI BHKOHAHHS
NPUOJIM3HO OAHAKOBOrO (3a 3HAYCHHSAM) MEpeliKy (YHKINA CKIaJ0BUX JEpKaBHOI
BJIaAM, HEOOXITHMX I MIATPUMaHHS OajaHCcy B CYCHUIBCTBI Ta JepkaBi 3
JIEMOKPaTUYHO-ITPAaBOBUMHU IIIHHOCTsIMU [13].
Boanouac [.51. Cranbko y cBOill HaykoBiii npail «CriBBIIHOIIEHHS MPUHIIMITIB
1 HOpM IIpaBa y MpPaBOBHX cucTeMax Ykpainu Ta €Bponeiicekoro Corozy» (2020 p.)
(cnemianbHicTh 12.00.01 — Teopist Ta icTopist AepKaBU 1 TIpaBa; 1ICTOPis MOJITUYHUX 1
npaBoBux yueHb» (081 —IIpaBo)) po3kpuBae 3HA4YEHHS NPHUHLMIIB MpaBa sK
IHTErpaTUBHOTO €JIEMEHTA MPaBOBOi CUCTEMH, 3a PE3yJIbTaTaMU YOI0 JOBOAUTH, 110
ix 00’€7HAaBUa pOJIb MPOSIBISETHCA Y BHYTPIIIHBOMY Ta 30BHIIIHbOMY acHEKTaX
pO3yMiHHS (DYHKIIIOHYBaHHSI MPaBOBOi CUCTEMH; OOIPYHTOBYE MOJIOKEHHS MPO TE,
0 OCOOJIMBICTH CIIBBIJHOIICHHS TPUHIUIIIB 1 HOPM IpaBa B HaIllOHAJIBHIN
NpaBoBii cHCcTeMl YKpaiHM MoOJiArae: mo-mnepiie, B aKCIOMaTUYHOMY BHU3HAHHI B
IOPUUYHIN JOKTPUHI MPIOPUTETHOCTI MPUHIIMITIB MpaBa Haj WOro HOpMaMu; TO-
Jpyre, y IparMaTi4YHOMY HaJlaHH1 IIepeBard HopMam Mpasa rnepes Horo NpuHIUIaMH
y OpPaKTUYHIN IOPUANYHIA NISUIBHOCTI; MO-TPETE, B PI3HIN (OopMiI B3a€EMOKOPEIIALIi
MDK TPUHIMIIAMA 1 HOpPMaMHu IIpaBa B MeXaxX BIJIMIHHMX CTaJlii TMPaBOBOIO
PEryJIIOBaHHS CYCIUIbHUX BIJHOCHH; HaBOAWUTH Je(iHIli0 (QYyHKIIN HOpPM mpaBa y
MpPaBOBUX CHUCTEMax, MijJ SIKUMH pPO3yMI€ OCHOBHI HalpsiMU iX [1i HAa CYCHUIbHI
BIJIHOCUHHU Ta CUCTEMHI BJIACTUBOCTI MIPABOBUX CHCTEM, I[0 3yMOBIICHI CYTHICTIO Ta
NpU3HAYCHHSM HOPM TIpaBa y CTPYKTypi ocTaHHiXx. Hopmm mpaBa y mpaBOBHX
CUCTEMaxX 3MIMCHIOIOTH PETYJISATHBHY (T€HEpadbHUW HampsM [ii), 1HTETpaTUBHY,
1H(popMalLiliHy Ta BUXOBHY QyHKIT [158].
VY nucepranii I1.A. Komapa «Ponb cynoBoi mpaBOTBOPYOCTI B YTBEpKEHHI
MPUHITMITY BepxoBeHCTBa mpaBay (2021 p.) (cmemianbHicTh 081 «IIpaBo») ymepiie y

BITUM3HSHIN Haylll 3[1MCHEHO KOMIUJIEKCHE MOCHIIKEHHS CYJO0BOi MPaBOTBOPYOCTI
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camMe 3 OIMsAy Ha il ponb B YTBEPIKEHHI MNPHUHIMILY BEPXOBEHCTBA IIpaBa;
OOIPYHTOBAHO TIOJIOKEHHSI IIOJ0 BHU3HAHHS CYAOBOI IMPABOTBOPUYOCTI BAKIMBUM
YUHHUKOM YTBEP/KEHHS BEPXOBEHCTBA MpaBa SIK rapaHTii OUIBIIOCTI CKIAJOBHUX
JOCITIIKYBAaHOTO TIPUHIIATTY [64].

ABTOpOM C(POpPMYJILOBAHO BH3HAYEHHS TMOHSATTS CYJOBOI MPAaBOTBOPYOCTI 3
ypaxyBaHHSIM HEJOJIIKIB HasBHUX JOKTPUHAJIBHUX JE(iHIMIN Ta JTOTPUMaHHIM
npaBui (opmanbHOi Joriku. CIYIIHOIO € TMO3MIs aBTOpa IMI0A0 OOIPYHTYBAaHHS
NEPCHEKTUB  3allPOBA/KEHHSI  KIOEpIOCTULI ¥ pU3UKIB  «IIPOTHO30BAHOIO
MpaBOCYAAs» caMe 3 TOYKH 30py MOro HEMOXJIMBOCTI BpaxyBaTH HaMBaXKIWBIII
(GyHKITIOHATBHI €IEMEHTH BEPXOBEHCTBA Mpasa [64].

Hucepramis O.B. AnicimoBa «KOHCTUTYIIIIHI 3acajau CyJOBOI JTUCKpEIii SK
rapaHTii caMOCTIMHOCTI Ta €(EeKTUBHOCTI cyaoBoi Biaaw» (202 p.), mogaHa Ha
3I00YTTS HAYKOBOT'O CTyMeHs JokTopa (utocodii, € KOMIUIEKCHUM MOHOTpadiyHUM
JOCITIJIKEHHSIM Ha OCHOBI HAyKOBOTO TBOPUYOTO MO€NHAaHHS (inocodii Ta mpasa, 110
JIO3BOJIUJIO ABTOPY PO3KPUTH TEOPETHUYHI Ta MPAKTUYHI aCHEKTH CYAOBOI JUCKpELil
K OOOB’SI3KOBOTO €JIEMEHTa CaMOCTIMHOCTI CYy/OBOI Biaad B YKpaiHi. YYEHHUM
3allpOTIOHOBAHO  ABTOPCHKE BHU3HAYCHHS TMOHATH «CYAOBAa  JIUCKpEIs»  SIK
IHTEJIEKTyaJIbHO-BOJIBOBOI ISUIBHOCTI CYZy IOJ0 BHOOPY ONTHUMAIBHOTO PIllIEHHS
(BapiaHTy) 13 HasIBHUX MPABOBHX aJbTEPHATHUB, IiJi 4Yac PO3TJSAY Ta BHUPIIMICHHS
CyJIOBOi CIpaBHM Ta «MEXI CYyJAOBOi JUCKpEIi» — KOHKPETHO-BU3HAYEHOTO,
JETITUMHOTO OOMEXKEHHS pO3CyAy Cydy TMpHU 3IIHCHEHHI HHUM TPaBOCYIS,
KOHCTUTYI[IHHOTO Ta CYAOBOrO KOHTpOJO. Buxonsum 3 (QyHKUIOHATBHUX
ocoONMBOCTE Cy0’€KTa MPABOTBOPUOCTI, HAYKOBIIEM 3IHCHEHO PO3MEKyBaHHS
MOHSATH «CYZ0Ba MPABOTBOPYICTH» 1 «3aKOHOTBOPUICTHY; OOTPYHTOBAHO BiJIMIHHOCTI
MDK CYJOBOIO IPABOTBOPYICTIO Ta CYJOBHUM IMPELEICHTOM Ha OCHOBI HAyKOBUX
TOpoOOK; PO3BUHYTO i7ei Ta PO3POOJCHO TMPOMO3HUIli IOM0 3aKPIIJICHHS Ha
KOHCTUTYIIIHHOMY PiBHI CTaTycy cyAoBoi mpaBoTBopuocTi BepxoBHoro Cymy, sik
cyOcuaiapHOi MpaBOTBOPUOCTI Ta MEXaHi3MU ii peanizartii [1].

[Ipore, He3BakaroUM Ha 3HAYHUWA BHECOK BITYM3HSHUX HAYKOBIIIB Y

JTOCITIDKEHHST CYyJ0BO1 IPaBOTBOPYOCTI, BIAKPUTI MHUTAHHS Ta NPOOJIEMHU, IO
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CTOCYIOTBCSI IIi€1 Tairy3i paBa, MOTPEOYIOTh MOAAIBIIOTO TOCTIPKEHHS i BUBYCHHSI.
30kpema, ToTpiOHO 3BEPHYTH yBary Ha BIUIMB IJ100ai3amiifHUX MPOIIECIB HA CYIOBY
MPaBOTBOPYICTh, POJIb HOBUX TEXHOJIOTIH Y PO3BUTKY IILOTO IMPOIECY, a TaKOX Ha
JOCBIJ] KpaiH 3 PO3BHHEHOIO CYJOBOIO CHCTEMOIO, SIKHA MOKE€ OYyTH KOPHCHHM IS
BJIOCKOHAQJICHHS BITUM3HSHOI MPAKTUKKU. TakuM YMHOM, icTOpiorpadis nmpoodieMaTuKu
CYJIOBO1 MPABOTBOPUOCTI € BAXKJIMBUM €TallOM y BHUBYEHHI PO3BUTKY IPaBOBOI
CUCTeMHU KpaiHH, pO3yMiHHI MPUYHMH 1 HACTIJIKIB PIIIEHb CYAIB, a TaKOX (HOpMyBaHH1
IHHOBAIIHHUX T1X0/IIB J0 MOJAIBIIOT0 PO3BUTKY IILOTO MPOIIECY.

3 orsay Ha BHUKJIAJEHE BHINE JOXOJMMO BHCHOBKIB, III0 CYJiOBa
PaBOTBOPYICTh € OCOOJMBHM, CHEUU(PIYHUM PI3HOBUAOM MIPAaBOTBOPYOCTI, MIO
3IACHIOETHCSl CHELIAIbHO-YITOBHOBKEHUM CY0’€KTOM (CyZOM); CIpsIMOBaHa Ha
CTBOPEHHSI, 3MIHY 200 CKacyBaHHS HOPMAaTUBHUX MPUIKCIB; BU3HAHA IPOLIECYATbHO-
OPOLEAYPHOIO JISUIBHICTIO; i1 pe3yJbTaTH 3aKpIIUIIOIOTHCS B JOKYMEHTaX, CyJIOBUX
MIPaBOTBOPYMX aKTaxX TOIIO; MOB’s3aHa 3 peaiizallieto GyHKIi cygoBoi Biaau [47].

Biarak, 3ayBaxxumo, 110 JUIsl AOCHIDKEHHS HAyKOBUX NPOOJIEM CyJI0BOI
MPaBOTBOPYOCTI B HAIIOHAJBHIA 1 3apyOLKHIN JiTEpaTypli BHUKOPUCTOBYIOTH TaKi
METOJIU Ta HAIPSIMHU:

— TIOPIBHSUTHHO-TIPABOBUN METOJ| (MOPIBHSHHSA Ta CIIBCTABJICHHS IOPUIUYHOI
HAYKOBOT JIITEpaTypH);

— (OpMATTBHO-JIOTTYHUI METOJT (TOCIIIJIKEHHS 1 BUBYEHHS JIePKaBHO-TIPABOBUX
CYJIOBUX SIBUIIT 32 JJOTIOMOT'OI0 OCHOBHHUX 3aKOHIB ()OPMAaJILHOT JIOT1KH);

—anam3  (YHKIIOHYBaHHA  CYAOBUX  OpraHiB  3apyODKHUX  JiepKaB
(mocmimkeHHs OCOONMBOI Ta CHEIaldbHOI JITEpaTypu 1 HampaiioBaHb y cdepi
GyHKIIOHYBaHHS JTiSTTLHOCTI CYJIOBUX OPTaHiB 3apyOKHUX JIepKaB);

— OCJTiIXKCHHSI 3aKOHOJJaBCTBA KOHTMHEHTAIBHHUX MPABOBUX CHCTEM;

— aHa3 CyJ0BOi MPAKTUKH, SIK HAI[IOHAIBHOI, TaK 1 3apyO1’KHOI (TOCIIIIKEHHS
pE3yNbTATIB CYAOBOi MPABOTBOPYOCTI y IOPUAMYHIN HAyKOBIM JiTeparypi, TOOTO
SIBUIIA, SIK1 P13HI 32 CBOEIO MPUPOIOI0);

— HAYKOBUHM aHaII3 CyJOBHX TPEIEACHTIB Ta CYJOBUX MPABOBUX TMO3MINII

CYJIJIIB;
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— TEOpPETUYHE  JOCHIDKEHHS CYIOBOTO  PO3CYAYy Ta  IPaBOIOJIOKEHb
(tocnipKeHHs 3B 3Ky 13 JIOTIYHOIO OMEpali€lo BUOOPY cepell MOXIMBHUX BapiaHTIB
3aKOHOJIJAaBCTBA, TOOTO 3YMOBJEHICTh BIJIHOCHOIO HEBU3HAUYEHICTIO IIpaBa, IO
3a0e3neyye MOXJIMBICTh YXBaJICHHS HE JHIIE 3aKOHHOTO, a W CIpaBeJIMBOTO
CYJIOBOT'O PIIICHHS).

OCHOBHOIO TMPOOJIEMOIO CYJIOBOI IMPABOTBOPUOCTI B HAI[IOHAJIBHIA Ta
3apyOlXKHIN HayKoBiM JiTeparypi € ii 3mimryBaHHS (TOOTO 3MIillyBaHHS MOHSTH Y
PI3HUX MPAaBOBUX CHCTEMax TOIIIO).

JlocmiKyroud HanpalioBaHHS HallOHAJIBHUX 1 3apyODKHHUX HAYKOBIB, SIK1
3MIIIYIOTh CYJIOBY MPABOTBOPYICTh 1 TIyMady€HHs, MOKHA JIIUTU BUCHOBKY, 1110 BOHU
31€0UIBIIOT0 3BEPTAIOTHCS /10 MPAKTUKHU (DYHKIIOHYBaHHS CYyJAOBHUX IPaBOTBOPUYHX
OpraHiB aHTJI0-aMEPUKAHCHLKOTO MpaBa. ToOTO, HA MiJCTaBl TAKOTO JOCBIAY CYIOBHUX
OpraHiB 1 MarepiajiB MOXHa Yy3araJIbHUTH 3rajlaHy BHIIE O3HAKy CYJOBOi
IPABOTBOPYOCTI, TAKOX 1 IOJJO POMAaHO-T€PMAHCHKOTO MpaBa.

3BepTaroyM yBary Ha iHIII MPUYMHM 3MINTYBaHHS, HOTPIOHO BUOKPEMUTH TaKl
YUHHUKU:

—noTrpeba CyJOBUX OpraHiB y mpaBoTBopuii ¢yHkuii. IlpuunHoro Takoi
noTpeOM € HEeBU3HAYECHICTh 3MICTy HOPMATHMBHHMX TMPHUIHUCIB, SIKI MMAJATAIOTh
BUKOPHUCTAHHIO 1 3aCTOCYBAHHIO i Yac 3/IICHEHHSI CYJI0BOi MPAaBOTBOPUYOCTI;

— HEBU3HAYEHICTh 3MICTY HOPMATHBHOIO NpUMHCY (IO MICTUTh OLIIHOYHE
MOHATTS). Y HAyKOBIM JiTepaTypl 3a3HAYa€ThCs, MO I MpoljemMa Moxe OyTH
yCYHEHa MUISIXOM WOTrO pO3’SICHEHHS, CTBOPEHHS TOSCHIOBAJIBHO-TIPABOBOTO
NPUIKACY, a TaKOXX 3a JOMOMOTIOK KOHKPETH3YIouoi CyI0BOi MpPaBOTBOPYOCTI Ta
BCTAHOBJICHHS aKTiB CYJIOBOI MPABOTBOPUYOCTI;

— OlHapHMI XapakTep HEBU3HAYEHOCTI 3MICTY aKTIB CYJOBOi MPAaBOTBOPUYOCTI,
110 1HKOJIM CIIOHYKA€ J0 3MIIITyBaHHS CYA0BO1 PaBOTBOPYOCTI.

Takox, sax 3a3Hauae H.B. Crenuk, y ropumuudiii mitepaTypi cynoBa
MIPABOTBOPYICTh HE PO3MEKOBYETHCS 3 TMOHATTSIM CYAOBOTO TPAaBOTIIYMA4CHHS,
CIIOCTEPITAETHCS HEKOPEKTHE PO3MEXKYBAHHS IMX CAMOCTIHHUX THINB IOPUIAUYHOI

JISJIBHOCT1 CYy/JIOBUX OpraHiB. Y 3B’SA3KYy 3 IUM, JUIsl YTOUHEHHS MOHSTTS CYI0BO1
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IIPABOTBOPUYOCTI HEOOXITHUM CTAJIO0 3BEPHEHHS /10 OCHOBHUX IOJIOKEHD SIK 3arajbHOT
Teopii MPaBOTBOPUOCTI, TAK 1 3araJIbHOT TEOPil FOPUAUYHOI AIsUTBHOCTI [161].

CynoBy TMpaBOTBOPUICTP B HAIIOHAIBHIA Ta 3apyODKHIM IOpUAMYHIN
JiTepaTypl 4acTo MOB’A3YIOTh 3 (PYHKIIIEI0 HOPMOKOHTPOITIO (3a3BHUai 110 (PyHKIIIIO
3MIMCHIOIOTh  KOHCTUTYIIMHI cyau). ToOTo, JJis BCTAHOBJICHHS  HayKOBOI
OOTPpYHTOBAHOCTI BIJIHECEHHS JO CYyJIOBOi IPaBOTBOPYOCTI (DYHKIIIHA Ta ISUIBHOCTI
HOPMOKOHTPOJIIO MOTPIOHO TaKOK BPaxOBYBaTH 1 MISJBHICTh CYJOBUX OpraHiB. Y
CIeliaJIbHIN JIITepaTypi CyJ0Ba MPaBOTBOPUICTh PO3TIIAIAETHCA Ta Oepe CBOI OCHOBH
(BUTOKM) TMEPEBAXHO 13 MIsJIBHOCTI HAIIOHAJIBHUX CYJIOBUX OpraHiB. 3arajibHe
MOHATTS CY/I0BOI MPABOTBOPUYOCTI OOMEXKYETHCS 11 HAalllOHAJTBHUM PI3HOBHIOM. Tomy
BUHUKJA TOTpeda 3BEPHYTHCH 1 [0 3aKOPJOHHOI IOPUAWYHOL JITepaTtypu Jis
BUSIBJICHHSI CYZOBOi MPABOTBOPYOCTI B JISNIBHOCTI MIKHApPOJHUX CYJOBHX OpraHiB,
30KpeMa BUTOKH HAyKOBHX JOCIiKeHb OepyThbes 3 Cymy €Bpomeiicbkoro Corosy,
€Bpomnencbkoro Ccyay 3 IpaB JIIOJUHHU, CYJO0BOI MNPAKTUKM Ta HOPMATUBHOIO
perymtoBaHHs AisuibHOCTI MixHapogHoro Cyny Opraxizamii O0’egnanux Hariit
(mam — OOH). Posrasaaroun misibHICTh MIKHAPOJIHUX CYJIOBHX OpraHi3alliid, Mo)KHa
BUOKPEMHUTHU 1 MI)KHAPOJIHY CYJOBY NMPABOTBOPUICTb.

Jlo mpo6iiem Cy10BOT TPaBOTBOPUOCTI B OPUIUYHIN JIiTepaTypi (HaIllOHATBHIN
Ta 3apyOiXKHIN) TaKoX MOKHA BIJHECTH 1 HEJAOCTATHE JOCIIIKEHHS IOPUTAYHOTO
IpoIecy Ta IOPUIANYHUX MPOLEAYP CYA0BOI MpaBOTBOpYOCTI. FOpuanynmii mporuec i
MPOLIETypPU BUSIBIISIOTHCS B XapaKTEPHUX OCOOIMBOCTSAX MPOIECYaTIbHOI YaCTUHU
CYZIOBOi MTPaBOTBOPUOCTI, 110 BKIIOYAIOTHh B ce0€ BIOPSIIKYBAaHHS CyIOBOTO MPOIIECY.
[{s mpoOnema noTpedye HAyKOBO1 yBaru Ta JETalbHOTO JTOCIHIIKEHHS.

HOpuanunuit mporec Ta Nporexypu CyJ0oBOi MPaBOTBOPUOCTI SBJISAIOTH COOOIO
BCTAaHOBJICHWH 3aKOHOJABCTBOM TMOPSIOK BHKOPUCTAHHS KOMIUIEKCY MPaBOTBOPUYMX
3ac00iB, TpHOMIB Ta CMOco0iB (METOAIB) CYIOBOI IMPAaBOTBOPUOiI MiSUTBHOCTI
BIJIMOBITHUX CYJOBUX OpraHiB. 3rajadi BUIIEC €JIEMEHTH MpoIecyalbHOI Ta
IpoLeaIypHOi (OpMU CYJOBOI NMPABOTBOPUOCTI B IOPUIMYHINA HAyKOBIM JiTeparypi
BHUBYCHI HEJIOCTATHHO.

AHaJ3yl0ud HOPUAMYHI Ta TEXHIKO-TIPABOBI 3acO0M, a TaKOXX BPaxOBYHOUHU
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HANPaLIOBaHHs 3 MPOOJIEM IOPUANYHOTO MPOLECY Ta IOPUIANYHUX MPOIEayp, MOKHA
KOHCTaTyBaTH, M0 KOMIUIEKCH TEXHIKO-PAaBOBUX 3acO0IB 1 TEXHOJIOTIYHUX
IpOLIEyp PErjJaMeHTHOI Ta MpPEleAeHTHOI TEXHOJOrli CyI0BOI MPaBOTBOPYOCTI
MOBHHHI 3aCTOCOBYBATHCh y MPOIECI CTBOPEHHS CYIOBUX PETJIAMEHTIB 1 CyIOBUX
HOPMATHUBHO-TIPABOBUX  MPELENEHTIB, TOOTO MPaBOTBOPYMUX AaKTIB  CYAOBOIi
IPaBOTBOPYOCTI Ta HAJJAHHS iM IOPUTUYHOT CHUITH.

SIKI10 OHOYACHO BUSIBIISITH 3aralibHOTEOPETUYHI 3aKOHOMIPHOCT1 TaKUX BHU/IIB
CYJIOBO1 MPAaBOTBOPYOCTI, SIK MpEIEECHTHA Ta peryiaMeHTHa CyJJ0Ba MPaBOTBOPYICTH,
a TakoX OCOOJMBOCTI TEXHOJOTIH CYAOBOi MPAaBOTBOPUOCTI WHIOJO IOPUAUYHOIO
IpoIeCy Ta IOPUANYHUX MPOLETYP, MOXKHA MepeA0auynuTH Ta 3’ sCyBaTH MOKIMUBOCTI
3aMpoOBa/HKEHHS] TPEIEICHTHOT Cy/JO0BOi IMPaBOTBOPYOCTI Ta  YIAOCKOHAJICHHS
pErJIaMEeHTHOI ~ CYJOBOI  MPAaBOTBOPYOCTI M  NPABOTBOPYMX  AKTIB  CYJOBOi
MPaBOTBOPYOCTI y MAISUTBHOCTI $IK HAIlOHAJIBHUX, TaK 1 MDKHApPOJIHUX CYIOBHUX
OpraHis.

Otxe, cynoBa NPaBOTBOPYICTh 3/IMCHIOETHCS B OCOOJIMBIN MpoliecyaabHIM
dbopmi, 10 XapaKTEPHU3YEThCs CHENU(IYHUMU MPABOTBOPUYUMH TPOBAKEHHSIMH,
CTaIisIMM Ta PEKUMaMHM, 1 BU3HAYAE TMOCHIIJOBHICTh Ta MOPSAJIOK JOCITHEHHS METH
CyoBoi mpaBoTBOpUOCTi [161, ¢. 27].

VY cynoBiil MpaBOTBOPYOCTI HAYKOBIII BUKOPUCTOBYIOTH 1 IOCTIIKYIOTh 3HAUHY
KUIBKICTh PI3HMX BHUJIB JIKEpeN, $5Ki, CBO€IO YEpProrw, BOJIOJAIIOTh PI3HUMU
MOXJIMBOCTSMH JOCIIJKSHHS. |HKOIM BUHUKAIOTh Pi3HI CHTYaIlii, KOJU IS OIlIHKH
NEBHOTO SIBUIA CYJOBOi MPaBOTBOPYOCTI BaXKO a0 B3arajii HEMOXKIHBO
BUOKPEMHUTH HOCIiB MpOOJeMHU 1 BIAMOBIIHO, TMOYUHAETHCSA JOCIHIKYBATHCS Ta
BUKOPHCTOBYBATHUCS 3HAYHA KUTHKICTh HAYKOBHUX, 3aKOHOJABYMX Ta IHIIUX JHKEped.
3a3Buuai, KOJIM TAKUH HOCIM KOHKPETHM30BAaHWU, BAXXKO OTPUMATHU JOJATKOBY Ta
OuIBII AKICHY 1H(OpMaIIito Tpo MpodIeMy 13 HayKOBOro pkepena. Taky iHhopmarrito
MOXJIMBO OTPUMATH TIIBKA BiJi KOMIIETEHTHHUX 0cCi0 (SKi MamTh TpaBo OyTH
YYaCHHKaMU CYy/JOBOi MPaBOTBOPYOCTI, HANPHUKIAJ EKCIEPTIiB), SIKI BOJOIIIOThH
3HAYHUMH 1 TTTMOOKUMH 3HAHHSMHU PO 00’ €KT 200 TPeIMEeT JOCIIiKEHHS.

3a3Buuail y HayKOBIH JIITEpATypl CYyJOBY MPABOTBOPUICTb XapaKTEPU3YIOTh SIK
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Oe3mocepeiHio, IUIECTIPSIMOBAaHY PO3MOBY 3 JOCTIJHUKOM, fKa JOTOMAarae Ta
BpaxoBy€e TepeBaru i HEIOJIIKH BHUKJIAIEHHS 3-TOMDK 1HIIMX jpkepen. Jo mepesar
HAyKOBIIl 3apaxOBYIOTh: 3/IaTHICTh HA0arato MOBHIIIEC Ta TOYHIIIEC BUSIBUTH IIPABOBY
NpOTaMHY Ta BHUSIBUTH TIPABOBY TIO3WIII0 HAYKOBIS, CTBOPUTH CIPHUSATIUBI
MOXJIMBOCTI JUIsi OUTBII TJIMOOKOTO BHMBYEHHS JOCHIIKyBaHOi mpobiemu. [lo
HEJIOJIIKIB — BIUIMB HAYKOBIIIB Ha (pOpMyBaHHS OTpUMYBaHOI HUMHU iHOpMaIlii, 110
MO’K€ TO3HAUYUTHUCH Ha 11 00’ €KTUBHOCTI i1 3aCTOCYBaHHI Ha MPAKTHUII.

VY HaykoBii IOpUANYHIN JIITEpaTypl NUTAHHIM MPOLIETYPHUX ACTIEKTIB CYJ0BOL
IpaBOTBOPUOi MISUTBHOCTI, SIK 3a3HA4ajocs BHIE, 3a3BUYail, MPUCBIUYETHCA
He3HauHa yBara. He3Bakaroun Ha 30UIbIIEHHS KOHLEHTpALli HAYKOBOi yBaru 0
PI3HUX AacCMeKTIB NpOLEAyp Y CYAOBIM MpaBOTBOpYINA ISIIBHOCTI, HEOOXITHO
3a3HAUUTH, IO CYNMEPEWIMBUMHU MHUTAHHAMH MPABOBHUX MPOIEAYpP 3aIHIIAIOTHCA,
30KpeMa, MpooJieMH XapaKTepUCTUKH (O3HAK Ta Kiacudikalli) mpaBOBUX MPOLEIYP
CYJIOBO1 MPaBOTBOPYOCTi, IXHHOTO (HYHKIIOHAIBLHOTO TMPU3HAYCHHS, CTPYKTYpH,
BU3HAUEHHS TOHSTTS, CIIBBIIHOIIECHHS TPaBOBOI MPOLEAYPH Ta CYAOBOTO
IPaBOTBOPYOTO MPOLIECY.

[TpoueaypHi acekTH Cya0BOi MPABOTBOPUOCTI K TEOPETUKO-TIPABOBE SIBUIIIC
SBJIIIOTH COOOI0 CHCTEMATH3aIlil0, SIKAa: OPIEHTYETHCS HA JOCATHEHHS KOHKPETHUX
pe3yNbTaTiB  CyJOBOi  MPABOTBOPUOCTI;  CKIATAEThCS 13  aKTIB  CYJOBOi
MPaBOTBOPYOCTI, $IKI 3MIHIOIOTH a00 JOMOBHIOIOTH OJWH OJHOTO Ta PEryirolTh
TUSTTBHICTh BHYTPINIHBOT CTPYKTYPH CYZIOBOI MPAaBOTBOPYOCTI; BCTAHOBJIIOE HAMPAM
PO3BUTKY, MOINEPEIHHO BCTAHOBJICHOIO HAa HOPMAaTUBHOMY a00 1HIMBIAYaJbHOMY
PIBHI; i€epapxiyHa CTPYKTypa MoOyI0BU; 3aBXK/]IU nepedyBae y po3BUTKY; Nependavae
CIy’k00BHI XapakTep; BIJIICPa€ poJib METOAAa peasizailii OCHOBHOTO pETyIsITOpa
BIJIHOCUH Yy Cy/IOBiil MPaBOTBOPYOCTI.

AHami3ytoun CHemialibHy JITEpaTrypy, MOXHa MIAKPECIUTH, 10 I
MPOLICTYPHUMH aCTIEKTaMU TOTPIOHO PO3YyMITH OCOOJMBUI HOPMATUBHUNA TOPSIIOK
3IACHEHHS] CYJIOBOI MPABOTBOPYOI MISUIBHOCTI, KM CHpSIMOBaHUI Ha peasi3alliio
HOPM CYJIOBO1 MPaBOTBOPUOCTI Ta peanizailiio MPaBOBITHOCHH, SKI OXOPOHSIOTHCS

MIPAaBOBUMU CAHKIIISIMU BIJ iX MOPYILIEHb.
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[Ipomec cymoBOi TpaBOTBOPYOi MISIIBHOCTI, a TaKOX 1 TPOIEAYPH,
B3a€MOJIIOTh TaKMM YHHOM, MO IMPOLIEC MPaBOTBOPUOI MAISUIBHOCTI 3a3HA€ Ta
H1JAA€ThCS BIUTMBY 3 OOKY MEBHUX MPOLETYp, TOOTO IPEAMETOM MPOLIEAYyp BUCTYIIAE
IPOIEC CYAO0BOI MPABOTBOPUOI MISITHHOCTI.

[logo mpoueayp cyaoBOi MpaBOTBOPYOi AISIBHOCTI CHOCTEPITalOThCs TMEBHI
HAyKOBI MpoOJieMH, 10 BHUSBISIOTBCA y: TpolLECyalbHUX MpaBwiax  (sKi
BCTaHOBJIIOIOTH MOCIIOBHICTD 3/1HCHEHHSI IPaBOTBOPYMX JIiii); IX TPUBAJIOCTI y Haci
(MOMEHTH iX TOYaTKy Ta 3aBEpILICHHS); MPOLECYyalbHUX MpaBUiIaxX CyAO0BOi
MpPaBOTBOPYOCTI (1[0 BHU3HAYAIOTh TMOCHIAOBHICTb BYMHEHHS Jid  CyJOBO1
PaBOTBOPYOCT!).

[IpoOnemMu JoCHiKEHHSI CYA0BOi MPAaBOTBOPUYOCTI y BITYM3HSHIN HAyKOBIH
JITEpaTypl NOJATAIOTh TAKOXK y TOMY, IO HAI[lOHAJIbHY CYIOBY IPAaBOTBOPYICTh, Ha
BIIMIHY B1J 3apyO1’KHO1, MOXKYTb 3J1HCHIOBATH JIMIIIE BUIII CYJO0BI1 1HCTaHINi. Tomy,
o0 MpoaHani3yBaTh (PYHKIIOHYBaHHS CYJIOBOI MPaBOTBOPYOCTI B HaIllOHATBHUX
MPaBOBUX JDKEpesax HEOoOXiAHO JOCHIKYBaTH BHUIII CyJIOBI 1HCTaHIIi (Ha
BIJIMOBITHICTH CY/IOB1¥ MPaBOTBOPYOCTI).

AHani3yloud HamnpauloBaHHS MPOBIJHUX YKPAiHCHKUX MPaBO3HABIIB Ha
MPUCYTHICTh CYJOBOi MPaBOTBOPYOCTI y MPaBOBIM cucteMi YKpaiHH, BaKJIWBUM
BOAYAEThCS 3’ACYBaHHS 3HAUYMMOCTI YMOBHOBAXXEHHS CYIOBHUMH IPABOTBOPUYUMU
MOBHOBKEHHSIMM 1 BUIIUX CYJOBUX 1HCTaHIN Ykpainu. daxiBili, CBOE 4eproro,
3a3HA4YaloTh, 1[0 HASBHICTH YW BIJICYTHICTH CYJOBOi MPABOTBOPUYOCTI y MiSUTBHOCTI
OpraHiB CyJ0BOI BJIaAy YKpaiHU HAa HUHIIIHbOMY €Talll PO3BUTKY Ta BJIOCKOHAJIECHHS
MOBUHHI TIPYHTYBAaTHCSi Ha BCTAaHOBJICHHI BIAMOBIAHOCTI 3arajbHOTEOPETUUHIN
noOy/noBl  CynoBOoi MpaBOTBOpPUOCTi. Tomy, 100 I1AEHTU(IKYBATH CYAOBY
MPaBOTBOPYICTh Yy JAiSUIBHOCTI OpraHiB CyJI0OBOi Biaad B YKpaiHi MNOTPiIOHO
BIJINITOBXYBATUCH BiJI 11 3aralbHUX O3HAK, 30KpEMa, I1e: B3aEMO3B 30K 3 peari3alli€lo
paBOTBOpYUX (DYHKIIIN CyIOBOI BJIaW; 3/IMCHEHHS CIICIIAIbHO-YTOBHOBAKCHUMHU
CYJOBUMH OpraHaMHu; CHPSMOBAHICTh CYyIOBOI MPaBOTBOPYOCTI HA BCTAHOBIICHHS
HOPMATUBHO-TIPABOBUX MPHUIIKCIB; peai3allis B 0COOJMBIM mpolecyanbHil (Gopmi;

30CEpPEeKEHHST Ta KOHIIGHTpallisi HOPMATHUBHO-NIPAaBOBUX MPUIIUCIB Yy CYJOBHUX
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MPaBOTBOPYUX AKTaX.

BomgHodac BiACyTHICTH y ISIIBHOCTI BHINUX CYIOBUX I1HCTaHIIA CYIOBOI
MPaBOTBOPYOCTI MpU peamizamii 1HMMX (QYHKIIH CyAOBOI BJIaJM OOIPYHTOBYETHCS
BIJIMTOBITHICTIO JIMIIIE YaCTHHI O3HAK, a HE BCIM 03HAKaM CYJOBOi MPAaBOTBOPUOCTI.

JlocmikeHHsT 3aKOHOAaBYMX MPUIKUCIB, 110 BU3HAYAIOTh ISUTbHICTh BHILUX
CYJIOBUX 1HCTaHIII YKpaiHu, JalOTh HAM IMIJICTaBU CTBEPIDKYBATH, 10 3aKOHO/IaBYE
YIOBHOB)XCHHS JII€ JIMINIC HA PETJIAMEHTHHUM BUJ CYJO0BOi MPAaBOTBOPUYOCTI. Takox,
(bhaxiBIFIMHA BEyThCS 3HAUHI AUCKYCIT II0JI0 FOPUANYHOLI TPUPOAH AISTILHOCTI BUIITUX
CYyJIOBUX 1HCTaHULIA, TMOB’A3aHOI 3 peami3auielo (QyHKUI KOHCTUTYLIMHOIO
HOPMOKOHTPOJIIO, Ta BHUCJOBJIIOIOTHCS PI3HI MO3UINT IIOAO0 HASABHOCTI CYIOBO1
MIPaBOTBOPYOCTI B MOPSAJIKY BCTAHOBJICHHS CyJIaMH HEKOHCTUTYIIIITHOCTI 3aKOHIB Ta
IHIIMX HOPMATUBHO-IPABOBUX AKTIB.

Jlesiki HayKOBILII BOAYarOTh y BCTAHOBJIEHHI KOHCTUTYIIMHOCTI TPABOTBOPUY
IPUPOY, 1HIII — 3alepedyroTh ii HasiBHICTh. /|0 OCHOBHMX apryMEHTIB Ha KOPHUCTb
CyJIOBOi TPaBOTBOPYOCTI Yy BHUIIUX CYJOBUX I1HCTAHIISIX HABOIATH CIIEIIAJIbHE
YIOBHOB)XCHHS HA BU3HAHHSI HEKOHCTUTYLIMHUMHI HOPMATHUBHO-TTPABOBUX MPHUIIHCIB
1 BIAMOBIAHUX aKTIB, 110, CBOEI YEProl0, CIPUUMHAE BTPATY iX YMHHOCTI. OCKUIBKH
pIIIIEHHS BUIIUX CYIOBUX I1HCTAHIISX € 3arajJbHOO0OOB’S3KOBHUMH Ta MIIISTAIOTh
odilIfHOMY ONPUIIIOAHCHHIO, BOHH € TMPCEHECACHTHUMHA 1 THM CaMHUM MOXYTh
CIIyryBaTH (popMaMH IMpasa.

AHamni3ytoud 4YMHHE BITYM3HSHE 3aKOHOJIABCTBO, MOXKHA 3a3HAYUTH, IO
Koucrutymitnuit Cyn YkpaiHd BiANOBIIHO A0 KOHCTUTYUIMHUX HPHUIKCIB CBOIM
pILIEHHSIM MOX€E BHU3HABAaTHW 3aKOHM Ta 1HII MPABOBI aKTH HEKOHCTUTYLIMHUMH,
(siko BoHM HE BiAmoBimaroTh KoHnctutytii Ykpainu), ToOTO sIKIo OyJio MOpyIIeHO
BCTAHOBJICHY TIPOIICAYPY PO3TIISANY, YXBAJICHHS YU HAOpaHHS YMHHOCTI, aJie BCE TaKu
MO’KHa 1 3BEpHYTH yBary Ha BIJICYTHICTb O3HAKU CIPSMOBAHOCTI Ha BCTAHOBJICHHS
HOPMATUBHO-TTPABOBUX TPUITHCIB.

VYueHi CXWISIOTBCA A0 AYMKH, IO CYJ0Ba MPaBOTBOPYICTH Ma€ B OCHOBI
BCTAHOBJICHHSI HOPMAaTHUBHO-TIPABOBUX TMPUIIACIB, SKE TMependadac MOKIUBICTh

CTBOPEHHsI, 3MIHM Ta CKAaCyBaHHS IIpaBOBUX HOpM. Binrak, SKIo cyaoBa
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IPABOTBOPYICTh HEKOPEKTHA Y TUX BUMAJAKaX, KOJH CKAaCOBYE€ HOPMAaTHBHO-TIPAaBOBI
npunucd 0e3 OJHOYAaCHOI MOXJIMBOCTI iX CTBOpEHHS Ta 3MIHHM, TaKOX 1
NOBHOBAYKEHHSI BUIIMX CYJIOBUX IHCTAHIIM IIOAO CKACyBaHHS HEKOHCTUTYIIHHUX
HOPMATHUBHO-IIPABOBUX MPUIIKCIB BBAXKAIOTHCSI HEIPABOTBOPUYHUMHU.

OxpiM TOro, Cy/10Ba MPaBOTBOPUICTh BUILKX CYJOBUX 1HCTaHII OB’ SI3y€ThCA
3 BHECEHHSM HHMMHM HOBHU3HM Yy T[IpaBOBE pEryjlloBaHHsA cyJouuHcTBa. Ha
NEPEeKOHAaHHSI JEeAKHMX Yy4yeHuX, ockuibku Koncturymiinuii Cyn mos0aBise
IOPUIMYHOI CWJIM HOPMAaTUBHO-IIPABOBUX IPUIHUCIB, BIH TUM CAaMHUM BHOCHTH
HOBU3HY Y HOPMAaTHUBHO-IIPABOBE PETYIIOBAHHS 1, BIANOBIAHO, 3A1MCHIOE CYIOBY
paBOTBOPYICTh. Jl0 HOBH3HM MPABOBOIO PEryJIOBAHHS CYJOYMHCTBA (haxiBUAMHU
BIJJTHECEHO: HOPMATUBHO-IIPaBOBI MPUITUCH 1 HOPMATUBHO-ONIEPATUBHI PUITUCH.

Sk 3aznagaB H.B. Crenuk, HOpMaTWBHO-NIPaBOBI NPUMHUCH € TEKCTyaJbHUM
BIJOOPa)KEHHSAM 3MICTY IOPUAMYHOI HOPMH, 1 TUM CaMHUM BHM3HAYalOThb MOKJIUBY,
000B’s13K0BY a00 3a00pOHEHY MOBEIIHKY HEBH3HAYEHOTO0 KOJia CyO’€KTIB MpaBa, €
0e3MmocepeIHIMU  PEryJsITOpaMU  CYyCHUIBHUX BiAHOCHMH. OmnepaTuBHI NPUIUCU
Oe3rmocepelHbO0 HE PEryJIOITh TMOBEIAIHKY CYyO’€KTIB TPaBOBIJHOCHH, HE
BII0OpaXKaloTh CTPYKTYpPHI €JIEMEHTH IOPHUIMYHOI HOpMH, a 3a0e3NneuyroTh
0€3KOI3IMHICTh HOPMATHBHO-TIPABOBUX TMPUIKCIB Ta MIATPUMYIOTh CHCTEMY
3aKOHOJIAaBCTBA y TapMOHIWHOMY cTaHi. OnepaTHBHI MPUIIACU € JOMOMIKHUMHU Ta
CYNpPOBIIHUMU 3ac00aMu 31MCHEHHS (QYHKLIH HOPMOKOHTPOJIO, K1 BTPA4YarOTh 110
micis cBoei peamizanii [161, ¢. 159].

Sx BOauyaeThCs, CyAOBa MPABOTBOPYICTh CHPSAMOBAHA 3A€OUIBIIOTO Ha
BCTAHOBJICHHSI HOPMATHMBHO-IIPAaBOBUX MPHUIUCIB, SIKI BiIOOPa)KalOTh CTPYKTYpHI
€JIEMEHTH IOPUAMYHUX HOPM, TOMY CTBOPEHHS TUJIbKA ONEPATUBHUX MPHUIHCIB HE
MOXHa PO3IJISIIATH SK CYIOBY MPAaBOTBOPYICTh. AHali3 pIlIeHb BUIIMX CYAOBHX
IHCTaHIIi Ja€ TMiACTaBM BUOKPEMUTH HASBHICTh y HUX HE JIMIIE HOPMATHBHO-
MIPaBOBUX, 1 ONIEPATUBHUX MPHUIIUCIB.

JIIAJIbHICT,  BHIIMX  CYJOBHUX 1HCTAHI[IH MOXXHAa Ha3BaTH  CYyJAOBOIO
IPABOTBOPYICTIO 32 YMOBH YIOBHOBa)KEHHsI 1X Ha CTBOPEHHS Ta 3MIHY HOPMAaTHUBHO-

paBoBUX NpUNKUCIB. BopHoyac miggaeTbcsi OKpEMOMY pPO3TJIISiAy: BUTPEOYBAHICTH,
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MiJCTABHICTH 1 JONUIBGHICTh HAIJICHHS BUIIMX CYIOBUX 1HCTAHI[I MOBHUM HaOOPOM
(TOOTO CTBOpPEHHs, 3MiHa Ta CKacyBaHHs) TMPABOTBOPYMX IMOBHOBAXEHb TpHU
3/11MCHEHHI MPAaBOTBOPUYUX (DYHKITIH.

[Ilogo 3miiCHEHHSI y CYIOBI TPABOTBOPYOCTI BHINUX CYJOBUX IHCTAHIIIH
odimiitHOro TIymMadeHHss KOHCTUTYIIIT Ta 3aKOHIB, 3ayBa)KMMO, 1110 TaKe TBEPIPKCHHS
CBIIUMTh TMpO MiAMIHY Ta 3MIIIyBaHHS KaTeropid mpaBOTBOPYOCTI i
PaBOTIYMAadyeHHs, sIK1 3 MO3UIII{ 3arajJbHOI TeOpii mpaBa SIBJISIIOTH COOOI0 CaMOCTIHHI
TUIW IOPUIUYHOL TISTTBHOCTI Ta MK SIKUMU MIPOBOJIATH PO3MEKYBaHHS.

OdimiitHe TIymMayeHHS BUIIUX CYIAOBUX IHCTaHLIM OCHOBHOrO 3aKOHy Ta
IHIIMX HOPMATHUBHO-IIPABOBUX AaKTIB Y CYJOBOi MPAaBOTBOPYOCTI 3a3BUYAll HOCUTH
HOPMATUBHUHN XapakTep (TOOTO CTOCYIOThCS HEBU3HAYEHOTO KoJia 0Ci0 Ta MOBHICTIO
HE BUYEPIYIOTHh 10 (PAKTOM 3aCTOCYBaHHS), SIK1 BIHOCSTBCSI JI0 PE3YyJIbTATIB SIK
O IIIHHOTO TIIyMayeHHs, TaK 1 Cy10BOi TPABOTBOPYOCTI.

CynoBa mpaBOTBOPYICTh 3a3BUYAll CIIpSIMOBaHa Ha 00’ €KTUBAIlII0 HOPM IpaBa,
1 32 UMM CHiAye, OI0 CYJIOBI NPAaBOTBOPYI AKTH MICTATh HOPMATHBHO-IPABOBI
npunucu. Meroro O(]IIifHOr0 HOPMATHBHOTO TIAYMAu€HHsS 3aKOHIB Ta I1HIIUX
HOPMATUBHUX AaKTIB € CTBOPEHHS IMPaBUJI PO3YMIHHS HOPM IpaBa, 1 TUM CaMHUM Yy
BIJIITOBITHUX PIIICHHSIX BHUIINX CyJ0BUX 1HCTAHIIH 3aKPITIIOIOTHCS
IHTEepIPETALIHO-TIPABOBI IPUITUCH.

OnHl  HaAyKOBLI  BHOKPEMIIIOIOTH  (DAKTUYHY  HAABHICTh y  MEBHUX
MPaBOTIIYMAYHUX aKTaX BUIIUX CYJOBHUX 1HCTAHIIIN HOPMATUBHO-TPABOBI MPUIIKCH,
K1 BCTAHOBIIIOIOTh HE 3arajbHOOOOB’SI3KOBI IMpaBUja PO3YMIHHS HOpPM IpaBa, a
CaMOCTIMHI TpaBUjia TMOBEAIHKH, TOOTO II€ CBIAYUTH MPO MEPEBUIICHHS BUIIUX
CYJIOBUX 1HCTaHI[I/ CBOTX MTOBHOBAKEHb.

[HII1 PO3MEKOBYIOTH CYIOBY MPABOTBOPUICTH BiJ O(DILIITHOTO HOPMATUBHOTO
TIIyMadyeHHsI, a O(iliifHe TIyMauyeHHS BHUIIUMHU CyJOBUMH IHCTAHI[ISIMH 3aKOHIB 3
MO3UIIIT 3araJIbHOI TeOpii MpaBa BBAKAIOTh HEKOPEKTHO MIiAMIHSATH MOHSATTSAM CYA0BOI
IPaBOTBOPYOCTI.

Hapasi BuHHMKaOTh mpoOJieMH 3 BUBYEHHSM PO3MEXKYBaHHS TMEPEIyMOB

CyJIOBOi MPAaBOTBOPUYOCTI Ta O(MIIIHHOINO HOPMATHBHOTO TIyMAay€HHS, a TAaKOX 13
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3aCTOCYBaHHSM TEXHIKO-TIPABOBUX 3aco0iB, MO JO3BOJSIOTH BHIIUM CYJAOBHM
IHCTaHIIISIM YHUKATH BHUXOAY 3a MEXI MPaBOTIyMAayHUX TOBHOBaXxeHb [156,
c. 232-235].

3 ornsay Ha Te, MO CyAOBa MPaBOTBOPYICTh — 1€ OJWH 3 OCHOBHHX 3ac001B
3a0€3MeUeHHs] Ta €IHOCTI CYJOBOi NMPAKTUKH (32 YMOBHU HAsSBHOCTI O3HAK CYAOBOi
MPaBOTBOPYOCTi), HAa CY4YaCHOMY €Tall pPO3BUTKY CYIOBOi CHUCTEMHU YKpaiHH
BOavaeThCs, 10 3a0e3MeUeHHs HUTICHOCTI CYJOBOI MPAKTHKH I1I¢ HE 3/1HCHIOETHCS Y
MpaBOTBOPYiH hopmi.

AHanizyroun 3aKOHOAAaBYl MPUIHUCH, MO0 3a0€3Me4yloTh €IHICTh CYAOBOI
NPAaKTUKH, MOXXHA Yy3araJbHUTH TMOAANbIIEe PO3’SICHEHHS 3aKOHOJABCTBA, XO4a
PO3’SICHEHHSI 3aKOHOJIaBCTBA HE € CYJOBOIO IIPABOTBOPYICTIO 1 HE BUCTYIA€ HEIO, a
CKOpillIE € ii TIIyMa4eHHSAM (TOOTO 3aKOHM YHNOBHOBAXYIOTh BHILI CYJIOBI 1HCTaHI1
31e01IBIIIOT0 HA IPABOTIIyMAUy€HHs], a HE Ha IPABOTBOPYICTB).

OTxe, OCTaHHIM YacOM HayKOBO-TEOPETHYHI JUCKYCil HAyKOBIIIB MOYMHAIOTh
BUXOJUTH Ha pIBEHb SAKIIO HE BHU3HAHHS, TaK AaKTUBHOTO TIi3HAHHS CYAOBOI
npaBoTBopYOCTi. [IpoTe dakT nmpaBoBOi peaibHOCTI — YTBOPEHHSI HOBHX HOPM CYIIOM,
HE OCMOPIOIOTH Hi CYIIPOTUBHUKH, HI TPUXUIIBHUKHU CYJI0BOT IPABOTBOPYOCTI.

BnacHe 3acrocyBaHHS TmpaBa 3acHOBaHE Ha TEOPETUYHIM KOHCTPYKLIT
dbopMallbHO-HOPMATUBHOTO HMOTO PO3YMIHHS, J€ CyJI 3000B’S3aHUIN 1€papXidHO
MIJKOPATHUCS 3aKOHOJABUYMM 1 BUKOHABUMM TUIKaM Biaau. ToOTO B Hayill 4acTo
BIJIKM/IAIOTh MTUTAHHS MPO CYJIOBY IPABOTBOPYICTH 1 CAMOCTIMHICTH Cy/10BO1 Biaau (y
3MICTOBHOMY 3Ha4y€HH1), TOMY L0 3aKOHOJIaBellb HAJla€ (BIAKPUBAE) peaIbHy HOPMY
nmpaBa, a BCl 1HIII OpraHu 3000B’s3aHi ii 3acTOCOBYBaTH Ta BUKOHyBaTu. Came B
IIOMY 1 KPHETHCSI CYTHICTh T€OPii CYJIOBOTO ONEpPyBaHHS MPABOTBOPUICTIO.

CynoBa mpaBOTBOPYICTh TIOMIMPIOETHCS HA BCl  IMPABOBIHOCHHH, IO
BUHUKAIOTh Y JeprKaBi, TOOTO B IOPWAMYHIN JIITEpaTypl 3a3HAYAIOTh, IO OyIb-SKUMA
MPaBOBUM CITip, IO BUHUKAE B CYCIUIBCTBI, 3a3BHYail CTa€ MPEIMETOM CYAOBOi
IPaBOTBOPYOCTI.

ChiBBiAHOCSYM CyAOBY mpaBoTBOpYicTh 10 Koncrutyuii VYikpainm 1

npoueCyajlbHOro 3aKOHOJaBCTBA, Cy,Z[OBi OpraHu yTBOPIOKTH 3HAYHUM MAacCHuB
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pillleHb, SKI € 3MICTOBHUM BIOOUTTAM pE3yJabTaTiB 1 [JIAJIBHOCTI CYJOBOI
IpaBOTBOPUOCTI. L{e MOBHOIO MipOIO CTOCYETHCA CYAIB SIK 3arajbHOI IOPUCAUKIIT, TaK
1 Koncturymiiinoro cyay VYkpainu. KokHe okpeMe pillleHHS CyAy 3arajibHOi
IOPUCIUKINI Ma€ CUITy 3aKOHY IJisl 0Ci0, MO0 SKUX BOHO IMOCTAHOBJICHO, IHTEPECH 1
npaBa SIKMX BOHO 3auinae. OCOONMBICTIO CyAO0BOI MPaBOTBOPYOCTI B HAI[lOHAJIbHIN
MpaBoOBIf CHUCTEMI Ta HAyKOBiMl MOPHAWYHIN JiTepaTypi € Te, IO CyAOoBa
IPaBOTBOPYICTh MOBUHHA IPYHTYBAaTHUCSA HAa 3aKOHI i 00CTaBMHAX CYIOBOi CIpPaBH,
MpaKkTUKa I1HIIMX CYIIB MpU LBOMY JIO0 yBaru He O€peThCcs, aje B HOPUAMYHIN
JiTeparypl AOCHIIKYeTbCsA. TOOTO pilIeHHS Cyly B KOHKPETHIN CIIpaBl 3aBXAH Mae
IHAMBIYyAJIbHUA XapakTep, YITKO BU3HAUEHY O0cCOo0y, HI0 3a0e3reuye MOKIUBICTh
3aCTOCYBaHHA  CyJnoBoro  pimeHHs. OOOB’S3KOBICTb ~ BUKOHaHHS  CYJOBOI
PABOTBOPUYOCTI JIOCSTAETHCS 3aBISKH amapaTy Jep)KaBHOTO TPUMYCY, SKHAU
3aCTOCOBYIOTh KOMIIETEHTHI JepkaBHI opraHu. [IpakTuuHy 4YacTHHY CyAOBOI
IPaBOTBOPYOCTI B HAYKOBIW JiTepaTypi, 3a3BU4Yail, CTAaHOBUTHb CYKYIHICTh YCIX
CYJIOBUX pIIIEHb CY[IB 3arajbHol Iopucaukiii Ta KonctutyuiitHoro cyny Ykpainu,
K1 1 yTBOPIOIOTh CYJIOBY MPAKTUKY BIJMOBITHUX CY/IIB.

VY HayKoBOMY CepeOBHILI HasBHI 0€3114 IpOTUPIY 3 NPUBOJY TOTO, IO caMe
BKJIIOYAE CYJI0Ba MPAKTHKa CYJ0BOi MpaBOTBOPYOCTI. IIOHATTSA Ccyn0BOT MPAaKTHKU B
IIMPOKOMY 3HAUEHHI HE TOBUHHO OOMEXKY€EThCS CYKYITHICTIO PIIIEHb CY/lIB 3arajibHOi
topucaukiii Ta KoncrutyuiitHoro Cyny. Y MHMpOKOMY pO3yMIHHI BOHA BBa)KA€ThCS
CUHOHIMOM CYJIOBO1 JISJTLHOCTI B3arajii, y BY3bKOMY — II€ TMPaBOBI IOJOKEHHS,
npaBuia, Oe(diHilli MOHATh, YKa31BKM, BUPOOJEHI B XOAl CYJOBOi ISUIBHOCTI 3
BIIOOp@XEHHSAM TEBHOTO CTYNEHS Yy3arajJlbHEHOCTl, 3arajJbHOBU3HAHOCTI W
000B’SI3KOBOCTI.

Biarak, A0 CynoBOi NpakTUKH B IIMPOKOMY CEHCI, OKpIM pilIeHb CYAIB
3aranbHO1 topucaukiii Ta Koncturyuitnoro Cyny Ykpainu, HoTpiOHO 111e BITHECTH U
MOCTAaHOBH crerianizoBanux cyiB 1 [Inenymy BepxoBHoro Cyny Ykpainu, OCKiIbKU
OCTaHHI aHaJI3yITh MPABO3aCTOCOBHY MPAKTUKY CYAIB Ta PO3’SICHIOIOTH IMOPSIOK
3aCTOCYBaHHS 3aKOHOJIAaBCTBA B MPOIIEC] 31HCHEHHS CYZ0BOi mpaBoTBOpUOCTI. OTXKeE,

JI0 CYJIOBOi MPAKTHUKU CYIOBOi MPaBOTBOPYOCTI BIJHOCSATH BCl CYJOBI aKTH, WIO
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YXBAIIOIOTHCA CyJaMH B CYJOBOMY TMPOIECI IMJ Yac peajizamii HAMH CBOIX
NOBHOBA)KEHb, AaKTU CYJOBOi MPAKTUKH (aKTH y3araJlbHEHHS), 10 BUXOJSAThH BiJ
YIOBHOB)XKEHUX OPraHiB CYJ0BOI BJIaay (CyAiB BHUIIOI IHCTAHIIIT).

JlochiKkyioun Cy[OBY MpPaBOTBOPYICTh, MOXHA BHOKPEMHTH, IO CaMme
MOXJIMBICTh CY/JOBOi IPaBOTBOPUYOCTI 3a0e3Medye CYJ0BY BJIaly CaMOCTIHHICTIO Y
B3a€EMOBIJHOCHHAX 3 IHIIMMM TUIKAMU BJIAJM 1 HAJAa€ 3MOTY KOHTPOJIOBATH YU
0oOMe)KyBaTH CBaBULIA 3aKOHOJABLA B pasi BUAAHHS HUM CYNEPEWIMBOTO akTa abo
BPEryJIbOBYBATH HasIBHI MPOTAJIMHU Y IPABOBOMY PEryJIIOBaHHI.

VY pi3Hill 3apyOKHINA HayKOBIM JiTepaTypi BUOKPEMIIIOIOTH PI3HI MIIXOIU 10
PO3YMIHHSI CYT1 CYJIOBOi MPaBOTBOPYOCTI. Tak, B aHTIIMCBKUX W aMEPUKAHCHKUX
JDKepenax BHUOKPEMIIIOIOTh IIOJIOKEHHS, W0 CyA0Ba IPaBOTBOPYICTh HE JIUILE
3aCTOCOBYE 3aKOH, a M HaBIThb CTBOPIOE MPAaBO y CBOIM PIMIEHHSIX (CyAOBHX
pimeHHsx). Tyt cynoBe mnpaBo (opMyBajocs BIPOJOBXK CTOJITh, 3aCTOCOBYBAJIUCS
IOpelueaeHTH (KOJU HUXK4l CyAu 3000B’s3aH1 JOTPUMYBATHCS IPABOBUX MOJIOKEHb
BUIIMX CyAIB). ToOTO poJib Cy/10BOI MPAaBOTBOPUOCTI SIK 3aC10 MPaBOTBOPEHHS HIKUM
HE OCIIOPIOETHCS, a MEeBHI 0OMEKEHHS CYJI0OBOI MPABOTBOPUOCTI 3 IBUIINCS y 3B SI3KY
3 aKTUBHUM (DOpPMYBaHHSM 1 BIOCKOHAJICHHIM MMapIaMEeHTCHKOTO MpaBa.

[IpeacraBuukamu (paHIly3bKOTO IpaBa TPUBAIMNM YaCc BEAYThCS JTUCKYCIT
I0JI0 MHUTAHHS, Y4 MOXXE CyJ0Ba MPaBOTBOPUICTh OyTH JKepesnoM mpaBa. MoskHa
Ha3BaTH PI3HI MIAXOAM A0 BU3HAYEHHS POJII CYJIOBOI MPABOTBOPYOCTI — BiJl MOJENI
KJIacU4YHO1 (ppaHiry3bkoi, sika OQIIIHHO BU3HAE 32 CYJOM JIHIIE MPABO3ACTOCOBHY
TUSATBHICTh, aJlé Ha CbOTOJHI Yy (paHIy3bKii JOKTPUHI BCE BIIEBHEHIIIE
CTBEP/UKYETBCS TPO HEMOXJIMBICTH 3amepedyBaTd ToW (akT, MO cyaoBa
MPaBOTBOPYICTH, a BIAMOBIAHO, 1 Cy/I/Il BUKOHYIOTH POJIb IIPABOTBOPEHHSI.

VY nayxkoBiit mitepatypi llIBeitnapii Ta Icnanii BUOKPEMIIIOIOTH, 110 MPaBOBI
no3utiii BepxoBuoro Cyay Ha piBHI 3aKOHOJIAaBCTBA PO3TJISIAIOTHCS K 00OB’SI3KOBI.
CynoBoro mpaBoTBopuicTio IlIBeiiapii nepeadaueHo, Mo SKIIO MEeBHA CUTYaIlis HE
BPErYJIbOBYETHCS 3aKOHOM, CYJIJIl TOTPIOHO 3BEPHYTHCS /10 3BUYAEBOTO MPaBa, aje /e
1 BOHO BIJICYTHE JI0 TPaBWJI, SKI BiH BCTAaHOBIIOE (SIK 3akoHOfaBelb). lle mosxHa

HAa3BaTH KJIACUYHOIO CXEMOIO 1€papXii JKepell paBa B KOHTUHEHTaIbHOMY Mpasi. [1o
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i 1€papXxii 3BepXy 3HAXOAUTHCS HOPMATUBHO-NIPABOBHUN aKT (SIK OCHOBHA (opma),
HIDKUE Hjie MpaBOBUi 3BUYAil, HOPMAaTUBHUI JOTOBIp, MPUHIUITU MPaBa, K MEPBUHHI
JKepena, 1 BXKe IMOTIM CyJ0Ba IpakTHKa (SK BTOPUHHE JKEPEso), 3 SIKOK TICHO
OB’ s13aHA MPABOBA JOKTPHHA.

VY naykoBii ropuanuHiil nmitepatypi ®eneparuBHoi PecnyOniku Himeuumnu
(mam — ®PH) koHmeniiss CyJ0oBOi MPaBOTBOPYOCTI Ill€1  JepKaBU MICTUTH
MOJIO’KEHHS, B IKOMY CY/JOBUU MPELEICHT BUHUKAE HE 3 iX YUCEIBHOCTI, a 3 OJIHOTO
cynoBoro pimeHHs. Takoxx y cyaoBii mnpaoTrBopuocti ®PH no HOpM 3BHuUaro
BIIHOCSITh TPABWIO, SKE MIATBEPIKEHO CYJIOBOIO IMPAKTUKOI 1 SKE€ TMOBUHHO
3aCTOCOBYBATHUCS CyIaMH.

HaykoBoMy JOCHIJKEHHIO Ta BHUSIBIEHHIO HAyKOBUX MpoOJieM CyJ0BOT
paBOTBOPYOCTI B €BpOI JOMOMArae akTWBHA AISUIBHICTh MIKHApPOJHUX YCTaHOB:
€BpoOIENChKOro Cyy CIpPaBeIIMBOCTI Ta €BPONEHCHKOTO Cy1y 3 IpaB JroauHu. L1
CYIU CTBOPWJIM BEJIMYE3HWU MAacUB MPELEACHTHOTO MpaBa, 110 MalOTh 00OB’A3KOBY
CUILy JUISl €BpONEHChKUX KpaiH. ToOTo B €BpoIl NPaKTUYHO HE 3alepeuyeThesl PakT,
[0 B IIPOIIECi CYJIOBOI MPABOTBOPUOCTI CYyJIaMH BHUPOOJSIOTHCS IOJIOKEHHS, SKI
BKJIFOYAIOTh B c€0€ 0O3HAKU HOPMATUBHOCTI.

YacTo 3-momix MpaBHUKIB BUHUKAIOTH CYNEPEYHOCTI 3 MPUBOAY XapaKTEPHUX
O3HaK IMPaBOBUX TMOJIOXKEHb, TOMY IO OJHI BYEHI OTOTOXXHIOIOTH CYJOBY
MPABOTBOPYICTh 3 MPABOBUMHM IOJOKEHHSIMHU, a 1HIIN — BIJOKPEMIIOIOTh. Jlo Takux
O3HAK BITHOCATD:

— CTBOPEHHS B MPOIIEC] CYIOBOT AISUIBHOCTI;

— B3a€MO3B’SI30K 3 (DAaKTUYHMMHM OOCTaBMHAMH, Ha BIAMIHY BiJl MPAaBOBUX
HOPM;

— IIPaBOBHUM BIUIUB Ha CYCIHUIbHI BIIHOCHMHHM 3J1WCHIOETHCSA SIK JIOJATKOBUMN
3aci0 (Ha OCHOBI MPABOBUX HOPM), aJie HE MAIOTh TAKOTO 3HAYEHHS Ta IOPUIAYHOTO
BILJTUBY SIK TIPABOBI HOPMH,

— MaloTh TMIJ3aKOHHUN XapakTep, HE 3MIHIOIOTh 3aKOH, 1 HE MOXYTh
CYNEPEUYNUTH UOMY;

— MalOTh 3arajbHC KOJO IIOHIMPCHHA Ta PEryjarOBaHHA, aApCCYIOTLCA BCIM
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y4aCHUKaM CyCHUIbHUX BIAHOCUH Y cdepi mpaBoCyis;

— MOXYTh BHpaxaTtucs B (opmax: po3’siICHEHb IUICHYMiB BEPXOBHHX CYIIIB 1
pIIIEHb CY/IIB 13 BAXKJIMBUX MPABOBUX ITUTAHb.

[IpaBomonoxkeHHsT 1 Cyf0Ba MPaBOTBOPUICT, HAOyBalOTh O3HAK 3 MOMEHTY,
KOJIM MOYHMHAIOTh 3aCTOCOBYBATHCS CyAaMH SIK 3arajibHe (THIOBE) CYJIOBE PIllICHHS
I0JI0 PETYyJIOBaHHS CYCIUIbHUX B1IHOCHH.

MeToro 3K CymoBOi MPaBOTBOPUOCTI TaKOXK € 3a0€3MedeHHS IUTICHOTO
3aCTOCYBaHHS HOPM IIpaBa MpW BUPIMICHHI CYJOBUX CIpaB BIJMOBIJIHOI CYA0BOi
IOPUCAUKII Ta y3arajdbHEHHS MPAKTHUKMA 3aCTOCYBAHHS  MarepialbHOro 1
IpoLIeCyalbHOrO 3aKOHY. Taka MeTa y3arajJbHIOEThCS Ta NpPUIMaeThCa y (opmi
IIOCTAHOB, II0 MalOTh PEKOMEHJAIINHUI Xapakrep A cyaniB. CBO€w ueproro,
HEJOTPUMAaHHA OCHOB CY/JOBOI MPaBOTBOPUOCTI B CYJOBHX IIOCTAaHOBAX Ma€
HACJIIJIKOM CKacyBaHHS pILLIEHHS Cyqy y BUIIMX 1HcTaHIisX. [IpaBoBa cuia cynoBoi
IPABOTBOPYOCTI IPYHTYETHCS HAa MEXaH13M1 IMPUNUHATTS MOCTAHOB CYIOBUX OPTaHIB,
Kl YXBaJIIOIOTBCA HA MIACTaBl MacITaOHOro aHali3y CyJOBOi MPaKTUKH 1
CTATUCTUKHU. SIKIIO BWHUKAE CIIpHE HAYKOBE MHUTAaHHS B JOCTIHKEHHI CYJIOBOi
PaBOTBOPYOCTI, HAYKOBIl BHBYAIOTh BIANOBIJHY CYAOBY MPAaKTUKy 3a3BUYall 3a
TaKUM aJITOPUTMOM: CTIOYATKY aHATI3YEThCS B perioHax (y MICIIEBUX Ta amesIiinHuX
cylax), a Jaji JOCHIJDKYIOThCA BHUI 1HCTaHIii. ToOTO, cygoBa MpaBOTBOPYICTH
3aCHOBaHAa Ha MPAKTHUINl TMEPBUHHUX CYJOBUX IHCTAHIIM Ta aHaji3l MOOJUHOKHUX
BUIAJIKIB TPABOTBOPUYOCTI, SIKI BUHUKAIOTh y CYIOBHUX JIEPKABHUX OpraHax, IIO0
3a0e3neuye peajgbHe BiJOOpaKeHHS HAsIBHUX MpoOJieM y poOOTI CyAy 1 BUSBIICHHS
MIPABOBHX MPOTAJINH.

OxkpiM TOro, BuU€HI MepeHMarOThbCsi MHUTAHHSM, KOJIM CaMe€ 3aCTOCOBYETHCS
CyJIOBa TMpPaBOTBOPYICTh. 3 OMISIYy Ha II€ BHUCIOBIIOETHCA AyMKa, IO CYAOBa
MPaBOTBOPYICTh 3aCTOCOBYETHCS Y THX BHITQJIKaX, KOJM IOTPIOHO JOMOBHUTH,
BUIIPABUTH, 3MIHUTH, CHPSMYBATH IO IHIIOMY MPHHIMIY CYIOBY MiSUTBHICTBH 0
NEBHUX HOPM UYWHHOTO 3aKOHOJABCTBA, a TAaKOX [UIsl MPABOBOTO PETYJIIOBAaHHS
BUPIIIEHHS CYJJOBUX CITOPIB K IO OKPEMHX KaTEropisx CIpaB, TaK 1 MO KOHKPETHUX

CyJIOBUX TMPaBOBIAHOCHMHAX B OKPEMHX KaTeropisx crHopiB. Y  CyJoBii
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IPaBOTBOPUYOCTI MpPaBUJia BUPILMICHHS BIAMOBITHUX MPABOBUX CUTYaIllll CTaHOBISATH
co0010 3arajgbHi HOPMHU Ta HIKOJIM HE MOXYTh OyTH BilipBaHi BiJ] Cy/JI0BOI MPaKTUKU
MiJT Yac BHPIIICHHS KOHKPETHUX CIIpaB, TOOTO 1iXHS OCHOBa — He cami
IIPAaBOBIIHOCHHH, a ¥ MpaBOBa CyZ0Ba OIlIHKA.

loxo cyOcumiapHuxX TAyMaueHb, 3ayBaKUMO, 1110 BOHHU CIYTYIOTh JUIS CYI1B
JOIATKOBUMHU OpPIEHTUpPAMU B TMHUTAHHSX 3aCTOCYBaHHS HOpPM TipaBa (TOOTO
BU3HAYAIOTHCA CAMOCTIMHUMH HOpPMaMd TIpaBa 3 BIANOBIIHUMHU O3HAKaMH).
VY cTpyKTypi CyAOBOi NIPaBOTBOPYOCTI  PIIICHHS BUCTYNAlOThb BTOPUHHUMH
JUKEpeslaMu TpaBa, SIK1 MICTSTh IPABOIHTEPIIPETALIHI MTOJOXKEHHS.

[IpoBoasium aHami3 CyAOBOI MPaBOTBOPUOCTI B HAIIOHAIBHIA HAyKOBIii
JiTeparypi, HE MOXXHAa OMHHYTH MpoOJieMy TMpeleJeHTHOI poJii  PIIICHb
€Bporeiickkoro cyay 3 npas JoguHd. Cyj BUIIOT 1HCTaHII MEperjisijgae CipaBu
HUKYOi 1HCTaHIi OfHIET ¥ Ti€l X HOPMHM MAaTeplaJbHOTO MpaBa y CYCHUIBHUX
IIPABOBIIHOCUHAX Y MOPAIKY, Nlepe10aueHOMy NpolecyaJbHUM 3aKoHOM. Peamizaris
3raJJaHoro BHILE NMOBHOBA)XEHHS, Ha JYMKY OararbOX HAayKOBLIB 1 CYJJIB BUIIUX
1HCTaHIIIH, MOXe MPU3BOJUTH J10 MOSBU MPELEACHTHOTO MpaBa HAWBUIIOTO CY0BOTO
opraHy. 3a3HayeHe MOKHA MIATBEPAUTH K HAYKOBO-TEOPETUYHUMU MO3ULISIMH, TaK
1 HOpMaMHM YMHHOTO 3aKOHOJABCTBA. BiamoBiZIHO 10 CyAOBOi IIPaBOTBOPYOCTI
CYJIOBUM TIPEIICICHTOM € PIIICHHS CyAy B KOHKPETHIW CrpaBi, M0 HAAA€ MiIKa3Ku
IHIIMM CYIJSIM 3 TIPHUBOJY TOTO SIKE€ PIIIEHHS Kpalle NPUUHATH MpPU BHUPILICHHI
aHaJIOTTYHUX CYJIOBUX CIIPaB.

CynoBa npaBOTBOpYICTh — 1€ (pyHAaAMEHTalbHA MpolecyaibHa TIsUIbHICTh, Ha
AKIA TPYHTYETbCS JEMOKpaTHYHA IpaBoBa JepkaBa 1 (YHKIIOHYBaHHS CYIOBOi
BiIaau. Poib Cym0BOi MPaBOTBOPUYOCTI B 3a0€3MEUECHHI TAKOI MISUTBHOCTI TOJISATAE
Hacamrepea Yy 3axuCTi 3arajJbHOBM3HAHMX TMpaB 1 cBoOon moauHu. Cynosa
MPaBOTBOPYICTh Y€pe3 CyAM 3AIMCHIOE MISUIBHICTH 3 OIIHKH BIATOBIIHOCTI YUHHUX
3akoHIB OcHoBHOMY 3akony (KoHcTuTytii), a mig3aKOHHUX HOPMATUBHHUX aKTIB —
3akoHaMm 1 Koncturyuii. Cynau 301HCHIOIOTh PABOTBOPUY JiSTIBHICTb, Y MPOLIEC] SKOi
BiIOYBAETHCSl TPAKTYBAaHHS HOPM IpaBa 1 BUHUKHEHHS HOBUX MPABOBUX TOJIOKCHD,

[0 HUMHU BUKOPHUCTOBYIOThCSI. HailO1abI 4iTKO Taki €JIeMEHTH BiOOpaKarOThCsS B
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JISTTEHOCTI BUIIUX CYJOBUX OpPTaHiB.

[TimBoasym TPOMIKHI MJICYMKH, 3a3HA4YMMO, IO CYy/I0Ba IPABOTBOPYICTH
BU3HAYAETHCS TMEPEBAKHO MUTAHHSIMH, SKI aKTUBHO OOTOBOPIOIOTHCA (HaxiBILSIMH,
30KpeMa, IOAO0 CYTHOCTI CYJOBOi MPaBOTBOPYOCTI, MICIS CYIOBOI IPaKTHUKH,
CHIBBIJIHOIIEHHSI 3 MapJIAMEHTChKOIO 3aKOHOTBOPUICTIO, @ TaKOX MICIS CYJ0BOIO
MpEIEeICHTY B CUCTEMI JIKEpET IIpaBa.

Jluckycii 3 MpUBOAY CYJOBOi MPaBOTBOPUOCTI SK Ha 3axoidi, Tak 1 Ha
MOCTPAJTHCBKOMY TMPOCTOpPi, 30KpemMa B VYKpaiHi, TpuBaioTh goTenep. Ilozumii
YYaCHHKIB IUX TUCKYCId 0OYMOBIIOIOTHCS HU3KOIO YMHHUKIB: IXHIM CTaBJIEHHAM [0
HAsBHUX THUIIB IMPAaBOPO3YMIHHS; CHIBBIJIHOIIEHHSIM MpaBa 1 3aKOHY; 3araJlbHUMH
OpPUHIIMIIAMU TpaBa Ta IHIIMMU TPABOBUMH IIHHOCTAMH; CYO’€KTaMu iX
KOHKpEeTHU3allli; JpKepeaaMu IpaBa Ta MICHEM 3-IIOMIXK HUX CYA0BOI MPAKTUKHU TOLIO.

Hayxkogiii Bce 11e 30epiraroTh IpOTUIICKHI MOTJISIN Ta MIAXO0IU JI0 3’ ICYBaHHS
B3a€EMO3B’SI3KIB  MDK MPAaBOTBOPUICTIO 1 mpaBocyaasiM. Xoya 3 O€3yMOBHUM
BU3HAHHSAM CYyJIOBOI MPaBOTBOPYOCTI, KUIBKICTh HNPUXHIBHUKIB SKOi CEpel
BITUM3HSIHUX MPABO3HABIIIB 1 NMPEJCTABHUKIB CyI0BOI BIAH (32 POKH HE3aJEKHOCTI
VYkpaiHnu) MOMITHO 3pociia, B IOPUAWYHIA HAYKOBIM JiTepaTypi 1€ TPaIUISIOThCS
TaKOX KaTerOPHYHI 3alepeUeHHS 1010 Oy/ab-SIKHX B3a€EMOBITHOIICHDb MPABOCYIIS 1
npaBoTBopyoCTi. Sk mpukiaang MokHa HaBectd TBep/keHHs O.1. FOmuka, sikwit
3a3Havae: «Ockuibkn KoHCTUTyIEDO Ta 3akoHaMM YKpaiHM CyOu € He
IpPAaBOTBOPYMMHU OpraHamMH, a OpraHaMy TMpaBOCYZAJs, TO BOHH HE MaroTh
MOBHOBA)KEHb YCTAHOBIIOBATH (TBOPHUTH) MPABO CBOIMU aKTaMH, X MOBHOBAXKEHHS
OOMEXYIOTbCS BUKIIOUHO paMKaMHu MPaBOCYIJs, TOOTO CY/DKEHHSM IpO IpaBo»
[184, c. 5].

OxkpeMi B4YeHi, IO yOe3MmeuyrTh Takuil (akT, sk CyJoBa IPaBOTBOPYICTD,
MOKJIAJal0Th OCHOBHI 3yCWUIS TPH WOTO JOCHIDKEHHI HAa TOHSTTS CYJAO0BOTO
MpEIeIeHTy SK JpKeperna TpaBa, TEOPETHUKO-TIPABOBUX OCOOIMBOCTEH WOTO i B
CyyaCHHX TMpPaBOBUX CHUCTEMax 1 HAa MDKHAPOJAHOMY pIBHI, MOXJIMBOCTSIX 1
MEepPCIEeKTUBaX BUKOPUCTAHHS B YKpaiHi, a TakKoX Ha aHali3l pPI3HOBUIIB

HaIllOHAJIBHOI CYJ1I0BOi MpakTUKH (po3’sicHeHb [1nenymy BepxoBaoro Cyny Ykpainn)
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IIOJI0 KOPEKTHOIO 3aCTOCYBAHHS 3aKOHOAABCTBA, y3araJlbHEHb CYJOBOi NMPaKTUKU
CyJaMH BUIIMUX I1HCTAHLIA Ta CTyMHEH1 iXHBOI OOOB’SA3KOBOCTI JUISI CYMAIB HIDKYHX
1HCTAHIIIH.

Huni HallOUIbII MOMIMPEHOI0 Ccepe]] IOPUINYHOI CHUIBHOTH € mpoljema, Mo
caMe IMOTpIOHO PO3YMITH MiJ CYJOBOIO MPABOTBOPUICTIO. SIKIO MiJ CYI0BOIO
MIPABOTBOPYICTIO PO3YMITH JiSUTBHICTh CIEIIaJIbHO YIOBHOBAXEHUX CYJAOBHUX
Jep’)KaBHUX OpTraHiB 13 PO3pOOJEHHS Ta YXBajJeHHS HOPMATHBHHX AakTiB (Take
BU3HAUCHHs CY/J0BOi MPaBOTBOPUOCTI € HANOUIBIN MOIMIMPEHUM Yy HalllOHAJbHIM
JiTepatypi), TO B Haylll BU3HA4alOTh, 1[0 CYJ JO BKa3aHOi BHUIIE AiSTILHOCTI
BITHOIIIEHHS HE Mac€ 1 BIAIIOBITHO, MAaTH HE MOXKE.

Sx Binmiua I'. Kenb3eH, «Cy10Be PIIIEHHS € MIPOJIOBKEHHSM, a HE TOYaTKOM
CTBOpEHHsI mpaBa» [54, c.281], ToOTO BIH He 3amepedyyBaB YYacTli Cyay Yy
MPaBOTBOPEHHI, IO BHUXOAUTH 3 TMOOYAOBaHOI HUM i€papXii HOpPM (HAMHIKYWN
PIBEHb — «IHJUBITyallbHa HOPMay, sIka CTBOPEHA CYJIOM JJI1 BUPIIIECHHS KOHKPETHOI
CUTYaIli1).

B ymoBax eBpomeiichkoi 1HTerpaiii Bce OuIble SK 3axiJHUX, TaK 1
BITUM3HSHUX HAYKOBI[IB TEPECTalOTh ITHOPYBAaTH MIiAXOAW [0 CITIBBIAHOIICHHS
MPaBOCY//Sl 1 MPaBOTBOPUOCTI (0COOJIMBO BPaxOBYIOUM 3HAYHE 3POCTAHHS KOJI3ii,
HEBU3HAYCHOCTEH, MPOTAIMH Yy 3aKOHOJABCTBI, HOT0O BIJICTaBaHHSA BiJ JHHAMIKH
CYy4acCHOTO KUTTH).

3rigno 3 wmipkyBanHsMu C.B. Ilpuinyrpkoro, momyk cyioM mpaBa — 1€ HE
pe3yabTaT JeJeroBaHuX HOMY MOBHOBaKEHb 4M OMIIIMHOTO BHU3HAHHS 32 CYAOM
NopsiJT 13 MPaBO3aCTOCOBHOIO MPABOTBOPYOi (YHKIII, SIK BBaXKaIOTh AESKI aBTOPH —
NPUXUILHUKH CYJI0BOI MpaBoTBOpUOCTI [125, ¢. 24].

OTxe, cygoBa MpPaBOTBOPYICTH — 1€ HE BIOXHWICHHS, a MpUTaMaHHa
BJIACTUBICTh TMPABOCY/AJNSA, SIKA& Ma€ CBOi MEXi, 1 HE MOXe OyTH BWJIYYCHOIO 3
JISUTBHOCTI CyJy, TOMY ILIO 3aKJIaJIeHa B caMiif OCHOBI IIPaBOCYIIS.

Y HaykoBii JiTeparypi OJHIEIO 3 OCHOBHUX NPHUYMH, SKI 3YMOBIIIOIOTH
HEOOXI1THICTh CYJIOBOi TPAaBOTBOPUOCTI, € TOTpeda y KOHKPETU3AIlll HOPM 3aKOHIB Ta

IHIIUX ~ HOPMATUBHUX  aKTIB, fAKI NOpUAMaOThCAa OQIUIHHUMU  Cy0’€KTaMH
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HOPMOTBOPYOCTI, a TAKOX aKTyasi3alisi HOPM 3aKOHIB 1 HOPMaTUBHUX aKTIiB (TOOTO
IPUCTOCYBAHHA 1O KOHKPETHHX CHTYyallll, IO € MPEeIMETOM pO3TISIAY CYAY, 3
ypaxyBaHHsM 0€3114l YNHHHUKIB, K1 BIUTMBAIOTh Ha YXBaJICHHS CYJIOBOT'O PIIICHHS).

BinbIIicTh HAYKOBIIB CXWIAIOTHCS 10 AYMKH, 1 MU TOJIUISIEMO TaKy MO3HIIIIO,
mo Oe3 eJeMEHTIB CYyJO0BOi IPaBOTBOPYOCTI HE MOXYThb 3MIMCHIOBATHUCA Taki
npoliecH, sK: mpolec cynoBoro tiymadeHHss OcHoBHoro 3akony (Koucrutyiii),
3aKOHIB Ta IHIIMX HOPMATHUBHUX AakKTiB, $Ki, CBOEK YEPror, € HEBiJ EMHOIO
BJIACTUBICTIO MPABOCY/JIS, TAK CAMO SK 1 MPaBOTBOPYICTb.

VY HaiioHabHOMY TPaBO3HABCTBI BCE I11€ MOIIUPEHI TBEPIXKEHHS MPO Te, IO
CYJIOB1 MTPABOTBOPY1 aKTHU HE MOXKYTh MICTUTH B TEKCTaX HIYOTO HOBOT'O, OKPIM TOTO,
10 HE BXOJUTH JI0 3MICTY caMOi HOPMHU (sIKa TIIyMA4UThCs), 1[0 BOHU € BUSIBJICHHSIM
HaMIpiB BOJII 3aKOHOJABI, 00 Mi3HAHHA MOBHOLIHHOTO 3HAYEHHS TEKCTY 3aKOHY YU
1HIIIOTO HOPMATHUBHOTO aKTa. X04ya TaKe TBEP/KEHHS € JOCUTh CYMHIBHUM 1 IM1JIJISATAE
KpUTHUIll (HaiOUIbIIe 3 OOKY 3axiAHUX HAYKOBIIB). TiyMaueHHS BIIMOBIIHUX
MIPaBOBUX HOPM BHOKPEMIIIOIOTH HE TIIBKH, SIK pe3ybTaT BUKOPHUCTAHHS METO/IIB
HAyKOBOTO TI3HAHHS, 1€ 3 CTAPOJABHIX 4YacCiB TIYMAau€HHSA PO3TISAIAETHCSA SIK
MOB’3yBaHHsI €JIEMEHTIB HayKH 1 MUCTeTBA. ToOTO, MOAIOHICTh BIIOYBAETHCS 11010
0ci0, iK1 OepyTh y4acTh y CTBOPEHHI MHUCTEIIbKUX TBOPIB (aKTOpU, MY3UKAHTH), SIK1
MalTh MOXJIUBICTH 3aCTOCYBATH PI3HOMAHITHI CHOCOOHM, MO0 3Irpatu M’€Cy 4YH
MY3WYHUHN TBIp Ta K1 HE 3aBXKAU JIOCIIBHO BIATBOPIOIOTH aBTOPCHKUM TeKcT. OTxe,
Cy0’€KTIB TJIIyMayeHHS HOPM IIpaBa TaKOXX MOKHA Ha3BaTH aKTOpaMmH, SKi, SK
paBUiO, TPalOTh M’e€Ccy (TUIBKM B OCHOBI SIKOi — 3aKOH) Ta SIKI MEBHOIO MIpOIO
PI3HATBCA BiJl OYKBaJbHOTO TEKCTy, SKMM HOTO I1HTEPHPETYBaB 3aKOHOABEILb.
MoskHa TIpUHHSATH 32 OCHOBY, IO TaKa rpa «aKTOPiB» HE TMOBHWHHA TMOPYIIyBaTH
3arajibHOi TrapMoOHii TpaBa, TOOTO Y3ro/JKyBaTHCS 3 TMPABOBOK CHUCTEMOR. Sk
3a3HavyaB BigoMuii HiMenbkui ¢inocod mpasa I'. PagOpyx, «iHTepmpeTratop MoOxke
PO3yMITH 3aKOH Kparie, HibXK HOTO TBOPEIlb, 3aKOH MOXE OyTH MyJAPIIIUM, HIXK HOTO
aBTOp — BiH, BJIACHE, MyCUTh OYTH MyApIIIUM, HiXk oro aBTop» [209].

BiamoBinHo 10 mo3uiiii €BponechbKoro Cyay 3 MpaB JIOJIWHU, SKUH Y CBOIX

piIHCHH}IX 3a3Ha4aB, IO 3aKOH BApTO TIYMAYUTH 3 ypaXyBaHHsAM YMOB CbOIOACHHS
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(cydacHoCTi), TOOTO B TMpOLEC] TIIyMaueHHs MOBHHHA BPaXxOBYBAaTUCh CYYAaCHICTb 1
Ma€ 3MIHIOBATHUCSA OCHOBA 3aKOHY, L0 TIIYMaYUThCS.

Hapasi yce meHIie HayKOBIIIB ITHOPYIOTh OYEBHMJIHI (DAaKTH BUXOIY CYIy 3a
MeX1 3BUYAHUX JIOTITYHUX MPABOBHUX MEPEKOHAHb ([yMOK) B MEKax TEKCTY 3aKOHY,
[0 O3HAYa€ 3AJIMIIATUCS Ha MO3MINSAX KpalHboi gedopmMaliii mpaBa, ki HE CyMICHI 3
CYyYaCHHMH YSIBJICHHSIMHU NPO IOPUANYHY HAYKY, MpaBa Ta MICIsl B HbOMY JIFOJIMHU
[28, c. 53—58; 32, c. 76—80; 35; 40, c. 288—292; 42, c. 7-9; 48, c. 75—80; 62,
c.36—41; 66, c. 131-134; 68, c. 198—212; 201]. CydacHi TeHACHINi 301JIbIIICHHS
CyJIOBOi TPaBOTBOPUOCTI € OJHHUM 13 TPOSIBIB 3HAYMMOTO HaaaHHS (akram,
BIJIHOCMHAM IIPABOBOI0 XapakTepy CYCHUIBHOTO Ta MOJITUYHOTO JKUTTS, SKI Ha
CHOTOJIH1 XapaKTepH1 JJIsI KpaiH HEe TUTbKH 3araJIbHOr0, a i KOHTUHEHTAIBHOTO MpaBa.

Ille onmHiero MNpoOJIEMOIO CYAOBOiI MPaBOTBOPYOCTI, HAa AYMKY HAayKOBIIIB
(HaBITH MIPUOIYHUKIB CYI0BOI MIPABOTBOPUYOCTI), € MOPYIICHHS MPUHIIUITY PO3TOILITY
BJIAJM Ta TMEPETBOPEHHS BEPXOBEHCTBA IIpaBa y BEPXOBEHCTBO CY/JIIB, Ha IO
HeO0Ee3I1ICTaBHO 3BEPTAIOTh YBary Takox 1 3apyOixHi ¢daxisui [155, c. 153].

B topuauuniii nmitepaTypi 10 TO3WTUBHHUX PHUC CYJIOBOI MPaBOTBOPUYOCTI
BIIHOCSITh: 3/I1ICHEHHS CIIEHIJIbHO YITOBHOBaXXEHUMH (haxiBISIMU 3 TIpaBa; 3/IaTHICTh
IIBUJIKO pearyBaTu Ha MOTPeOu KUTTS (HEKOHCEPBATUBHICTH); aHATI3 1 MPUB’sA3Ka 110
KOHKPETHUX IKUTTEBUX OOCTaBUH I TOBCSAKICHHHMX IHTEPECIB JIIOJEH TOIIO
[63, c. 36—40; 77, c. 44-51; 81, c. 61-67; 84, c. 41-50; 118, c. 38—59].

B Vkpaini cynoBa nmpaBoTBOpUICTh HE MAa€ TaKOTO aBTOPUTETY, KWW MAHY€E B
eBporericbkux kpainax 1 CIIA, Takox me Opakye il mpodecioHanizMy Ta JOCBIAY
ydacTi y Tpoleci CyIoBOI NpaBOTBOPYOCTI. TOMYy Yy BITUM3HSHIM Hayll J0Cl
30epernacs mpobiieMa MeEX CyAOBOi  Juckperii (MOXIMUBICTH — 31ACHEHHS
MOBHOBAXXEHb, Kl XOua 1 HE BKa3zaHl B OpsMiil (Gopmi BIAMOBIAHMUMH MPaBOBUMU
HOpMaMH, ajie 1 He 3a00pOHEHI HUMH) B MPOIIECi CyI0BOT mpaBoTBOpUOCTi. [lo peul,
TUTst YKpaiHu 1151 po0ieMa 3aIUIIaeThesl TOCUTh aKTyaJIbHOIO.

[TpoBeneHnM aHaTi3oM Ipaib MPOBITHUX YICHUX TOXOIMMO BUCHOBKY, IIO:

— Cy/IoBa MPABOTBOPUICTh MA€ MOEIHYBATUCS 13 3araIbHUMU IUISIMHU TpaBa Ta

IIHHOCTSIMHU, III0 IHTETPOBaHI y NPaBOBY CHUCTEMYy (3a3BHUYail Iie IepeadadyeHo
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KoHucrturytiero);

— Cy/ZioBa MPaBOTBOPUICTh MOBHWHHA BIJIMOBIJATH 1 3aJ€KaTH Bi MPUHITUITY
MPaBOBOi BM3HAYEHOCTI (IIEBHOCTI) (MEpEKOHAHHS JIIOACH y TOMY, IO iXHE MPaBOBE
CTAaHOBUIIEC 3AIAIIATAUMETHCS HEMOPYITHUM, TOOTO OOMEXKEHHS OCHOBHUX IpaB
JIIOJTMHY 1 TPOMAJIIHUHA W BTUICHHS IIUX OOMEXEHb Ha MPAKTHII AOMYCTUME JIUIIIE 32
YMOBU  3a0€3ME€UeHHs]  Mepen0auyBaHOCTI  3aCTOCYBaHHsS  MPABOBUX  HOPM,
BCTAHOBJTIOBAaHUX TAKMMHU OOMEKEHHSIMH ),

— Cy/ZioBa TMPaBOTBOPUICTh HE MOXKE MUITXOM TIYMAau€HHS BUKPUBIATH
CYTHICTb 1 pO3yMIHHS [PaB Ta CBOOO/I JIIOAMHH, 3BY>KYBATH iX 3MICT i1 0OcCHT.

Sk crBepmxye M.I. Ko3toOpa, Mk CyTOBUM TIYMAau€HHSIM 1 MPaBOTBOPYICTIO
MEX1 HACTUIbKM TOHKI 1 PYXJIMBI, IO 1X OUIBII-MEHII [MOBHA PErJIaMEeHTAIlisl 3aKOHOM
HEMOXXJIMBA. Y KpaloMy pa3i 3aKOHOM MOXXYTb OyTH 3a()iKCOBaHI JIMILE 3arajbHI
KpUTepii — OpieHTHPH, sIKI O cynu Opaiu 3a OCHOBY NMpH BHU3HAYEHHI MEXK CBOEI
IHTEepIpPETALIHOI 1 TPaBOTBOPYOI JisTIbHOCTI. OCHOBHHUM € NPUHIIUIIOM TaKoi
JISJIBHOCT1 Ma€ 3alIMIIaTUCS MPUHITMI caMooOMexkeHHs [57, c. 46].

OTxe, 3HaYHUN I1HTEpEC BITUM3HSHUX 1 3apYODKHUX YUYEHHUX 0 HAYKOBUX
npoOJjieM CyJ0BOI MPaBOTBOPYOCTI CHPHUSIB BUPOOJEHHIO PI3HUX MIAXOAIB J0 iX
BUPIIIEHHS — BiJ] BU3HAHHS Cy/1y KIFOUOBHUM TBOPIIEM IpaBa (CyJI0BOTO MpaBa), sIKE €
OJIHUM 3 OCHOBHHMX MOTO JDKEpes y BH3HAYEHHI poJii Cyay (Kl CHOBINIAIOTH CJIOBA
3aKOHY) 10 MalIMHAIBHOTO 3aCTOCYBaHHS CYJIOM TEKCTY 3aKOHY (IO BHKIIOYAE
OyIb-sIKy TBOPUY POJIb CYIIIB).

AHaJ3yl0und ChOTOJCHHS, MOXKHA 3pOOUTH BUCHOBOK, IO B CYJOBIM T
BIaau (a caMe cynax) 3M1ACHIOEThCsT TpaHchopMalliiHi MpOLECcH, 10 MPOBOKYIOThH
30arayeHHs (po3mMpeHHs) (YHKIIA Cyay, a TakoK Horo poii 3arajgoMm. Bkasane
BiIoOpakaeThCs y 3O0UIBIICHHI 3acTOCyBaHHsA cdepu MNPaBOTBOPUOCTI B Cyaax
(MpUMHSATTI PpilIeHb) 1 BUOKPEMJICHHI CyHiB BHINUX IHCTAHIIA SK CAaMOCTIMHHMX
Cy0’€KTIB, $IKI 3IIHCHIOIOTH CYJOBY MPaBOTBOPYICTH 1 MalOTh Ha II€ BiJAIMOBIIHI
MTOBHOBAKCHHS.

3a3nadeni Tpanc(opmalliiiHi MpoIecu Cyay, HOro pojii Ta AISUIBHOCTI y cdepi

IOPUJIMYHOI TMPAKTUKKM MarTh yceOluHl icTopiorpadiuHi mkepenia (BUTOKH), IO
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BIIOOpaKeH1 y BIMOBITHUX HAYKOBHUX TMPAISIX, TEOPISX, KOHIEMIIISIX, MPaBOBHUX
norjsiax, SKi CPOpMyBAIMCh Ta apryMEHTYBAJIMCh HAayKOBLSIMU, IOPUCTaMH,
CYIISIMU, JEP>KaBHUMH CIIYKOOBISIMH MPOTATOM TpHUBajoro uacy. BpaxoByrouu
po30yIOBY TIPaBOBOi CHUCTEMH B YKpaiHi, OCy4YaCHEHHS Ta YIOCKOHAJICHHS
GyHKUIOHYBaHHSA CyIy, AOCHIPKEHHS CYJOBOi MPABOTBOPYOCTI MOBHHHO MAaTH
MOTYXH1 KOHILIETITYaJIbH1 JOKTPUHH, B OCHOBY SIKUX MAlOTh OYTH MOKJIAJEHI HAYKOBO-
IpaBOBI BYEHHS MpO 3arajibHl 3acaiu Ccyay, Horo ¢QyHkuii Ta poins y cdepi
MIPaBOTBOPEHHS Ta CYJOYMHCTBA 3arajioM. BkazaHe MiATBEPIKYEThCS HAYKOBUMHU
HaIpaI[lOBAHHSIMHU HAyKOBLIB, SKI BU3HAYAIOTh CyJI CYO’€KTOM 3 OCOOJMBHM
CTaTyCOM, SIKMH HE TUIbKM pO3IJIAae€ CYyAOBI CIpaBU, ajleé ¥ CTBOPIOE HOPMH
3arajlbHOOOOB’SI3KOBOTO  XapaKTepy, 10, CBOEI YEProro, € OOOB’SI3KOBUMHU IS
BUKOHAHHS BCiMa Cy0’€kTaMH (B TOMY YHCJII W CTOPOHAMHU CYJIOBOTO MPOLIECY).
HeoOxigHicTh pedopMyBaHHS CHCTEMH CYJOYHMHCTBA, Y TOMY YHCII IUIIXOM
NOCUJICHHS ydYacTl CyO’€KTIB HaIllOHAJBbHOI CYJOBOI CHCTEMHU B IPABOTBOPUOMY
HampsiMi, TMependadyeHa, 30KpeMa, IMOJIOKEHHSMHU BIAMOBIIHUX HOPMAaTHUBHO-
npaBOBUX akTiB Ykpainu [127; 128].

AHanizyroun Tmpail 3a3HAYE€HUMX BUIIE HAYKOBIIB, MOXXHa BHOKPEMHUTHU
npoOJIeMaTUKy CyJOBOi MPaBOTBOPYOCTI Ta MAJIOJOCHTIDKCHI acCHeKTH, sKi
CIIOCTEPIratoThCs MMiJ1 Yac i JOCTIIHKEHHS, a caMe:

— Tpo0JeMOI0 CYIO0BOI MPAaBOTBOPYOCTI y HAIIOHAIBHIA Ta 3apyOikKHIM
HAyKOBIN JIiTepaTypi € ii 3MilIyBaHHS (3MIIIyBaHHS TOHSTH Y PI3HUX IMPABOBUX
cucremax 1 T.1.). ToOTO, CydaoBa MPaBOTBOPUICTH MOB’si3aHA 13 OCOOJMBOCTSIMHU
CyJIOBOi JISUTLHOCTI Yy PI3HUX TPaBOBUX CHCTEMax (aHIJI0-aMEPUKAHCHKOTO Ta
POMaHO-T€PMAHCBHKOTO THUMY). Y aHIJIO-aMEPUKAHCHKUX IMPaBOBUX CHUCTEMax, Ha
BIJIMIHY BiJI POMAaHO-T€PMAHCBHKUX, 3a3BUYail BIJACYTHS 4ITKa PO3MEKOBAHICTb MIX
MIPaBOTBOPYOIO Ta MPABOTIYMAYHOIO MIsUTbHICTIO CYJOBHX NMPABOTBOPYMX OPTaHIB.
OTOTOXXHEHHSI CYJOBOi NPAaBOTBOPYOCTI B AHIJIO-aMEPHUKAHCBKIA Ta POMaHO-
repMAaHCBhKIA TMPaBOBUX CHUCTEMax, MOXe BiAOyBaTucd JMIIE 33 YMOBHU
NPELEeIEHTHOTO BUY CyI0BOI PAaBOTBOPUOCTI;

— CyJIOBY IIPaBOTBOPYICTh B HAIllOHAJIBHIA Ta 3apyOlkKHIA FOPUAUNYHIN
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JiTepaTypl 4YacTO TMOB’S3YIOTh 13 (DYHKLIE€I0 HOPMOKOHTPOIIO (3a3BHYail JlaHy
GYHKIII0 3M1MCHIOIOTh KOHCTUTYIIHHI cynu). ToOTO, /is BCTaHOBIEHHS HAYKOBOI
OOTpYHTOBAHOCTI BIJTHECEHHS JI0 CYJIOBOi MPaBOTBOPUYOCTI (YHKINN Ta IISIIBHOCTI
HOPMOKOHTPOJTIO MOTPIOHO TaKOXK BPAXOBYBATH 1 ISITbHICTH CYJOBHX OPIaHiB;

— HEJOCTaTHICTb JOCTIDKCHHS IOPUIMYHOTO TMpOIEeCy Ta IOPUIUYHUX
npouenyp CyaoBoi mpaBoTBopuocTi. IOpuanunuif mpouec Ta mOpoUeaypU
BUSIBIIIIOTBCS B XapaKTEPHUX OCOOJMBOCTSAX TMPOLECYadbHOI YAaCTUHU CYAOBOI
IPaBOTBOPYOCTI, 110 BKIIIOUAIOTH B c€0€ BIOPSIIKYBaHHS MPOILIeCy peaiizallii cya0Boi
IPaBOTBOPYOCTI;

— HAUlOHAJIbHY CYAOBY IIPaBOTBOPYICTb, HAa BIAMIHY BIJI MIKHApOAHOI,
MOXKYTh 3JIIMCHIOBATH JIMILIE BHUIII CYJOBI 1HCTaHuii. Tomy, mo00 mpoaHanizyBaTu
(yHKLIOHYBaHHS CYyJOBOi NMPABOTBOPUYOCTI B HALlOHAJBHIN JiTEpaTypl HEOOXIIHO
JOCITIKYBaTH BUILI CYJ0BI IHCTAHIN] (Ha BIAMOBIIHICTh CYJI0BI IPaBOTBOPYOCTI);

— MaJIOAOCIIPKEHUM € BIUIMB 1HHOBAIIIMHHUX TEXHOJOTIM  Cy4acHOCTI
(IWITYy4HHI 1HTENIEKT, TEXHOJIOTis OJOKYEelHy Ta 1H.) Ha 3A1MCHEHHS CYyJI0BOl
PaBOTBOPYOCTI;

— OOMEXEeHHS HAyKOBISIMH POJIi CyAOBOI MpPaBOTBOPUOCTI. T0OTO, 3HAYHA
KUIBKICTh HAYKOBIIIB CTBEPJIKY€E, IIO CYIOBI OpPraHd YIMOBHOBAXKEHI 31MCHIOBATH
TITBKH TPaBOCYAJA, a (POPMYBaHHS, 3MIHA Ta CKaCYBaHHSI HOPM TpaBa — BUKIIOYHO
3aKOHO/IaBUYMMH 1 BUKOHABYMMH OpPTaHaMH, OCKUIBKH CYJ] Y CBOIX PIIIICHHSIX HE MOXKE
CTBOPIOBATH MIPABOB1 HOPMHU;

— BIUIMB MOJIITUYHUX 1 COLlAJIbHUX (DaKTOPIB HA CYI0BY IPABOTBOPYICTH;

— mpoOsieMr  3a0e3MeueHHs BIAMOBIAHOCTI  CYIOBHX pillleHb 3acajam
IPaBOCYA/Is Ta MPABOBOI CUCTEMH 3arajioMm;

— TUTaHHS NP0 MOXJIMBOCTI BUKOPHUCTAHHS MI)KHApPOJHOIO MpaBa y CyHOBIH
MIPaKTHIII.

He3Bakatoun Ha 3HaYHUI OOCSAT NOCHIKEHb Yy LI ramy3i, HasBHa HH3Ka
npoOyieM, sKI 3aJHWIIAOThCS HEJOCTaTHhO BHUBUCHUMH Ta  JIOCHIDKCHUMH.
3aranbHOTEOPETUUHUN aHalll3 CyIOBOi MPaBOTBOPUOCTI y BITUM3HSHIMN Hayll Ha

MOHOTpadgiyHOMY piBHI HE 3/1HiCHIOBAaBCsA. bepyuu 10 yBaru 3a3HadeHe BUILE, CYJ0Ba
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IPABOTBOPYICTh € OJHIEIO 3 HAHOUIBLI CKIAAHUX Ta aKTyadbHUX IpobiieM y cdepi
npaBa. CyaoBa MpaBOTBOPUICTh SK CKJIQJHE SBHUIIE TMOTpeOye TIPYHTOBHOTO
JOCTDKCHHST 3aJJI1 PO3YMIHHS CYTHOCTI Ta HACHIAKIB MPOIECY CTBOPEHHS 1
PO3BUTKY IpaBa HUIAXOM MPUHHATTS CyIOBUX PIIIEHB, 1[0 MA€ BaXJIMBE 3HAYCHHS
JUTsl IOCTYITY MPABOBOI1 JAepKaBU Ta 3a0€3MeUeHHs paB 1 CBOOO/I JIIOJIUHHU.

Otxe, ompartoBaHHs icTopiorpadii mpoOJeMaTHKu CyJ0BOi MPaBOTBOPYOCTI
Ja€ 3MOTY 3°sCyBaTH ICTOPHUYHUN KOHTEKCT PO3BHTKY IIPaBOBOi CHCTEMHU Ta
PO3MIISIHYTH MUTAHHSA, 110 BUHUKAJIM Ha KOKHOMY eTani. BapTo BkazaTu, 1110 BiJioMi
HAyKOBLI MPOBOAWINA JOCHDKEHHSI PI3HHUX acleKTiB CyAOBOi IPaBOTBOPYOCTI,
30KpeMa II0JI0 poJi CyaiB y (popMyBaHHI IIpaBa 1 CYCIUIBHOI MPABOBOi KYJIBTYPHU Ta
B3a€MOJIIi MPaBOBOI CUCTEMH 3 IHIIMMH COIIAJIbLHUMU 1HCTUTYTaMH, TaKUMHU SK
MOJIITUKA, EKOHOMIKA Ta KyJbTypa; B3a€EMO3B 3Ky M1’ CYJIOBOIO BJIQJI00 Ta 1HIIIMMHU
riJIKaMu BJIaJiM, BIUIUBY CY/J0BOI MPAKTUKHU HA PO3BUTOK IMpasa Tomio [153].

[Tonpu 3HAYHMI BHECOK BITYM3HSIHUX HAYKOBIIIB Y JOCTIIPKEHHS CYIOBOI
MPAaBOTBOPYOCTI, BIAKPUTI MUTAHHS Ta MPOOJEMH, 110 CTOCYIOTHCS I[1€1 TEMATUKH,
NoTpeOyIOTh MOJAJBIIOTO BUBUCHHS. 30KpeMa, MOTPIOHO 3BEpHYTH yBary Ha BILIUB
riiodami3aliiHuX NPOLECIB Ha CYJOBY MPaBOTBOPYICTH, POJb HOBUX TEXHOJIOTIH Y
PO3BUTKY IIi€1 MISUIBHOCTI, @ TaKOXX Ha JOCBIJ KpaiH 3 PO3BHHEHOIO CYIOBOIO
CUCTEMOIO, SIKUH MOXe OyTH KOPUCHUM JJISl BAOCKOHAJIECHHS BITUYM3HSHOI MPAKTHKU.
Takum unHOM, icTOpiorpadis npodIeMaTUKU CYA0BOI MPABOTBOPUOCTI € BAKIMBUM
€TarioM Yy BHMBYEHHI PO3BUTKY TPABOBOi CHCTEMH KpaiHU, PO3YMIHHI MPUYUH 1
HACIIJKIB PpIIIEHb CYJIB, a TakoX (POpMyBaHHI I1HHOBALIMHUX MIAXOIIB [0

MOJAJIBLIOTO PO3BUTKY I[LOTO MPOLECY.

1.3 MeTopaoJiorist 0C/IIzKEHHS CY/I0BOI IPABOTBOPYOCTI

31 301IblIeHHAM O0OcATy 1 MacmTaOiB HAyKOBHX 3HaHb Yy CyIOBii cdepi, a

TaKOXX MOTJIMOJEHHS Ta JOCHIPKCHHS HAyKOBOTO IMI3HAHHS B PO3KPHUTTI 3aKOHIB 1
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3aKOHOMIPHOCTEH (YHKIIOHYBaHHS pPEaTbHOrO MPUPOAHOTO 1 COLIANBHOTO CBITY BCE
OUYEBHUHIIIE CTa€ IMParHeHHs BYEHUX MpOaHaNi3yBaTH NPUUOMH Ta CIIOCOOH, 3a
JIOTIOMOTOI0 SIKUX 3JIIHCHIOETHCS CYJI0Ba MPABOTBOPYICTb.

OpaHvM 3 BaXJIMBUX NPOTPECUBHUX 3HAHb CYYaCHOCTI € YTBEPIKEHHS
JNEMOKpaTUYHHUX 3acaji po30yJ0BH YKPAiHCHKOTO CYCHIJIBCTBA, 10 BKIIOYAE B cebOe
BU3HAHHS 1 TapaHTyBaHHs CyJOBOi MpaBOTBOpPYOCTi. BaknmuBe Micie B IbOMY
IpoIEeCi HAJIeKUTh METOAOJOrIl, SKa OXOIUTIOE HIMPOKE KOJO HAYKOBHUX 3aco0iB
M3HAHHS CYTHOCTI IIbOTO SIBHIIIA.

CykynHICTh NPUHOMIB 1 METOMIIB AOCIIHKEHHS, 1110 3aCTOCOBYIOTHCS B Haylll, a
TaKOX BYEHHS MpPO METOAM 1 3acoOM Ti3HAHHS Ta NEPETBOPEHHSA JIHMCHOCTI
HA3MBAETHCSA METO/10JI0Ti€10. OCHOBY METOJOJIOTIT CKJIaJla€ MHUCIEHHS Ta CBITOTJIS,
SK OIepaliifHe cepeOBUIIE CAMOIUCIMILIIHU Ta poO0TH 3 1HGOPMAIII€I0, MOACIISIMH,
anroputMamu. Sk ciaymso 3a3Hadae O.0. MapTHHEHKO, CyJ0Ba MPaBOTBOPYICTH €
crenupiuHUM SIBUIIEM IOPUIUYHOI JIIMCHOCTI, MPU IbOMY CBOIO ClelU(IKy Mae i
METOJIOJIOTiSI HAayKOBOTO JIOCHIDKEHHS TaKOro sIBHINA. [CTOTHMM 4YHHOM Ha
BU3HAYCHHS TaKOl METOJOJIOTIT Ma€ BIUIMHYTH MparMaTuyHa IOPUCIIPYICHIIS,
CEPIIEBUHOIO SIKO1 ¥ BUCTYIA€ Cy0Ba TPaBOTBOPUICTH [96, ¢. 19].

HuHi cynoBa mpaBOTBOPYICTh MOTPeOy€e OUIBII ETaTIbHOTO OIMPAaIIOBAHHS
TEOPETUKO-TIPAaBOBUX MUTaHb, 1110 CTOCYIOTHCSI METOAOJIOrIT CYyJOBOI IPaBOTBOPUYOCTI.
AHan3yloud Cy4acHWI CTaH JOCHIJIKEHHS METOAOJIOrii CyAOBOi MPaBOTBOPUYOCTI,
NOTPiIOHO BIAMITUTH Tpalll Takux HaykoBIliB sk H.A. ['ypanenko, sika nociimKyBaia
METOJ0JIOTIYHI MPOOJIEMHU, IO CTOCYIOTHCS CYI0BOI MPaBOTBOPUOCTI Ta CYIAOBOTO
npeneaeHTy B cydacHid Ykpaini [26, c.21]; [x. KaGoH, sikuii BUBYaB BHUTOKH
MPaBOBOI OKTPUHU TPO CyI0BY mpaBoTBopuicTh [34, c. 13]; H.C. Ky3nemnoBa, sika
IpoaHali3yBajla €BOJIOLINHI TOrIsSAM Ha CYyAOBY MpPaBOTBOPYICTH Y IMPaBOBIN
nokTpuHi [75, c.?2]; P.A. Maiinanuk, skuii XapakTepu3yBaB OCOOJMBOCTI CYyOBOT
apryMeHTaIli y mpoieci cyzoBoi mpaBotBopuocTi [85, c¢. 7]; b.B. Manumes, skuii
30CepeKyBaB yBary Ha METOJOJOTIYHHMX AacTeKTaxX IOCITIIKeHHS MperenIeHTHOl
dopmu mpaBa Ha npukiaam AHrmil [88, c.62; 92]. V mHamiii HaykoBiil po0OOTI

XOTUIOCS O BUOKPEMHTH TIIXOAH A0 JTOCTIIKEHHS CYJI0BOI MPABOTBOPUYOCTI, a TAKOXK
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aKIEHTYBAaTH yBary Ha JOCIHIIPKEHHI CYJOBOi MPAaBOTBOPYOCTI SIK 3 TOUKH 30Dy
¢b110cOPCHKUX, TaK 1 TCOPETUIHUX (HAYKOBUX) METOIB 1 IPUIOMIB.

BignoBimHo a0 BKazaHOro, B CydyacHIM HayIlll HasBHA II€BHA KIJIbKICTh
JOCITIJIKEHb, M0 MPHUCBAYEHI METOOJIOTI] IOPUAWYHUX JOCTIIKEHD, BKIIOYAIOUH
CyJIOBYy MpaBOTBOPYICTh. TOMy, y HaIIOMYy JOCIIJP)KEHHI MU 30CEpEeIUMOCh Ha
crieriu il METOI0JI0T11 JOCIIKEHHS CYI0BO1 TPaBOTBOPYOCTI, 3BEPHYBIIIH yBary Ha
il 0COOMMBOCTI ¥ MOTEHITIAI.

VY KOHTEKCTI IOCHII)KEHHS CYA0BOi MPABOTBOPUOCTI METOJIOJIOTISI Ma€ BaXKITHBE
3HAYEHHA, OCKUJIBKHM JO3BOJISIE CHCTEMAaTH3yBaTH Ta OPraHi3yBaTH JIOCIIIHHUIIbKUAN
niaxia. OgHak cylnoBa HpPaBOTBOPYICTH MA€ CBOi OCOOJMBOCTI, SIKI MOTPEOYIOThH
crenuGigHOTO MIAXO0AY A0 TOCTIKEHHS [94].

Hanpuknan, nociikeHHsT CyIOBOi MPaBOTBOPYOCTI MOXKE Oa3yBaTHCh Ha
aHai31 CyJOBHUX pIillIEHb, CTaTUCTUYHUX JIAHWX, aHaI31 3B’SI3KIB MK CYJIOBOIO
MIPAKTUKOIO Ta 3aKOHOJIAaBCTBOM. OKpIM TOTO, MOXYTh BUKOPHUCTOBYBATUCH IHTEPB 1O
3 CyIIMH, aIBOKaTaMU Ta 1HITUMHU YYaCHHUKAMHU CYZOBOTO MIPOIIECY.

OCKUIBbKH CyZ0Ba TIPABOTBOPYICTH BKJIIOYAE B ce0€ Taki acleKTH, SK MPaBOBI
MPUHITUIN, CYAOBY NPAKTUKY Ta PoJib Cyay y (opMmMyBaHHI mpaBa, JOCIITHUKH
MOXXYTh BUKOPHUCTOBYBATH Pi3HI METOJIOJIOTI, TaKl SIK ICTOPUYHUMN aHai3, MPaBOBI
MOPIBHSHHS, aHAJI3 CyIOBUX PIIICHb Ta 0arato 1HIINX.

Metononoris JIOCHIIKEHHSI CYJ0BOT IPaBOTBOPYOCTI MPEACTABIsE COOOIO
KOMITJIEKC HAYKOBHUX MIJAXOMIB, MPUHIUIIB 1 METOMIB, IO BUKOPHCTOBYIOTHCS IS
TEOPETUYHOTO Ta MPAKTUYHOTO OCMHUCIICHHS CYJOBOi MPABOTBOPYOCTI AK KIFOUOBOTO
SIBUIIIA B MTPABOBIiM A1HICHOCTI.

3aBASKH METOJOJIOTIT JOCTIIPKEHHSI MOXKHA BUSIBUTH CYJIOBY NTPAaBOTBOPYICTD Y
tekctax OcHoBHoOro 3akony (KonctuTyuii) YkpaiHu, 3aKOHOJaBYMX HOPMATHUBHO-
MIPaBOBUX aKTiB, CYJIOBUX PIIlIeHb, 4 TAKOX PIIICHh KOHCTUTYIIMHUX CYJIIB 1 BUIIUX
CYJIOBHUX OpraHiB 3arajgpHoi ropucaukuii. [1lnsgxom ix aHamizy Ta TayMadeHHs MOKHA
3pOOMTH BHUCHOBOK IMPO HASBHICTh CYAOBOi MPAaBOTBOPYOCTI B MIKHAPOAHHUX
MPaBOBUX CUCTEMaX, a TAKOXX B YKpaiHi.

MerononoriyHuil miAXia Aa€e 3MOTy CHCTEMaTHU3yBaTh Ta CTPYKTYpyBaTH
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iH(popMallilo, Ky HaJaloTh OCHOBHI MpPaBOBl1 JpPKepena, 1 PO3KPUTU CYTHICTh Ta
OCOOJIMBOCTI CYZOBOi MPaBOTBOPUYOCTi. AHami3 TEKCTIB 3aKOHIB 1 PIMICHb CYIiB
JIO3BOJIIE PO3YMITH MPOIECH, IO BiJIOYBAIOTHCA Yy CY/AOBIH CHCTEMI, Ta BUSBUTH
OCHOBHI MPUHIIUITN, HOPMH Ta TEHJIEHIII1, K1 CTAHOBJIATDH CyJIOBY IIPAaBOTBOPUICTb.

JlocmiKeHHST METOI0JIOT1I CyI0BOT MPABOTBOPUYOCTI HEOOXITHO MPOBOJUTH SIK
y paMKax MIDKHApPOJHMX MPABOBUX CHUCTEM, TaK 1 B KOHTEKCTI BITUM3HSIHOTO IpaBa.
Ile n03BONUTH 3’siICyBaTH OCOOJIMBOCTI CYAOBOI MPABOTBOPUOCTI B PI3HUX MPABOBHUX
CUCTEMaX Ta BCTAHOBHUTH TMEPCIEKTHUBU PO3BUTKY CYJIOBOI MPaBOTBOPYOCTI B
VYkpaiHi.

3BIACH CIIJy€E, L0 METOJOJIOTIS JIOCHIPKEHHS CYyAOBOi IPaBOTBOPUYOCTI
JI03BOJIsIE€ aHAII3YBATH TEKCTOBI JKepesia Ta X TIAyMadeHHs, 100 BUSABUTH U OLIIHUTU
CyJIOBY MpPaBOTBOPYICTb, PO3KPUBAIOYM 1 CYTHICTh SIK y MDKHapOAHOMY, TaK 1
YKpaiHCbKOMY KOHTEKCTI.

Takum 4uHOM, y HamoMy JOCHIKEHHI MU OyIeMO pEeTENIbHO pPO3IJIsaTH
NPUHIMIM HAayKOBOIO MI3HAHHS Ta 3aCTOCOBYBATH cHelU(IYyHI METOO0JIOTIYHI
MIXO0U, SIKI JO3BOJISITh HAM BUBYUTH CYJOBY IMPABOTBOPUICTh 3 MaKCUMAaJILHOIO
TOYHICTIO 1 PO3YMIHHSIM 1i CyTHOCTI.

[IpyHIMIIM HAYKOBOTO Mi3HAHHS € BAXJIMBUMHU JUIsl JOCIIIKEHHS CYAOBOI
MIPaBOTBOPYOCTI, OCKUIBKU JTO3BOJISIIOTHh 3a0€3Me4YuTH 00’ €KTUBHICTh, HAYKOBICTH Ta
ICTOPUYHUN KOHTEKCT Y BUBYEHHI LIbOTO SBUIIA. [[esKl 3 HalCyTTEBIIMX TPUHLIUIIIB
HAyKOBOTO TII3HAHHS, SKI MOXHa 3aCTOCOBYBaTHM Yy CYAOBIH MPaBOTBOPYOCTI,
BKJTIOYAIOTh!

OG’extuBHICcTh. llelt mnpuHmMO mnepeadadae, MO AOCIIPKEHHS CYA0BOI
MPaBOTBOPYOCTI Mae Oa3yBaTWicsi Ha 00 €KTMBHUX (haKTaX, JaHUX 1 JOKa3ax.
JlocniAHWK TOBUHEH YHHMKATH CyO’€KTUBHUX YINEpEeIKEHb Ta CTaBHTHUCSA /O CBOIX
JOCIITHUIIBKUX PE3YJIbTATIB KPUTHYHO Ta 00 €KTHUBHO. OO0’€KTUBHICTH 03BOJISIE
JOCATTH HEUTPaJbHOCTI Ta JOCTOBIPHOCTI BHUCHOBKIB, ILIO0 CTOCYIOTHCSI CYJIOBOL
PaBOTBOPYOCTI.

HaykoBicTh migkpecatoe HEOOXIAHICTh BUKOPHUCTAHHS HAyKOBUX METOMIB 1

MIIXOMIB Y JOCHIPKEHHI CYJOBOI IPAaBOTBOPUYOCTI, BHUMAra€ BiJl JOCIIJIHHUKA
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CUCTEMATUYHOTO aHAJII3Y, JOTIYHOTO MUCJICHHS, BUKOPUCTAHHS HAYKOBUX KOHIICTIIIIHA
Ta TpuHOHMIB. JlocmiaHUK moBWHEH 0azyBaTHcs Ha (DaKTHYHHUX TaHWUX, MPOBOJAUTH
JOCIIIJIKEHHSI 3 BUKOPUCTAHHSAM HAYKOBUX METO[IB, a TaKOX MIAKPIIUIIOBATA CBOL
BHCHOBKH €MITIPUYHUMH JTIOKa3aMHU.

[ctopusm. lleit mpuHIUI MIIKPECTIOE BaXJIUBICTh YpaxyBaHHS 1CTOPUYHOTO
KOHTEKCTY Ta PO3BUTKY CYZ0BOi MPaBOTBOPUOCTI. JlOCHITHUK TOBUHEH PO3YMITH, IO
CyZI0Ba MPaBOTBOPYICTh MOXE €BOJIIOLIIOHYBATH Ta 3MIHIOBATUCS B yaci. BpaxyBanus
ICTOPUYHOTO aCIEKTy JOTOMarae 3p0o3yMITH, siKI (aKTOpH BIUIMBAIOTh Ha PO3BUTOK
CyJIOBOi MPaBOTBOPUOCTI, a TAKOX SIKI 3MIHM Ta TEHACHIi BIIOYBalOThCS B IIIH
rampysi.

CucrematnuHicTh  Tiependayae  OpraHizaiifo  JOCHIDKEHHS  CYJOBOi
MPAaBOTBOPYOCTI 3 ypaxXyBaHHSM CHUCTEMHOTO miAxoay. JloCHiAHMK TOBHUHEH
pO3MIISIIaTU CYJIOBY MPABOTBOPYICTH SIK CKIAAHY CUCTEMY, B sIKI B3a€EMOJIIIOTH Pi3HI
dakTopu Ta Tmpoiecd. 3acTOCYBaHHS CHCTEMHOIO IiJIXOJy JI03BOJISIE PO3YMITH
CYJIOBY ITPABOTBOPYICTh B KOHTEKCTI 1i KOMIIOHEHTIB Ta B3a€MO3B’S3K1B MK HUMHU.

JloriuHICT, BHUMara€ BUKOPHCTAHHS JIOTIYHOTO MHCIICHHS Ta IOCIIJOBHOTO
PO3BUTKY apryMEHTallli Yy JOCHIPKeHHI CyAOBOI MpaBOTBOpUOCTi. JlOCiTHUK
MOBMHEH BUKOPUCTOBYBATH JIOTIYHI METOJH, TaKl SK aHali3, CHHTE3, 1HAYKI[S Ta
JTEIYKIS, T PO3KPUTTSA 3B’SA3KIB, 3aKOHOMIPHOCTEH Ta NPHUYMHHO-HACIIIKOBHX
3B’SI3KIB Y CYZOBIA MpaBOTBOpUOCTi. JIoriuHe MHCIICHHS Jomomarae 3a0e3leuuTH
MIOCJIIIOBHICTh T 3B’SI3HICTH Y JIOTTYHUX apTyMEHTax 1 BUCHOBKAX JOCIIHKCHHS.

HaBeneni nOpUHIMOM HAyKOBOTO IMI3HAHHA Y CYAOBIM MPaBOTBOPUYOCTI
JIOTIOMararoTh 3a0e3neYnTH 00 €KTUBHICTh 1 JOCTOBIPHICTD JOCHIKEHHS, HAYKOBICTh
HOoro mMiAXONiB, YypaxyBaHHS ICTOPMYHOTO KOHTEKCTY Ta PO3BUTKY CYIOBOI
MPaBOTBOPYOCTI, CHCTEMATUYHICTh Y BUBYEHHI Ta JIOT1YHE MUCIEHHS Uil TO0Y10BU
aprymeHTari. Bukopuctanusi ux NpUHIMIIB I0MOMAarae JOCTiAHIKaM OTPUMYBaTH
30a7laHCOBaHl Ta HAayKOBO OOIPYHTOBaHI pe3yJjbTaTH, IO CHOpPUSE PO3BUTKY Ta
NorIMOJICHHIO HAYKOBUX 3HaHB PO CYA0BY MPABOTBOPUICTb.

Kpim Toro, mpuwifoMu Ta METOAM IOCHIIPKEHHS CYAOBOi IMPaBOTBOPUYOCTI

IPYHTYHOTHCA Ha OCHOBHHX ITOJIOKECHHAX ,Z[iaJIGKTPI‘IHOFO, ,Z[iHJIBHiCHOFO,
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eMIIPUYHOTO, IHAYKTUBHOTO, ICTOPUYHOTO, KOMIIAPATUBHOIO, PAI[iOHATICTUYHOTO Ta
(e€HOMEHOJIOTTYHOTO MiIXOTY.

Jianektuuauit  miaxig. Ha  oCHOBI  mlaIeKTUYHOTO — MiAXOAY  Cy/AOBa
IPABOTBOPYICTh PO3TIISIIAETHCS SIK SIBUILE, IO TMOCTIMHO pPO3BHBAETHCSA. 3acaau
JTIAJEeKTUYHOTO  MIAXOAY  3arajioM  yMOKJIMBIIIOIOTH — MPOBEJACHHS  HAYKOBHUX
JOCIIJIKEHb, Y TOMY YHUCJI1 BUSBICHHS 3aKOHOMIPHOCTEW CTAHOBJICHHS Ta PO3BUTKY
CyZIOBO1 IIPaBOTBOPYOCTI Ta i1 yIOCKOHAJIEHHS a00 3ampoBaKeHHs B YKpaiHi [161].

JIANbHICHUM TAX1J  JO3BOJIAE TPAKTyBaTH CYAOBY HPaBOTBOPUICTh SIK
OCOOJIMBY IOPUJIUYHO 3HAYUMY JISUTBHICTh, SIKa BOJIOAIE CYO0’€KTOM, METOIO,
aKTUBHICTIO (IisiMH CyO’€KTiB), 3aco0amu, pe3yiabTaroM. Tak, 3a JOMOMOTOIO
BUKOPUCTAHHS OCHOBHHUX IMOJIOKEHB JISTIBHICHOTO MMIJIXO/Yy CYIOBY MPaBOTBOPYICTh
BJIA€THCS PO3MEKOBYBATH (BIIMEKYBAaTH) BiJl 1HIIUX TUIIB IOPUIUYHOI JISUIBHOCTI,
30KpeMa BiJl CyI0BOTO npaBoTiiyMadeHHs [161].

EMmipuunnii minxin. basyerbess Ha 300pi Ta aHai3l CTaTUCTHYHHX JdaHUX
II0JI0 CYJIOBO1 IPAKTUKH, CYJOBUX PilIEHb, BIIOMOCTEN MPO CYJIOBY CUCTEMY Ta IHIII
(dhakTHYH1 JaHi.

[HaykTUBHUN miaXiA. 3a JAOMOMOIOK IIHOTO MIAXOMYy MOKHAa BCTAaHOBHUTH
OCHOBHI O3HaKH CyJOBOi MPaBOTBOPYOCTi, CYJIOBOTO TIPABOTBOPYOrO aKTa,
HOPMATHBHO MPABOBUX MPHUITUCIB, TPOAHAIIIZYBATH MPOIEIYPH, JO3BOJIUTA YTOUHUTH
JIOTIYHE BW3HAYEHHS TMOHATH CYIOBOI MPAaBOTBOPUYOCTI, CYJOBOTO TPABOTBOPYOIO
akTy, cQopMyioBaTH Ta BUAUIMTH TEOPETUKO-TIPABOBI TMUTAHHA CYAOBOI
PaBOTBOPYOCTI, a TAKOXK MPOLETYPHU CyI0BOi MPAaBOTBOPYOCTI Ta ii BUJIH.

[cTopuunnii miaxig. € OgHUM 3 KIIOYOBHUX METOJIB JOCIIKEHHS CYAO0BOI
MPaBOTBOPYOCTI, OCKUIBKM BIH J1a€ MOXJIMBICTH PO3YMITH Cy4YacHi MPOIIECH B
KOHTEKCTI iXHBOTO PO3BUTKY B dacl. JIOCHIIPKEHHS CyJOBOi MPaBOTBOPUOCTI 3a
ICTOPUYHUM TI1IXOJIOM IOJIATAE Y BUBYEHHI €BOJIOLIT Cy/I0BOT CUCTEMH Ta MPOLIECIB,
K1 mpu3Benu A0 (GOpMyBaHHS Cy4acHOi Cy/noBoOi mpakTuku. Lleit miaxig 1o3Bosiste
3pO3yMITH, SIK BUHUKIM Ta PO3BUBAIMCS TI€BHI TPUHIUIN TPABOCYIIS, SK
3MIHIOBJIMCS MPOIICAYPH Ta MPABOBI HOPMH B CYJIOBOMY IMPOIIECI.

KomnapatuBamii miaxin. Ilonsirae y MOpiBHSHHI TMPABOBUX CHUCTEM PI3HUX
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KpaiH Ta aHaji3l iX CyJOBOi MPaKTUKH 3 METOI0 3’SICYBaHHS CXOXKHX Ta BIIMIHHHX
aCmeKTIiB CyI0BOI mpaBoTBopdYocTi. llei miaxiy m03BOJIIE BUSBIATH TEHICHIT
PO3BUTKY CYJIOBOI MPABOTBOPUYOCTI B PI3HMX KpaiHax, MOPIBHIOBATH €()EKTHUBHICTH
CyIiB Ta iX poOjb y MpaBOTBOpUOMY mporieci. Jlo3Boiisie 3p0o3yMiTH, SKUM YHHOM
(YHKITIOHYIOTh 1HIII CUCTEMHM CYJAOBOi BIIaJd, 00 3HAWTH HaWKpaIll MPaKTUKH Ta
IHCTPYMEHTH, K1 MOKHa Oyj10 O 3acTocyBaTH y BiacHId cucteMi. JlocaipkeHHs Ha
OCHOBI KOMIIapaTUBHOTO MiAXOAY JA03BOJISIE 3pOOUTH MOPIBHUIBHUN aHAI3 IPABOBUX
CUCTEM pI3HMX KpaiH. Y JOCHIPKEHHI CYJ0BOi NPaBOTBOPYOCTI KOMIIapaTUBHUN
NiAX11 MOXe OyTH BUKOPUCTaHWM [Jisl JOCHIIPKEHHS PI3HUX AaCIEKTIB, TaKUX SK:
MOPIBHSHHS 3aKOHOJABCTBA PO CYAOBY CHCTEMY Ta NPOLECH, OpraHi3aliidHI Ta
(1HAHCOBI aCHEKTH CYJIOBOi CHUCTEMH, POJb Cyly y NpPaBOTBOPUOMY IIpoLEci Ta
O0araro iHmoro. KpiM TOro, KoMmapaTMBHMA WIAX1J J03BOJIAE€ TMOPIBHIOBATU
MPaKTUKY PIIIEHb CYAIB y PI3HUX KpaiHax, IO J03BOJSE 3’sICyBaTH MpPOOJIEMH Ta
TEHJIEHIIi y Cy/JOBIil MPaBOTBOPUOCTI Ta BHUKOPUCTOBYBATH Il 3HAHHA JUIS
MOJIIMILIEHHS BITYU3HSIHOI CYJIOBOT CUCTEMH.

Pamionanictnunuii miaxia. Ha migcTaBi 1[bOro migxoay MOXKHA BHOKPEMHUTH
OCHOBY CYZOBOi MpaBOTBOPYOCTi, TOOTO CYAOBY NPAaBOTBOPYICTH CTAHOBIISATH
JIOCTOBIpHI 3HAaHHS CYJJ, SIKI MOXYTh BHUXOJWTH JIMIIE BiJ] PO3yMy 1 JIMIIE 3a
JIOTIOMOT'OI0 PO3yMY CYJIJi TIOBUHEH BIITPaBaTH TOJIOBHY POJIb y MOSCHEHHI (DaKTiB
— 1 B OHTOJIOTIYHOMY IUJIaHI1, 1 B TJIaHax Mi3HaHHS abo Aii. CyaoBy NpaBOTBOPUYICTh
MOXHa C(OPMYIIIOBATH, K JOCTIIKEHHS MPAaBOBUX MPOOJIEM, a TaKOXK SK Crpoda
3HAUTH BIANOBi/b, AKa MOJIATAE B MOLIYKAX JIOTTYHUX JOBO/IIB.

DeHOMEHOJIOTTYHMM TIAX1. 3a TOMOMOTO0 LBOTO MAXOAY MOXJIMBO BUSBUTH
MPEIEICHTHY CYyJIOBY NPAaBOTBOPYICTh, SKa TOJSITA€ y BCTAaHOBJICHHI MPaBOBOi
NPOTAMHYU, IO TEPEIIKOIKAE BHUPIMICHHIO CYAOBOI CIpaBH, M0, CBOEK YEProro,
JO3BOJIMJIO YTOYHUTH TIOHSTTS CYJOBOTO HOPMATHUBHO-TIPABOBOTO TPEIEICHTY
[144, c. 42].

BianoBigHo 10 BKa3zaHMX MIAXOIIB CYJ0Ba MPAaBOTBOPUICTh PO3TIISIAETHCS K
SIBUIIE, IO IMTOCTIMHO 3MIHIOETHCS Ta PO3BUBAETHCS.

A.€. KonBepchkuii Ha OCHOBI (p1JI0COPCHKOTO TMPHUHIMIY BCE3arajbHOTO
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B3a€EMO3B’SI3KY  (DOPMYJIIOE  METOMOJOTIYHUN  MPUHIUI-BUMOTY  HAYKOBOTO
TOCIIKEHHS: a0W yHUKHYTH OJHOOIYHOCTI Yy BHUBYEHHI 00’€KTa HEOOXITHO
BpaxyBaTH YCl CYTTE€BI acleKTH ¥ 3B’s3ku mpenMmera. Lled mpuHuun mg03BOJISIE
YHUKHYTH TaKMX KpalHOIIB, K CO(ICTUKA, IO TIPYHTYETHCS HA BUCBITIIOBAaHHI
SKOICh OKPEMOI BJIACTHBOCTI IpeJAMETa He3aJIeKHO BiJl i1 CYyTTEBOCTI, Ta €KJICKTHKA,
sKa TPYHTYETbCS Ha 00’ €THaHHI 6aratboX Pi3HOPITHUX, BHYTPIIIHBO HE IOB’S3aHUX
MK COOOI0 XapaKTepUCTHK MpenMera. HemoTpuMaHHS NPUHIMIY Bce3arajibHOTO
B3a€EMO3B’SI3Ky MOXKE CTPUMYBAaTH PpO3BUTOK HAyKH, TaJbMYyBAaTH PO3B’SI3aHHS
okpemMux 1i mpoOseM. Po3rignaroud CyTHICTb HPUHIUIY  BCE3arajlbHOIO
YHIBEpPCAIBHOTO B3a€MO3B’ 513Ky, BAPTO MaTH Ha yBa3l MEpPEeaycCIM Te, IO y CBITI BCE
noB’si3aHo 3 yciMm. [Ipeamern (abo BiacTUBOCTI W mpeaMerd, abo BIACTHBOCTI U
BIJIHOCMHHU) MOXYTh OYTH CIOJY4Y€HI MK COO0I0 OYyIb-IKUM YMHOM: 0€3M0CEePEIHBO
ab0 orocepeaKkoBaHO (4Yepe3 JECAITKH 1 THUCSYl IMPOMDKHHUX JIAHOK), BHIIAJIKOBO,
BHYTpPIIIHBO a00 30BHIIIHLO, 3a 3MICTOM abo 3a (opMOIO, TPUYHMHHO abo
¢ynkuionansHo [106, c. 25].

Hapasi meii mpuHIum € yHIBepcaabHUM, 1 3a HOTO JOMOMOTOI0 MOXHA
JOCIIIIUTH Ta PO3KPUTH METOJO0JIOTIIO AOCTIIHKEHHS CYI0BOT MPaBOTBOPYOCTI.

JlocmimkeHHsT CyZoBOi MpaBOTBOPYOCTI 3 (UTOCO(PCHKOI MEpPCIeKTHBU (3a
JOTIOMOTO10 (h171I0COPCHKOr0 METOAY) BIIKPUBAE HOBI MOXKJIMBOCTI JJII PO3YMIHHS 1i
CYTHOCTI Ta MPOIECIB, 110 BIAOYBalOThCA B Hik. DU10cOGCHKUNA METO TOCIIIKEHHS
JI03BOJISIE TIMOOKO aHANI3yBaTH Ta PO3KpuBaTH (Gi110cO(ChKI MIAIPYHTS Ta OCHOBU
CYJI0BOi TPaBOTBOPUYOCTI, @ TAKOXK PO3TIIAJATH 1i 3 MOIJISIAY 3arajlbHUX MPUHIIMIIB Ta
IHHOCTEMN.

OgHuM 3 KJIIOYOBHX acMeKTiB  (Pi1ocodChKOro  OCTIIKEHHS CYI0BOL
MPaBOTBOPYOCTI € BUBUEHHS 3aKOHOMIPHOCTEW ii CTAHOBJIEHHS Ta PO3BUTKY. Lle
o3Ha4a€ AOCTIHKeHHS (DUIOCOPCHKUX KOHIEMIN, M0 JIeKaTh B OCHOBI CYAOBOi
MPaBOTBOPYOCTI, aHATI3 ICTOPUYHOTO KOHTEKCTY, /1€ 3apOJaujiacsi CydacHa Cy/0Ba
CUCTEMA, Ta BUSIBJICHHS OCHOBHUX (110CO(CHKUX MIAXOIIB, Kl BIUIMBAIA Ha Il
PO3BUTOK.

Kpim Toro, dimocodcbkuit MeTon AOCTIIKEHHS CYI0BOI IMPaBOTBOPYOCTI
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JI03BOJISIE BUBYUTH YCBIIOMJICHHS IIHOTO SIBUINA SIK CAMUMH CYIJISIMU, TaK 1 1HIIAMHU
y4acHHKaMd cymoBoro mporecy. lle o3madae mpoanamizyBatu (imocodcehki
KOHIIETILIi MpaBOCYAisl, PO3YMIHHS CYAJSIMH CBO€I pOJIi Ta MICIsl B IPAaBOTBOPUOMY
MPOIIeCi, a TAaKOXK OIIHKY (HUTOCOPCHKUX HKepes, Ha SKi BOHH CIIUPAIOTHCSA y CBOIX
PIIICHHSIX.

®dinocodcbke TOCTIKEHHS CY0BO1 MPABOTBOPUOCTI TAKOXK J103BOJISIE€ BUSBUTH
HUIAXU yJOCKOHAJICHHS Ta 3alpOoBaXKEHHS HOBUX MIIXOJIB Yy CynoBii cucremi. Lle
03Haya€ BUBUYCHHs Pi3HUX (UT0COPCHKUX KOHIICMIN MpaBa Ta MPaBOCY/Is, MOIIYK
HOBUX 1/Ie{ Ta MPHUHIIMUIIB, SIKI MOXYTh OyTH 3aCTOCOBAaHI JIJIsl MOKPAILIEHHS CYyA0BOi
IPaBOTBOPYOCTI B YKpaiHi.

®digocopchkuit METOA JOCTIHKEHHS CYAOBOI IMPABOTBOPUYOCTI Iependadae
aHaji3 Ta po3yMiHHS ii PinocoPCchKkUX 3acaj, MPUHIMUIIIB 1 LIHHOCTEH, SIK1 JIeKaTh B
OCHOBI1 1IbOTO sBHUIIA. Lleit MeTon n03Bossie TIIMOOKO aHami3yBaTU Ta PO3KPUBATH
bimocochkl  acmekTH CyAOBOi MPAaBOTBOPUOCTI, ii (iI0cOPChKI OCHOBU Ta
MOPaJIbHO-CTHYHI MUTAHHS, IO CTOCYIOTHCS CIIPABETMBOCTI, ITpaBa Ta MPaBOCY .

digocopchkuit METOM JOCHTIKEHHS CYI0BOi IPAaBOTBOPYOCTI BKJIIOYAE Taki
CJIEMEHTH:

1. ®inmocodcrkuii aHaM3 TMOHATH 1 TEPMIHIB: JOCTIAHUK 3BEPTAETHCS [0
bimocopCchbKUX KOHIIEIIIINA, TEOPii Ta MOHSTh, 100 3pO3yMITH TXHE 3HAYEHHS Ta POJIb
y CYJOBI{ TPaBOTBOPYOCTI.

2. Posyminns ¢inocodcbkux 3acad, TOOTO aHaii3 OCHOBHI (ijgocodChbKi
KOHIICMIIIT Ta Teopii, Kl CTOCYIOThCS MpaBa, MPaBOCY//IsA Ta CyA0BOi JisuibHOCTI. Lle
MOXYTh OYTHU KOHIIEIIIIi CIIpaBeJIMBOCTI, ITpaBa HAPOy, MPABOBOT JICP>KaBH TOIIIO.

3. ®inocopchbkuii  METOJ JO3BOJSIE BUBUUTH MOPAIBHO-CTUYHI ACTIEKTH
CyJIOBOi MPABOTBOPYOCTI, 30KpeMa MUTAHHS CIPaBEIJIUBOCTI, ETUYHUX CTaHIAAPTIB 1
IHHOCTEH, 1110 BIUIMBAIOTh HAa POOOTY CYAJIIB Ta CyJJOBUX OpPTraHiB.

4. dinocoderki mapaaurMyu ab0 TIKOJIW MHCIICHHS BUKOPHUCTOBYIOTHCS IS
aHai3y CyJ0BOi TPAaBOTBOPYOCTI (TIpaBOBa ITO3UTHMBICTCHKA, IMPUPOJIHE TIPABO,
dbeminicTchKa (itocodist mpasa TOIIIO).

5. ®inocopchkuii  METON  J03BOJISIE CTABUTH KPUTHUYHI THUTAHHS IIOJ0
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bim10coPChKUX  OCHOB CYyIOBOi TPABOTBOPYOCTI, PO3KPUTH CYMEPEUHOCTI Ta
IPOTaJIiHU, a TAKOXX 3aPOINIOHOBYBATH aJIbTEPHATUBHI MOTJIAIU 1 MAXOIH.

Takum yuHOM, (HUTOCOMCHKUNM METOJ JOCTIIKEHHS CYA0BOI IPAaBOTBOPYOCTI
JI03BOJIsI€ 30IM3UTH IOPUIUYHY HayKy 3 inocodiero, po3kpuBaoyu GyHI1aMeHTalbHI
MUTaHHS, TPUHIIMIMN Ta IHHOCTI, K1 BIUIMBAIOTh HAa PO3BUTOK Ta yIOCKOHAJIEHHS
CYJI0BO1 IIPaBOTBOPYOCTI.

OCKiTbKH CyZIOBa TPABOTBOPYICTh € CKIAJAHUM SIBHILEM, SIK€ MOXE OyTH
BHUBUYEHE 3a JOMOMOTOI0 Pi3HUX HAayKOBUX METOMIB. JlesKi 3 OCHOBHHUX HAayKOBHX
METO/IIB, IO 3aCTOCOBYIOTHCS Y JOCTIKEHHI CyTOBO1 MPAaBOTBOPUOCTI, BKITIOYAIOTh:

JlorMatnyHui MeTo1 0a3y€eThCs HA AOCHIHKEHH] IOPUANYHUX HOPM 1 MPABOBHX
MOHATh, BUKOPUCTAHHI IOPUIUYHOI JOKTPUHU Ta Po300Opl pIlIEeHb CYAY, JA03BOJISIE
aHaI3yBaTU CyJOBY MPAKTHUKY, IPABOBI aKTHU Ta KOHCTUTYIL[IMHI PIMIEHHS 3 METOIO
PO3KPUTTSI IXHBOT'O 3HAUEHHS Ta BIUIMBY Ha CY/J0BY PABOTBOPYICTb.

3aKOHOJIAaBUMU aHaIi3 TMOJAra€ y JOCHIKEHHI 3aKOHOJABYUX aKTiB,
KOHCTHTYIIi}, Mi>KHAPOJHNX JOTOBOPIiB Ta iHIMMX HOPMATUBHHX JOKyMEHTiB. Horo
3aCTOCYBaHHS [I03BOJII€E BHU3HAUUTH pPOJIb 3aKOHOAABUOI BiIaau Yy (opmyBaHHI
CYZIOBOi MTPaBOTBOPUOCTI Ta BUSBHUTU MPHUHIIUIMI, TPOIEAYPHU W MPOLECH, SIKI CTOATH
3a CyJIOBUM 3aKOHOJIaBCTBOM.

KommapaTtuBamii MeTOJ TOJIATAa€ y TOPIBHAHHI CYJOBOi MPaBOTBOPYOCTI B
pI3HHUX KpaiHax abo FOPUCIMKIISAX, TO3BOJISIE 3pO3YMITH B3a€EMO3B’SI30K MK PI3HUMHU
MPaBOBMMH CHUCTEMaMU Ta BUSBUTH CIUIbHI TEHJICHII, a TaKOoX po3poouTu
peKoMeHaIlii s BIOCKOHAJCHHS CYJOBOi MPaBOTBOPYOCTI HAa HAIIOHATBHOMY
PIBHI.

Emmipuynuit  meton mepenbadae 30ip Ta aHami3 (PaKTUYHUX JIaHHX,
CIIOCTEPEXKEHb 1 CTaTUCTUKH, IO CTOCYIOThCS CYIOBOI  IPaBOTBOPYOCTI.
3aCcTOCOBYETHCS [JI1 OTPUMAaHHS KOHKPETHHX JaHUX NPO (PYHKIIOHYBAHHS CYJOBOI
CUCTEMH, PO3YyMIHHS CYJOBUX IPOIIECIB Ta 1ACHTH(IKAIIIO KIOYOBUX TEHACHIHN Y
CYyJIOBii TPaBOTBOPUYOCTI.

[{i HaykoBI METOJM MOXXYTh BHKOPHUCTOBYBATHCS OKpeMO ab0 B IMO€IHAHHI

OJIUH 3 OJHUM JIJI1 BUBYEHHSI CYJIOBOi MPABOTBOPUOCTI 3 PI3HUX ACMHEKTIB. 3aJICKHO
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Bil KOHKpETHOI mpoOiemMu abo MOCTIKEHHS, BYEHI Ta MJOCIITHUKA MOXYTh
BUOWpATH TOW YM IHIIWKA METOa a00 KOMOIHAIII0 METOIIB, SKI HAMKpaIe IMiIxoIiTh
JUTSL IXHBOTO JTOCITIJIXKEHHSI.

Y mocnmipKeHHI CyAOBOi MPaBOTBOPYOCTI MOIUIBHO TMOEAHYBATH EMITIPUYHI
MeToau (cripobu BUsIBIEHHS, (BIKCyBaHHs, 30WpaHHs, cUcTeMaru3aiii 1HQopmarrii
po (pakTH 1 ABHIIA MO0 CYJA0BOI MPABOTBOPUYOCTI) Ta TEOPETUUHI METOAH (CIIPOOH
TIyMadeHHS, TTOSICHEHHS 310paHuX JaHUX, MOOYOBU MOHATH, KOHIICIIIIH, TPOTHO31B
Torno) [97].

CynoBa mnpaBOTBOPYICTh MOKE OyTH JOCHIPKEHA 3a JOMOMOTOI0 PIZHUX
CIEI1AJIbHO-HAYKOBUX METOJIIB, 110 BKJIIOYAIOTh SK FOPUAWYHI, TaK 1 HEIOPHUIUYHI
17X O/TH.

Opuanuni MeTtoau BHUBYEHHS CYAOBOI IPaBOTBOPYOCTI 0a3yloThCs Ha
MPaBOBUX HOpMaX, MPUHIUIIAX 1 TOHATTSX, 30KpeMa:

1. KOpunnunuit ananiz — nepeadavae CUCTEMATHUYHUNA PO3TIIS] HOPMATUBHUX
aKTIB, pIIIEHb CyAy Ta IHIIMX IOPUIWYHUX JTOKYMEHTIB, IO PETYJIOITH CYIOBY
MPaBOTBOPYICTh. BUKOpPUCTaHHS IOPWAMYHOTO aHAMI3y JI03BOJISIE  PO3KPUTHU
TIYMAau€HHsS MPaBOBUX HOPM, 1AEHTU(IKYBaTH MPUHLUIIM, SIKI JIEKAaTh B OCHOBI
CYZIOBO1 MPaBOTBOPUYOCTI, Ta BUSBUTU B3a€EMO3B’SI30K MK HOPMaMHU Ta CYyJIOBUMU
PIIICHHSIMU.

2. KOpuauyHe AOCTIKEHHSI — pPETENIbHE JOCTIKEHHS MPAaBOBUX MUTaHb, K1
CTOCYIOTBCS CYAOBOI1 MPABOTBOPUYOCTI, CHPHUSAE 3MIMCHECHHIO TEOPETUUHOTO aHATI3y
KOHLETLIA, TOKTPUH 1 CYJOBOi MPAKTUKHU, IO PETYJIOOTh CYJOBY MPaBOTBOPYICTD,
Ta BUPOOJICHHIO HOBUX MTPABOBUX MPOMO3HUIIIH.

3. HOpuauune MojenroBaHHS Tepeadadae MoOyAOBY IOPUIAMYHHUX MOJETEH,
0 BIJOOpaKarOTh MPOIEC CYA0BOI MPABOTBOPYOCTI Ta HOro BIUIMB HAa MPABOBY
cucteMy. BUKOpUCTaHHA IOPUAMYHOTO MOJICITIOBAHHS JO3BOJIIE  PO3pOOUTH
bpeitMBOPKY IJIs1 aHAJI3Y PI3HUX aCTEKTIB CY/I0OBOI MPABOTBOPUOCTI Ta Mepe0adunTu
HACIAKY TPUUHATTS IEBHUX CYJIOBUX PILLIEHb.

Heropunnani Metoaw AOCTIIKEHHS CYIOBOI MPaBOTBOPUYOCTI BKIIIOYAIOTH

MIIXOAW 3 IHIIMX HAYKOBUX JUCHMIUTIH, SIKI JIOMOMAararTh PO3KPUTH COIlIaJIbHI,
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ITOJIITHYHI, EKOHOMIYHI Ta 1HII aCIIEKTH I[LOI'0 SBHIIA, a CaMe:

1. Couionoriune JOCTIAKEHHS — CyJI0Ba MPaBOTBOPUICTH TOCHIIKYETHCS 3
MOTJISITY COIlaJIbHUX TPOIIECIB, TPYMOBUX JUHAMIK 1 BIUIMBY CYCIUJIbCTBA Ha CYJOBI
pimenHds. CoIiooriyHe JOCIHIKEHHS JT03BOJISE€ BUSBUTH COIIATBbHI (haKTOPH, IO
BIUIMBAIOTh Ha CYJOBY MPaBOTBOPYICTh, Ta 3PO3YMITH IiXHI HACHIIKA s
CYCH1JIbCTBA.

2. [lonmiTuyHuil aHami3 — JOCHDKEHHS BIUIMBY TMOMITUYHUX (HAKTOPIB 1
MPOIIECIB Ha CYJIOBY MPABOTBOPYICTh, BUABJICHHS MOJITUYHUX MOTHBAIIH, IHTEPECIB 1
BILUIMBY TPyl TUCKY Ha CY/AOBI pIIIEHHS, @ TAKOX CIPHUSAE PO3ZYMIHHIO MOJITUYHUX
TEHJEHU1! y CyJO0B1i IPaBOTBOPYOCTI.

3. ExoHOMIYHUI aHaMI3 — JDOCIIKEHHS] TaKUX €KOHOMIYHHUX aCIIeKTIB CYJA0BO1
PaBOTBOPYOCTI, SIK BIUIUB €KOHOMIYHUX (PAKTOPIB HA CYAOBI PIIICHHS Ta HACIIIKA
[UX PIIICHb JJI1 €KOHOMIKK. EKOHOMIYHMI aHai3 JonoMarae 3p03yMITH €KOHOMIYUHI
MOTHBAIIT Ta HACIIJIKH Cy/IOBUX PIIICHb.

[li croemianbHO-HAYKOBI METOAM, SIK IOPUAWYHI, TaK 1 HEIOPUIAUYHI,
JOTIOMAaraloTh BHBYATH CYAOBY IPABOTBOPYICTh 3 PI3HUX HAYKOBUX TMO3MINN Ta
PO3KPHUBAIOTh 0AaraTOrpaHHICTh 1 KOMILUIEKCHICTh I[bOTO sIBUIA. BUKOpUCTaHHS LMX
METO/I1B JIO3BOJISIE TOCATTH O1IBII TIIMOOKOTO PO3YMIHHS CYAOBOi MPAaBOTBOPYOCTI Ta
il BIJIUBY Ha CYCHUIBCTBO W mMpaBoBy cuctemMy. KoMOiHyBaHHS IOPUAMYHHUX 1
HEIOPUIUYHUX  METOAIB  JOCHI/DKCHHS  JIO3BOJIAE ~ OTPUMATH  KOMIUICKCHY
IHTEpIPETAI0 CYJOBOi MPABOTBOPYOCTI, 3alydyaloun Pi3HI HAYKOBI1 TUCHUILIIHU Ta
M1JIXOJIH.

CrnerniaapHO-HAYKOBI METOAM JO3BOJISIOTH JOCTITHUKAM aHali3yBaTH CYAOBY
MIPaBOTBOPYICTH 3 PI3HUX MEPCIEKTUB, BUKOPUCTOBYIOUH Pi3HI JKEpena Ta MiaXOH.
FOpuanuni Metoau 3a0e3nedyroTh IIMOOKWN aHaldl3 HOPMATHUBHO-TIPABOBUX AaKTiB,
pillleHb Cyay Ta IHIIUX OPUAUYHUX JIOKYMEHTIB, IO PETYIIOITh CYJIOBY
MpaBOTBOPYICTh.  Hewpuanyni  MeToau  JO3BOJISIIOTH  PO3MISIIATA  CYIOBY
MPABOTBOPYICTH 3 COII0JIOTTYHOTO, MOJITUYHOTO, EKOHOMIYHOI'O Ta 1HIIMX HAYKOBHUX
TIOTJISI/IIB.

3acToCyBaHHS CHEIlaJIbHO-HAYKOBUX METOMIB JIOCHII)KEHHS B  CYJIOBii
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IIPABOTBOPUYOCTI JIONOMAra€e pPO3KPUTH CKIIATHICTh 1 0araTorpaHHICTh I[HOTO SIBUIIIA,
cupusie  30LTBIIICHHIO OO0 €KTUBHOCTI Ta HAYKOBOCTI JOCTIHKCHB, PO3IIHPIOE
PO3YMIHHS TIPOIIECY CYAO0BOi MPABOTBOPUYOCTI Ta MOTO B3a€MO/IIi 3 IHIIUMH cepamu
KuTTsA. KpiM TOro, 3aBAsSKM MM METOAAM MOXKJIMBO OTPUMATH I[IHHI TPaKTHYHI
BUCHOBKM Ta PEKOMEHJallli JJisi BIOCKOHAJEHHS CYJIO0BOI CHUCTEMH Ta MpPaBOBOi
MPaKTUKH.

[Ipu mbOMyY BapTO 3a3HAYMTH, IO METOIOJIOTIS CYyJ0BOI MTPABOTBOPUYOCTI — II€
HE MPOCTO KOHTJOMEpaT PI3HHMX Mi3HaBaJIbHUX 3ac00iB 1 NMPHUHOMIB, a CHUCTEMHE
SABUIIE, IKE HEOOX1THO BU3HAYUTHU U OMUCATH JIJIsi BUPIIICHHS BC1X HAYKOBUX 3aB/aHb
JTYCepTaliIHOrO JOCHIKeHHSI. MeTo10I0Tisl CY/I0BOI MPaBOTBOPUOCTI Mependayae
PO3pOOKY 1 3aCTOCYBaHHSI CUCTEMHU KOHLENTYaJIbHUX MIIXOJIB Ta METOJOJOTIYHUX
NPUHIMIIB JIJIs aHAI3y ¥ PO3yMIHHS IMPOILIECIB, SKI BIAOYBatOThCA y cepl CyA0BOi
IPaBOTBOPYOCTI.

Lle cuctemHe sBHIlE BKIIOYaE B ceOe pi3HI KOMIIOHEHTH, TaKl K IOPUIAYHI,
COLIOJIOTIYHI, MOJITUYHI, €EKOHOMIYHI, P1710cO(ChKI Ta IHIII, IO B3aEMOJIIOTh MIX
co0010 1 BIUTMBAIOTh Ha MpoIleck (PopMyBaHHS W PO3BUTKY CYAOBOi MIPABOTBOPYOCTI.
MeTtonomoris cyaoBoi MPaBOTBOPYOCTI JOTIOMAra€ PO3KPUTH IO B3aEMOIII0 Ta
BU3HAYUTH OCHOBHI 3aKOHOMIPHOCTI, MPUHIIUIIH 1 IPOIIECH, 110 11 XapaKTePU3YIOTh.

JIns  pgocsarHEHHsS 1€l METH JOCHITHUK TIOBUHEH PO3POOUTH  YITKY
KOHIIENITYaJIbHY paMKy, sKa BIJOOpaka€ OCHOBHI acCIleKTH Ta B3a€EMO3B’SI3KU B
CyJIOBifi TIpaBOTBOPYOCTI, BKJIIOYae B ce0Oe BHU3HAUYCHHS O00’€KTa Ta TIpeaMeTa
TOCITI/IKEHHS, BCTAHOBJICHHS METOJOJOTIYHUX TPHUHITUIIB, BUKOPUCTAHHS TEBHUX
HAayKOBHUX IIJIXOMIB 1 METOJIB, a TAaKOXX BHU3HAYEHHS KPUTEPIiB OLIHKA W aHaAI3y
PE3yNbTATIB AOCIIHKCHHS.

OxkpiM TOro, METOAOJOrISl CYy/J0BOi MPABOTBOPUOCTI Mependavyae ypaxyBaHHS
1ICTOPUYHOTO KOHTEKCTY, BUBYCHHSI TEOPETUYHUX KOHIISMIIIN, JOCIIKEHHS CYAO0BOi
OPaKTUKK Ta aHaji3 B3a€MOAIl CyAiB 3 IHIIMMH Cy0’€KTaMH MpPaBOTBOPUOCTI.
BpaxyBanHst 1iux (akTopiB J03BOJSE MOOYIyBaTH KOMIUIEKCHY Ta IIJIICHY MOJEIb
CYZIOBO1 IPaBOTBOPYOCTI, IO BiIOOpaka€e BC1 aCMEKTH IILOTO SBUIIIA.

Takum YHNHOM, MGTOI[OJ'IOFiSI Cy,ZLOBOT HpaBOTBOp‘IOCTi € BaXJIMBUM
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IHCTPYMEHTOM JJIsi BUPIIIEHHS HAYKOBHUX 3aBIaHb JUCEPTALIHHOTO TOCIIIHKEHHS.
Bona Bu3Hauae OCHOBHI MiAXOAM Ta NPUHLMUIM JOCHIPKCHHS, CIPSMOBaHI Ha
PO3YMIHHS CYJIOBOI MPABOTBOPUOCTI SIK CUCTEMHOrO SIBUIIA Ta BUSBIEHHS MHOTroO
3aKOHOMIPHOCTEH.

B ocHOBI cynoBoi MmpaBOTBOPUOCTI YKpaiHU JiekaTh HE TUIBKM HAYyKOBI
KOHIIeNIli Ta iAei, a 1 CyAoBl1 pimieHHs €BPONEUCHLKOr0 Cyay 3 MpaB JIIOJAUHH,
pimenns Koncturyniitnoro Cyny Ykpainu, Bepxoaoro Cyny. AHami3yrouu Cya0Bi
pILIEHHS, MOXKHa NPOCTIAKYBATH PO3KPUTTS MEX 3aKOHOJABCTBA Ta MUISXH
MIOJI0JIAHHS TIPOTAJIMH Y 3aKOHO/IaBCTBI.

AHanizyroun Ta BpaxoBYIOUM MpPOOJEMATUKYy TEOPETUYHOrO (HAYKOBOIO)
JOCTIJPKEHHSI CyJIOBOI MPAaBOTBOPYOCTI, MOXHAa JINTH BHUCHOBKY, ILIO CYAOBa
IIPaBOTBOPYICTh 3AJIEKUThH BlJ] KOHKPETHUX YMOB Ta (PAKTOPIB PO3BUTKY CYCILIbCTBA
Ta OCOOJMBOCTEW CyIOBOrO IMPaBOTBOPUOIO MPOIECY, HA CHOTOAHI B IOPUIAMYHIN
Haylll 3HAYHUHN aKIEHT poOUThCS Ha:

Mo-rnepuie, HayKOBE JOCHIKEHHS TEOPETHUKO-IPABOBUX IHUTAaHb (PAKTOpPIB
CyJIOBOi MMPAaBOTBOPUYOCTI SK SIBHIIA 00’ €KTHUBHOI PEaIbHOCTI;

Mo-Jpyre, HAyKOBE JOCHIHPKEHHS TEOPETHUKO-TPABOBUX MHUTaHb CYIOBOI
MPaBOTBOPYOCTI, 10 MAaTUME CYYacCHHM Xapaktep 1 BigoOpakaTUMe OCOOIMBOCTI
MOTOYHOI CYJOBOI TMPAaBOTBOPYOCTI AK PI3HOBUAY IOPUIAWYHOI MPAKTUYHOI
ISUTBHOCTI.

B ropuanusiii Hayi nutaHHg (aKTOPiB CYJOBOI MPaBOTBOPUYOCTI € BITHOCHO
HOBUM HAampsSIMOM JIOCHII/DKCHHS, BpaxOBYIOUM BXX€ JOCHUTh TpPUBAIUN dYac
JTOCITIKEHHST Teopii CyJ0BOI MpaBOTBOPUOCTi. T0oOTO, Hapasi akTyabHUM 1 Majo
JOCITIJPKEHUM € BHUBUYEHHS Ta aHaII3 3MICTY 1 3HAUYCHHsS METOJIB Ta (hakTopiB, IO
BIUIMBAIOTh Ha MPOLEC PO3POOKH 1 MNPUHHATTA CYIOBUX pillleHb. JlMiaeTscs
HEPO3KPUTUM TMHUTAaHHS MO0 3HAYEHHS Ta PIBHSA BIUIUBY TEOPETHUKO-IPABOBUX
NUTaHb CYJOBOi NMPaBOTBOPYOCTI Ha BECh MpPOLIEC TBOPEHHS IpaBa, a TaKOX Ha
METO/OJIOTII0 X BHSBIEHHS Ta IMOBHOTY aHamizy. B ropuauuniil mitepatypi
MEePeBAXHO Majo JOCHDKYIOTbCS  (aKTOpU  CYAOBOi  MPaBOTBOPYOCTI,  SIKI

BU3HAUYAIOThCA K OCHOBHI 3acajd Ta chnenudivyHi mnpouecyaabHl YMOBH, IO
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O0OyMOBIIIOIOTH Ta BIUIMBAIOTh HA CYJOBHI MPaBOTBOPUMIA mpolec. Takox moTpiOHO
3BEepHYTH YyBary Ha Te, W10 (aKkTOpu CyAOBOI MPaBOTBOPUYOCTI MAaloTh
MpaBOpEryJIo0Ye, MpaBOTIIyMayHe, MPaBOYTBOPIOIOYE 3HAYECHHS Ta MaloTh OyTH
pPETENBHO BUBYEHI, JOCTIKEHI Ta MpoaHaT30BaHI caMe Ha MOYATKOBI (ITPOEKTHIN)
cTajii cyZ0BO1 MPaBOTBOPUOCTI.

Posrasigaroun cyTHICTH Cy/IOBOi TPaBOTBOPYOCTI, MOTPIOHO HAroJOUIyBaTH Ha
KOMIUIEKCHOMY YSIBJICHHI MPO (haKTOpH CyT0BOi MPaBOTBOPUOCTI, BU3HAUAIOUH X SIK
CYKYIHICTh MNPHUPOIHUX 1 CYCHUIBHUX (MaTepialbHUX Ta MOpaJIbHUX) OOCTaBHH.
®daxkTopu MaroTh CcoOIllajbHE JHKEPENIo MOXOMKEHHS Ta OOYMOBIIOIOTH MPHUPOLY
IIPaBOBHUX HOPM, B YOMY 1 BHSIBIISIETBCA 1X 3HaueHHS. OIHUM 13 KIIOYOBUX €JIEMEHTIB
CYJOBOi IPaBOTBOPYOCTI € METa, SIKy CTaBUTh Iepeja COO0OI0 3aKOHOAABEIb 1 SKa
BimoOpaskae BOJIO HApoAy, BUpakeHy y mpaBi. PakTopoM MpaBOTBOPUOCTI €
BOJIEBMSIBIICHHSI HApoAy, 110 TpaHCchopMoBaHe (chopMyIbOBaHE) MPABOTBOPLIEM.

3 ornsAgy Ha BUKJIAQJACHE BHIIE, JOXOAMMO BHCHOBKY, IO OCHOBHMMHU
TEOPETUKO-TIPABOBUMHU TMHUTAHHAMM, 10 BU3HAYAIOTh (POPMYBaHHS, TIyMauyeHHS Ta
PETYIIOBaHHS METOJIOJNIOTIT Cy/IOBOT MPABOTBOPYOCTI, €: MaTepiaibHI YMOBH >KUTTSA
CYCIUJIbCTBA, OOYMOBJIEHI PIBHONPABHUM ICHYBAaHHSIM pIi3HUX (DOPM BIACHOCTI,
CBOOOJIOI0 MIANMPUEMHHUIITBA — €KOHOMIUHI (akropu. Takoxk, AKIIO aHATI3yBaTh
ChOTOJICHHS, BETUKUI BIUJIMB Ha (POPMYBaHHS Ta PETYJIIOBAaHHSA 3acCO0IB 1 METO/IB
CyJIOBOi TPaBOTBOPYOCTI pPOOUTH TMOJITUYHA OOCTAaHOBKAa B KpaiHl, XapakTep
B3a€EMOJIIi PI3HUX CYJOBHX OpPraHiB 13 CYCHUIbCTBOM, PIBE€Hb aKTUBHOCTI Ta BILJIMB
NOJITUYHUX TMApTIA, PyXiB Ta TPOMAJACBKHX OO’ €JHAHb — NOJITHYHI (HaKTOPH.
BaxxnuBe 3HaYeHHS NMpU TIIyMAyeHHI 1 PO3’SCHEHHI IOPUAMYHUX HOPM MAa€ TaKOX
CTYIIHb MOBark CyCHUJILCTBA 1 J€p:KaBH J0 CYIOBHX OpraHiB Ta 0 CTaTycy CyIl,
BKJIIOYAIOYM 1XHI 1HTEpECH Ta MOTPEOH, MPO OXOPOHY Ta 3a0e3MEeUeHHI iXHIX MpaB 1
cB0OOS — comianbHi (hakTopu. OTKE, CyKYyNMHICTh BHIIIE TMepepaxoBaHUX (HaKTOPiB
(dbopMye OCHOBY METOI0JIOTIi Cy/I0BOi TPaBOTBOPUOCTI.

MeToomoriss CyA0BOI MPaBOTBOPUOCTI JOCHTIIKYETHCS JJIsl ONTUMAJIBHOTO Ta
e(eKTUBHOTO 3JIHCHEHHS MPABOTBOPYOi [ISIIBHOCTI, AaKTUBHOTO CYJIOBOTO,

3aKOHOJABYOTO BIUIMBY Ha CYCIUIbHI  BiAHOCHMHHU. MeTtoaonoris  CyaoBOi
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IIPABOTBOPUYOCTI TAKOXK SBJsIE COO0I0 KOMIUIEKC CyO’€KTHBHHI CYANIBCHKUX YMOB,
METO/IIB 1 3aC00IB CYCHIIBHOTO PO3BHUTKY, SIKI 3yMOBJICHI MOTpedaMH Ta IHTEpecaMu
CyCHJIbCTBA Ha KOHKPETHOMY €Talll MOro po3BUTKY, SKI BU3HAYaIOTh HEOOXITHICTh
3MIHH [TPABOBOTO PETYIIOBAHHS.

Mertoaosoris TayMadeHHs CyAOBOI MPABOTBOPUYOCTI B KOAHIN KpaiHi CBITY HE
cucrematusoBasa. [1o cyTi, M’k 00010 KOHKYPYIOTh Pi3HI METOJM TIAyMadyeHHs, ajie
HISIKOI 1€papXxii Tak 1 He BIajocs BUpoOuTH. Bee 3anexxuts Bif iHTYiHii cyani, ioro
nepeBar 1 KOHTEKCTY.

Taxox BapTO BUOKPEMHUTH METOIM TIIyMau€HHs Cy/I0BOi MPAaBOTBOPYOCTI:

1. TekctyanisM — MaKCUMajdbHO OyKBaJbHE TIYMAu€HHS 3 YpaxyBaHHIM
CEMAHTUYHOTO KOHTEKCTY 1 3 MPHUIYIIEHHAM I[IHHICHUX YCTaHOBOK CYJJI B JIBOX
BaplaHTax, 3 OIMOPOIO Ha:

a) pO3yMiHHA, SKE€ Maldu Ti, KOMy HopMa Oyia ajapecoBaHa B MOMEHT
OPUIHATTS PIIICHHS;

0) Ha CyyacHE pO3yMIHHS ITPABOBOi HOPMH.

2. Cuctemne TinymauenHs. Hanpukian, a contrario (HaBIaku), BUKITIOUEHHS HE
NOBUHHI TJIyMAauUTHCS SIK po3lmMpeHo, lex specialis (crmeuianbHUid 3aKoH), lex
posterior (O1IbII Mi3HIM 3aKOH), KOH(OOPMHE TIyMauyeHHS 1 T. A. 3 NPUAYHICHHSIM
[[IHHICHUX YCTaHOBOK CYJUIl 1 BHUBEACHHSIM B SKOCTI TNPIOPUTETY CHUCTEMHOI
y3rOJIKEHOCT] PETyIIOBaHHS 0e3 OIIAJIKM Ha horo po3ymHicTh. Lex specialis Moxe
3ITKHYTHCS B lex posterior, olHy 1 Ty ) HOpPMY MOXHa TJIyMayuTH a contrario, a
MOXHa 1 B SIKOCT1 UIFOCTpallli, a BUKJIIOYEHHS HEPIJIKO TIyMadyaTbCsl PO3LIUPEHO.
[Tpote, cama MeTa TIyMaueHHs! OUYEBUIHA — Y3TOJKEHICTh HOPM SIK CHCTEMHU.

3. JIOKTpUHAJIbHO-I0TMaTUYHE TIIYMauyeHHS 3aCHOBAaHE Ha CIpOO1 Y3TOKECHHS
TEKCTy CHIPHUX HOPM HE 3 TEKCTOM 3aKOHIB 3arajom, a 3 BUPOOJICHUMHU B JOKTPHUHI
MOHATTSIMH, KOHIEMIIISIMH, KIacuDIKaIisIMHU.

4. Cy0’€KTUBHO-TEJICOJIOTIYHE TIAYMAauCHHS 3aCHOBAHO Ha CIpoO0l BHSBICHHS
ICTUHHOI BOJIl 1CTOPUYHOTO 3aKOHOJABIl M aHali3l MIArOTOBUMX MarepiajiB [0
3akoHiB. [llupoko mpeacTaBiaeHo B 0araThoX Kpainax €Bponu.

5. [Iparmatuune, auHamiyHe TiyMadeHHs. Cyaas BuOupae TOW BapiaHT
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TIyMa4yeHHs, SIKAH MOX€ BHUTPUMAaTH TEKCT, SAKUHA B OUIBLIINA  CTyNeHs
IPEJCTaBISIETbCA CYIy PO3YMHUM, CIpaBEAJIUBUM, €(QEKTUBHUM. TyT CTYIIHb
po3cyay CyIUIl 1 oro 3ajlydeHHs 10 Mpolecy TBOPEHHS MpaBa MakCUMallbHA. 3aKOH
MOYMHAE 3MIHIOBATUCS 3 4YacOoM B pe3ynbTari TiymadeHHsa (JlambGep, Camneitnb,
Eckpimx).

VY pi3HHX KpaiHaX B PI3HUNA Yac JOMIHYIOTh PI3HI METOJAU TIyMadeHHS.
Hanpuxnan, 8 CIHA B 1950-1960 pp. nomiHyBaB mparMaTUyHUl METOA 1 CyIu
aKTUBHO PO3BHBaAIM MpaBo (yacu rosoBu Bepxosuoro Cyny E. Yoppena) — peHomen
CyaaiBCbKOro akTuBi3My. OctanHiMu pokamu BepxoBuuit Cyn CIIA nHaBnaku
JOTPUMYBABCsSl TOJITUKM CTPUMAHOCTI ¥ MIBUIIIE OYKBaJIbHOIO TJIyMayeHHs (3
npuxoaom y Bepxosuuit Cyn cyani Ckent).

AKTHBHO 3aCTOCOBYETBCSI 00’ €KTUBHO-TEJICOJOTIYHE TIAyMaueHHd B €Bpomni y
chepl IMBUIBHOTO-TIpOIIECYalibHOTO TipaBa, Je¢ Kojekcu He  3MIHIOITHCS
JNECATUIITTSMU, a MPAKTUKA TIIYMAdeHHSI THX )K€ CaMUX HOPM MOX€ 3MIHIOBATHUCS B
MIPY PO3BHUTKY COLIAJIbHO-€KOHOMIYHMX YMOB 1 YSIBI€Hb y CYIAIBCBKOMY KOpIycCi
npo copaBeyiuBe W HanexkHne. Jlo pedi, maiike BCIOJU Yy CBITI TEPEMIT METOJ
Canneitnib. Biarak, cyau 31e011bIIOTO0 HE AyKe 0Xode (PIKCYIOTh MPOTAIWHU 1
3aIOBHIOIOTH 1X TPABOTBOPYICTIO.

HaliBaxmuBimmM HampsiMOM METOOJIOTIi BUBUEHHS CYJIOBOI IMPAaBOTBOPUOCTI
B YKpaiHi € JOCHiIKeHHs 3a0e3nedeHHs (opraHizaiiiHoro, iHGopMaliiHoro)
MPaBOTBOPYOi  JISTIBHOCTI,  MPAKTAKH  3AIMCHEHHS  IPaBOBHX  MPOLEIYP
MPaBOTBOPYOCTI y cynaax. TyT MoBa MOBUHHA WTH BXE€ HE MPO 1HIAUBIAYaAIbHI
IPOIECH CYIOBOI MPABOTBOPUYOCTi, @ MPO COLIaJbHO KOHKPETHO-TIPABOBUW aHAII3
TISITBHOCTI, 10 Ma€ JaTv ii KUIBKICHY XapakTepucTuky. [loTpiOeH TakoxX sSKiCHHIA
aHami3 (30Kkpema, BHSBJICHHS TOro, $Ki BHIWA Jiil BUKOPUCTOBYIOTHCS IS
HakonuyeHHs1 iHdopmarii, 1i 30epiranHs, po3MOAUTY BIAMOBIAHO 10 IHTEPECIB 1
KOMITIETEHIII Y9aCHHKIB CyJ0BOi MPaBOTBOpPYOCTi). [IpoBeneHHsT Takux TOCIHIIKEHb
TAKOX TIIOB’S3aHO 3 BHUKOPHCTAaHHSAM pI3HMX BHUIIB ONUTYBaHHS 1 BHBYCHHSA
nokymeHTIB [ 154, ¢. 169-176].

VY 1t po6oTi XOT1IOCS O BUOKPEMHUTH KIHOUOBUN METOJOJOTIUHMHN MiAXia —
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TISTBHICHUA — TIAXiM, SKAA  BUKOPUCTOBYETHCA JUISI  OCMHUCIICHHS  CYAOBOI
IPaBOTBOPUOCTI SIK PIZHOBUAY JIOJCHKOI AisibHOCTI. el minxixm Oa3yerbcs Ha
KOHIICTIT «/IISUTBHOCTI», sIKa € IEHTPAIBLHOI0 Y PO3YMIHHI CY/I0BOi MPABOTBOPUOCTI 1
nepeadayae BUOKPEMJICHHsI CyO’ €KTiB, 00’e€kTa, MeTu (IIijiei), 3aco0iB, HACHIAKIB
(pe3ysbTaTiB) Ta IHIIUX ACIIEKTIB, SIKI MPUCYTHI Y IMPOIIEC CYyI0BOI MPABOTBOPUOCTI.

JIisIbHICHUH TT1IX1]] JO3BOJISIE€ PO3MIISIAATH CYI0BY NMPABOTBOPUICTh SIK AKTUBHY
JSUTBHICTD, CIIPSIMOBaHY HAa CTBOPEHHSI, BUKOPUCTAHHA Ta 1HTEPIIPETAllil0 MPAaBOBUX
HOpM. BiH 1a€ MOXKIIMBICTH BUBUATH Pi3HI aCIEKTH CYJ0BOI MPABOTBOPUYOCTI, TaKI 5K
posib CcyO’ekTiB (CyAiB, 3aKOHOAABLIB, IHIIMX YYacCHUKIB IIpolecy), 00’€KT
MIPaBOTBOPYOCTI (ITPaBOB1 HOPMHU, PILIIEHHS CYay TOIIO), @ TAKOXK MPOIEC CTBOPEHHS,
3aCTOCYBaHHS Ta IHTEPHpETallii IMX HOPM; JI03BOJISIE€ aHATI3YBATH B3a€EMO3B’ I30K MIXK
CYJIOBOIO MPABOTBOPYICTIO Ta 1HIIMMU BUJAMU JISUIBHOCTI, TAKUMHU SIK TOJITUYHA,
colliaJibHa, EKOHOMIYHa TOIIO; JOTOMAarae BH3HAUWTH, SKI LU Ta 3aBJaHHS
MIePECTIYIOTHCS Y MPOIEC] CYI0BOI IPABOTBOPUOCTI, SIKI 3aCO0U BUKOPUCTOBYIOTHCS
JUISl AOCATHEHHS LMX LUJIed Ta sIKI HACIHIJKH BUHUKAIOTH y PE3YyJbTaTl CYIJOBHUX
pIIICHb.

Takox, AISABHICHUN MiAXiA BIAKPUBAE MOKJIUBOCTI JIJIi BUBYEHHS CYAOBOL
MPaBOTBOPYOCTI 3 MPAKTUYHOTO Ta TEOPETUYHOTO PAKYpCy, a TAKOXK IJIsi pO3POOKH
MPAKTUYHUX PEKOMEHJIAIll 100 BIOCKOHAJICHHSI CYJOBOI CHCTEMH Ta MPaBOBOi
paKTUKH. FIOro 3acTocyBaHHS y IbOMY JOCIIUKEHHI TO3BOJISE PO3IIIAAATU CYHOBY
MPaBOTBOPYICTh K AaKTUBHMM Ta MUIECIIPSIMOBAHUN TMPOIEC, IO CTBOPIOE
nepelyMOBU JUIsl TJAUOLIOTO PO3YMIHHSI Ta aHali3y ILOTO BAXKJIMWBOTO SIBUINA B
MPaBOBIN CUCTEMI.

Kpim Toro, BapTo 3a3HaYNTH, 110 CKJIQIHICTB 1 6araroacrnekTHICTh METOA0JIOT 1]
CYJIOBO1 MPAaBOTBOPUYOCTI AIMCHO AarOTh 3MOTY Kiacu(iKyBaTH ii 3a MEBHOIO IPYIOI0
KpUTEPIiB, MO JO3BOJISE B1IOOPA3UTH BCEOIYHICTH METO/IIB CYJ0BOI MTPAaBOTBOPUOCTI
Ta MIPOBECTH 1X XapaKTEPUCTUKY. PO3TIsTHEMO JEsIKI MOXKIIMBI KPUTEPIi:

1. JIeckpunTUBHI Ta HOPMATUBHI METOU. JIeCKpUNITUBHI METOAM JOCIIIKEHHS
CIpsIMOBaHI Ha OMWC Ta aHaII3 HAsABHOI CYJOBOi MPAaBOTBOPUYOCTi, B TOW dHac SK

HOPMAaTHBHI METOJIM — HAa BCTAHOBJICHHS HOPMATUBHUX TMPUHILMUIIB 1 peKOMeHAAIIN
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JUTSI BAOCKOHAJICHHS 1IHOTO TIPOIIECY.

2. KimpkicHi Ta  gxicHi  wmeromd. KuUIbKICHI  METOOM  JOCHIIKEHHS
BUKOPHUCTOBYIOTh CTAaTHCTUYHI JaHl Ta KUIBKICHI MOKa3HUKM JUIS aHal3y CYAOBOI
MPaBOTBOPYOCTI, TOI SK SKICHI METOAM 30CEPEIKYIOTHCS Ha JCTAILHOMY aHai3i
KOHKPETHHUX CYJIOBUX PIIIEHb Ta iX BIUIUBY Ha MPABOBY MPAKTHKY.

3. KomnmaparuBai metonu. KommapaTWBHHMI MiAXiJT BUKOPUCTOBYETHCS IS
MOPIBHAHHA CYyJIOBOi MPaBOTBOPYOCTI B PI3HUX KpaiHax abo MpaBOBUX CUCTEMax 3
METOI0 BUSBIICHHS CHUIBHUX TEHACHIIN, BIIMIHHOCTEH Ta mepeaadl HalKparumx
MIPAKTHUK.

L1 xpuTepil HaIaOTb 3MOTY PO3MIMPUTH PO3YMIHHS Ta aHall3 METOHOJIOTIi
CYJIOBO1 IIPAaBOTBOPYOCT1, PO3KPUTH PIZHOMAHITHICTh 1 OaraTorpaHHICTh ii MiJIXOIIB.
BukopucTaHHs UMX KpUTEpIiB J03BOJSE BpPaxOBYBaTH PI3HI aCHEKTH CYAOBOIi
MPaBOTBOPYOCTI Ta 3a0€3MEUUTH KOMIUIEKCHMM MiJXiJ M0 JOCTIIKEHHS IHOTO
suma. [limouBaroun miaCyMKH, TOTPIOHO BKa3aTH Ha Te, IO BUBYEHHS Ta aHaTI3
METO/O0JIOTIi CyJI0BOI NMPAaBOTBOPYOCTI, YMOB iX BIUIUBY Ha 3MICT (opm (IpKepen)
mpaBa, a TakoXk crerudika podoTHu cyd’ €KTIB CyJ0BOi MPABOTBOPUOCTI JOBOJIUTH, IO
B CYJaCHUX YMOBAaX 3JIMCHEHHS CyJ0BOi MPABOTBOPUYOCTI 3HAYHO MOCUITFOETHCS POJIb
dbakTopiB MPaBOTBOPUOCTI, SKI MalOTh CKJIQJHUNA OaraTOACTIEKTHUNM XapakTep,
MOXYTh OyTHu Kiacu(ikoBaHI Ha PI3HOBUAM Ta BHU3HAYAIOTH 3MICT 1 pe3yJbTar
npaBOTBOpYOCTi. ToMy iX HayKoBe IOCIHIKCHHS € BKpald BaKJIMBHM Y CY4YacHHUX
YMOBAaxX PO3BUTKY Ta BJOCKOHAJICHHS IPABOBOI CUCTEMHU Y KpaiHH.

Takum  4yuMHOM,  MpoaHadi30BaHa  BHIIE  cucTeMa  (UIOCOPCHKHUX,
3arajilbHOHAYKOBHUX ITAXOIB, METO/IiB, 3araJIbHOHAYKOBUX 1 CHEI1aJIbHO-IOPUIUYHUX
METOJIB 1 3aco0iB J03BOJIMJIAa BCTAHOBUTH 3arajbHi 3aKOHOMIPHOCTI METOIOJIOTIT
CYJIOBO1 TMPaBOTBOPUOCTI. METOH0JIOTIsI JOCHIIKEHHSI CYJO0BOI MPABOTBOPUYOCTI €
BOXJIMBUAM 1HCTPYMEHTOM ISl BUBYCHHS Ta PO3YMIHHS IILOTO CKJIAJHOTO SIBUINA Y
nmpaBoBiii cuctemi. BoHa Bkitoyae B cebe CHCTEMy HAyKOBUX IMIIXOJIIB, IPUHITUIIIB 1
METO/IIB, SIKI CIPSMOBaHI HAa aHal3 Ta OCMHUCJIEHHS CYIOBOi MPaBOTBOPYOCTI SIK
dbeHomeHny nMpaBoBOi JIHCHOCTI.

Y Xoml HmoCHiIKEHHS CYAOBOI IMPAaBOTBOPYOCTI OyJ0 BH3HAYEHO, 110
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METOJI0JIOT1S I[LOTO HAYKOBOTO MOIIYKY BKJIIOUAE PI3HI HAYKOBI MIAXOAM T4 METOMM,
BUKOPHUCTAHHA SIKUX JIO3BOJISIE€ BUSIBUTH KIIFOUOBI aCMEKTH CYJOBOi MPaBOTBOPYOCTI
Ta iX B3a€MO3B’SI30K 3 IHIIMMU cepamu KUTTA. FOpuanMdHi METOIU AOCIIHKEHHS
0a3yloThCs Ha aHaNi31 HOPM TpaBa, PIlIeHb CYQy Ta 1HIIMX IOPUINYHUX JOKYMEHTIB,
TOAl SK HEIOPUIUYHI METOJUM BHUKOPHUCTOBYIOTHCS JUIsl BHBYEHHS COIlaJIbHUX,
MOTITUYHUX, EKOHOMIYHUX 1 (P1I0CO(CHKUX ACIIEKTIB CYJI0BOI MTPABOTBOPUYOCTI.

Cepen KIIOUYOBHUX METOMOJIOTIUHUX MIIXO/IB, IO BHUKOPHUCTOBYIOTHCS B
JOCTIDKEHH] CYJIOBOi IPABOTBOPYOCTI, BHOKPEMJICHO ISUIBHICHUM TIIX1T, IO
JIO3BOJISIE PO3TIISIATH CYAOBY IMPABOTBOPYICTh SIK PI3HOBUJ JIOJICHKOI MiSTBHOCTI,
BUBYATH 11 CyO’€KTiB, OO0’€KT, MeTy, 3aco0M Ta Hachiaku. Bukopucranss
JUSTBHICHOTO MIAXOAY Ja€ 3MOTy OTpUMATH TJKMOIIE PO3yMIHHS  CYJIOBOI
PaBOTBOPYOCTI Ta BUSIBUTH ii POJIb y IPABOBI CUCTEMI Ta CYCH1IbCTBI.

VY pe3ynpTaTi HAyKOBOTO MOLIYKY OyJ0 BCTAaHOBJIEHO, IO METOJOJIOTIS
JOCTIJPKEHHST  CyJOBOi  NPABOTBOPYOCTI BHU3HAYA€TbCA ii  CKIAJHICTIO Ta
OaraTorpaHHICTIO, BKJIIOYA€ PI3HI HAYKOBI MIAXOAW 1 METOJAU, SIKI JONOMAararoTh
PO3KPHUTH PI3HI aCTHEKTH IIOTO IOPUIAMYHOIO SBHINA. 3aCTOCYBaHHS METOJOJIOTIi
MI3HAHHS NPUPOAM CYAOBOI MPaBOTBOPYOCTI CHpUSE€ OTPUMAHHIO OUIBII MOBHOTO 1
rMOOKOTO  PO3yMIHHS  MpolleciB, 10  BiAOyBawThcsi y  cdepl  CyAoBOi
MIPaBOTBOPYOCTI, PO3BUTKY TEOPETUYHUX OCHOB 1 MPAKTUYHUX PEKOMEHIAIH 11010
BJIOCKOHAJICHHSI CYyJIOBOI CHCTEMH Ta IOPHIAWYHOI TPAKTHKH. TakuM YHHOM,
METO/IOJIOTISl TOCHIPKEHHS CyJIOBOT MPaBOTBOPUYOCTI € HEOOXITHOIO ISl BUPIIICHHS
HAayKOBUX 3aBJIaHb 13 L1€1 TEMAaTHKH, ii BUKOPHUCTAHHS J03BOJISIE€ JOCITTU OLIbII
00’€KTUBHHX 1 JIOCTOBIPHUX PE3YJbTATIB JAOCIIKCHHS, PO3KPUBAE KOMILJIEKCHICTbD 1

BaXUIUBICTh CY/I0BOT MPABOTBOPYOCTI B Cy4aCHOMY IIPAaBOBOMY KOHTEKCTI.

BucHoBku 10 po3aiay 1

1. CynoBa mpaBOTBOPUICTh — 1€ (PyHIAMEHTAJIbHA TPOIleCyalibHA JiSIBHICTS,

Ha SIKIM TPYHTY€EThCA JIEMOKpAaTUYHA MpaBoOBa JiepkaBa Ta (PYHKIIOHYBAHHS CYAOBOi
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BJIaAM, 10 3a0e3MeYyeThCsl NUIIXOM 3aXWCTy 3araJbHOBHM3HAHUX IMpaB 1 CBOOO.X
JIOAVMHU W IIUTICHOTO 3aCTOCYBaHHS HOPM IpaBa MpU BUPIMICHHI CYJOBHX CIpaB
BIJINOBIJTHOT CY/JIOBOI IOPUCIMKINT Ta Yy3araJdbHEHHS MPAKTUKU 3aCTOCYBaHHS
MaTepiabHOTO 1 MpollecyainbHOro npasa. CyaoBa MpaBOTBOPYICTh — 1€ CKIAIHHM 1
OaratorpaHHUMN MPOIIEC, IKUH CsATae CBOIM KOPIHHSM Y MOTEPEIH] ICTOPUYHI TIep10au
1 IPO/IOB)KYE PO3BUBATHUCS B Cy4aCHOMY MPaBOBOMY KOHTEKCTi. Y CBOEMY PO3BUTKY
BOHa CIyryBajia MeTi 0e3MOocepeqHBOr0 3aXHUCTy KOHCTUTYLIWHUX MpaB 1 cBOOOX
JIIOJTUHHU.

BuokpemiieHO KOHKpETHI eTamu pO3BUTKY CYJOBOi MPaBOTBOPYOCTI, IO
BIJI0OpaXKaroTh ICTOPUYHY JMHAMIKY 3MIH y CYJOBUX IpolLiecax Ta iX BIUIUB Ha
IeHE3HC 1bOT0 SBUIA. 3 COBAHO ICTOPUYHHUI KOHTEKCT PO3BUTKY IPABOBOI CUCTEMHU
Ta PO3TJITHYTO MUTAHHS, 1[0 BUHUKAJIM HA KOKHOMY eTarli:

AnTnuni yacH (I Tuc. 10 H. €. — V CT. H. €.) — IOYaTKOBUI €TaIl, y Mexax SIKOTro
bopMyIOThCSl O3HAKU CYIOBOI MpaBOTBOpYOCTi. DyHKINIT y4acTi B YTBOPEHHI HOPM
npaBa (MpaBOTBOpYl (YHKII) TaKOX BIJHOCWIMCS JI0 KOMIIETEHIIi CYB.
VY CrapomaBuix [I'pemii Tta Pumi cynoBi cTpykrypu Oyiau opraHizoBaHi i
(GYHKLIOHYBaJIM JIJIsl BUPILICHHS CYNEpPEYoK 1 3a0e3neyeHHs cupaBeayinBocti. [IpaBo
B MOYATKOBHUX Horo ¢opmax BigoOpakallo MpeleACHTHUN XapakTep, 110 CIPHUSIIOo
BUPIMIEHHIO KOHKPETHHUX IKUTTEBUX CHUTyallid. Y TMOJalbIIOMYy BiJOyBa€ThCS
BUOKPEMJICHHSI HOPMATHBHUX Yy3arajbHEHb, NPUHLMUIIB, YITKHX OPUANIHUX
KOHCTPYKIIH, YTBEP/IKY€EThCS YiTKA FOPUAUYHA TEPMIHOJIOTIS.

CepennpoBiyust (V-XV cT.) — Ha 1bOMY €Tani BiAYyTHUM OYB BIUIUB LIEPKBU
Ta eoqaTHbHOT CUCTEMH Ha CYJ0OBY IIPAaBOTBOPYICTh, a IPABO YACTO MAJIO PEIITIHHUN
KOHTEKCT. Y OUIBIIOCTI €BPONMEHCHKUX KpaiH cepeaHboBiUUs (eofalbHa CHUCTEeMa
BiJliIrpaBajia BaXXJIUBY POJIb y CyAOBIM mpaBoTBopYOCTi. CyIu BUPILTYBAJIUA CIIOPH MIX
dbeomanamMyu Ta IXHIMH BacajaMd, a TaKOX MDK CcelsHaMu #  deomanamu,
BCTAHOBJIIOIOUM TpaBwia ¢eonanbHOro Jsaxy. B Aurmi po3BuHysdacs cyaoBa
cuctema, mo Oa3yBanacsi Ha 3BUYAEBOMY IIpaBl Ta «KOPOJIBCBKUX CyAax», sKi
BUPIIITYBJIM CIPaBU CTOCOBHO 3JIOYMHIB 1 IMBUIBHUX CHOpiB. Y KpaiHax

CepenzeMHOMOp s MIPABOTBOPUICTh TepedyBaia MijJ] BIUIMBOM PUMCHKOTO MpaBa Ta
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KaHOHIYHUM TIPaBOM IepkBH. ApaOCbkuii xamidaT pPO3BUHYB BJIACHY CHCTEMY
CyZIOBO1 TIPAaBOTBOPYOCTI, m0 Oa3yBayiacs Ha iciiaMchbkoMy mpaBi (mapiati). Kani sk
CyIJll pO3TJIsijaiy CIpaBU, SKI CTOCYBaJMCsS BIpH, CIMEHMHOro IipaBa, TOPTIBJII Ta
iHmwmx nuTanb. Kutaiicbka aunactis CyH 3ampoBaauiia NEPETBOPEHHS B CYIOBY
CUCTEMY, 30KpeMa MiJrOTOBICHO 301pHUKH 3aKOHIB 1 cTaHAapTiB. Cyau BUPINIYBaIU
[UBLIBHI, KpUMIHAIBHI Ta aIMIHICTPATUBHI CIIPABH.

Enoxa IlpocsitHunrea (XVII-XVIII cT.) — XapakTepu3yeTbcst pO3BUTKOM 111
HE3aJIeKHOCT1 cyZoBoi Biagu. [IpuHIMN MOAUTY BJIaJy CTaB OUIbII aKTyaJlbHUM, a
3aKOHU — OCHOBHHMMH JIKEpesiaMu Cy10BO1 mpaBoTBOpuocTi. CymoBa MpaBOTBOPUICTh
cTa€ OUIbII CHUCTEMHOIO Ta HAYKOBO OOIPYHTOBAHOIO; 3’SIBJISIOTHCS HOBI 171€i PO
poJIb CYIIB y 3aXMCTI MpaB 1 CBOOOJ JIOAWMHH; PIIIEHHS CYyOiB yce Ouiblie
IPYHTYIOTBCSI Ha 3aKOHAX 1 CYZJOBHX MpEIEACHTAaX.

HositHiit mnepiog (XIX—XX cr.) — BimOyBaeTrhcs TIo0amizaiiis CyaoBOi
MPaBOTBOPYOCTI, MDKHAPOJHI JOTOBOPH, MUKHApOAHI cyau (TpuOyHamu) Ta
oprasizauii CTalOTh BaXJIMBUMHU JDKEpEJaMU CTAaHJAApTIB 1 NPUHIUIIB CYAOBOI
MIPaBOTBOPYOCTI; Cy/I0BAa MPABOTBOPYICTh BUOKPEMITIOETHCS SIK CAMOCTIMHHMI 00’ €KT
HAyKOBOTO JOCJIJIPKEHHSI, PO3KPUBAETHCA B KOHTEKCTI BIAMOBITHOTO HAMpsIMy
MIPaBOPO3YMIHHSI, yBara 3BEPTA€TbCS Ha MPOOJieMy pOJIl CyAOBOi MPAKTUKUA B
IPaBOTBOPYIN AISUTHHOCTI.

[npopmamiitna epa (kiHenp XX —jgoTenep) — 3aBASKA TEXHOJIOTTUHOMY
MIPOrpecy ¥ 3pOCTaHHIO JAOCTYMy A0 iHGOpMAaIlil cyJoBa MPaBOTBOPUICTh PO3IIUPHIIA
CHEKTpP CBOEI 11ii. ENleKTpOHHA OCTHIIISl, BAKOPUCTAHHS IITYYHOTO 1HTEJIEKTY Ta 1HIII
1HHOBAIlli BIUIMBAIOTh Ha CYJIOBI MpOILIECH Ta BIAOOpa)xaroTh JUHAMIKY PO3BHUTKY
CYJIOBO1 IIPaBOTBOPYOCTI Y CBITI.

2. Mo ki XVIII ct. cynoBa npaBoTBOPUYICTh HE OTpUMaJia CBOI'O HAYKOBOTO
OCMHCIICHHSI, @ OKpEMI1 acTeKTH ii po3yMiHHSA MPeACTaBIeH] B orisaax ginocodiB Ha
Cyl 1 CYIOBY CHCTEMY, CIpaBeJIMBICTh 1 3aKOHHICTh, a 3 mo4arky XIX cT.
npobJjieMaTKa PaBOTBOPYOI aKTUBHOCTI CYiB BUOKPEMITIOETHCS SIK CAMOCTIMHUMN
00’€KT HAyKOBOTO JOCIIHKEHHS, 1110 BUBYAETHCS MEPEBAXKHO KPi3b MPU3MY OCHOBHHX

MIIXO0/IB JI0 MIPABOPO3YMIHHS, IO 3/IIMCHIOETHCS B CYJIOBOMY MOPSIKY, € MPOLIECOM 1
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pEe3yNbTaTOM TBOPEHHS MpaBa. 3AIMCHEHO CHCTEMATH3aIlil0 Ta aHajll3 HAyKOBUX
JNOpOOKIB  BITYM3HAHUX MPABO3HABIIB, MI0 OOCTOIOIOTH (EHOMEH CyJIO0BOi
MIPaBOTBOPYOCTI, OCHOBHI 3YCHUJIJIS TIPH MOTO JTOCTIIHKEHH] 30CEPEKYIOTh Ha MTOHSTTI
CYJOBOTO TpELENSHTY SK JDPKepena MpaBa, OCOOJMBOCTSIX HOro [ii B Cy4acHHX
MPaBOBUX CHCTEMax 1 Ha MDKHAPOJIHOMY PiBHI, MOXMJIMBOCTSX 1 IMEPCIEKTUBAX
BUKOPHUCTAHHS B YKpaiHi, a TAKOK Ha aHaJi31 IHIIUX P13HOBU/IIB BITUU3HSIHOI CY0BOT
OpakTUKH — pos’sicheHb Ilnenymy BepxoBnoro Cyny VYkpainm Ta pilieHb
BepxoBHoro Cyay moAo MNpaBWIBHOTO 3aCTOCYBAaHHSI 3aKOHOJABCTBA Ta IXHbBOI
PUPOAH, y3araJlbHEHb CYJOBOI MPAKTUKKU CyJlaMH KacalliHMX 1HCTAHIIM 1 CTYIEHI
iXHpOT OO0OB’SI3KOBOCTI JUIA CYyAIB HIKYMX IHCTAaHLIM ToOIIO. BHBUYEHO HH3KY
MoOHOrpadIyHUX TMpalb MPOBIIHUX BITYM3HSHUX HAYKOBIIB, SIKI MPOBOIMIA
JOCIIIJIKEHHSI PI3HUX AaCIEKTIB CYJOBOi MPAaBOTBOPYOCTI, TAKUX SIK pOJIb CYIIB Y
dbopMyBaHHI TIpaBa, B3a€MO3B’S30K MDK CYJOBOIO BJIQJOK Ta IHIIMMH TLIKaMH
BJIaJI, BIUIUB CYJIOBOi MPAKTUKX HA PO3BUTOK IpaBa TOIIIO.

3. MeTtoa0yi0ris OCMUCJIEHHS TPUPOJU CYJIOBOI IMPaBOTBOPUOCTI mepeadadae
PO3pOOKY Ta 3aCTOCYBaHHS CHCTEMH KOHIENTYaJbHHUX IIJIXOMIB 1 METOIOJOTIUHHUX
NPUHIUIIB JJIs aHAMI3y ¥ pO3yMIHHS MPOLECIB, 110 BiIOyBalThes y cepi cyqoBoi
MPaBOTBOPYOCTI; JTO3BOJISIE aHATI3yBaTU TEKCTOBI JDKEpena Ta iX TIiyMadyeHHs, 1100
BUSIBUTH ¥ OLIHUTH CYAOBY MpPaBOTBOPYICTb, PO3KPUBAIOUU ii CYTHICTH SIK Y
MIKHApPOJITHOMY, TaK 1 BITYM3HIHOMY KOHTEKCTaX.

OxpeciieHO TNPUHIUIM HAyKOBOTO IMi3HAHHS, IO € BAXIUBUMHU IS
JOCTIDKEHHSI CYJOBO1 IMPaBOTBOPYOCTI, OCKIIBKU JO3BOJSIIOTH  3a0€3MeUnTH
00’€KTHUBHICTh, HAYKOBICTh Ta ICTOPUYHUN KOHTEKCT y BHMBYEHHI LbOTO SBUIIA, a
came: 00 ’€KTUBHICTh JOCHIKEHHsSI CyIOBOi MPaBOTBOPUOCTI Mae Oa3zyBaTHCS Ha
00’ekTUBHMX (aKkTax, JaHUX 1 JOKa3ax M J03BOJISIE€ JOCSATTH HEHUTPaJIBHOCTI Ta
JIOCTOBIPHOCTI BHCHOBKIB; HAYKOBICTh — MIJIKPECIIO€ HEOOXIAHICTh BUKOPHUCTAHHSI
HAYKOBHMX METOJIB 1 MIAXOAIB Y AOCHIIKEHHI CYJOBOi MIPABOTBOPUYOCTi, CUCTEMHOTO
aHai3y, JIOTIYHOT'O0 MMCIICHHS, BAKOPUCTAHHS HAYKOBUX KOHLEMIIN 1 MPUHIUIIB, a
TaKOX MIIKPIMIJIEHHS BUCHOBKIB €MIIPUYHUMH JIOKAa3aMU; ICTOPU3M — IIJKPECITIOE

BXJIMBICTh ypaxyBaHHS ICTOPUYHOTO KOHTEKCTY Ta 1i PO3BUTKY, JONOMAarae
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3pO3yMITH, sIKi ()aKTOPY BIUIMBAIOTH HA PO3BUTOK CYAOBOI MPABOTBOPYOCTI, & TAKOK
AKi 3MIHM W TEHACHII BiIOYBalOThCS B I Tamy3i; CHCTEMHICTh — mepeadadae
OpraHizaIliio JOCHIPKCHHS CyJ0BOI IPAaBOTBOPYOCTI B KOHTEKCTI ii KOMITIOHEHTIB SIK
CKJIaJIHOT CHCTEMH, B fKiil B3a€MOJIIOTH Pi3HI (PAKTOPU Ta MPOILECH; JIOTIYHICTH —
BUKOPUCTAHHS JIOTIYHOTO MHCJIEHHS Ta TIOCIIJOBHOTO PO3BUTKY aprymeHTaIi
(aHami3, CUHTE3, THAYKIIS Ta JACIYKINsSA) ISl PO3KPUTTS 3B SA3KiB, 3aKOHOMIPHOCTEH 1
MPUYUHHO-HACIIKOBUX 3B S3KIB y CY/IOBii MPaBOTBOPUOCTI.

[Ipuitomu Ta METOIM JOCIHIJKEHHS CYAOBOi MPABOTBOPUOCTI IPYHTYIOThCA Ha
OCHOBHUX TOJIOXKEHHSAX JT1aJ€KTUYHOTO, MISUIbHICHOTO, EMITIPUYHOTO, 1HAYKTUBHOTO,
ICTOPUYHOT0, KOMIIAPATUBHOTO, PALIOHAIICTUYHOTO Ta (PEHOMEHOJIOTIYHOTO
niaxoay. Ha oCHOBI J1ajeKTUYHOTO MiIX0AY CYJ0Ba MPAaBOTBOPUICTH PO3IIIAIAETHCS
K SBUIIE, IO MOCTIHO PO3BUBAETHCA; MISTIbHICHUHN MIJX1J J03BOJISE€ TPAKTyBaTH
CYJIOBY TIPaBOTBOPYICTh SIK OCOOJIMBY IOPUJIMYHO 3HAYUMY HISUIBHICTB, SIKa BOJIOJIIE
Cy0’€KTOM, METOI0, AaKTUBHICTIO (IisiMH CyO’€KTiB), 3aco0amMu, pe3yJbTaToM;
EeMIIPUYHUA TiAXig — 0a3yerbcs Ha 300pl Ta aHami3l CTATUCTUYHUX JAHHMX MO0
CYJIOBO1 TMPAKTUKH, CYJIOBUX DIllI€Hb, BIJOMOCTEH MPO CYAOBY CHUCTEMY Ta IHIIUX
(aKTUYHUX JaHUX; IHAYKTUBHUN MIAX1J — CHpPHUsE BCTAHOBJIEHHIO OCHOBHHUX O3HAK
CyJIOBO1 MPaBOTBOPUYOCTI, CYJOBOTO IMPABOTBOPUOTO aKTa, HOPMATHBHO-IIPABOBUX
MPUIKCIB, OKPECICHHIO TEOPETHKO-TIPABOBUX IMUTaHb CYJOBOI MPaBOTBOPYOCTI, a
TaKOX 1i MPOLEypH Ta BUIIB; ICTOPUYHUHN MIAX1]T — AA€ 3MOTY JOCHIIIUTH €BOJIOIIIO
CyJIOBOT CHCTEMH 1 MpPOIIECIB, sIKI Tpu3BeNu 10 (OPMYyBaHHS Cy4acHOi CYHOBOi
MPaKTUKH; KOMIIAPATUBHUMN M1JIX1]] — TOJIATA€E B MOPIBHAHHI MPAaBOBUX CUCTEM PI3HUX
KpaiH Ta aHalli3l iX CYJ0BOi MPAKTUKU 3 METOK 3’SICYBAHHS CXOXKHMX 1 BIJMIHHUX
aCTMEKTIB CYZ0BOi MMPABOTBOPUOCTI; JI03BOJISIE€ BUSBIATH TEHACHIIIT PO3BUTKY CYAOBOi
MPaBOTBOPYOCTI B PI3HUX KpaiHax, MOPIBHIOBATH €()EKTUBHICTH CYIIB Ta iX poOJib Y
MIPaBOTBOPYOMY TIPOIIECi; KOMIAPATUBHUN MIAXi — JTO3BOJISE€ BUSBISATH TECHJCHITIT
PO3BUTKY CYAOBOi MPAaBOTBOPYOCTI B PI3HUX KpaiHax, MOPIBHIOBATH €(EKTHUBHICTH
CYJIIB Ta iX poJib y MPABOTBOPUYOMY IIPOLIECT, 3PO3YMITH, SIKUM YHHOM (DYHKIIIOHYIOTb
HIII CUCTeMH CYJIOBOT BJIaH, 00 3HAWTH HAWKpAIlll MPAKTUKA Ta IHCTPYMEHTH, SIKi

MOXHa 0yJi0 6 3aCTOCYBaTH B HAI[IOHAJIbHIN MPAaBOBINA CUCTEM1 Y KpaiHU.
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PO3/ILI 2
3ATAJIBHOTEOPETUYHA XAPAKTEPUCTHUKA
CYJ1OBOI IPABOTBOPUYOCTI

2.1 IloHATTSI, 03HAKM Ta BUAM CY/10BOI IPABOTBOPYOCTI

Ha cyyacHoMy ertami J€MOKpPaTUYHOTO MPaBOAEPKABOTBOPEHHS B YKpaiHi
OCHOBOTIOJIOKHUM TPUHIIAIIOM TPAaBOTBOPYOCTI € MPHUHIIUIT BEPXOBEHCTBA MpaBa, 110
BUHUK K KOHIIETILISI Ha MPOTUBAry pekuMam, /i€ MOJIITUYHA BEpPXiBKa 3JIOBXKHUBAE
BJIAJI010, 30KpeMa 3a JOIMOMOTI0I0 3aKOHy. BifTak, KO ep>kaBa HE BU3HABaTHME 32
npaBaMH JIOAWMHU Ta OCHOBOIIOJIO)KHMMHU CBOOOAAMHM iX MPUPOAHOIO MOXOKEHHS,
JOCATHYTH BEPXOBEHCTBA IIPaBa HEMOXKJIIUBO [52].

TpuBarounii HMHI NPOLEC CTAHOBJIEHHS CYJOBOiI CHCTEMH YKpaiHW 3T1IHO 3
OPUHLIAIIOM TOJUTY BJaJU TICHO MOB’S3aHUM 3 MUTaHHSM CYAOBOI MPaBOTBOPUYOCTI,
10 MIATBEPUKYETHCA TUM, 1O 3MIHH, SIK1 B11I0YBatOThCS MiJ] BIULIMBOM IHTETpaLliiHUX
IPOLECIB, 30KpeMa YCKJIAQJHEHHS IPAaBOBOTO PETYJIOBAHHS, TEHJICHIIS €IHAHHSA
JOKEpen MDKHAPOIHOTO Ta HalllOHAJBHOTO IpaBa, 301IbIIEHHS KUIBKOCTI KOJI31i Ta
IHIMX Jgedopmamiii 'y cucTeMl JKEpell IpaBa, HEIOBIpa 1 HE3aJ0BOJIEHICTh
TUSTIBHICTIO CYAIB — yC€ 1€ 3YMOBJIOE€ HEOOXIAHICTh T€PMEHEBTUYHOTO aHaIi3y
IPaBOTBOPYOI MPAKTUKHU CY/A1B PI3HUX MPABOBUX CUCTEM CBITY, aKTyajizye npooiemy
mibepanmizamii Ta MOOUIBHOCTI Cy4acHOi CHUCTEMHM CYAOBOi IMPaBOTBOPYOCTI
[99, c. 126].

Hapasi B Ykpaini ¢dopmyBaHHSI Ta JOTPUMaAHHS MPUHIUIIIB MPABOTBOPUOCTI €
JIOCUTh HEMPOCTUM 1 BKpail BaXKJIMBUM MPOLIECOM, KU MOTpedye MepeoCMUCIICHHS
Ta BJOCKOHAJICHHSI €(QEKTUBHUMHU, Ji€eBUMH MeTomamMu. CymoBa MPaBOTBOPUICTH SK
OJIMH 3 PI3HOBHJIIB TMPABOTBOPYOCTI 3arajioM mnorpedye BU3HAYEHHS SIK TIOHSTTS.
BaxxnuBum BOauaeThes MPUALIEHHS YBaru O3HaKaM 1 CyTHOCTI OCTaHHBOT.

Bigrak, Metor miapo3auly € MpoBeAeHHS TNIMOOKOr0 HayKOBOTO aHali3y, 3a



115
JIOTIOMOTOI0 SIKOTO MM 3MOXX€MO PO3KPHUTHU TOHATTS CyIOBOI IPaBOTBOPYOCTI, ii
O3HaKH Ta BHUJIU.

Tak, noCHKEHHSM IPAaBOTBOPYOCTI (HE TMOBHOI MIpO0 MW  CyAO0BOi
IPaBOTBOPUOCTi) 3aliMaiucs Taki BITUM3HSHI HaykoBil, sk C.M. beminceka [6],
M. beno [9], HO.M. bucara [9], C.I. 3anapa [44], I.C.IBanwopa [47],
O.M. Kanmamauk [51], M.I. Ko3wbpa [57], II.A. Komap [64], K.I'. KpaBuyk [70],
1O.B. KpuBuupkuii [73], A.J. Jlunak [78], JLA. JIyus [80], P.A. Maiinanux [85],
C.I. Makcumos [87], b.B. Mamumes [91], P.I1. Harypkau [9], H.M. Onimenxko [105],
H.M. ITapxomenko [105], B.IL. [InaBuu [114], C.B. Ilnasuu [114], C.I1. ITorpeOusx
[117], FO.FO.Pemincbka [135], A.M.Pomantok [141], FO.IO. PaOuenko [163],
B.O. Cepmiox [146], A.C.CiBenp [47], O.®.Ckakyn [147], O.B. Ckpumnsioxk,
ILA. Cminenxo, H.B. Cremuk [160], I'.Il. Tumuenko [163], J.B. IlleBuenko [47],
C.B. llleBuyk [177], FO.C. lllemmyuenko [181], .M. SABopceka [186], .M. Scunok
[188], M.M. Scunok [191] Ta iH.

[Ipy BU3HAYEHHI TOHSATTS «IIPABOTBOPYICTH» TOBOPATH IPO OJHMH 13
HAWBAKJIUBIMKNX  HAOpsMiB  (DYHKIIIOHYBaHHS  Jep>KaBM  Ta,  3BHYANHO,
IPOMaSIHCHKOTO CycHiibcTBa. FOpuanyHa eHIUKIONeiss BU3HAYA€ MPAaBOTBOPUICTh
K HampsM JisSUTbHOCTI JEpKaBU, TOB’A3aHUN 13 O(IIIAHUM 3aKpIIJICHHSIM HOPM
nmpaBa NUIIXoM (HOPMYBaHHS TPHUIKCIB, 1X 3MIHH, IOMOBHEHHS Ta ckacyBaHHs [ 183,
c.51]. VY Hamomy HAOCHIIKEHHI MH yacTimie OyJaeMo 3BepTaTucs A0 TMOHSATTA
«IPUHIUINA TPABOTBOPYOCTI», MiJl SKUMH PO3YMIIOTh MOJOKEHHS Ta 1]1€1, MOKJIaIeH1
B OCHOBY IMPaBOTBOPYOI MAISUIBHOCTI, peaiizaiiss sSKuX 3a0e3nedyye  SKICTh
HOPMATHBHO-IIPABOBUX aKTiB, ONTUMaJIbHE HOpMaTHBHE perymtoBanns [ 180, c. 7-9;
104, c. 14—17;110, c. 142—145; 115, ¢. 9; 112, c. 74—78], ToOTO 1O MEBHUX 3acaj, Ha
OCHOBI SIKUX B1JJ0YBa€ThCs MPABOTBOPUICTb.

[IpaBOTBOPUICTH 1 CyTOYMHCTBO — Ii¢ JABa cymicHUX sBuma [95]. OcHOBOIO
IPABOTBOPUYOCTI € 3aKOHOTBOPYHMI CTUJIb, @ OTXKE, TAKUM € 1 CTHJIb CYJAOYMHCTBA.
3aKoHM HE MMOBWHHI CTBOPIOBATHUCS BiJ BUMAAKY J0 BUMAAKY. 3aKOHOTBOPYICTh — II€
pEryJISIpHUN MPOLIEC.

T.T'006c BBaxkaB, 10 HEOOXIAHICTh TAyMadyeHHS 3aKOHY € €JEeMEHTOM YH
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CBIJUEHHSM «HE3JOPOBOTO» 3aKOHY. 3aKOH TOBHHEH WTW 10 Hapoay 0e3
nocepenHukiB [55, c.149]. 3akoHomaBenp Mae JOTPUMYBATHCS HACTYITHUX
NPUHIUIIB: TEpeAyCIM 3aKOH TMOBHHEH OyTH MPOCTHUM 1 CTUCIUM, CJIOBa —
OJTHO3HAYHUMH W CTIPUATH OJJHAKOBOMY TIYMadeHHIO, 3aKOHU HE MTOBUHHI BIaBATHUCS
JI0 TOHKOII[IB 1 JIeTaJIel, OCKIJIbKM BOHU TPU3HAYECH] JUIS JIFOJIeH Ta SBJISIIOTH COOO0IO0
HE MUCTEUTBO JIOTIKM. BiacHe 3akOH Mae OMHMHATH BHUHSTKH, OOMEXKEHHS Ta
Bu103MiHu [208].

[IpaBoTBOpuUicTh, sik ciuymHO Bkazye II.A.Komap, TicHO 1oB’si3aHa 3
(dbopMyBaHHSIM IIpaBa, aj€ MPABOTBOPEHHS 1 MPaBOTBOPYICTH PO3PI3HAIOTHCA MIXK
co0o010. [IpaBOTBOpEHHSI MOYMHAETHCA 3 YCBIIOMJIEHHS MEPEIOBHUMH YJI€HAMU
CYCIJIbCTBA HEOOX1THOCTI IMTPABOBOTO PETYJIIOBAHHS TUX YW IHIITUX BUJIB CYCIIIBHUX
BIJIHOCUH BIJANOBIAHO JO HA3pLIUMX MOTPEeO PO3BUTKY CYCHUIbCTBA. BHHHKHEHHS
MOTpeOW B PETyJIIOBaHHI CYCHUIBHUX BIJHOCHMH BIiOYBa€eThCs 00 €KTUBHO I
BIUTUBOM Dpsily (aKTOpiB: MPUPOIHUX, COINATBHUX, EKOHOMIYHHMX, MOJITUYHUX,
11€OJIOTITYHUX Ta I1HIIMX, SKI OTpPUMaJId B Teopli MpaBa Ha3By «UHMHHUKU
MPaBOTBOPEHHS». TIMBKM B KOHTEKCTI MPABOTBOPUOCTI MPABOTBOPEHHsS HabyBae
[IJIECTIPSMOBAHY 3aBEPIICHICTh, 10 ¥ OOYMOBIIOE OCOOJIMBY yBary Ha BJIACHE
paBOTBOPYICTh [64, c. 38]. TakuM YHMHOM, ITIJICYMOBY€E HAayKOBEIlb, IPABOTBOPUICTH
(mpaBOBa HOPMOTBOPYICTH) BHUCTYNA€ SIK OCTAaHHIA eTam TPaBOTBOPEHHS
(popmyBaHHs mpaBa).

CBo€10 4eproro, MPaBOTBOPYICTh XaPAKTEPU3YETHCS HASBHICTIO TaKUX O3HAK,
K. — peali3yeThCsl YIMOBHOBAXXEHOI 0C00010, a00 CHeliaJbHUM YHOBHOBaKEHUM
Ccy0’€KTOM; — Ma€ Ha METI CTBOPUTH, 3MIHUTH UM CKaCyBaTH HOPMATHBHHU MPUIIUC;
— € TIPOIIECYalbHOIO MiSIBHICTIO Ta Ma€ BHU3HAUCHY TNPOLEAYpY peaizaliii;
— pEe3yNbTaTOM 3/1MCHEHHS SIKO1 € MPOLECyaIbHUM TOKYMEHT.

Takoxk, pO3IJISIHYBIIM  OCHOBHI ~ O3HAaKM  TIPABOTBOPYOCTI  3arajiom,
JOCITIJKYIOYH caMe Cy/I0BY MPAaBOTBOPUICTh HEOOX1THO KOHKPETU3YBATH BIATOBIIHI,
pUTaMaHH1 OCTaHHIM, CleliaIbHI O3HAKHU, a caMe: — 3[1MCHIOEThCS] YITOBHOBAXKEHUM
cy0’ekTOM — TOOTO CyIOBHM OpPraHOM; — Ma€ 3B’S30K 13 peali3alli€ro, 3aKpirIeHNuX

3aKOHOAAaBYO0 — (DYHKIIIHA CYJIOBO1 BJIaJIN; — € MPOILIECYAJIbHOIO AISIBbHICTIO; — METOIO €
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BCTAHOBUTH HOPMATUBHHMM TMPUIHUC; — PE3yJlbTaT CyAOBOI IPaBOTBOPYOCTI
3ah1KCOBaHUM Yy CyIOBUX MpoliecyaabHUX JoKyMeHTax [160].

Tak, TepMiH «Cya0Ba IPAaBOTBOPYICTY MOXOAUTH 3 KpaiH aHTJIO-CAKCOHCHKOI
IpaBoOBOi CIM’i, ¢ CyJAsM ICTOPMYHO Hajekaja 3HauHa pojb y TIIyMauyeHHI Ta
3aCTOCYBaHHI 3aKOHOJIaBCTBA, a TAKOX y MOT0 CTBOPEHHI MOPIBHAHO 3 TPaJAULINHUM
y HaIoMy pO3yMiHHI 3aKOHOAABIIEM — MapjaMeHTOM. BiAmoBimIHO 10 CIIOBHHKA
bneka, MOHATTS «CyJqoBa MPAaBOTBOPUICTY) BU3HAYAETHCS K «IIPABO, 110 CTBOPEHO
cynasamm» (judicial lawmaking) a6o «cyamiBceke mpaBo» (judge made, judicial or
case law), pe3yapTaToM SIKOTO € CYJIOBl1 PIIICHHS, B SIKMX MUIAXOM TIyMayeHHS
3MIHIOETBCSI  3MICT  3aKOHOJABCTBa, a00 BCTAHOBIIIOETHCS  3HAUCHHS, SIKE
3aKOHOJaBELIb HIKOJIM HE 3aKjaJaB MpU MPUHUHATTI HOPMATHUBHO-IPABOBUX AaKTIB
[196, c. 585-586].

ToOTo, BIANOBIAHO CYAOBOIO IIPABOTBOPYICTIO BBAXKAETHCS MPaBO, IO
MICTUTBCS y CY/IOBOMY MPELEAEHTI UM Cy/I0BOMY PIIIEHH], Y4 TPABO, 110 MOXOJUTH
13 CYIOBOTO PpINIEHHS Ha BIAMIHY BiJIl HOPMAaTUBHO—IIPABOBUX aKTIB a0o
aJMIHICTpaTUBHOI NpakTUKu [196].

Ha nymxy naykoBmiB [83, 123, 178, 193, 200, 207, 213, 214], cynoBa
MPaBOTBOPYICTh — II€ HEYMEPE/KEHE BUPIIMIEHHS CYJOBUX CIpaB BIAMOBIIHO 0
BHYTPIIIHBOI'O MEPEKOHAHHS CYIJ1 (CHpaBeIMBICTh, PIBHICTh, CBOOOA, TYMaHI3M),
IO IPYHTYEThCS HAa BHUMOTax 3akOHY (B TOMY 4MCIl MPOIECYalbHUX BUMOTax)
paBOCY/Jsl, 3aXUCTy MpaB 1 cBOOOJ cyO’ekTa mpaBa (¢i3uuHa ocoba, HOPUAUMYHA
oco0a, fiep>kaBa, CyCIIbCTRO).

Sk 3a3nayae C.B. llleBuyk, cyaoBa mpaBOTBOPYICTh TICHO MOB’sI3aHA 3 POJLUIIO
CyIIl ¥ Mmo3Hayae SKICHI 3MIHM y WOTO AISUIBHOCTI: BiJl «BYCT, IO MPOTOJOLIYIOTh
CJIOBa 3aKOHY» 110 «opakyina mpasa» [176]. ToO6To, Hanpukiaa, «aKTUBICTAMHI» € BCI
cyna KoncturyuiiHoro Cyny VYkpaiHu, sKi BUMIIM Yy CBOiX pIIIEHHAX 3a
«OyKBAJIbHUID» CMHCI KOHCTUTYLIHHOT HOpMH ab0 KOPUCTYIOThCA MpU 3A1HMCHEHHI
KOHCTUTYLIHHOTO CyJOYMHCTBA HE TUIBKM TpaMaTUYHUM CHOCOOOM TIIyMaueHHs
KOHCTUTYIIHHOTO TEKCTY, (POPMYITIOIOTH HOBI MPaBOBI MO3UIlii Tomio [176].

[Ilo0 TOBHICTIO OCMHUCIHTH CYTh CYJOBOi MpPaBOTBOPUYOCTi, MOTPIOHO
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JOCIIIUTH 1i TeHe3y (IMOXOJKEHHS) Ha OCHOBI 3arajlbHOTEOPETUYHUX KOHIICTIIIH,
TOOTO CYKYNMHOCTI TEOPETUYHHX TOMISAMIB, 3HaHb 1 YSABICHb TMPO CYJOBY
MIPaBOTBOPYICTH Ta il OCHOBHI 1IHCTUTYTH.

HaykoBIili BUOKpEMITIOIOTh TaKi PI3HOBUIU 3arajlbHOTCOPETUIHUX KOHIICTIIIH,
10 XapaKTEPU3yIOTh CYJI0BY MPABOTBOPYICTH:

1. KoHuemnitisi mi3HaHHA TPaBOBOI PEAbHOCTI — CBOi BUTOKU MPABOTBOPYICTH
Oepe 3 BHSBICHHA OO0 €KTHBHHX CYCHUIBHUX 3aKOHOMIPHOCTEW, IO BHMAaraioTh
npaBoBoro peryioBaHHs. Cdepa mpaBoBOro perysiarOBaHHS — 1€ TOW COILaJIbHHMA
IPOCTIp, 110 NIANOPAIKOBaHUH 1ii mpaBa. Mexi J1ep>KaBHOTO BIUIMBY PO3IIISIIAI0THCS
AK WOro MOXJIMBOCTI, TaK 1 HOro HEOOXITHOCTI. BepxHs Mexa MNpaBOBOTO
pEryJioBaHHsl CYyCHUIBHUX BIIHOCHMH —II€ MeXa MOXJIMBOTO. BilHOCMHU 1032 HUM
3HaXOJATHCS 1032 JIOCSKHICTIO JIEPKABHOI BJIAJAM 1 PETYNIOIOTHCSA 1HIIMMH,
HEMpPaBOBUMU HOpMamMu (TIPUPOAHI YMHHHKH, 3aKOHOMIPHOCTI CYCHUIBHOTO
PO3BUTKY, PIBEHb EKOHOMIKM Tomo). HuxHs Mexa (HEOOXiHICTh BTPYYaHHS)
BU3HAYAETHCSI BAKIIMBICTIO JJIS JIEP’KaBU TUX a00 IHIIMX CYCHUIbHUX BIIHOCUH. Lls
Mexa, 0COOJIMBO B YMOBAaX IMEPEXiHUX CYCIUIbCTB, HAWOUIbII THy4YKa. OmaHaK aJis
TOro, 100 y pe3yibTaTl MPaBOTBOPUOCTI aJC€KBATHO BIJOOpa)KaluCs MPOIIECH, SKI
OTPEeOYIOTh MTPABOBOT0 PETYJIIOBAHHS, HEOOX1THO HE TIJILKH BUSBIIATH, BUBYATH, a 1
YM1JIO OIIIHIOBATH 00’ €KTHBHI 3aKOHOMIPHOCTI, III0 CIIPSAMOBYIOTH 111 Tipoiiecu. Bapto
KOHCTaTyBaTH, 110 000B’SI3KOBOIO MEPEIyMOBOIO CTBOPCHHSI aKTa MPaBOTBOPUYOCTI €
MI3HAHHS THX CKJIAJHUX YMOB, YMHHHKIB 1 0OCTaBHH, CyCHUIBHUX BIJIHOCHH, IIIO
pPO3BUBAIOTHCA W TpaHCPOPMYIOTHCSA, TPABOBE pETYyJIOBaHHS SKUX BIJACYTHE Ta
TUKTYETHCS BUMOTAMH CYCHIJIBHOTO Mporpecy. Buxonsuu 3 mpupoau cymy, BiH
3aBXJIU CTOITh MK TOTOBHUM IMPAaBOM 1 CyO’€KTaMU CIOpY, AK€ Ma€ BUKPUBATH
HEJIOJIIKU MPABOBUX PO3MOPSKEHb [27].

2. Konueniiss isapHOI CYTHOCTI CYJOYMHCTBA TOJIATA€ B YCBIJIOMJICHHI
noTpeOu 1 METH MPABOBOTO PETYJIIOBAHHS TUX YM 1HIUX BigHOCHH. CyIs nmpuitMae
pILIEHHST TPO Mepexia BiA Mi3HaHHA N0 AiSUIbHOCTI. B iHIIOMY pa3i oOMekeHHs
MPaBOTBOPYOCTI MEXaMU CYTO IIi3HAHHS, SK€ HE TEPEXOAUTh y <JIISUTHbHICHY

CYTHICTBbY», a TpUMae€ y co01 HeOe3meKy 0OMEeKEHHs HOro MacHBHOK YMOTJISTHICTIO.
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Binrak, cymoBy mpaBOTBOPUICTh HEMOXIMBO €001 YSIBUTH 0O€3 PO3yMIHHSA
oTpeOu MOCSITHEHHS TIeBHOT MeTH. [IpaBOBi aKTH CTBOPIOIOTHCS TSI BITOPSIIKYBaHHS
COIllaJIbHUX B3a€EMOJIA Ta opraHizaiii po30yJ0BH CYCHUIbCTBA, SIKE TIOCTAE
OPIEHTUPOM 1 METOI0 TMPaBOTBOPUYOCTI. 3a BIJICYTHOCTI BHW3HAYEHOI METH
MIPAaBOTBOPYICTh BTpAya€ CEHC, OCKUJIbKU 3HMKAIOTh KpUTEpli OIIHKK €()EKTUBHOCTI
OPUMHATUX aKTIB, CTA€ HEMOXJIMBUM BHU3HAUUTHU CTYMiHb HAOIMKEHHS J0
MOCTABJICHOI METH Yepe3 HOPMYBaHHsI MIEBHOTO TUMY BiAHOCHH [56]. ['HOCeomorivHi
OCOOJIMBOCTI MPABOTBOPUOIO IMPOIIECY MPOSIBISIOTHCS, HAacamrepel, y HOro Meri,
MEXaHI3Mi peaii3alii, MpPakTU4YHIA CIPSAMOBAHOCTI, Cy0’€KTHOMY CKJaJl Ccamoro
MpoIlecy Ta pe3yibTarax. Y pealbHOCTI Oylb-sIKOro mpaBoBOro (G)eHOMEHa, SIK 1
IpaBa 3arajom, roJIOBHE IMOJISITaE B 0OCOOJIMBOMY CIOCOO1 MOTO MpOsiBY, TOOTO HOTO
nii Ha cy0’ekT. Ile ocoOmuBHil BU 11T — [ HE TUIBKK Yepe3 30BHINIHIO MPUYKHY, a 1
YHACJI1JI0K BHYTPIIITHBOTO CIIOHYKaHHS [27].

3. Konuenuist  ictuHu  cygoBoro mpaBa. Y  (inocodCchKo-TIpaBOBUX
JOCTDKEHHSIX 1[I0 KOHIIEMNIII0 PO3TJsAJaloTh HeoAaHo3HauyHo. [lopiBHIOIOUM
«CTIPABENIJIUBICTHY 3 TMONIYKOM «a0comroTHOI icTuHm», ['anc Kenb3eH BBaxkas, 110
YTOIIYHO ¥ HEepaliOHAJIbHO TOBOPUTH IMPO BHKOPUCTAHHS L€l KaTeropii y cdepi
CyIIIBChbKOTO mpaBa. «IIpu BcTaHOBIEHHI OOCTaBUH, BUMOT CTOPIH 1 IIPU BUPIIICHH]
CIIpaBH CYJOBHM OPTaHOM MJIEThCS HE CTIIBKH MPO TOIIYK aOCOJIIOTHOI «ICTHHUY,
CKUIBKH TIPO PO3B’SI3aHHS CIOPY, HAOJWKEHHS MOro 10 3aBeplieHHs. AKOu MmouIyk
«CTIPABXKHBOTOY» CKJIALy UM JOCTIIHKCHHS «ICTHHWY Oy O€3KOHEUYHUMH — a SIK BOHH
MOXYTh MaTH 3aKIHYEHHS, KOJU a0COJIIOTHA 1ICTMHA HEAOCSHKHA ISl JIFOJUHU, — TO
Ipo SIKy CHpaBeJIMBICTh, Xall HaBITh HAWCIpaBEUIMBIIIOrO MPUPOJHOTO MpaBa,
MO>KHA TOBOPUTHU — BOHA X 00 HemocsxHay [53].

Opnnak, sk 3a3Ha4aroTh (PaxiBil, Cy4acH1 TEHACHIlT 30JIMXKEHHS MPUPOJIHO-
MPaBOBOI Ta MO3UTUBICTCHKOI JOKTPUH Tepea0avaroTh MIUPIINEe BUKOPUCTAHHS 1IHOTO
MOHATTS SK Y MPaBO3aCTOCOBHIN, TaK 1 MPaBOTBOPYIHM MISUTBHOCTI YIOBHOBAXEHUX
cy0’extiB. CnpaBenjuBICTb BHU3HAYa€ JYXOBHY CYTHICTb 1 BEKTOpP PO3BUTKY
npaBoTBopyoro mpormecy [53]. Ha mnepexonanns C.I. MakcumoBa, B OCHOBI

CIPaBEMJIMBOI MPABOTBOPUOCTI JIEKHUTh ETUYHUM AHCKypc couiymy. Bumora no
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JTUCKYPCY — Y4acCTh KOXXHOTO B OOTOBOPEHHI CYTHOCTI CIIPaBEUIMBOCTI, BIJIMOBA Bij
npumycy. Y mpoiieci Ae0aTiB nepeadadaeTbca BUHUKHEHHS! KOHCeHcycy. [Ipu pomy
coIfiaJbHa yMOBa COJIIJIADHOCTI BHUCTYMNa€e HE SK MaTeplaJIbHUH KpUTEpid, a 5K
nporeaypHa ymona [87]. Ane Bce 1€ MOXIJIHBE JIMIIE Y Pe3yJabTaTi Mi3HABAIBHOTO
npotecy. [Ipu boMy BapTo TakoX 3a3HAYUTH, IO THOCEOJIOTIUHUMN, MI3HABAILHUN Y
CBOIMl OCHOBI XapakTep MoTpeOye He JHIlIe MpaBOTBOpYA, a M IMPaBO3aCTOCOBHA
CyIoBa MiSUTHHICTh. BinTak, cynmas Mae BUpINIYBaTH CIIpaBy, Hacammepen, Y
KaTeropisax IEeOHTOJIOTIi — BLIBHOI BOJI, 3000B’sA3aHHS, BIAMOBIIAJIBHOCTI, a MOTIM
y)K€ B KaTeropisix eMIIPUYHOI OHTOJOTli — COLIAJBHOIO CEpEeJOBUIA, HE
MIMIHIOIOYH Tiepie apyrum [27].

4. Konmeniiisi 1BOEAUMHOI MpUPOIU MpaBoTBOpUOCTI. [IpaBOTBOpPUICTIO € TE, IO
BUCTYNA€ K CKJIAJHUN 1HTENEKTyaJlbHO-II3HaBaJIbHUM mporec. HaykoBa IiHHICT
[HOTO SBUIIA TOJSAra€ B TOMY, IO BOHO JO3BOJIAE BIAOOpa3UTH [1AaJEKTUKY
Cy0’€KTUBHHX 1 00’€KTUBHUX Hadall y Tipolieci popMyBaHHS Ipasa 1, sIK Pe3ysbTar,
— CKJIaAHy CyO’€KTMBHO-00 €KTHUBHY TMpupoay ImpaBa. [Ipuponga mpaBa Taka, w10
mpaBo He Moke OyTu He TpaHChOpMOBaHE CyO’€KTUBHICTIO pEIUIi€HTa. Y MpoIieci
CYIOBOi MisUTBHOCTI pealli3yeThCsl HE CYTO MpaBO JAEpKaBH, a Take, SKAUM HOTo
pO3yMi€ 1 SIK 10 HBOTO CTAaBUTHCS CY/AJiA, TOOTO JO MEBHOI MIpH BXKE 3yMOBIICHE
OCOOMCTICHUMU Ta NPODHECITHIMHU XapaKTEPUCTUKAMHU CYIJII.

JIBoeuHA TIpUPO/Ia IPABOTBOPUOCTI BUPAKAETHCS Y TOMY, 1110, 3 OHOTO OOKY,
dbopMyBaHHS TIpaBa Ta MOTO 3MICT 3yMOBJIEHI 00’ €KTHUBHMMH yYMOBAaMH 1CHYBaHHS
CyCHUILCTBA M y 1IbOMY IUIaHI € 00’€KTUBHO-HEOOXITHUMHU, ajie 3 1HIIOTO OOKY,
paBOBa pEaJbHICTh OHTOJOrIYHA, ii JIHCHICTh CTa€ 00’ €KTUBHOIO uepes
Cy0’€KTUBHICTB, y TIPOIIECI CBIIOMO BOJBOBOI AISUTBHOCTI. [HTENEKTyanbHI, BOJIHOBI
aKTH, €MOIIIHI MepexuBaHHA Cy0’ €KTIB MpaBa yepe3 MpPaBOTBOPYICTH (POPMYIOTH
HEMOBTOPHUN ISl KOXKHOTO CYCIUJIBCTBA IOPUIMYHUN JHCKYpPC MPABOMOPSIKY, IO
BiloOpaXkae CHenu(pIYHICTh YKIAay MPaBOBOTO MEHTamiTeTy coiiymy. CkiamHa
00’€KTUBHO-CY0 €KTUBHA MpUpOFa MPaBOTBOPUOCTI IMepeadadae HASBHICTh JABOX
BUMIpIB: JIe¢ 00 €KTUBHUN OPIEHTY€E Ha 3B’SI30K IpaBa 3 JKUTTAM, YPaxOBYeE ICHYIOUl

aKTyaJbHI YMOBHU Yy CYCHIJIbCTBI, & Cy0 €KTUBHHMM — OpI€HTYE HAa CBOOOAY 1 TBOpUY
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aKTUBHICTh Cy0’€KTa, 3YMOBIIOETbCA MOro Cy0 €KTHUBHUMU MOXIMBOCTSIMHU TpU
TBOpuUii camopeainizaiii. B ymMoBax cy4acHoi mpaBOBOi peajibHOCTI BU3HAUCHHS Ta
BUBYCHHSI JIyalICTUYHOI IPUPOAN CYIOBOi MPABOTBOPUOCTI MAE ICTOTHE 3HAYCHHS,
a/pke 11 BIAPAaBHUM MOMEHTOM € 3MIIIEHHS AaKIEHTIB 3 <«JIOTICTHKW» TIpaBa Ha
MpaBOBY MparMaTtuky, 3 (OpPMajbHO-JIOTTYHUX MOMEHTIB IOPUIUYHOTO aHaII3y Ha
«OyTTEBY» MpPaAKTUKY, IO CIPHUSE€ BUBYCHHIO CYHAJICI0 MpaBa B Aii, B COIIaJIbHOMY
KOHTEKCTI, a HE BUKJIIOYHOMY MEXaHIYHOMY 3aCTOCYBaHHIO MO3UTHBHOTO MaTepialy
[27].

5. Konuernist cyaaiBCbKOro, abo CyoBOro mpasa. TepMiH «CyAaiBCbke» abo
«CYZOBE MPABO» SIK CUHOHIM CYAOBOi MPaBOTBOPYOCTI € MEBHUM (DYHKIIIOHAJTbHUM
€JIEMEHTOM CYJIOBOTO MPEILEACHTY, OCKUIbKH Il TEPMIHU BiIOOpakaroTh OJHE U Te
came SIBHILE y HAI[lOHAJIbHUX NpPaBOBUX cucTeMmax [64]. L{g koHuenmis nomupeHa y
Cy4yacCHIM 3axITHOEBPOIEHUCHKIN IOPUCHPYACHINI, a TaKoX Yy KpaiHax aHrjo-
aMepHKaHCHKOTO «3aralbHOrO MpaBay. li MpeaMeToM € HMpaBoTBOpPYA POJb CYAy, a
METOI0 — TIOJIOJIAHHS TPHUHIUIY «CYAIS TMIIKOPIOETHCS JIMIIE 3aKOHY.
[IpuxXuaIbHUKK  I11€1  KOHIEMIIi MPOroJIONIYIOTh CYIII0 OUIBII  JOCKOHAJIUM
«BHPA3HUKOM» TpaBa, HIXK 3aKOHO/aBeIlb, BAMAraloTh 3HAYHOTO PO3LIMPEHHS HOTO
KOMIIETEHIIIT, 30KpeMa, HaJaHHs Cy/Jll paBa BUPIIIYBATH KOHKPETHI CIIPaBU «IIPOTU
3aKOHY» Ta 3arajioM B3siTH Ha ceOe MPOBIAHY PoJib y cepl MPaBOTBOPUOCTI».

TepmiH «cyaaiBcbke ab0 CyAOBE MPaBO» 3a3BUYAll BUKOPUCTOBYETHCS IS
TOTO, 00 MPUBEPHYTH yBary Ha Ti MO3MINi, 3TIHO 3 SIKUMHU CYIJs, KOJIU BIH
«(IKTUBHO» MPOTOJIOIIYE ICHYIOYE MPABO, MO CYT1, CTBOPIOE HOTO.

6. Konuerniisi CyaiBCbKOIO aKTHUBI3MY TICHO TOB’SI3YETbCS 3 (DEHOMEHOM
ICHYBaHHS CYJOBOi TIPaBOTBOPYOCTI Ta MOXOAWUTH 3 KpaiH 3arajibHOr0 mpasa. Bueni
BUOKPEMJTIOIOTh IT'ITh CyYaCHHMX 3HA4YCHb TEPMiHA «CYIIIBCHKHHA akTHBi3M». lle
HAJICKUTh IO XapaKTePUCTUKA TaKOi CyIOBOi JAiSUTbHOCTI: 1) BU3HAHHA
HEKOHCTUTYIIIHHOIO Ta  HE3aKOHHOK  JISUTBHICTh  IHIIWX  TUIOK  BJIAJIH;
2) HECTIPOMOXHICTh TOTPUMAHHS AOKTPUHU MPEUEIEHTY; 3) CyJ0Ba MPAaBOTBOPYICTD;
4) BIAXWUJIEHHSI BiJ 3arajJbHONPUUHATUX METOAIB (Crmoco0iB) TIyMadeHHS, IO

CKJIAINCh y MPAKTHUIl MPABO3ACTOCYBAHHS; 5) MPaBOCYIJs, LIO0 OPIEHTYETHCS Ha



122
IIEBHUM PE3yNbTAT.

SIk 3asHayae laper JIKOHC, y HIMPOKOMY 3HAY€HHI CYJIOBHI aKTHBI3M
BUHUKAaTUME Yy KOKHOMY BHIIAJIKy, KOJIM CYJ| BTPYYa€TbCs Ta BU3HAE€ HEUYMHHUMU
NEBHI 3aKOHOJABYl TOJIOKEHHsA. Te caMe CTOCyeTbCs W THUTaHHS CYJOBOTO
BU3HAYEHHS 3aKOHHOCTI J1iii BukoHaBuoi Buamu. IIpodecop JI. Ipermia min
CYJUIIBCbKUM aKTHBI3MOM pO3yMi€ CYAOBY TIPAKTUKY HEBU3HAHHS PE3YJIbTATIB
ypAIOBOi MOJITUKA ab0 MAISUTBHOCTI OpraHiB Jep)KaBHOI Biaau, sKy KoHcTUTyIis
npsiMo He 3a0opoHse. IHmUMU cioBamu, 1€ BiAOYBaeTbCAd y BUNAAKAX, KOIH CYII
BUXOJIUTh 32 KOHCTUTYL[IMHI paMKH CTaHAApTIB OOMEKEHH I OpraHiB Jep>KaBHOI
BJaaM, 110, OE3yMOBHO, MOB’S3aHO 3 JOTPUMAHHSIM KOHCTHUTYI[IHHOTO MPUHIUITY
noauty Biagu. ToOTO 3aHANTO «aKTUBHA» CYIIBChKA MISUIBHICTH Y I[bOMY aCHEKTi
HOCUTh HETraTHMBHUM XapakTep, Xoya, SK 3a3HAUYEHO Yy JITepaTypl, MPUCBAYEHIN
aMepUKaHCbKOMY peani3My, Tulbku BepxoBuHuit Cyn Bupinlye, I0 Take Mpaso,
HaBITh Y CKJIQJHUX CIIpaBax abo y TaKuX, [0 MAalOTh YITKE MOJITUYHE 3a0apBICHHS.

[MpuxunpHuk 11€i koHuUenmii BinksiMm brexkctoyH BBaxaB, 10 CyA0Ba
MPaBOTBOPYICTh € HAWOUIBII CHJIIBHOK XapaKTEPUCTUKOIO 3arajbHOTO TIpaBa,
Jxepemi bentam po3misigaB 1ie SIK y3yphaiilo CyJOBOIO BJIAJ0I0 3aKOHOIABYOl
dbynkuii. [HIMI BUIATHUNA TEOpPETHK aHTIINChKOro mpaBa JlxoH OCTIH BHU3HaBaB
HAsSIBHICTh CY/JOBOi MPAaBOTBOPYOCTI MPOTSATOM ICTOpIi aHTIINWCHKOrO TMpaBa Ta
kpuTukyBaB [[xepemi bentama 3a Hepo3ymiHHS Lux peyeil. CyqoBa MpaBOTBOPUICTh
HaBITh BU3HAYAJIACh SIK IEBHUN MPOLIEC «3POCTAHHS MIpaBa y pyKax CyAa».

OTxe, Cy/I0BOIO MPABOTBOPUICTIO € OCOOJIMBUNA BHJI MPABOTBOPYOCTI, SKUN €
MPOLIECOM 3A1MCHEHHS! CYAOBOIO BIAJ0I0 MPaBOTBOPYOi (YHKLII y MO€JHAHHI 3 ii
MPaBO3aCTOCOBHOIO Ta IHTEPHPETAMINHOI (PYHKINISIMA TIPU PO3TJISAI KOHKPETHOI
CIPaBH, PE3yJIbTATOM SKOI € MPaBOMOJOKEHHS, 110 MICTAThCS y CHOPMYIbOBaHIN
CyJIOM MOTHBYBAJIbHIM YaCTHHI PIIIEHHS, MAlOTh OOOB’S3KOBY CHUJITy HE TUIBKU IS
CTOpPIH Yy CIpaBi, ajie ¥ s 1HIIKUX cyO’€KTIB IpaBa BIAMOBITHO 10 3aKOHY a00 B CHITY
NPUHIUIY 1€PAPXIYHOCTI CYJI0BOI cucTeMH (00OB’S3KOBICTH PIllIEHb BUIIUX CY/IIB
JUTSL HIDKYUX 200 B CHITY X TIEPEKOHJIMBOCTI TP PO3TJISAL aHAJIOTTYHUX cripaB [176].

CynoBa mpaBOTBOPUYICT MA€ CBOI OCOOJIMBOCTI, SIKl MOJIATAIOTh, MO-TIEpIIIE, Y
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TOMY, IO ii Cy0’€KTaMH BUCTYMAIOTh CYAH SIK OpraHu Jep>KaBHOI BJIajad, BiJl IMEHI
SKUX JIIOTh CY/IJ, 0 BXOAATH JI0 CKJIaAy MEBHOTO CyAy (3arajbHO1 IOPUCIUKIIT, a00
KOHCTUTYIIMHOT topucaukiii). Ilo-mpyre, y ToMy, IO BOHA 3JIMCHIOETBCS SK
nonaTkoBa (YHKIISA CyAy, aJK€ OCHOBHUM TMPU3HAYCHHSIM OyAb-sIKOTO CYyIy €
PO3IJIsi] MPABOBUX CIIOPIB IIISIXOM IPaBO3aCTOCYBAaHHS, @ HE CTBOPEHHSI HOBUX HOPM
IUIIXOM MPaBOTBOPUYOCTI. | mo-TpeTe, y ToMy, 1110 BOHa Ma€ OyTH CaHKIIIOHOBaHaA 3
OOKy BHWILIOTO MPEACTaBHUIIBKOTO OpraHy Jep>KaBHOI BJIaJd MEBHUM YHHOM, SIK
IPAaBWJIO, LUISIXOM BUIAHHS CIELIAJIBHOTO 3aKOHY (200 HUISIXOM MOBYAa3HOI 3roju
napJjaaMeHTy 1 CBOEPITHUM MPABOBUM 3BHUYAEM — SIK 11€ MA€ MICIIE Y MTPABOBIN CUCTEMI1
Amnrmii).

[linBoAuM NMPOMIXKHI BHUCHOBKH, 3a3HAYMMO, L0 CYAOBa IPAaBOTBOPYICThH €
OCOOJIMBUM PI3HOBHJIOM IPAaBOTBOPYOCTI, & TOMY ili NpPUTaMaHHI BCl O3HAKH
IPaBOTBOPYOCTI: 3IIACHEHHS CHeliaJIbHO-YITOBHOBa)KEHUM Cy0’€KTOM;
CHPSMOBAHICTh Ha CTBOPEHHS, 3MIHY a00 CKacyBaHHS HOpPMAaTHUBHUX IPHUIINCIB;
BU3HAHHA 1i IPOLETYPHO-IPOLECYABHOIO AISUIBHICTIO; 3aKPIIJIEHHS ii pe3yJbTaTIB y
HOPMATUBHO-IIPABOBUX aKTaX.

OkpiM TOro, BOHA XapaKTEPU3YEThCA 1 CHEUUPIYHUMH O3HAKAMH, IO
BIIPI3HSAIOTH 11 BIJ 1HIIMX BHJIIB MPABOTBOPYOCTI M BIJl 1HIIUX THITIB IOPUIAIHOT
TISUTBHOCTI:

1) 3n1iicHeHHSs crelialbHO-YIIOBHOBAXEHUMH CYJJOBUMHU OpraHaMU;

2) B3a€MO3B’S30K 13 peastizalniero (yHKIH Cy10BO1 BIaH;

3) 3aiificHeHHsI B 0COOJIMBIM TIpoliecyalibHii hopmi;

4) cripsIMOBaHICTh MPaBOTBOPYOi AKTHBHOCTI Ha BCTAHOBIICEHHS HOPMAaTHBHO-
MIPaBOBUX MPUIIUCIB;

5) BinoOpaxkeHHs y GOpMYIIIOBaHHI IPABOBUX HOPM;

6) ix ¢ikcarlisi y CyZ0BUX MTPAaBOTBOPUYUX AKTaX.

OTxe, mTpaBOTBOPUICTh MNOBHMHHA  OyayBaTHCs HAa  palliOHAJIBHUX,
nparMaTuyHuX, M030aBiIeHUX OyAb-fAKOi 1/1€0JIorli e(pEeKTUBHUX MNpPUHIMUIAX. 3a
YMOBH  CIIJyBaHHS MPaBOTBOPYUM MpPHUHLMIAM JepkKaBa  I030aBISETHCS

BIPOTITHOCTI CTBOPEHHS HEE(hEKTUBHUX MTPABOBUX HOPM Ta BUYMHEHHS MOMUJIOK, SIK1
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Moriau © 3ryOHO BIUTMHYTU ii po3BUTOK. BomHouac nonepskaHHS LMX HPUHLMUIIIB
CIpHsi€ TiABUINCHHIO MPABOBOI KyJIbTYPH HACEJICHHS, IO MO3WTHBHO BIUIMBAE HA
CYCHJIBCTBO Ta HOTO MISUTBHICTH [52].

CynoBa mpaBOTBOPUICTh BIJIPI3HAETHCS BiJ 1HIIMX BUJIB MPaBOTBOPUYOCTI 3a
Cy0’€KTUBHUM KPUTEPIEM, TOOTO HAMOUIBIII BUPA3HOIO 11 BJACTUBICTIO € 31MCHEHHS
CYJIOBUMHU OpTraHaAMHU.

OCHOBHMMH O3HAKaMH CYyJIOBOi MPaBOTBOPHYOCTI € ii 3A1MCHEHHS CleNiaJbHO-
YIOBHOBR)XEHUMHU MDKHAPOJHUMH Ta HaIllOHATBHUMHU CYJOBHUMH OpraHaMu Ta ii
OB’ A3aHICTh 13 31MCHEHHSIM OCHOBHUX (DYHKIIIH CYJ0BOT BIaIH.

[lomo cymoBoi MpaBOTBOPUOCTI Ta MOB’A3aHOCTI 31 3A1MCHEHHSIM OCHOBHUX
GbyHKIIM Cy0BOi BIaJM, BAPTO 3a3HAYUTH, 110 KOHCTUTYIIMHUIM PO3MOJALT BIaJU Ha
TPU TUIKK B YKpaiHi HaJaB CyJOBIM TUIIl BJIaAM 3MOTY 3JIMCHIOBAaTH BIANOBIIHY
byHKIit0. Ae HEOOXIHO CHIBBIJHOCUTH caMe TOB’SA3aHICTh 3JIMCHEHHS CYI0BOI
BJIAJM 13 CYJOBOIO NPABOTBOPYICTIO. A CyAOBY IPaBOTBOPYICTH, CBOEIO YEPTOIO,
HEOOXI1JTHO CIIBBIJHOCUTH CaMe€ 13 MPABOCYIJISM, 1 BBaKaTU CyJIOBY MPABOTBOPUICTh
MIMOPSAIKOBAHOIO, TTOX1THO YU TOOIYHOO A0 MPaBOCYIIA.

Pons mpaBocynns y ¢dopmyBaHHI IpaBa HACTUIbKM 3HA4yHA, IO BiAOMUUN
BucHni O. XoJMC 3a3HauaB, IO «IPaBO — II€ HE IO 1HIIIE, HDK Iepea0dayeHHs Toro,
o ¢yl OymyTh pooutu Hactpasai» [204, c. 173].

Ane, HE3BaKaO4M HA Te, IO CYJI0Ba MPaBOTBOPYICTh 3MIHIOE, CKACOBYE YU
MOPOKY€E HOPMH, BCE K, HA Hally JAYMKY, Hacammepea HeoOX1AHO mam’sTaTH, IO
BIJIMOBIJTHO [0 YMHHOTO 3aKOHOAABCTBAa YKpaiHU, CYJOBI MPELEIECHTU YKPATHCBHKI
CYJIl HE BUKOPHUCTOBYIOTh ITi]T YaC BUHECCHHS PIIICHb YU PO3TJISAY CIIPaB.

Toxx pe3ynbTar CymoBOi MPaBOTBOPYOCTI HE BIUIMBAE HA MPABOCYIMS, 1
MPaBOCY/I/S, CBOEIO YEPror0, HE BILIMBAE HA CYJIOBY IPABOTBOPYICTh, aJKE BOHU €
BIJIOKPEMJICHUMU THCTUTYIISIMU, SIKI WITyTh TIOPYY IiJT Yac 371HCHEHHS CBOIX (DYHKITIN
1 HE BIUTMBAIOTH OJIHA HA OJIHY, & BIATIOBIIHO, HE € MOX1AHUMH OJIHA B1J OJHOI, Ta HI y
SIKOMY BHITQJIKy — ITiAMTOPSIKOBAHUMU.

€auHe, 1m0 BapTO 3a3HAYUTH y IbOMY CIIBBIIHOIIECHHI, CyJ0OBa

HpaBOTBOpIIiCTB JHUIIC 3a HOTp€6I/I, Y1 y IICBHUX BHUHATKOBHUX BHUIIAJIKAX MOKC 6YTI/I
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JIOTIOMI>KHOIO JIJIS1 TIPABOCYJISL.

Tox, BUXOASUM 13 PO3MISIHYTHX y LbOMY MiAPO3AUII AMCEPTAIiitHOi poOoTu
KOHKPETHU3YIOUHMX €JIEMEHTIB, BapTO CPOPMYIIIOBATH BU3HAYEHHS MOHATTSA «CYAOBOI
npaBoTBOpuoCTi». Ha maymKy aBTOpa, cynoBa MpaBOTBOPYICTh -— II€ MOB’s3aHA 3
peamizamiiero  GyHKIIH CyAoBOi BJagud BHU3HAuY€Ha MpollecyaibHa IsUIHHICTD
Cy0’€eKTiB, SKI HaAJICHI CYJOBUMH TIOBHOBOXKCHHSAMHU, 1 SKa IOKJIMKaHA
BCTaHOBJIIOBAaTH HOPMAaTHBHO-TIPABOBI IPUIIKCH, 1110 3aKPITUICHI y IPAaBOBUX aKTaXx.

VYHaci1I0K IeBHUX 1HTErpaIiiiHuX MPOIECIB, IO BIIOYINCS OCTAHHIM YacoM B
MPABOBHUX CHCTEMaxX €BPOMEHCHKUX KpaiH, 30KpeMa 1 YKpaiHH, cTajxa O4YeBUIHUM
Jesika CXO0XKICTh AHIJI0-aMEPUKAHChKOI Ta POMAaHO-T€PMAHCHKOi MPABOBOi CHUCTEM,
0c00JIMBO 111010 (PaKTUYHOI HASIBHOCTI CYJIOBOTO MPELEACHTY Y POMaHO-T€pMaHChKIN
npaBoBiii cuctemi [109, 116, 206].

CboroJiHi HayKOBI[I BUOKPEMITIOIOTh CYJIOBY MPABOTBOPUICTH SIK TaKy, IO HE
CYNepeyuTh TNPHUHIMIY PO3MOAUTY BJIaaAM, Ta JIWNUIA 3TOAH, IO CYJ0Ba
MPABOTBOPYICTh Y3TOJKYETHCA 3 LIMM TMPUHIIUIOM 1 HEOOXITHA sl 31MCHEHHS
npaocyaas [108, 113, 119, 132, 175].

3 muMm noromxkyerbess H.B. Crenmkx [161], 3a3Hauvaroum, 110 OpraHu
3aKOHOJIABUOI BJIAJIN HAAUISIIOTECS TPABOTBOPYMMHU TMOBHOBAKEHHSIMU OCTIIIBKH,
OCKIJIbKU X OCHOBHOIO (DYHKIII€IO0 BUCTYIA€ 3aKOHOTBOpPEeHHS. OpraHu BUKOHABUO1
BJIAJM TIPUHMAIOTh, 3MIHIOIOTh Ta CKAaCOBYIOTb HOPMATHUBHO-TIPABOBI MPHUITUCH IS
3MIMCHEHHS QYHKIIINA ep>KaBHOTO yTrpaBiiHHS. Tak caMo 1 BIIMIOBIHI CYy/I0B1 OpraHu
Uil €(EeKTMBHOIO BUKOHAHHS (YHKIIA CyIOBOI BJIaJd MOXYTh 3I1HCHIOBATH
PaBOTBOPYICTb.

AHani3yioud OpUAMYHY JITEpaTypy, HAaMHU OKPECIEHO Taki MpolieMu
(bopMyBaHHS TEpMiHA «CYA0Ba MPABOTBOPUICTHY:

— BIJICYTHICTh YITKOT PO3MEXKOBAHOCTI MIK CYyJIOBOIO TPAaBOTBOPUOIO Ta
MPaBOTIIYMAYHOIO JiSTBHICTIO MIKHAPOJHUX Ta HaIlOHAJBHUX CYJOBUX OpPTaHiB.
ToOto, BueH1 31e0UTbIIOr0 (hOPMYIOTH TEPMIH CYA0BOI MPABOTBOPUOCTI CIIUPAIOYUCH
Ha TPAKTUKY CYJIOBUX OpraHiB. A aHaii3 mpalb THX YYEHUX, SKi 3MINIYIOTh CYJOBY

MPaBOTBOPYICTh 1 TIIyMay€HHS, CBITYUTH MPO TE€, IO BOHU 3BEPTAIOTHCS MEPEBAKHO
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710 TIPAaKTUKH (PYHKIIOHYBAHHS CYJOBUX OpTaHiB aHTJI0-aMEPUKAaHCHKOTO MpaBa, 1 Ha
MIJICTaBl TAKOTO MaTepiany y3arajJbHIOIOTH CYIOBY MPAaBOTBOPYICTH 1 MO0 POMAHO-
repMaHCHKOTO TPaBa;

— HEeBU3HAYCHICTh  3MICTY HOPMATUBHUX TPUIUCIB, SKI  MIJISATAIOTh
3aCTOCYBaHHIO IiJI Yac 3JIACHEHHsS TMpaBocylas. HeBu3HaueHICTh 3MICTY
HOPMATUBHOTO TMPUIUCY, 3 OJHOr0 OOKy, MOXXe OyTH yCyYHEHa NUIIXOM HOro
pPO3’SCHEHHSA Ta CTBOPEHHS IHTEPIPETAIIITHO-MIPABOBOIO MPHUIIKCY, a 3 IHIIOTO —
nojojaHa 3a JIONOMOTOI0  KOHKPETH3YIOUOi  CyJOBOi  IPaBOTBOPYOCTI  Ta
BCTAHOBJICHHSI HOPMaTHUBHO-TIPABOBOTO MIPHUITHCY;

—ICHYBaHHsl MpaBoBUX mnporanuH. HopmaTuBHI mnpunucu B MpoLEC]
OpaBOCYAJs MOXYTh YCYBaTHCh $K 3a JOIOMOIOI0 IPaBOTIyMAauy€HHsS, TaK 1
IPaBOTBOPUYOCTi, a y BUMAAKY IPABOBUX MPOTAIWH — JIMIIE MUIAXOM CYJIOBOI
npaBoTBopuocTi. IIpaBoBi mporaaMHu MOXYTh OYTH YMOBOIO JIMIIE JJis
MPEIEICHTHOTO BUAY CYAOBOi MPaBOTBOPYOCTI, TOOTO JIMINE Yy MpOIECl peami3arii
GyHKUII MpaBOCYIJs, IO CIPUYMHIOE CKJIAAHICTh [JIi BU3HAYEHHS CYJIOBOI
IPABOTBOPUYOCTI JUIsl POMAHO-T€PMAHCHKOTO MpaBa.

OTxe, HAyKOBISIMU J0 PE3yJIbTAaTiB CYJ0BOI MPABOTBOPUYOCTI BIAHECEHO Pi3HI
3a CBO€IO IOPUIMYHOIO MpUPOAOK0 sBUIIA: cyaoBy mpaktuky (C.B. IlleBuyk);
npasonojnoxenns (C.B. llleBuyk); npaBoBi no3uiiii, cyaosuit poscyn (C.B. IlleBuyk);
cynosi 3Buuai (C.B. IlleBuyk); aktu-po3’sicienss (b.B. Mamumes, C.B. [lleBuyk);
npaBonpunuusoul  aktu (b.B. Manumes); kasi-ipenieaentu  (b.B. Manumies,
C.B. llleBuyk); cynosi npeuenentu (b.B. Manumes, C.B. llleBuyk); HOpMaTHUBHO-
npaBoBi aktu (b.B. Manumes).

Ha migcraBi BUKIIa€HOTO BUIIE MOKHA C(HOPMYITIOBATH BU3HAYCHHS «CYIOBOT
PaBOTBOPYOCTD» SIK OCOOJMBOIrO PI3HOBHIY MPaBOTBOPYOCTI, B OCHOBI SIKOTO
JEKUTh BHCBITIIEHHS (YHKLII CyJ0BOi BIaJAM MLUIIXOM BHHECEHHS CYyIOBOTO
pIIIICHHS, SIKE 3MIIMCHIOETHCS CHEIliaIbHUMHU YIIOBHOBAKCHUMH CYJOBUMHU OpTraHaMH,
3 METOK KOpEeryBaHHS Ta 3MIHHM HOPMATHBHO-TIPABOBUX MPHUMHCIB, IO
3aKpIIUTIOI0THCS B HOPMAaTHBHO-TIPABOBUX AKTaX.

VY KOHTEKCTI PO3KPHUTTSI CYTHOCTI MOHSTTS CYIOBOi MPABOTBOPUOCTI BAKIMBO
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PO3TJSTHYTH OCHOBHI ii O3HAKH, 10 BKa3yIOTh Ha aKTUBHY POJIb CyiB y (hOpMYBaHHI
Ta PO3BUTKY IIPABOBOI CUCTEMH Yepe3 TXH1 pillIeHHS Ta TIyMadeHHs 3aKOHiB.

[IpouecyanpHa ¢opMa CyI0BOi MPABOTBOPUOCTI € OAHIEIO 3 HANTOJIOBHILIMX
O3HAaK CyJI0BOI MpaBOTBOPUOCTI. OUEBHUIHO, IO Oy/Ib-SKa IOPUANYHA MISUTBHICTH Ma€
CBOIO MpoIiecyanbHy (opMy, a Cy/10Ba IPaBOTBOPUICTh, CBOEIO YEPIOI0, Peali3y€eThes
BIJNOBIHO J0 3aKOHOJABYO BHU3HAUEHUX MPOLECYaIbHUX BHUMOT, 32 3aKPIIUIEHOIO
IPOLEAYPOIO, IO MICTUTH MOCIIIOBHI 1€papXiyHi Jii Ta HOPAIOK iX 31HCHEHHS.

Ha nymky H.B. Crenuka, 3 KO0 MM MOTOJKYEMOCH, CyJ0Ba IIPaBOTBOPYICTb
y CBOIM mpouecyanbHid (OpMI MICTUTh CYKYIHICTh MPOLECYaJbHUX HOPM, WIO
PETyIIOI0Th 3IIHCHEHHS TPOIECYalbHUX IMPOBAKEHb, MPOIECYAIbHUX CTaaid Ta
npolecyanbHuX pexumis [ 160].

Takoxx [0 BaXJIMBUX O3HAK CYAOBOI MPAaBOTBOPYOCTI MOXKHA BiAHECTHU
CTBOPEHHS MPELE/ICHTIB, KOJIU Cy/ BUHOCHUTbH DIILIEHHS Y CIIpaBi, Ka HE Ma€ YiTKOIO
3aKOHO/IaBUOTO BU3HAYEHHSI, K€ CTa€ OCHOBOIO JJISl MOJANBIINX CYAOBUX PIILEHb Y
CXOKHMX CIpaBax; TIyMayeHHS 3aKOHIB, KOJU CYIU MOXYTh TIyMAauWTH 3aKOHHU Ta
HOPMAaTHUBHI aKTHU 3 METOI0 3’SICYBaHHS iX CIPaBXHbOI'O 3HAUEHHS Ta 3aCTOCYBaHHS
70 KOHKPETHOI CHTYallli, a cCaM€ BCTAaHOBJICHHA HOBHMX CTaHAApTIB a00 PO3MIMPEHHS
TIIyMayeHb UYWHHUX HOPM; 3allOBHEHHS NPaBOBUX MPOTAJIUH, TOOTO BHUPILICHHS
CIIPaB, sIKI HE MAaIOTh YITKOTO MIPABOBOTO BPETYJIIOBAHHS, 1 TAKUM YHHOM, YTBOPIOIOThH
HOBI MpaBWwia a00 PO3MIMPIOIOTH OOCAT 3aCTOCYBAHHS YMHHHUX IPABOBHX HOPM;
BCTAHOBJICHHSI MPABOBUX CTaHAAPTIB, KOJU PIIIEHHS CYIy MOXYTh CTaTH OCHOBOIO
JUTST BCTAHOBJICHHSI HOBUX MPABOBUX CTaHAAPTIB a00 3MiHM MPAKTUKU 3aCTOCYBaHHS
3aKOHY y MEBHIM raity3i rpasa.

Po30uparoun neranbHO 3a3HayYeHI BHINE CKJIAI0BI, HEOOXIHO 3a3HAYUTH, IO
MpolieCyalbHUM MPOBAIKEHHSIM MOTPIOHO BBaXKaTH CYKYMHICTh B3a€EMO3B’3aHUX
MPaBOTBOPYMUX MiH, y TpoIlleci 3MIMCHEHHS SKUX Cy0’€KT Takoro MPOBAHKCHHS, B
pamKax Ipasa i1 3 JOTpUMaHHSIM MPOLEIypH 3TIHCHEHHS MPOBAKEHHS, IPUIIMAE K
pe3ynbTaT CyAOBOIO IPOBAKEHHS — MPOLECYaJbHUN JOKYMEHT — CYIOBHUH
IIPaBOTBOPYMUH aKT.

[Ilo crocyeThcs mpolecyadbHOI CTaaii SK CKJIAQIOBOI 3IIMCHEHHS CYAOBOi
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IPAaBOTBOPUYOCTI Yy BIAMOBIAHIN mMpolecyanbHii (Gopmi, OCTaHHSA € JUHAMIYHOIO
CKJIQJIOBOI0 Ta  SIBIslE  COOOI0  CAMOCTIHHUI  KOMIUIEKC — mepeadadyeHux
MpoIeCyaIbHUMU HOPMaMH JIOT1YHO TOCJIIIOBHUX MPABOTBOPUHUX JIiH, K1 00’ €THaH1
CIIJILHOIO METOIO Ta CIIPSIMOBaH1 Ha JOCATHEHHS KIHIIEBOTO pe3yibTaty [160].

OckUIbKH CyZOBa TMPaBOTBOPUICTH SIBJSIE COOOIO0 CKIIaJIHE Ta OaraTorpaHHe
IIPABOBE SBUILE, TO 3HAYNMHM € 1 YCBITOMJICHHS Ta BUAUICHHS 11 OKPEMHUX BHIIB.

3a 3arajJibHUMHM Cy0’€KTaMu CyJI0Ba IPaBOTBOPYICTh MOJUISETHCA Ha:

— MPaBOTBOPYICTh CYyAOBHX opraniB. OpraHu cyAoBOi BIaJd BHUPIIIYIOTbH
MPaBOB1 CyNEPEYKH MDK KOHKPETHUMHU OCOOaMH, a TaKOX PO3TJSAal0Th CIIpaBU
III0JI0 HOPM KOHTPOJIIO, & CaMe BIIMOBIAHOCTI 3aKOHIB KOHCTUTYIIIT Ta IMiJ3aKOHHUX
HOPMATHUBHUX aKTiB — 3aKOHaM. B okpeMux BUIaJKax Il OpraHu Jal0Th TIIyMaueHHs
IpaBOBMM HOpMaM, B OCHOBHOMY Hopmam KoHcTuTyIii KpaiHu, mosa 3B’SI3KOM 3
KOHKPETHHM I030BOM. MO’KHAa BHOKPEMHUTH TaKi HAmpsSMH 3IiHCHEHHS CYIOBOi
BJIAJM: OXOPOHA IpaB 1 3aKOHHHUX IHTEPECIB TPOMAJISIH, OXOPOHA MPaBOMOPSIAKY BiJ
3JIOYMHHMX W 1HIIUX TPABOMOPYIIEHb, KOHTPOJIb 32 TUM, 100 AiSUTHHICTh Jep>KaBHUX
OpraHiB HE BUXOJIMJIA 32 TPABOBI MEXKI;

— IIPAaBOTBOPYICTh TPOMAJCHKUX 00’€lHaHb, TOOTO «CyA MPHUCSKHUX)
(peamizamisi cyfoBOi Biaau Oe3MOCepeHbO TPOMAJsIHAMU, SIKI YIIOBHOBaXKEHI
NEPKaBOI0 HAa MNPUUHATTA CYAOBOro pilieHHs). [IpuiHATTS NOpUCSHKHUMU
BUPIIIAIBHOTO pIIIEHHS (BUPOKY) 3AIMCHIOEThCA 0e3 ydacTi mpodeciiHOro Cymai
(cynmiB). Ik caMOCTIMHHMI COLIQIBHO-TIONITUYHIM 1HCTUTYT CKJIAIAETHCS 3 OKPEMOl
KOJIETli NPHUCSHKHUX 3acigaTeniB 1 mpodeciitHoro cyaal yu  cyaniB. Koseris
MPUCSHKHUX 3aciiaTelliB BUOKpEMJIEHA Ta HaJijeHa TOBHOBAKCHHIMHU MPUNMATH
BJIaCHI pimieHHss 0e3 ywacti mnpodeciiiHoro cyaal (CyaaiB), IO TMOBUHHO
ybOe3nedyBaTi Hapo/ Bij CBABLIUIS IEPKaBH.

3a crnewianbHUMH Cy0’€KTaMU 3A1MCHEHHS! BUOKPEMITIOIOThCS: — MKHapo HUI
Cyn OOH; — €Bporneiicekuii cyn 3 npaB oauau; — Cya €Bponeiickkoro Corosy;
— Koncturymiinuii Cyn; — Buti cyau 3arainbHOT FOPUCIUKITII.

3a cnocoboM MPaBOTBOPUOCTI CyJOBa MPABOTBOPYICTh XapaKTEPHU3YEThCS

YTBOPEHHSIM CyJlaMu TMpeleneHTiB (Led BHJ MPaBOTBOPUYOCTI € NPOBITHUM Y


https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%BD%D1%96_%D0%BE%D1%80%D0%B3%D0%B0%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD
https://uk.wikipedia.org/wiki/%D0%9A%D0%BE%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%86%D1%96%D1%8F
https://uk.wikipedia.org/wiki/%D0%9F%D1%96%D0%B4%D0%B7%D0%B0%D0%BA%D0%BE%D0%BD%D0%BD%D1%96_%D0%BD%D0%BE%D1%80%D0%BC%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D1%96_%D0%B0%D0%BA%D1%82%D0%B8
https://uk.wikipedia.org/wiki/%D0%9F%D1%96%D0%B4%D0%B7%D0%B0%D0%BA%D0%BE%D0%BD%D0%BD%D1%96_%D0%BD%D0%BE%D1%80%D0%BC%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D1%96_%D0%B0%D0%BA%D1%82%D0%B8
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D0%BD%D0%BE%D1%80%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%93%D1%80%D0%BE%D0%BC%D0%B0%D0%B4%D1%81%D1%8C%D0%BA%D1%96_%D0%BE%D0%B1%27%D1%94%D0%B4%D0%BD%D0%B0%D0%BD%D0%BD%D1%8F
https://uk.wikipedia.org/wiki/%D0%9F%D0%BE%D0%B2%D0%BD%D0%BE%D0%B2%D0%B0%D0%B6%D0%B5%D0%BD%D0%BD%D1%8F
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JIEp’KaBax aHIJ10-aMEPUKAHChKOI IPABOBOI CUCTEMMU).

3a TepUTOpiaIbHUM KPUTEPIEM CYJJ0Ba MPABOTBOPUICTH MOALISETHCS HA:

— MDKHApOJHY, IO XapaKTepU3yeTbCAd MISUIBHICTIO MUKHApOIHUX CYJTOBUX
OpraHiB, yCTaHOB Ta IHCTaHIIH, M0M0 (OpMyBaHHS TMPABOBHX HOPM Yepe3
y3roKEHHS Jep >KaBHUX 1HTEPECiB, BOJII Ta MO3MIIIT;

— HalllOHAJIbHY, XapaKTEePU3YEThCS CYKYMHICTIO CYJOBUX OpraHiB IEBHOI
Jep’KaBU, sAKa  OpraHi3oBaHa  HAI[lOHAJbHUM  TPAaBOM 3  ypaxyBaHHSIM
TEPUTOPIATBHOCTI Ta, K MPABUIIO, CIIEIliaTi3arlii.

3a TUIIaM# MPABOBUX CUCTEM BHOKPEMITIOEMO:

— MDKJEpKaBHY CYJIOBY IPaBOTBOPYICTb — CYKYIHICTh PI3HOMaHITHHX
cy0’eKkTiB (zepxaB, ix 00’€qHaHb, Hallli (HApPOMIB), MILKYPSIOBUX OpraHi3allii,
MDKHApOJHUX CYJOBUX OpPraHiB, TPaHCHALIOHAJbHUX KOPIOpALiil, MIKHAPOIHHX
KoH(pepeHIi, Pi3UYHUX 1 OPUIUIHUX OCI0 TOIIO), BITHOCUH MI>)K HUMH, CYKYITHOCTI
MIPaBOBUX CHUCTEM;

— KOHTUHEHTAJIbHY CYyJOBY MPAaBOTBOPYICTh — OyAb-sKE€ pIMICHHS CYAY
IPYHTYETHCS HA MTMCAHOMY TIpaBi, @ TAKOX Ha 3aKOHI, a HE Ha TMOMEPEAHIX CYJOBUX
pimennsax. Cyani B MexaxX KOHTMHEHTAIbHOI CHCTEMH 3aCTOCOBYIOTH JIUIIIE MIPABO, a
HE CTBOPIOIOTH WOTO, SIK 11€ POOJISATH iX aHTTHCHKI KOJIETH;

—3arajibHy CYJOBY MPaBOTBOPYICTh — CYKYIHICTb MPABOBUX CHUCTEM, IO
CKJIQJIMCS TiJ BIUIMBOM DPi3HUX MPABOBUX CHCTEM, B PO3BUTKY SKHX OCHOBHA POIb
HAJICKUTh CYAOBIM MpaKTHIl, Ta SKa BKJIOYAE KOMIUIEKC B3a€MOIIOB’SI3aHUX 1
y3TO/DKEHUX CyJIOBMMH oOpraHamM 3aco0iB, TPU3HAYEHUX [JISI PETyTIOBAHHS
CYCIIJIPHUX BIJHOCHH Ta IOPUAWYHUX SBHII, [0 BHHHUKAIOTH BHACIIJOK TaKOTO
pETyIIIOBaHHS;

— KOHBEPTEHTHY CyZIOBY PaBOTBOPYICTh (JlaTHHO-aMEepPUKAHCHKI,
CKaHJIMHABChKI THUIHU TPABOBUX CHUCTEM) — CYKYIHICTh HAI[IOHAJBHUX TMPaBOBHUX
CUCTEM, SIKI MaloTh 3arajbHI 3aKOHOMIPHOCTI PO3BUTKY 1 MOJIOHI O3HAKH, IO
CKJIQJIMCSI HA OCHOBI MICIIeBUX JDKEpeEI MpaBa Ta MIUPOKOTO 3aM03WICHHS €JIEMEHTIB Y
CyJIOBOMY TPaBi pOMaHO-T€PMAHCHKOTO Ta aHTJIO-aMEPUKAHCHKOTO THITY.

3a crnocoObOM HaJaHHS IOPUIUYHOI CUIIM CYJIOBY NPABOTBOPYICTH MOJIISEMO


https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4
https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4%D0%BE%D0%B2%D0%B0_%D0%BF%D1%80%D0%B0%D0%BA%D1%82%D0%B8%D0%BA%D0%B0
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Ha!

— periiaMeHTHY (HOPMaTHBHO-aKTHY), MiJ SIKOIO PO3yMIIOTh OMPHIIIOJHEHI B
OoIIAHUX JpKEpesax pe3ysibTaTH BOJEBUSBICHHS CIEIIaJbHO YIOBHOBAKEHHUX
CYJOBHX OpraHiB, IO 3aKpilUIIOIOTh HOPMATUBHO-IIPABOBI MPHUIHCH 1 MAaloTh
3arajbHO000B’ I3KOBUH XapakTep;

— IPELIEICHTHY — IPAaBOTBOPYICTH, SIKa BIIOOPAXKAETHCSA y PIMICHHSIX BHUIIMX
CyIIOBUX OpraHiB y TEBHIM cmpaBi, M0 Jajal € O0OOB’SI3KOBUMH I CYdIB TIpU
PO3B’sI3aHH] aHAJIOTTYHHX CIIPAB.

3a  QyHKOISIMA  CyJOBOi  BJIQAU  PO3PI3HAIOTH Takl BUAU  CYJOBOI
IPaBOTBOPYOCTI:

— HOPMOKOHTpPOJIbHA — 3a0€3MeYeHHs] BUKOHAHHS OpTaHaMH JIep>KaBHOI BJIaJu
akTiB Koncruryniiinoro Cyny Ykpainu, OpUHHATHX Y NOPSAKY HOPMOKOHTPOJIIO U
odiliIfHOrO TIyMauyeHHs, Ta HEIOJIKM peami3aiii BIAMOBIIHUX KOHCTHUTYIIHHO-
MPaBOBUX MO3UIIIH;

— KOMIIETEHI[IHHA — BH3HAHHS HASBHOCTI YW BIJACYTHOCTI KOMIIETECHIII]
(TOBHOBa)KEHb) Cy0’€KTa BJIAIHUX TOBHOBAKCHD;

— yHiiKaniiHa — [JISUIBHICTh CYJOBUX OpraHiB, [0 CHOpPSAMOBaHAa Ha
BUPOOJICHHSI TIPAaBOBUX HOPM, SIKI OJHAKOBO PETYJIOIOTh TEBHI BUAM CYCHIJIBHUX
BIJTHOCHH;

— periiaMeHTapHa — MpoI1eC OMPAIIOBAHHSA CIIPAB B CY/Ii;

— IpaBO3axKMCHA — TMPABUWIBHICTh 3aCTOCYBAaHHS TOTO YH I1HIIOTO IOJOKEHHS
HOPMATUBHOTO aKTa, 3 METOIO 3a0€3MeUYeHHs] KOHCTUTYIIIIHOrO mpasa 1 cCBOOO Bij iX
MOPYIIECHHS BHACIIOK HEMPABUILHOTO TIyMayeHHS MPABOBUX HOPM.

OTxe, B3HIMCHUBIM aHali3 BHIB CYJOBOi MPaBOTBOPUYOCTI, MOXKHA
BUOKPEMUTH OCHOBHI 11 (DyHKIIII:

1) dyHKIIis CyI0BOTO MEPBUHHOTO PETYIIOBAHHS HOBUX CYCIUIBHUX BITHOCHH,
3MIIUCHIOETHCS ITUISIXOM CTBOPEHHS Ta PETYJIIOBAHHSIM HOBHUX 32 3MICTOM HOPM TIpaBa.
Hanpuknan, choroaHi Bii0OyBaeThCs OpUANIHE 0(DOPMIICHHS BITHOCHH, OB’ SI3aHUX
3 BUKOPHUCTAHHIM KOMII I0TEPiB Ta iHHOPMAIIHHUX TEXHOJIOTIH;

2) GyHKIIS CyOBOTO OHOBJIEHHS HOPMaTHUBHO-NPABOBOrO Marepiany, sKa


https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4
https://uk.wikipedia.org/wiki/%D0%90%D0%BD%D0%B0%D0%BB%D0%BE%D0%B3
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nepempbavae 3MiHY THX HOPM, IO 3acTapuid 1 HE BIANOBIAAIOTH MOTpedam
CYCIIJIBHOTO PO3BUTKY;

3) dyHKIIIS Cya0BOI JIKBiAAIlli IpOrajuH y MO3UTUBHOMY mpaBi. g pyHKkIis
YacTKOBO a00 MOBHICTIO YCYBa€ MPOTAJIUMHHU Yy MPABOBOMY PETYIIOBaHHI CYCIHIIBHUX
BIJIHOCUH LUISIXOM BHOKPEMJICHHSI 1 PEryJIOBaHHS TUX NPAaBWJI TOBEMIHKHU, SKUX
Opakye;

4) pyHKIIT CymOBOi cHcTeMaru3allii HOPMAaTHUBHO-TIPABOBOTO Marepiaiy,
MOJIsITa€ B yNOPSJIKYBaHHI, 00’ €/THaHHI Ta JOIMOBHEHHI HOPMATHUBHO-IIPABOBHUX aKTIB,
a TaKOX CTBOPEHHSI Ta PO3’ICHEHHS HOPMAaTUBHO-TIPABOBUX AKTIB.

Cgoero ueproro, mpodecop Maypo Kamrmenerri BUOKpEeMIIIOE ABI OCHOBHI
OPUYUHU 1I0JI0 3POCTaHHS 00CATy CyIOBOI NMPAaBOTBOPYOCTI B CYYaCHHMX MPAaBOBUX
CHUCTEMaX:

1) 3pocTanHsi 00CATy HOPMATHUBHO-TIPABOBHX aKTiB, 30KpeMa 3aKOHIB, IO €
O3HAKOIO TOCWJIECHHS pOJII Cy4yacHOi JAepXkaBU y CYCHUIbCTBI, a 1€ 3pOCTaHHS
MPU3BOJUTH J0 MapaJeNbHOI EKCIAHCI1 CYyJ0BOI PAaBOTBOPYOCTI IPH iX 3aCTOCYBaHHI
Ta TIIyMa4yeHHI;

2) NpUIHATTA Ta peajizailisi HOpM IpO MpaBa JIIOAWHU HA HAaWBHILOMY pPIBHI
(MbKHapOAHOMY Ta KOHCTUTYIIIHHOMY), IO TAaKOX Iependadae HasBHICTH TBOPUOI
pOJIi CyAJIl 3 METOIO HAJIEXKHOTO TipaBo3acTocyBanHs [151, ¢. 57—-60].

JlociKytour O3HAKW CYJIOBOi MPABOTBOPUOCTI, MAEMO HAa METI 3a3HAYUTH,
0 TIOTOJKYEMOCh SK 3 THMH HAyKOBISIMH, $IKI BBaXalOTb, IO CYIOBY
PaBOTBOPYICTh 3AIMCHIOIOTH JIMIIE BHUILI CYJOBI OpPraHd SIK HAI[lOHAJIbHI, TaK 1
MDKHApPOJHI, @ TaKOX 1 3arajibHi, HWX4Yl CYyJOBI OpraHu, aJpKe BBaXKAEMO, IO
HEMOJIMBICTh ~ HIDKYUMH ~ CYJOBUMH  1HCTAaHLIAMH  SK  pe3yjibTaT  CBOET
MPaBOTBOPYOCTI MpHIMATH JOKYMEHTH, sIKi O Mald 3arajJibHoOOOB’SI3KOBUM
XapakTep, HE 3HAYMTh, IO HIDKYI 3BUYANHI CyIOBI I1HCTAHINI HE TOPOKYIOThH
MpollecyalbHl aKTH, $KIi CTBOPIOIOTh, 3MIHIOIOTh YW TIPUIHHSIOTH CYCILUIbHI
BiHOCUMHU. Tak, aificHo, B YKpaiHi, HAa BIAMIHY BiJ KpaiH aHIJIO-aMEPUKaHCHKOI
MPaBOBOi CiM’1, HE 3aCTOCOBYETHCSI MPEIEACHT IIiJl Yac BHUPIMICHHS CIPaB CyAaMmH,

ajie PO3roJIoC Ti€l YW 1HINIOI CYJ0BOI CIIpaBH, JI€ PIIICHHS CyAy MEpIoi 1HCTaHIi
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HaOyBa€ pO3roJioCy MIMCHO BIUIMBAE€ HA 3MiHY, YA HASIBHICTH/TIPUITMHECHHS TEBHUX
CYCIIJIBHUX BITHOCHH, 1 /Ii€ TIO TaK 3BAHOMY 3BUYA€BOMY TIPaBY.

CycniJIbCTBO 3MIHIOETBCS BHACIIIOK BUIMOBIIHUX CYJIOBHX PIIICHb, a TaKUM
YUHOM TMPaBOTBOPYICTh, TOYHIIIE CyJ0Ba MPaBOTBOPUICTh, € JACHIO IIMPIIOI HIK
MPOCTO HAsIBHICTh CYJOBHUX 3arajibHOOOOB’SI3KOBUX akTiB. TOX, Ha Hally IyMKY,
CyJIOBa MPAaBOTBOPUICTh Y CKJIaal Cy0’ €KTIB CyJ0BO1 IIPAaBOTBOPYOCTI MOXKE MaTH SIK
3BUYAMHI CyJOBI OpraHd, Tak 1 BHII CyAOBI OpraHd, SK HaI[lOHAIbHI, TaK 1
MDKHApPOIHI, a/pKe pe3yJbTaT IIsUIbHOCTI TaKUX CyO’€KTIB BIUIMBAE HA MPUITUHEHHS,
HasIBHICTb, CKacCyBaHHS YM 3MIHY IPAaBOBIJHOCHUH Y CYCIUIBCTBI. Y MIXKHAPOJHIN
CYJIOBI/ MPAaBOTBOPYOCTI, HAMPUKIIA] MpaBoTBOpUicTh Cyay €Bponeiicbkkoro Coro3sy,
CyJl0Ba IIPaBOTBOPYICTh MA€ MICIIE Y MPOBAHKEHHSX 1I00: IPUMYCOBOTO BUKOHAHHS
3000B’s13aHb YW y CIIpaBaxX MpO CKACyBaHHS HEJIETITUMHUX HOPMATHBHO-TIPABOBUX

akTiB €C Tomo [65].

2.2 CTpyKTYpHO-PYHKIIOHATBHA XapaKTepUuCTUKA Cy10BOIl

NPaBOTBOPYOCTI

YIpooBXK OCTaHHIX NECATWIITH B YKpaiHl pO3BUBAETHCSA Ta JOCIHIIKYETHCS
TaKWil eTanm MpaBOTBOPEHHS, IO OTPUMAB HA3By «CyAOBa MPaBOTBOPYICTHY». Jlo
chepu CynoBOi MPABOTBOPYOCTI BXOJATH Pi3HI POPMH BIIaIHOI-BOJIBOBOI JAisSJILHOCTI
JepkaBd, (QOpMaJbHOTO  HOPMATHBHOIO  3aKpIIJIEHHS  Mipd  CcBOOOIM 1
cupaBemmBocti. [li dopmMu TOBMHHI BIANOBIIAaTH BUMOTaM CIPABEIJIUBOCTI,
MaHiBHOT Mopaii ¥ moTpedaMm cycminbHOTO po3BUTKY. Came Taki ¢hopmu nepkaBa
MOBMHHA BBAXKATU 3a JOIUIBHE BU3HATH Ta 3a0€3MEUUTH MPAaBOBUM 3axucToM. lle
BiIOYBAETHCS TMOCTYNMOBO B Mipy (OpMYBaHHsS JEp>KaBH, PO3BUTKY il OpraHis,
Hacamnepena cyaiB [152].

Jlonep>kaHHS TPUHIUIIB TPABOTBOPYOI MISUIBHOCTI, SIK CIYIIHO BKa3ye

A. b. KaniHuyk, € BKpall BaXJMBHUM JJI1 MOAAIBIIOr0 PO3BUTKY YKpainu. Hapasi


https://uk.wikipedia.org/w/index.php?title=%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B8%D0%B9_%D0%B7%D0%B0%D1%85%D0%B8%D1%81%D1%82&action=edit&redlink=1
https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%BD%D0%B8%D0%B9_%D0%BE%D1%80%D0%B3%D0%B0%D0%BD
https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D0%B4
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NOTPIOHO JTOKJIACTH 1€ HEMaJo 3yCHJIb, a0W OCHOBHI MPHUHIMUIIK MPABOTBOPUYOCTI
OyJM LIJTKOM 1 MMOBHICTIO BT1JIEH] Y IPAaBOBii cucTeMi Hamoi kpainu [52, c. 359-361].

VY cydacHux ymoBax (popMyBaHHs MPaBOBOI CUCTEMHU BC€ OLIBINOI yBaru Ta
NEPEOCMUCIICHHSI TOTpeOye 3aTHICTh NpaBa Ta (YHKIIOHAIBHUX 1HCTHTYTIB
nepkaBu €()EKTHBHO PETyJIIOBaTH HAasBHI CYCIUIbHI BigHOCHMHHU. Bce OinbImoro
3HAUEHHA Ta JOCHIPKeHHsS HaOyBae cyjoBa IMPaBOTBOPYICTH, SIKa BKIIOYae B cebe
CYJIOBI pillIEHHS, B SIKUX IIJISIXOM TJIIyMAu€HHS 3MIHIOETHCS 3MICT 3aKOHOJIaBCTBA, 200
BCTAHOBJIIOETHCA 3HAYEHHS, SIKE 3aKOHOJABEIb HIKOJIM HE 3aKjaJaB MPU MPUNUHATTI
HOPMAaTUBHO-NIPABOBUX aKTIB Ta fKa 3/JaTHa HaWOLIbIIE BiAOOpPa3UTH CKIIAJHICTH 1
OaraTorpaHHICTh peasbHOro KUTTA. CydacHl KOHIENUii CyI0BOI IPAaBOTBOPYOCTI,
OKpeMi MpoOJieMH CTAaHOBJICHHS, 3aKOHOMIPHOCTEHW PO3BUTKY Ta (YHKIIOHYBAHHS
CYJIOBOi MPABOTBOPUYOCTI HA CbOT'OJIHI 3aCTYTOBYIOTH OKPEMOTO JTOCIIHKEHHS.

Biarak, popMyBaHHS Cya0BOi MIPaBOTBOPUYOCTI — CKIIAHUM, 0araToacreKTHUN
COILIIAJIBHUM TpoIec, 00YMOBIIEHUN B3a€MOJIIE€I0 00 €KTUBHUX YMOB 1 Cy0’ €KTHUBHUX
YUHHUKIB, 1110 BU3HAYAIOTh 1 3a0€3M€UyI0Th YTBOPEHHS HOBUX HOPM IpaBa.

CBO€10 ueproro, 3arajibHi NPUHIMIINA IPABOBOI CUCTEMU KpaiHW BU3HAYAIOThHCS
HE JIMIIIE 3aKOHOJaBYMMHU OpraHaMmH, ajie 1 yepes3 pillleHHs cynoBux opraHiB. CyaoBa
MIPaBOTBOPYICTh, K KIIOUOBUN ACTEKT CYJOBOI CHCTEMH, BIITPAa€ BaXIUBY POJIb Y
dbopMyBaHHI, TIIyMayeHH1 Ta 3aCTOCYBaHHI MpaBOBUX HOpM. lleperisa 1 po3ymiHHS
CTPYKTYPHO-(DYHKIIIOHAIBHOT XapaKTEPUCTUKHU CYTOBOi MPABOTBOPUOCTI JOMOMArae
HE JIMIIEe 3pO3yMITH POJb CYAIB y MPaBOBIM cUCTEMI, aje W MPOCHIIKYBaTH IXHIN
BIUIUB Ha PO3BUTOK CYCIUIHCTBA Ta 3a0€3MEeUeHHS TpaBoCcyAas. Binrak, MeToro boro
HIIPO3AUTY € JAOCHIIKEHHSI CTPYKTYPHO-(DYHKI[IOHAJIIBHOI XapaKTEPUCTUKU CYAOBOI
MPaBOTBOPYOCTI, MO Tiepemdavyae aHajdi3 Opra”izamiiHOi CTPYKTYpU CYIIB, iX
byHKUIA y npouect opMyBaHHS IPABOBUX HOPM, a TAKOX IXHIO POJIb Y TIIyMadeHH1
3aKOHIB Ta YXBaJE€HHI PIIICHb.

Binomo, 110 cyau BUCTYNaOTh HE JIMIIE K OPraHu, 10 BUPILIYIOTh CIIOPH Ta
NpU3HAYAlOTh MOKApaHHSA, BOHM TaKOX BIUTUBAIOTH HAa (POPMYBAHHS Ta PO3BHUTOK
mpaBa 4epe3 CBOI PIIICHHS Ta TIIyMaueHHS 3aKOHIB. Y IIbOMY KOHTEKCTI CTPYKTYPHO-

(GyHKIIOHAJIbHA XapaKTEPUCTUKA CYJIOBOI MPABOTBOPUOCTI CTA€ KIKOUOBOIO IS


https://uk.wikipedia.org/wiki/%D0%A1%D0%BE%D1%86%D1%96%D0%B0%D0%BB%D1%8C%D0%BD%D0%B8%D0%B9_%D0%BF%D1%80%D0%BE%D1%86%D0%B5%D1%81
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PO3YMIHHSA TOTO, IK CY/AH CIIPUSIIOTH PO3BUTKY MTPABOBOI CUCTEMH.

VY mporeci HAmIOro AOCTIIKEHHS HaMu OyJe TakoXX aKIEHTOBAHO YyBary Ha
B32€MO3B 513Ky CYZ0BOi MPABOTBOPYOCTI 3 IHIIUMHU TUIKAMH BJIAJU Ta 3 PO3BUTKOM
CYCIJIBCTBA 3arajioM. BaKIMBO 3a3HaYUTH, 110 PO3YMIHHS IILOTO ACIEKTY CYAOBOI
CUCTEMHU JIONIOMOKE HaM Kpallle OLIIHUTH POJib CYJIB Yy 3a0e3MeUeHH] MpaBoCyAisd Ta
3aXMCTI1 MpaB 1 CBOOO/I JIFOAMHU 1 TPOMAJISTHUHA.

CtpykTypHO-(QyHKIIOHATPHA  XapaKTEPUCTHKA CYyIOBOI  IMPaBOTBOPYOCTI
MOJIsITa€ B aHaJI131 OpraHi3alliifHOl CTPYKTYpH Ta (PYHKIIIH CYJOBUX OpraHiB y Mpolieci
dbopmyBaHHs TpaBoBUX HOpPM. (OCHOBHI KOMIIOHEHTH I[i€i XapaKTEPUCTUKU
BKJIFOYAIOTh:

1. OpranizamiifHy CTPYKTYpy, IO BH3HA4a€, SK OpPraHd CyJOBOi BIaau
OpraHi3oBaHl Ta K BOHM B3aeMOAIIOTH MK coOoro. Lle Moxxe OyTu iepapxiuHa
CUCTEMA, JIe HWXKYl CYAW PO3TJISAAl0Th MEHII CKJIaJHI CIpaBU, a BUII — OUIBII
CKJIaJIH1 200 amessiiiHi CIIpaBH.

2. [Ipouec popMyBaHHS MPABOBUX HOPM — POJIb Cyly Y TIyMauy€HHI 3aKOHIB Ta
NPUIHATTI pillleHh Ha OCHOBI YMHHOTO 3akoHOJaBcTBa. Cyj0Ba MPaBOTBOPUICTH
O3Hayae, M0 CYIW, YXBAJIIOIOUW PIIICHHS, BIUIMBAIOTh HAa (DOPMYBaHHS MPAaBOBHX
MpEIEICHTIB 1 CTaHAapTiB, K1 B MOJAIBIIOMY MOXYTh OyTH BHUKOPUCTaHI IS
TJIyMau€HHS 3aKOHO/IaBCTBA.

3.Cynu BUCTYMalwTh SIK OAWH 13 KJIIOYOBHUX YYAaCHUKIB MPABOTBOPUOTO
mpoiiecy, 3a0e3nedyrour CTaOUIBHICTh Ta 3MIHY IPaBOBUX HOPM dYepe3 PO3IIIsi
CIpaB 1 BUHECEHHs pIlI€Hb, OCTAaHHI MOXYTh MaTH 3HAYHUN BIUIMB Ha PO3BUTOK
MIPABOBOI CUCTEMH Ta CYCHiIbCTBA 3aTalOM.

4. Cynv TMOBHHHI JTOTPUMYBATHUCS 3aKOHIB 1 BUXOJUTH 3 IXHHOTO TIIYMAYCHHS
OpU YXBaJICHHI pilieHb. BoaHoYac BOHM MOXYTh BIUIMBATH Ha PO3BHUTOK
3aKOHOJIAaBCTBA 4Y€pEe3 CTBOPEHHS HOBUX IMPABOBUX MPEIEACHTIB ab0 TIyMaudeHHS
YUHHUX 3aKOHIB Y HOBUX KOHTEKCTaX.

5. Cyau 31aTHI TIyMauuTH 3aKOHU Ta MIPaBOBI HOPMH B KOHTEKCTI KOHKPETHUX
CIpaB, 110 JO3BOJISE IM aganTyBaTH 3arajibHI HOPMH JIO KOHKpETHHX 0oOcTaBuH. Lle

CTBOpPIOE NPCHCACHTH, K1 MOXYTb BHUKOPHUCTOBYBATHUCA B IIOAAJIbIINX CYIOBHX
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pIILIEHHSIX.

6. CynoBa cucrema HH3KA KpaiH, Takux sk Bemmka bputanis a6o CIIA,
0a3yeThCAd Ha MPEICJACHTHOMY IIpaBi, J€ CYAOBI PIIICHHS CIYTYIOTh SIK IPaBOBI
MpEreeHTH I MalWOyTHIX CYJOBHX pillieHb. TakuM YHWHOM, CyAH aKTHBHO
BITMBAIOTH HAa ()OPMYBaHHSI MPABOBUX MPEIICACHTIB.

7.Y OaraTbox KpaiHax CyIu MarOTh IMpaBO MEPEBIPSATH 3aKOHOJIABCTBO Ha
BinmoBimHICT KoOHCTUTYII, TOOTO BOHM MOXYTh CKacOByBaTH a00 3MIHIOBATH
3aKOHH, K1 CyrepeyaTh OCHOBHUM HpuHIMIaM KoHCTUTYI.

8. OnHi€0 3 OCHOBHMX (PYHKIIM CyIIB € 3a0€3MEeUeHHS CIpaBeJIMBOCTI Ta
NPaBOMOPSAAKY YEpe3 po3IVIA[] CIpaB 1 BHHECEHHS OOIpyHTOBaHMX pimieHb. Lle
BKJIMBO JIJIs TIIATPUMAaHHS JOBIpU CYCHIIBCTBA J0 MPABOCY/ IS,

Ha namie nepexoHaHHs, HaBeJIeHA XapaKTEPUCTHUKA TOTIOMArae 3p03yMiTH POJIb
CyliB y (pOpMyBaHHI Ta PO3BUTKY IIPAaBOBOI CHCTEMH Ta iXHI1H BIUIMB Ha CYCIJIbCTBO.

3aragpHa MeETa CTPYKTYPHO-(DYHKIIIOHAJIBHOI  XapaKTEPUCTHUKU  CYJOBOI
IIPaBOTBOPYOCTI MOJISATAE B TOMY, 1100 3pO3YyMITH, SIK CyJId B3a€EMOAIIOTH 3 1HIIUMU
riJIKaMu BJaJid, BUKOHYIOTH CBOi ()YHKIIi Ta BIUIMBAIOTH HA TPABOBY CUCTEMY W
CYCH1JIbCTBO 3aTraJIOM.

[Tornmubnene AOCHIHKEHHSI CTPYKTYpHO-(YHKIIOHATBHOI XapaKTEPUCTHKU
CyIOBO1 TMPaBOTBOPUOCTI BKJIIOYAE aHANlI3 OPTaHi3alliiHOl CTPYKTYpHU CYyIOBHUX
CUCTEM, iXHIX KOMIETEHIIIM Ta B3a€MO/IIi 3 THITUMHU T1JIKAaMU BIIaJd, 30KpeMa:

1. CtpykTypu cyaiB, TOOTO BUBYEHHS 1€papXi4HOi OpraHizaiii CyJiB, MOALTY
KOMIETEHIIM MI)K HMMH, a TaKOX B3a€MOII MK PI3HUMHU CYJOBHMH OpraHaMH
(BUIIMX 1 HUKYHMX CY/iB, CHEI1ali30BaHUX CY/IB Ta IHIIUX CYJOBUX YCTaHOB).

2. OyHKIIA CyJOBUX OpraHiB, a CaM€ PO3IJIA[ IUBUIBHUX 1 KPUMIHATBHUX
CIpaB, BHJaua pIlIeHb, TIYMAUYEHHsS 3aKOHIB 1 3a0e3Me4YeHHs MPABOMOPSAKY.
HocnimkeHHss 1muMx (QyHKLIA J0MOMOXE 3pO3yMITH SK CyId BIUIMBAalOTH Ha
(dhopMyBaHHS MPABOBUX HOPM.

3. Poni cyny y mpaBoTBOpUOMY Ipolieci, TOOTO y ¢opMyBaHHI MpaBa yepes
CBOI pillleHHA ¥ TIyMa4yeHHs 3aKOHIB. BOHM CTBOPIOIOTH MPaBOBI MPELEIEHTH, SKi

BIINIMBAIOTH HA noz:am,mi Cy,ZIOBi piHleHH}I Ta PO3BHUTOK HpaBOBO.l. CHUCTCMMU.



136

4. Bzaemogii cyny 13 3aKOHO/IaBYOI0 Ta BUKOHABYOIO BJIAI010. SK BiIOMO, Cyn
BIITPAlOTh BAXJIMBY POJb Yy CHCTEMI pO3MONALTY BIaJAH, BOHU TIEPEBIPSAIOTH
KOHCTUTYIINHICTh 3aKOHIB, KOHTPOJIOIOTh BHUKOHAHHS 3aKOHIB 1 3a0e3MedyloTh
JTOTPUMAaHHS MPUHIUIIIB PAaBOBOT 1€ KaBH.

Biarak, po3ymiHHS CTPYKTYpHO-(DYHKIIIOHAJIBHOI XapaKTEPUCTUKHU CYyIO0BOI
MIPaBOTBOPYOCTI J0MIOMArae OLIHUTH BIUIMB CY/AIB Ha MPaBOCYsl, MpaBa Ta CBOOOAU
TpOMaJsiH, a TAaKOX Ha PO3BUTOK IMPABOBOI CHUCTEMHM Ta CYCHUIbCTBA 3arajioM.
JlocniKeHHsI IUX aCTEKTIB CYJ0BOI MPaBOTBOPYOCTI CIPHSIE KPALIOMY PO3YMIHHIO
poJil CyIIB y CY4YyaCHOMY IIpaBOBOMY CEpEJOBHILNI Ta IXHbOMY BIUIMBY Ha
CYCH1JILCTBO.

OTxe, Cynu € LEHTpalIbHUM €JIEMEHTOM CyloBoi mpaBoTBopuocTi. CynoBa
CHUCTEMa CKJIQIA€ThCS 3 PI3HUX 1HCTAHIIM CyZiB, MOYMHAIOUM BiJl MICIIEBUX CYIIB 1
3aKIHYYIOUM BEpXOBHUMHU cyjaMu. Cy0’eKTaMu CyJ0BOi IPABOTBOPUOCTI € CYAI1, SIKi
IpUMMAaIOTh PIILIEHHS B KOHKPETHUX CIpaBax, Ta IOPUCTH, SIKI MOXKYTh OpaTu y4acTb
y mpoueci (MpokypopH, anBokatu Touro). CynoBa MpaBOTBOPYICTh Oa3yeThCs Ha
YMHHUX MPaBOBUX HOPMAaX, a TaKOX Ha MPELEeNEeHTaX, Kl CTaJld YaCTUHOIO CYJOBOI
NpaKTUKU. AHam3yroud (QyHKOIi CyAiB y Tpoueci 3A1MCHEHHS CYAOBOi
MPaBOTBOPYOCTI, MOKEMO BHOKPEMUTH HU3KY (YHKIIM CyTOBOI CHCTEMHU, a caMe:
3aCTOCYBaHHS 3aKOHY /0 KOHKPETHHUX CIIpaB (BUPIlICHHS KOHMIIKTIB, BCTAHOBJICHHS
npaB 4d OOOB’SI3KiB 0Ci0); MpaBO TIyMAyUTH 3aKOHM Ta HOPMATUBHI aKTH, 1100
BU3HAUUTH IX CIPaBXKHE 3HAUYEHHS Ta 3aCTOCYBAHHA B KOHKPETHHUX OOCTaBUHAX;
pilIEHHS CyAy y NEBHIM crpaBl MOXE CTaTH MPELEeACHTOM, KU BIUTMHE HA PIILIEHHS
noaiOHUX CIpaB y MaOyTHbOMY; BHUPILIEHHS CIPaB, AKi MOXYTb OyTH Ba)XTHMBUMU
JUISL pO3B’SI3aHHS HOBUX 200 CKJIAIHUX MPABOBUX MUTaHb, 1[0 HE MAIOTh OJHO3HAYHOI
BIJINIOBIJI1 B 3aKOHI.

OTxe, po3MIsAalOYM CYJOBY MPABOTBOPYICTh SK i CYJOBUX OpTaHiB,
COpsSMOBaHI Ha BCTAHOBJICHHSI (CTBOPEHHS, 3MiHY Ta CKAacyBaHHsS) HOPMAaTHUBHO-
MIPABOBHX MPUIHCIB, BAPTO 3a3HAYMTH, IO IIs1 O3HAKA MA€E JEKiJIbKa MPOTHICKHUX Y
CBOiil OCHOBI MiIX0iB. Tak, OJHI HAyKOBIIl BBA)KaIOTh, 1110 PABOTBOPYY AKTUBHICTH

CYJIOBUX OpraHiB CTaHOBUTh mpaBoTiiyMauyHuil enemeHT (b.B. Manumes [91],
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C.B. llleBuyk [178] ta iami). Ha nepexonanns inmmx (H.B. Crenuk) [160], Take
3MIITyBaHHS HeIomycTuMe. BoHr 00MeXyI0ThCSl MPaBOTBOPYUM KOMIIOHEHTOM, SIKUH
MOJISITA€ y CIIPSIMOBAHOCTI HA BCTAHOBJICHHS JIUILIE HOPMATUBHO-TIPABOBUX MPUITHCIB.
OpHak BBaXaemo, MI0 TIAyMayeHHS TpaBa € HEOOXIIHUM EJIEMEHTOM SIK
PaBO3aCTOCOBHOI CYJI0OBOT JISIIHOCTI, Tak 1 mpaBoTBOpuoi. Cy0Ba MpaBOTBOPUICTD
€ O0COOJIMBOIO JISJIbHICTIO BHINMX OpPraHiB CYJOBOi BIaaud, IO Iepeadadae
CTBOPEHHS, BI/IMIHY Y{ 3MiHY IPaBOBUX HOPM, a TAaKOX iX TIyMaueHHSI.

SIko roBOpUTH MPO AOCHIIHPKEHHS BUEHHUX, SKI B OCHOBI CBOiX HayKOBUX
JOCIIIJIKEHB 3MILIYIOTh CYJOBY ITPaBOTBOPYICTh 1 TIYMAau€HHsI, BAPTO KOHCTATyBaTH,
oo iX JOpoOKM Ounblle MiAIAAYTh MiJ Yac AOCHIIKEHHS AaHTJIO-aMEPUKAHCHKOT
CUCTEMH IpaBa B KOHTEKCTI CyJJOBOi IPaBOTBOPYOCTI KpaiH ocTaHHbOI. HaykoBii Ha
MIJCTaBl TaKOro EMIIPUYHOIO MaTepialy y3arajibHIOIOTh L0 O3HAaKy CYAOBOIi
IPABOTBOPYOCTI 1 MI0JJ0 POMaHO-T€PMAHCHKOIO IIpaBa.

Oxpim Toro, Ha nymMky H. B. Creuuka, 3MmilryBaHHsI Cy/10BO1 IIPaBOTBOPYOCTI
Ta MPABOTIYMAUYCHHs BUKJIMKA€E NOTPeOy y MPpaBOTBOPYIN (PYHKIIIi Cy/IOBUX OPIaHiB.
Takoro 00CTaBMHOIO, HA TICPEKOHAHHS HAYKOBI, € HEBU3HAUCHICTh 3MICTY
HOPMATUBHUX TMPUIKCIB, IO MiAJSITAIOTh 3aCTOCYBAaHHIO MijJ 4Yac 3A1MCHEHHS
npaBocys. Tak, HEBU3HAYEHICTh 3MICTy HOPMATHBHOTO TMPHUIIUCY, IO MICTUTH
OILIIHOYHE TIOHSTTSI, 3 OAHOTO OOKYy, MOXe OyTH YCyHEHa IIISXOM HOro po3’siCHEHHS
Ta CTBOPEHHS IHTEPHpPETAlIHHO-IPABOBOTO MPHUIHKCY, a 3 IHIIOTO — TMOJO0JaHa 3a
JIOTIOMOTOI0  KOHKPETH3yI04Oi IPaBOTBOPUOCTI Ta BCTAHOBJIEHHS HOPMAaTUBHO-
npaBoBoro npunucy [160].

BrnacHe Takuii MoABIMHUN XapakTep crnocoOy MOAOJaHHS HEBU3HAYEHOCTI
3MICTy HOPMAaTHUBHOTO MPUIIUCY, BKAa3y€ BUECHUH, 1 MU MIATPUMYEMO HOro AYMKY, 1
MIPU3BOJIUTH 10 HEPO3MEKOBAHOCTI1 CyA0BO1 MIPaBOTBOPYOCTI Ta
npaBoTiaymadueHHs [160].

Boanouyac o6crtaBuHamu, sKi 31e€0UIBIIOTO BUKIUKAIOTH MOTpEOy y
MPaBOTBOPYIN PYHKIIIT CYAIB, € HE CTUIBKU HEBU3HAYEHICTh HOPMATUBHUX TPUIIHCIB,
K 1X BIJICYTHICTb — TMPaBOBI MPOTAIWHU. | SKIIO aOCTPAKTHICTh HOPMATUBHHUX

OPUNKCIB Yy TpoLecl NpaBOCyIAs MOXE YCyBaTUCh SIK 3a JIONOMOTOIO
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MPaBOTIIyMA4YeHHS, TaK 1 MPABOTBOPYOCTI, TO Y BUMAAKY PABOBUX MPOTAJIUH — JIUIIIE
HUIIXOM CyI0BOi mpaBoTBopYocTi. Tomy, sk cimymHo BKazye b. B. Manumies, mis
YHUKHEHHSI OTOTOXHEHHS CyJIOBOT MPAaBOTBOPUOCTI Ta MPABOTIIyMAayEHHs, a TaKOXK 3
METOI0 (POPMYITIOBaHHS 3arajJibHOl 1 JUIsl POMAaHO-TEPMAHCBKOTO, 1 JUIS aAHTJIO-
aMEPHUKaHCHKOTO TMpaBa KOHCTPYKIIIi Cy/I0BOi MPaBOTBOPYOCTI, MOTPIOHO BBAXKATH 3a
JOIIJIbHE €JIMHOIO i YMOBOIO BCTAHOBIIIOBAaTH HASIBHICTH MPABOBUX IMPOTAIUH MPH
3MicHEeHH] mpaBocyaas [91].

Bapro matu Ha yBa3i, 110 B IpoLECi CyJ0OBOi MPaBOTBOPUYOCTI HOPMATHUBHO-
MPaBOB1 MPUIHUCU JENI0 00’ €KTUBYIOTHCS, @ CaM€ BiJOOpPa)KalOThCS Y BiATOBITHUX
IpolEecyalbHUX JOKYMEHTaX Cy0’ €KTIB CyI0BOi TPAaBOTBOPYOCTI.

Mixnaponuuii Cyn OOH, Cyn €Bponeiickkoro Coro3y, €BponerchbKuil cy 3
MpaB JIOJIMHUA, OUTBIIICTh BUILUX CY/IIB 3arajibHOI Ta KOHCTUTYIIHHO1T IOPUCIUKILIT, a
TAKOX IX CTPYKTYpHI MiIpo3AuM (YHKIIOHYIOTH Ha IMiJICTaBl MPUWHATUX HUMH
peryiaMeHTiB. A OCKUJIbKM TaKi HOPMaTUBHO-TIPABOB1 aKTH MEPEBAKHO MPUHMAIOTHCS
y (hopMi perjJaMeHTiB, TO iX MOXHA Ha3BaTH PETJIAMECHTHUMU aKTaMH. TakuMm 4YMHOM,
O3HAKOI0 CYyJIOBOI MPAaBOTBOPUYOCTI € (hiKcallisi HOPMATUBHO-IIPABOBUX MPHUIHUCIB Y
MpEUEIECHTHUX Ta PErIaMEHTHUX MPaBOTBOpUMX akTax [160].

AHamnizyloud IOpUANYHY JITepaTypy, MOKHA BUSBUTH Pi3HI MO3HUIII 00
HAJIEXKHOCTI TUX YW THIIMX CYJOBHX OpPraHiB J0 CyO’ €KTIB CyJ0BOi MPaBOTBOPYOCTI.
Tak, b.B. ManuieB BiZHOCUTb 10 HUX SIK BHUII CyJOB1 1HCTaHIIIi, TaK 1 1HII CyJI0Bi
opranu, ToOTO MEBHI BUJM aKTIB CyJIOBOI NMPABOTBOPUOCTI MOXYTh IMpPUIMAaTUCS HE
JUIIe  BUNUMH, a  HIDKYECTOSIIMMH  CyJOBHMH  OpraHaMH, HaIllpHUKJIa]
aJMIHICTPATHBHI CyJIM MOXYTh CKaCOBYBaTH HOPMAaTHUBHO-TIPABOBI aKTHU Ha MiJCTaBI
iX HEeBIAMOBITHOCTI 3aKOHOAABCTRY [91].

Cpoeto  uyeproro, C.B.IlleBuyk Bka3dye, 1m0 cyO’eKTaMu  CYJIOBOi
MPaBOTBOPYOCTI MOXKYTh OYTHM JIMIIE BHUILI CYAOBI OopraHd. M NOAUIIEMO TaKy
JTYMKY HayKOBIIS, Ha OOTPYHTYBAHHS YOTO 3a3HAYUMO, 110 aHATI3yFOYH HalllOHAIBHY
MIPaBOBY CHUCTEMY, CTA€ OYECBHIHHM, IO JO CYO €KTIB CYyJOBOi IMPaBOTBOPYOCTI
HaWOLIBII paIlliOHAIFHO MOTPIOHO BIIHOCUTH BHIII CyAoOB1 opranu. Lle moB’s3aHo 3

TUM, 10 caMe€ BHUIIl CYJOBI OpraHM MOXYTh, THO-TepIie, 3a0e3MeUUTH
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3araJbHOO0O0B’SI3KOBICTh PE3YyJIbTATIB CYJJOBOI IPABOTBOPUOCTI; MO-APYTe, MPOSBIATH
IPaBOTBOPUYY aKTUBHICTH Y MOBHOMY 00Cs31 (CTBOpPEHHs, 3MiHA, CKaCyBaHHs), a HE
JUIIe OHIET 11 YaCTUHU (CKacyBaHHS).

[Tpu upomMy HEOOXiAHO 3a3HAYUTH, IO MPABOTBOPYICTH 3A1MCHIOIOTH HE JIHIIE
HaIllOHAJIbHI, @ 1 MDKHAPOHI CYJIOB1 OpraHu. Sk mpukiama, 3rigHo 31 ¢T. cT. 30 Ta 38
Craryty Muknapoanoro Cyny OOH [212] wueét cya BUKOHYE (YHKII
peraaMeHTapHoi Ta MPeLeICHTHOT IPaBOTBOPYOCTI.

Bapro naragartu, 1o 3a 3araJibHUM MpaBUJIOM OCHOBHUM JIXKEPENIOM TpaBa sl
KpaiH aHIJ10-aMEpUKAHChKOI MPaBOBOI CIM’i € CYJOBUHM MpEeleAeHT, a A KpaiH
POMaHO-TE€pPMAHCBhKOI MPABOBOI CIM 1, 10 SIKOi BXOJUTH 1 YKpaiHa, — HOPMAaTUBHO-
IIPABOBUH aKT, ajie Hapa3l 3 PO3BUTKOM CYCHIJIbCTBA Ta MpaBa JEUI0 KaTETOPUYHUM 3
1[bOI'0 MPUBOAY MU O HE OYyJIH.

BaxnuBum € ¢akt parudikamii YkpaiHoro €Bpomneichbkoi KOHBEHINT Mpo
3aXHCT MpaB JIOJWHU Ta OCHOBHHX cBoOod 1950 p. [38] y 1997 poi, sikoro BU3HAJA
BIIMOBIHO 1 IOPUCAMKIIKD EBpONEUCHKOro Ccyay 3 MpaB JIIOAUHU 3 TWTaHb
TIyMaueHHs 1 3actocyBaHHs KouBeHIli, a mo cyti cmpaBu HaOyma mpoOiemy
(aKTUYHOTO XapakTepy, aJl’)K€ BUHUKJIA HEOOX1IHICTh BU3HATH CYIOBUW MPELEIECHT
K 3aci0 BU3SHAYEHHSI 3MICTY MpaB 1 CBOOO JIFOIUHHU.

[Ipononyemo OubIl AeTalIbHO TpoaHaiizyBatu 3MmicT KoHBeHIIii, 30kpeMa y
YaCTUH1 HEOOXI1THOCTI BU3HAHHS CYZ0BOr0 MpeleAeHTy. T0X OCHOBHUMH aClIEKTaMHU
nii  KonBeHii moTpiOHO BBaXkaTw: MaTepiaibHO-TIPABOBUM, TOB’SI3aHUNA 13
3aCTOCYBaHHSAM MDKHApOJHMX CTaHAApTIB Yy Tajly3l TMpaB JIOAUHU, Ta
npoIeCyaIbHUM, MOB’A3aHUN 3 000B’SA3KOBICTIO PillleHh €BPONENUCHKOTO CYIy IS
JiepKaB-y4acCHHIIb.

o cTocyeThcsi APYroro — MpOILECyalbHOTO AacMeKTy 3acCTOCYBaHHS HOPM
KonBenuii, HeobxigHo 3a3Hauntu aymky C.B.IlleBuyka, Ha mepeKOHaHHS SKOTO,
IOpUIMYHA TIPUPOJIa OCHOBHUX MPAaB JIFOJWHU PO3risaaiacs B YKpaiHi BUKIIOYHO 3
MO3UIIIH MO3UTUBICTCHKOT Teopii mpasa [174], ocHOBaHOT Ha TPHOX IMiICTaBaX:

— HEOOXIJIHICTh BIJOKPEMUTHCS BiJl MOpaJi;

— MPaBO K BUPAKEHHS JIFOJICHKOI BOJII;
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— MPOMYJIbrallisi 3aKOHY HapOJIOM.

3Ba)karouu Ha OCHOBHI MOCTYJIATH IIi€] TeOpii, BapTO 3a3HAUMTH, 110 OCHOBHUM
Mece/KEM € HAasBHICTh IpaBa Julie y Hopwmi, Hanpukiaa Konctutyuis Ykpainu ta
YIHHE 3aKOHOJIaBCTBO, paTU(iKOBaH1 YKpaiHOIO YHMHHI MI>KHAPOHI JOTOBOPH, YKa3H
[Ipesunenta Ykpainu, nekpetu 1 noctaHoBu KaOinery MinicTpiB YKpaiHu TOIIO
[138].

BignoBigHo, cyaoBe pillleHHS, 110, HaANpUKIaA, MICTUTh OdiiiiiHe
TIyMadyeHHsI, BIATMOBIIHUN CyJOBUH TMIpeleeHT, He CTUIbKKM (opma mpaBa, a
3araJibHOO0O0B’SI3KOBE TIOJIO’KEHHS BUKIIFOUHO JI0 CTOPIH CYJIOBOI CITPaBH.

CynoBuii TpeneneHT, $SK JDKEpeao IpaBa, B KpaiHax cyyacHoi €Bpomu
3HAMIIOB CBOE MicUEe JuIIe 31 3MiHOK poii cyny B €Bpomi. HesanexHicth
IpaBoOCYAJs Jlaja 3MOTY CyAy, 3AIMCHIOYM TpaBoCyls, (GopmaiizyBaTH JTOCBIJ,
TpaJMIIii Ta 3BUYAil y CYZ0BE PILLICHHS.

[IpoTe 3 ToukM 30py MPUHIIUITY BEPXOBEHCTBA MpaBa, CyJ HE MOKE BIIMOBHUTHU
y BHUpIIIEHHI CTIOPY, SIKIO, BIIMOBITHO, MIPEIEACHT BIJCYTHIN 3 aHAJIOTIYHOI CIIPaBH,
a Mae, 3IACHIOIOYHN MPABOCYAAS B MEKaxX Ta HA OCHOBI 3aKOHY, IPUWHSATOTO BUIIUM
3aKOHO/IaBUMM OPIraHOM JI€pP>KaBH, I'PYHTYIOUHCh Ha 3arajibHUX MPUHIUNAX IpaBa, 3
OTJISIy Ha BCTAaHOBJCHI (DaKTHYHI OOCTaBMHU 1 TIPAaBOBUM XapakTep CIOpY,
BUpILIYBaTH CcHpaBy [2, 3].

Tox, BIAMOBIAHO, MPaBOTBOPYICTH CYAy 3HAYHOK MIpPOIO TIOB’si3aHa 3
TJAYMAau€HHSIM TIpaBa 1 3alMOBHEHHAM MNporasimH y mnpasil. CyaoBi mpeleaeHTH
CTBOPIOIOTHCSI JIUILIE HAa OCHOBI B)KE€ HAsBHUX IMPABOBUX HOPM Ta MPUHIMIIB 1 HE
MOXYTh iM cymnepeunTd. Mexi CyqoBOi MPaBOTBOPUOCTI MAalOTh OyTH YITKO
BHU3HAUYCHI Ta nependayeHi 3akoHoM [187].

Ane, HEOOX1THO MaTH Ha yBa3l, IO Cy/J0Ba MPAKTUKA 3aBXKAU OyJia BaXKIIUBOIO
Ta BpaxoByBaJach TiJi Yac MPAaBOTBOPYOCTi, HOPMOTBOPEHHS Ta HOPMO-
MPOEKTYBAHHS, aJ[Ke MIPU CTBOPEHHI Ta YAOCKOHAJEHHI HOPMAaTUBHO-TIPABOBUX aKTiB
OpUMMAETBCA O YBard Yy3arajJbHEHHS CYJIOBOI NPAKTHKH, a TaKOX IOCTAaHOBH
mwieHymy BepxoBHoro Cyay Ykpainu, skl Hapasi He MalOTh IOPUAUYHOT CUJIU, TIPOTE

CBOTO YacCy 1y>K€ aKTUBHO BUKOPUCTOBYBAIUCH CYSMH M1 Yac IPUUHATTSA PIIICHb,



141
i (haKTHYHO BUKOPUCTOBYIOTHCS JOTETIEP.

VY 4. 10 ct. 46 ynnHOTO 3aKOHy YKpainu «[Ipo cymoycTpiii Ta cTaTyc CyaaiB»
TaKoX TMepeadadeHo, W0 3a pe3yJbTaTaMH aHali3y CyIO0BOi CTaTUCTUKU Ta
y3arajgbHeHHsl cya0Boi mpakTuku Ilnenym BepxoBnoro Cyay Hamae po3’sCHEHHs
PEKOMEHJIAlIMHOTO XapaKTepy 3 IMUTaHb 3aCTOCYBaHHS 3aKOHOJABCTBA IIPH
BUpIIIEHHI Cy10BUX crmpas [133].

HaykoBii cnepeyaioTbesi MOpo MNpaBOBY MpUpoay TocTaHoB Ilinenymy
BepxosrHoro Cyny, KepiBHa poib SKHUX Yy TIpoleci 3IiHCHEHHS TMPaBOCYIJIs
BU3HaBajacs I1e 3 paasgHcbkux yaciB [11, c. 11-17; 49; 120, c. 162—164].
He3Bakatouu Ha BU3HAHHS X BAarOMOTO 3HAYEHHS JIJISl 3/[1IMCHEHHSI IPABOCY 115, BOHU
He Oynu o(iliiHO BU3HAHI JIKEPETIOM ITpaBa.

[Tpu HezanexHint Ykpaini noctaHosu [lnenymy BepxosHoro Cyny BifirpaBaiu
e OUIbII BaroMy poJib y MpOIEC] 31MCHEHHS NMPAaBOCYAAsl, HK y pasHCBbKI YacH,
Yyepe3 BEJIMKY KUJIbKICTh MPOrajvH y 3aKOHOJIaBCTBI Ta HAsIBHICTh (POPMYJIIIOBAHb, SIKI
JAlOTh T1JICTaBH JABOSKO TAYMA4UTH iX 3MicT [187].

VYV koHTtekcTi HaBeneHux Buie npoosnem B.A. Tamiii ta FHO.M. I'pomeBuit
3a3HAYalOTh, IO YKPAIHCHKOIO TMPABOBOI0 HAYKOI Ma€ OyTH TMEepPEOCMHCIICHE
CTaBJICHHSI JI0 CYJIOBOTO MPELENCHTY, SIKUI pO3TIs1a€ThCsl HE JTUIIE K HAPOKEHHS
HOBOI MPAaBOBOi HOPMH, a i CBOTO POy KOHKpETH3aLlis BXKe i1CHytouoi [162].

Bongnouac HM3Ka HAyKOBINIB y Taly3l MpaBa € BEIUKUMH MPUXWIbHUKAMU
BIPOBA/IP)KCHHS B CYJIOBY CUCTEMY YKpaiHU CYJIOBOTO MPELEACHTY 1 BBAXKAIOTh TaKUI
Kpok cBimomuM 1 HeoOximHuUM (A.O. CemiBanoB, M.I. Ko3wo6pa, M.I. MenbHuK,
M.I. Cipumii, B.T. Hop, JI.A. JIys, B.O. Kotiok, C.B. llleBuyk, B.O. HaBporibkuii,
['.T". llImensoBa, b.B. Manumes, JI.B. Kyxutok, .B. Kupumok, B.I. [llumkin Ta
1HIII).

AJle He BapTO CTBEP/KYBATH, IO YKPATHChKE 3aKOHOIABCTBO HE POOUTH KPOKHU
JI0 BUKOPUCTAHHS CYJIOBOIO TMPELENCHTY B CYAOBIM cucrtemi YKpaiHH, ajKe
3BaXKaroun Ha NpudHATTS BepxoBHowo Pamoro VYkpainm 3akony VYkpainu «IIpo
JOCTYN JI0 CyAOBHUX pimeHb» [129], mo 3abe3neunB BIAKPUTICTh AISIILHOCTI CYIIB

3arajibHO1 IOPUCIUKIIII Ta CTBOPUB €IIMHUN AEpKaBHUI PEECTP CYJOBHUX pillIEHb, Ta
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3akony VYkpaimm «IIpo BUKOHAaHHA PINMIEHhP Ta 3aCTOCYBaHHS TPAKTUKU
€Bporeiicbkoro cyay 3 npap JoauHu» [126], mo 3000B’43aB CyAu 3aCTOCOBYBATH
npu posrisiai cripaB Konseniito Ta npaktuky Cyny K JpKepena mpaBa, BXKe BapToO
CTBEpKYBaTH, M0 JAe-(PaKTO CyAOBHMH MpeUeAeHT B YKpaiHi BUKOPHUCTOBYETHCS
YKpaiHCHKUMU CYyJIaMHU.

[Ile omHMM KpOKOM J0 HAOJMKEHHSI YKPAiHCBKOTO CYAy 10 BHKOPUCTAHHS
CYZIOBOTO TIPEIEACHTY K JKEpelia € Te, 0 CUCTeMa MPEIeICHTHOTO MpaBa, y pasi ii
3amnpoBaKEHHS, 3000B’sI3yBaTUMeE CYJJIIB YCIX PIBHIB MOCTIHHO MiABUITYBAaTH CBIi
npodeciiiHuil piBeHb, aJKE KOKHAa 3MiHa ab00 CKacyBaHHS CYJOBOTO pIIIEHHS
aBTOMATHUYHO MOPYITY€E MTUTAHHS MPO MPUIMHH JAOMYIICHUX TTOMIJIOK 1, STK HACIIJIOK,
TATHE TUCHMILUTIHAPHY BIAMOBIAAIBHICTE [187].

3BepTarOYUCh J0 TIyMA4YCHHS MOHATTS «IPELECHT», OCTaHHIM BU3HAYAETHCS
SK BUMHOK, BUTAJOK, III0 MaB MICII€ Y MUHYJIOMY, IPUKJIA] JUIs CIIYyBaHHS; Y MpaBi
— pIIIEHHS Cyay 100 MEBHOI CIPaBH, SIKE€ y MOJAIBIIOMY € B3IpIEM IS CYAIB MpU
PO3B’s13aHH1 aHAJIOTTYHHX CITPAB.

HaykoBa miTepaTypa BHM3HA4Ya€ TOHATTS «IPAaBOBUW MpEHEACHT»  SK
MMCHMOBHHA FOPUIWYHUN aKT MPaBO3aCTOCOBHOTO OPTaHy JEp>KaBW YW Mi>KHAPOIHOI
oprasiszaiiii, 1o € B3ipIeM JJisi BUPIIIeHHS aHaJIOT1YHuX crpas. [IpaBoBi mperenenTu
PO3MOAUIAIOTECS YW KIACU(PIKYIOTbCS HA Takli BHIW: HOPMATUBHO-TIPABOBI,
paBOTIIyMayHi Ta MpaBo3acTocoBHl [187].

Posrasigaroun Ta aHanmizyruM CTPYKTYPY CYIOBOTO MPELEICHTY Ta HaBOJSIYU
MOro XapakTepUCTUKY, BapTO 3a3HAYUTH, 110 HOPMATUBHO-NIPABOBUHN CYAOBHUIA
MpEleeHT BIAPI3HIETHCS BiJl CYJOBOI'O 3BMYAEBOrO IpaBa Ta CYJIOBOI MPAKTHUKH 1
MICTUTh HEOOXIAHY 4YacTHUHY, sIKa BH3HAYa€ JKEPEIbHUN XapaKTep CyAOBOIO
MPEIICICHTY, Ta MOXiAHY YaCTHHY.

BuxoauTth, 1O OCHOBHAa YacTWHA, SKa BHU3HA4Ya€ JDKEPETbHUN XapakTep
CYZIOBOTO MPELEACHTY, 1 € 000B’A3KOBOIO MPH 3aCTOCYBaHHI CYZOBOIO MPEIEICHTY B
aHaAJOTIYHIN chpaBi, aJXe camMe CYJOBUM MPELENECHT YTBOPIOETHCS y MpoLeci
BUPIIIEHHS KOHKPETHO1 Cy/I0BO1 CIIPABH.

ITin ratio decidendi (mimcTaBa mJisi BUpIIICHHS; CYJOBUNA TIPEICACHT)
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PO3yMIIOTh TIPaBOBE OOTPYHTYBAHHS, SIKE MOKJIAICHO B OCHOBY PIIIEHHS 1 IPUHHSITO
oinpiricTio cyaniB. Came y 1ii 9acTUHI M MICTATHCS HOpMa Yd MpUHIUT npasa. [1ig
obiter dictum (mpaBuiio, mo QopMye TPaBOBYy HOPMY; CYJIOBHM MNPEICACHT)
PO3YMIIOTBCS «TTOXIHI BUCJIOBIIOBAHHA CYAJIB Mpo mpaBo» [231]. Boun He MaTh
00O0B’SI3KOBOTO 3HAYEHHS, HE CTBOPIOIOTH CYAOBHM MPEIEACHT, alle € BAKIUBUMHU
MIPU BUPIIICHH]I HACTYTHUX aHAJIOTIYHUX CITPaB.

Takox «CyAOBY MpPaKTUKY» BH3HAYAIOTh SIK PO3’SICHEHHS II0J0 3aCTOCYBaHHS
3aKOHOJIABCTBA, SIKI MICTAThCS B TocTaHoBax [lnenymy BepxoBuoro Cyay Ykpainu,
JAI0ThCSl B MOPSAKY CYJOBOrO TIyMAuyeHHS Ta € OOOB’A3KOBUMHM IPU BUPIIIEHH]
CIOpIB y CIpaBax BIANOBIAHOI Kareropii [172].

Takoxx  HeoOXiZHO  3a3HAYUTH, L0 MOHATTA  «CyJOBa  IMPAKTUKA»
BUKOPUCTOBYETHCS JJIsl MO3HAYEHHSI 0araropa3oBOro, yHi()IKOBAHOTO PpO3B’sI3aHHS
cylaMu OJiHi€l U Tiel % kateropii cpas [168]. VY gemio By>kuoMy po3yMiHHI CYJOBY
IOPAKTUKY BHM3HAYAIOTh SIK CYKYIHICTh MNPUHLIMIIOBUX PILIEHb BHUIIHUX CYJOBHX
1HCTaHIIi 3 TUTaHb TpaBo3acTocyBaHHA. [Ilo cToCyeThcsi HAyKOBHX KEpem, TO
3YCTPIYAOThCA MPOIO3UINT PO3MOAUICHHS CYAOBOi TMPAKTUKH Ha TOTOYHY,
NpEeleICHTHY Ta, BIANOBIAHO, KepiBHY [36]. Tox, MOTOYHY MPaKTHKy BBaXKaroTh
JIOCBIZIOM 3aCTOCYBaHHSI 3aKOHOJABCTBA, IO BIJOOPaXKa€ThCsl B PIMIEHHSAX CYIIB 3
KOHKPETHUX IOpUAMYHUX crpaB. Taka (opma NpakTUKH € «IEPBUHHOIO», B HIU
HaMIYarOThCs MIAXOU O BUPIIIECHHS Ti€1 UM 1HIIOT KaTeropii FOPUJANYHUX CIIPAB.

CBO€I0 4Yeprow, KEpPiBHOI TMPAKTUKOK BBAXalOTh JOCBIJ 3aCTOCYBaHHS
3aKOHO/IaBCTBA, BUPAKCHUI B OCOOJIMBUX aKTaX IEHTPaJbHUX CyIOBUX OpTaHiB, HE
OB’ si3aHUX Oe3MocepeIHbO 3 BiAMpPAaBICHHSIM MPaBOCYAAS 3 KOHKPETHOI CIIpaBH, B
AKX JaHl TpakTUKWA Yy3arajbHeHO (BOHAa € «BTOPUHHOIO», BHIIOIO (POPMOIO
MPAKTUKH, sIKa (POPMYITIOETHCS Y BUTIISAII KOHKPETU3YIOUUX HOPMATUBHUX MPUITKCIB).

I Ha ocTaHOK, MPEIEeIEeHTHOIO MPAKTUKOIO € CBOEPIIHUN JOCBI] 3aCTOCYBaHHS
3aKOHO/IAaBCTBA, BUPAXKEHUU B PIIMIEHHSAX BHUIIUX CYJOBUX OpPraHiB 3 KOHKPETHHX
CTpaB MPUHIUIIOBOTO XapaKTepy, yXBaJCHUX y BUMAJIKy HEOTHO3HAYHOTO PO3YMiHHS
(TIyMayeHHs) IPaBOBUX HOPM MOTOYHOIO MPAKTUKOIO, B PE3yJIbTATI YOTO MPU OJHUX

1 TUX K€ 00CTaBUHAX MPUHUMAIOTHCS P13HI PIILICHHS.
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HaBenena Burie kinacudikaiiis ga€ mpaBo KOHCTATYBATH, IO JHKEPENIO MpaBa —
1€ € HE TIOTOYHA Cy/I0Ba MPAKTHKa, a MPELEJCHTHA, KOJIU PIIICHHs, 10 MPUHMAIOThCS
BUIIMMU  CYJOBMMH  I1HCTaHIIIMM 3 NPHUHIMUIOBUX TMUTaHb, IO-PI3HOMY
PO3B’A3YIOTHCS HUKICCTOSIUMU CyTaMH.

To, Ha OCHOB1 BU3HAYEHOI'O MOMEPEAHHO BAPTO KOHCTATyBaTH, IO B YKpaiHi
Ha3pija HEOOXIJAHICTh 3almpOBAIKEHHS Ta 3aKOHOAABYOTO BH3HAHHA CYA0BOIO
OpeleaeHTy, Ta BU3HAYEHHS WOTO JIOJaTKOBUM JKEPENIOM IpaBa, 3aCTOCYBAHHS
OCTaHHBOI'O y BHMAJKaxX MPOTaJIWH y MpaBi Ta BIACYTHOCTI MPAaBOBOi HOPMHU, SIKOIO
MO>XHa BUPIIIMTH CIIp, a TAKOX BCTAHOBJEHHS $AK OJHHUM pIIIEHHSAM, TaK 1
JEeK1IbKOMA, SKUMH BiH YTOUHIOETHCSI CTOCOBHO HOBUX OOCTaBHH Y CIIPaBi.

3a Takux OOCTaBHH CyJ0Ba MPABOTBOPYICTh Oye BBAXKATUCS MPEIIECIECHTOM,
AKIIO PIMIEHHS NPUAHATO CyAOM OyIb-fKOi IHCTaHIi, MPOMILIO IEpPEBIpKy B
aneJsIIiiHOMYy Ta KacallifHOMy TIOpSJIKY 1 ONpWIOJHEHE B  o]iidHOMY
npykoBaHoMmy opraHi BepxosHoro Cyay YkpaiHu.

OT1xe, cy0Ba cucTeMa BIJITPA€ BUPIIIAIBHY POJb Y (hOpMyBaHHI Ta pO3BUTKY
MPaBOBOI CUCTEMHU CyCHuIbcTBA. OAHIEIO 3 KIFOYOBUX (YHKINA CY/IB € BUPIIICHHS
KOH(JIIKTIB 1 3aCTOCYBaHHSI 3aKOHY JO KOHKpeTHHMX cuTyamiil. IIpote okpim miei
OCHOBHOI (DYHKIIIT Cy/Ii TaKOX BIIITPAIOTh BAXJIMBY POJIb Y CTBOPEHHI Ta PO3BUTKY
MpaBOBUX HOPM 1 TMPHUHIMUIIB Yepe3 TMpOIeC, SIKAW BIAOMUM SK Cy/I0Ba
npaBoTBOpUicTh. Cyn0oBa MPaBOTBOPYICTh — 1€ HE JIMIIE 3aCTOCYBAHHS 3aKOHY /10
KOHKPETHUX CIpaB, aje W akTUBHHUM mporec ¢GOpMYyBaHHS HOBHUX IIPaBuI,
TJIyMadeHHS 3aKOHIB Ta 3alIOBHCHHS TPABOBUX MPOTAJINH.

VY KOHTEKCTI po3MIsiAy MOCHIIKYBAHOTO HAMU TMUTAaHHS HEOOX1JIHO BKa3aTw,
[0 TIPABOTBOpYA ISUTbHICTh BHINUX CYIIB 3arajbHOI FOPHUCIUKIIIT BiJOYBAa€ThCS Ha
CTajlii KacariifHOro meperyisaay CyJOBUX CIpaB — y MPOIeCi BCTAHOBIECHHS MPOTAINH
y TPaBOBOMY PETYJIIOBaHHI W MPUHHATTI PINIEHHA Yy COpaBl Ta Horo odiridHoMy
onmpumtogHenHi. [lim  mporecyaqibHUM  PEXKUMOM  CYIOBOi  IPABOTBOPYOCTI
3allPOTIOHOBAHO  PO3YMITH BCTAHOBIECHUH 3aKOHOM TIOPSAIOK BHUKOPUCTAHHS
KOMITJIEKCY MPABOTBOPUYMX 3ac00IB, TPUHOMIB 1 CITOCOOIB MPABOTBOPUOI JiSIILHOCTI

BIJIMOBIIHUX CcyAoBUX opraHiB. CyaoBa MpaBOTBOPYICTh XapaKTEPU3YETHCS
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cnenu(iYHUMU TMPABOTBOPUYMMHU MPOBAKEHHIMH, CTAAIIMU Ta PEXKHUMaMH, IO,
CBO€I0 YEproro, 1 BHU3HAYA€ TOCTIOBHICTh ¥ MOPATOK TOCSITHEHHS METH CYJIOBOi

PaBOTBOPYOCTI.

2.3 Oco0JMBOCTI CyI10BHX NPAaBOTBOPYMX AKTIiB SIK eJIeMEHTa CYAO0BOI

NPaBOTBOPYOCTI

CtpiMKe 30UIbIIEHHS 3HAYUMOCTI MPABOBHUX PETYJATOPIB, & TAKOX PO3BHUTOK
Cy4acHOi HOpPMAaTHMBHO-TIPABOBOi perjaMeHTalli CIIOHyKae 10 30LIbIIEHHS YyBaru
came J10 TPaBOTBOPYMX AKTIB Y CYAOBIH MPaBOTBOPUOCTI, Kl € OCHOBHUM €JIEMEHTOM
3MIIMCHEHHS CYJI0BOi IIPABOTBOPYOCTI B YKpaiHi, TOOTO ii pe3ynbraroM. OCHOBHOIO
METOI0 TIPABOTBOPYMX AaKTIB Yy CYJOBIA MPaBOTBOPYOCTI € MPAaBOTBOPYI i, SKi
o0’eZlHaH1  BCTAHOBJEHHSM HOPMAaTUBHO-NPABOBHX MPUIUCIB (K  JIOTIYHO
MOCJIIJIOBHUX TPABOTBOPYMX [N Yy PIZHUX CTaAisiX CYJOBOTO TMPaBOTBOPYOIO
Ipolecy), IO 3aKPIUIIOITECA Yy MPAaBOTBOPYMX aKTaX CYJOBOi IMPaBOTBOPYOCTI.
ToOTO, BU3HAYATIBLHOK O3HAKOIO CYJOBOi MMPABOTBOPUOCTI € 3aKpIMJICHHS i
pe3yNbTaTiB 1 HOPMATUBHO-TIPABOBUX MPUIHUCIB Yy TMPABOTBOPYMX AaKTax CYIOBOI
IPaBOTBOPYOCTI.

CynoBa nmpaBoTBOpUa JisUIBHICTh BUPAXKAETHCS Y IPABOTBOPUUX aKTaX CyAO0BOI
IPaBOTBOPYOCTI (CYJOBUX MPABOTBOPUYMX aKTaX, SIKI BKIIOYAIOTh y cebe 1 CyAoBi
pllIEHHS), TOOTO IOPUAMYHMX JMdisiX, SKl, CBOEID YEPror0, CIHPUYMHSIIOTH MPaBOBI
HACIIKH, TOOTO BHYTPIITHE Ta 30BHINTHE BUPAKEHHS 1 0DOpMIICHHS IepKaBHO1 BOJI
BIIOYBa€eThCcsl y (OpMi CyIOBUX MPABOTBOPUMX aKTIB YW 1HMMX (opmax (CynoBi
pileHHs1, 3aKoHHU TOI0). ToOTO Taka gopMa BUpaK€HHS Hajae W 0OMEXye BOJIO
CyO’€KTIB CYZI0OBOi MPABOTBOPUYOCTI Ta HAAUIAE iX IOPUANIHO 000B’I3KOBOIO CHIIOKO.

VY cyuacHIi IOpUAWYHIN JiTEepaTypi, MPUCBSIYEHIN MUTAHHSIM IMPABOTBOPUUX
aKTIB CYJOBOi TMPABOTBOPUYOCTI, III€ HE CKJIAJIOCS YITKOTO YSBIEHHS CTOCOBHO

MOHATTS MIPABOTBOPYMX aKTIB CYJIOBOi MPABOTBOPUYOCTI (CY/I0OBI PaBOTBOPYl aKTH),
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iXHBOI CTPYKTypH, 3MICTY Ta (YHKIIOHAJIBHOTO TMpHU3HAYeHHS. TeopeTuyHO
HEBUPIIMIEHUMHU 3aJHMIIAIOTECA MUTAHHS CIIBBLAHOIICHHS CYIOBOI MPaBOTBOPYOL
JUSTTBHOCT] 3 TaKUMU KaTEropisiMu, SIK IOpUIMYHa, ado MpaBoBa, MPAKTHKA, CYJ0Ba
MPaKTHKa, PAaBOBA CyA0BA JICOHTOJIOTISI, TPABOBHIA 1 CY/I0BUI JOCBI/.

CynoBa mpaBOTBOPYICTh € HEOOXIIHOK OCHOBOKO 1HCTHUTYyadi3allii mpasa, II0
MoJIsira€ 'y 3JIMCHEHHI Ta CBiJOMO-BOJILOBOMY (OpMyBaHHI 3MICTy HIPaBOBUX
OPUMKCIB 1 3aCTOCYBaHHI iXHBOI IOPUAMYHOI CHJIM, IO pPEali3ylOTbCi B TOMY
BUIIAJIKY, KOJIM BOHU BUPAXKAIOThCS B MEBHIN (OpMI — MPaBOTBOPUUX aKTaX CYJOBOI
npaBOTBOpYOCTI. [IpaBOTBOpY1 aKTH CyA0BOI MPAaBOTBOPUOCTI — 1€ FOPUJINYHI AKTH B
NUCBMOBIM (pOpMi, 110 BKIIIOYAIOTh Yy ce0€ HOPMATHBHO-IIPABOBI MPHUIMCH, L0 B
CBOIO YEPry PEryJIOI0Th JISUTbHICTH BIAMOBIIHUX CYJAOBUX OPraHiB 1 BU3HAYAIOTh
NOPSJIOK Ta OpraHi3alilo CyJOBUX OpraHiB. Pe3ynpTaToM Cya0BOi IpaBOTBOPYOI
JUSITTBHOCTI € PI3HOMAaHITHI MPABOTBOPYI aKTH CYJI0BOI MPAaBOTBOPYOCTI.

JlocnmipKeHHSIM TIPABOTBOPUYMX aKTIB CYJIOBOI MPABOTBOPUOCTI (pe3yJbTaTiB
3MIMCHEHHS CYAOBOi IPABOTBOPYOCTI) 3aiMaiucs HHU3Ka HAyKOBIIB, 30Kpema
H.B. Crenuk, C.B. llleBuyk, b.B. Manmumer, O.O Maptuaenko. ManoaociipKeHuM
3aJIMIIAETHCS CYTHICTH 1 IpaBOBa MPUPOJA CYAOBHX MPABOTBOPYMX AaKTIB, SIKI €
PE3YJIBTaTOM CYAOBOI MPABOTBOPUOCTI, TAKOXXK Hapa3l y HAyKOBIIIB BUHUKAE YUMAJIO
BepCii 3 MPUBOJY TOTO, 110 CaMe BITHOCUTH JI0 PE3YJIbTATIB CYI0BOI TPAaBOTBOPUOCTI
Ta MPaBOTBOPYUX AKTIB.

Ha nymky A.A. MapueHka, TOHSTTS «IPAaBOTBOPYl aKTHU» € POJOBUM IIOJIO0
MOHATTS «CYJOBUX MPaBOTBOPYMX aKTIB», 1 3arajibHi O3HAKH MPABOTBOPYMX AKTIB
npUTamMaHHl CyJOBUM MpaBOTBOpPYMM akTaMm. [IpuToMy BOHU BOJOIIIOTH 1
crenu(GiYHIMHA BUIOBUMH BIAaCTUBOCTAMH [98, c. 46].

[lominsiemo CHymIHy IyMKYy BYEHOTO, Ha TIEPEKOHAHHS SKOTO, CYIOBHIA
MPaBOTBOPYUN aKT — I1¢ OmyOJikoBaHWM B OQIIIWHUX BUJAHHAX PE3yJIbTAT
BOJICBUSIBIICHHS CTICIIAPHO YIMOBHOBAXEHUX CYJOBUX OpraHiB, M0 3aKPIILIIOE
HOPMATHUBHO-IIPABOBI MPUIUCH 1 Ma€ 3araJibHOOOOB’A3KOBHMI XapakTep, IO
bikcyeTbcs y 3akoHOAaBcTBl. Hampukian, o000B’SI3KOBICTh CYAOBHX —PillleHb

BiI[l'IOBiI[HI/IX Cy,Z[iB BUILJINBAE 13 3aKOHOJAaBCTBa TaKHUX IIPpaBOBHX CHUCTEM
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KOHTUHEHTAJbHOTO TipaBa, sk Aulbanis, bomrapis, ['pemis, Icmanis, ITtamis,
Maxkenonis, Himeuunna, [lonwmia, Ilopryramnis, CrnoBenis, Xopsaris, Uexis Ta iH.
[98, c. 46—4T7].

HopMatuBHO-TIpaBOBUII 3MICT CYJOBUX MPABOTBOPYMX AaKTiB [MOJIATAE Y
HAsBHOCTI B HHMX 3arajlbHUX MpaBWJ TMOBEAIHKH, IO TMOUIMPIOIOTH CBOIO IO Ha
HEBM3HAYCHE KOJIO O0Ci0, a TakoX HE BUYEPHYIOTh Jif0 (PaKTOM 3aCTOCYBaHHS.
Boanoyac meBHI OCOOSMBOCTI CYJOBHX MPAaBOTBOPUYMX AaKTIB MOXHAa BHUSBUTH 3a
JIOTIOMOT010 aHali3y ix (opmu, 3MICTy Ta CTpYKTypH [98, c. 47].

Bigrak, aHamizoM HayKoOBOI JiTepaTypd BCTAaHOBJIEHO, IO JO0 CYJIOBHUX
NIPaBOTBOPYMUX AKTIB 1 (POPM CyZ0BOI MPABOTBOPUOCTI, OKPIM CYJIOBOTO MPELEIEHTY,
BITHOCSTBCSI IPaBUJIa CYyJIB, pPO3’SICHEHHS BHILMX CYJiB, cynoBi 3Buuai. Illogo x
CYZOBHX HOPMAaTHUBHO-TIPABOTBOPYMX AKTIB, TO JO HUX HAJIECKUThH CyJ0OBa MPAKTHKA,
CYZOBHII MpELeIEeHT, MPAaBOBI MO3UIIIT CYAy, CYJOBHI pO3CY/I.

C.B. llleBuyk BBaxae, 110 A0 Pe3yJbTaTiB CYJOBOi MPaBOTBOPUOCTI (B TOMY
YHUCIl 1 A0 CyI0BUX MPABOTBOPUYMX AKTIB) BKIIOUAETHCA CYAOBa MPAKTUKA, CYJAOBHIA
MPEIEeICHT, MPaBOBi MO3UIII{, MPABOIMOJIOXKEHHS, P03 ACHEHHS BUIIUX cymiB [178].
b.B. ManumeB 10 akTiB CyJ0BOi MPAaBOTBOPUYOCTI BIJIHOCUTB: CYAOBI MpPELEACHTH,
KBa3i-MIpeIeAeHTH Ta HOpMaTUBHO-TIpaBoBi akTu [93; ¢. 30]. Ha nymxy H.B. Crenuka
[160], mo cyaoBuUX mMpaBOTBOPYMX akKkTiB 1 (OpM CyIOBOi MPaBOTBOPUOCTI
BITHOCSITHCS: HOPMATHUBHO-TIPABOBUX TPHUIUCH Yy CYIOBUX TMPABOTBOPUYMX aKTax,
IOPUJUYHI  aKTU-JOKYMEHTH CYJOBUX OpraHiB, CYJOBI HOPMAaTHBHO-TPABOBI
npenenent. Ha nepekonanna A.A. MapueHka, CyJOBI PaBOTBOPYl aKTU MOXKYTb
HaOyBaTu Takux (pOpM: CyZOBOTO HOPMATHBHO-TIPABOBOTO IMPEIEICHTY Ta CYJOBOTO
HOPMAaTUBHO-IIPABOBOro akrta [98, c. 47].

3 Hamoi TOYKHU 30py, OO CYIAOBUX MPABOTBOPUMX akTIiB 1 (PopM CynoBOi
MIPaBOTBOPYOCTI BAPTO BIJHOCHUTH PE3YyJbTATH, Kl 3MIMCHIOIOTHCS B MPOIIECI CYAO0BOI
MPaBOTBOPYOCTI, TOOTO CyAOBI HOPMATUBHO-TIPABOBI TMPEIEACHTH 1 CyAOBI
perniamenTu. Ak 3a3Hauae H.B. Ctenuk, pi3HOMaHITHICTh HO3UIIN I0JI0 PEe3yJIbTATIB
CyZIOBO1 IPABOTBOPYOCTI MOKHA 3TPYNYBAaTH Y IMTUPOKHM Ta BY3bKHH M IXOIH:

— MPEACTaBHUKH IIMPOKOTO MIAXOAY JO PE3yibTaTiB CyA0BOI MPaBOTBOPUOCTI
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BKJIIOYAIOTh TPABOBI SIBUIIA, IO 332 CBOEI0 MPHUPOJIOI0 HE BXOIATH A0 iX 0O0CATY
MOBHICTIO (TTPaBOTIIyMayHi aKTH, CyJIOBUN PO3CY);

— MPEACTAaBHUKHU BY3bKOT'O MIIXOMY 10 PE3yJbTaTIiB CYJOBOi MPaBOTBOPUOCTI
BITHOCSITH IPABOBI SBHINA, 110 HaJIEXaTh J0 PE3yJbTaTiB CyJOBOi MPaBOTBOPYOCTI
JUIIe y MeBHIN 1X yacTHHI (CyJ0Ba MpaKTUKa, CyA0BUi npeneneHt) [ 160].

ToOTo, 0JHI HAyKOBIII BBaXKarOTh, IO MPABOTIIyMayHi aKTU € Pe3yJIbTaTaMH
CYIOBOi  MPaBOTBOPYOCTI  (MpEHEeAeHTH TIyMAdyeHHs, aKTH HOPMAaTUBHOTO
TIYMau€HHS KOHCTUTYIIIi, PO3’SICHEHHS BUIIIMMH CYyJIOBUMH OpraHaMu 3MICTY HOPMH
npaBa), 1HIII HAyKOBLI MEPEKOHAHl, 10 CYAOBHI pPO3CYJ Ta IHTEpIpeTaIiiiHO-
MIPABOBI1 aKTH € pe3yIbTaTaMH CyI0BOI MPABOTBOPUOCTI.

OcHoBa e(EeKTUBHOCTI MPaBOTBOPYUX AaKTIB CYJIOBOI MPaBOTBOPYOCTI
3a0€3MeUy€eThCs 1 MMPABOKOHKPETU3AIIIEI0, TOOTO BEIMKUM MEPEIIIKOM CHenu(piaHux
O3HaK, fKI € BaXJIMBUMU JJIs SIKOCTI CYyJIOBOi MPaBOTBOPYOCTI, 1 IPABOBUM
PEryJIIOBaHHSAM 3arajioM.

[IpaBoBYy mpupoIy MPaBOTBOPYOTO aKTa CTAHOBHUTH SK HOPMATHBHO-IIPABOBA
CTOpPOHA, TaK 1 MPaBOTIyMayHa.

AHanizyrouu OpUIUYHY JITEepaTypy, MOXHAa BHOKPEMUTH TaKl MIAXOAU N0
PO3yMIHHS TPABOTBOPYMX AKTIB CY/I0BOT IPABOTBOPYOCTI:

1. [IpaBoTBOpUI pillleHHA, 110 CTBOPIOIOTHCS B MPOIIEC AISUIBHOCTI CYJIOBUX
IPaBOTBOPYUX OpraHiB (31€0UIBIIOIO CYyJIB BHIIMX I1HCTAHIIM) Ta HOPUCAUKLINHA
JISUTBHICTD, 10 3A1HCHIOE TIPABOBUM 3aXHCT.

2. O0’enHaHHS PO3YyMIHHS CYJIOBUX NMPABOTBOPUYMX PIIIEHb PI3HUX IHCTAHIIIM
CYJIiB 13 CYJIOBOIO JisUTHHICTIO.

3. TmymaueHHsT TIPaBOTBOPYMX PIlIEHh Y CY/OBIM MPAKTHIN SIK 3arajibHUI
pe3ynbTaT AIsUIbHOCTI YIIOBHOBAXKEHHUX CYy0 €KTIB CYI0BOT IPABOTBOPYOCTI.

4. CynoBi peryjsiTUBHI TOJOKEHHS, Ha OCHOBI SIKMX YXBAJTIOETHCS HOBE
piteHHs, Mo € 00OB’S3KOBUM I Cydy Tiel camoi abo0 HIKYOi 1HCTaHIl TpH
BUPILIEHH] B MalOyTHHOMY BCIX aHAJIOTIYHUX CIPaB 1 CUTYyaIli}.

[Ilogo cymoBoi misUTBHOCTI, TO i MOXHa MOAUIMTH HAa TPaBO3aCTOCOBHY,

MPaBOTIAyMa4yHy Ta MPaBOTBOPUY. 3arajibHi CyJ0B1 Pe3yibTaTH HEOOX1THO MOAUISATH



149
Ha CyJOBY IPaBO3aCTOCOBHY, MPABOTIAYMAadyHy Ta MPaBOTBOPUY NPAKTUKH. K
3a3Hauae H.B. Crenuk [160], cyqoBy mpakTHKy MOKHA BIAHECTH /0 PE3yJIbTaTiB
CYJIOBO1 MPABOTBOPYOCTI JIMIIE€ B YACTUHI CYJOBOi MPABOTBOPYOI MPAKTUKU. Takum
YUHOM, 3arajlbHUM PE3yJIbTaTOM CYyJIOBOI MPaBOTBOPYOCTI € CyZOBa MPaBOTBOpYA
MpaKTUKAa.

Jlo pe3ynbTaTiB Cy/0BOi MPABOTBOPUYOCTI BIAHOCITH 1 CYJIOBHM MpeLeAeHT (K
HOPMAaTUBHO-TIPABOBH, TaK 1 MPABOTIYMaYHHI).

Ak Hamu 3a3Ha4yayocs B IONEPEIHBOMY TMIAPO3/iii, ChOTOJHI CYIOBUMN
npeneaeHT B YKpaiHi HE 3aCTOCOBYETHCA, ajieé PETEeNbHO JOCTIKYEThCA. Sk
pE3yNbTAaT CYAOBOI IPABOTBOPYOCTI CYAOBHM MPEIEACHT BUCTYIIA€ TMPHHIMIIOM, Ha
OCHOB1 SIKOTO YXBaJieHE CYJIOBE PIIIEHHS Yy KOHKPETHIA CyJIOBIM cCIpaBi, IO €
3pa3KoM JUId CyAy PI3HMX I1HCTaHLIM MpU BUPIIIEHHI B MaiOyTHHOMY BCIX
aHajoriyHux cnpas. b.B. ManumieB BBaxkae, 1m0 CyJOBHHA NPELENCHT € aKTOM
CYJIOBO1 MPAaBOTBOPYOCTI Ta (OPMOIO (JKEpeIoM) MpaBa MepeayciM 3 Ti€l MPUINHH,
[0 MICTUTH y €001 MpeleneHTHy HopMy mnpaBa [93; c. 109], a Tomy «Oyab-skuit
CYJIOBHH TIPEIICJICHT € MPOJYKTOM CYyI0BOi mpaBoTBOpuocTi» [93; c. 30]. binbmicTs
YUYEHUX 3 TAKOIO MO3UIEI0 HE TOTOIKYIOThCS, BOHU 3a3HA4al0Th, [0 HE BC1 CYJ0BI
NpereeHTH  3aKpiIUIIoI0ThCsl  HOopMamMu  mpaBa. Sk 3a3Hadae  JLLA. Jlymp,
MPaBOTIIyMayHi CyJIOBI MPELEIECHTH 3aKpIUIIOI0Th HE HOPMH TIpaBa, a MpaBWiIa ix
po3yminHs [80; c. 13], ToOTO Cy0B1 NpeleAEHTH € pe3yJbTaTaMu MPaBOTIyMayHOT
TISTBHOCTI CYAOBHX TMPAaBOTBOPYMX opra”iB. Taka nymka, Ha Hamry AyMKY, €
CILYLIHOIO.

Ha miacraBi BUKIAIEHOrO BHUIE MOXKHA y3arajbHUTH 1 MIATPUMATH
H.B. Crenuka [161] 3 mpuBoay TOrO, 110 HE BCl CY/IOBI MPEIEACHTH HaleXKaTh [0
pe3yJbTaTiB CyJOBOi MMPaBOTBOPYOCTI, a JHUIIE CYJIO0BI HOPMAaTHBHO-IIPaBOBI
npereaeHT (1o MICTATh HOpMY TipaBa). HaykoBini, siki BIZHOCSTH 10 pe3yJIbTaTiB
CYZI0BOi IIPaBOTBOPUYOCTI MPABOTIYMAayHl aKTH Ta CyAOBHUH PO3CYy], BKa3ylTh HE BCI
MpaBoOBl SIBUIIA, 0 MalX O JO HUX BXOAUTH a00 OXapaKTEepU30BYBATH JIMIIE iX
OKpeMYy CTOPOHY YW YacTHHY, a HayKOBII, SIKI BIIHOCSTH 10 pe3yJbTaTiB CYIOBOI

MIPaBOTBOPYOCTI MPABOBI MO3MUIII1, MPAaBOBI MOJOKEHHS, CHOPSIMOBYIOTh YBary Ha ix
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3MICTOBHUI aCIIEKT.

OcTaHHIM 9acoM y CyAOBil MPAaBOTBOPUYOCTI 3HAYHE MICIIE MOCIAI0Th MPaBOBI
no3utiii cyaiB. [IpaBoBy Mo3uilio CyAiB MOXHA BU3HAYUTHU SIK 3arajibHOTEOPETUYHY
CHCTEMY CY/IiB, 110 BKIIOYAIOTh B ce0€ SKOCTI, BIACTUBOCTI Ta 1HIII XapaKTEPUCTHUKU
CYJIOBO1 CIIpaBU Ta MPOIECY M y3arajibHIOIOTHCS TAKUMHU O3HAKaMHU, SIK: CUCTEMHICTb,
00’€KTUBHICTh, BHU3HAYCHHS 3MICTY IIO3HUIIH, HECYNEPEUHICTh HOpMaM IIpaBa 1
KOHKpeTH3aiis. CboroaHi JOCTIIKEHHS Ta aHalli3 MPaBOBOI MO3UINT Cy/AiB BUNIILIH
Ha 3arajlbHOTCOPETUYHUIN piBEHb. 3HAYHA KUIBKICTh HAYKOBIIIB BH3HAYAa€ IPABOBY
MO3ULII0 CY[IB SIK CHCTEMAaTHU30BaHy CYKYIHICTb JIOKa3iB (apryMeHTIB), BUCHOBKIB 1
IIPOIIO3HUIIIH 1010 11 IPaBOBOrO PETYJIIOBaHHA. AHAII30M HAYKOBOI JITEpAaTypyu HAMH
BCTAHOBJICHO, 1[I0 TMPaBOBl IMO3WII MOXXHA TOJUJIUTH Ha HOPMOTBOPHI,
IIPaBO3aCTOCOBHI Ta JOKTPUHANIbHI. BapTo 3a3HaYnTH, 1110 y HAYKOBIIIB BUHUKAIOThH
JUCKYCli CTOCOBHO HAJEKHOCTI MPABOBUX IMO3ULINA JI0 pe3yNbTaTiB CyJI0BOI
IPABOTBOPYOCTI, 30KpEMa BHCIOBIIOETHCA AYMKa 3 IMPHUBOAY TOTO, LIO IPaBOBI
no3ulli € HAWOUIBII TOBHUM BHPAXKEHHSIM 3MICTY CYyJIOBOI MPAaBOTBOPYOCTI W
MPOSIBJISIIOTHCA Y CTBOPEHHI CYZIOM MTPAaBOTBOPUYUX HOPM, iX 3MiHI Ta CKaCyBaHHI.

Jlo pe3ynbTariB CyJOBOI MPAaBOTBOPUOCTI TaKOX BIAHOCATH 1 MPaBOBI
MOJIOKEHHS. Y IOpUIMYHIA HAYKOBIW JTepaTypi BHHHKae Oarato CyrnepeyHoCTen
MIOJI0 €UHOTO MIAXOAY JI0 PO3YMIHHA MPABOBUX IMOJIOKEHb. 3a3BUYail MPaBOBI
MOJIOKEHHS! BU3HAUYAIOTh SIK OCHOBHI IpaBWJjia OpraHi3alii Ta AisUIbHOCTI Aep>KaBHUX
OpraHiB, CTPYKTYpHUX Tiapo3auiiB oprany. Sk 3aznauvae C.B. llleBuyk, Tepmin
«TIPABOTOJIOKEHH» JOCUTh HEBU3HAYEHWH Ta OaraTo3HauHWH, OCKUTBKH HUM
MOXXYTh OXOIUTIOBATHCH 1 HOB1 NMPAaBOBI HOPMH, 1 pe3yJbTaTHU TIYMay€HHS HOPM, 1
OOTpYHTYBaHHSI CYJJOBOTO pimieHHs. T0o0TO, Oyab-sIKe MOJI0XKEHHS, III0 MA€ IOPUIUIHE
3HAUEHHSA, MOXHA TIO3HAYaTh TEPMIHOM «IpaBoBl mosiokeHHs» [178]. ¥V Teopii
3/1e01IBIIIOT0 BIAMOBJISIOTHCSI BiJl TEPMiHA «IIPABOIOJIOKEHHS» 1 BUKOPUCTOBYIOTH
TEPMiH «CY/JOB1 MPABOTBOPYI aKTW», TOMY III0 B OCHOBHOMY CYJOBI MPaBOTBOPHYI
aKTH 1 € pe3yJbTaTaMU CyI0BOiI TPaBOTBOPYOCTI.

JlocmipKyroun TIpaBOBY MPUPOAY TOHSATTS «IPABOTBOPUl aKTU» B CYIOBIH

MPaBOTBOPYOCTI, MOKHA 3pOOUTH BUCHOBOK, III0 BOHO € TOTOKHHUM Je(DiHIIIT «Cya0B1
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IPaBOTBOPYl aKTW» (aHAII3YIOUM 3arajlbHOTEOPETHYHI O3HAKHU MPABOTBOPYMX AKTIB,
MO’KHA TPOCHTIIKYBaTH iXHIO OJHAKOBICTh 3 CyJOBMMH NPAaBOTBOPUMMH aKTaMH).
Xoya MOXHaA 1 BKa3aTH, IO CYJOBI MPaBOTBOPYl aKTH BKIIOYAIOTH 1 OCOOJIMBI
PI3HOBUIM BIACTHBOCTEH.

B ropuauuniii jiTepaTypi MNpaBOTBOpYl aKTU CYAOBOI IMPaBOTBOPYOCTI
3a3BUYall PO3TJSAAlOTh 3 JBOX TMO3WIIN — TPaBOTBOPYI aKTU SK JIOKYMEHTH, 1
MPaBOTBOPY1 aKTH sIK [ii. Ha Hamre mepexoHaHHs, 10 3raJlaHuX BUIIE IMO3UIIIN MOYKHA
mie J0JaTh MPaBOTBOPYI aAKTH SK OpraHizaliiiHy CyJOBY CHpPSIMOBAHICTb.
H.B. Crenuk Bu3Ha4ae CyJ10BI IPABOTBOPYI aKTH SK JIIF0, IO BKa3y€ HAa BHYTPIIIHINA
aCHeKT CyJOBOI MPAaBOTBOPYOCTI, a CYAOBHI MPABOTBOPUYUI AKT — SIK JIOKYMEHT — Ha
il 30BHIIIHBO BUPAKEHUH pe3yibTar. [[o TOro » KOMIUIEKC JIOT1YHO MOCIIIOBHUX
PaBOTBOPYUX AKTIB SIK A QOpMyrOTh cTanli (eTamu) CyJI0BOI MPaBOTBOPUYOCTI 1
HaJIe’KaTh 70 11 mpouecyalbHOl GpopMH, a CyJ0Bl MPABOTBOPYI aKTU SIK TOKYMEHTHU
SBJIAIOTH COOOI0 11 pe3ynbTaTH 1 BIJHOCSATHCSA JO 30BHINIHBOI (opmMu cymaoBoi
npaBoTBopyocTi [160]. CynoBi mnpaBOTBOpYl akTWM SK OpraHizauliifHa CyJ0Ba
COPSIMOBAHICTh — 1II€ CYJOBlI MPaBOTBOPYI aKTH, IO BKIIOYAIOTH B cebe
creniagizoBaHl HOpMHU MpaBa 1 sIKI MOXKYTh CKacyBaTH UM 3MIHUTH iX. Jlocaimkyoun
MPaBOBY MPHUPOJY CYAOBHX NPABOTBOPYHMX aKTiB, MOTPIOHO BU3HAUUTH, 110 BOHH
3arajJjoM MOXYTh OYTH SIK MPaBO3aCTOCOBHHUMH, IHTEPIPETAIIHO-TIPABOBUMHU
aKTaMH, TakK 1 CaMOCTIMHMUMH pI3HOBUJAMM IOPUJIMYHUX aKTIB 1 BUPAXAIOTh SK
30BHIIIIHI, TaK 1 BHYTPIIIHI pe3yJbTaTH BIAMOBIIHUX THUIIB FOPUAUYHOI MisUTBHOCTI
CYJIOBUX OpraHiB.

VY moni 30py HayKOBIIIB 1 JOC1 HE 3aBX/U MMepeOyBaOTh MUTAHHS MisIIBHOCTI,
MOB’S3aHOI 3 CYZOBOIO TMPAaBOTBOPYICTIO, MPABOTBOPUYMMHU aKTaMHU CYIOBOI
MIPABOTBOPUYOCTI B KOHTEKCTI 1X PE3ylbTaTUBHOCTI, MPUPOIN CYIOBUX MPABOTBOPUNX
aKTIB SIK YIPABIIIHCHKOTO PIMICHHS YIIOBHOBAXEHUX OPTaHIB Ta iIXHIX O3HAK.

JIo OCHOBHHUX O3HaK MPaBOTBOPYUX AaKTIB y CYJOBIM MPaBOTBOPYOCTI SK
JIOKYMEHTIB BIAHOCATH Taki: — Cy0’€KTamMHM NPaBOTBOPYOCTI BHUCTYMAIOTh CYAOBI
JIep’)KaBHI OpTraHW; — CIPSMOBAHICTh Ha TIOPO/KEHHS OPUIWYHUX HACIIJKIB,

— BUP@XEHHS CYCIUIBHHUX, TPYIOBHUX 1 IHAMBIAyaJIbHUX 1HTEPECIB; — MPUUMAIOTHCS
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JWIIE CHEIlaJIbHO-YITOBHOBOKEHUMHU CyO’€KTaMH; — 3aBXAM BHPAXalOThCS B
JOKYMEHTabHIN (QopMi; — 3MICT CKJIQJAa€ThCS 3 HOPMATHUBHO-NPABOBUX MPHUITHCIB
(1K1 MarwTh 3arajJlbHOOOOB’SI3KOBHM Ta HOPMATHBHHUHN XapakTep); — MOXKIIMBE
OTIPWITIOTHEHHS CYTOBUX MTPABOTBOPUYHUX aKTIB B ODILIMHUX JKEpenax.

Jlo 3MiCTy NpaBOTBOPUMX aKTIB CYyJOBOI IPaBOTBOPUOCTI HAJIEKUTH
CTBOPEHHSI, peai3allisi Ta 0XOpOHa CyJ0BOi IPABOTBOPUYOCTI.

31e01IbIIOr0 HOPMATHUBHO-TIPABOBHM 3MICT MPABOTBOPUYUX AaKTIB CYAOBO1
IIPABOTBOPYOCTI BUSABIISAETHCS Y MPUCYTHOCTI B HUX 3arajJbHUX IPAaBWJ MOBEIIHKH,
AKl, CBOEID YEProro, MOUIMPIOIOTh CBOIO MPABOBY JiI0 HAa 3HAYHY KUIBKICTH OCIO.
VY mpaBoBiil niTepaTypl JOCHIKYIOTh 1 BUSBISIOTH 3/1€01JIBIIOTO MEBHI OCOOJIMBOCTI
CYJOBMX MPAaBOTBOPYMX aKTIB 3a JOMOMOIOI0 aHam3y iX ¢opMHu, 3MICTy Ta
CTPYKTYpPH, SKMMH IEepeAdauyeHo, 110 CyJI0BI MPAaBOTBOPUl aKTH MOXKYTh HaOyBaTu
Takux (¢GopM, SK CyIOBUH HOPMATHUBHO-NIPABOBUI MpEHENeHT Ta CYIOBH
HOPMAaTUBHO-IIPAaBOBHM aKT.

Jlo cynoBHX TpPaBOTBOPYMX AaKTIB B YKpaiHl BIJHOCSTh: — PErJIaMEHT
Koncrurymitnoro Cyay; — pernament Ilnenymy BepxoBHoro Cymy; — MOJOXKEHHS
PO HayKOBO-KOHCYJbTATUBHI paJy IPH BUILHUX CYTOBUX 1HCTAHILISAX Ta 1H.

Jlo MiKHApOJHUX OpraHizaiii, sKi CTBOPIOIOTh Ta KEPYIOThCS CYIOBUMHU
MPaBOTBOPYUMH aKkTaMu, Hanexarb: Mixknaponuuii Cyn OOH, Cyn €Bponeiicbkoro
Corw3y, €Bponelcbkuil Ccya 3 TpaB JIIOAWHU, BHUIIl CYyAM 3arajbHOi Ta
KOHCTUTYIIIHHOT IOPUCIUKIIIT, @ TAKOX IX CTPYKTYPHI MIAPO3LTH, K1 (YHKIIOHYIOThH
Ha MIJCTaBl NIPUIUHATUX HUMH PETJIAMEHTIB.

Jlo cy0BHX MPaBOTBOPYMX AKTIB TAKOXK BIJHOCSTH MUCHMOBI IOPUANYHI aKTH
Ta MPUIHUCH, IO B OCHOBI MICTSITh HOPMATUBHO-NIPABOBI MPUIIKMCU MPO OPTraHi3alliio
Ta MOPSAOK 3A1MCHEHHS TsUTbHOCTI BIJIMOBIHUX CYJIOBUX OpPTaHiB.

OCHOBY CyIOBUX NMPAaBOTBOPYMX AKTIB CTAHOBJISATH HOPMATHBHI IMPUIIUCU PO
oprafizaimiro Ta poOOTy Cyay, CYAOBHM TIpolec, JCTalbHI TOJOXKEHHS TIPO
oprasizauito Ta npoBa/pkeHHs KonctutyuiitHoro Cyny (SKi mpuilMaroTbCcsi HUM Ha
MiCTaBl 3aKOHY) Ta BHYTPILLIHS OpraHi3alis Cyay, 10 PEeTyII0eThCS PeTIaMeHTaMu.

CynoBi MpaBOTBOpYl aKTH BHU3HAYAIOTh IIEPEBAXKHO BHYTPIIIHI MpaBUja
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JISUTBHOCT! BIATIOBITHUX CYJOBHX OPraHiB 1 MPUAMAIOTHCA Y (QOpMI perjaMeHTIB,
TOMY J€sIKl HAYKOBIIl HA3UBAIOTh 1X CYJIOBUMH pEriiaMEHTapHUMHU aKTaMHU.

JlokymeHTasnibHa  (¢opMa  CyIOBOTO  MPABOTBOPUOIO  aKTa  BKIIOYAE:
— BIJMOBIIHY CTPYKTypHU3allil0 HOro TEKCTy; — JOTPUMaHHS MpPaBUI IOPUAUYHOI
TEXHOJIOT1i (JIOT1YHMX, TPaMaTHYHUX Ta CTHUJIICTUYHHUX); — OCOOJMBI BUMOTHU JI0 iX
dbopmu Ta 3MiCTYy.

3HAUYUMICTh CYJOBUX TPABOTBOPYMX aKTIB BHU3HAYAETHCS THM, IO BOHH
CTBOPIOIOTHCSI ¥ MPOLIeCi O0COOJMBOTO BUIY 3AIMCHEHHS MPABOTBOPYOI JiSIILHOCTI
cyny. CynoBl MpaBOTBOpYl AKTU MPOXOAATh OCOOJIMBY MPOLENYPY PO3POOKH 1
OPUIHATTS, SIK PE3YNbTAT HAAUISAIOTHCS O(PIIAHOI IOPUINYHOIO CHUJIOO, SIK1, CBOEIO
yeproro, OepyTh BHUTOKM BiJ Cy0’ekTiB cyaoBoi mpaBorBopyocTi. Cynosa
paBOTBOpYA poOOTa 3AIMCHIOETHCSA CHEUIAIbHUMUA OpraHaMy LUIECIPSIMOBAHO
(TOOTO KOHKpETHA raixy3b MpaBa) Ta B 0COOIUBOMY MOPSIKY.

[Ilomo misabHOCTI Jep)KaBHUX OpraHiB  CyJAOBOi  IPaBOTBOPYOCTI, IO
periaMeHTOBaHI HOpMaMM IpaBa, TO BOHHU 3IMCHIOIOTH 1 BUKOHYIOTH J€JEroBaH1
¢dbyHKIIi Ta TOBHOBAXEHHS, MAalOTh OPUIAYHUN-TIPABOTBOPUYUN  XapakTep,
BU3HAYAIOTHCA 1 PEryiIOI0ThCS, 3A1MCHIOIOTBCS Yy MPAaBOBHX Ta OpraHi3alliiiHuX
Mexax 1 ¢opmax. Takox HasgBHa [eJeroBaHa CyJOBa MPABOTBOPYICTh, IIIO
XapaKTepU3y€eThCsd TIEBHOIO TPUCYTHICTIO (HASIBHICTIO) HOPMATHUBHO-IIPABOBUX
MOBHOB&)XEHb, SIKI W OOYMOBIIOIOTHCSI OCOOJIMBOCTSIMU Ta O3HAKaMU CYJIOBHUX
MPaBOTBOPYMX aKTIB, IO MPHHUMAIOThCSA BIAMOBIAHO 1O MOBHOBa)XXCHBH CYO €KTIB
CYJI0BOi MPaBOTBOPUOCTI.

Ha BigmiHy BiJl 1HIIMX MPOIECIB, MPUUHATTS CYIOBUX MPABOTBOPYUX AKTIB
BIJIPI3HSAETHCS 1 TUM, IO € OCOOJUBHM IPOIIECOM, a came: JISUIbHICTIO JICP)KaBHUX
OprasiB, sIKl MOB’S3aHI 3 CYJOBOIO MPABOTBOPYICTIO (PO3POOJICHHSIM IOPUIMYHHUX
peryiasTuBHUX HopM). [Ipm mpoMy mpaBOTBOpYI aKTU B CYAOBIH TPABOTBOPYOCTI
MalTh OyTH BHUPOOJEHI Ta peali3oBaHl y TPaBOBUU CIMOCIO SIK OCOOJHUBI
YIOPABIIHCHKI PIIIEHHS] — CYJIOBI PABOTBOPY1 akTH. T0OOTO, pe3yiabTaTOM JisSTIbHOCTI
Cy0’€KTIB CyIOBOI MPaBOTBOPYOCTI € TMPUUHSITTS CYIOBOTO IMPABOTBOPUOTO aKTa.

[IpuiiHsaTUil CyI0BHI NMPABOTBOPYUN aKT IMOBUHEH MAaTH 1€pApXidYHUN TPIOPUTET
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nepes yciMa akTaMu, NOPUMHATUMH 10 MOMEHTY HaOpaHHS YWHHOCTI CYAOBHUM
npaBOTBOpYUM akToM. Cy/IOB1 MPAaBOTBOPUI aKTH BHIAIOTHCS B MEXaX KOMITCTCHIIIH
CYJIOBOTO OpraHy Jep:KaBHOI BjaJd, TOOTO BOHU MAalOTh IiJI3aKOHHUN XapakTep,
TOMY iX 3MICT HE TOBHHEH CYNEPEYUTH 3aKOHYy, ajlé MOXYTh JONOBHUTH YU
KOHKPETU3YBaTH Horo mpaBoBi npunwucu [157, c. 124—127].

B ropuauuniit miteparypi CyJI0BI IPaBOTBOPYI aKTH 1HKOJW Ha3UMBaIOTh
HOPMATUBHUMH, TOMY II[0 BOHH BCTAQHOBIIOIOTh, 3MIHIOIOThH, JOTOBHIOIOTH HOPMHU
npaBa. Tako HOPMATUBHICTh IIUX AKTIB MOJISTA€ B TOMY, IO BOHU YPEryJIbOBYIOTh 1
3aKpIIUIIOIOTh TUIOBI JIJIsi OUTBIIOCTI OCIO IMpaBWja MOBEIIHKH (JIIOTh BU3HAUYEHY
KUIBKICTB pa3iB), MOLIMPIOIOTH CBOIO JIIF0 HA OyIb-SKHX OCi0, 5Kl 3a/isH1 B MPOIIEC,
Ta BOJIOJIIIOTH CIIEL1aTbHUMH O3HAKAMHU.

dopmasibHE BHUSBJICHHS CYJOBHX MPABOTBOPUYMX AKTIB MA€ HiTKE Ta KOHKPETHE
oQOpMJICHHSI CYJOBO-IIPABOTBOPYMX TPUITKCIB, SKI BUPAKAIOTh IXHI 30BHIIIHI ©
BHYTpIillIHI (pOpMHU 3 BKa3IBKOIO Ha BIIMOBIIHI NpaBa, O0OOB’SI3KM Ta HACTIAKK IX
HEeBUKOHAaHHS. KOXHUI MpaBOTBOpUMI AaKT CYyIOBOi IMPABOTBOPUOCTI B YKpaiHl
HaOyBae (opmu, mo BiamoBigae BuMoraM KoHcTuTyiii VYkpainu, mocTaHOBaM
Kabinery MinictpiB Ykpainu, ykazam I[Ipesunenra Ykpainu tomo. Takox cyaoBuUM
MPaBOTBOPYUM aKTaM IpUTaAMaHHA HAsBHICTh BHYTPIIIHKOI MOOYIOBH JTOKYMEHTA:
HallMEHYBaHHS, MO JOKYMEHTa (CTaTTi, PO3/LIN, IyHKTH, MAMYHKTH To1Io). Kpim
TOTO, CyJOBUW TIPaBOTBOPYHMI aKT [IOBOJUTHCSA JO 3arajlbHOTO BiJioMa TIUIBKH
JIEp’KaBHOIO OQIIIHHOI0 MOBOI, MICTUTH 1H(OpPMAIlIO TPO MPaBOBY MOBEHAIHKY
cy0’ekTIB CynoBoi mnpaBoTBopuocTi. Odimiiina 1HQoOpMalis € BIIKPUTOKO I
JIOBOJIUTHCS IO CYO’€KTIB MPABOTBOPUOCTI Y BCTAHOBJICHOMY MOPSAKY.

CynoBi mpaBOTBOpPUl aKTH OPIEHTYIOTH MPAaBOBY MOBEIIHKY Cy0’ €KTIB CYJOBOI
MPaBOTBOPYOCTI,  BIOPSJAKOBYIOTH (10  3aKOHOJABCTBA) iXHIO  JISUIBHICTD,
3a0e3MeuyI0Th IHTEPECH CyCIUIHCTBA Ta KOOPAMHYIOTH X MPAaBOBY MO3HUIIIIO.

[Ile onHiI€I0 XapakTEpPHOIO O3HAKOIO IPaBOTBOPUYMX AaKTIB  CYAOBOI
MPaBOTBOPYOCTI € iX [isl y daci, MpocTopi Ta IIOoAO0 Koia oci6. Peamizaris
3MIIUCHIOETHCS IPUIMUCAMU TAaKUX aKTiB, Yepe3 PEryISTUBHUI BIUIMB HA BPETyJIhOBaHI

HHUMH HpaBOBi BiI[HOCI/IHI/I. YuHHICTH CyaOBOTO TIIPAaBOTBOPYOIO d4aKTa O3HA4YAE€
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OPUCYTHICTh Y HUX IOPUAWYHOI CHUIIM, HOPMATHBHOCTI W 3arajJbHOOOOB’S3KOBOTO
3HAYEHHSI 10 BAKOHAHHS.

Posrnsgatoun  mpoOGieMy CTOCOBHO Jii  MPaBOTBOPYMX AaKTIB  CYJIOBOI
MIPaBOTBOPYOCTI, HEOOXIMHO TMEpPEeAyCiM BHU3HAYUTH, IO HACIPABIl € CYyIOBUM
MPAaBOTBOPYUM aKTOM 1 sIKI MOr0 BJIACTHUBOCTI. BIacCTMBOCTI MPaBOTBOPYMX AaKTIB
CYJIOBO1 MPABOTBOPUOCTI 3aJI€KaTh BiJ TOTO MPOIIECY, 3 SIKOTO aKTH BUHHUKAIOTH SIK
MIpaBOBE SBUIIE, TOOTO BiJ MPOIECY CTBOPEHHS CYA0BOI MTPAaBOTBOPUYOCTI.

ogo nii cynoBuUX NPaBOTBOPYMX aKTIB Yy IMPOCTOpl, MOBa Wjue Mpo
BCTAHOBJIEHHS MEX 1 MacmTabiB, y SKUX MOXYTb OyTH peaji30BaHi IpPaBOBI
MPUIIUCH, 1, BIATIOBIIHO, BU3HAYAIOTHCS TEPUTOPIATIBHUMHI MAacIITA0aMH MOIIUPEHHS.

Biarak, cy/10Bi mpaBOTBOpY1 aKTH MOXKYTh OYTH: 3arajibHOJICP>KaBHUMHU (JI1FOTh
IO BCI TEpUTOPIl Jep>KaBH), PETIOHATBHUMU (10T HA KOHKPETHIM TepUTOpii) 1
MICLIEBUMH (A1IOTh BIJMOBIAHO 10 KOHKPETHOrO CynoBoro oprany). o x go mii
CYJOBHMX IIPABOTBOPYMUX aKTIB I10JI0 KOJIa 0ci0, TO MOKHA 3a3HAYUTH, IO TaKi aKTU
MalTh HOPUAUYHY CHJIY 1 BIUIMB Ha BCIX OCI0, fKI € Y4YaCHHMKaMH CYyAO0BOi
MPaBOTBOPYOCTI.

XapakTepu3youu IOPUINYHY CHITY 1 3HAYUMICTh TPABOTBOPUYOTO aKTa CYJOBOI
IPAaBOTBOPYOCTI, BapTO 3a3HAYMTH, I10: — IOPUAMYHA CHJIA IPABOTBOPUYOTO aKTa
CyJIOBOi TPaBOTBOPYOCTI 3aJie’KUTh B TOro, SKE MiICIle B CYJOBIH cucTeMi
JepKaBHUX OPTraHiB IOCIIa€ OpraH, 0 BHUJAE€ TaKl aKTU (BU3HAYAETHCA l€papXis
CYJIOBUX JI€p>KaBHUX OpPraHiB); — MPaBOTBOPYl aKTHU CYJOBOi MPABOTBOPYOCTI B
VYkpainu MOBHHHI 0€33amepeyHo BIANOBIAATH aKTaM BUIIMX CYAOBHX OPraHiB, BCI
BOHHM Pa3oM 1 KOKEH 3 HUX OKpEeMO MOBHMHHI BiJnoBigatu KoHcturyuii Ta 3akoHam
VYkpainu; — mpaBOTBOpYl aKTH CYJAO0BOi MPABOTBOPYOCTI HE MOBHHHI 3aMIHATH YH
MNIIMIHATA TPABOTBOPYI aKTH BUIIMX CYJIOBUX OpPraHiB BIAJd, 1 HABIOAKWU, BUIII
CYJIOBI OpraHH HE MalOTh MpaBa OpaTu Ha cebe BUPIIICHHS MUTaHb, SIKI HAJIEKATh J10
KOMITICTCHIIII HIKYMX CYJIOBUX OpraHiB (O3HAKa I1HCTAHIIHOCTI); — MPaBOTBOPYI
aKTU CYJOBOI MPAaBOTBOPUOCTI MOXYThb OYTH 3MIHEHI JUIIE TUMU CYJIOBUMU
opraHamu, 0 iX BUJaIW, a00 BUIIMMU CYJIOBUMH OpraHaMu; — MPABOTBOPYl aKTH

CYJIOBO1 IIPABOTBOPYOCTI 3aBX/AU MAIOTh M1J3aKOHHUI XapaKTep.
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3 ormaay Ha 1€ JOXOJUMO BHCHOBKY, IO MIPAaBOTBOPYl aKTU CYAOBOI
IPaBOTBOPUYOCTI MOKYTh BUCTYMATH SIK 30BHIIIHS (hopMa pEryIroBaHHS HOPM IpaBa
y BUIVIIAL OQIIIMHOrO JOKyMeHTa (aKTa) YHOBHOBAXKEHHX CYO €KTIB CYJIOBOIi
IIPaBOTBOPYOCTI, SKUMH BCTAHOBJIIOETHCS, CKACOBYIOTHCS, PO3’SCHIOIOTHCS MPAaBOBI
HOPMH, 3 METOIO PETYJIIOBaHHS CYJOBHUX IPaBOTBOPYUX BITHOCHH.

[TinBoasiun mpOMi>KHI BUCHOBKH, 3a3HAYMUMO, 110 IIPABOTBOPYI aKTH € OJHUM 13
OCHOBHHUX €JIEMEHTIB CYZOBOi MpaBOTBOpPYOCTI. OCKUIBKH, BIAMOBIIHO 1O aHAI3y
3araJIbHUX TIOJIOKEHb Teopil IOPUAWYHOI JISIBHOCTI Ta NPAKTHKH, pe3yJbTaTaMu
CyJIOBOI MpPaBOTBOPYOCTI Yy OyIb-IKOMY 1ii PpPI3HOBUIl BHCTYNAIOTh FOPHUIANYHI
IIPaBOTBOPYl aKTH, TaK SK CyJ0Ba NMPABOTBOPUICTh € OCOOJIMBUM BHJIOM IOPUIUYHOI
JUSITTBHOCTI, TO 1 OCOOJIMBUM €JIEMEHTOM CYJOBOi NMPAaBOTBOPUOCTI € MPaBOTBOPUI
akTh. TakoX CyAOBI IPaBOTBOPYl aKTH € pe3yJbTaTaMU CYIOBOi IMPAaBOTBOPYOCTI,
OCKUIBKM CyJ0OBa IPaBOTBOPYICTh € OJHUM 3 OCHOBHHUX PI3HOBHJIIB IPaBOTBOPYOI
ISUTBHOCTI.

CBoero weproro, H.B. Crenmk Bu3HA4ae CyIOBHM NIPaBOTBOPYMHM aKT SIK
OImyOJIIKOBaHUN B OQIIIHHUX JKEpelax JOKYMEHT CHeIllaJbHO YIOBHOBAXKEHUX
CYyJJOBUX OpraHiB, 10 3aKpiIUIIOE HOPMATUBHO-NIPABOBI MNPHUIMCH 1 Mae
3arajibHO000B’ s13K0BHM Xapaktep [161, c. 70].

JlocmipKyroun MpaBoBl HOPMU MPABOTBOPUYUX AKTIB CYJOBOi MPABOTBOPUOCTI,
MOJKHA 3a3HAYMTH, IO B HUX MICTATHCS HOPMATHUBHO-TIPABOBI aKTH CYJOBOi BIIaJH,
K1 3aTBEp/UKYIOTHCS BUIIMMH CYJOBUMH OpraHaMu 1 JO SIKHX 3aCTOCOBYIOTHCS
npoIlecyalibHI MpaBwia po3risaay crpasu. Sk Bkasye b. B. ManuiiieB, HopMaTUBHO-
MPaBOBl aKTH MICTATh HOPMH MpaBa, sIK1 SIBJISIOTH COOOI0 HE pe3yJbTaT BUPIILIECHHS
KOHKPETHOI CIpaBH, a € HACIIKOM IIJIECIIPSIMOBAHOI MPAaBOTBOPUYOiI IiSIILHOCTI
BUILMX CYJIOBUX OPraHiB, IO SBJISIOTH COOOI MpOLECyallbHI MpaBuia pPO3TISAY
CHOpIB, MOBHOBAYKEHHS 00 BCTAHOBJICHHSI SIKUX BUIIMMU CYJOBUMHU 1HCTAHIISIMU
nepeadoadeHo 3akonoM [91, c. 129].

Takox y IOpUAMYHINA JITEpaTypl € TBEPIKEHHS, 110 Pi3HI CYJI0BI IPABOTBOPYI
aKTH, SKI MPUHAMAIOTHCS CYIJOBHUMH OpraHamH, 3a0e3NneuyroThes, (PyHKLIOHYIOThH 1

B3a€EMOJIIIOTh 3 IHIIMUMHM OpraHamH, 110 B pe3yJbTaTli BUSBISAIOTHCS y NPUUHSTTI
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IIPABOTBOPYHUX AKTIB CYZ0BOI PAaBOTBOPUYOCTI.

Croroani BinOyBaeThCsl 3HAUHE 30UIBIICHHS AOCIIIKEHHS CyIOBUX CIpaB 1
HOBUX pIIIEHb CYJJIB, paHille HeBIJoMI KaTeropii cmpaB Bce dYacTilie
IPOSIBIISIOTBCA, KPIM TOTO 3pOCTa€ iX CKIATHICTh. 3A€OUIBIIOTO CyAaMm MOTPiOHO
BUPIIIYBaTH MHUTAHHS, [0 HE 3HAWIUIM CBOTO JETAJIbHOIO BPETYJIOBaHHS B
3aKOHOJIABCTB1, BOHU 3MYIIEHI 3aCTOCOBYBATH aHAJIOTIIO MpaBa Ta aHAJIOTIIO 3aKOHY,
OpoTe TpU [BOMY CYAOBI OpraHd HE MOXYTb BHXOAUTH 34 paMKHU
MPaBO3aCTOCYBAHHS 1 MPABOTBOPYMX aAKTIB CYAO0BOI MpaBoTBOpYOCTi. Hapasi Takox
MOXHa CKa3aTd, WII0 CYJIOBI MpPaBOTBOPYl AaKTU 3IMCHIOIOTH KOHTPOJIb 32
3aKOHOJIaBYOI0 1 BUKOHABUOIO BJIaJ0I0 (1HKOJIM HaBITh MOKYTh BUCTYIAaTH apOITpoM,
KOJM Il TUIKK BJIagud KOHQIIKTYIOTH y cdepl CynouuHCTBa, ab0 BHUCTYIATU SK
IpOTHBAra 3/111MCHEHHIO TIEPEBUIIICHHS CBOIX IOBHOBAYKEHB ).

3-MOMIXXK OCHOBHHUX I[IHHOCTEW MPAaBOTBOPYMX AKTIB CYAOBOI NMPABOTBOPUOCTI
BUOKPEMIIIOEMO PO3BUTOK IpaBa, L0 CIYTYe JXKEPEIOM BaXKIMBOI 1H(OpMaiii s
CyJIOBOi MPaBOTBOPYOCTI, TOOTO TMOJAETHCS HE BUMAIKOBUH, a 37€OUIBIIOTO
Oaratopa3oBuil BUITPOOOBAHUN Y CAaMHUX PI3HUX yMOBaX Marepial.

CynoBi mpaBoTBOpYl aKTH, pealli3oBytoun mnependadyeHy OCHOBHUM 3aKOHOM
VYkpainn ¢yHKIIIO CYyIOBOTO KOHTPOJIIO, MAlOTh MOXIIMBICTH CBIIOMO HE
3aCTOCOBYBAaTH 3aKOHO/aBUl aKTHU, IIO0 HOCITh HENpPAaBOBUM XapakTep, OCKUIbKU
CYJIOB1 MPAaBOTBOPUI aKTH, sIKI BCTAHOBJIIOIOTh HEBIAMOBIIHICTh MPABOTBOPUOTO aKTa
JIEP’)KaBHOTO YW IHIIOTO OpraHy Ta 3aKoHY, 3000B’s3aHl MpPUUMATH PIIICHHS
BIJIMOBITHO 10 3aKOHY. Y pa3l BH3HAHHA HEMOXJIMBOCTI 3aCTOCYBaHHS
PaBOTBOPYOr0 AaKTa, MOro i HE MOIIMPIOETHCS HA IHIIUX CYO €KTIB CYAOBOIi
MPaBOTBOPYOCTI.

[Tpu BUSBICHHI MPOTHPIYYS CYOBOTO IPABOTBOPUOTO aKTa, HOTO YACTHHU 200
IHIIOTO TPaBOTBOPYOTO aKTa, 110 Ma€ BUILY IOPUIWYHY CHITy, CyO’€KTH CYIOBOi
MPaBOTBOPYOCTI BHU3HAIOTH HOT0 HEUYMHHUM TIOBHICTIO a00 B 4YacTWUHI 3 JIHS
OPUMHATTSA YHM IHIIOTO BKAa3aHOTO 4Yacy (BH3HAYEHOTO 3aKOHOAABCTBOM). Takum
YUHOM, OpTraHHW, SKI 3AIMCHIOIOTh CYJOBY MPaBOTBOPUICTh, IMPABOMOYHI

JTUCKBaNi(piKyBaTH, TOOTO YCYHYTH OCIIOPIOBaHMI HEMPaBOBUI MPAaBOTBOPYMMA aKT, a
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TaKOXX BCl 1HIII MPaBOTBOPYI aKTH, sIKI BU3HAHI HEUMHHUMH, Ta SIKI 3a0€3MEUyI0Th
TUM CaMHUM €JJUHUHN TIPABOBUH TPOCTIP.

MoskeMOo KOHCTAaTyBaTH, 1O AISUIBHICTh CYJIOBUX MPABOTBOPUYUX OPraHiB 11010
3MIUCHEHHS CYI0BOTO KOHTPOJIIO ICTOTHO BITUBA€E HA TIPABOTBOPYICTH (B TOMY YHCITI
H Ha CyJIOBY NPaBOTBOPYICTH). AHATI3YIOUM CYJIOBY ISUIBHICTB, 37aBajiocs O, IO
CyI{ HE BUJAIOTh HOBUX MPABOTBOPYMX HOPM, aj€ iXHI PIIICHHS MPO CKAaCyBaHHS
TOTO YM 1HIIOTO MPAaBOTBOPYOTO aKTa 3/IHMCHIOIOTH MOSABY HOBUX IpaB Ta 00OB’SI3KiB
YYaCHHUKIB CYJJOBUX PETYISATUBHUX BIJIHOCHH, IIIO IO CYT1 TaKe PillICHHS O€3CYMHIBHO
BUSIBIISIETHCS] TIPABOTBOPYHM.

OckiIbKHM, CyJOBa MPAaBOTBOPUICTH HE OOMEXYETbCS JIUIIE PpPaMKaMH
MpOLEIypU MPUNUHATTA MPABOTBOPUUX PIllIEHb, BOHO TAaKOX OXOIUIIOE isUIbHICTD
JIEp’)KaBHUX OPraHiB IIOJO BHECEHHS 3MIH JO paHille NPUUHATUX MPaBOTBOPYHUX
aKTiB. 3€0UTIIOrO 31IHCHEHHS! HOPMOKOHTPOJIIO CYIOBUMU OPIaHaMU BUCTYIIAE SIK
paBOTBOpYA [ISJIBHICTh, B PE3YJIbTATl $KOI NPUIUMAIOTBCA MPABOTBOPYI aKTH
CyIOBOi  MPaBOTBOPYOCTI, IO  XapaKTEpU3YIOThCS  3arajibHOOOOB’SI3KOBUM
XapakTepoM 1 3IHCHIOIOTh HOBE PEryJIlOBaHHS BIAHOCHMH Yy cdepi cymoBoi
IPaBOTBOPYOCTI.

Oco61MBOCTI Cy/TIOBOT MPaBOTBOPYOCTI CYJIOBUX OPraHiB MOJATAIOTH Y TOMY,
0 (opMyIIFOBaHHS MPABOIMOJIOKEH OOMEKEHO HASBHUMU MPOTATMHAMH Yy TpaBi i
HOCSITh MiA3aKOHHUN xapakTtep. CyqoBl IpaBOTBOPYI aKTU HE MOBUHHI «BPUBATHUCS
B KOMIIETCHIIII0 3aKOHO/JABYOTO OpraHy 1 CTBOPIOBATH HOBI MPaBOBI HOPMH.
Pi3HOMaHITHICTh MPABOTBOPYUX AKTIB CYJA0BOI BN 3aKPIIUIIOE CYIOBY MPAKTHUKY.

CynoBi  mpaBOTBOpYUl aKTH B  YKpaiHi  3JIMCHIOIOTH  «HETAaTHUBHY
MIPaBOTBOPYICTH» 4Yepe3 CyAOoBi opraHu. ToOTO, CyZOBI NPABOTBOPYI aKTH MOXKYTh
BU3HABATU 3aKOHM Ta iX OKpeMi MOJIO)KEHHS HEKOHCTUTYLIMHMMHM, a TiJ3aKOHHI
HOPMATHBHO-TIPABOBI ~aKTH Ta 1X OKpeMi TIOJIOKEHHS — HE  TUIBKH
HEKOHCTUTYIIHHUMU, ajie 1 HE3aKOHHUMH, 1110 MA€ HACIIIKOM BTpaTy IUMU aKTaMu
YUHHOCTI.

[Ipomec y cymoBiif mMpaBOTBOPUOCTI BU3HAYAETHCS B HAYKOBIHM JIiTEpaTypi SIK

crenudiyHa AiSTIBHICTh YIIOBHOBAaXXEHUX CYJAOBUX OPraHiB JIep»KaBH 1 MOCAJI0BHUX
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oci0, HI0 BKIIOYAE CUCTEMY Jii 3 MIATOTOBKH, 3aTBEPIKEHHS Ta O(]iliifHOTrO
OTOJIOIIEHHSI CY/OBUX IMPABOTBOPYMX aKTiB. T0OOTO, MAaeThCAs HAa METI CTBOPEHHS 1
MIATPUMAaHHS CUCTEMHU IMPABOBOTO MOPSAKY Y HaJeKHOMY CTaHi, SIKHW BiAMOBinae
notpebaM TPaBOBOTO PETyNIIOBaHHS Ha Cy4aCHOMY €Talli pPO3BHUTKY CYAOBOI
IPaBOTBOPYOCTI.

CynoBi mpaBOTBOpYl AaKTH  OXOIUTIOIOTH  BCTAHOBJIEHHS  (CTBOPEHHS,
CaHKI[IOHYBaHHs, 3MIHEHHS, CKAacyBaHHs) HOPM CYyJIOBUX OpraHiB. 3a CBOIM
(GhakTHYHUM 3MICTOM CYJIOBI IIPaBOTBOPYl aKTH 3IMCHIOIOTH OpTaHi3alliitHO-
npouecyanbHl  Aii  CyO’€KTIB CyJIOBOi IpPaBOTBOPYOCTI, SIKI CIOPAMOBAaHI Ha
BCTAHOBJICHHS (CTBOPEHHSI, 3MIHY, CKACYBaHHSI) PETYJISTUBHUX HOPM.

[TpoayKT cyoBHX MPAaBOTBOPUMX aKTIB — 1€ NEPEIyCIM MPABOTBOPYI aKTH, SIKI
y BCiil CBOill CYKYyMHOCTI MICTATh CUCTEMY IOPUIMYHUX NpHUNHCIB. CBO€IO Yeproro,
HOPMH BUPAXAIOTHCS Y BUTJISA1 YMCICHHUX HOPMATHUBHHUX IOJIOKEHb, SIK1 € 3MICTOM
PI3HUX MPABOTBOPUYMX AKTIB. Y JIITEpaTypl HABOJATHCS Pi3HI Kiacudikaiii cyJoBUX
MPABOTBOPYMX aKTIB, OJHAK YCl BOHHM 3BOJSTHCS JI0 3arajibHOro MOJUIY iX Ha JBi
OCHOBHI I'PYIIX: 32 MPEIMETOM 1 3a Creliaaizaii€ero.

JloCIKYIOUH 5K O3HAKU CYJOBUX MPABOTBOPYMX AKTIB, MOTPIOHO Hacammepe.
BPaxOBYBATH, 110 aKTH € MPOJYKTOM CYJI0OBOI MPaBOTBOPYOI JiSIILHOCTI, B HI BOHU
Ha0yBalOTh CBOTO 3MICTY 1 (hOpMHU, MPUTAMAaHHUX 1M O3HAK, AKl 3aJieXkaTh Bl O3HAK
MIPaBOTBOPYUX AKTIB.

ComjanbHa pojib CyJOBOTO NMPABOTBOPUOIO aKTa IMOJIATAE Y TOMY, IO 4Yepe3
HBOT'O CY/IOB1 JIepaBHI1 OpraHu 00’ €KTUBYIOTh, BUPAKAIOTh CBOIO BOJIIO, TOBOASTH il
JI0 BIJIMOBIAHUX CYO’€KTIB MpaBOoTBOPUOCTi. CTBOPIOIOTHCS (opMaTbHO 000B’SI3KOBI
NepeyMOBH JUIs Y3TO/HKEHHS 3 11€10 BOJICIO MOBEIIHKM YYaCHUKIB Cy0’€KTIB CyJJOBOI
npaBoTBOpYOCTi. [{luM Cyn0BI MpaBOTBOPYI aKTH BILUIMBAIOTh Ha MOBEIIHKY CYJIIB,
iXHIO TISUTBHICTH, 1XHI PI3HOMaHITHI 00’ €JHAHHS, PeaTi3y0Th Y MPaBoBiit hopmi CBOT
dbynkuii. HasBui i iHmi GopMu BOJEBUSBICHHS (3asBU, 3BEPHEHHS TOINO), OJHAK
BOHH, SIK [IPABUJIO, HE MICTATh 00OB’SI3KOBUX MTPHUITHCIB.

CynoBi mpaBOTBOpYI aKTH 37eOUIBIIOTO CIPSMOBaHI Ha peani3aiii0 BUMOT

MPaBOBUX HOPM Yy KOHKPETHHX CYJIOBUX BIHOCHHAX. SIKIO MPUIHUCH, K1 MICTATHCA
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B CYZIOBHX IPaBOTBOPUYMX AKTaX, MAIOTh 3a METY JOCATHEHHS 3araJibHOTO MPaBOBOTO
epexkTy y BHJII BCTAaHOBIICHHS, 3MIHM YW TMPUIUHEHHS CYyAO0BO-IOPHUAWYHOI
peryiaMeHTallii Toro Yu 1HIIOro BUAY BITHOCHH, TO JJIS BOJII B MPaBOTBOPUYUX aKTaxX
XapaKTEepHOIO € CIPSMOBAHICTh Ha JOCATHEHHSI KOHKPETHOTO MPABOBOTO PE3YIIBTATY,
Ml SKAM HEOOXITHO PO3YMITH BHHUKHEHHS, 3MIHY YW TIPUIMHEHHS CYJIO0BHUX
npaBoBiTHOCHH. TOOTO, Cy/I0BI MPABOTBOPYI AKTH € OCHOBHUM 3aCO00M MEPEHECEHHS
BUMOT HOPMAaTHUBHUX MPHUIKCIB HA BITHOCHMHHU 3 METOIO iX YyMOpsAKyBaHHs. Taki
CyJIOBl TPaBOTBOpPYI aKTH HE TIIBKM € HEOOXITHUM €JIEeMEHTOM Yy CYJOBii
IPaBOTBOPYOCTI, ajle W BHCTYNAIOTh Yy pOJII OCOOJMBOrO pOAY IOPUIUYHHUX 1
NpaBOTBOPYMX (PaAKTIB, JO TOrO0 X 3 iX JONOMOIOK 3JIMCHIOETHCS J0OJIaTKOBA,
IHUBIlyaJIbHA pETJaMeHTaIlll BIJHOCHH, SIKa TPUBOJUTHCA B IO JIepKaBHO-
BJIQJTHOIO CHJIOIO, 1110 TTOTEHIIMHO MICTUTHCA B IOPUIUYHUX HOpMax MpaBa.

OCKUIbKM CYJOBI TPaBOTBOPYI AaKTH CIPSMOBaHI Ha peai3allilo BUMOT
IIPaBOBUX HOPM, TO O€3CYMHIBHO IPaBOBOIO OCHOBOIO iX 3A1MCHEHHS MOXYTh OyTH
TUIBKH CYZ0OBI HOPMATUBHI MPUITHCH.

HaiiGinpmr MOBHO 1 KOPCTKO PErJIaMEHTYIOThCA (PopMU  3MIMCHEHHS 1
3aKpIIUICHHS CYJIOBUX MPaBOTBOpYMX akTiB. YiTKa pernameHTaliss popMu Cya0BOro
IPABOTBOPUYOTO aKTa MOSICHIOETHCS 1 THUM, II0 HEJIOTPUMAaHHS BCTaHOBIEHUX (opM
MO’K€ COPUYUHUTH CYTT€BI MOPYIIECHHS MIPaB IPOMaJIsiH MOCaA0BUMHU 0COOaMH.

Jlo rpynu Cy10BUX MPABOTBOPUUX AKTIB HAJIEIKATh TAKOXK SIK BJIAJIHI aKTH, TaK 1
aKTU aBTOHOMHOTO peryitoBaHHs. [IpaBOTBOpYl akTW HajexaTh /10 PI3HUX YACTHUH
MEXaHi3My TMPaBOBOr0 PETYJIOBaHHS, TOOTO BCIX iX 00’€AHYE Te€, IO KOXHUM aKT
MOIIUPIOETHCST HA KOHKPETH1 MpaBoBiAHOCMHU. CyA0BI MPaBOTBOpPYl aKTU MAlOTh y
ceObe BKJIIOYATHU: MNPOQECciOHaTi3M, KOMIIETEHTHICTb, IOPUAMYHY Ta 3arajibHy
IPaMOTHICTb, SIKI TMPOSIBISAIOTBCS B OOOB’A3KOBIM  y4yacTi  KBall(piKOBaHUX,
BUCOKOIIpodeciiHnx (PaxiBI[iB Ha BCIX CTaiAX MPABOTBOPUOTO MPOIECY, TaAKOK
perjiaMeHTaIlll0 MPaBOTBOPUOT KOMIIETEHIIIi, 10 Tepeadadae TOYHE 1 TPaBUIIbHE
BU3HAUEHHS MEX KOMIIETEHIIIT CYJOBUX MPaBOTBOPUYMX OpPTaHiB.

CynoBi mpaBOTBOPYl aKTH € TUM PETYJISITOPOM, [0 MA€E MO3UTHBHO BIUIMHYTH

Ha HEMOJI0JIAHHSI MOCIII0BHOCTI Ta XaOTUYHOCTI PO3BUTKY CYA0BOi MTPaBOTBOPYOCTI.
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Takoxx TOTPIOHO 3a3HAYUTH, IO CYJOBI MPABOTBOPYI AKTU BUHUKAIOTH 4Yepe3
HEJIOJIIKM OpTraHi3aIiitHO-POoIIeCyaabHOT CTOPOHU CYAOBOi MPAaBOTBOPYOCTI, TOMY
MPaBOTBOPYl aKTH HAIUJICHI Ha TOJIMIICHHS OpraHi3aliifHOro-IPoIeCyaIbHOTO
3a0e3MeyeHHsI CyI0BO1 MPaBOTBOPYOCTI.

[IpaBoTBOpYl aKTU B CYJOBIA MPAaBOTBOPUOCTI TAKOK MOKHA BU3HAUUTHU SIK
00’€KTUBOBaHY CTOPOHY B ODIIIIHHUX CYJOBUX aKTaX, sIKi OIMOCEPEIKOBaHI1 MPaBOM,
IHTEJIEKTYaJIbHO-BOJILOBOIO, YIPABIIHCHKOIO, TPYAOBOIO AISUIbHICTIO KOMIIETEHTHHX
CYJIOBUX YCTAHOB Ta OpraHi3aiii, 110 3IHCHIOETbCS B IMEBHUX MPOLEIYPHUX 1
nporecyaibHUX ¢opmax 3a JOMOMOTOI0 CHEIIaAIbHUX IOPUANYHUX I Ta oneparii,
croco0iB 1 3aco0iB, CHPSMOBAaHMX Ha BHUPILICHHS HarajJbHUX 1 CYINEpPEWINBHX
CYCNUIbHUX 3aBJaHb 1 (PYHKIIA Ta 3 METOIO 33J0OBOJICHHS THUM CaMUM ITyOJIIYHUX ©
NPUBATHUX 1HTEPECIB.

Sxuo nmpoaHanizyBaTH 1€ BUSHAUYCHHSI, MOKHA 3a3HAYUTH, 10 BOHO:

— MPAKTUYHO OXOIUIIOE yCl1 MpaBOBI (OPMU ISIBHOCTI JEp:KaBHUX OPraHiB,
o0 3AIMCHIOIOTH CYAOBY TMPaBOTBOPYICTh (30KpeMa, MPABOBUKOHAHHS, SIKE
0e3rmocepeIHb0 He 00’ EKTUBYETHCS B OILIMHUX aKTaXx);

— IISUTBHICTh KOMIIETEHTHUX CYJI0BO-ITPAaBOTBOPYUX YCTAHOB 1 OpraHi3alliii, 1o
BUXOJUTH 32 MEXI1 (OpPM IISUIBHOCTI JepKaBH. TakuM YMHOM, MOXHA 00’ €IHATH B
OJIHE TIOHSTTS JISUTbHICTh OPTaHiB, IO 3A1MCHIOIOTH CYJIOBY MPABOTBOPUYICTH, a TAKOK
JepKaBHY 1 HEIEpKaBHY isUIbHICTh, XO4Ya KOXXHAa 3 HHUX Ma€ CBOI ICTOTHY
creniudiky, OCKIJIbKH OJIHI 3 HUX € MyOJIIYHO-BIJIAIHOIO TISIIBHICTIO, @ 1HII JI0 TaKUX
HE BIIHOCSIThCHI.

[lin cyTTIO MpaBOTBOPYMX AKTIB CYIOBOI IPABOTBOPYOCTI MOKHA PO3YyMITH
CYZIOBO-IOPUINYHY JISUTbHICTD, Ky MOXEMO BU3HAYUTH SIK OJIUH 13 BHUIIB CYJOBO-
COIIaJIbHO1 JISTIBHOCTI, IO 31ACHIOETHCS YIOBHOBAXEHUMH CYO’€KTaMu CyHO0BOT
MPaBOTBOPYOCTI 3 BHKOPUCTAHHSIM TIPABOBUX 3acO0IB 3 METOI OTPUMaHHS
IPAaBOBOTO pe3yJbTaTy, BHACIIZIOK YOro B TMpoleci (PYHKIIOHYBaHHS CYJOBHX
BIJIHOCUH BIJOYBa€TbCsl HOpMalli3allis IpaBa, WOro PO3BUTOK 1 BIPOBAKEHHS.
ToOTo0, mpaBOTBOPYI aKTH CYAO0BOI MPABOTBOPUOCTI, TOBUHHI 3/1MCHIOBAaTHCS Y chepi

npaBa ropuctamu (Ha mpodeciiftHiii OCHOBI) JIJIi OTPUMAHHS MPABOBOTO PE3yJbTaTy,
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3aJJ0OBOJICHHSI MOTpeO 1 COIlaJIbHUX I1HTEpeciB Cy0’€KTIB CyAOBOI IPaBOTBOPUYOCTI
BIJIMTOBITHO 10 BUMOT TIpaBa.

Bapro 3a3naunTH, 1m0 TeMy NPaBOTBOPYUX AaKTIB CYJOBOI MPaBOTBOPYOCTI
JOCITIIKYBaJIM 3HAYHA KUTBKICTh HAYKOBIIIB, OJJHAK JO I[LOTO Yacy Ie HE JOCSITHYTO
€JIMHOTO PO3YMIHHS MOHSTTS, TOOTO OpaKye HaBITh €IHOCTI B TepMiHoorii. Hepiako
B Teopii MpaBa BXUBAIOTHCS SK CHHOHIMU TEPMIHM «CYJOB1 MPABOTBOPUI aKTH»,
«MPaBOTBOPYI AKTH B CYJIOBIM MPABOTBOPUOCTI», «IIPABOTBOPYI MPOIECYATbHI aKTH,
«CYZIOB1 HOPMOTBOPUY1 aKTU» TouIo. L{i TepMiHU MIJIKOM MOXXYTh BUKOPUCTOBYBATHUCS
K TOTOXHI, aJi€ BOJHOYAC BOHU MOXKYTh MICTUTH Yy COO1 TaKl CMHUCJIOBI aKLIEHTH, 110
He 30iratotbca. ToOTO, BCl 3rajaHi BUIIE TEPMIHM TEOPETUKH BHKOPHUCTOBYIOTH
HEOJHO3HAUHO. [Ipu 11boMy OUIBIIICTH TEPMIHIB BXXUBAIOTHCS SIK CHHOHIMU 0€3 Oy/Ib-
SKUX MMOSCHEHb HEOOX1THOCTI BUKOPUCTAHHS TEPMIHIB OJJHAKOBOI'O 3HAUYEHHS.

B ocHoBy Takoro enemeHTa Cy/1I0BO1 MPaBOTBOPUYOCTI, SIK MIPABOTBOPYl aKTH, B
IOPUIMYHIN JIiTepaTypl MOKIAJACHO JISIIBHICTh YIOBHOBAKEHUX OpraHiB JEp>KaBH 1
MOCaJ0BUX OCIO, SIKI BKJIIOYAIOTh CHCTEMY [ 3 MIATOTOBKH, 3aTBEPHKEHHS Ta
OTOJIONIEHHS CYJIOBUX MPAaBOTBOPYMX aKTiB. TOOTO, MeTa KpPHUETHCS Y CTBOPECHHI i
HIATPUMII CyJJOBOI CHCTEMH MpaBa BIAMOBIIHO JO BUMOT Cy4aCHOI'O 3aKOHO/IaBCTBA.

[IpaBoTBOpUl aKTH CYyAOBOi MPABOTBOPYOCTI MOKHA TAKOX PO3IIISANATH SIK
OJIMH 13 BHJIIB IOPHUIWYHOI IPABOTBOPYOI MISUTBHOCTI (TIOpS 3 MPaBO3aCTOCOBHOIO,
PO3MOPSATYO0 Ta IHTEPIPETALINHOI TisUIBHICTIO), 110 BU3HAYAETHCA 3QJICKHO BIJl
XapakTepy Ta CrnocoOy TEpPeTBOPEHHS PETYIATUBHUX CYJOBUX MPABOTBOPYHX
BimHOCWH. IOpuandyHy mpaBOTBOPYY isNIbHICTP MOKHA BHU3HAUHATH SK CKJIQHHHA
MpOIEC MEePETBOPEHHSI COILIATIbHOTO B TPABOBUI TMPOIIEC CYIAOBOI MPaBOTBOPYOCTI
(To6TO Ccy0’ekTHBAIlIT 00’ €KTUBHOTO Ta 00’ €KTUBAIIIT Cy0’ €KTUBHOTO).

[IpaBoTBOpUl aKTU CYJOBOi MPABOTBOPUYOCTI XapaKTEPHU3YIOTHCS HASBHICTIO
PI3HOBEKTOPHUX NUCKYCIMHHUX MIAXOIB O PO3YMIHHS TaKOTO (PeHOMEHA, SIK Cy/I0Ba
paBOTBOPYICTh. [IpaBOTBOpYI aKTH CyMOBOI MPABOTBOPYOCTI BKIIOYAIOTH y cebe
IOpUJIMYHY TPAKTUYHY MAiSUIbHICTh, B OCHOBI SIKOT 3HAaXOAUTHCA PO3MOPSTUUIL
IHTEJIEKTyaJIbHUI XapakTep, MOB’I3aHUM 3 PO3POOKOI0, 0OTOBOPEHHSAM, MIPUHHATTIM

1 BBEJCHHSM Yy JiI0 CYJOBHUX IPABOTBOPYMX aKTIB, Kl MalTh OyTH OOyMOBJEHI
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piBHEM PO3BUTKY CYAOBOI CHCTEMH 1 3a0€3MeuyloTh MPOMOPLIHHY 3aJIEKHICTh MIXK
noTpebaMyd CydacHOi CyIOBOi CHCTEMH Ta JIOUIJIBHAM SKICHUM piBHEM
3akoHoAaBcTBa. Cy/10B1 MPABOTBOPYl aKTH CTAHOBJIATH HEOOX1JHI MOMEHTU CYJ0BO1
IPAaBOTBOPUOCTI, SKi CTPYKTYpYIOTh IpaBOBE CYJOUYMHCTBO, a OTXKE, HAAAIOTh
CyJIOBifi TIPaBOTBOPUYOCTI (opMalibHy BH3HAYCHICTh. BHUpOONCHHS JepKaBHUM
amapatoM CyJOBHX MpaBOTBOPYMX AaKTIB 32 CBOIM 3MICTOM € CYJIOBOIO
MPABOTBOPYICTIO, @ 3 TOYKU 30py CHPSIMOBAHOCTI, MPU3HAYCHHS JAHOTO MPOLECY,
MIAMTOPSAIKOBAHOCTI MOro (opMyBaHHIO MPABOBOI JIMCHOCTI, MOMEHTOM CYAOBOTO
MIPaBOTBOPYOTO MPOILIECY.

[IpaBoTBOpYUl aKTU CYJIOBOI MPABOTBOPUOCTI BUPAXKAKOTHCA y BHIJISAIL
YUCJICHHUX MTPaBOBUX MPUITKCIB, K1 € 3MICTOM PI3HUX CYJOBHUX IMPABOTBOPUUX AKTIB.
3BaXkalouu Ha L€, NPaBOTBOPYI aKTH CYAOBOI MPaBOTBOPYOCTI B IOPUIMYHIN HAyIl
MO>KHA 111€ HA3UBATH JIXKEPEIaMH PETyJIsIlii CyJJOYNHCTBA Ta CY/I0BOi €TUKH.

OTxe, OTHUM 3 OCHOBHHUX €JIEMEHTIB CYJOBOi IIPaBOTBOPUOCTI € IPaBOTBOPYL
aKTH CYJOBOi IPABOTBOPYOCTI (CYAOBI MPABOTBOPYl AKTH), SIKI MAIOTh SIK BHYTPIIIHE,
TaK 1 30BHINIHE BUPAKEHHS HOPM PETYISITUBHOTO TpaBa B CYAOYMHCTBI, IO
BUSIBISIETBCSL Yy BUIJISAAlI MUCBMOBOTO OQILIMHOIO JTOKYMEHTa YHOBHOBAXEHHUX
Cy0’€KTIB Cy/OBOi IPaBOTBOPYOCTI, SKMMU BCTAHOBIIIOIOTHCS, 3MIHIOIOTHCS YH
CKAaCOBYIOTbCS PETYJISITUBHI HOPMH, 3 METOI iX TMOJAJIBIIOTO BpPETYJIIOBAHHS.
[TpaBoTBOpPUI aKTH CyAOBOiI MPABOTBOPYOCTI TAKOXX MOXYTh MPETCHIyBaTH Ha POJIb
O0COOJIMBUX, JIOJATKOBUX JDKEpEN CyAOBOI MPaBOTBOPUOCTI B CHILy CYTTEBUX
0COOJMMBOCTEH, IO MO3BOJISIIOTH BECTH MOBY IMpPO iX MPaBOTBOPUMN XapakTep 1
BUKOHAHHS HUMH pOJII JOJATKOBOTO Jkepesa. Binrak, cyAoBi MpaBOTBOPYl aKTH
MaloTh XapakTep OQIIHHOTO JOKYMEHTa; MPUHUMAIOThCS B TEBHIN MPOIETypHO-
nporecyalbHid (PopMi; HOCSATh BIIAIHUM, OOOB’A3KOBUH XapakTep 1 MiJIATal0Th
00OB’SI3KOBOMY BHKOHAHHIO; MalOTh CBOIM 3MICTOM 3arajbHi HOPMATHBHI a0o
IHIUBITyaibHI (KOHKPETHI) IOPUAMYHI PO3’SICHEHHS; 3IHCHIOITH Oe3mocepeaHbo
PETYNIOIYHI BITMB HA MPAaBOTBOPYE CYAOYMHCTBO; MPABOBA MPHUPOAA IHX AaKTIB
BCTAHOBIIOETHCS, SIK OCOOJIMBI JOTIOMIKHI TIPABOB1 aKkTH; 3a0e3medeHi pi3HUMHU

3aco0aMu MPaBOTBOPYOCTI, B TOMY UHCII 3aXOJaMH JEp>KaBHOro mnpumycy. B
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IOPUINYHIN JITepaTypl MOXKHA II€ BUOKPEMHUTH TaKOK 1 HETUIIOBI MPAaBOTBOPYl aKTU
CYZIOBOI MPaBOTBOPUYOCTI, TOOTO aKTH, IO 3aTBEPKYIOTh MOJIOKEHHS, MIpaBmiia abo

aKTH, 11O CKJIaAdalOThCs 13 3as1B, 3BCPHCHBb TOIIO.

BucHoBku 10 po3aiay 2

1. CynoBa mpaBOTBOPUICTh — 1€ OCOOJMBUM BHJA MPAaBOTBOPYOCTI, IIO
BUPAXKAETHCS y MPOLEC] 31MCHEHHS CYJOBOI BJIaJ0K0 MPaBOTBOPYOi (DYHKII B
MO€/IHAHHI 3 11 MPaBO3aCTOCOBHOIO Ta IHTEPIPETALIHOK (DYHKIIISIMU MPU PO3TIISII
KOHKPETHOI CIIpaBH, pPE3yJbTATOM SKOi € TIPaBOIOJIOKCHHS, IO MICTATBCA Y
chopMyIbOBaHIN CyJOM MOTHBYBAJIbHIN YaCTHHI PIIIEHHS, SIKI MAlOTh 00OB’SI3KOBY
CWJIy HE JIMIIIE JIsi CTOPIH Y CIIpaBi, ajie ¥ JJid 1HIIKUX cy0’ €KTIB MpaBa BIAMOBIIHO J0
3aKOHY a00 B CWJIy NPUHIMUIIY 1€pApXIYHOCTI CYJIOBOi cUCTeMH (0OOB’S3KOBICTh
pillieHb BUINUX CYAIB JJIsi HIDKYUX a00 B CHIIYy iX MEPEKOHJIMBOCTI MPU PO3TISIL
aHaJoriyHux cnpas). Jlo cremiaibHUX O3HAK CYJ0BOI MPAaBOTBOPUOCTI HaIeXaTh
TaKi: 3JIMCHIOETBCS YHMOBHOBAXKEHUM CyO’€KTOM, TOOTO CYJOBHM OpraHOM; Mae
3B’SI30K 3 pealli3alli€elo 3aKpilUICHUX 3aKOHO/aBuO (YHKIM Cyq0BOI BJIaaH; €
MpOLIECYalbHOIO JISUIBHICTIO; 1i METOI0 € BCTAHOBJIEHHS HOPM IIpaBa; pe3yibTaT
CYZIOBO1 IIPABOTBOPYOCTI 3a(piKCOBAHUM Y CYyTOBUX MPOIECYyATbHUX JOKYMEHTAX.

OxkpeciieHO 0COOJIMBOCTI CYJIOBOI MPABOTBOPYOCTI, /10 SIKMX BIAHECEHO Taki: ii
cy0’eKTaMU BUCTYIAIOTh CYJU SIK OPTaHM JEPKaBHOI BIAJH, Bl IMEHI SIKMX JIIOTh
CyIi, IO BXOIATh JO CKJaay TMEBHOTO Cydy (3arajibHOi IOpUCOUKII, abo
KOHCTUTYIINHOT IOPUCAMKIID); 3MIMCHIOEThCS K J0AaTKOBa (YHKINS CYydy, amKe
OCHOBHHMM TPU3HAYEHHSM OYJb-SKOTO CyAy € PO3TJIsj MPaBOBUX CIIOPIB MUISTXOM
MPaBO3aCTOCYBaHHS, a HE CTBOPEHHS HOBUX HOPM IUJISXOM MPaBOTBOPYOCTI; Ma€
OyTH CaHKIIIOHOBaHa 3 OOKY BHIIIOTO MPEICTaBHUIILKOTO OpraHy JIep>KaBHOI BJIaJIA
MIEBHUM YHMHOM, SIK TIPaBUJIO, IIUIIXOM BUJAHHS CIEIIaJbHOTO 3aKOHY.

Po3kpuTo  3MICT OCHOBHMX  3arajJlbHOTEOPETUYHUX  KOHUEMIIH, 110
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XapaKTepU3ylTh NPUPOJY CYAOBOi MPABOTBOPUOCTi: 1) KOHIEMIis Mi3HAHHS
MIPABOBOI PEATbHOCTI; 2) KOHIIETIIS AISUTbHOI CYTHOCTI CYJOYMHCTBA; 3) KOHIICTIIIiS
ICTUHU  CYAJIIBCBKOTO TMpaBa; 4) KOHLEMIIS JBOEIWHOI MPUPOIU  CYAOBOI
MIPaBOTBOPYOCTI; 5) KOHIICTIISl CYIAIBCHKOT0, a00 CYIOBOTO, IpaBa; 6) KOHIICIIIis
CYJZIIBCBKOTO aKTHBI3My. 3alpOINOHOBAHO AE(IHIIIIO CYAOBOi MPABOTBOPUOCTI SK
OCOOJIMBOTO PI3HOBUAY MPaBOTBOPYOCTI, B OCHOBI SIKOTO JICKUTh BHUCBITIICHHS
GyHKIT cy0BOT BIaAM HUIIXOM HPUKHATTS CYJOBOTO PIIIEHHA, IO 3A1HCHIOETHCS
CHeliaJbHUMU YIOBHOBRXCHUMH CYJIOBUMHM OpPTaHAMH 3 METOI0 KOpETryBaHHS Ta
3MIHM HOpPM TIpaBa, sKI 3aKpiIUIIOIOTBCS aKTaX CYAOBOi MPaBOTBOPYOCTI.
BcTanoBneHo, 1110 OCTaHHSI pealli3yeThCsl BIAMOBIIHO J0 3aKOHOJABUO BU3HAYEHUX
IpOLECyaJbHUX BHUMOT, 3TIJHO 13 3aKpIIUIEHOI0 MpOLEIypOr0, WI0 MICTUTh
MIOCJIIJIOBHI 1€papX14Hi JIii Ta NOPSAJOK iX 3/A1MCHEHHS. Y CBOill mpouecyaibHii (popmi
CyZI0Ba NMPaBOTBOPYICTh MICTUTh CYKYIHICTh HPOLECYaTbHUX HOPM, IO PETYIIOIOTh
3I1ACHEHHS POLECYaJIbHUX MPOBAKEHb, MPOLECYATbHUX CTaAlM 1 MpoLEecyaTbHUX
pexuMiB. Cepesl BUIIB CyJO0BOI MPaBOTBOPUOCTI BHOKPEMJIEHO 3a: 1) 3araibHUMU
cy0’eKTaMu: TPABOTBOPYICTh CYJOBUX OpraHiB; MPaBOTBOPYICTH TI'POMAJICHKUX
00’etHaHb, TOOTO Cyay MPUCSHKHUX; 2) creliadlbHUMU CyO’ekTaMu: MiXHapOIHUMA
Cyn OOH, €BBpomneiicekuid cya 3 mpa moaunu, Cyn €Bponeiicbkoro Corosy,
KOHCTUTYIIIMHI ~ CylM, BHIII CyAM 3arajlibHOl  IOpUCAMKIIi, 3) cmocobom
MIPaBOTBOPYOCTI: YTBOPEHHSAM CyJaMH MPEUEACHTIB; 4) TEPUTOPIAIbBHUM KPUTEPIEM:
MDKHApOJIHA, HAIllOHANbHA; 5) TUIAMU  TMPAaBOBUX CHUCTEM: MDKJEp)KaBHa,
KOHTHHEHTaJbHA, 3arajibHa, KOHBEPTreHTHA; 6) CTOCOOOM HaJaHHS IOPUAWYHOI CHIIH:
periiaMeHTHa (HOPMaTUBHO-aKTHA), MpELENeHTHa; 7) QYyHKUISIMH CYJI0BO1 BIaIu:
HOPMOKOHTpPOJIbHA, KOMIIETEHIIIHA, YHi(DiKaIllliHa, perJaMeHTapHa, MPaBO3axX1CHA.
Ha miacraBi aHanizy BUAIB CYJ0BOi MPAaBOTBOPUYOCTI BUOKPEMJIEHO OCHOBHI il
GYHKIIT: CyJOBOrO MEPBUHHOTO PETrYyJIIOBaHHA HOBHUX CYCIIJIBHUX BIJHOCHH;
CYJIOBOTO OHOBJICHHS HOPMAaTHUBHO-TIPABOBOTO Marepiaiay; CyIOBOi JIKBifaIii
NporajvH y 00’€KTUBHOMY MpaBl; CyJOBOI CHCTEMAaTH3allii HOPMaTUBHO-IIPABOBOTO
matepiany. CynoBy MpaBOTBOPYICTh 3A1MCHIOIOTH BHIII Cy/JI0BI OpraHu (HaIliOHaJIbHI

Ta MIXKHAPOJIHI1), 3aralibHi, HWXKYl CYJI0B1 OpraHu, OCKUIBKH HEMOXXJIMBICTh HUKYUMU


https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%BD%D1%96_%D0%BE%D1%80%D0%B3%D0%B0%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%93%D1%80%D0%BE%D0%BC%D0%B0%D0%B4%D1%81%D1%8C%D0%BA%D1%96_%D0%BE%D0%B1%27%D1%94%D0%B4%D0%BD%D0%B0%D0%BD%D0%BD%D1%8F
https://uk.wikipedia.org/wiki/%D0%93%D1%80%D0%BE%D0%BC%D0%B0%D0%B4%D1%81%D1%8C%D0%BA%D1%96_%D0%BE%D0%B1%27%D1%94%D0%B4%D0%BD%D0%B0%D0%BD%D0%BD%D1%8F
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CYJOBUMH 1HCTAHLISMU SIK PE3YyJbTaT CBOET MPABOTBOPUYOCTI MPUIMATH JOKYMEHTH,
K1 O MaH 3araJbHO000B’ I3KOBHM XapaKTep, He 0O3Havae, 10 HIDKY1 3BUYaiiHI Cy0BI
IHCTaHIIi HE MOPOKYIOTh TMpOIeCyaldbHl aKTHU, SIKI CTBOPIOIOTh, 3MIHIOIOTH YH
IPUMTUHAIOTH CYCIIbHI BITHOCHHHU.

2. OCHOBHUMH KOMITIOHEHTaMHU CTPYKTYpPHO-(YHKIIOHATIBHOT XapaKTEPUCTUKU
CYJIOBO1 MPAaBOTBOPUOCTI €: OpraHizailiiiHa CTPYKTypa CYJIOBOI BIIaJu; pOjib CYAY Y
TIIyMa4eHHI 3aKOHIB 1 MPUUHATTI PIlIEHb HA OCHOBI YMHHOT'O 3aKOHOJABCTBA; CYAH
K OJWH 13 KIIOYOBUX YYACHHUKIB IPABOTBOPYOTO TMpoIlieCcy, IO 3a0e3MedyroTh
CTaOUIBHICTH 1 3MiHY MPABOBHX HOPM 4Y€pe3 pO3IJIsi/l CIPaB 1 BAHECEHHS PIlIEHb; IPH
YXBJICHHI pIIIEHb CYIWd TMOBUHHI JOTPUMYBATHUCh 3aKOHIB 1 BHUXOJIHUTH 3 iX
TIyMa4yeHHsI; CyIu 3/aTHI TIyMayuTH 3aKOHM Ta IPaBOBI HOPMH B KOHTEKCTI
KOHKPETHHX CIpaB, IO JO3BOJIAE iM aJaNnTyBaTH 3arajibHi HOPMHU 10 KOHKPETHHX
oOctaBuH. Lle cTBOpIO€e mpeneneHTy, siki MOKYTh BUKOPUCTOBYBATHUCS B MOAAJIBLINX
CYJIOBUX pIIIEHHAX; CyaoBa cucrema Hu3kd Kpain (Bemuka bpuranis, CIIA)
0a3yeTbcsl Ha MPEUENECHTHOMY MpaBl, A€ CYIOBI PIMIEHHS CIYT'YIOThb $IK MPaBOBI
MpereeHTH IS MalOyTHIX CYJOBHX DIIllIeHb, CyAM MAlTh MPaBO TMEPEBIPITH
3aKOHOJABCTBO Ha BIJIMOBIIHICTh KOHCTHUTYIIIi; CyJ1 3a0€3Me4y0Th CIPAaBEIIUBICT 1
MIPaBOMOPSIOK Yepe3 PO3IJIsi/L CIIPaB 1 BUHECEHHS OOIPYHTOBAHUX PIIIECHb.

JlocoipkeHo TpUpOY CYIOBOTO HOPMATHUBHO-IPABOBOTO IMPELENEHTY SK
CYJOBOTO TMPaBOTBOPYOTO akTa, IO NPUHAMAETHCS Yy TIPOIECi CYJOYMHCTBA 3a
BIJICYTHOCTI HOPMaTHBHO-TIpaBoBOi pernamenTaiii. CynoBUN TPEIEICHT MICTHTh
Ka3yaJIbHU HOPMATUBHO-NIPABOBUI NPHUIMHC, BiH € OOOB’S3KOBUM Y HACTyIHUX
aHAJIOTIYHUX CIpaBax. 3 OrJISAy Ha Te, MO B YKpaiHi HasBHA JIUIIE PETIaMEHTHA
CyJl0Ba TPAaBOTBOPYICTh, JOBEACHO HEOOXITHICTH 3alpPOBAKCHHS MPEIeACHTHOI
CYJI0BOi MMPABOTBOPUOCTI.

3. BuzHayaibHOIO O0O3HAKOI CYyJIOBOI TPABOTBOPYOCTI € 3aKPITUICHHS il
pPE3yNbTATIB 1 HOPM TIPaBa B aKTax CYJOBOi MPABOTBOPUYOCTi, OCHOBHOIO METOIO SIKUX
€ TMpaBOTBOpYl Aii, 00’€qHAHI BCTAHOBJICHHSM IIPaBUJI TOBEIIHKU (SIK JIOTIYHO
MOCJIIIOBHUX TIPABOTBOPYMX JiH Yy PI3HUX CTaAisiX CYJOBOTO IPaBOTBOPYOTO

MPOoLIECY), 1O 3aKPIMITIOITHCS B aKTaX CyA0BOi TPaBOTBOPYOCTI.
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[IpaBoTBOpPUI aKTH CYJOBOI MPABOTBOPUOCTI — 1€ IOPUAUYHI aKTH B TUCHMOBIM
dbopwmi, 10 BKIIOYAOTh Y ceO€ HOPMATHBHO-IIPABOBI MPHUITUCH, 110, CBOEIO YEProlo,
PeryJIIoI0Th JISUTBHICTh BIAMOBIJHUX CYJOBHX OpPraHiB 1 BU3HAYaIOTh MOPSJIOK Ta
Opraizaifito cyjaoBux oprasis. [1i cyJoBUM MpaBOTBOPYMM aKTOM 3aMPONOHOBAHO
PO3YMITH pe3yJbTaT BOJIECBUSBICHHS CIELIATbHO YITOBHOBAKEHUX CYJOBUX OPraHiB,
KM 3aKpIIJICHO HOPMATHBHO-TPABOBI MPUIUCH, Y BUTIISIL O(MIMIHHOTO TOKYMEHTA,
OIy0JIIKOBaHOTO B ODIIHUX BUAAHHSX, 1110 Ma€ 3aralbHO000B’ I3KOBHIA XapaKTep.

JIo HOpMaTUBHO-MPABOBOrO 3MICTY CYJOBUX MPABOTBOPYMX AKTIB BiJIHECEHO
HAsBHICTh y HHUX 3araJIbHUX TPaBUJ TOBEIIHKH, IO MOIIUPIOIOTH CBOIO [0 Ha
HEBHU3HAYEHE KOJIO 0C10, a TAKOXK HE BUUYEPITYIOTh 1110 (PakTOM 3acTocyBaHHA. CynoBi
MpPaBOTBOPYl aKTU MOXYTh HaOyBaTH TakuxX (OpM: CyIOBOIO HOPMAaTHBHO-
IIPABOBOTO MPEILEICHTY Ta CyIOBOTO HOPMATHBHO-IIPABOBOTO aKTa. 3ampONOHOBAHO
JI0 CyJOBHX MIPABOTBOPYMX akTiB 1 (OpM Cyq0BOI MPABOTBOPUOCTI BITHOCHUTH
pe3ynbTaTH, sIKi 3A1MCHIOIOTHCS B MPOIIEC] CYJIOBOI MPaBOTBOPYOCTI, TOOTO CyAOBI
HOPMATHUBHO-IIPABOBI MIPELEACHTH Ta CYAO0B1 perIaMeHTH.

BuokpemiieHO Taki MiIXoaW IO PO3YMIHHSA aKTiB CYJOBOi MPaBOTBOPUYOCTI:
MPaBOTBOPYl pIIICHHS, WI0 CTBOPIOIOTBCS Yy TPOIECi ISUIBHOCTI  CYJOBUX
MPaBOTBOPYUX OpraHiB (31€0UTBIIOTO CY/IB BUIIMX I1HCTAHIIIN) Ta FOPUCAMKIIIHHA
TUSTIBHICTD, KOTpPa 31HCHIOE TPABOBHI 3aXUCT; 00’ €qHAHHS PO3YMIHHS CYJIOBUX
MPABOTBOPYMX PIIIECHb PI3HUX 1HCTAHIIM CYAIB 13 CYJIOBOIO JisIbHICTIO; TIyMadeHHs
MPaBOTBOPYHUX PINIEHb Yy CYAOBIM NPAKTHUINl SK 3araJbHUN PE3yNbTaT MisUIbHOCTI
YIOBHOBOXEHUX CyO’€KTIB  CyJOBOI MPaBOTBOPYOCTI; CYAOBI  pEryJsATHUBHI
MOJIO’KEHHS, HA OCHOBI1 SIKUX YXBAJTIOETHCS HOBE PIIICHHS, IO € 000B’SI3KOBUM IS
cyny Tiei camoi a00 HIDKYOI 1HCTAHII MpU BUPIMIEHHI B MailOyTHROMY BCIX
aHAJOTIYHUX crpaB 1 curyamnid. OKpiM TOTO, 3ampONOHOBAHO PO3TJISIATH aKTU
CYZIOBOi MPaBOTBOPUOCTI SIK TOKYMEHTH, 10 BKa3ylOTh Ha ii 30BHIIIHBO BHPAXEHUN
pE3yNbTaT; K JIii, 0 BKAa3yIOTh Ha BHYTPIIIHIM acleKT CylI0BOi MPaBOTBOPYOCTI, Ta
MIPaBOTBOPY1 aKTH SIK OpPTaHi3aliiiHy CylI0BY CIIPSIMOBAHICTh — CIIEIiali30BaHl HOPMHU
npaBa, sKi MOKYTh CKaCyBaTH YU 3MIHUTH iX. /0 OCHOBHHMX O3HAaK aKTiB y CyIOBIH

MPaBOTBOPYOCTI  SIK  JIOKYMEHTIB  BIJIHECEHO: Cy0O’€KTaMHU  IPaBOTBOPYOCTI
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BUCTYTAIOTh CYJIOB1 JepaBH1 OpraHH; CIPSIMOBAHICTh Ha 3yMOBJICHICTh IOPUANYHUX
HACNIJIKIB; BHPAXECHHSI CYCNUIbHUX, TPYMOBUX Ta IHAUBIAyadbHUX I1HTEPECIB;
OpPUINMAIOTBbCS  JIMIIE  CIEHIaJbHO-YIIOBHOBAKEHUMU  CyO’€KTaMH;  3aBXKIU
BUPQXaIOThCSI B JOKYMEHTaNbHIA (OpMi; 3MICT CKJIQJa€ThCs 3 HOPMATUBHO-
MIPAaBOBUX IPHUIHUCIB (K1 MalOTh 3arajlbHOOOOB’SI3KOBUM 1 HOPMATHUBHUM XapakTep);
MO>KJIMBE OMPIIIIOAHEHHS CYJIOBUX MPABOTBOPUUX AKTIB B OPIIIHHUX KEpenax.

CynoBi mpaBOTBOpYI aKTH MOXKYTh OyTH: 3arajibHOJEPKaBHUMHU (HIIOTH IO
BCiil TepuTOpli Jep)kaBU), PETiOHAJbHMMHU (JIIFOTh Ha KOHKPETHIA TepuTopii) Ta
MICIIEBUMHM (JI1FOTh BIAMOBIIHO A0 KOHKPETHOIO CYJ0BOro oprany). CTOCOBHO Xk Ail
CYJIOBUX MPAaBOTBOPYUX AKTIB LIOJI0 KOJA OCI0, TO TaKl aKTU MAIOTh IOPUIUYHY CHITY
1 BIUTUB Ha BCIX 0Ci0, 5Kl € yYaCHUKAMH CYJI0OBOi PABOTBOPUOCTI.

KOpunnyna cuiia akra cyJJ0BO1 MPAaBOTBOPUYOCTI 3aJI€XKHUTh BiJl TOTO, AK€ MICIE
B CYJIOBI cHCTEeMI JEep>KaBHHX OpraHiB IIOCiJIa€ oOpraH, M0 BHJA€ TaKi aKTU
(BU3HAUYAETHCS 1€papXisl CyIOBHUX JEp>KaBHUX OpraiB). 3po0JICHO BHCHOBOK, IO
PaBOTBOPYl AKTH CYJOBOI NPABOTBOPYOCTI B YKpaiHW: NOBUHHI 0Oe€33amepeyvHo
BIJINIOBIJIATH aKTaM BUIIMX CYJIOBUX OPraHiB, BCl BOHU Pa30M 1 KOKEH 3 HUX OKPEMO
MaroTh Bianosizatd KOHCTUTYLII Ta 3akOHaM YKpaiHW; HE MOBHHHI 3aMIHATH YH
MIJIMIHATA TPABOTBOPYl aKTH BHIIMX CYJOBHX OpraHiB BiaAu, 1 HABIAKW, BHII
CyJIOBI OpraHH HE MalOTh MpaBa OpaTu Ha cebe BUPIIICHHS MUTaHb, SIKI HAJIEXKATh J10
KOMIIETEHLIII HMKYUX CYJOBUX OpraHiB (O3HAaKa 1HCTAHUIWHOCTI); MOXYTb OyTH
3MIHEH1 JIUIe TUMU CYJOBUMHU OpraHaMu, IO iX BHAaIU, a00 BUIIUMHU CYJOBUMU
OpraHaMu; 3aBKJI1 MArOTh MiA3aKOHHHIA XapaKTep.

CynoBi mpaBOTBOpYl AaKTH MalTh XapakTep OMIMIAHOrO JOKYMEHTa;
MPUIMAIOTECST B TEBHINM MPOIEAYypPHO-TIPONeCYanbHIA (QopMi; HOCATH BJIAJTHHM,
00O0B’SI3KOBUIM XapakTep 1 MiJISAraloTh O0OB’SI3KOBOMY BHKOHAHHIO; MarOTh CBOIM
3MICTOM 3arajJibHi HOPMAaTWBHI a00 I1HAWBIAyalbHI (KOHKPETHI) IOPUANYHI
pO3’SCHEeHHS; 3IHMCHIOIOTH O€3MOocepelHbO PEryNoIUnid BIUIMB Ha IMPaBOTBOPYE
CYJIOYMHCTBO; TTPaBOBA MPUPO/JIA IIUX AKTIB BCTAHOBIIIOETHCS SIK OCOOIMBI JIOMIOMIXKHI
MpaBOBl aKTH; 3a0e3MedyeHi pI3HUMH 3aco0aMy MPaBOTBOPYOCTI, B TOMY YHCIII

3aX0/IaMH JIEP>KaBHOTO MIPUMYCY.
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PO3/ILI 3
CYJOBA IIPABOTBOPUYICTh Y CYYACHHUX ITPABOBUX
CHUCTEMAX I HIEPCIIEKTHUBH ii PO3BUTKY B YKPAIHI

3.1 CynoBa npaBoTBOPYICTH Y NPABOBUX CHCTEMAX AHIJIO-AaMEPUKAHCHKOI

NpaBoBoi CiM’I

AHr0-aMepuKaHChbka MpaBoBa CIM’S — I€ OJHA 3 HAWUNOIIMPEHIMX 1
HaWCTapilMX TMPaBOBUX CiMEH CBITY. AKTHBHA KOJIOHI3aTOpPChbKa TOJIITHKA
bputancekoi iMmepii, a 3rogoM 1 nojituka bpurancekoi ChiBapyxHocti Hariii
CIPHSUIA 3apOJKEHHIO aHTJINCHKOI MPAaBOBOi CHCTEMHM, HA MPUHIIMIIAX 1 METOJaxX
SAKO1 IPYHTYIOTBCS IIPABOBI CHCTEMH KOJIMIIHIX OpHTaHChKUX KoyioHik (IHmii,
Kanangu, CIIA). AHrimo-amepukaHChbKa IpaBoBa cIM’sa (CIM’s 3arajbHOroO IpaBa
(common law)) — e CyKYIHICTh HaIllOHAJILHUX MPABOBHX CHUCTEM, III0 MAalOTh CBOIM
ICTOpUYHUM JDKEPEJIOM aHTTINChKE 3arajJibHe MPaBO, CXOXKICTh B OCHOBHHX 3acaaax
MPaBOBOTO PEryJIOBaHHS, MOAIOHI PHUCHU CTPYKTypU TIpaBa 3 MPEBATIOBAHHSIM
MpOIIECyaTbHOTO TIpaBa, OJHOMAHITHE PO3YMIHHS TPUPOAM HOPMHU TpaBa sIK
Ka3yaJbHOTO TMpaBuiia MOBEAIHKH, CTBOPEHOTO CYJOBOIO MPAKTHKOIO, Ta JOMIHYIOYO1
dbopmu mIpaBa — Cy10BOTO TIipereaeHTy [122].

Ha npoTtuBary poMaHo-repMaHChbKiil MpaBoBii CIM’i, aHINIIMCbKOMY MpaBy He
BJIACTHBE OHOBIIEHHS HAa OCHOBI PHMCBHKOTO TMpaBa, BOHO, CBOEIO UEProlo, HE
3a3HaBaio  koxu(ikamii.  Bigrak,  aHrIO-amMepuKaHChKa ~— MpaBOBa  CIM A
XapaKTEPHU3Y€EThCS JOMIHYBaHHSM CYIOBOTO TMPEIEACHTY SIK OCHOBHOT'O JDKEpela
npaBa. Jlo aHrI0-aMepUKaHCHKOT TPABOBOi CiM’1 BITHOCSTHCS TPABOBI CHCTEMH
Amnrnii Ta Yenscy, [liBaiunoi Ipmannii, ABctpanii, CIIIA, Kanagu, HoBoi 3enanmii,
okpemux kpain bpurancbkoi CriBApyKHOCTI.

HayxkoBii B icTopii aHTJIACHKOTO TMpaBa BHOKPEMIIIOIOTh YOTUPU OCHOBHUX

neploIu:
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[ mepiog — mo 1066 p. — Ha TO# Yac 3araJbHOTO TpaBa HE ICHYBajO, TOMY
MPaBOCY//sl 3MIMCHIOBAJIOCS HA MiJACTaBl MicieBux 3BW4YAiB. [licis 3aBoroBaHHS
AHIITII0 HOPMaHU TPABOCYJIS MPOJIOBKYE 3/1MCHIOBATUCS HA MMiJICTaBl 3BUYAEBOTO
mpaBa MICIIEBOTO XapaKTepy.

Il mepion — 1066 — 1485 pp. (no BcraHoBieHHsA auHaAcTii TromopiB) —
YTBEP/KEHHSI 3arajbHOTO TMpaBa W BIAXIA BIJ JIOKaJbHUX 3BUYaiB. Biache
aHriiicbkke TpaBo OyJ0 CTBOpEHE KOPOJIBCHKUMHU CyJdaMu (CyAaMmH 3arajibHOro
npaBa), BTpy4aHHs SIKUX OOMEXKYyBajocCs TphOMa KaTEropisMU CIIpaB: CIpaBaMH, 110
CTOCYBAJIMCh KOPOJIBCHKUX (PIHAHCIB;, CIpaBaMH, SKI CTOCYBaJIUCA 3€MEJIbHOL
BJIACHOCTI Ta HEPYXOMOCTI; TSKKUMH KPUMIHATBHUMH 3JIOYHMHAMH, 110 TTOPYITYBaJIN
MUp y KOopomiBCTBI. [103a KOpOJIIBCHKOIO FOPUCTUKINIEIO TIepeOyBaIu yCi 1HII CIIPaBH,
10 BIIHOCWJIMCH 10 KOMIIETEHIIi cyaiB rpadcTs, (peonanbHux ad0 HEPKOBHUX CYI.
Biarak, HampuKiHIll CEpeHIX BIKIB KOPOJIBCHKI CyJIU MEPETBOPUIIKMCS Ha €JIMHUN
Opras MpaBoCy/Jis, CTBOPUBIIN CUCTEMY HOPM, 1110 Hapa3i € 3arajJbHUM IIPABOM.

I nepion — 1485 — 1832 pp. — PO3KBIT 3arajbHOrO MpaBa Ta 3apOHKCHHS
JI0JIaTKOBO1 MPABOBOI CUCTEMHU — MPaBa CIPABEIJIUNBOCTI, 1110 BUPAXKAIOCS B TOMY, IO
CTOpOHA, sIKa Tporpaia CIpaBy B KOPOJIBCHKOMY Cy/i, 3BepTaiacs 3 MPOXaHHSIM 0
KOpOJISI 3aKJIMKAaTH TPOTUJICKHY CTOPOHY KOPOJIBCHKMM BEIHHSAM JO TiAHOI
NMOBEAIHKU. SIK TpaBUiIO, Taki MPOXaHHS MEPEaBAIKC KOPOJIEM JIOPAY-KaHIIepy —
«OXOPOHIIEBI COBICTI KOPOJIS», IKUM JJISI iX po3riisany Oyio po3poOJieHO mpoleaypy,
BIJIMIHHY BiJl TIPOLIEyPU KOPOJIIBCHKOTO CyHy, 110 B MOAAJBIIOMY CIPHSIIO TMOSBI
IpaBa CIPAaBEATUBOCTI — KOMIUIEKCY CIEHialbHUX MPAaBOBUX HOPM KaHILIEPCHKOTO
CyIy, IO € YaCTHHOIO aHTIIIHCHKOTO MpaBa.

IV mepiog — 1832 p. — norenep — 3araibHe NPABO 3ITKHYJIOCA 3 HEOAYCHUM
PO3BUTKOM 3aKOHOJIABCTBA, MaJI0 MPUCTOCOBYBATHCH JI0 CYCIIJIbCTBA, JI€ MOCTIHHO
3pocTa€ 3HAYCHHS JEp)KaBHOI afmiHicTparii. Y apyriii momoBuHi XIX cT.
BiI0OyBa€eThCS pedopMallisi aHTIIIACHKOTO MpaBa, MPUUMAIOTECS AKTH MPO CyI0yCTpin
(1875 p.), SIKUMH JIKBIIYIOTHCS BIAMIHHOCTI MIX CyJaMd 3arajbHOTO IpaBa 1
KaHIIEPCHKUMH CyJIaMH CIIPaBEIMBOCTI, TOOTO HOPMH 3arajbHOTO TpaBa (CIpaBu

PO3MIISIIANUCS IIJIIXOM YCHOI MPOLIEAYPH) 3aCTOCOBYIOTHCS MOPST 3 HOpPMaMHU IpaBa
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CHPaBEIMBOCTI (CIIPaBH PO3TISAAIUCS MEPEBAKHO LUISIXOM MUCHMOBOI IPOLIEAYPH)
[122].

Biarak, 3aranpHe mpaBo Ta MPaBO CIPABEIIMBOCTI € CKIAJOBUMHU YaCTUHAMU
CHUCTEeMH aHIJIIMCHKOrO TMpaBa. Y Haylll Ha MO3HAYEHHS aHIJIO-aMEPUKAHCHKOI
MPaBOBOI CiM’1 YaCTO BUKOPUCTOBYIOTHCS M 1HII HA3BH, 30KpPEMa «aHTJIOCAKCOHCHKE
npaBo» Ta «3arajibHe mpaBo» [41]. AHai30M HAyKOBOI JITEpaTypu BUOKPEMIICHO
OCHOBHI O3HaKd Cy4YacCHOI aHIJIO-aMEPUKAHCHKOi MPaBOBOi CHUCTEMH, a CaMe:
— TOMIHYBaHHS CyZIOBOTO MPEIIE/ICHTY SIK OCHOBHOI'O JIPKEpeJia MpaBa; — PO3LUIMPEHHS
cdepu 3acTOCyBaHHS HOPMAaTHBHO-TIPABOBOTO aKTa SIK JKepesa mpaBa (0JHaK Hapasi
HOPMATHUBHO-TIPABOBHI aKT HE Mae€ TMepeBard INepe] CyIOBUM IMPEIEICHTOM);
— HEe3HAUYHMUM piBeHb KoAMQIKaIll MpaBa; — HE3HAYHUI BIUIMB PUMCBHKOTO IpaBa Ha
PO3BUTOK Ta CTPYKTYpY IPaBOBOi CHCTEMH; — MOJIJ MpaBa Ha 3arajbHE MPaBO Ta
IpaBO CHPaBEIMBOCTI W BIJACYTHICTh MOJIIY TpaBa Ha MyOJi4HE Ta MPUBATHE;
— IPIOPUTET MIPOLECYATILHOTO MpaBa nepes MarepianbHuM [41].

BaxnuBo, mo Ha BiAMIHY BiJ pPOMaHO-T€PMAHCHKOI IPABOBOI CIM’i, [€
BUOKPEMIIIOIOTHCS JIBl MIATPYNH — POMAaHChKa Ta F€PMaHChKa, aHIJIO-aMEPUKaHChKA
NIArpyn HEMae, TOMY 10 Ha (pOpMyBaHHS MPABOBUX CUCTEM KOJIMIIHIX OpPUTAHCHKUX
KOJIOHIM BIUTMBAJIO JIOKAJIbHE 3BUYAEBE TIPABO TA PEIITiiHI HOPMHU.

daxiBIli HAroJOIIYIOTh Ha HEIOILILHOCTI OTOTOXHEHHS IPABOBOI CHCTEMH
AHrmii 3 npaBoBOowW cucteMor BenukoOputaHii Ta BpuTaHChKOI CHIBAPYXHOCTI
Haiii. HopmaTuBHa it aHTTIHCHKOTO MpaBa 0OMEXY€EThCS JIUIIE TEPUTOPIEr0 AHTIIIT
Tta Yenbcy, ockinbku otmannig, [liBaiuna Ipnanaisa, octpieB Men Ta Jla-Manchki
OCTPOBH MalOTh BJIaCHI MpaBoBi cucteMu [41].

Cnonyuene KopomiBCTBO Ma€e Tpu OKpeMi IpaBOBI CUCTEMM; TIO OJHIN 1 AHTIIT
ta Yensci, [Hotnanaii ta IliBniuniid Ipnanaii, mo nepeadayeHo MOro 1CTOPUYHUM
noxo/keHHsM, koiu IlloTmammis Tta Ipnanmis, a mizHime IliBHiuna Ipmanmis,
30eperyiv BIacHI IPaBOBl CUCTEMHU Ta TPAJUIlli BIMOBIIHO 10 AKTIB mMpo YHi0 abo

AxriB mpo Coro3”> 1707 ta 1800 pp.

2 Ipumimka. Akt npo YHiro a0o Akt npo Coro3 — 3aKOHOJJABYHH aKT, yXBaJeHU# ynpoaosxk 1706 i 1707 poky
napjaMeHTaMu AHDTIHCHKOro KoposiBcTBa Ta IIIoTmaHACEKOro KOPOJIiBCTBA PO YTBOPCHHS €TUHOI ICP>KaBHU, HA3BaHOT
KoponisctBoMm Bennkoi bpuranii.
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Cucrema mpaBoOCyAlsi € OAHIEIO 3 TPHOX TUIOK AepkaBu. JIBl I1HII TUIKH —
BUKOHaBYa, a00 yps, 1 3aKOHOJaBYa, TOOTO JBI MajlaTH MapiaaMeHTy. Y OUIBIIOCTI
JTEMOKPATHYHUX KpaiH Il TPH TIIKU Jep>KaBU BIJTOKPEMJICHI oaHa Bij omaHOI. BoHHM
MaloTh poii Ta (yHKIi, SKi BU3HAUYEHI B MUCHMOBHX KOHCTHUTYIISIX, 3aM00iraroun
KOHIICHTpAIlii BJaau B OyJb-sIKIM OJHINA TUII BIaJW Ta JO3BOJISIOYM KOXHIM Tl
CIIY)KUTH JIJIE CTPUMYBAHHS JBOX 1HIIUX T'JIOK (IO BIAIM).

Cnonyuene KopomiBcTBO, SIK BiIOMO 1 Maibke yHIKaIbHO, HE Ma€ KOHCTHUTYIII],
SIKA MiCTHTBCS B TIHCHMOBOMY KOHCTHTYLIHHOMY JIOKyMEHTi. Floro MoHa 3HalTH B
cTaTyTax, MPUHAHATHX TapjJaMEHTOM, 1 B 3arajbHOMY IIpaBi, SKE PO3BHBAIOCS
IPOTATOM CTOJITh Y PIMICHHSIX CyAiB. BIACYTHICTh MMCHbMOBOI KOHCTUTYLII € OJJHUM
13 HACIIKIB TOTO, SK PO3BUBAIMUCS HUHINIHI TpaBoBl IHCTUTYTH CHOJIY4EeHOTO
KopomieerBa 3 1066 p., sKl, K BiIOMO HE pO3AUIMIM (YHKLII Ta MOBHOBAKEHHS
TPHOX PI3HUX TUIOK JEPKaBH — BUKOHABYO1, 3aKOHOaBYO1 Ta Cy/10BOi.

Ictopuuno y CnomydeHomy KopomiBcTBI € 6araTo HpHKIaaiB 3MIIIyBaHHS
poseit. Odic nopaa-kanipiepa OyB SICKpaBUM MPUKIAAOM TOro, K OpUTaHCHKa
KOHCTHUTYIIISl HE PO3JUISAIA, a 3MIllTyBaja TP TUIKU JepkaBu. Tak, g0 ki XIX cT.
CYJZIl MOTJIM OOMpAaTUCS JeNmyTaTaMH MapiaaMeHTy, a B JI€IKUX BHMAAKaxX CyaAJll, TaKl
SK JIOPA-TOJIOBHUU CY/JIsSI, BXOJAWIM JI0 CKJIaAy KaOiHETY MIHICTPIB 1, TAKUM YHUHOM,
Oynu wieHnamu ypsany. Jlopa-kanipiep OyB cTapiimM MiHICTPOM KaOiHETY MIiHICTPIB 1,
OT)K€, YJIEHOM BHMKOHABUOi BJIaJiU, CYAJCI0 Ta IJaBOI CYJOBOi Biagu AHIII Ta
VYenncy, a TaKOXK WICHOM 3aKOHOAaBYOi Blaau, GaKTUUYHO 0COOO0I0, SIKa TOJOBYBAJa
Ha obroBopeHHsx [lamatu nopaiB, paxkTuyHO #oro crikepom. Jluiie moynmHarouu 3
1960-x pokiB JIOpA-KaHIJIEp pijaiie cTaB oOiiiMaB Mmocaay Cyiidl, BiH MPOJOBKYBaB
npu3HayaTu cyaaiB. Jlo Toro x B pe3ynbTaTi pedopm, 3apoBaKEHUX 3aKOHOM PO
cynu 1971 p., cyau mianopsaIKOBYBaIUCh IIEHTPATILHOMY Ypsay Ta JOPy-KaHILIEpy.
JIume y 2003 p., KoM ypsii 3alpolOHYBaB CKacyBaTH IOCaAy JIOpJa-KaHILIEepa.
3akoH mpo KoHCTUTYIIHHY pedopmy 2005 p. dakTuuHO 1M030aBUB JIOpa-KaHIIEpa
nmocajau CyAjl Ta TOJIOBH CYyJIOBOi cucTeMu AHIII Ta YenbCy, a TaKoX MOCaau
ciikepa [lamatu nopais, yum GaxTudHO OYII0 TapaHTOBAHO MOAAIBITY HE3AJIEKHICTh

CyJIOBOi BJaaH, SiKa HEce OCOOJIMBY BIJAMOBIAAIBHICT 3a HE3aJC)KHE 3I1MCHEHHS
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npaBocyaas. Bepxosuuii Cyn, ctBopenuii y 2009 p., € HaUBUIIIMM CYJOBUM OPraHOM
Kpainu, mo ¢akTuyHo 3aMiHuB [lamaty JopjiB sSIK OpraH amensiiiHOl 1HCTaHIII.
BepxoBnuit Cyn BenukoOpuTaHii Bupilllye CKJIaJHI MPaBOBI MUTaHHS, BKIIOYAIOYH
KOHCTHUTYIIHHI CIIpaBH, Ta BIAIrpa€ BXKIUBY POJb Y BU3HAYCHHI IpaBa KpaiHH.

Hapasi y Benukiii bpurtanii mij CyJI0BOIO NPaBOTBOPUYICTIO PO3YyMIETHCS
Ipoliec, 3a JTIOTIOMOIOI0 SKOTO CYAJ1 CBOIMHU PIIIEHHSMH Ta TIYMAauy€HHSAMH 3aKOHY
CTBOPIOIOTH HOBI MPaBOBI MPHUHITMNHN Ta MpaBwia. Llei mporec Takox BiIOMHM K
3arajbHe MpaBo abo Cy/A11BChKE MPaBo.

BianoBinHO 10 cUCTEMH 3arajibHOrO MpaBa, sika BUKOPUCTOBYEThCA y Benukiit
Bbpuranii Ta iHmmMX Kpainax, Hanpukiaag y Crnonydenux lltatax, cyaal MaloTh IpaBo
TIYMAauWTH Ta 3aCTOCOBYBATH 3aKOH Yy KOHKPETHHX crpaBax. CBOIMH PillICHHIMH
CyIJl MOXYTh BCTAHOBJIIOBaTM HOBI NPAaBOBl MPUHLMIIMA Ta MpaBuja, Kl IMOTIM
MOXYTbh OyTH 3aCTOCOBaHI B MalOYTHIX CIpaBax.

Ha po3BuTOK CynoBOI NMpaBOTBOPUOCTI B CYAOBIM CHCTEMI KpaiHH YHHSTH
BIUIUB CYJIOBUI MPELEACHT, AISUTbHICTh aleNSIIAHUX CYIIB.

[IpenieaeHT, CBOEIO Yeproro, BUMArae BiJi HKUYUX CY/IB BUKOHYBATH PIIICHHS
BUIIMX CYyIIB y TOAIOHHMX CIpaBax, CTBOPIOIOUM 1€pApPXIUYHY CUCTEMY CYAOBHUX
piteHb. AnensimiiiHi x cyau, Taki sk BepxoBauit Cyja, MamTh MOBHOBaKECHHS
CKaCOBYBATH IOMEPE/IHI PIllIEHHS Ta BCTAHOBJIIOBATH HOBI MPABOB1 MPUHIIUITA. 3aKOH
npo mpaBa jroauHu 1998 p. cTaB i CyAdiB JOJATKOBUM 1HCTPYMEHTOM JIJisi
TJIYMau€HHS Ta PO3BUTKY 3aKOHOJIABCTBA, 30KpeMa 11100 MUTaHb MPaB JIOUHU.

Xoua cymoBa MPaBOTBOPYICTh € BAXJIMBUM AacleKTOM IPaBOBOi CHCTEMHU
BenukoOpuTtaHii, BOHO MIJAMA€ThCA KPUTULL Ta AUCKycisiM. OpjHi  (daxiBIi
CTBEPUKYIOTh, IO CYJJl NEPEeBUIIYIOTh CBOI MOBHOBAXKEHHS 1 BTPYYarOThCS B
JISUTBHICTh 3aKOHOJIAaBYOi BJIQJW, TOJI SK IHINI TEPEeKOHaHl, IO II€ BaXJIUBUU
KOMITOHEHT IPABOBOi CHUCTEMH, SKUU JI03BOJISIE PO3BHBATH IMPABO Y BIANOBIAL Ha
3MiIHY CYCHIJIBbHUX MOTPEO 1 LIHHOCTEH.

Bapro 3a3znauutu, mo mnpaBy CHIA BiacTuBi cBOi crneuu@iyHi puUCH, IO
dopMyBaucs BIPOJOBXK PO3BUTKY IPAaBOBOI CHUCTEMH. 3arajoM Yy HOPUINYHIN

JiTEpaTypl BUOKPEMITIOIOTh TaKl €Tanu po3BUTKY NpaBoBoi cuctemu CLIA:
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1. ETan 3aranpHOTO aHTUIIACHKOTO MpaBa (BiJ 3aCHYBAHHS MEPIIUX KOJIOHIN Ha
nouatky XVIIlcr. go BiiiHM 3a He3anexHictb 1776—1783 pp.). Amnrmiiceki
KOJIOHICTH, K1 TIOCEJISITUCS Ha MIBHIYHOAMEPUKAHCHKUX 3€MJISIX, IPUHECIH 3 COOOIO 1
3arajpHE aHTiCchKe mpaBo. [IpoTe Maiike oapa3y CTaIo 3pO3yMLIO, IO HE BCI HOTO
MOJIOKEHHSI MOXKYTh JisTH B AMepuiii. Y 1608 p. y «cnpasi KanbBiHa» aHTIIHCHKUIMA
CyJl BUHIC PIIIEHHS, 3T1THO 3 SIKUM B AMEpHIIl Ma€ 3aCTOCOBYBATHUCS 3arajibHe MPaBo
Amnrmii Ta 3aKOHHM, BUAAHI 10 KoJoHi3amii Amepuku. OCKUTbKM TepIla aHTIIHChKA
koJioHis (Biprinis) Oymna 3acHoBana y 1607 p., came 3 IbOro 4acy B AMEpHIIll MoYajo
JIATH 3arajibHe MpaBo. BUIBIIICTh aHTIIMCHKUX 3aKOHIB B3arajl HE BIANOBIIAIU
aMEpUKAHCHKUM YMOBaM 1 HE MOTJHM 3acTocoByBaTthcA. DaKTUYHO K disUTH
eMi30JIMYHI PO3MOPSIHKEHHST MICLIEBOI BJIaJld Ta MPUMITUBHE MPaBO, 3aCHOBAHE Ha
noyiokeHHsx bi0mii, Manu Micue cnpodbu koaudikaili, IpoTe 4Yepe3 BIACYTHICTb
YHIBEPCUTETIB UM X04ya O JOCTaTHhO OCBIYEHUX (PaxiBI[iB y Tally3l MpaBa, MPUAHATI
KOJIEKCH, Hampukiag, MaccauyceTrchbkuii kojmekc 1634 p., Oyid HaCTUIBKH
MPUMITUBHUMH, 1[0 HE MAJIM HIYOTO CIUIBHOTO 3 TeXHIKOI0 Komudikamii. ¥ XVIII cr.
3 MOCUJICHHSIM 1CTIAaHCHKUX Ta (PaHIly3bKUX KOJIOHIM aMepPUKAHChKI Cy/Id MOYMHAIOTh
3aCTOCOBYBATH AHTIIIMCHKI 3aKOHMW, MPUUHATI BXKE MICisl KoJIOHI3awii (3aKoH Mpo
miaxpaicto 1677 p. ta in.) [41].

2. Etan cTaHOBJIEHHS aMEpUKAHCHKOTO 3arajibHOro mnpaBa (Big Biilinu 3a
He3anexHIcTh 1776—1783 pp. a0 rpomMansHchkoi BiviHH 1861—1865 pp.). Hus
KOJIMIIIHIX aHTJIHACHKUX KOJIOHIA HE3aJeXKHICTh AMEpPUKH CTBOPWJIA HOBI YMOBH.
YTBOpuiacs IBOpiBHEBA MPaBOBa CHCTEMa, MpECTaBiIeHa (erepalbHOK MPABOBOIO
cuctemoro CIIA Ta mpaBoBuMu cucTemMamu MmTaTiB. Crajna MOMYJsSPHOIO 11€es
CaMOCTITHOCTI ~ aMEpPUKaHCBKOTO TmpaBa. PecnyOmikanchki igeaqmu 1 ijei
HaIllOHAJIBHOTO TIpaBa 3yMOBWIM CHPUSTIMBE CTaBJICHHA [0 KOAU(PIKYBaHHS.
Hexnapariito npaB 1 Koncturymito CIIA 1787 p. Oyno AOMOBHEHO KOJEKCaMHU
(HuBinpauit xomexc 1808 p.). o cepemunu XIX cT. €quHOT TEHIEHIN PO3BUTKY
aMEpPHUKaHCHKOTO MpaBa (3a pOMaHO-T€PMAHChKUM YW aHTJIIMCHKUM TUIIOM) HE OyIIO.

3. Etan cydacHOro aMepuKaHCHKOTO TMpaBa (IMICIS TPOMAASHCHKOT BIMHH

1861—1865 p.). CyuacnHe npaBo CIIIA 3a CBOE€IO CTPYKTYPOIO CXOKE 3 MPaBOM AHTIIT
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— 3arajbHE MpPaBO 1 MPAaBO CHPABEIJIMBOCTI (POPMYETHCS CYIOBOIO IMPAKTUKOIO Y
BUTIIANI mpeueneHtiB. [lpolecyanpHe mpaBoO TMpeBaiiOe HaJ MaTepialbHUM.
JlxepenaMu mpaBa € CyJOBHM MpELE/IEeHT, 3aKOH, MPaBOBa JIOKTPUHA, PO3poOIieHa
OKpEMUMHU CYIASIMH 1 CYAMIBCBKUMH KOpHOpamisiMd. Sk mpaBuiio, JOKTpUHA
YTBEPJIKY€E BUCOKY POJIb CYly B 3/IIMCHEHHI KOHTPOJIIO 32 KOHCTUTYIIMHICTIO 3aKOHIB
P TIIyMadyeHH1 MpeneAeHTiB. 30epiraloTb CBOE 3HAYEHHS CYyAM CIPABEIJIMBOCTI, 110
HUHI icHyI0Th y 10 mratax, siki 3a BIJCYTHOCTI B 3arajJlbHOMY MpaBi CHOCOOIB IS
BUPILIECHHS MUTAHHS KEPYIOTHCS PABOM CIIPABEIJIMBOCTI, HE CTBOPIOIOYH MPU LIOMY
npeuencHty [41].

Otxe, Ha Teputopito I[iBHIYUHOT AMEpUKH aHIJIKACBKE MpaBo OyJI0 BHECEHO
nepeceneHIsIMU 3 AHIIII, IPOTE 3roJ0M, MicC/d OTPUMaHHs He3ajexxHocTi 'y 1776 p.,
noyana po30yayBaTUCh BlIacHA MpaBOBa CHCTEMa, 110 Maja JiBa PiBHI — ¢eaepanbHa
IpaBoBa CHCTeMa Ta IpPaBOBa CHUCTEMa IITATIB, BiAOynacs KoAWQIKaIisd OKpEeMHX
rajry3ei mpaBa (KpUMiHAJIbHOTO, KPUMIHAJIBHO-TIPOIIECYAJIBLHOTO Ta 1H.). Y CHCTEMI
mxepen npaBa CIIIA mpeBamioe 3aKkOHY 1 JTOKTpUHA paBa, CIIOCTEPITaEThCS MEHII
YKOPCTKA JIisl paBUJIa MPEIeICHTY. 3BEPTal04M YBary Ha Cy4aCHUN PO3BUTOK CYyJI0BOT
npaBoTBopyocTi 'y CHIA, HEoOXiAHO pO3yMIHHS ii OPUPOAM 3 ypaxyBaHHSIM
3akpimienoro y Koncrutynii CIHIA npuHuumy noguty Bilaau, SKUM HE Tiepe10adeHo
HAJJICHHS CYJOBOI BJaJu MpaBOTBOpuMMHU (yHKIisiMU. OTXe, MpaBO TBOPATH
3aKOHO/IaBUl OpTaHM, 3aKOHU € OCHOBHUMH J[XKEpeJlaMH MpaBa.

AHami3oM HayKOBO1 JIITepaTypd BCTAHOBJIEHO, IO MEXaHi3M CyJI0BO1
npaBoTBopyocTi ckiaBca B CHIA B mpoueci (popMyBaHHS aMEPUKAHCHKOI MPaBOBOi
cUcTeMH TiJ Oe3mocepenHiM BITMBOM YCHAJKOBAHOTO 3 aHTJIIHACHKOI MPAaKTHKH
mpaBuia mpereaeHTy — stare decisis («CTOATH Ha BUPIIICHOMY»), IO U YMOKIHUBUIIO
MEePETBOPEHHS CYAOBHUX PIllIEeHh HAa HaWBaXXJIMBIIIE JHKEPEIO MpaBa Ta PO3KBIT Ha
aMEpPUKAaHCBKOMY TPYHTI «Ka3yalbHOTO» TmpaBa [166]. 3HayHO BIUIMHYJAa Ha
peai3allio CyJ0BUX MPaBOTBOPUUX (YHKIIIH COIIONIOTIYHA FOPUCTIPYACHITIS, 3T1THO 3
KOO caMe Cy/IJli € aKTUBHUMH Y9aCHUKaMH ITPaBOTBOPUOTO MPOIIECY.

3-momik mxepen mpaBa B CIIA ocHoBHE Miclie BiJIBEIEHE MPEIEACHTY, a

OCHOBOIIOJIOKHUM ITPHUHIIUIIOM HpaBOBO.f CUCTCMHU € IIPUHIOMII JOTPpUMaHHs CyJOBOI'O
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MPEIEICHTY, 0 MPOSBISIEThCS y JOTPUMAHHI CyJaMH TPHU PO3TISAAI KOHKPETHHX
CIpaB paHillle TPUUHATUX CYyJOBUX pIlIEHb B aHAJOTiyHUX cipaBax. [IpoTe daxisii
aKIIEHTYIOTh Ha TOMY, 1110 IPUHIIUI JOTPUMaHHS MPEIEACHTY HE BBAXKAETHCS CyJaMuU
aOCONIOTHUM, CyJ0Ba TMpakTUKa MHAE€ UUIAXOM THYYKOTO 3aCTOCYBaHHS IIbOTO
MPUHIUITY, MPUCTOCOBYIOUYHMCH HA KOKHOMY ICTOPHUYHOMY €Tall PO3BUTKY JI€pPKABU
JI0 TIOJIITHYHHMX 1 COLIaJIbHO-€KOHOMIYHUX TOTped mpasisiuoro koma CIIHA [101,
c. 85]. 3Biacu ciiaye, mo cyaosa mpaBoTBopUicTh B CIIIA € BaXITUBUM acmeKTOM iX
npaBoBoi cuctemMu. OCHOBHA iJied TMOJdSTa€ B TOMY, IIO CYId MalOTh 3MOTY
BUPIIITYBaTH CIIOPU Ta 3aCTOCOBYBATH 3aKOHU B KOHKPETHHX CUTYyallisx. OHaK 1e He
O3Hauae, 10 Cy/AJIl MAaIOTh TOBHUI KOHTPOJIb HaJl 3aKOHO/IaBCTBOM.

OTxe, MiJICYMOBYIOUH, 3a3HAYMMO, IIO CYJ0Ba MPaBOTBOPYICTH y IPABOBIM
cucteMi AHIJIi Mae CBOI BJIACHI OCOOJMBOCTI, IO BIAPI3HAKOTH 1i BlJ CUCTEMHU
cynoBoi npaBotBopuocTi B CIIIA. ¥V BenukoOpuranii, sk 1 B CILIA, icHye 3aranbHe
npaBo — «common law», BIAMOBIAHO O SIKOTO CY/AOBI PIIIEHHS Ta MPEIEACHTH €
BOXUJIMBUM JUKeperaoM mpaBa. Cyam poO3TsSAaroTh CIpPaBH, BPAaxOBYIOUM HE JIUIIIE
3aKOHOJIABCTBO, aJie¢ W pIllleHHs y MOAIOHHX CIpaBax y MHHYJIOMY. TakuM 4YHUHOM,
Cyau B AHIIII TaKOX MOXYTh (DOpMyBaTH MPaBOBY MPAKTUKY YEPe3 CBOI PIILICHHS,
sKa JIOTIOBHIOE Ta IHTEPIPETYE 3aKOH.

Opnak € fesiki BIIMIHHOCTI M1 aHTJIIMCHKOIO Ta aMEPUKAHCHKOIO CUCTEMaMHU.
Hanpuknazn, y BeankoOpurtaHii He 1CHy€e MUCAHOI KOHCTUTYIIT Y TOMY ) PO3YMIHHI,
gk y CIIA, ToMy KOHCTUTYIIIHA TPaBOTBOPYICTh OUIbIN po3ruinBYaTa. [IpeneaenTu
B aHIJIMCHKIN CUCTEMI MOKYTh MAaTH 3HAYEHHS HABITh Y KOHCTUTYLIWHUX CIIpaBax.
OTtxe, cygoBa MpaBoTBOpUiCTh B AHTIII, mo110HO 110 cuctemu B CIIIA, Ga3yeTbcs Ha
MpEIeICHTax 1 Cy/IOBUX PIIMIEHHSX, ajleé Ma€ CBOI BJIACHI OCOOJIMBOCTI, BKIIFOUAIOYH
BIJICYTHICTh ITUCAHOI KOHCTUTYIII1 Ta poJib BepxosHoro Cyny.

Jo peui, cynoBa nmpaBotBopuicTs B CIIIA He o3Hayae abconoTHY Blagy CyZAiB
HAJ[ 3aKOHOJIABCTBOM. 3aKOHOJABCTBO, K MPABUJIIO, MPUUMAETHCS 3aKOHOJABUUM
opranoM — Kourpecom Ha denepaibHOMy pIBHI Ta 3aKOHOJABYMMHU OpraHaMU
mrtatiB. Cynd MarloTh TPaBO TMEPEBIPATH 3aKOHW HAa iXHIO KOHCTUTYIIHHICTH Ta

BianoBigHicTh Konctutymii CHIA. Skmo cyn BBaxae, IO 3aKOH CYMNEPEUYUTh
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KoncTuryii, BiH MOXe H0oro ckacyBaTH.

Otxe, cymoBa mpaBoTrBopuicTh y CIIIA Bkitouae B cebe 3MaTHICTH CYIIB
pPO3B’A3yBaTH CYNEPEUYHOCTI Ta PO3IJIAIAaTH NMPABOBI MHUTAHHS, a TAKOX (POpMyBaTu
IIPaBOBI MPELEJCHTH, SKi JOMOBHIOIOTh 3aKOHOAABCTBO. O HAK 3aKOHOJaBYa Biaza
3aJIMIIAETHCS. B KOMIIETEHIIIT 3aKOHOIaBYMX OPTaHiB.

Cucrema cynooi npaotrBopuocTi y CIIA Takox BigoOpakae TpPUHIIMI
MOJILTY BJIAJM MK BUKOHABYOIO, 3aKOHOJIABYOIO 1 Cy/I0BOIO Tikamu Biaau. KoxHa 3
IUX TUIOK Mae cBOi (PYHKINi, a TaKOX MeXaHI3MHU KOHTPOJIO 3a 1HIIMMHU T1JIKaMHU.
CynoBa cucrema B CIIIA cknagaetscss 3 (eAepalbHUX CyAiB 1 CYZAIB IITATIB.
denepasibHi CyId PO3IMIISIAAIOTH CIIPABH, MOB’sI3aH1 3 deepaTibHUM 3aKOHOaBCTBOM
1 KOHCTUTYIINHUMH MUTAHHAMH, TOJI K CYJM INTATIB 3alMalOThCS CIIpaBaMu, SKi
BIJIHOCSITHCA 10 3aKOHO/IABCTBA TOT'O UM IHILIOTO IITATY.

OpHMM 3 Ba)JIMBHX aCIEKTIB cya0Bo1 npaBoTBopuocTi y CLIIA € MOXIUBICTD
anenauii. Lle o3Havae, m1o pileHHs Cyqy MOXe OyTH OCKap>K€HO BUIIMMHU CYAAMH,
ax 1o BepxoBHoro Cyny CIIA. OctanHiii Biairpa€e KJIHOYOBY POJb y BU3HAYEHHI
KOHCTUTYIIIHHOCTI 3aKOHIB 1 PO3B’Si3aHHI HaWOIIBIN CKJIAJHUX MPABOBUX IHTAHb.
3arasioM, cyaoBa npaBoTBopuicTh y CIIIA € ckinagHOI CHUCTEMOIO, sIKa MOEIHYE B
co0l 3aKOHO/IaBYy, BUKOHABUY Ta CYyJIOBY BIajy, 3a0e3reuyrodn OanaHc 1 KOHTPOJIb
MDK HUMU 181 3a0€3MeYeHHs IPaBOBOi CTa0IILHOCTI Ta 3aXUCTY TIPAB TPOMAJISIH.

OTxe, cynoBa MPaBOTBOPUICTh Y MPABOBHUX CUCTEMax aHTJIO-aMEPUKAHCHKOI
MpaBoOBOi CIM’i Mae JEKIIbKa KIIIOYOBUX OCOONMBOCTEH. BoHa TIpyHTyeThCs Ha
IpELEeICHTHOMY MpaBl, 1[0 BU3HAYAETHCSA MOMEPEAHIMU CYJOBHUMH PILICHHIMH Y
cX0oxux crpaBax. HaBenemo Jesiki OCHOBHI pUCH CYAOBOi IPAaBOTBOPYOCTI B ILIMX
MPaBOBUX CHUCTEMaXx: MPEIEIEHTHE MPaBO — CYJIi, IPUMMAOYM PIIICHHS Yy CIpaBi,
4acTO KEPYIOThCS HE JIMIIE 3aKOHAMHU, aje W MOMNEpelHIMH PIIICHHSIMH CYJIB Y
cxoxux crpaBax. Lle cTBoproe cuctemy IOpUCHpYAEHLII, 1€ KOXHE HOBE PILLIEHHS
MOK€ BIUIMBATH Ha MaWOyTHI CyIOBI NpPOLECH; pPOJb CYAMIB — Yy CYyAOBIH
MIPaBOTBOPYOCTI AHTJIO-aMEPUKAHCHKOI MPaBOBOI CIM’i CyTTe€Ba yBara MpUALISEThCS
podi cynaiB. BoHn yacto BUCTYNalOTh SIK aKTUBHI yYaCHUKHU y (GOpMYIIIOBaHHI IpaBa

yepe3 BUPIIICHHS KOHKPETHUX CIIOPIB; IOpUIMYHA JIOKTPUHA — MOPYY 3 CYIOBUMH
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pIIIEHHSMH, B IIUX MPABOBUX CHUCTEMAaxX 3HAUHY POJb BIIITPAIOTh TAKOXK FOPUIMYHI
JOKTPUHAIBHI Mpalll Ta KOMEHTapi BiIOMUX IOPHUCTIB 1 CYI/IIB, IKI MOKYTh BIUTUBATH
HAa PO3BUTOK TIpaBa; THYYKICTb Ta €BOJIOLIA IpaBa — Yepe3 BUKOPHUCTAHHS
MPEIEICHTHOTO MpaBa CHCTEMa Ma€ 3AaTHICTh J0 ajgamnTailii 70 HOBHX CHUTYaIlid i
3MiH y cycniuibCTBi. [IpaBo MO’ke €BOJIOIIIOHYBATH Yepe3 HOBI CY/IOBI PIIICHHS Ta
iHTepnpeTallii; myOJidyHICTh CYJAOBOTO MPOIECY — CyJ0Ba IMPABOTBOPYICTh Yy IHX
CHUCTeMax BiOYBa€ThCS BIIKPUTO, 31 3BUIBHEHHSM JOCTYMY 10 CYAOBHX Ceciil 1
myOJTiKaIl€r CyI0BUX pillleHb. Lle cnpuse BIAKPUTOMY OOTOBOPEHHIO Ta KPUTHII
IOPUAMYHUX MPUHIUOIB 1 PilieHb. AHATI3YIOUM L0 MpOOJIEMAaTUKY, MOXHA
aKIICHTYBaTH, 110 CyJOBa MNPaBOTBOPYICTh MOB’s3aHAa 3 OCOOJUBOCTSIMU CYAOBOI
JISIBHOCTI B PI3HUX TPABOBUX CHUCTEMax (aHIVIO-aMEPUKAHCHKOTO Ta pPOMAHO-
FepMaHChKOTO TUMIB). B aHrn0-aMepuKaHChKUX MPAaBOBUX CUCTEMAX, HA BIIMIHY Bij
pOMaHO-TepPMaHChKHUX,  3a3BMYall  BIJICYTHS  4YiTKa  PO3MEXKOBAHICTH  MIDXK
IIPABOTBOPYOIO Ta MPABOTIYMAYHOIO MAISUIBHICTIO CYJOBHUX IPAaBOTBOPYUX OPTaHIB.
OTOTOXHEHHSI CYyIOBOi MPaBOTBOPYOCTI B AHIJIO-AMEPUKAHCBKIM 1 pOMaHO-
TepPMaHCHhKIA TIPABOBUX CIM X MOJKE BiIOYBATHCS JIMIIE 32 YMOBH MPEIEACHTHOTO
BUIy CYAOBOi MPaBOTBOPYOCTI. 3arajoM CyAoBa MPaBOTBOPYICTH Y MPaBOBHUX
CHUCTEMaxX aHIJ0-aMEPUKAHChKOT TMPaBOBOi CIM’i BIAITpAa€ BaXJIUBY pPOJIb Y
dbopMyBaHHI Ta PO3BUTKY IPABOBOTO MOPSIKY, IO 0a3yeThCs HAa BUKOPUCTAHHI

MPELEeICHTHOIO MpaBa Ta aKTUBHIN y4acTi CyJIIIB y pO3B’sI3aHHI CHPaB.

3.2 Oco0JMBOCTI Cy10BOi NPABOTBOPYOCTi Y NPAaBOBUX CHCTEMaxX POMAHO-

repMaHChbKOI MPaBOBOI CiM’1

CporoiHi Cy/moBa MPABOTBOPYICTh JOCHIKYETHCS SIK 3aralbHOEBPOTIECHCHKHIA
Ipoliec MOCUJIEHHS POJIi CY/IOBHX pIIIEHbB SIK JIKEpelia Ipasa B JepkaBax 13 poMaHo-
TepPMaHCHKOIO MTPABOBOIO CUCTEMOIO, JIO KO 3a3BUYAl BITHOCATH 1 YKpainy. CBiToBe

CIIBTOBAPUCTBO HAYKOBIIIB PO3IJIAJIA€ POMAaHO-TEPMAHCBhKY CIM’I0 SIK 00’ €JIHaHHS
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HAI[IOHAJTbHUX TMPaBOBUX CHCTEM pI3HUX JepXkaB, [0 MAalOTh 3arajibHi
3aKOHOMIPHOCTI PO3BUTKY, CXO1 O3HAKH 3 IHIIMMH MPABOBUMH CHCTEMaMH, SKi
3aBXJIU PO3BUBAIOTHCS, 3a3HAIOTh BIUIMBY K 3 OOKYy BJIACHUX BHYTPIIIHIX
3araJibHOJIEPKABHUX MPOIIECiB, TaKk 1 3 OOKy IHIIMX JepKaB, Ta SKi CKJIAJIMCSA Ha
OCHOBI PUMCBHKOT'O ITUBUIBHOTO IIpaBa Ta y CBOEMY IO€IHAHHI JIOTIYHO 00’ €IHYIOTh
BIIMOBIHI CKJIaM0Bl (HOPMHM, TMPHUHIIUIM, 1HCTUTYTH Ta Tally3l IIpaBa), a TaKOX
IPUCTOCYBAHHSAM JO0 HOBHMX HAaIlIOHAJIBHUX YMOB IPH JOMIHYBaHHI 3aKOHY Cepe
THIIUX JKEpeIT IpaBa.

[lepm HIX po3moYaTH AOCTIHPKEHHSI 0COOIMBOCTEN CYZOBOi IPABOTBOPYOCTI y
IPAaBOBHX CHCTEMax €BpPOMNEHCHKOTO TMpaBa, XOTuUIocs O JaTu BHU3HAYCHHS
€BPOIEHUCHhKIA MpaBoBiii cucreMi. Ha Hale nepekoHaHHs, €BpoIleichbka IMpaBOBa
CUCTEMAa — 1€ CYKYIHICTh 3ac00IB 1 METOIB MPaBOBOIO PETYJIIOBAHHSA CYCHUIbHUX
BIJIHOCUH Y €BpPOIEHCHKOMY TpaBi, L0 TMOIIMPIOIOTHECA Ha [ISUIBHICTh YCIX
€BPONEICHKUX MIKHAPOJHUX OpraHizauiid, 3 NPUBOAY MNHUTaHb, SKI BUHUKAIOTH Yy
€KOHOMIYHMX, [MOJITUYHHUX, HAYKOBUX, KyJbTYpHUX 1 COIIaIbHUX cdepax
KUTTEAISUTBHOCTI (PI3UYHUX 1 FOPUIUYHUX OCI0.

Takox NOTPIOHO BHOKPEMUTH OCHOBH, 3a JIONOMOTOK AKUX (YHKLIOHYE
CyJlI0Ba MPAaBOTBOPYICTh Y €BPOMNEHCHKIl mpaBoBiii cucremi. CyaoBa MpaBOTBOPUICTh
y €BpONEUCHKIN TIpaBOBI CHCTEMI B 3aradbHOMY (YHKIIIOHYEe Ha 3acajax
€BPOMNEHCHKOTO MIXKHAPOJHOTO MpaBa, € HE3IC)KHUM (aBTOHOMHHUM) OCOOJIMBUM
BUJIOM BJIJIM, IO 32 METY MA€ 3aXMCT 1 JIOCATHEHHS MPABOMOPSIKY B €KOHOMIUHIMH,
MOJIITUYHIN 1 mpaBoBii cepax. Llle aexinpka pokiB Ha3a] CyJoBa MPaBOTBOPUICTD Y
€BPOIEUCHKOMY TIpaBl BIANOBIJHO JO 3a3HAYEHOI METH 3[iMCHIOBaNa CIpoou
NEepPepoCTy 3 MPABO3aCTOCYBaHHS 110 MpaBoTBOpUYOCTi. ChorogHi B €BpomneichbKux
CHUIBHOTAX MPAaBO3aCTOCYBaHHS HalOyBae (GoOpMy CyIOBOi IPaBOTBOPYOCTI, IO,
CBOEI0 4YEprolo, copuuuHsie (GopMyBaHHS Ta TpPaKTyBaHHS HOpPM IpaBa AJi BCIX
JiepKaB-y4acHHIIb.

3araioM (QopMmyBaHHS CYJOBOI IPABOTBOPYOCTI — TSHKKUM, 3aTSKHHM,
0araToCTOPOHHIN  COIIAIBHO-TIPABOBUN  TPOIEC, 3YMOBJICHUN TIOETHAHHAM 1

B3aEMOJICI0 HEVIIEPEHKEHUX YMOB 1 CYO €KTUBHUX YWHHHUKIB, 10 BUIUIAIOTH
b


https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%A0%D0%B8%D0%BC%D1%81%D1%8C%D0%BA%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD
https://uk.wikipedia.org/wiki/%D0%94%D0%B6%D0%B5%D1%80%D0%B5%D0%BB%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%A1%D0%BE%D1%86%D1%96%D0%B0%D0%BB%D1%8C%D0%BD%D0%B8%D0%B9_%D0%BF%D1%80%D0%BE%D1%86%D0%B5%D1%81
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(BM3HA4aIOTh), 3a0e3neuyioTh Ta (QOPMYIOTH YTBOPEHHS HOBUX HOPM IIpaBa.
®opmyBaHHS MPaBOTBOPUYOCTI Y POMAHO-TE€PMAHCHKIM MPaBOBI CHCTEMI MOYAJIOCs B
KOHTHMHEHTAJbHINA €BpoIl B pe3yJpTaTl 3allO3MYEHHS PUMCBKOTO Ipasa. Jlo 30HH
KOHTHHEHTAJbHOTO IIpaBa BXOSATh MPaBOBI CHCTEMH JepxaB EBpOMerchKoro
KOHTHHEHTY, 30KpeMa ®panmis, ®PH, Irtamis, Icmanis, bensris, Ilopryramis,
[Beiinapis, ABCTpis, YTOpPIIMHA, TSKIOTH 10 HBOTO TaKOX JIATUHOAMEPUKAHCHKE,
CKaHJIMHABChKE MpaBo Ta mpaBo AnoHii. Hamexats 10 mi€i ciM’i 3a O1IBIIICTIO 03HAK,
HacamIepes, 3a TEXHIKO-KOHCTPYKTMBHUMH OCOOJIMBOCTSIMHM, 1 IIPAaBOBI CHUCTEMHU
VYkpainu, bonrapii Ta Aeskux 1HIIUX KpaiH.

Posrnspatoun cyqoBy NpaBOTBOPUICTh Y €BPOIEHCHKINM NPAaBOBIM CcHUCTEMI,
XOTI0CsA O TaKoXK 3a3HAYMTH, 10 y MOYATKOBUX HOro (opMax BOHO Majo came
NPELEeICHTHUN XapaKTep — ABISUIO COOOI0 «IIpaBO CYAJIB» — MOCTAHOBH IMPETOPIB,
IHIITUX MMOCAJ0BUX OCI0, sIK1 BUPIITYBaJIM KOHKPETHI JKUTTEB1 cutyarii [ 167, c. 72].

JIviie B MoAanbplIOMy, Y Pe3yJbTaTi AISUIbHOCTI BEJIMKUX PUMCHKUX FOPHUCTIB,
oYyajgyu BUPOOJATUCA HOPMATHBHI Yy3arajJbHEHHS, NPUHIUIMN, 4YITKl IOPUAUYHI
KOHCTPYKIIii, YTBEp/KYyBaJlacs BiJAMOBI/IHA IOPUIUYHA TEPMIHOJIOTIS. Y CepeHi BIKH
B PE3YyJIbTATI JISIIBHOCTI TJI0CATOPIB (K1 TIyMAauyWIIv MOJIOKEHHSI pUMCBHKOTO MpaBa)
3aTBEPIMIIUCS Yy TPaABOCBIIOMOCTI OpHUCTIB HoBoro wacy 1 BpemTi-pemr y BHI
HOPMAaTUBHUX y3arajlbHeHb BTUIMIIUChH Y 3aKOHAX.

CynoBa TMpaBOTBOPUICTh y TMPABOBUX CHCTEMaxX €BPOIMEWCHKOTO IpaBa
HEBIMHHO TI0Yajia PO3MIMPIOBATHUCS 3 MOMEHTY HaOpaHHsA yMHHOCTI JlicaOoHChKUM
JIOTOBOpPOM, y  sIKOMy  3a3Hadainacss  komnereHuis Cyny  €BponeicbKux
CniBToBapucTB, TOOTO POJb Yy BpEryJIOBaHHI IHTErpaliiHUX  MPOIECIB
3017IbIIIyBaIACh.

€Bporeiicbka CynoBa MPaBOTBOPYICTh 3a3BUYAN PO3TIISIAETHCS K IMPOLEC
CTBOPEHHS ~ HOPMATHUBHO-TIPAaBOBUX  MPUMHCIB  CyO’€KTaMU  €BPOINEHUCHKOIrO
(Mi>xxHapogHOTrO) mpasa. /1o 03HaK, IO XapaKTEpU3ylOTh €BPONEHCHKY MIXKHAPOAHY
CyJIOBY MPAaBOTBOPYICTh MOKHA B1IHECTU HACTYIIHI:

— cy0’eKTaMu MDKHAPOJHOI MPAaBOTBOPUYOCTI BHUCTYMAIOTh caMmi JIepKaBH, a

TaKOXX MDKAEpKaBHI OpraHi3alii Ta iX 1HCTUTYIIIi;


https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D1%96_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B8_%D1%81%D0%BA%D0%B0%D0%BD%D0%B4%D0%B8%D0%BD%D0%B0%D0%B2%D1%81%D1%8C%D0%BA%D0%B8%D1%85_%D0%BA%D1%80%D0%B0%D1%97%D0%BD
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0_%D0%AF%D0%BF%D0%BE%D0%BD%D1%96%D1%97
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%91%D0%BE%D0%BB%D0%B3%D0%B0%D1%80%D1%96%D1%8F
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— 3MICTOM IIi€i JISTIBHOCTI € CTBOPEHHS, 3MiHA, CKAaCyBaHHS MIKHApOJHO-
IPAaBOBUX NPHUIIKCIB, W0 3AIMCHIOETbCA IUISIXOM Y3TOJKEHHS B3a€MHOI BOJI
cy0’€KTIB MI>KHAPOJIHOTO MPaBa;

— HasBHICTb MPABOTBOPUUX MPOIEAYP, AKI MOCTYNOBO IHCTUTYLIATI3YIOTHCS Ta
YHI(DIKYIOThCS;

— Cy/ZioBa IMpaBOTBOpYaA [ISUIbHICTh 3AIMCHIOEThCS d MexaxX, BHU3HAUYECHHX
3araJbHOBU3HAHWMH TPUHIAIIAME €BPOTNEHCHKOTO Cyay, MIXHApOIHOTO TIpaBa,
MDKHApOJIHHUMH JIOTOBOPAMH, BIJITOBIIHUMHU aKTaMU MIKJIEp)KaBHUX OpraHizalii;

— pe3ynpTaTH  CyJOBOi  NPaBOTBOPYOCTI  BHUAUISIOTBCA Yy  JDKeperax
MI>KHapOJIHOTO TpaBa.

OT1xe, TiJ €BPOMNEHCHKOI0 MIXKHAPOJTHOIO CYIOBOIO MPABOTBOPUICTIO MOXKHA
PO3YMITH IOPUANYHY MJiSJIbHICTh YIOBHOBAXEHUX €BPOMEHCHKUX PEriOHAIBLHUX
CyO’€KTIB MI>)KHAPOIHOTO TpaBa 1010 CTBOPEHHS, 3MIHU, IPUITUHEHHS MI>XHAPOIHO-
MPaBOBUX MPHUIIUCIB.

Ha name mepexkonaHHs, mporiec (GopMyBaHHS IOPUIAYHUX HOPM Y POMAHO-
TePMaHCBhKIA CIM’1 TIOYMHAETHCA 3 BU3HAHHS JEPKABOK TEBHHUX CYCHIJIBHUX
BIIHOCUH, YCBIJOMJIEHHS HEOOXIHOCTI iXHBOTO MPABOBOTO PETYJIIOBaHHS,
GbopMallbHOTO ~ 3aKpIMJIEHHS 1 JEPXKABHOTO 3aXUCTy FOPUIUYHUX TPHUITUCIB.
[IpaBOoTBOpUICTH y pOMaHO-T€PMaHChKi# ciM’1 mouana dhopmyBatucs y XII — mouyarky
X1l cT.,, a 10 HBOTO Yacy €JIEeMEHTH CYJO0BOI MPABOTBOPUOCTI Maju XapakTep
3BUYA€BOrO0 TpaBa. Y T1ied mepiod BiaOyJlOoCs YCBIIOMJIEHHS 1A€i CyaoBOi
paBOTBOPYOCTI M HEOOXIAHOCTI NPHUCTOCYBaTHM Il 11€i J0 HOBHX YMOB
(EeKOHOMIYHHX,  COLIAJbHO-KYJbTYPHHX  TOILIO)  BYEHUMHU  €BPOINEUCHKUX
YHIBEPCHUTETIB, sIKI 3aliManucs KOAM(IKAIIEI 1 BUKIAJAHHAM DPHUMCHKOTO TIpaBa.
OxpiM TOTrO, pO3BHTOK OCBITH, MHCTEITBA, KYJIbTYpH CHPUSB CIHPUHHATTIO
PUMCBKOTO TIpaBa, IOPUAWYHMX KOHIICTI[IN, TOTJSAAIB, TMOHAThb, KOHCTPYKIIiH
[152, c. 125—-127].

Ax 3azHauae M. 1O. PuxeHko, poMaHO-TeépMaHChbKa IpaBoBa CiM’s, cepel
HAsSIBHUX ChOTOJIHI TTPABOBUX TPYII, 3aiiMae 0cOOJIMBE MicCIle 1 Ma€ 0COOTMBE 3HAUCHHS

JUIsl PO3BUTKY IOPUAMYHOI TEOpii Ta MpakTUKU. PomMaHO-TepMaHChbKa MpaBoBa CiM’s


https://uk.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D0%B4%D0%B8%D1%87%D0%BD%D0%B0_%D0%BD%D0%BE%D1%80%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D1%81%D0%BF%D1%96%D0%BB%D1%8C%D0%BD%D1%96_%D0%B2%D1%96%D0%B4%D0%BD%D0%BE%D1%81%D0%B8%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%A1%D1%83%D1%81%D0%BF%D1%96%D0%BB%D1%8C%D0%BD%D1%96_%D0%B2%D1%96%D0%B4%D0%BD%D0%BE%D1%81%D0%B8%D0%BD%D0%B8
https://uk.wikipedia.org/w/index.php?title=%D0%9F%D1%80%D0%B8%D0%BF%D0%B8%D1%81&action=edit&redlink=1
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Ma€ TIeBHI OCOOJMBOCTI, IO BJIACTUBI JUINE i, 30KpeMa: OpraHIYHUN 3B’SI30K 3
PUMCBHKUM TPAaBOM; YTBOPEHHS Ta (OPMYBaHHS pPOMAHO-TEPMAHCHKOTO IpaBa Ha
OCHOBI BHUBYEHHS PHUMCBKOTO MpaBa B ITATIHCBKUX, HIMEIBKUX 1 (PpaHIy3bKHX
YHIBEPCUTETAX; SCKPaBO BHpPa)XeHa JOKTPUHAJIBHICTE 1 KOHIUENTYaJbHICTh Y
MOPIBHSHHI 3 1HIIMMH TPABOBUMH CIM’SMH; Y CHUCTEMI1 JKEpes IpaBa 3aKOH Mae
0COOJIMBY, JOMIHYIO4Y pOJb; aOCTpaKTHUN XapakTep HOpPM IIpaBa; SCKpPaBO
BUpaXEHUN KOAM(PIKOBAHUI XapakTep; MOAUT Ha MyOJiyHE ¥ MpuBaTHE MPaBo;
BIJIHOCHO CaMOCTIiHE€ ICHYBaHHS LMBIJILHOTO M KOMEPIIHHOTO (TOPTrOBEIHHOTO)
npaBa. 3a3HayeHl XapakTepHI O0COOIMBOCTI POMAHO-T€PMAHCBHKOI NMPABOBOI CHCTEMH
HE € BUUEPITHUMHU, aJie BCE TaKW BOHH JAIOTh 3arajibHe YABICHHS MO 1[I0 HailcTapimry
npaBoBy ciMm’1o [136].

BaxnuBoro CKJIaIoBOIO CUCTEMU IIpaBa POMAaHO-T€PMAHCHKOI MTPABOBOi CIM’1 €
CyJOBa IIPaBOTBOPYICTh, OCHOBY SIKOi CTaHOBHUTHb IPAaBOTBOPYICTh KIIACUYHOIO
PUMCBHKOTO MpaBa.

Ha cyudacHoMy etani po3Butky aepxaBu C.B. llleBuyk BHOKPEMIIIOE CYAOBY
MPaBOTBOPYICTh, SIK OCOOJIMBHI PI3HOBHJ TIPABOTBOPYOCTI, MISUTHHICTH BUIIHMX
OpraHiB CyJOBOi BJaJd 3 METOK CTBOPEHHS HEOOXIAHMX YMOB IJisi 31HCHEHHS
MPaBOCY//Is, 10 HE CYNMEPEYUTh KOHCTUTYIT M 3arajJilbHOBU3HAHUM MPUHIIAIAM 1
HOPMaM MIDKHApPOJHOTO TpaBa, CIpsIMOBaHA Ha BHECEHHS BTOPUHHUX (JIOMOMIKHUX,
JIOAATKOBUX) 3MIH JI0 YMHHOI CHCTEMHU IIpaBa, 10 OOYMOBJIEHAa HEOOXI1JTHICTIO
YCYHEHHSI HEBU3HAUEHOCTI TIpaBa, pe3yJbTaTOM SIKO1 CTAIOTh HOPMH, 10 3aKPITIJIEH] y
cynoBux akrax [178].

@opMyBaHHS CYJOBOI MPAaBOTBOPUOCTI BUPIIIYETbCS Yy KpaiHax pPOMAHO-
TepPMAaHCHKOTO TMpaBa Tmo-pizHOMY. lle 0O0yMOBIEHO I1CTOPUYHUMHU TPATUIIISIMH,
OCKIJIBKM OAHI KpaiHW 3a0XO4YyBaJlM PO3BUTOK NPELEICHTHOrO MpaBa, IHII —
oOMeXyBajql #Oro, a TakoXX BIJNOBIIHOIO 3aKOHOJABUOK PETJIAMEHTAIIEI0
(3akpirmieHHsM ab0 3a00POHOI0 MPEIEICHTY SK JKepesa mpaBa).

Tak, xapakTepHOIO pUCOI0 (PpaHITy3bKOT JOKTPUHHU € TaK 3BaHa YIOPSAIKOBaHA
KOHIIETIIIISI TIPaBO3aCTOCYBaHHsI, 1110 BUHHKIIA I1I€ 3a yaciB DpaHITy3pK01 PEBOJIIOIIII.

3riaHo 31 cT. 5 [{uBUIBHOTO KOJEKCY CY /i 3a00pOHEHO BUHOCUTH PIIICHHS Y BUTIISII
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MOJIO’KEHB 3arajJbHOr0 abo perjameHTapHoro xapakrepy. Lle 3HaunTth, mo cynas y
CBOEMY DIIIEHHI HE MOXE CTBOPIOBAaTH HOPMY IpaBa, sika Oyje 3aCTOCOBYBATHCS B
aHAJIOTTYHUX BUIIAJKaX.

VY HiMenpKiil MpaBoBid TpaguIlil PIICHHSM CYAIB BIJBOAUTHCS OLIBII 3HAUYHA
ponb, HiK y Opanmii. Jlo neriTMHMX (QYHKIIH HIMEIBKOTO Cyay HaJICKHUTh,
30KpemMa, (YHKI[S PO3BUTKY M YJOCKOHAJIEHHs MpaBa, U0 BKIHOYAE TOBHOBAXKECHHS
Ha MPaBOTBOPYY AisUTbHICTH. {111 mpaBOCy 11 MOKYTh BUMAaraTu Bif CyZJl BHSIBY 1
peamizaiii B HOro pilIeHHSAX MPUHIMIIB, IO IMaHEHTHI KOHCTUTYI[IHHOMY
MIPaBOIOPAIKY, IPOTEe HE 3HANILIN BTIJICHHS B TEKCTI MMCAHUX 3aKOHIB. 3aBIaHHs Ta
NOBHOBaXEHHS Yy cdepl mpaBorBopyocTi (B Mexax KoHcTutTymii) HIKOIM He
OCKapKyBaTUMYThCS CYISIMH.

OTxe, oAHE 3 OCHOBHUX 3aBIaHb CYIJIB (CyZOBOi MPaBOTBOPYOCTI) —
BCTAQHOBJICHHSI TOYHOI'O 3HAYEHHS 3aKOHY, TOOTO TOro, IO XOTIB JOHECTH Ta
BUKJIACTH 3aKOHO/IaBELb.

Ponb cymoBoi mMpaBOTBOPUYOCTI MIABHINLYETHCA B THX KpaiHax pOMaHO-
repMaHChKOI IPaBOBOi CIM 1, sIK1 € wieHaMu €Bpomneiicbkoro Corosy [164].

AHanizyouun OpHUIWYHY JITEpaTypy, MOKHA MPOCHIIKYBaTH 1CTOpUYHE
dbopMyBaHHS Ta PO3BUTOK CYJOBOi MPABOTBOPUOCTI B POMAHO-TE€PMAHCHKIN CIM 1.

[lepmmit eram — mnepion 3BuyaeBoro mnpasa (V—XI). Ha upomy erami
CTBOPIOIOTHCSI TIEPEIYMOBU i1 (OPMYBaHHS €IMHOI CHCTEMU KOHTHHEHTAIHHOTO
npasa. [licns maginag PuMcbkoi immepii repMaHChbKI HApOJIWM MPUHECIH B TPABOBY
CUCTEMY CBOi HalllOHAJbHI 3BMYai, CBOIO HAI[IOHAJIbHY T€PMAHChKY MPaBOTBOPYICTb.
BoHo cknagamocss mepeBakKHO 3 HEMUCAHMX 3BHYAiB, 110 ICHYBAJM B HApOJHIN
nam’sTi ¥ yacto Oynu 1mo30aBiieHl HaJIeKHOI SICHOCTI ¥ Bu3Ha4yeHoCTI. ['epMaHChke
npaBo OyJnO TOCUTh MPUMITUBHUM, OCKUIbKM OYyJI0O MPUCTOCOBAHE JIMIIE JI0 BKpan
HECKJIAJIHUX YMOB HATypaJbHOTO TOCHOJApCTBa, HAMOBHEHE MPHUHIMIIAMU
CHPOIIEHOTO KOJIEKTHBI3MY — POJIMHHOTO, POJIOBOTO, TPOMAaJICHKOTO.

HasiBHi nesiki JTOKYMEHTH, 3a JOIMOMOIOI0 SIKMX MOXJIMBO MPOCTiIKYBaTH CTaH
CYZIOBO1 MPABOTBOPUYOCTI Ha 1bOoMy eTari. Jlo Hux Hanexarh kommusmii FOctuniana

(Konekc, Jlurectu, Inctutynii, onmy6mikoBani 3 529 o 534 p. Ta AOMOBHEHI CEPI€I0
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HoBen) y Bizantii, MonutoBHuk Amapixa (506 p.) y @panmii. YV nux TOKyMeHTax
MPOCTEXKYEThCSI  T€3a, M0 MISUIBHICTH CYIOIB Ma€ TMPaBOTBOPYMMA, a HE
KOHKPETU3YIOUMM XapakTep: BOHM BHHOCATb TMPOBIJHI PO3’SICHEHHS WIOJO
MPABHJIHOTO 3aCTOCYBaHHS BXXK€ YUHHUX HOPM 1 HE MICTATh HOBUX HOPM IIpaBa.

OkpiM 3rajjlaHux BHIIE JOKYMEHTIB, OUIBIIICTh T€pMaHChKUX muieMeH 3 VI cT.
BXKE€ MaJld CBOi 3aKOHU («3aKOHM BapBapiB»), MPOIEC CTBOPEHHS SKUX TPUBAB IO
XII ct. Ilporsarom V-VIII cT. 3aKOHM TE€PMAHCBKUX IUIEMEH, IO NEPEBAXKHO
CKJIaJialucst 3 1X 3BM4AiB, yrepine OyiIM 3allicaHi JIATHHOIO. MieThest mpo Tak 3BaHi
BapBapchKi npasau (leges barbarorum), abo 3akonu BapBapis. HaiinaBHima 3 TUX, 110
o 1o Hac — Canmiyna nipaBaa (496 p.). 3 VI cr. OUIbIIICTh TEPMAHCHKUX TIIIEMEH
y’K€ MaJia CBOi BapBapPChKi 3aKOHHU.

Ha npomy erami cynoBa npaBOTBOPYICTH (opMyBaiach 1 3[1HCHIOBANACh
MICLIEBUMHU IIJIEMEHAMU Ta HapOJaMu KOHTHMHEHTAJIbHO1 €Bponu. Y 1e nepiof 0yio
3p00JICHO TIepITy CIPOOY CUCTEMATH3yBAaTH Ta 3pOOUTH €MHI HOPMH (IS MiATaHUX
JATUHCHKOTO Ta T€PMAHCHKOTO TMOXOKEHHS), K1 PETyNoBad O CylIOBY CHUCTEMY,
ayie M 11e He Baanocs 1 Oiubie cnpoOd BOHU He 3/iicHIoOBaIM. CeHCy YTOYHIOBATH 1
(ikcyBaTH 11l HOpMU HE OYyJI0, TOMY 1110 y BUPIIIEHH] CYJJOBUX CHPAB MNPIOPUTET MaJIU
mo3arpaBoBi 3acobu: «bOoXHIl Cym», «IPHUCITH CTOPIH», «IPOLEAypa OUYUIICHHS,
«CyZ0BE BUITPOOYBAaHHS», «CBABOJISI MICIICBO1 BN,

PozButky Ta ¢opMyBaHHIO CyAOBOi MPaBOTBOPYOCTI B PaHHBOMY
CepennboBiudi B 3axigHii €Bpomi CHOpUSUIM Taki YHHHUKA: — CIIEHIAbHO-
YIIOBHOBAXXEHI CY/ZOBI OpraHH KOPHCTYBAIHCS «IEPCOHAIZAIIEI0» BapBapChKOTO
npaBa. KoxHy JIOJIMHY CyIWJIM 3a MPAaBOBUMH 3BUYAsMU Ti€i €THIYHOI IPyIH, A0
K01 BOHA HaJIexkana: ¢paHka — 3a GpaHKCHKUMU (CATIYHUMHU ) 3BUYAsIMU, OYpTryH/Ia —
3a OypryHJICHKUMH, PUMJISHHHA — 32 PUMCBKHUMH; — CY/IOBI PIillICHHS BIUIMBAJIM Ha
BUKJIAJIaHHS OCHOB PHMCBKOTO TpaBa y HOPUIAMYHUX IIIKOJAX Ta YHIBEPCUTETaX
[TiBaiunoi Itamii ta IliBnennoi ®panmii. BapTo 3a3HaunTH, MO y TaKUX BIJOMHX
YHIBEpCUTETaX THX 4aciB, sk bonoHchkuil, [lapu3bkuiil Ta 1HIIKMX, aKIIEHT Y HABYAHHI
poOUMBCS HE HAa TTO3UTUBHE TPABO, a HA MPABO K TaKe, IKUM BOHO TTOBUHHO OYyTH, Ha

Horo 3B’s130K 3 peliriero, pinocodieto Ta mopamtro. [Ipodecopu-cyaai TOHOCUIN 10


https://uk.wikipedia.org/w/index.php?title=%D0%92%D0%B0%D1%80%D0%B2%D0%B0%D1%80%D1%81%D1%8C%D0%BA%D1%96_%D0%BF%D1%80%D0%B0%D0%B2%D0%B4%D0%B8&action=edit&redlink=1
https://uk.wikipedia.org/wiki/%D0%A1%D0%B0%D0%BB%D1%96%D1%87%D0%BD%D0%B0_%D0%BF%D1%80%D0%B0%D0%B2%D0%B4%D0%B0
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CTYJIEHTIB 3araJibHi MPUHIIAIA T4 METOJ/H, SKi JO3BOJISUIA CTBOPIOBATH CIPABEIINBI
HopMu. Takuil MiAXiJ A0 HaBYaHHA CHOPABIOBYBAaBCS 1 3 OMNIAAYy Ha Te, MO B
YHIBEPCUTETaX HABYAIMUCS CTYJEHTU 3 PI3HUX KpaiH, B SKUX ICTOPUYHO CKJIAIUCS
pi3HI TIpaBOBi Kepena. lle cmpusio po3moBCIOKEHHIO B €BpOIi OUTBIIT-MEHII
yHI(piKOBaHUX YSBJIEHb MPO CYTHICTH 1 3MICT CYJOBOi IIPAaBOTBOPYOCTI; — BUBUCHHS
Ta KOMEHTYBaHHS JIKEpeJ PUMCBKOIO MpaBa CyAAsMH Ta Tiocaropamu (IJ10caTopu
3aliMajicCsl aHali30M 3MICTYy OKPEMHX CIiB, aHaji3 MPOTHU-3BHYAEBUX CHUTYaIlil,
MOPIBHSHHAM JKEPEJl, pe3yJIbTaTOM YOTo OyJIM KOPOTKI MPUMITKH MK PSAKaMH a0o
Ha TOJIIX OpUTIHAIY — TJIOCH); — CyJOBa NIPABOTBOPYICTh TaKOX CKJIaaanacsi 3
pillieHb 1EPKOBHUX cOo00piB, akTiB Ilanmu Pumcekoro, aekpetaiiii BIUIMBOBUX
EMUCKOMIB (4aCTO CKIIAJAN0Cs TaK, 0 CBALIEHHUKH Opainu Ha cebe QyHKI cyal, a
iXHI aKTM MaJld XapaKTep — HOPMATHUBHO-IIPABOBOIO aKTa), SIKI PEryJIlOBaId HE
TITBKM TATAHHSA BHYTPIIIHBOTO KUTTS IIEPKOBHUX OpraHizaiiii, a i Jeski CiMeiHi,
NUTIOOHI Ta MAMHOB1 BITHOCHHH.

Sx 3a3nauae I'.Jlx. bepman, B €Bpom ax A0 Apyroi monoBuHH XI CT.
nepeBaXkaiv TUIEMiIHHI M MICIIEB1 PUCH 3BHYAEBOTO IMpaBa 3 JAESKUMH (HeoaaIbHUMU
enemeHtamu [61].

Hacrynaum eranom ¢hopMyBaHHS Cy/I0BOT TPAaBOTBOPUOCTI CTANIO (pOpMyBaHHS
pomano-repmanchkoi mpaBoBoi cim’i (XII-XVIII). Ha nymky 6aratbox HayKOBIIiB,
camMe HOro moTpiOHO BBaKaTH YacoM, KOJU 3 HAYKOBOI TOYKH 30pYy 3’ SIBISIETHCA
CyJloBa MPaBOTBOPYICTh (sIKa HAMOUIBIT HAOJMKEHA JO CYyYacHOCTI) Yy POMaHo-
repMaHChbKId TpaBoBii cuctemi. Pene JlaBua xapakrtepusyBaB Lied Nepiol SIK TaKuii,
KOJIM HOBE CYCHUIbCTBO 3HOBY MOYAJIO PO3YMITH HEOOXIJIHICTh 3BEPHEHHS 10 MpaBa,
OCKIJIbKM TIJIBKA TIPAaBO MOXKe 3a0e3medyuTH Mmopsaok 1 Oesmneky. [lepenosi BepcTBu
CYCNUJICTBA BHMAarajiu BiJ MaHIBHUX KJACIB TOro, M00 yci CyCHUIbHI BIAHOCHUHU
OasyBanucs TUIBKM Ha mpaBi, mo0 OyB YCyHEHUH pEXKUM aHapxii 1 CBaBOJII.
BuokpemitoroTe 1°siTh 00CTaBHH, IO CYTTEBO BIUIMHYJIM Ha (OPMYBaHHS CYAOBOi
MPaBOTBOPYOCTI B POMAHO-T€PMAHCBKIM CIM’1I B 1€l mMepioj: 3amo3UyYeHHs Y
PUMCBHKOMY TpaBl CTAaTyCy CYZJl, AISUIbHICTh €BPONENUCHKUX YHIBEPCHUTETIB, Y SIKUX

IHoyajinu I[OCJIiI[)KYBaTI/I HOpMaTI/IBHO-HpaBOBi IMpUIINCHU Cy,ZII[iB, BIUIMB KaHOHIYHOTO


https://uk.wikipedia.org/w/index.php?title=%D0%A0%D0%B5%D0%BD%D0%B5_%D0%94%D0%B0%D0%B2%D0%B8%D0%B4&action=edit&redlink=1
https://uk.wikipedia.org/wiki/%D0%90%D0%BD%D0%B0%D1%80%D1%85%D1%96%D1%8F
https://uk.wikipedia.org/wiki/%D0%A0%D0%B5%D1%86%D0%B5%D0%BF%D1%86%D1%96%D1%8F_%D1%80%D0%B8%D0%BC%D1%81%D1%8C%D0%BA%D0%BE%D0%B3%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%A0%D0%B5%D1%86%D0%B5%D0%BF%D1%86%D1%96%D1%8F_%D1%80%D0%B8%D0%BC%D1%81%D1%8C%D0%BA%D0%BE%D0%B3%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/w/index.php?title=%D0%94%D1%96%D1%8F%D0%BB%D1%8C%D0%BD%D1%96%D1%81%D1%82%D1%8C_%D1%94%D0%B2%D1%80%D0%BE%D0%BF%D0%B5%D0%B9%D1%81%D1%8C%D0%BA%D0%B8%D1%85_%D1%83%D0%BD%D1%96%D0%B2%D0%B5%D1%80%D1%81%D0%B8%D1%82%D0%B5%D1%82%D1%96%D0%B2&action=edit&redlink=1
https://uk.wikipedia.org/wiki/%D0%9A%D0%B0%D0%BD%D0%BE%D0%BD%D1%96%D1%87%D0%BD%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
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IpaBa Ha CYJOBY CHCTEMY, CTBOPEHHS MICHKOTO IpaBa, CTBOPEHHS TOPTOBEIHHOTO
npasa.

JlocmpkyBaHMH — eTalm  MaB  Takl  OCOOJMBOCTI  (pOpMyBaHHSA  CYAOBOI
IPaBOTBOPUOCTi:  — 3aBASIKM  JAISUIBHOCTI  CynaiB 1  moctriiocatopiB  (abo
KOMCHTATOpIB), SKI HaMarajaucs OCMHCIUTH MOPUAUYHI HOPMHU 3 TO3HUIIIH
OPUPOJHOTO TIpaBa, PHUMCBKE TIPABO TMOYMHAE MPUCTOCOBYBATUCH JIO TMOTPed
cydacHocTi. Xoya KOMEHTATOpIB 4YacTO MIAJNAI0Th KPUTHUIIl 32 BUKOPHUCTAHHS
CXOJACTUYHHUX METOJIIB, 3@ HECKIHYEHHI CYINEpe4YKHd MpO MOHATTS, iX BIUIUB HAa
dbopMyBaHHS CyJIOBOi MPABOTBOPUOCTI Yy POMAHO-TEPMAHCHKOMY IpPaBl BaXKKO
nepeolinuTi. Hampukiana, came Ha LbOMY €Taml BHepine OyJ0 BUKOPUCTAHO Ta
TEOPETUYHO OOIPYHTOBAHO MOHSTTS «IOPUIAMYHA 0c00a» (0€3 SAKOro Ba)XKKO YSIBUTH
Cy4JacHE €BpOIMEHChKE TMPaBo), IO, CBOEK YEProro, COPHUUYMHUIO BUKOPHCTAHHS
BOTO TEpMiHA TMiJ Yac CYJOBUX 3aciiaHb; — PUMCbKE MIpaBO BCE OLIbIIE
IHTETPYETHCS Y IOPUJIMYHY TPAKTUKY, IIO0 TOB’S3YEThCS 3 peatizaiiclo (QyHKIIiHi
Cyl0BO1 Biagu. PO3BUTOK Ta YCKIIAJHEHHS TOPTiBEJIbHUX 3HOCHUH, MI>KHAPOJHHX
MOJIITUYHUX 1 KyJbTYPHHX CTOCYHKIB BHUMAraloTh YJOCKOHAJIEHHS HOPMATHUBHOTO
peryNtoBaHHs, MO0 MPHU3BOAWTH JO PO3IMIMPEHHS c(epu 3acTOCyBaHHS PHUMCHKOTO
MPUBATHOTO TIpaBa Ta BIUIMBY CYJIOBUX pimieHb. Ha 3MiHy mepcoHaIbHOMY
MIIMOPAIKYBAaHHIO TIpaBy, KOJM OCOOM MIiAMAaAaroTh Wi Jil0  (PpaHKCHKOTO,
reépMaHChKOTO a00 PUMCHKOTO TpaBa 3aJE€KHO BiJl OCOOMCTHX SIKOCTEH, MPUXOAHTH
KOHKYPEHI[II MICIIEBOTO Ta PUMCBKOTO IpaBa, sfKa BCE YACTIIIE BUPIIIYETHCS HA
KOPUCTh OCTAaHHBOIO — TPH PO3MJISAI OUIBII CKJIAJHUX BIJHOCHUH TPIOPUTET
HAJAETHCSl PUMCHKOMY TNpaBy. 3aBASKU BEJIMKOMY aBTOPUTETY IIpodecopiB mpasa, sKi
3alMaUCs  JTOCTI/DKEHHSIM 1 BIJIPOJDKEHHSM PUMCBHKOTO TIpaBa, CyId 4YacTo
HAJCWJIAJIM MaTepiaid CKJIAQJHUX CIpPaB HA TOW UM IHIIUNA IOPUIUYHUA (PaKylbTeT,
BHUCHOBKHU SIKOTO (DaKTUYHO MEPETBOPIOBAIMCS Ha CYJOBE PIIICHHS; — Y CYIOBHUX
pIIIICHHSX MTOYMHAE BUMAJIbOBYBATUCS IO MpaBa Ha MpUBATHE Ta MyOiyHe. Xoda
el MO TMpaBa Ie HE MA€ YiTKO OKPECICHHWX MEX 1 HEe 3HAXOAHWTh HAJICKHOTO
BTUICHHS Y 3aKOHO/aBYiil Ta Cy[OBii MPaKTHUIIl, aJie BUHUKAE PO3YMIHHS Ti€l ICTUHH,

[0 MPAKTUYHO KOXEH 1HJWBIA iCHye abo MO’Ke ICHYBaTH HE B OJHOMY, a Yy JBOX


https://uk.wikipedia.org/wiki/%D0%9A%D0%B0%D0%BD%D0%BE%D0%BD%D1%96%D1%87%D0%BD%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%9C%D0%B0%D0%B3%D0%B4%D0%B5%D0%B1%D1%83%D1%80%D0%B7%D1%8C%D0%BA%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%9A%D0%BE%D0%BC%D0%B5%D1%80%D1%86%D1%96%D0%B9%D0%BD%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%9A%D0%BE%D0%BC%D0%B5%D1%80%D1%86%D1%96%D0%B9%D0%BD%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
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IPABOBUX MOJISX: SIK MPUBATHA 0c00a Ta K TPOMAaJTHUH CBOET JIepyKaBU; — MOAaJIbIIIa
nudepeHiialis Ipasa, siKe, KpiM 3raJJaHoro BXKE BiJOKPEMJICHHS MpaBa KaHOHIYHOTO
Bl TIpaBa CBITCHKOrO, TMOJAUIAETHCS TaKOXK Ha TMpaBo ¢eoaalibHe, TOProRe,
KOPOJIBCHKE TOIIIO.

3 MOUIMPEHHSIM 1€l po3ymy, CIPaBEIIMBOCTI i TyMaHI3My TOCTpO TocTaja
notpedba B CTIMKOMY MOPSIKY, 3aXHCTI IHTEPECIB NMPUBATHUX OCIO BiJl JIep)KaBH,
TaKUM 3aCO000M BJIaCHE 1 CTaJIO MPaBo, TOOTO poMaHO-TepMaHChKa IPaBOBa CIM 5.

dopMyBaHHS 3arajbHOrO MpaBa YHIBEPCUTETIB OYJ0 OCHOBHUM JKEPEIOM
NOIIMPEHHSI HOBUX 17€d (pOpMyBaHHs CyAOBOi IpaBOTBOpYOCTI. B yHIBepcuTeTax
CYJIOBY MPAaBOTBOPUICTh PO3MJISIAQIM SK MOJEIb COIIaIbHOI CTaOLIBHOCTI Ta
paBoNOpAAKY. BUBUEHHS Cy/OBOi MPaBOTBOPUOCTI HE OXOILIIOBAJIO IMPOLIECyalbHI
npoleAypy, JOKa3u, CIOCOOM BHUKOHAHHS (1[I MNHTaHHSA 3aJIUIIAINCh IS
aJIMIHICTPATUBHOI perjaMeHTaIlli), aje KOHIEHTPYBAJIU yBary Ha Cy/JI0BOMY PO3TJIsiIi
Yl BUKOHAHHI MPUHHATUX pIIIEHb. YHIBEPCUTETChKA HayKa po3risjaia CyIOBY
IIPaBOTBOPYICTh B 3B’A3KY 3 (utocodiero, Teonoriero, penirieto. L1 Hayku BkazyBanu
CyIJisiM, SIK BHpINIYBaTH CHOpaBd Ha OCHOBI CIHPaBEIJIMBOCTI, BCTaHOBJIIOBAJIH
npaBuWia, 3a SIKUMHU IOBUHHI OyJau >KUTH JoOpornopsigHi oau. ToOTo cynoBa
TUSTBHICTD OyJia OpleHTOBaHa Ha MOJIOKEHHS MIpaBa, a He Ha BIIACHUN PO3CY/I MiJ Yac
BUHECEHHsI PIIlIEHb Yy CIIpaBi. YHIBEPCUTETChKA IOCTHUIIIS 3aCHOBYBAJacsl Ha MOHSTTI
mpaBa K TMpaBa-3000B’S3aHHSA, TAaKUM SIKHM BOHO TIOBUHHO OyTH, a He
IIPABOCYTHOCTI, SIKUM BOHO €. BUBYEHHs Cyl0BOI MPaBOTBOPUOCTI PO3IIILAANOCS Y
TICHOMY B3a€MO3B’SI3Ky 3 HOpMaMud Mopaidi. Y IbOMY OJHA 3 BIJAMIHHOCTEH
KOHTHHEHTAJILHOTO MpaBa BiJl aHTJIO-aMEPUKAHCHKOTO.

[leBHMIT BHECOK Yy CTAHOBJICHHS CYJOBOI MPAaBOTBOPUOCTI Yy Iiel Tepion
3pOoOUJI0 KaHOHIYHE (IIEPKOBHE) MPaBO, 3aBSKH BEJIMYE3HOMY BIUIMBY KaTOJUIIBKOT
IEPKBH 1 HAWUMIUPIIOT FOPUCAMKINT HMEPKOBHUX CYAIB (PIMICHHS SKUX BKIIOYAIA
CUCTEMY IHTEpIPETAIlIHHNX, MPABOYCTAHOBYMX, PETYJSITHBHUX Ta IHIIUX HOPM
npaBa). CTaHOBISIYM CHUCTEMY KaHOHIB-NIpaBWJ, 3alpOBAKEHUX LIEPKBOIO 1
MPUCTOCOBAHUX JI0 YCTPOIO IIEPKBHU, 1 JO KUTTS BipHUX (IUTIO0, 3aM0OBIT), KAHOHIYHE

MpaBo I'PYHTYBAJIOCS Ha MPUHIMUIIAX PUMCHKOTO IpaBa, BUBUAJIOCS B YHIBEPCUTETaX
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HapiBHI 3 PUMCHKUM IUBUILHUM MPaBOM. MK HUMHU MPOCTEKYBABCSI B3a€MOBILIMB.
Sk HacmiZoK, B OJHUX KpaiHaX KOHTHHEHTAJIbHOI €BPOIM PUMCHKE MPaBO CTaJO
YUHHUM, B IHIIMX — BU3HAYWJIO 3MICT HAI[IOHAJILHOTO TMpasa, 1o (popmyBanocs
[61, c. 46].

Takum 4MHOM, CyZi0Ba IPABOTBOPYICTh HA I[bOMY €Tarl OyJia MmiAroToBJIEHA 110
HOBOT'O PO3BUTKY, Y€pe3 MOsBY HOBUX Tally3ei mpasa (1eX0Be MpaBo, TOProBe MpaBso,
MDXHaApO/IHE MIPUBATHE MPABO), sIK1 B TOM Yac OyJM BKE CHCTEMaTU30BaHi.

Tpetiit eran (XIX — mouyatok XX cT.) — hopMyBaHHS CyOBOI ITPABOTBOPUYOCTI
XapaKTepU3yeTbCs  3aBEepIUICHHSIM mporecy (GOpMyBaHHS CHCTEMH POMaHO-
TrepMaHCBhKOT0 MIpaBa SIK LUIICHOTO SBHILA.

Ha upomy erami BifOyBaeTbes rio0anbHa KoAudikailis mpaBa, sika CIPHUSE
MOJIOJaHHIO PO3JIPOOIEHOCTI HOPMATHBHOIO MaTtepiaiay, BIOPSIAKYBAaHHIO YMHHOIO
Ha TOW yac 3aKOHOAABCTBA, OYMIIEHHIO MOro BijA 3acTapiiux HOpM Touwlo. Taki
HOPMATHUBHO-TIPaBOBI akTH, K [{uBinbHuii komekc ®panmii 1804 p. (Bimomuit sk
Konexc Hamoneona), ABcrpiiicbkuili 1uBuUIbHUN Kojekc 1811 p., Himenbkuit
nuBinbHUN KoAeke 1896 p., IlIBelinapcbkuii 1uBUIBHUN Kojgekc 1907 p., manu He
TIIPKKA BEJNMKE 3HAUEHHS /I BJIACHUX JIEp)KaB, aje H 3HAYHO BIUIMHYIW Ha
(dbopMyBaHHS MPABOBUX CUCTEM IHIIUX KPaiH CBITY.

[Tin BrmmuBOM Koau@iKaiiHUX TpoIeciB B €BpoImi 0cTaTogHO chopMyBaIucs
pOMaHCBhKa Ta IIEHTPATbHOEBPOIEHChKA (TepMaHChKa) TPYITH IPABOBUX CHCTEM.

CynoBa mpaBOTBOPYICTh Ha IOMY €Talll CIPSMOBYETHCS Ha MPaBOTBOPUY
aKTHUBHICTh 1I0JI0 BCTAHOBJICHHS HOPMAaTHMBHO-IIPABOBUX MPHUMIMUCIB Ta iX (ikcamii y
CYJIOBUX PIILICHHSX.

YetBepTHii mepioa po3BUTKY CYAOBOI MPAaBOTBOPUOCTI Y POMaHO-TE€PMAHCHKIN
ciM’i TpuBae gorenep. lleit mnepiog QopMyBaHHA CymOBOi MPABOTBOPYOCTI
acOLIIOETbCA 3 TOCWJICHHSM PO3BUTKY 3aKOHOJABCTBA B €BPOIEHCHKHUX KpaiHax
1 KogudiKaIiero.

Byprkya3Hi peBoJItoLii JOKOPIHHO 3MIHWIM a00 BIIMIHMIIM K Taki (eoganbHi
IPAaBOB1 IHCTUTYTU. 3aKOH CTAa€ OCHOBHHUM J[)KEPEIOM POMaHO-I€PMaHCHKOIO IMpaBa.

VY XIX c1. y 611b110CT1 KpaiH €BpONEerchKOro KOHTUHEHTY MPUHMAIOTHCS YHUCIICHHI


https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD%D0%BE%D0%B4%D0%B0%D0%B2%D1%81%D1%82%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%9A%D0%BE%D0%B4%D0%B8%D1%84%D1%96%D0%BA%D0%B0%D1%86%D1%96%D1%8F
https://uk.wikipedia.org/w/index.php?title=%D0%91%D1%83%D1%80%D0%B6%D1%83%D0%B0%D0%B7%D0%BD%D1%96_%D1%80%D0%B5%D0%B2%D0%BE%D0%BB%D1%8E%D1%86%D1%96%D1%97&action=edit&redlink=1
https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD
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KOJICKCH.

CporomHi 111 KOJAEKCH TOPST 3 IHIMTUMHU NPABOBUMHU aKTaMU 1 Hacammepen 13
3BUYAMHUMHU 3aKOHAMH PETYIIOIOTh MPAKTUYHO BCl BAXKIUBI CPEepH CYCHUIBHOIO
KUTTS. Y POMaHO-TEPMAHCHKIA MpaBOBid CiM’I BOHHM € OCHOBHUMH JKepeiIamMH
npaBa. Ha BepmmHi mipamigu HOpPMaTHUBHO-IIPABOBHX aKTIiB y CHCTEMI pPOMAaHO-
IepMAHCBHKOTO TMpaBa 3HAXOJATHCS KOHCTUTYII Ta KOHCTUTYIIWHI 3aKOHM, BUIIA
IOpUIMYHA CHJIA SKUX Ta BIUIUB HA 3MICT 1 MPOIEC PO3BUTKY CHCTEMH POMAaHO-
repMaHCBHKOTO TIpaBa € 0e33arepeyHi.

Benuki peBoIOLIiHI 3MIHA TOPKHYJIMCA TaKOK MTPABOBUX 1HCTUTYTIB 1 raiay3ei
nyOniyHOro mpaBa. BoHM BUKIMKaHI Hacammepel 3MIHOK CTOCYHKIB MIXK
IPOMAJITHUHOM 1 JIEPKABOIO, BUBHAHHSM 1 TIOJIAJIBIINM PO3IIMPEHHSIM IIpaB 1 CBOOOT
JIOAWHM 1 TPOMaJAsSHUHA, peOpMyBaHHSIM CHUCTEMH CYyIOBOI BIAIH, 10 BigOyJoCs
micAsT TPUUHATTS KOHCTUTYIIN (BU3HAHHS TMPUHIMIYY TOAUTY BJIaaH, I[OsABA
KOHCTUTYHINHUX cyaiB). Y XX cr. BiaOyBaeTbcs 30JMKEHHS HaIllOHAJTBHUX
MIPABOBUX CHCTEM 3 MIXKHAPOIHUM TIPABOM.

Ha 1wupomy erami BigOyBaeTbcs 3MiHA Teopli 1 TMPAKTUKH  CYJOBOI
IPaBOTBOPYOCTI, SIKIM MPUTAMaHHI HACTYNHI PUCH: — KOHCTUTYIIIHI HOpPMH €
HOpMaMH TPpSMOi [ii, TOOTO MOXYThb 3aCTOCOBYBATHUCS CyJdaMu Oe3MOocepeaHbo,
HaBITh 3a BIJICYTHOCTI KOHKPETH3YIOUHMX 3aKOHIB; — CyJIOB1 PIIICHHsS MMOBHUHHI OyTH
MpaBOBUMH, TOOTO BIJAMOBIIAaTH TEBHUM CTaHJAapTaM CBOOOJM, PIBHOCTI Ta
cpaBeyiuBoCTi; — KOHCTHUTYINIS pO3TIANA€EThCS K JKOPCTKA, TOOTO Taka, sSika He
MOXe OYTH CBaBUIBHO 3MIHEHa 3a IHIIATUBOIO MAPJIAMEHTCHKOI OlIbIIOCTI;
— HasIBHICTh CYJJIIBCBKOTO KOHTPOJIO 3a KOHCTUTYIIHHICTIO 3aKOHIB, IJII 4YOTO
CTBOPIOIOTBCS CIICIIaJIbHI OpPraHd KOHCTUTYIiHHOT topucaukiii (Koncturyiiiini
CylH); — CyIOBa TIPaBOTBOPYICTh 3/IACHIOETHCS —CIEIaIbHO-YIIOBHOBAXKEHUMHU
CYyJIOBUMH OpraHaMH, SIKi peai3yloTh (YHKIIO CYIOBOi BJIaaW; — CYJOYUHCTBO
3MIACHIOETBCS B OCOOJNMBIA  mporecyanbHi  ¢Gopmi, sSKa CHOpsIMOBaHA Ha
BCTAHOBJICHHSI HOPMATHMBHO-NIPaBOBUX TMPUIKCIB Ta iX (QIKcalilo y CyJOBHUX
MPaBOTBOPYHUX AKTaX.

Y apyriii monoBuHi XX cT. Ha (OpPMYBaHHsS CYJI0BOi IPaBOTBOPYOCTI Y


https://uk.wikipedia.org/wiki/%D0%9D%D0%BE%D1%80%D0%BC%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D0%BE-%D0%BF%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B8%D0%B9_%D0%B0%D0%BA%D1%82
https://uk.wikipedia.org/wiki/%D0%9A%D0%BE%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%86%D1%96%D1%8F
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B8%D0%B9_%D1%96%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%82
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CHCTEMI POMAaHO-T€PMAHCHKOTO MpaBa CyTTEBO BILUTMBAIOTh €BPOIENUCHKI IHTETpalliiH1
IPOILIECH, K1 MPU3BENHU 10 CTBOPEHHsS €BPOMNEHCHKUX CIIBTOBAPUCTB (€BpoIeichke
€KOHOMIYHE CIIBTOBapUCTBO, EBpOMNEHChKE CIIBTOBAPUCTBO BYTULIS 1 CTall,
€BponeicbKke CIIBTOBAPUCTBO 3 aTOMHOI €Heprii), a 3roJoM, Ha iX OCHOBI —
€poneiickkoro Coro3y Ta €BpoONeichKOro mnpapa. ['0JIOBHUM HACIIIKOM 1IOTO CTajla
rapMoHizaiiss Ta YyHiQiKalisd MpaBOBUX CHCTEM pPOMaHO-TE€PMAHChKOI ciM’1 Ta
CTBOpEHHS €BPOINENCHKOT0 Cyy 3 MPaB JIOAHHH.

Croero ueproro, P.b. XoposibCbKUA HArojomiye, mo pojb CyJA0BOI BJIaJU €
3HAYHOIO B YCYHEHHI IIPOTAJIMH y MIPABOBOMY PETYIIOBAHHI CYCHIJIBHUX BIIHOCHH, Y
HAIIOBHEHHI HOBUM 3MICTOM YK€ HAasiBHUX HOpM npasa. Yucnenni Hopmu npasa €C
(30Kpema, B TaKUX rany3six, siKk aAMIHICTpaTUBHE, MUTHE, (JIHAHCOBE, TPY/OBE MPaBO)
IHKOPIIOPOBAH1 Yy BiJMOBIJIHI Tally31 BCiX HAIllOHAJIBHUX MPABOBUX CUCTEM. 3aBASKU
IbOMY BCl MpaBOBI cuUCTeMH JepkaB — wieHiB €C MaloTh 3HAaYHY KIUIbKICTh
OJTHAKOBUX HOPM.

TakuM 4YHMHOM, y pOMaHO-T€PMAHCBHKIM NpaBOBIM CIM’I NPABOBUX CHUCTEM
JUSITBHICTh BEPXOBHUX CY/IB Ma€ KOHKPETHU3YIOUHM, a HE TIPABOTBOPUYHI XapakTep:
BOHM BHHOCSATH TPOBITHI PO3’SCHEHHS IIOAO0 MPAaBHIBHOTO 3aCTOCYBaHHS BXKE
YUHHUX MPAaBOBHX HOPM 1 HE CTBOPIOIOTH HOBHX HOpPM mpaBa. BomHowac Bapto
BU3HATH, 110 y MEBHUX CUTYyaIlisX y KpaiHaX POMaHO-T€PMAHCHKIM MpPaBOBik ciM’i
cyaal popMyBaiu MpaBo 0E€3MOCEPETHBO 3 PO3IIIALY CIIPaB, 1 HABITh KOHKYPYBAIU Y
1IbOMY 3 3aKOHOJ1aB1eM [169, c. 86].

3BakarouM Ha Te, 10 CyJ0Ba MPABOTBOPUICTh TICHO TMOB’S3aHa 3 MPAaBOBUMU
CIM’SIMHM YM CUCTEMaMH MpaBa, 0yJio 6 TOIIILHO 3a3HAYUTH, 110 3 MEPEIiKy BIJOMUX 1
JOCITIIKYBAaHUX CHOTOJIHI TIPABOBUX CIMEH, a came: pOMaHO-T€PMaHCHKOi MPaBOBOT
CUCTEMH, AHTJI0-aMEpPUKAHChKOI MPABOBOI CUCTEMH, 10€piiichKOi MPAaBOBOi CUCTEMHU
TOIIO, $K 3a3HAYA€ThCA B HAIIOMY JAMCEpTAIlfHOMY JOCHiPKeHHI, YKpaiHa
BIJIHOCUTBLCS CaMe JI0 pOMaHO-T€PMaHChKOI MPaBOBOi CiM 1, Ta Ma€ CyIOBY By, 110
Jll€ BUKJIFOYHO Ha OCHOBI 3aKOHY Ta Ha BJIACHUN PO3CY]l CyNy.

3aie’)KHO BiJl €TaIiB PO3BUTKY POMaHO-TE€PMaHCHKOTO IPaBa, CIIEKTP JYMOK Ta

3arajibHa IIpaKTHKa IOAO0 Cy,Z[OBOI HpaBOTBOp‘lOCTi Ta CyAOBOro MnMpCuciacHTy sK
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JDKepena TpaBa, KOJMBajacs B pi3HI MEPIOAM BiA IX MOBHOIO BU3HAHHA A0 iX
KaTEerOpUYHOTO 3alepeUCHHS.

Tak, y Opaniii, npaBoBa cHUCTEMa, SKa YTBOPIOE CEPIEBUHY POMAHO-
TepMaHChKOTO TMpaBa, B cuiny pisHux mnpuunH 3 XVII-XVIIcr. 1 mo Bemukoi
®paniry3bpkoi peBomolii (1789—-1794 pp.), 3rifHO 3 YKUCIECHHUMU JOCHIJKEHHSIMH,
IIUPOKO, «HABITH OUIbINE, HDK B AHMNII y 1€l TMepioJy BUKOPHUCTOBYBAJIOCH
npeleaeHTHe mnpaBo (case law)», y Toll Wac SK mMicis PEBOMIONIT Ha CYIOBY
MIPaBOTBOPYICTh 1 HaBITh Ha BUIbHE TiyMaueHHS Komekcy Hamoneona Ta iHImMX
3aKOHOJABUYUX aKTIB OyJj0 HakiaaeHo odiuiitHy 3a0opony [198, c. 126]. V ueit xe
nepiogq B ABCTpli 10 BBeAeHHS B Ait0 [[UBUIBHOrO KOJEKCY [IsUIM CYJIOBI
IpeLeIeHTH.

AHani3yroun OCTaHHI POKM PO3BUTKY CYyA0BOi MPAaBOTBOPUOCTI B €BPOINEHCHKIN
MIPaBOBIM CHUCTEMIi, MOYKHA PO3IJICHITH TCHACHIIIIO 0 30JMKEHHS PI3HUX MIIXOJIB Y
IOPUIUYHIN HayIll MO0 PO 1 MICISl CY/I0BOi IIPAKTUKK y TIPABOTBOPUOMY IPOIIEC,
10, CBOEI0 YEProro, NPHU3BOAUTH 10 OUIBLI JOSJIBHOTO BIJIHOUIEHHS Yy KpaiHax
KOHTHHEHTAJIbHOI MPaBOBOi CIM’i, a TaKOX JO pe3yJbTaTiB CYAOBOi JISJIBHOCTI SIK
JoKepenia npasa. Takox y 3axigHiil OpUIWYHIN JiTepaTypl (GOpPMY€EThCS KOHLEILIS
GyHKIIOHYBAaHHA Y CBITI  «T700anbHOTO  crmiBTOBapuctBa cyaiB». Cymosa
PaBOTBOPYICTh, 5K cTBep/kye I1. A. Komap, rpyHTyeTbcs Ha CyJOBOMY pillIeHHI,
TOYHIIIE HAa HOT0 MOTHBYBAJIbHINH 4YacTHHI, J¢ (OPMYIIOIOTHCS TEBHI CY/AJIBCHKI
CTaHJapTH — MOSCHEHHSI, YOMY CaMe TaK BHUpillieHa cripaBa [64].

BonHouac, akiieHTye BUCHUH, JUIIE MOCHIaHHS Ha (hopMasibHI JKepesia mpasa
(3aKOH, KOJEKC, MDKHApOJIHUU JOTOBIp) ab0 «IPOCTOrO HOPMO3aCTOCYBAHHS
(3acTOCYBaHHS YITKUX Ta OJHO3HAYHUX JISI PO3YMIHHSI HOPM TIpaBa) JJisi HASBHOCTI
CYZI0BOi TIPaBOTBOPYOCTI HEIOCTATHBO, MO3asK CYJl Ma€ 3AIMCHIOBATH IS IILOTO a00
pO3IIMpPEHE TIyMaueHHs, a00 BUBOJWTH 3 MEPBHUHHUX HOPM MpaBa iX J0JATKOBHUI
3MICT, SIKHA TPsSMO HE TepeadadeHuidl y TEKCTax HOPMATUBHO-TIPABOBHX aKTiB.
[HmmMu cioBamu, cyn (GOPMYJIIOE Y CBOIX PIIICHHSX HOBI MPaBOMOJIOXKEHHS a0o
MIPaBOBI MO3MILii, SIKI CTAlOTh 000B’S3KOBUMH, HacaMIlepesl, JUIsl CaMHUX CYJJIiB TIPH

MPUNHATTI aHAJIOTIYHUX PillIeHb (B YKpaiHl BKa3zaHe CTOCYEThCS pillieHb BepXoBHOTO
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Cyny). OkpiM TOTO, HAYKOBEIlh JOXOJAUTHh BUCHOBKY, 110 Y KpaiHaX KOHTUHEHTAIHHOT
€Bponu JOCTYNHICTh TEKCTIB CYyJOBUX pIlIEHh Ta IX TMOMIMPEHHS BU3HAYUIIO
creniudigHy 1 3pocTarouyy pojib CyJ0BOI MPABOTBOPUOCTI 3arajaom [64].

OcHOBY mpakTUKu €BPONEHCHKOTO CyIy 3 IMpaB JIOAWHU CTaHOBUTH JOCBIJ
HamioHabHUX cyaiB ®panmii, Anrmi, CIIA, Himeuunnu, mo 3100yTHii Ta
HAKOMWYEHUN HaIllOHAJBFHUM TMPABOCYAJSM TiJ Yac BHPILMIEHHS CHOPIB 100
3aXMCTy MPUPOTHUYNX TPAB JIFOIUHU, 3aCTOCOBYETHCS HE3BAKAIOYH HA PI3HI MIAXOIH
JI0 TPaKTyBaHHS MICISl CYJIOBOi IPaBOTBOPUYOCTI Ta il 3HAYEHHS B MEXKax MPaBOBOI
CHUCTEMHU.

Posrnsgatoun cynoBy cucTeMy €BpOINEHCHKHUX KpaiH, TAKUX, HAMPUKIAM, SIK
@paHiiis, A€ CyA0Ba MPABOTBOPYICTh BUCTYIAE B SKOCTI CyOCHIIapHOTO JDKEpelia
MpaBa — «JKepesia B paMKaxX 3aKOHY», TOOTO aBTOPUTETHUMHU JJISl CYJIJIl € MOTMEpPEe/IHI
CyloBl pimieHHs, Ta HimeuuwHna, ne cyJgoBa MNpPaBOTBOPUICTh Hapa3l HabyBae
3HAUEHHA CYOCHIapHOrO JDKEpesia IMpaBa Yy BUKIIOYHUX BHUIIAJKAX: Y BHIIQJIKY
NIATBEPAKECHHS IM1]1 4aCc BUPILIEHHS aHAJIOTIYHUX CIIPaB HAa MICLHEBOMY PIBHI 1 MICIA
MIATBEPKCHHSI PIIIEHHS BHINOI0 CYJOBOIO 1HCTAHIIIEID, MOXKEMO TIATH BUCHOBKY,
10 aKTyaJbHUM CBHOTOJHI 3aJMIIAETHCS THUTAHHSI, SKE MicIe 3aiiMae CyaoBa
MIPaBOTBOPYICTh y CUCTEMI €BPOIIEHCHKUX JIKEpe mpaBa. [IpaBoBe 3HaueHHs Cy10BOi
MPaBOTBOPYOCT] BHSBJISETHCS Yy BU3HAYCHHI FOPUAMYHOI CHJIM CYJIOBOI TNPAKTUKH,
IOPUINYHOI TIPUPOIN TPELEAEHTY, HWOTO CHiBBIIHOIICHHS 3 TPABOBUM 3BHUYAEM,
BU3HAYCHHS MUTAHHS MPO COIIAIbHO-TTPABOBE 3HAYEHHS CYI0BOI MTPABOTBOPYOCTI.

VY KOHTEKCTI MOPIBHSUIBHOIO aHAJI3y CYyAOBOi MPAaBOTBOPYOCTI B YKpaiHi Ta
3apyOIKHMX KpaiHax, 3BEpTaloud yBary Ha MpaBoBy cuctemy HimeuuumHu, BapTo
3ayBaXUTH, WO MpaBOTBOpYa MAisUIbHICTH KOHCTUTYLIMHOTO Cyay OCTaHHbBOI
BIAMOBIAHO 110 3akoHy mnpo DenepanbHuii KOHCTUTYHIMHUN CyI 3M1MCHIOETHCS Y
MPOBA/PKEHHAX: IIOAO0 BCTAaHOBJICHHS BIAMOBIIHOCTI (penepanbHOr0 3aKOHY YU
3akoHy 3emiii OCHOBHOMY 3akoHy (1. 76—79); moao po3risay cKapr TPOMaJsiH Ha
NOPYIIEHHS! KOHCTUTYLIMHUX mpaB (mm. 90—96); mono myOiai4HO-PAaBOBUX CIOPIB
Mk Denepariero Ta 3emisimu (1. 68—70) Ta 1H. [107].

Otxe, popmyBaHHS CyIOBOI MPABOTBOPYOCTI Y POMAHO-TE€PMAHCHKINA CIM’T —
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e CKJIAaJHUN mpolec, kUil TpuBae 1 moHuHI. [lounHaounM 3 €moxXu pPaHHBOTO
CepeIHbOBIUYS, B KOHTHHEHTAJIbHIA €BpoIl BiAOyBasoch moctynoBe (opMyBaHHS
CYJIOBO1 MPaBOTBOPYOCTI, SIKE TPUBAJIO MPOTATOM YChOIro cepeaHboBivus, B HoBuii
gyac 1 TpuBae 1o cwporomHi. Y XX cr. BigOyBamocs 30JMKEHHS HaIllOHATBHUX
MPaBOBUX CHUCTEM 3 MIKHAPOJHHUM IPaBOM. Y NIpyriid mojIoBUHI XX CT. HA PO3BUTOK
CYJIOBO1 MpPaBOTBOPYOCTI POMAHO-TEPMAHCHKOTO TMpaBa CYTTEBO BIUIMHYIIU
eBpoIeiichki iHTerpaniiini npouecu. IX akTUBHE PO3rOpPTaHHS 3yMOBMIIO 3aCHYBAHHS
B 1959 p. €spomnelickkoro Cyay 3 mpaB JIOJUHU — OPUTIHAIBLHOTO 32 CBOEIO
IIPaBOBOI0 MPUPOJAOI0 IHTETPALIITHOTO YTBOPEHHS, IO MA€ PHUCH MIKHAPOJHOI
oprasi3ariii.

Coporonni pimnennst Cyny €Bporneiicbkoro Coro3y — 11e HalBaKIIUBIIII JHKepena
€BPOIEUCHKOr0 TpaBa, Pe3ylbTaTOM SIKUX € OCTAaTOYHUN XapakTep 1 000B’SI30K
BUKOHAHHS I BCiX Cy0’€KTIB mpaBa. Binrak, cy/ioBa npaBoTBOPUICTh €BPONEHCHKOT
IIPaBOBOI CHUCTEMHM Mae O€3MOCEepe/iHI0 0 Ta BEPXOBEHCTBO HAJ HalllOHAJIBHUM
3aKOHOJJABCTBOM JI€P>KAB-YUACHUIIb.

Ha cyuacHoMy eTamni po3BUTKY CYCHIJIbCTBA 3aKOH € OCHOBHHM PETYJISTOPOM
BIJIHOCHH, TIPOTE BCE YACTIIIE MOCTYMAETHCA MICLEM MPEUEAEHTY, III0 CTBOPIOETHCS
HE JIMIIEC HAI[IOHAJLHUMHM, ajie 1 HaJHaIllOHAJbHUMHU cyJaMu. BiaTak, xoda 3aKoH
TPaAUIlIMHO Ma€ HAWBUINUA aBTOPHUTET, CTABJICHHS 10 CYyJOBOrO TPEICACHTY B
KOHTHMHEHTaJbHI €BpOMl MOCTYNOBO 3MIHIOETHCS M y OUIBIIOCTI €BPONEHCHKUX
KpaiH BiH BXK€ HE PO3TIISAAETHCS SIK Oe3aIbTepHATUBHE JKepeno npasa. Ha Biaminy
BIJl aHIJI0-aMEPUKAHCHhKOI MPABOBOI CiM’1, YKpaiHa HE Ma€ CyAOBOr0 MPELEEHTY, 1
HaBITh IMICJIS 3MIHM 3aKOHOJABCTBA. HUWHI y BITUM3HSHIN IOpUIUYHIN JdiTeparypi
MONIUPEHUM € TaKUW IHCTUTYT, SIK «CYyJOBa MPaBOTBOPUICTH», OPIEHTOBAHA Ha
3arajbHOEBPOINEHCHKUI HANPsIM, TOOTO MOCUJIEHHS POJIi CYJIOBUX PIllIEHb Y KpaiHax 3
POMaHO-T€PMAHCHKOIO TMPABOBOIO CHUCTEMOIO, 10 SIKMX 3a3BUYail BIJHOCATH 1
VYkpainy. ¥ MiXHApOTHOMY XK TIpaBi, 3apyOiKHINA HAyKOBIM JiTeparypi 1ed TepMiH
NEPEKIATAETHCS SIK «IIPABO, CTBOPEHE CYAOM» M OTOTOKHIOETHCS 3 «CYAJIBCHKUM
IIpaBOM» Ta € 3arajJbHOBH3HAHOIO KaTeropiero [178].

CynoBa mpakTHKa 1 IOpUIUYHAN 3BUYAl € HAWJABHIIIMM JKEPEIOM CYI0BOL
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MIPaBOTBOPYOCTI B €BPOIEUCHKIN MPABOBIM CHCTEMI Ta 3aiiMalOTh BAXXJIMBE MICIIC B
CHUCTeMi JDKepen TmpaBa. BinHOIIEHHS 3raaHux BHUIIE JOKEped [0 pillleHb
MDKHApOJIHUX CYJIOBUX OpraHiB, CyJOBOi TMPakTUKHM € HEBU3HAYCHUM 1
HEOJTHO3HAYHUM. Y HAYKOBIIB 3 IIbOTO IMPHUBOIY BUHHUKAIOTH PO30DKHOCTI — BijJ
MOBHOTO 3alepeyeHHs] BU3HAHHA MPAaBOTBOPUYOi (PYHKIT MIDKHAPOJHUX CYAOBHX
Opra”iB 1 10 BH3HaHHSA i1X y $SKOCTI Oe3yMoBHOro mkepena mpasa. Cynosa
IPaBOTBOPYICT, Yy TMPABOBHX CHUCTEMax €BPOIEHCHKOTO TIpaBa 3AIHCHIOETHCS
BIIMOBITHO JI0 3arajJilbHUX HOPM BIJMOBIIHMX KOHBEHIIIM, a TaKOX MPHUHITUIIIB
CIPaBEIJIMBOCTI, PO3YMHOCTI, MPUPOJHOTO IMpaBa, BIAMOBIAHOCTI MOpPaIbLHUM
KAaTeropisiM CycHnuibHOT HeoOximHocTi. ITiarpyHTs Ta KIHLEBHM pe3yibTaT pILIEHb
3a3HAYEHUX CY/IB, SIKI 3/1MCHIOIOTH CBOIO [ISJIbHICTh HA 3rajlaHuX MPUHIUIIAX,
BHUCTYNAIOTh JIOJaTKOBUM PYIIIEM CyI0BOI MpaBoTBOpUOCTI. Cy/n0Ba MNpaBOTBOPUICTb
y €BPOINEUCHKIA TMPaBOBIM CHUCTEM1 BKOPIHIOETHCS (37TUBAETHCA) Y BHYTPIIIHIM
MPaBOBUN MOPSJOK JIepKaB-y4yaCHUIlb, TOOTO HalllOHAJIBHI CYId MOXYTh a0o
NpUHAIMHI MarTh MOKJIMBICTh HANpsMYy 31HCHIOBATH MOCHJIAHHS Ha pIIIEHHS
€BpONENCHLKOro Cyay JUlsl MIATBEPIKEHHS CBO€I MPABOBOI MO3MIli. 3a MPAKTUKOIO
€BpOIENCHLKOr0 Cyly 3 MpaB JIIOAWHU YBAXKHO CIIKYIOTh HalllOHAJIbHI 3aKOHOIaBYl
opranu. Jlo Toro », y OLIBIIOCTI €BPOMEHCHKUX KpaiH CTBOPEHO CIICIiabHI
MEXaHI3MH KOHTPOJIIO, SIK1 3a0€3MeuyI0Th MOMEPEAHI0 E€KCIIEPTU3Y 3aKOHOIPOEKTIB
Ha iX BIANOBIAHICTH €BpONEHCHKIN KOHBEHLIT PO 3aXKCT MPaB JIOJUHUA Ta OCHOBHHUX
CBOOOJ 1 TIpElENeHTHOMY IpaBy €BpOIEHCHKOrO0 Cyay 3 IpaB JIOAWHHA. bes
MO3UTUBHOIO BHMCHOBKY [JI0 pO3[JIsAy BOHM He jonyckaioTees [15; 185].
BusznayeHicTh 0araTh0X pPI3HUX MOTJISIIB IIOJO MPAaBOBOI MPUPOIAU €BPONEHCHKOI
IPABOBOI CHUCTEMH 3yMOBIIIO€ CKJIAIHOCTI HIOAO0 (OPMYJIIOBAHHS MOHSTTS CYJIOBOI
MPaBOTBOPYOCTI B €BPONEHCHKIA MPaBOBIM CHUCTEMI, sIKa € OAHIE0 3 HANUOUIBII

3HAYMMHX MIPABOBUX CUCTEM ChOTOJICHHS i repedyBa€e B MOCTIHHOMY PO3BUTKY.
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3.3 IIpoGemn Ta mepcHeKTHBH PO3BUTKY CYAOBOI INPaBOTBOPYOCTI B

Ykpaini

OcMuCTIOIUM MPAaBOBY PEATbHICTh, MiJ BIUIMBOM 1HTEpHAI[IOHATI3AIIHHUX 1
IHTErpaIifHuX MPOIECIB 3MIHIOETHCS CYYaCHUM CBITOBHM MOPSAOK, y TOMY YHCII i B
VYkpaini. KnirouoBe Miciie B LUX mporecax 3aiiMaioTh MDKHApOAHI OpraHizarii.
[Mocuneni yHiikamiifHi mporecu BiIOyBarOThCd B €BpoIi, a HaWJOCKOHATIIIUMU
IHTerpauiiHuMu (opMaMu € mpaBoBi cuctemMu Pagum €Bponu Ta €BponencbKoro
Coro3y. ¥V Mexax €BpONEHCHKOro MpaBOBOTO MpocTopy, KpiMm Pamu €Bponu Ta
€poneiicekoro Coro3y (Kl BKIIOUYaOTh y ce0e 1 yKpaiHChbKui), QyHKIIOHYIOTH 1
HIII perioHalibHI MIXKHAPOJHI opraHi3ailii. B3aeMosis 3rajanux BuUllle OpraHizaiiit
MK Cc000I0, a TakoX 3 KpaiHaMU-yYacHUIIMU 3a0e3leuyeTbes JpKepenaMu
€BPOIEHUCHKOTO Ta HalllOHAJIBHOTO TMpaBa. JlONUIBHICT Ta €(EeKTUBHICTH IlI€l
B3a€EMOJIII 3aJI€KUTh BIJl Y3MOJKEHOCTI M IMIUIEMEHTALli JKEPENl €BPONEHChKOro
(MKHapOJHOTO) Ta HAIIOHAJIBHOTO TpaBa, THCTPYMEHTaMH 3a0€3MEUYEeHHS SKOi €
HacaMIlepe]] €BponeichbKa Ta HallloHaJIbHa CyJ10Ba IPAaBOTBOPYICTb.

Huni ingopmariitai TexHosnorii Ta online-koMyHikamii (iHHOBaIll) 3MIHWIA
Halll CrHoci0 JKUTTS 10 HEBII3HAHHS, a caMme: 3 SBUJIMCSA OHJIAMH-TIEPErOBOpH
(crinKyBaHHS), €EKTPOHHA Tepefada 1H(opMallli, pi3HOTamy3€BUil CIIEKTP OHJIAKH
MOCJIYT, 4aT-00TH, MITYYHUH IHTEJEKT Ta 1HII TMPHUBLIET SKI MPAKTUYHO KOXKEH JI€Hb
3’saBisAr0ThCs B XXI cT. [lepexin poOoTu B O€3yNmUHHMI PEXUM CTaB TPUBIATBHOIO
CTIpaBOI0 HE TUIBKH B MPHUBATHOMY CEKTOpi, a i B mepkaBHoMy. [loBimbHO, aie
BIIEBHEHO MEPEXOUTH J0 IHHOBAIIMHUX TEXHOJIOTIHN 1 Cy/10Ba T1JIKa BIAIH.

OCHOBHMMH BHMOraMH JI0 Opraizaimii Ta JISUIbHOCTI OpraHiB Jep>KaBHOL
BJIaJM € TPUHLUI TPO30POCTi, AKUI € 00OB’S3KOBOIO YACTHUHOIO JIE€MOKPATUYHOI
IpaBOBOi Jiep’KaBU. 3HauHa yBara KOHLEHTPYETbCS Ha (DYHKILIOHYBaHHI CYJOBOI
BJIAJM, a caMe: KOMYHIKAaTUBHOI MOJITUKKA OpPraHiB Cy/l0BOi BiaJu (30KpeMa OpraHiB
CYIUTIBCBKOTO CaMOBpSAyBaHHS) Ta 1H(poOpMaTu3aiii CyaoBOi TiSTIBHOCTI, SIKi

Oe3nocepeHbO  3MIMCHIOITHCA 32 JIOMIOMOTOK)  1HHOBALIMHUX — TEXHOJIOT1M.
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VYpaxoByrouu 3HaUHUNA Tporpec y cdepl BIPOBaIKEHHS 1HHOBALIHHUX TEXHOJIOTIH Yy
CYJIOUYMHCTBO, 1X TIOTEHIlIaN II€ HE BUKOPUCTOBYETHCS HA MOBHY CHIIY (IIOTY)KHICTbD).
[le siBuIIE € BKpail HEraTUBHUM, 1110 3HAYHO 3BYXKY€E MOXJIMBOCTI Cy1ly, Ta yYaCHUKIB
CYZIOBOTO Tipoliecy. IHHOBaIiiiHa AisUIbHICTD TICHO TIOB’sA3aHa 3 (YHKIIOHYBAHHAM Ta
CTAaHOM CKOHOMIKH JEp>KaBH 1 TOMY MOTPIOHO 3aBXKIM BpaxoBYBaTH BIIOBIIHI
3aKOHO/aBYl Ta 1HIIII HOPMATHBHO-TIPABOBI aKTH.

B ropumnuHiii Haymi Opakye BCTaHOBIEHOTO MIAXOAy IOJAO0 TUTAHHS
1HHOBAIlIl B CyAOBIH mpaBOTBOpYOCTi. Jl0o 1HHOBaIl B CyAOBiH IPaBOTBOPYOCTI,
BIJIHOCSITh CYKYIHICTh 3aC001B Ta CHOCO0IB, 32 JOMOMOIOI0 SIKHUX BIOCKOHAIIOIOTH
a00 3MIHIOIOTH JISJIBHICTD B CY/IOBUX 1HCTaHIISAX, 3MIHIOIOTh NPOUEAYPY MPUHHATTS
CYJIOBUX pIillleHb, a TaKOX TMOPSJIOK AisUIbHOCTI CYJOBHX OpraHiB Ta OpraHiB
CYJIJIIBCBKOTO CAMOBPSITyBaHHS.

AHaJ3yloud MDKHApOAHI Ta HalllOHAJIbHI TEHJICHINI BIPOBA/DKEHHS Ta
PO3BUTKY 1HHOBAIIIMHOI CTOPOHU CYJIOBOT MPABOTBOPYOCTI, MOXKHA BUOKPEMUTH, 1110
1HHOBAIlli CYyJI0BO1 BJIaJf CTOCYIOThCA B OCHOBHOMY TaKHX ii CTOPIH:

1) 6e3nocepenHbO TISITBHOCTI CYy (SIK OpraH Jep:KaBHOT BIaIN);

2) cyAIIBCBKOTO CaMOBpSITYBaHHS (¥oro CTPYKTYpY, OprasiB
JTUCIUTUIIHAPHOTO THUITY);

3) 1HKOJIU KOHKPETHOT'O CYJIOBOTO MPOLIECY.

JocnmipkeHHsT CTaHy 1HHOBAIllii  CyJOBOI MNPaBOTBOPYOCTI  JIOIOMAarae
BCTAHOBUTHU: a) CTaH 3BOPOTHOTO 3B’SI3KY MIXK CYJOM 1 CYCHUIBCTBOM; 0) CTaH
JIOCTYMy TPOMaJISiH 710 1H(QopMallisi mpo Cy[; B) AKICTb Cy/10BOi iH(OpMaIlii; r) SKICTh
oprasizaiii Ta IisuIbHOCTI Cyly.

B Vkpaini iHHOBaIlisl Cy/10BOi TPAaBOTBOPYOCTI BHAUIAETHCA B iHGOpMaTH3aIlii
CyJIOBOi JisUTLHOCTI Ta OpraHizalliiHOro 3a0e3rnedyeHHs, TOOTO BIPOBAIKEHHS
CIEKTPOHHO-1H(DOPMAIITHUX CEPBICIB, 3aBJISIKU SIKUM 3MIMCHIOIOTHCS
KOMYHIKaTUBHUHN 3B’S30K Ta mepenada iH(opmallli MK HACEJICHHSIM Ta CyIaMH.
Hapenene mae mijcTaBu AOCIHIPKEHHIO MOMJIMBOCTI TOJAJIBIIOTO BIPOBAKCHHS
1HHOBAI[ITHUX TEXHOJIOT1H y Cy/10BY PABOTBOPYICTb.

Hapasi OuibiiicTh MOCIYr MepexoisiTh B elekTpoHHU# (online) pexxum. Ille
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JEKUTbKa JECATUIITh Ha3aJl TEXHOJIOTii 3aCTOCOBYBAIHMCH 3/1€01TBIIOTO TUIBKU IS
BHYTPIIIHIX MOTpe® Ta AN YOpPaBIiHHA, aje€ CTPIMKUN PO3BUTOK IHHOBAIIIHHUX
TEXHOJIOTIH (30KpeMa dYepe3 I1HTEepHET) CTaJl0 OCHOBOK [JIi 3MIHM HaIpsAMIB 1
NOPIOPUTETIB JUIsI BHYTPILIHIX YHPaBIIHCHKUX MOTPeO (3B S3KIB 13 TPOMAACHKICTIO).
CrioyaTKy TE€XHOJIOT1i OTPUMAJH IIUPOKE PO3MOBCIOHPKEHHS B €KOHOMIUHIN cepi 1 B
MOJAJIBIIOMY MOCTYIOBO TOYaIM 3 SBJISITUCS SK B JEPKABHOMY YINPaBIIIHHI TakK 1 B
CYIOBIH JisSTTHHOCTI.

JlocuTh TOMIMUPEHUM SIBUIIEM (MOHSATTSAM) CTajJO0 TakK 3BaHE «EJIEKTPOHHE
npaBocyAas». EJeKTpoHHE mpaBoCcyns — 1€ Tramny3b (CEKTOp) eIeKTPOHHOT
JIEMOKpATIi, SIKE BIPOBA/IKYETHCSA 3 METOIO 3a0€3MeUEHHS JOCTYIMHOCTI, MA3BITHOCTI,
e(EeKTUBHOCTI 3BOPOTHOTO 3B’SI3KYy, MPO30POCTI B [ISIBHOCTI CYJOBHUX OpraHiB
nepkaBHOI Biagu. EjexTpoHHe mpaBOCYAAs TOPSA CTOITh 13 €IEKTPOHHUM
YPSIyBaHHSIM, €JIEKTPOHHUM IapjaMEHTOM Ta 1HIIMMH CepBicaMU, SIKI € OJHUMHU 13
rajiy3eid eNeKTpOHHOI JeMokpatii. BrpoBajkeHHsS €IeKTPOHHOI JIeMOKpaTii
BukiazeHl y Pekomenpamisx CM/Rec (2009) 1 KMPE nepxaBam-unenam Big 18
mororo 2009 p. VY 3ragaHomy BuUIle JOKYMEHTI 3a3HA4Ya€TbCs  TOHATTS
«ENEKTPOHHOIO MPaBOCYIs», M IKUM PO3yMIIOTh BUKOPUCTAHHS 1H(POPMALIHHUX
Ta KOMYHIKalIMHUX TEXHOJOTIA y peam3aiii mpaBoCyIs yciMa 3alliKaBICHUMH
CTOpOHAMHU B IOPUAMYHIN cdepl 3 METOI MiABUIIECHHS €(PEKTUBHOCTI Ta SKOCTI
JepKaBHUX CIIYXO, 30Kpema, JIJIsl MPUBATHUX OCIO Ta MIANPUEMCTB, IO BKJIIOYAE B
cebe eJIEKTPOHHUMN 3B 30K 1 0OMIH JJAaHUMU Ta JIOCTYII 10 CyA0BOi iHGopmarrii [210].
Ha namry nymMky, cygoBa Biaja € OCHOBHUM (KJIFOYOBHMM) KOMIIOHEHTOM PO3BUHYTOI
JNEMOKpaTii, a eJIEKTPOHHI 1HHOBAllli B CYyAOBI MNPaBOTBOPYOCTI — OJHIEIO 13
HaWBAKJIUBIIINX CTOPIH EJIEKTPOHHOI JEMOKpATIi.

HoBiTHI TexHOJIOTIT B CYJOYMHCTBI 3a0€3MeUyl0Th MOXJIHUBICTh: — BIAKPUTTS
MIPOBA/KEHHS 3a JIOTIOMOTOI0 €JIEKTPOHHUX 3aco01B; — 3MIHCHEHHS MPOIeCyaTbHUX
T (MoAaNbIINX) B MEKaxX MPOBAHKEHHS 32 JOIIOMOTOI0 CEPEIOBHUIIA €IEKTPOHHOTO
JIOKYMEHTOOOITY; — OTpUMAaHHS BIJIOMOCTEd TPO CTaH 1 XiJ CHOpPaBU IUIIXOM
oJIep KaHHS TOCTYIY 10 CYJ0BOi 1H(POPMAIIHHOT CHCTEeMH; — OTpUMaHHs 1H(opMartii

B CJICKTPOHHIM (OpMi MPO pe3ysibTaTH MPOBAIKEHHS, — OTPUMAHHS JIONOMOTH B
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aHaJli31 MaTepiaiiB CyZ0BO1 CpaBu Ta (OPMYBaHHI CYZOBOTO PIlLICHHS.

HaBeneni BuIie MOKJIMBOCTI MOBHUHHI 3/1MCHIOBATUCS 32 YMOBH JOTPUMAaHHS
BUMOT 0e3MeKH Ta KOH(1ICHIIIHHOCTI.

AHanizyround BIPOBAIKCHHS 1HHOBAIIMHUX TEXHOJIOTIM B YKpaiHi, MOXHa
MOMITUTH MOCTYIIOBE BIIPOBAKEHHS IHHOBAIIIMHUX TEXHOJIOT1H B cymoBiH cdepi. Ille
B 2013 p. nakazoM [lepkaBHoi cymoBoi aamiHicTpamii Ykpainu Ne 119 «IIpo
peamizailifo MPOEKTy IIOA0 HAJACWIAHHS cyaamMu SMS-TOBiIOMIIEHb y4YacHUKaM
CyJIOBOrO TMpoliecy (KpUMIHAJIBHOTO TPOBAKCHHS) Yy MICHEBUX Ta amnessiiiHuX
3arajJbHUX Cy/ax» y MICIEBHX Ta amleNIiMHNX 3aralbHUX CyJaxX 3ampOBaTuBCS
MOPSAZOK MO0 HAJACUJTIAHHS Cy/aMU YYaCHHKaM CYAO0BOTO TMpoliecy (KpUMiHATBHOTO
MPOBA/PKEHHS) TEKCTIB CYJOBHX MOBICTOK y BUMIsAI SMS-noBimomnens. Tak sk
1HKOJIM TIOIITa TOCTABIISIE MTOBIAOMIICHHS PO BUKIIMK /IO Cyly HE 3aBXKJIU BYACHO, 11€
MPU3BOJUTH JI0 TOTO, II0 CTOPOHA IO CIpPaBl HE MOXE BYACHO 3 SIBUTHUCS JIO CY.Y,
CYJIOBUU PO3IJIAJ MO CHpaBl BIAKIATAETHCS 1 SK HACHIJIOK BiIOYBA€ThCS TATAHWHA
IpU po3risiAl cyaoBux cropaB. JloctaBka x SMS-NOBICTOK 1O y4YacHUKA CIpPaBH
B1I0YBa€ThCS HA MPOTA31 ICKIILKOX TOJMH TIcs BiampaBku. KpiM Toro, HaacuiIaHHs
SMS-10BICTOK €KOHOMHUTb OFOKETHI KomTu [45].

J1o TEXHOJIOT1H, SIKI B)K€ TPUBAIMN Yac MPAIIOIOTh 1 3aCTOCOBYIOTHCS Y CyAax,
MOXKHA BIJHECTH BUKOPHUCTAHHS CHCTEMH BiJICOKOH(EpEeHI3B a3Ky. BiamoBigHO 110
BUMOr 3akoHy Ykpainu «IIpo cymoycTpiil 1 cratyc CynalliB» y4aCHUKaM CYZOBOTO
MpoLIeCy Ha MiJICTaBl PIIIEHHS CYIy 3a0e3MeuyeThCcsi MOXKIMBICTH OpaTh y4acTh y
CyJIOBOMY 3aciJaHHI B pE&XHUMI BIJICOKOH(pEpEeHlli y TMOpAIKY, BCTAHOBJIECHOMY
npoliecyaibHUM 3aKOHOM [ 133]. MoXIHMBICTh 3aCTOCYBaHHS BiIEOKOH(DEPEHII3B A3KY
HAJ[a€ MOXJIMBICTh JOTPUMYBATUCh NMPUHIIMITY TJIACHOCTI Ta BIAKPUTOCTI CYIOBOTO
MPOBA/PKEHHS, HAJEXKHY SKICTh 300pa)k€HHS 1 3BYKYy, a TakoX 1HGOpMaIiiiHy
Oe3rmexy.

B VxkpaiHi TeXHOJOTTYHO-1HHOBALIMHUA PO3BUTOK CYAOBOI MPABOTBOPUOCTI
BUSIBJISIETHCS T CTOCY€EThCS 1H(pOpMaTU3alii cyaiB, Bumioi pagu npaBocyns, Bumioi
kBamikamiiHid komicii cyamiB Ykpainu, JlepkaBHIA CyJOBid aaMiHiCTparlii

VYkpainu, iX opraHax Ta MAPO3JUIax Ta IHIIUX YCTAaHOB 3a JOMOMOIroK €AuHOT
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CynoBoi iH(opMaIliiHO-TeIleKOMyHIKariitHO1 cuctemu. Ll cuctema — opraHizariiiHo-
TEXHIYHA CHUCTeMa, 110 3a0e3neuye (YHKI[IOHYBaHHS €JIEKTPOHHOTO CYJOYMHCTBA B
VYkpaini (ToO6TO po3mmpeHa Bepciss ABTOMAaTH30BaHOI CHUCTEMH JOKYMEHTOOOITy
Cyay). 3aBASKU Il CHCTEMI BHUPIIIYIOTbCA SK OpraHi3alliiiHi, Tak 1 ympaBIiHCBHKI
npoOJieMH BCEpeaMHI CYJIB M 3a0e3meuyeTbcss OOMIH JOKYMEHTaMH B €JICKTPOHHIMN
dbopMi MiXK CyJlaMH, MIX CyJOM Ta YYaCHHKaMH CYyJI0BOTO MPOIIECY, MK YYaCHHUKaAMHU
cymoBoro mporecy. Jlo mepeBar y 3acTocyBaHHI IHHOBAINIM BIAHOCATH: OTPUMaHHS
iH(dopMaIli moA0 CTalii pO3risAy CyI0BOI CIpaBU, HAJACUIAHHS MPOLECyabHUX
JIOKYMEHTIB €JICKTPOHHOIO TOIITOI0 yYaCHUKaM CYJOBOTO TPOIECY, HAJICHUIaHHS
CYJIOBOi MOBICTKH Y BUTJIsAII SMS-MIOB1IOMJICHb Ta ONPUJIIOTHEHHS BIZIOMOCTEH.

B Vkpaini BrpoBamkeHHs 1H()OpMAIIHHUX TEXHOJOTIM B CYJOBY CHUCTEMY
BHMAarae akTUBHOTO MI>KHAPOJHOTO CIIBPOOITHUITBA.

3arajoM 1HHOBaIliilHA CTOpPOHA CYyJIOBOi IMPABOTBOPYOCTI CIPSIMOBAHA Ha
KOMIUIEKCHUM JOCTYII 10 OHJIAH-TIOCTYT CEPBICIB CYJOBUX OpraHiB. 3aBISKU SIKOMY
KOXXEH YYaCHHK CyJOBOro rpoiecy online (uepe3 Mepexy IHTepHET) Moxke
BIJIPABIISITA 3BEPHEHHsI, MOJaBaTH IO30BHI 3asBM Ta KJIOMOTAHHS, OTPUMYBATH
MOBIJJOMJICHHS Ta MOBICTKHU, BIICJIIIKOBYBATH PyX CYJOBUX JOKYMEHTIB Ta iX CTaTycC,
BHUBYATH ICTOPIIO CIIPaBU, PO3APYKOBYBATH CYJIOBl1 aKTH 1 MOCTAHOBH, MEPETIISIIAaTh
ayJlio- Ta BIJIE03allMC CYIOBUX 3aciaHb. Ll cucTemMa MOBHOIIIHHO TMpaIioe B
Kazaxcrani, 1 Mae Ha3By «CynoBuii kaOiHeT, €1uHa aBTOMaTru30BaHa 1H(popmMaliiHo-
aHaiTHYHA cucTteMa cynoBux opraHiB PecyOmiku Kazaxcran (EAIAC CO PK)».

[nTerpyBannss B pobotry cyay enektpoHHoi mporpamu «E€AIAC CO PK»
MOJIETIINIIO POOOTY MpaIliBHUKIB CyAy Ta Oe3mocepeIHbo cyaaiB. PaHiie peectpartis
BCIX CITpaB 1 MMOIITH BeJacs B MarnepoBOMY BUTIIAII (B )KypHasiax). Ha croromni Bci 111
JKYpHaJld CKacoBaHl, IO BUABIAETbCS Ha SKOCTI poOoTH cyay. llo3uTuBHHMMU
CTOPOHAMH TPOTPaMH €: aBTOMATUYHUN PO3MOAUI CTpaB, MaTepialliB 1 MO30BiB, IO
HAJXOJATh JI0 CYAY, U0 BUKIIOYA€ MOKIIMBICTD CY/JIIB BIUIMBATH HA PO3MOJILI CIIPaB
1 BAHUKHEHHS KOPYILIMHUX NpOsBIB B CyA0Bii cucteMi. ToOTO, mporpama 103BoJIsIE
3MIIMCHIOBATA HAWOUIBII TOBHUN, CBOEYACHHM KOHTPOJIb 32 PyXOM 3asiB, CIIpaB,

MaTepiaiiB, 3BE€pHEHb, ONEPATUBHO Y3arajbHIOBaTH CYJOBY MPAKTUKY MO OKPEMHUM
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KaTeropisiM CrpaB, IPHUCKOPIOE 1 MOKpaIIye MONIyK HeoOX1aHOi iHdopmalii, BecTu
eJICKTPOHHUI OOJIIK CYJJOBHX CIpaB 1 MaTepialiiB B apxiBi cyny. Beenennsa «€AIAC
CO PK» crano ckiaioBOI0 4aCTUHOIO TporpamMu (pOpMyBaHHS €IEKTPOHHOTO YPSIAY.

[lincymMOByI0O4UM, MOKEMO OKPECIUTH HHU3KY MpPOOJEeM II0A0 I1HTETPYBAHHS
IHHOBAIlIi Ta TEXHOJOrH B CYIOBY MPaBOTBOPYICTb, 30KpeMa: — IMOJaHHS
JOKYMEHTIB (IIpolleCyallbHUX) B €JIEKTPOHHOMY TMOPSIAKY € M€ He JOCHUTh
PO3MOBCIO/IKEHUM SIBUIIIEM; — YaCTHHA CYJJIB ycC€ II€ Big4yBalOTh TPYAHOII Y
KOPUCTYBaHHI €JEKTPOHHUMH TEXHOJIOTIIMA (BIACYTHICTh JIOCTYIHUX HaBYaHb
TOIIO); — HEOOXIAHICTh NATPOHATHUX CHYKO Cyly MEepeBOJIUTU EJIEKTPOHHI
JOKYMEHTH, 10 HAJINNIIM 0 Cyay y mamepoBy Qopmy, a Iie BCE CIPUUHMHSIE
J0J1aTKOBE (hiHAHCOBE HABAHTAXKEHHS Ha OIOJKET CY/y; — TEXHIUHUNA CTaH CYiB.

ToOto, Ak 6aunMO, €PEKTUBHICTh Cy4aCHUX 3acO0IB MPABOBOIO 3aXUCTY Ta iX
HOJIETTLIEHHS 3arajoM Yy HalllOHaJIbHIM CUCTEMI Cy/I0UMHCTBA, 30KPEMA, 3aIUILIAETHCS
I1I€ Ha HEJIOCTaTHHO BUCOKOMY PiBHI. YC€ 1€ MATBEP/HKYEThCA 1 TUM (aKTOM, 110 32
KUIBKICTIO TPOMAJISH, SIKi 3MYIIEHI JOoMaraTUCs CIPaBEIJIMBOCTI B €BponeicbKkoMy
Cylll 3 TpaB JIIOJWHM, 332 OCTAaHHIMH POKAMH Hallla Jep)kaBa MOCIIa€ JiAUPYrOUl
no3uilii. | HalbiIbIIa KITBKICTh 3BEPHEHBb IpoMaAsH YKpaiHu A0 €BpONENChKOro
CyZy 3 IIpaB JIIOJIMHU 3yMOBJIEHA caMe TATaHUHOIO I1J] 4ac CyI0YUHCTBA.

Sk 3a3nauae B.B. binoyc, Bu3HaHHs 3Ha4HO1 poJii 1HGOPMAIITHIUX TEXHOIOT1H
B110yJ0cs e 1999 p. 3 mianucanusm Panoro €Bponu Jlexnapauii npo €eBponencbKy
MOJIITUKY B Taly3l HOBUX 1HGopmariiiHux TtexHosorii. OkxiHaBchbka XapTis
r100anbHOro 1H(MOPMALIIITHOTO CYCHJIbCTBA, MPUMHATA KpaiHaMu «Bennkoi BICIMKI»
22 nunas 2000 p., 3aKkpinuia norisj Ha 1HQOpMaliIiHO-KOMYHIKAILIIHI T€XHOJOT1i
K Ha OJWH 13 HaWOIIbIN Ba)UIMBUX UYWHHUKIB, MO BIUIMBAIOTH HA (POPMYBaHHS
cycrniiabeTBa XXI cT. [10, c. 99].

3aKOHOJIABCTBOM ~ YKpaiHU TexHoJorii iHdopmaTu3ailii BHU3HAYEHO SK
CYKYITHICTh B3a€MOIIOB’I3aHUX OPraHi3alliiHuX, MPABOBUX, MOJITUYHUX, COIIaIbHO-
€KOHOMIYHHMX, HAyKOBO-TEXHIYHUX, BUPOOHUYMX IIPOIIECIB, CHPSIMOBAHUX Ha
CTBOPEHHsI YMOB ISl 3aJI0BOJICHHS 1H(pOpMAIIMHUX TMOTped, peamizaiii mpaB

IrpOMaJsiH 1 CYCHUIBCTBA Ha OCHOBI CTBOPEHHS, PO3BUTKY, BHUKOPUCTAHHS
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iH(pOpMaLIIHHUX CHCTEM, MEpEeX, pecypciB Ta I1H(QOpPMALIMHUX TEXHOJOTIH,
noOy/I0BaHUX HAa OCHOBI 3aCTOCYBaHHS Cy4acHOI OOUYHCIIOBAILHOT i KOMYHIKAIIHOT
TEXHIKH.

VY neskux mpoBiTHUX KpaiH cBiTY (ABcTpis, Benuka bputanis, Itanis, Kanana,
Himeuunna, CIIJA TaiHmi) JaBHO BOPOBAIWIM B MPAKTUKY €JIEKTPOHHE
CYJIOUYMHCTBO, K€ 3aCHOBaHE Ha BCEOIUHOMY BHUKOPHCTAHHI B IPOIECI 31HMCHEHHS
CYIOBOi MpPaBOTBOPUOCTI CyYaCHHUX I1H(POpPMAIIWHUX TEXHOJOTIM 1 3aco0iB
TeleKoMyHikamiii. B VYkpaiHi i1HHOBaliifHa CTOpPOHAa CYJOYMHCTBA TIOKH IO
3BOJUTHCSA TIIBKM JI0 aBTOMAaTMYHOIO PO3MOJIIIY CYAOBUX CHpaB, BUOIPKOBOTO
¢dikcyBaHHS CyIOBOTO 3acilaHHS 3a JOMOMOIOI0 3BYKO3AMUCYIOUMX TEXHIYHHX
3ac00iB, aBTOMATH30BaHOI CHUCTEMHU JIOKYMEHTOOOIry, (YHKI[IOHYBaHHS SKOi IIIe
NOTPIOHO BIOCKOHATIOBAaTH, Ta OKpPEMi BHUIIAJKU BIPTyaJbHOrO Mpolecy 3
BUKOPUCTAHHSAM B1JICOKOH(EPEHII3B S3KY.

CTOCOBHO CyZ0BOi IPaBOTBOPUYOCTI, BIIPOBAKEHHSI HAJIEKHOTO BIPTYaJIbHOTO
CYJIOYMHCTBA Tiepeoavae moOyJ0BY TaKOXK IMIUPOKO PO3rady>KeHOi cucTeMH (ikcarii
HE TIJIBKU CYJOBHX IPOIIECIB, @ i CIOCOOIB KOMYHIKAIlli YYaCHHUKIB CYJOUYMHCTBA, a
TAKOXX KOMYHIKalli CyJIOBUX JIep>KaBHUX OpraHiB, 1HTErpoBaHe ()YHKIIIOHYBaHHS
0aHKy JaHMX CIpaB 1 CyJOBUX PIIIEHb Ta IHIIMX aBTOMATU30BaHUX 0a3 JaHUX,
aBTOMATU30BaHUX 1H(HOPMAIIHHO-TIONTYKOBUX CHCTEM, aBTOMAaTH30BaHUX POOOYHX
MICLIb CY/JIl, TaTPOHATHOIO MEPCOHAIY, MPOTPAMHO-TEXHIYHUX KOMILJIEKCIB, CHCTEM
aBTOMATHU30BAHOTO MPHUUHSATTS PillleHb, CUCTEM MIATPUMKH MPUHAHATTS PIIICHHS Ta
CUCTEM MIATPUMKH CyIOBOI €KCIIEPTH3H, aBTOMATUIHOTO (POPMYBAHHS CTATUCTUYHOI
3BITHOCTI MPO JIsUIbHICTH CYIB, PO3MO/ILITy HaBaHTaXKEHHS Ha CYJI1B Ta 1H.

B 1opuanuniii miTeparypi HOPMATHBHO-TIPABOBI AaKTH, IO PETYJIOIOTh
IHHOBALIMHY JISJIbHICT, OO0 ’€AHYIOTh y 1B1 Ipynu. [[o mepuioi Hanexarb akTu
3aKOHOJIAaBCTBA, SIKI BU3HAYAIOTh OCHOBH JIEPKABHOI TOJITUKH Yy cdepl HAyKOBO-
TEXHIYHOI Ta 1HHOBaUIWHOI AisUIbHOCTI Jlo Apyroi — 3aKOHOJaBYl aKTH, 3a SKHUMHU
1HHOBAIIli, HAyKOBO-T€XHIYHA Ta I1HHOBAIllIlfHA ISUIBHICT, BHUCTYMAIOTh JIUIIE SIK
CKJIaJI0B1 MPOIIECiB (PYHKIIIOHYBAHHS COIIAILHO-EKOHOMIYHHX MTPOOJIEM IEPKABH.

VY CBITOBI#l HOpUCHPY/EHIIT MOMUPEHHs HaOyBa€ Take SBUIIE SIK JOIMOMOra
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mTy4HOro inrenekty. Ilo cBoOill cyTi me mporpama, sika Ja€ MOXJIMBICTh MaIIWHI
BIIUyTH, IO BOHAa Ma€ JIOJACHKHMA IHTENEKT, IUISIXOM KOIIIOBAHHS MOBEIIHKH
JIOJUHU. 3 1I€I0 MPOTrpaMoI0 MPaKTUYHO KOKHA JIIOJMHA IIOACHHO 3YCTpIYaeThCs,
BUKOPHCTOBYIOUM TOLIYKOBY cucteMy (Google, sika 3Ha€ mo MU HIyKaeMo Iie A0
TOTO, SIK 0co0a BCTUTAa€ BBECTH Y IOIIYKOBY CTpiuKy NOBHY (pasy. Hapasi B
IOPUCTIPYJICHIIIT INTYYHUH 1HTEIEKT PO3POOJNISIETbCS JIs CHPOIICHHS 31ACHEHHS
CYZIOBO1 ITPaBOTBOPUOCTI Ta AOMIOMOTH Y BUPIIIEHHI Cy/I0BO1 CIIpaBH.

VY CBITOBIH IOpUIUYHIN MpPaKTHIll 1aBHO MomupeHoro € ¢pyHkuis E-Discovery,
IO € MPUKIAJOM BHUKOPUCTAHHS IITYYHOrO 1HTENEKTY IJis MOWYKYy iHdopmarllii B
npaBoBiil cdepi. Ile pakTruHO cTapToBa CTajisl CYyJOBOrO MPOLECY, B SKIM CTOPOHU
OOMIHIOIOTBCSI JaHUMH, IO MOXYTh OyTH BUKOPHUCTaHI SIK JIOKa3uM y TIPOLEC,
BUKOPUCTOBYIOUM CUCTEMY 30€piranHs e1eKTpoHHOi iHdopmanii [10].

Y  posBuHeHux Kkpainax, Hanpukian y CIHIA, E-Discovery crana
OCHOBOIIOJIOKHOIO PUYMHOIO BHECEHHS 3MIH /10 (eJepaJbHUX MPaBUi LUBLILHOTO
cynounHcTtBa (FRCP), Tex came cranocs 3 [lpaBrwiiaMu HUBIIBHOTO CyJIOYMHCTBA B
AHrnii, Yenbci Ta IHIIUX KpaiHax.

[Ilono Ykpainu, npo BUIlle 3rajjaHy CUCTEeMYy OOpOOKU JaHUX AEp>KaBHI CYI0BI
OpraHd Ta IOPUCTH MPAKTHUYHO HE UyJM. Xoua ISl CHCTeMa 3HauHO O crpocTuia sk
aHaJi3, TaK 1 OTJIsi]] JOKYMEHTIB 0araTOTOMHUX CITPaB.

Cepen HayKoOBLIB 1 CHEIIANICTIB MOOYTYy€e AyMKa, IO HAaWONM)KUYMM YacoM
MITYYHUN 1HTEIEKT MOXKEe OYTH TOBHICTIO BUTICHEHHH I1HAMKATUBHUM JIOTTYHUM
nporpamyBaHHsiM. ToOTO cuctemMa (mporpama) Oyjae AymMaTH Ta BIOCKOHAIIOBATHCH,
HE KOIMIIOKYM MOBEAIHKY JIIOJIMHU, & caMa IpUMaTUMe KIIFOYOB1 PIILICHHS.

Takox y cBiTI HaOMpae MOMYJSIPHICTh «CKOPIHTOBA CHCTEMa» — PO3pOOJICHUI
YPAIOM 1 JIep>)KaBHUMHU CyJOBUMHU OpPTaHaMU IITYYHHHA IHTEJCKT, SIKUM BKIIIOYAE B
cebe CYKYITHICTh BEIMKUX 0a3 JaHUX, 3 METOI0 BU3HAYCHHSI «COI1aJIbHOTO PEUTHHTY»
KOKHOTO TpomajsHuHa. Hapasi cuctema moBHOWIHHO mpaioe B Kutai 3a Takum
QITOPUTMOM: IITYYHUHN 1HTENEKT 30Mpae, aHali3ye Ta MIATIATYE JaHl BiJl KOMIAHINA
IHTEPHET-TITaHTIB (KOMMAaHIi COIllaJbHUX MEPEX, TMOIIYKOBUX CHCTEM, IHTEPHET

MarasuHiB, Takci Ta 1H.), IIyKa€ BIJAMOBiAlI HAa MUTAHHS PO CBOEYACHICTH OIUIATH
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paxyHkKiB, TepeBarax B IHTEpHET-MOKYNKax 1 HaBITh MPO KUIBKOCTI HETaTUBHUX
KOMEHTapiB y commepexax. Ha migcrasi 3i0paHoi iH(popmarii anroputm Qopmye
COLIIAJIbBHUM PEUTUHT KOXKHOTO TPOMAJIIHUHA, KU, CBOEIO YEProro,, BU3HAYAE MOTro
OJaroHaAifHICTh, 1 K PE3yJIbTaT, MOXJIMUBICTh JOCTYMy J0 cycmiibHuX Ojar. Tux
IpOMaJIsiH, Yy SKUX BHUCOKMM PEUTHHI, IITYYHUW IHTEJNEKT 3aoxouye (30UIbIIye
KPEJIUTHI JIMITH B OaHKax; JA03BOJISIE OPEHAYBaTH aBTOMOOLII 0€3 3acTaBH; pOOUTH
nocrynmaumu  VIP-uekin B aepomopTax), ajie TakKOoX I CHCTEMa HaJlIeHa 1
KapaJIbHOI  (PyHKIIIE€l0, sKa mepeadadae IUIMH  CHEKTP 1HCTPYMEHTIB: BiJ
YHOBUIBHEHHSI IIBUIKOCTI IHTEPHET-3’€HAHHS J0 OOMEXEHb Yy 3aHATTI NEBHUMH
npodecisimu.

Biarak, «ckopiHroBa cHCTeMa»  pPO3pOOJISIETbCS 1 TMOJAETHCS  SIK
«pOOOTU30BAHMN CynIsi», KU 3a pe3ysibTaraMu 0OpoOKHM BipTyaslbHOI 1H(pOpMaIii
Ta MUGPOBUX CIIAIB TPOMAJSIH aBTOMATUYHO Ta 1HIAUBIAYaJIbHO TpUMMae OJHE 3
JIBOX PIIIEHb: 320X0TUTHU a00 nokapatu. CyyacHi IpaBOBI HOPMH, SIKUMU 15l CUCTEMA
KEepyeThes Ta OyJie KepyBaTHUCS B MPOLIECT MPUUHSTTS PIllIEHb, BCE I1€ CTBOPIOIOTHCS
moaepMu  (fopuctamu). €AuHA BIIMIHHICTB: TIpaBUJia BBOASTHCS B IO HE 3a
JOTIOMOTOI0 TPUMHATTS HOBHUX 3aKOHIB, a HUIIXOM IX IMepeaadl po3poOHUKaM
MITYYHOTO 1HTEJIEKTY 1 HalMCAHHS OCTaHHIMH BIATIOBIIHUX aJTOPUTMIB.

B €spornelicbkux KpaiHax HasBHa Taka TEXHIYHA 1HHOBaIsA sK: European
Small Claims Procedure (ESCP) — €Bponeiickka mnpoueaypa po3risiny IpiOHHX
MI030BiB, IO i€ Ha TEepUTOpii €BpoCorO3y Ta mepeadadae MOMKIMBICTH IOJAHHS
MO030BY 1 BII3UBY Ha MO030B uepe3 mepexy [HTepuer. L npouenypa po3riasay cnopis
po3pobiieHa HacamIepea 3 METOI CIPOINCHHS CYyIO0BOTo Impoiecy. B mepexi
IHTepHET HasBHI MOCHJIAHHS Ha CalTH, IO MICTATH 1H(OpPMAIIiIO 11010 P03’ ICHEHHS
npoleaypu nopymieHHs: cnpaBu B nopsiaky ESCP, a came TumoBi ¢opmu momaHHs
MO30BIB, YTOYHEHHS CYJOM HEOOXITHUX JOKa3iB, BIJ3WB BIAINOBia4a Ta THUIIOBI
dbopmu pimeHHs, K1 BigoOpaxkaroTbcs B gojaTkax go [lpaBunm 3actocyBaHHS
npoleAypyd po3rysiAy JpilOHHMX T030BIB B €Bpocoro3i. Xoua MOXKIIMBICTh
3aCTOCYBaHHS €JEKTPOHHUX 3aco0iB TMofadi I030BYy Ta BIA3UBY Ha HBOIO

BUPILIYETHCS KPATHOIO, B sIKii Oy/ie po3IiiaiaTucs CyioBa Clpana.
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AHani3yioud CBITOBI MPaBOBI CHCTEMHU, MOXKHA CIOCTEPIraTd TEHACHIIIO 0
elekTpoyHiikamii (mepexiy Ha KOMIT'IOTEpHI TEXHOJIOTii) IIOoJ0  CYAOBOi
MPaBOTBOPYOCTI Ta BIPOBAKECHHS TMOPSJKY peai3aiii CyJOBUX MPOBAIKEHb.
EnexrpoyHidikariis cyqoBoi MpaBOTBOPUYOCTI € MOBOJI TMEPCICKTUBHUM HAMPSIMOM
aganTailii GopM eJIeKTPOHHOTO CYJOUYMHCTBA, BIPOBAHKEHa Y 0araTh0X pO3BUHEHUX
KpaiHax CBITY 1 Hapasl 3alpoBaPKYEThCS Ta aAaNTy€eThCA B YKpaiHi.

[aHOBaIli CynOBOI MPaBOTBOPUOCTI 3abe3MeuyroThbes 1H(OpMaliiftHOI Ta
TEXHOJIOT1YHOIO MiITPUMKOIO CYJOUYMHCTBA HA MPUHILIUIAX JOTPUMAHHS OalaHCy MiX
noTpedo0 TpOMaJsiH, CYCINUIbCTBA 1 JepkaBu y cdepl BUIBHOTO OOMIHY
1H(poOpMaIli€l0 AJI1 COPUSHHS 3aKOHHOCTI 1 OOIPYHTOBAHOCTI MPUUHATTS CYAOBHX
pileHb, 3a0e3neyeHHs] MIBUAKOTO (OMEepaTUBHOIO) JOCTYMY CYJUIIB 1 MpalliBHUKIB
amapaTiB Cy/IB /10 YMHHOI'O 3aKOHOJIABCTBA Ta CYJOBOI MPAKTUKHU, 3a0€3MEUEHHS
BCEOIYHOTO aHai3y CYJ0BOT MPAKTUKHU, MIJIBUILIEHHS MOIH()OPMOBAHOCTI CYCILIILCTBA
PO AISUTBHICTH CYJIB Ta CYJOBOI CHCTEMHM B3araii, 3a0e3leueHHs MPO30pOCTi Ta
BIJIKPUTOCTI CTaHy CUCTEMHU MPABOCY//IS B Y KpaiHi.

Hapasi tpancdopmariii ykpaiHChKOI Iep>KaBHOCTI, KOJIHM 1HHOBAIIHHUN (HaKTOP
CTaB BIUIMBaTHM Ha MpOLEC 1 Pe3ylbTaTH CYJOBOI MPaBOTBOPYOCTI, 00 €KTUBHO
NOTPIOHO BHW3HAYATH YYacTh CYAOBOi CHUCTEMH Y (OpMyBaHHI 1HHOBAILIMHOTO
IPOCTOPY YKpaiHu.

CydacHui CTaH TOJITHYHOTO TIOPSAAKY 1 TPaBOBOTO pETYIIOBAaHHA B
1HHOBaIlIfHOMY (hOpMaTi CyJJ0BOT MPaBOTBOPYOCTI HE BIAMOBIIA€ BCe OUIBII 3HAYHUM
1 KOHKPETHUM BUMOTaM TPOMAJISIH 3 PO3LIMPEHHS 1H(POPMALIMHOI Ta OpraHizauiiHoi
BIJIKPUTOCTI NIPaBOCY//s. 3apoBaPKEHHs 1HHOBAI1M (3aranom) € Hee(peKTUBHUM Oe3
KOHIENTYaJIbHOI'O OCMHUCIIEHHS 1CHYIOUOI I1IHCHOCTI, HAYKOBOTO MPOTHO3Y PO3BUTKY
CUTYaIllil SIK y MOJITUYHOMY, TaK 1 IPaBOBOMY acCIEeKTax.

JIyist cymoBoi IpaBOTBOPYOCTI B YKpaiHu, y cdepl MpaBOBOrO Ta TEXHIYHOTO
pEryiIoBaHHS TMporeciB (GOpMyBaHHS CyAOBHX (MPaBOTBOPYMX) 1HHOBAIIHUX
pecypciB, mpoueciB oOpoOku U mnepemadi 1HGopmalii y BipTyaJlbHOMY BHIJISAL
NOTPIOHO BUPOOUTH €IWHUMN TIAX1A 10 CTBOPEHHS IUIICHOI HOPMATHBHO-TIPABOBOI

0asu.
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CydacHi 1HHOBaliliHI TIEPETBOPEHHS OpPraHiB CyJOBOi BIagud IOBUHHI
BpaxoByBaTH iX 1HQOpMaIliiiHI mapaMeTpH, 10 BUCTYMAIOTh OCOOJIMBUM 00’ €KTOM
JIEP>KaBHOTO YIIPABJIiHHA Ta YUHHUKAMH, sIKI O0€3MOCepeIHhO BIUTMBAIOTh HA MPOIIEC
IPaBOTBOPYOCTI. L{inHicTp  1HHOBAIIHO-TIPABOBOi  JISUIBHOCTI  CYJOBOIi
MPaBOTBOPYOCTI BHUPAKAETHCS B PO3IIUPEHHI MEXK JJOCTYMHOCTI Ta 31HCHEHHS
PaBOCY/IJIs, 1110 30CEPEIKYE MPABOBY yUaCTh OpraHiB MPaBOCY IS

Jis  po3B’s3aHHS  IIUPOKOTO Kosa  iHGOpMaliiHUX, MPOLECyaTbHUX,
OpraHizalifHUX 3aBAaHb YIPABIiHHA Ta EJIEKTPOHHO-PECYPCHOTO 3a0e3MeueHHs
JISJIBHOCT1 CYJIIB 1 CYJIOBOi MPaBOTBOPUOCTI JOIIJILHOIO BOAYa€ThCs 1HHOBAIlHA
pobora 3a HanpsMaMmu: — 00’€QHYyIOYa aBTOMAaTHU3allil MPOLECIB  CYI0BOI
IPaBOTBOPYOCTI; — 3a0e3neyeHHsT 1HGOpMAIIITHO-aHATITUYHOI JiSUIBHOCTI CYMIB Ta
niaroroBka (0OpoOka) MpaBAMBOI CylOBOI CTATUCTHKHU; — (DOPMYBAHHS aBTOHOMHO-
BIPTyaJIbHUX TEXHOJOTIN, SKI 3a0e3Me4yloTh MISUIBHICTh CYJOBOI CHCTEMH, IO
3MIIMCHIOE 3araJIbHO-TIPABOBE 3a0€3eUeHHs I1sTbHOCTI CY/IiB.

Kepyrouncey 1uuMu HampsiMaM#, MOXKHa 3a0€3MeUduTU TMOCTIMHUN OOMIH
1H(OopMaIli€r0 MK CyJIOBUMH OpraHamu, cpOpMyBaTH HEMOAUIbHY (€IMHY) CHCTEMY
cynoBux 1HGOpPMALIMHUX pECcypciB 1 €IMHE TEXHOJOTIYHE CEPEeAOBUIIE IS
3MIMCHEHHS ~ CyJOBOi ~ TPABOTBOPYOCTI  HA  OCHOBI  KOMIT'IOTEpPHHUX 1
TEJEKOMYHIKaIlIHUX 3ac00iB  (TOOTO CTBOPEHHA €IMHOTO  1H(GOPMAIIIHOTO
POCTOPY).

B Vkpaini 10 iHHOBaIlIN B CYJJOYHMHCTBI, KI MOXKYTh 3 SIBUTUCH HAHOIKUYUM
yacom, Il MOXHa BIJIHECTH, TaKe HOBOBBEIEHHS, SK 3pa3KoBl a00 THUIIOBI CIPABH.
ToOTo0, KOJIM BUHMKAIOTh 0araTo MoAIOHUX CIpaB, OJIHY 3 HUX Oyze OpaTu Ha po3rJsij
Bepxoauit Cya. Komu BuHOCHTBCS pimeHHs, Benwka manmata OroJionrye CripaBy
3pa3koBol0 (TumoBow). Take orojomeHHs Bemukoroo mnanatoro Oyae MHUTTEBO
BUHOCHUTHCS PIIICHHA IO BCIM IHIIMM MOAIOHKMM crpaBaX. PimenHs, ski OyayTh
nobpe po3pobieni Bepxoaum Cynom, cTaHyTh 0O0OB’SI3KOBUMHU JI0 3aCTOCYBAaHHSA 1
1Ie, CBOEI0 YEProro, PO3rPy3UTh BCIO CYI0BY cucteMmy. IlogiOHa iHHOBaIliss MOXe
IPU3BECTH /10 TOTO, L0 MPOTATOM JIEIKOTO Yacy BUHMKHYTH MPOOJIEMHU BITHECEHHS

A0 «THUIIOBUX CIIpaB» THX, SIK1 BUMararoTh HOBHOHiHHOFO po3riiay Ta I[OCJ'IiII)KCHHH.
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Huni iHHOBaLIHO PO3BUHEH] JI€pP:KaBU BUKOPHCTOBYIOTh OOTIB-IOPHUCTIB IS
TOro, MO0 TMEepEeBeCTH IOPUCHIPYACHIII0 HAa OUIBII JOCTYNMHY MOBY. bBoT-topuct
JoTioMarae JIFoJuHI po310paTucs, Mo poOUTH 3 JTOKYMEHTAaMH 1 SIK iX 3allOBHIOBATH.
Aaroput™M poOOTH [OCHTH TMPOCTUN, 3aBAHTAXKYETE JAOKYMEHT Yy CHELialbHYy
nporpamMy, Bcsi oOpoOka Ta mepejadya JOKYMEHTIB MOBHICTIO 3aJICKHUTh Bl 0oTa 1 6e3
NOJANIBIINX 3YCUJIb OTPUMY€ETE pe3yibTaT. [0 pe3ynbTariB BIAHOCSTH 3BUYANHY
peecTpaiiiro Oyap-sSKOro MpaBa Ta OTPUMAHHS CBIZONTBA. Y MalOyTHROMY, Ha HaIle
MEPEeKOHAHHS, TaKUM >X€ YMHOM MOXKHA aBTOMATH3yBaTH (3M1MCHIOBATH) CYIOBY
PaBOTBOPYICTH M1J] 4ac PO3IIIAY CYJ0BOI CIPABH.

CTOCOBHO CyIOBOi TPaBOTBOPYOCTI, OOTHU-IOPUCTU 1€ HE CHOPUNMAIOTh
npoOieMHuXx ab0 mapaJoKCAIbHUX CYJOBHX CIIpaB, a CydacHa 3aKOHO/aBYa Ta
CyJl0Ba CHUCTEMA IX 3aHA/ATO BUMOTYE. SIK MOKa3ye MpakTHKa, JOTIYHE PIIIECHHS He
3aBXJIU € IpaBWIbHUM. KOpekTHa MOCiJOBHICTh, HAIIPUKIIA, Y TI0/1a4l JIOKYMEHTIB,
MPaKTUYHO HE rapaHTye BUTpAIll CyI0BUX cripaB. KpiM Toro, sikio Opakye eMoIiiHo1
CKJIaJIOBOi B MPOIIECI MPaBOTBOPYOCTi, TO BIAMOBUTU y BUMOTax 3HAYHO MPOCTIIIE,
BUKOPUCTOBYIOYM (hOpMaJIbHI ITiJICTABH.

Sxo mpoaHainizyBaTH JOCB1A 3apyOikHUX AepxkaB €ponu, Kutato Ta CIIA,
TO MOXHA JOMYCTUTH, IO BIpTyajdbHE (EJIEKTPOHHE) MpaBO Hapasi MpaIoe B
MaJjO3HAYHUX MACOBHUX CYJIOBUX CIIpaBax. ¥ Jep)kaBax, Jie Cy/I0Ba MPaBOTBOPUICTh
yacTo 0a3yeTbcsi Ha OCOOMCTIA NEPEKOHAHOCTI CyAll, € MaJOWMOBIpHMHA 1 He
BUTIPABJIAHUN TIEPEXi] 3HAYHUX 1 CKIAJAHUX (MPOOJIEMHUX) CIpaB JO BIPTYaTbHOTO
cynouuHcTBa (mpaBocyAns). Jlorika JIFOAUHU MPAKTUYHO 3aBXKJU BIJIPI3HAETHCS Bij
joriku MamuHU. ToOTo, 111 cucTeMa 3MOKE MPalIOBaTH TIIBKM B TOMY BHUIAJAKY,
SKIIO TPABOTBOPYMI OpraH (SKWil MpUiMae pIllIeHHs), TaKOX OyJe BIPTyallbHUM
(EJIEKTPOHHUM).

[Ile mo iHHOBAIlN CYZOBOI MPABOTBOPYOCTI MOXKHA BITHECTH OpPUTAHCHKY
cucteMy KpumiHaibHOi roctuiii. Y 2013 p. Opurancbka Biaga 3AlMCHWIA
pedopMyBaHHSI CHCTEMHU KpUMIHAJIBbHOI FOCTHUIIIT 111 Ha3Boro Swift and Sure Justice
(ITlpaBocynnst mBHUIKE Ta HEBIABOPOTHE). B OCHOBI 1€l cUCTEeMH 3aKJageHO

MakcuMalibHy orudpoTuzamito (digitalization) cymoBoro mporecy Ta BijjgalieHe
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CyJOBE 3acilaHHsl B OHJIaWH pexkumi. Hapaszi «BipTyanabHHIl Cyn» MOBHOIIHHO Ta
BJIAJIO0 TIPAITIOE B CBITOBOMY Cy/li bipMmiHTreMa, sikuii € Hali3aBaHTaXEHIIITUM B KpaiHi.

VY Kurai Bke JaBHO Npalo€e CyJ, B SIKOMY MHPOBOJISTHCA CYAOBI IpoLEcH 3
BUKOPHUCTAHHSAM TMOMYJSIPHOTO B KpaiHi i1HTepHeT-meccenmkepa «WeChaty. Cam
MpolleC BUTJISAAE TaK: CyIJsl Ta aJBOKATHU 3B’SI3YIOThCA 4epe3 J0JATOK 3 PI3HUX
TOYOK KpaiHU 1 3aIMCYIOTh T'0JIOCOBI MOBIIOMJICHHS JUIsl MaTepialliB CYJI0BOI CIIPaBH.
3a TOmoMOroro I1i€i CHCTeMHU KUTalChKa BJIaJia TIaHY€E MPUCKOPUTH PO3TIIS CYJOBUX
CIIpaB 1 3HU3UTH 3aBaHTAXKEHICTh CY/IIB.

VY CIIIA nabupae o0GepTiB mporpama, sika nepeadauae pimieHHs cyay. ToOTo,
CTBOPEHO KOMII FOTEPHY MPOTrpaMy, SKa BXKE CIPABISAETHCS 3 TAaKUM 3aBIaHHSIM, SIK
NpaBUJIBLHO BrajyBaTH CyAOBI pIIIEHHS J0 1X OQIIIHHOTO MPOTOJIOIICHHS.
BignoBigno no craructuku, 7 3 10 pimens BepxoBHoro Cymy CHIA nporpama
Brajayia BipHO. SKkio OpaTH JIOJCHKY CKIJIAJIOBY, TO <JIIOJICBKI» EKCIEPTH, IO
CHEIaTI3yI0ThC Ha MOMIOHMX MPOrHO3aX, BIPHO MPOTHO3YIOTH PIIICHHS CYAOBHX
crpa Jjimiie 10 60 %.

OdyeBuaHO, 1O 1HHOBAIIIWHI TEXHOJOrli B CYJOBIH MPaBOTBOPUYOCTI
CIOPOIIYIOTh TOPSAIOK PO3TJSAY CYIOBHUX CHpaB, HAMpUKIad CTOPOHU HE
BHUKJIMKAIOTHCS B Cy/I, @ BCl MaTepiajan HAJIalOThCSA B CICKTPOHHOMY BHTJIsAII. Binrak,
peaJpHOTO CIOpY, MO CYyTi, HEMa€E, a BUHUKAE CHUTYalllsi HEBUKOHAHHS 3000B’s3aHb,
Ky CyJ MOBMHEH MIATBEPAUTH, Ta B MOAAIBIIOMY BUHECTH pilieHHs. ToOTO, 11e Bce
06e3 mpoOsieM MOXe BUKOHYBaTH pOOOT 1 B 1Ml curyamii He mOTpiOeH
BHUCOKOKBaidikoBaHui cynas. Ha iHHOBaIlil B CyJI0Bii TPaBOTBOPYOCTI MOKJIAAEHO
3aBJaHHS 3HATH 3 CYIJAIB 3aliB¢ HaBaHTA)KCHHS, HAMPABHBIIK iM Yy TOMIYHUKH
MITYYHUN 1HTEJEKT 1 JO3BOJMBIIK 3alMaTHCS JIHCHO BaXKIMBOIO 1 KBai(PiKOBAHOIO
poboToro.

Taxi ycmimmi crapranu, sk ROSS Intelligence (wTyuyHuil iHTENEKT, SKUAN
OCHAIIIEHUN 3alUTaATLHO-BIAMOBIAANRHOI cucTeMor0) Ta DoNotPay (uar-6ot, sikwmii
ocKapxye mTpad 3a HepaBUIbHY MapKOBKY 0€3 JOMOMOTH IOPUCTIB) 3aCTOCOBYIOTh
QITOPUTM, KM Hamaraethbcs po3mudpyBatu TOBCsAKAeHHY MoBy. Lli cepsicu 3

KOXHHUM OHEM YIOCKOHAIIOIOTLECA Ta YCKIIQAHIOIOTHCA, BCJIHMKA KIJTBKICTh JaHUX
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CTalOTh MaTepiajoM [Jisi KOMIT FOTEPHOTO (MAallMHHOTO) HAaBYaHHS: KOMIT FOTEP
3YNUTY€E BEIIMYE3HY KUIBKICTh TEKCTIB, IOMOBHIOE B)KE HAsBHI TpaBWIA BIIACHUMH
CIIOCTEPSKEHHSAMHM 1 TIOYMHA€e iX 3acTocoByBaTH. Yum Oinbine ciiB  0aduTh
mporpamMHe 3a0e3MeyeHHs, THM MEHIIE JOMyCKAa€ IMOMHUJIOK 1 CTae Bce OLIBII
KOpHUCHUM (TOOTO HaB4YaeThcs). Taki cepBiCH IUIAHYIOTh HE TUIBKM IIyKaTH Ta
aHajizyBaTu 1iHdopMalio, ajge W HaWOMMKYMM YacoM CaMOCTIMHO IHCATH
BIJITOYCHUI IOPUIUIHUN BUCHOBOK (PIIICHHS), IO B TMOJAIBIIOMY MOXE 3aMIHUTH
poboty npodeciiiHuX CYIIiB.
3rizHo 3 pocnimkeHHamu  ['nmoGambHOro iHctutyty McKinsey, mpu
BIIPOBA/DKEHHI BCIX (Hapa3l HasBHUX) HOBHX IIPaBOBUX TEXHOJIOTI MOKHA
aBTOMaTU3yBaTu 110 23 % poOOTH IOPUCTIB, CYIIB, aIBOKATIB 1 TUIbKU 5 % pobouunx
MICLIb MOXYTh OyTH aBTOMaTHU30BaH1 MOBHICTIO. POOOTa cyi MOKH 110 HE BXOJUTh Y
1l 5 %. HasBHa 11e onHa TEHJAEHIIIS, 1 BOHA JIACHO mpuMylnye 3aaymarucs. Kpim
TOOPO3UWINBUX MAapKETIUICHCIB (TIOCEpEHUKIB), SKI JOMOMAaralTh y MOIIYKY
IOpUCTa Ta BUPILIEHH] CIOPY, 3pY4YHId [Ia0NOHI3alli JOKYMEHTIB, IIBUAKOMY
MOIIYKY aJIeKBAaTHOI aHANITUKU Tomo, B legal tech, 3’sBunmcs izmei (sSki MOTpoOXH
BIIPOBAKYIOTHCS B IOPUIWYHY Taly3b) MIOJ0 aBTOMATH3aIlli BUKOHAHHS KOHTPAKTIiB
— CepBICH, sIKI HAJaBaTUMYyTh 3MOTY BHPIIIyBaTH CHOpPU T03a 3aJ0I0 CYJA0BOTO
3acimanns. ToOTO Taki cepBicH SBIAIOTH COOOIO MOBHICTIO aBTOMATHU30BaHy MPABOBY
CUCTEMY, B OCHOBY fAKOI nokiaaeHo norosip 3 loT-cuctemamu (Internet of Things).
Kowmmanis mig Ha3Boro Clause Hapasi BjKe CTBOPIOE JJIsi TPOMUCIOBUX MIANPUEMCTB
«IHTEJIEKTYaJbHl KOHTPAKTU», $KI 32 JIONOMOIOK JaTYUKIB KOHTPOJIOIOTH
BUKOHAHHS BU3HAYeHWX YMOB. Ll crcTemMa mOTpOXW amamnTyeTbes AJIE MacOBOTO
criokuBada. MOXIJIMBOCTI IIi€l TEXHOJOTIT BKJIIOYAIOTh B ce0e: KOHTPAKT, SIKUN
aBTOMATUYHO BIJIHIMA€ CyMy KOMYHAJIbHHMX IUIaTeXIB 3 BallOro OaHKIBCHKOTO
paxyHKy, opopmiIsie TOKYMEHTH Ha PO3JIy4YE€HHsI, BUKOHYE OCTaHHIO BOJIIO OCOOH, SIK
TIIBKU (piTHEC-Opacier 3adikcye 3ynuHKy cepus. Lle Bce 3aificHIOeThCS 6€3 ydacTi
IOPUCTIB 1 CYZIiB.
B OG’ennanux Apabcbkux Emipatax, a came JlyOaiicbkoMy MIKHApOIHOMY

Cyni, 10 3alMaeThCsl HUBUIBHUMH 1 TOPTOBHUMH CrHopaMH y (iHAHCOBIH raiysi,
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IUTAHYEThCS 3alycK Tak 3BaHOro «Cyay OnokueitHa». biokdelH — 1€ eleKTpOHHA
KHUTA PI3HOMaHITHUX OMNepaliil (eNeKTPOHHUN PEECTp), IO PO3MO/AiIeHa HAa OJIOKH 1
HNIATPUMYETHCS BEIUYE3HOIO KIIBKICTIO €JIEeKTPOHHUX MpHUCTpoiB. I[lo3uTuBHA
CTOpOHA IIi€l CHUCTEeMH TIONsira€ B TOMY, IO 3aBASKH KOPHUCTYBaJIbHHIIbKIN
PO3IOIILHOCTI PEECTPY, BTPYYATUCS B CUCTEMY HE MOXXYTh 0c0OM 13 30BHI. To0TO,
XaKep MOXKE 371aMaTH KOMIT I0Tep KOHKPETHOTO KOPUCTYBada CUCTEMHU, ajie HE 3MOXKe
BHECTHU 3MIHU Hi B MOCIIJOBHICTh JAHITIOKKA 1HPOpMAIIITHIX OJIOKIB, HI B 1X 3MICT.
Takox, He MOXe cTepTH 1HpOpMaIlito, T0NKcaTH ii abo nmpunucatu cooi. Taki cpodu
OyIyTh NPUIIMHEH] aBTOMAaTUYHO YCIMa IHIIUMU KOPUCTYBa4YaMH.

OcHoBHa MeTa Jy0aiichbKOro MIXXHApPOJHOTO CYLy — BHOPAJIKYBATH FOPUINYHI
oreparii Ta CHPOCTUTH peali3alilo CyJI0BOI MNpPaBOTBOpUYOCTi. BukopucraHHs
cucteMu (Mepeki) Ha OCHOBI OJIOKUEHHY 1 CMapT-KOHTPAKTIB JO3BOJUTH PI3HUM
CyJlaM JUIMTHCS 1H(OpMAaIli€lo B JICHIEHTPali30BaHOI MaHepi. 3aBAsSKU i CUCTEMI
BUKOHAHHS 3aBJaHb BPYYHY, HANPUKJIAJA, AyOJIOBaHHS JOKYMEHTIB, Oyle YCYHYTO,
110 MPU3BEAE 10 MIABUIICHHS €(EeKTUBHOCTI poOOTH. JloCHiKeHHs TO€HY€E B cOO01
JIOCBIJT 1 pecypcu I PO3CIiAyBaHHS Ta PO3B’S3aHHS CYNEPEYOK, MOB’SA3aHUX 13
3aKPUTUMHU 1 BIIKPUTUMHU OJIOKYEHHAMHU, a TAKOXK 3 PEryJIOBaHHSAM YMOB JOTOBOPIB,
3aKOJOBAHUX y paMKax cMapT-KoHTpakTy [150, c. 430—434].

3 ornsay Ha BHKJIAIEHE BHINE, MOXXEMO BHOKPEMUTH TakKi I1HHOBAIIMHI
TEXHOJIOT1i, 0 CTOCYIOThCSI CYJ0BO1 MPABOTBOPUOCTI Ta 3alpPOBAKEHI B Oararbox
KpaiHax CBITY: — MOJIEpHi3allisl 1HTEPHET-PECypCiB CYJ0BOi CHUCTEMHU JI0 CYy4acHHUX
YMOB (SIKl MalOTh €AUHY TIATPOPMY, YHI(DIKOBAHY 1HTYITUBHO-3PO3yMLUILY CTPYKTYpPY
Ta IIEHTPaJi30BaHE YIPABIIHHA); — CUCTEMa OIOBIIIEHHS YYacCHUKIB CYJOBOIrO
nporiecy (UUIAXOM BianpaBiaeHHS SMS-moBiAOMIIEHP Ta E€IEKTPOHHUX JIMCTIB);
— EJIEKTPOHHI CEpBICH: 03HAHOMIICHHS 3 CYZIOBUMH JTOKYMEHTaMH, Tpadiku po3TIsay
CYJIOBUX CIIpaB, CyJI0BUi KabiHET, cyqoBa noBicTka; — Call-nieHTp cya0BHX OpraHiB 3
€IMHUM HOMEPOM; — BKJIFOYEHHS BCIX MICIEBHX CY/IB 1 MaTPOHATHOTO INTATy O
CKJIJy YYaCHHUKIB €IMHOI CUCTEMHU €JIEKTPOHHOTO TOKYMEHTOOOIry; — BUKOPUCTAHHS
MIBUAKOTO AOCTYMY (HaNpHUKIad, Y TaJOHI MPO PEECTPaLiio 3asBH), 33 JOMOMOIOI0

sammdpoBanoro QR-koay. TexHosoris nepeadayae, 110 TPOMaJISTHUH 3a JIOIMTOMOTOO
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MOOUTBHOTO TenedOoHy MOXE MIBUAKO TEPEUTH HAa CTOPIHKY CYJOBOTO IHTEpHET-
pecypcy; — BUKOPUCTAHHS IITYYHOTO 1HTEIEKTY, SIKU MOCTYIOBO 3a0Mpae Mmo4aTkoBi
byHKIIT cyaai; — podoTu3allis CyJJ04YMHCTBA.

To6To, ocTaHHI KiTbKa PpOKIB XapaKTEPHU3YIOThCS BIPOBAKEHHSIM JI0
MPAaKTUYHOTO CYJAOYMHCTBA Ta IOPUCHPYACHIII 1101 HU3KKA 1HHOBAIM, 5K1
Oe3nocepeHbO MOB’s13aH1 3 BUKOpUCTaHHAM [T-TexHonoriid. 3okpema, HAEThCS PO
fopuauaai  dat-0otu  (legal chatbots, a6o lawbots), BuOymyBani miamoru 3
KOpHUCTYBauaMH 3 MOTPIOHUX MPaBOBUX IPoOJIeM Ha OCHOBI MpoIecy «0oOpoOKu
npupoaHoi MoBu» (NLP — natural language processing), KoM IOTE€pHI pOOOTH, SIKi
TEHEPYIOTh CYJOBI PIIEHHS (apXITEKTypa SKHX IMITY€ IPUHIMI pOOOTH HEUPOHHOI
MepexXi JIIOJICBKOTO MO3KY), MaTeMaTH4HI METOAM HOPUIUYHOTO aHali3y BEIUKHX
MacuBIB JOKyMEHTallli (1HTeleKTyalibHe KOayBaHHs). [leski 3 LHUX HOBHMHOK B¥K€
BUKOPUCTOBYIOTHCS B IOpHUCIIpYJeHIi. [HII — 1m1e mpoxoasth TecTyBaHHA (B CBOIX
CIPOIIECHUX BEpPCifxX), MO0 IOTIM BHMTH Ha PIBEHb 3arajbHOrO TMOIIUPEHHS
(KopHCTYyBaHHS) i cTaTU KOMEpIiHHO npruBadauBuM I T-ipogyKTOM.

Biarak, ynpoBa/pkeHHs] 1HHOBAIIHHUX TEXHOJOTIN y CYJIOBIH MPaBOTBOPUYOCTI
— 1€ HEe BIAMOBIIHICTH Cy4YacHi MOi, a HEOOXIAHICTh 1 BUMOTa ChOTOJICHHS, IO
3a0e3nedye Mpo30piCTh AISUIBHOCTI Cyly, TApaHTY€E MOCTYIHICTh 10 CYJJOYMHCTBA Ta
BJIOCKOHAJIIOE  CYJIOBY TIPaBOTBOPYICTh CaMe€ 3a JIONMIOMOTOK 1HHOBAILIMHUX
TEXHOJIOT1H, K1 JOTIOMaratoTh HaOJMU3UTHU CY/ 10 CYCIIIbCTBA.

MaiibyTHe CymOBOi IPABOTBOPYOCTI 3aJIEKUTH BIJ TOrO, SK 32 JOTIOMOTOIO
TEXHOJIOT1i Cy/IOBI OpraHu HAaBYaThCS PO3MOJUISATU Ty poOOTy, A€ CyAlsd MOXe OyTU
3aMIHEHUN 1HHOBALIMHUMH TEXHOJIOTISIMU (B TOMY YHCII IITYYHUM IHTEIEKTOM), 1
Ty, J€ 3aMiHa MPOCTO HEMOXJWBA. A TOTIM €(PEeKTUBHO ¥ MIJIECIPIMOBAHO
3ampoBauTH iX y fi0. HaykoBIll Ta ekcrnepTd 3 HOPUAUYHUX 1HHOBAI[IWHUX
TEXHOJIOT1M MPOTHO3YIOTh, IO MPOTATOM HACTYIMHUX POKIB €JICKTPOHHI MOMXJIMBOCTI
JUTSL TOPUCTIB 1 CYIJIIB 301IBIIUTECSA y nBa abo 1 Tpu pa3u. TexHosorii J03BOIAThH
MOBHICTIO aBTOMAaTU3YyBaTH JTOKYMEHTOOOIl, CHHXPOHI3yBaTH poOOTY (B YaCTHHI, sIKa
CHpsSMOBaHa Ha MOBCSAKJIECHHY OJHOTHIHY pOOOTY) Ta 3¢KOHOMUTHU OLJIbLIE Yacy Jis

TBOPYOI i KpeaTUBHOT pOOOTH.
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[Ilogo ykpaiHCBKOi CyZOBOI TPAaBOTBOPYOCTI, TMEped HEK CTOITh OCHOBHE
3aBMaHHS — JOCSITTA TOTO PIBHSA CYJOYMHCTBA, IO MH CIOCTEPITAEMO Y
BUCOKOPO3BUHEHHMX KpaiHaX 1 HaMaraTHCsi TEpEeBEepIIUNTH BCl HasBHI ChOTOMHI
TEXHOJIOTIi Ta B MalOyTHROMY CTaTH Ha KPOK IIONEPeny, BHUTaJaBIId Ta
BIIPOBAIMBIIH IIOCH IHHOBAIIIMHE 1 HEOUiKyBaHE.

Tox, Ha Hally AYMKY, CyJlI0Ba MPaBOTBOPYICTH JEHIO MEPEXOJUTh HA XBUIIIO
(GakTUYHOI 3aKOHOTBOPYOCTI, Ta MOXE JEKOJU e(EeKTHBHIIIE 3aKOHOIABII
BIJIPETYJIFOBATH CYCITUIbHI BIIHOCUHH.

[Ipore B YkpaiHi BU3HAHHS CYJOBOi MPAKTHUKU JHKEPEIIOM TpaBa, SK 1 CyI0oBa
MIPaBOTBOPYICTh, 3aMEPEUYETHCA, 30KpEeMa, 3 HACTYITHUX TPUYHH:

1. BignoBinHo 1o ct. 6 Koncruryiii Ykpainu [67] moaisn Biaau Ha TPH TUIKH
CYIepeYUTh BU3HAYCHHIO CY0BOI IPABOTBOPYOCTI YK TO CYJOBOI MIPAKTHUKH 3arajioM
JOKEpeNIoM TpaBa, a/Ke BIANOBIAHO JO TMPUHIMITY PO3NOAUTY BIIAAA JIMIIE
3aKOHOJIaBEIlb MOXE TBOPUTU HOPMH.

BianoBinHo, mpaBOTBOpYA JISUIBHICTH CYJUIIB BCTYNA€ y NPAMHI KOHQIIKT 3
KOHCTUTYIIIHHO BHW3HAYEHUM 3aKOHOTBOPIIEM — TMapJaMeHTOM, TMIIPUBAE OO
HApOJIHY JIETITUMHICTb, TOJIl, KOJIM BUXOJMYH 3 MOJI0KEHb OCHOBHOIO 3aKOHY, CYAJl
HE MalTh YITKO BU3HAYCHUX 3aKOHHUX MOBHOBAYKEHbH 1 CTA01JILHOI IIPAaBOBOI OCHOBHU
I10J10 3/1CHEHHS CyI0BOi TPABOTBOPYOCTI.

2. YKpaiHa HaJeXuTh IO POMAHO-TE€PMAHCHKOI INPAaBOBOI CUCTEMH, SKa Ha
BIJIMiHY B1JI aHTJIO-aMEpPUKAHCHKOI MMPAaBOBO1 CUCTEMHU B OCHOBI CBO€ET TEOPIi MpaBa HE
nepeadayae MOXKJIMBICTh pealli3yBaTh TMPaBO CYJOBOrO MPEHEACHTY IMija dYac
3MIMCHEHHSI TIPaBOCYAJAS CyJaMH, Ta TIiJi 4Yac BHUHECEHHs CyJaMu pIllICHb.
BiamosinHo, Cy10BUI TIPETICACHT HE € JKEPEIOM IpaBa.

3. HeMOXMBICT, CKacyBaTH HOPMATHBHO-TIPABOBHM aKT Y CYyJIOBOMY
MOPSIZIKY, aJkKe HOpMy, sika He BimmoBigae Kouctutyrii Ta 3akoHaMm YKpaiHw,
BIJIMOBITHUN CyJT MOKE€ BH3HATH TAaKOIO, 110 HE BiAmoBijnae HopMaM KoHcTuTymii un
3aKOHY, aJle CKAcyBaTW 1l HE MOXE, TOMY W0 BHUKJIIOYHO ITPABOBCTAHOBIIOKYNN
OpraH MO)X€ Ha OCHOBI TaKOro pIllIEHHS CYyJy CKacyBaTH BIANOBIHY HOPMY 4HU

HOpMaTI/IBHO-HpaBOBI/Iﬁ aKT.
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4. HeMOXITUBICTh BUIIMMH CYJOBUMH 1HCTAHIISIMA KOHTPOJIIOBATH HUXKYl
CyIOBI 1HCTaHIi y KOHTEKCTI 3aCTOCYBaHHS CYJIOBOTO TMPELEASHTY, ake 3a
3arajJbHUMU 3acaJlaMy MpaBa Cy/1J11B BUKOPUCTOBYBATH CYJOBUM MPEIIEICHT, 30KpeMa
CyJaMH aHTJI0-aMEPUKAHCHKOI CUCTEMU MpaBa, TAKUH KOHTPOJIb Ma€ 3A1MCHIOBATHUCS.

OTxe, 32 KOHCTUTYIIHHUMH 3acajiaMu B YKpaiHi HIXTO HE MOXKE BTPYYaTHUCh Y
3MIIMCHEHHS CyJ]JaMU CyJI0YMHCTBA, CYJIIIMU MIPaBOCY/I/Isl, TA 3arajioM CyAasi Ma€e OyTH
HE3aJIC)KHUM.

Ha namy nymKy, caMme 1€l MpUHIMII € HaWroJIOBHIIIOK MPUYUHOIO, 32 SKOIO
VYkpaiHna He BIIHOCHUTHCA A0 aHTIIO-aMEPHUKAHCHKOI CUCTEMU IpaBa, aJpKe MPUHIIHIT
HE3aJIe)KHOCT1 CYJIJIIB 1 € OCHOBHOIO I1JICTAaBOI0 HE3aJIC)KHOTO MPABOCYIJIS.

[Tonpu He3anexKHICTH CyMAIB, HE BapTO MPH I[OMY 3a0yBaTH, 110 Yy OYy/b-sKii
KpaiHi cy/loBa cuUcTeMa € lepapxXiuHow. Buimum opranoM B YkpaiHi € BepxoBHuit
Cyn, sxuit 3 rpynns 2017 p. € cyaoMm KacalliliHOI 1HCTaHIII Ta Ma€ TpaBO HE
MIATPUMYBATH PIIICHHS HIDKYECTOSIINX CYAIB, @ MPUHIMII HE3aJEKHOCTI MOJIsIrae
30BCIM B 1HIIOMY.

3araqoM HAyKOBIIl Yy Taily3l MpaBa 37eOUIBIIOTO KEPYIOThCA HE JIUIIE
MPUHITUTIOM TIOAUTY BIIQTU, SKUM OOIPYHTOBYIOTh HEMPUXHWIBHICTH IO CYAOBOIi
PaBOTBOPYOCTI, 10 3akpirmieHudt y Koncrurymii Ykpainu, ane # oOrpyHTOBYIOTH
TaKOXX 1HIIMMHM KOHCTUTYLIMHUMH 3acajiaMH, 30KpeMa THM, IO KOHCTHUTYIIHHI
MOJIOKEHHSI 3a CYyJOBOIO BJAI0I0 HE 3aKpIIUTIOIOTH MOKJIUBOCTI 3aiiMaTHCh
MPaBOTBOPYICTIO, caMma MpaBOTBOopYa (PYHKINS, HAa IXHIO IyMKY, HE MpUTaMaHHA
cynoBii Biaai. Takox, OcTaHHI OOIPYHTOBYIOTH CBOIO HENPHUXUJIBHICTH 10 CYAOBOIi
MIPABOTBOPUYOCTI THM, IO 33 CYJOBOIO BJIAJIO0 3aKPITICHO JIMIIE MPaBO3aCTOCOBHY
GbyHKIIIIO Ta QYHKITIIO 1HTEpIPETAIliiHY.

Tox, miACYMOBYHOUM 3a3HAau€Hi BHWINE TE3HW, BapTO KOHCTaTyBaTH, IO
HEMPUXWIBHICTh ~ HAYKOBI[IB 70  CYIOBOi  TPaBOTBOpPYOCTI B  YKpaiHi
MIPOCIIIKOBYETHCS 3 TOTOYACHUX TMOJIOXKEHB MyOI1YHOT0 mpaBa pocii Ta €Bponu.

Ha namy nymky, 3Ba’katloud Ha Cy4dacH1 BHUCJIOBJIIOBAHHSI HAyKOBIIIB y rajiysi
mpaBa CTOCOBHO CYAOBOi MPaBOTBOPUYOCTI, MOTPIOHO PO3YMITH, IIO CHOTOAHI Y

Ipolect PO3BUTKY JAEMOKPATHMYHOTO CYCHUIBCTBA 3arajoM, €BpOIHTErpaliifHuX
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nporeciB B YKpaiHi 30Kpema, CyZoBa MPaBOTBOPYICTb HI B SKOMY pa3l He €
MOPYIICHHSIM MPUHIIMITY TOJIITY BIaIH, 3aKpituieHoMy y cT. 6 Konctutymii Ykpaiau
[67]. Ha mnHamy naymKy, CcyJaoBa MPaBOTBOPYICTh CKOpIIIE € CBOEPITHOIO
MOJICPHICTUYHOIO CKJIaI0BOIO TEOPii CTpUMYBaHb 1 MPOTHUBAT, KA, CBOEIO YEPTOI0, HE
JIa€ 3MOT'Y PO3BUBATUCH MOHOTIOJII MMapIaMeHTy Ha 3/11iCHEHHS IPABOTBOPYOCTI.

O4eBUIHUM MPUKIAIOM CYJIOBOT MPABOTBOPUOCTI MOXKHA BBAXKATH NISUIbHICTD
Koncturymisinoro Cyny, 30kpemMa y BHJAHHI aKTiB. AJpKe ISJBHICTH Ta
noBHOBaxkeHHs1 came KoncturymiiiHoro Cyny sk YKpaiHd, Tak 1 1HIIMX
TEMOKPATUYHHX JEP’KaB, 30KpeMa POMaHO-T€PMAHCHKOT TIPABOBOI CHCTEMH, IILUTHHO
3B’s13aHa 3 PYHKIISIMUA Y KOHTEKCTI CYJIOBOT'O KOHTPOJIIO 32 BIAMOBIIHICTIO MOJIOKEHB
3aKkoHOJaBuMX akTiB KoHctutymii, 3ailicHeHHAM OQIIIMHOrO TIyMadyeHHsS Ta
3aXMCTOM KOHCTUTYLIMHUX TpaB 1 cBOOO Oe3nmocepeaHbo Ha mijacTtaBl KoHcTuTymil
[179]. Tox, 3Bakaroun Ha JOCIIJKCHHS, IIPOBEACHI HAMHU y JUCEPTalliiHINA poOOTI,
HEOOX1THO BKa3aTH, 1[0 B YKpaiHi MOYMHAE BU3HABATHCS CYJ0Ba MPaBOTBOPYICTb, a
pimienHss Koncruryuiitnoro Cyay — akTHBHO HaOyBalOTh CTaTyCy JiKepesa Ipasa,
X04Ya II¢ HOPMATHBHO 1 HE 3aKpiIUICHO, ajie MOTPiOHO, MO0 CTAaTH BiAMOBIIHUM
CYTTEBHUM TPOTPECUBHUM YWHHUKOM JUIS TOJAJBIIOTO SIKICHOTO PO3BUTKY
npaBocys. JocmiKyrour HasBHICTh Y CYJIB MPAaBOTBOPUOi (PYHKINIT, HAYKOBII Y
rajy3i mpaBa BcE€ OILJbIIE HAroJONIyIOTh HAa HEOOXIMHOCTI BU3HAHHS B SKOCTI
JoKepena TpaBa CyJoBoro mpereaeHTty. IIpoTe HEOOXigHO pPO3yMITH, SK MH BXKE
BKa3yBaJjH, 1110 CyJOBHM MPELEICHT Ta Cyl0BY MPAKTUKY HE BApTO OTOTOXKHIOBATH,
aJIKe L1 MOHATTS MaOTh PI3HE TIIyMAYeHHS Ta pi3HE 3HAYEHHSI.

Hanpuknan, cynoBuil NpeleneHT BU3HAYAETHCS SK PIIIEHHS HaWBUIIOTO
CYJIOBOTO OpraHy Mo KOHKPETHI! CyJ0Bii CIipaBi, mo OyJI0 MpHUHATE 3Ba)Kalouu Ha
JOCBI] TIPUAHATTS IHIIUX CIIPaB, CBOEID YEProro, Cy/J0Ba MpPAaKTHUKA MPU PO3TIISI
CIIPaBU 3aCTOCOBYE SK AHAJOTII0 MPUWAHATTA TMOJIOHOTO pIIIEHHS, Ta BIAMOBIIHA
CIIpaBa BUPINIYETHCS aHAJIOTIYHO MOIOHIM BUPIIICHIN TOMepeaHbO.

CynoBuii MpeleneHT € CBOEPITHUM aHAJIOTOM Tl Yac PO3TJIsAy KOHKPETHOI
CIIpaBH, MO HHOMY 1 BJIaCHE MPUHUMAEThCS pillleHHs Ccyay. lIperneneHTHe x mpaBo

ABJIIE COOOK0 CHUCTEMY IOPUAMYHUX HOPM, BHUPOOJIEHMX CyJaMH B IMpolieci
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3MIMCHEHHS] TMPABOCYAMS Ta OOOB’S3KOBHX 10 3aCTOCYBAaHHS TOPSA 31 CTaTyTHUM
MPaBOM, CTBOPIOBAHHMM 3aKOHOJ/ABYOI0 BIajoo. IIpemenenTHe mpaBo sBisiE COO0IO
MIJICYMOK JIISUIBHOCTI MO 3jAiMicHeHHI0 mpaBocyaas. CamMe BOHO € pyHIiHHUM
MOYAaTKOM CYAOBOi MPaBOTBOPUYOCTI, OCHOBY SIKOi CTaHOBJIATH peajbHa MIHCHICTB,
OOCTaBMHM KOHKPETHHUX CIIpaB, 10 CHOHYKAalOTh JIO0 JKUTTS HOBI HOpPMHU
npeueaeHTHoro npasa [103].

Tox, BIAMOBIIHO, 1 CyZI0Ba MPaBOTBOPUYICTh 3HAXOJAUTH CBOE BIIOOpaXKEHHS B
CYJIOBUX TMpEIEACHTaX 1 CYJIOBIM MpaKTHUIll, aje caM IMpeleeHT, Ha BIAMIHY BiJ
CYZIOBO1 TPAKTHKH, YTBOPIOETHCS OKPEMO BHHECEHUM CYJOBUM pIIICHHSAM, SKE
MaroTh MPaBO NMPUKUMATH JIMILE BUII CyAOBI 1HCTaHIIl. He KoXkHe cyaoBe pillleHHS €
MPEIEICHTHUM PIIIEHHSM, aJpKe TMPELEJEHT € HOPMOYTBOPIOIOUUM IPaBUIIOM
MOBEAIHKH, 10 OYyJIO Y MIEBHUM Yac 3aKpilIeHE CyZ0M BHILOI 1HCTAHIII].

Biarak, mnperneneHTHUMH OyIyTh JHIIE€ Ti CYyAOBI PIIICHHS, SKi OyiH
BUKOPHUCTaHI 3TOJIOM SIK MIAIPYHTS JUIsl BUPIMICHHS IHIIUX MOJIOHUX CIIpaB IO
aHasorii y ¢akrax 1 oOCTaBHMHAaX, 3 METOI JIOCATHEHHS OJHAKOBOCTI B CYJOBI
npakTHili. B ymMmoBax IMOCTIMHOTO OHOBJICHHS 3aKOHOJIAaBCTBA, CIPOO 3aKOHOAABYOT
BJIAAM HAWOIIBIIT TMOBHO Ta CBOE€YACHO BPETYJIIOBATH BECh CIIEKTP CYCHUTBHHX
BIJIHOCHH, Y HAaIIOHAJIBHIN MPaBOBIH CHCTEMI CKJIajlacs JOCHUTh CKJIaJgHA CHUTYallis,
0 XapaKTePU3YEThCS 3HAYHOKO KIJIBKICTIO IMPOTaNHMH, aJKe ACAKI HOPMATHBHO-
MpaBOBI aKTH CymepedyaTh OJWH OJHOMY, IO TEPEIIKOKAE CyaaM e(PEKTUBHO
BUKOPHCTOBYBATH 3aKOHOJIaBUy 0a3y YKpaiHM NMPpU MPUUHATTI PIllICHb.

Hepinko B cymoBiii mpakTHIll TPAIUISIIOTHCS BUMAAKW, KOJU CYAJ1 JTOBOJUTHCS
BU3HAYATH aKTH, IO OylIHM MPUUHATI JEpKaBHUMHU OpraHaMH, HE3aKOHHMMH. TOX,
BUXOJIUTh, IO PO3BUTKY 1 BJOCKOHAJIEHHIO MpaBa B Cy4YacHIA TMpPaBOBIA CHUCTEMI
MOBMHHA CIPUATH CyJOBa NpakTUKa B il BY3bKOMY PO3yMiHHI, OTXKE, HEOOXITHO
CTUMYJIIOBATH PO3BUTOK CYJIOBOI TPAKTUKH B SIKOCTI Ba)JIMBOTO JIOJATKOBOTO
JOKeperna HallloHaapHoro mpasa [103].

Bapro mimcymyBaTH, 10 B CyYaCHMX YMOBax JOCIIDKEHHS CYJIOBOi
MIPaBOTBOPYOCTI, IO BKIIIOYAE SIK CYJOBY MPAKTHKY, TaK 1 CYJOBUU MpENEACHT, €

Ty)K€  aKTyaJlbHUM 1 BaxJuBuUM.  CHIBBIZHOCAYM  MPABOTBOPUICTh 1
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IIPABO3aCTOCYBAHHS B KOHTEKCTI 3/1MCHEHHS CylaMu CBOiX (DyHKIIIH, Ta BJIacHE B
TSTTBHOCTI CYJIOBHX OpraHiB, BapTO HABECTH MyMKH HAYKOBIIIB y Taly3i MIpaBa 3
IbOTO TMPUBOJY, B OCHOBHOMY TMPUXWIBHHMKIB 3allepeyeHHs] BU3HAYCHHS
HAI[IOHAJTEHUM JDKEPETIOM IpaBa CyJ0BOT0 MPELEACHTY.

HeoOxigHo po3poOuTH MeXaHi3M KOHTPOJIIO 1 IMEperjsay IpaBOBOrO 3MICTY
CHellajJbHUX CYJOBHX MPAaBOTBOPYMX AaKTIB, SIKI BUKOHYIOTh pOJIb JDKEpEN Ipasa,
Hacamrepes, 3ajs 3MIIHEHHs 3aKOHHOCTI, 3aXHCTy IpaB Ta I1HTEpECiB 0coow,
CyCHiILCTBA 1 Jep>kaBU, MOBUHHA OyTH TOBHOIO MIpOIO peaiizoBaHa MOXKJIHMBICTh
OCKap>keHHs X cynoBux akTiB y Koncruryniiinomy Cynai abo B 1HIIHX, MOKIJIMBO
CHeIiaIbHO CTBOPEHUX JJIS ITUX I[1JIeH, KOMIETEHTHUX OpTaHax.

[ToTpiOHO TakoX 3a3HAYMTH, IO CHOTOJHI B YKpaiHi BiOYBAIOTHCS 3MIHHU Y
CTAaHOBJICHHI Ta BJOCKOHAJIEHHI SIK CYJOBOi MPaBOTBOPYOCTI, TaK 1 CyJIOYMHCTBA
3arajiom, MOBa ijie, 30Kpema I1po:

— Oe3nocepeiHI0 3MIHY CYJOBOi CHCTEMH LUIIXOM 3aMiHU CYyJIOBOTO ILTaTy,
o mnependavae MiHIMI3AIill0 YMHHUKIB Ha TOCSTaHHS HEIOTOPKAHOCTI CyAl
(IIIITXOM 3aKOHOAABYMX 3MiH), Ta y NMPAKTUYHOMY IPArHeHHI Ma€ 3a METY JTOCSTTH
TAaKOTO PE3yJNbTaTy, SIK SKiCHa CyJ0oBa CUCTeMa. B OCHOBY 3aMiHHM CyIOBOTO INTATy
MOKJIaJICHO YCYHEHHSI YaCTHUHU CYIIIB BiJ TMocaj, mo0 MpuXil Ha iX MiCIle HOBHX
CYIUIIB 3aCTEPEXKHB 1HINY YACTHHY CYJIIB BiJl BUHECEHHS HEMPABOMIPHHUX PIIIEHB 1
BUKOPUCTAaHHS CTaTyCcy CYIJIB JUisl OCOOMCTOrO HE3aKOHHOro 30aradeHHs. Taky
pedopMy Cym0BOI CHCTEMH HE MOYKHA BBaXKaTH aH1 MO3WTHBHOIO, aHI HETaTHBHOIO.
Bona mae Oyt edexTHBHOI0, a HIYOro OuIbIIOro Bif pedopmMu 1 HE MOTPIOHO
BuMaratu. Sk 3aszHagaB O.0. MapTuHEHKO, 3MiHEHa MapaaWrMa CyJOYHHCTBA B
VYkpaini Ma€ MOCTaBUTH KOKHOTO CYJJII0, SIK JII0YOTO, TaK 1 MPUIACIIHBOTO, TIEpe, B
OPUHIUII JOCUTh MPOCTUM BHOOpPOM: ab0 IiATH MPaBOMIPHO, a00 PAHO YU IMI3HO
OyTH MPUTATHYTUM 10 BiAMNOBiIaIbHOCTI [97];

—3niicHeHHss  BepxoBuum — CymomM  YkpaiHu  4acTKOBOi  CYJOBOi
PaBOTBOPYOCTI.

Hocmimkytoun (po3risnaiouu) MoBHOBakeHHs BepxoBHoro Cyny, MoOXKHa

MPOCIIIIKYBAaTH O0e3mocepeHe HAOIMKEHHS 10 CY0BO1 TPaBOTBOPYOCTI Ta i POSIBIB
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y HalllOHAIbHOMY CyA0YHHCTBI. ChOTO/IHI MPOLIECyaTbHE 3aKOHOIABCTBO Mepeadayae
HEOJTHAKOBE 3aCTOCYBaHHS OJHMX 1 THX CaMHX HOPM SK MaTepiaJbHOTO, TaK 1
MpoliecyalbHOr0 MpaBa Mmoa0 ckacyBaHHi BepxoBHuM CyaoMm cyAoBHX PIIICHb
BUIIMX CrHeliali3oBaHuX cyaiB. Hapa3i BigOyBaeThCsi yOJHOMAaHITHEHHS CYJIOBOI
MPakTUKU B CYJIOBHX OpraHax, TOOTO cCyaai Oa)karoTh, MO0 iXHI pIIICHHS HE
nepersaIics Ta Oy 3aJUIleH] B CHJIl BUILIECTOAIIUMH CYJOBUMH 1HCTAHIIISIMHU, 1
1€ BCE CIIPUUMHIOE HACHITyBaHHS IOPUIUYHUX MO3ULINA BUIIMX CYJOBHX 1HCTAHIIIMN.
Takox, y cyJax 4acTO BMHHMKA€ TEBHAa KaTEropis chpaB, siKl, Ha JIYMKY CTOpIH
CYZIOBOTO CIIOPY, € HACTUIHKU CKJIATHUMH Ta PO3IUIMBYACTUMH, IO 3aKOHOIaBCTBOM
MOBHICTIO HE PETYJIOI0THCSA, TOMY TakKi CIpaBU JOXOJATH O po3risiay BepxoBHoro
Cyny 1 craloTh HEMOB «3pa3KOBUMH CIIpaBaMu» JJsl CYyJIB HIKYOI 1HCTAHLII.
HageneHe Buille Ja€ MiICTaBU BUOKPEMIIIOBATH CYIOBY IIPABOTBOPYICTb.

[ToTpiOHO TakoX 3a3HAUYUTH, IO OOOB’SI3KOBOIO JUIsl YKPATHCHKUX CYZIB € HE
3arajibHa MpakThka €Bpomneicbkoro cyny abo mnpaktuka BepxoBHoro Cynay, a
KOHKDETHI TMOJIO)KEHHS KOHKPETHUX iX pilleHb. TOMy Ha MpakTULl CyId 1
MOCWJIAIOTHCS. HAa KOHKPETHI pIMIEHHS CyAIB SK Ha OOIPYHTYBaHHS BiAMOBIIHOI
CUTYyallil Ta 0OCTaBUH CIIPaBH, TOMY 110 BOHU MICTATh IOPUINYHI HOPMHU.

[lepexkonani, ™0 MillHA OCHOBa CYJIOBOi TIPABOTBOPYOCTI B YKpaiHi
3aKJIa/Ia€ThCA caMe B 3aKOHOJIABUMX 3MiHAX (1HHOBAIISX), 10 JO3BOJISIIOTH CYyAy Ha
BJIACHUM PO3CYJ] BUCJIOBIIOBATH HOPUAUYHI TMO3UIII 3 MOAAIBIINM HaBEJICHHSIM
KOHKPETHHUX MOTHBIB. 3aKOHOJIaBUl 3MIHU HAJAalOTh BUCHOBKAM (SIKI MICTSTBhCS Y
MOTHUBYBaJbHIA 4acTuHI noctaHoBM BepxoBHoro Cyay) HOpMaTHUBHUN XapakTep,
TOMY WO HaB S3yIOThCA IOPUIUYHI HOPMH HIXKYECTOSIIMM 1HCTAHI[SIM —Ta
YYaCHHKaMU CYyJIOBOTO TIpOIeCy, IO B MIACYMKYy, O€3MepeyHo, € CYIOBOIO
MPaBOTBOPYICTIO; — MOBEPHEHHS JOBIpM 10 cyaoBoi Biagu. Hapasi ocHOBHa
3aKOHO/IaBYa METa CTOCOBHO CYIOYMHCTBA MOJSTa€ y MEPEOCMHUCIEHI POl Cyay y
CYCIUJIIbCTBI Ta Yy MOPHAMNYHUX KOJaX, MO0 € OJHUM 3 OCHOBHUX KPOKIB O
BIJIHOBJICHHSI JIOBIpM A0 cynoBoi Buagu [17, c¢. 151-165]. Ilicna mnomii
2013-2014 pp. (PeBomomii I'imHOCTI) mocTasio HarajbHE IWTAaHHS OHOBJICHHS Ta

BAOCKOHAJICHHA CYI[OBO.I' BJIaaH. HCpHII/IM 3dKOHOJAaBYUM AKTOM, HIO0O CTOCYBABCiA
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3MIH y CYJJOYMHCTBI, € 3akoH YKpainu «IIpo BiIHOBIEHHS AOBiIpU 10 CyIOBOI Biaau
B VYKpaiHi», B OCHOBI fKOTO 3aKkpilieHI 3MIHM Yy TMEpPCOHaJbHOMY CKJIaJl
cynniBcbkoro kopmycy [127]. HacTymHi Kpoku Oyfy 3akpilljieHI B 3aKOHOJAABYUX
aKTax, 10 CTocyBaiucsa peopMyBaHHs CyAOBOI cucTeMu, — 3akoHax Ykpainu «I[Ipo
ounieHHs Biaagm» [131] Ta «IIpo 3abe3nedeHHs mpaBa Ha crpaBeIuBuid cym» [130],
K1 CIIPUSUTA TIOBEPHEHHIO JIOBIPH /10 CYJI0BO1 BIA/IH.

HarmionanpHa icTopis 3Hama pi3HI NPOSBU CYAOBOI MPaBOTBOPYOCTI, TOOTO
KOJIM CyJId BUXOIWIH 32 MEXI, SIKI yTPUMY€ 3aKOHOJIaBCTBO. 3anepeuyBatu Qakt, 1o
JUIs. CYyJIB 3aKOHOJIABCTBO HE 3aBXKAM € OOOB’SI3KOBMM HaKa3oM 1 BiANpPaBHOIO
TOUYKOIO, SIK TOKa3y€e MpakTUKa, HEMOXIWBO. ToMy 3 IIbOTO TPUBOAY, MOKHA
BUKJIACTH MEBHI MIPKyBaHHS 11010 BJOCKOHAJICHHS SIK CY/I0BOI MTPaBOTBOPYOCTI, TaK 1
CYJOUMHCTBA 3arajioM: — JUI1 IPUCKOPEHHSI CyJAOBOrO MPOLECy Ta OUIbII YCHIIIHOI
poOOTH CyIOBUX OpraHiB HEOOXIJIHO 3a0e3Me4YUTH JOCTYMHICTh MIiXKHAPOIHO-
MPaBOBUX AaKTIB JJIsl BCIX CY/IB 3arajibHOi IOPUCIAUKII YKpaiHU, TOMY 11O HHHI
MIKHApOJIHI €BPOMNEHCHKI JIPKEpesa MpaBa HEOOMEKEHO BUKOPHCTOBYIOTHCS TIIBKH
Koncrurymitnum Cynom YkpaiHu 3 METOIO OOTPYHTYBAHHS CBOiX MPABOBUX MO3UIIIN
IpU BUHECEHHI pIMIEHHS; — BUKOPUCTAaHHS I1HHOBALUIMHMX TEXHOJIOTIH Yy cdepi
CYZIOBO1 ITPaBOTBOPYOCTI (IITY4YHOTO 1HTENEKTY, OOTIB TOIIIO), SIKI ONMKUCYBAJIUCh HAMU
BUIIE, JUISI JOCSATHEHHS Takoi METH, SK: €KOHOMIYHAa €(EKTUBHICTh (HANPHUKIAI,
aBTOMaTH3allisl JOKYMEHTOOOIry, 1[0 CHOPUYMHUTH 3MEHILEHHS BUTpaT Ha
3a0e3MeUeHHsI CyJIOBOTO arapary) Ta 0e3mocepeHsi poOOoTH3allisl CyJOYMHCTBA (sKa
3a METy Ma€ 3MEHUIEHHS HABAHTA)KEHHS HAa CYJIOBI MPABOTBOpPYl OpraHW) Ta IHIIII;
— IpU TPUAHSATTI CyJOBOTO DIIIEHHS CYIAsl Ma€ BPAaxOBYBAaTH HE JUIIEC TOTpeOU
CTOpIH CYJOBOTO CIIOpY, a ¥ CyCHiJIbHI Ta JEpXaBHI 1HTEpecH, 3a0e3medyBaTd iX
3aKOHOJJABYO Yy YACTHUHI 3[IMCHEHHS CYJI0BOI MPaBOTBOPUOCTI; — YHNPOBAIKEHHS
CyZIOBOT TIPaBOTBOPYOCTI, HacamMmIiepesl, HEOOXIMHO JJIsi CTAaHOBJICHHS CYJOBHUX
OpraHiB SIK HE3aJICKHOT Ta CAMOCTIHHOT TUIKHU Jep>KaBHOI Biay B YKpaiHi. B ocHOBY
CYIOBOi TMPABOTBOPYOCTI TIOBHHHO BXOJIWUTH Ta BUKOPHCTOBYBATHCh UWHHE
3aKOHOJIAaBCTBO YKpainu, cymaoBi pimeHHs Bepxosnoro Cyay VYkpainm Ta

BpaXOBYBATHUCH Mi}KHaPOI[Hi CTa”HaapTv, KOO BOHM € AOOCTCMCHHHUMHU Ta
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HEOOX1THUMU I BUpIIIEHHS MpoOiaeMHOoi cuTyanii. CeHC cyZ0BOi MPaBOTBOPUYOCTI
Ma€ TMOJIATaTH HE TUIBKM B CTBOPEHHI HOBUX MpPAaBOTBOPYMX HOPM, a U Yy
MPOAYKYBaHHI PI3HOMAHITHUX IIJIXOMIB JI0 3aCTOCYBaHHS Ta peryJIIOBaHHS
3aKOHOJABCTBA. 100TO, KOJHM 3aKOHOJABEIb HE BCTHIa€ 3a IOJITHYHHUMH Ta
CYCNUIBHUMH 3MIiHaMHU, Ha JIOOMOTY Ma€ MPUXOJUTU CYyJ0Ba IMPABOTBOPUICTS;
— OpraHu CyJ0BOi BJIaJii YKpaiHH Il BUKOHAHHS (PYHKIIIM Cy0BOI MIPaBOTBOPYOCTI
MOBUHHI BOJIOAITH 3JaTHICTIO BHUKOPUCTOBYBAaTH HOPMATHUBHO-TIPABOBI 3acO0M.
To0TO, CTBOpEHHS HOPMATHBHO-IIPABOBUX IIPUIUCIB 3abe3meunso O Habarato
Kpaluil piBE€Hb CYyIOBOI BIaAuM B YKpaiHl. 3 oAy Ha Te, IO B YKpaiHi
3aKOHOJABCTBOM MpPaBOTBOpYl (DYHKIII KOHKPETHO HE BHOKpPEMJIEHI Ta HE
BCTAHOBJICHI, CTBOPEHHS HOPMATUBHO-TIPABOBUX IMPHUIHUCIB 0€3  HAsABHOCTI
MPAaBOTBOPUYUX IMOBHOBXKEHb — HEMOXIIMBE, — Cy/J0Ba IPAaBOTBOPUICTH IOBHHHA
BUCTYTNAaTH 3acO00M Ta 1HCTPYMEHTOM JUIsl JIOCSITHEHHS LIJ€H CIpaBeUIMBOCTI B
CYCIIUJIBCTBI Ta B HISIKOMY pa3i HE CYNEPEYUTH YNHHOMY 3aKOHOJaBCTBI. FOpuanuHa
HOpMa, sIKa CTBOpPEHA 3a pe3yJIbTaTaMu CyI0BOi MPaBOTBOPUOCTI, Ma€ CTOCYBATHUCS HE
TITBKH CYNJIIB (CTOCOBHO BHIIIEHHS HACTYITHUX CIIPaB), ajie 1 BCIX Cy0’ €KTIB IpaBa,
K1 MOB’S3YIOTh CBOIO JISUIBHICTH 3 CyJaMM; — 3HAUYEHHS CYJOBOI MPaBOTBOPYOCTI
MOBUHHO TMOJSTaTH y MOMJIMBOCTI BHUCTYNATH I1HCTPYMEHTOM, SK PEryJIsTOPOM
CYCIUJIBHUX BIIHOCHH, IO A€ CYAJSIM IIMPOKUNA KOMIUIEKC (CIIEKTP) TOBHOBAXXEHbD Y
cdepl 3axXUCTy MOPYIICHUX TMpaB Ta CBOOOJ JIIOJAWMHU, TOMY IO JIO3BOJISIE BUMTH 3a
MEX1, BCTAHOBJICHI SIK YHHHUM 3aKOHOJABCTBOM, TaK 1 MDKHAPOAHUMH MPABOBUMHU
aKTamu, 110, CBOEIO YEPTOI0, CIPUSTUME 3aCTOCYBAHHIO MPABOBUX 3aCO0IB, 5K III€ HE
nepeadayeHl YUHHUMU HOPMAaTUBHO-NPABOBUMH aKTaMH; — I  €(QEKTHUBHOTO
BIIPOBAKCHHSI CY/IOBOT TPABOTBOPYOCTI HEOOX1THO MPOAHAIIZYBATH Ta BUSHAYUTUCS
3 MOJEISMU CYyJOBOi MPAaBOTBOPUOCTI (HOPMOKOHTPOJbHA, KOMIIETEHLIHHA,
mpaBo3axucHa Ta YyHiikaimiiiHa Mojeni) 3 METOI0 KOPEKTHOI Ta YCHIITHOL
IMITJIEMEHTAIlli B CyJOBY cucTteMy Ykpainu. ToOTo, Hampukiajg, HOPMOKOHTPOJIbHA
MOJIeJIb MOYKE MIAIATH TUTbKY JJis 3anpoBamkenHsa B Koncruryniitnuit Cyn Ykpainu,
a KOMIIETEIllifHa B3araji He MIAXOIUTh IS CyAoBOi cucTteMu Ykpainm Tomo. Ha

Halle TEpEeKOHAHHS, i1 HaWOLIbIl e(pEeKTUBHOTO BIPOBAKEHHS  CYIOBOL
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IIPABOTBOPUYOCTI JOLUIBHO Oyso O BpaxoBYyBaTH: MEHTAJITET CYCHUIbCTBA, 1CTOPIIO
pedopMyBaHHS CyJOBOi CHCTEMH B YKpaiHi (SK HEBIadi, TakK 1 YCIIXH), a TaKOX
crieniuiky MOJITUYHOTO TUCKY Ha CYJ0OBY CUCTEMY, 1 Ha OCHOBI IIbOT'O CKOMOIHYBaTH
(BuOpaTu HaWKpaIle Ta 10JaTH HOBE) MOJIENb CYJ0BOI MPABOTBOPUOCTI.

OTxe, OCHOBHOIO YMOBOIO BIPOBa/PKCHHS Ta PO3BUTKY  CYIOBOi
MpaBOTBOPYOCTI B YKpaiHi € i IiJecHpsAMOBaHICT, Ha PO3YMIHHS TPUPOAH Ta
e(peKTUBHE 3aCTOCYBaHHA 3aco0iB 1 3MIMCHEHHS OCHOBHUX (YHKIIH CyHZOBOI
PaBOTBOPYOCTI CyIOBUMH opraHaMu. Kpim Toro, moTpiOHO 3a3Ha4YMUTH, IO YMOBOIO
PO3BUTKY CYZ0OBOi MPAaBOTBOPYOCTI B YKpaiHi € KOHKPETU3AL[lsl PETYJISITOPIB 1 TpaBUIl
il 3IICHEHHS, W10 JO3BOJIUTh Yy MOAAJIBIIOMY IOKPAIIMTH SKICTh CYJOBHUX
MpaBOTBOpYUX akTiB. IlepcrekTuBaMu PpPO3BUTKY Ta CTAHOBIIEHHA CYAOBOI
NPaBOTBOPYOCTI B YKpaiHl € BIPOBAHKEHHS CKOMOIHOBaHOI (3MiIIaHOi) MOAEII
CyJIOBOi IMPAaBOTBOPUYOCTI Ta 3aCTOCYBaHHS 1HHOBAIlIMHMX TEXHOJOTIH, SKI BXKE
YCHIIIHO MPAIIOI0Th Y PO3BUHEHUX JIEPKaBaXx, 3 ypaXyBaHHIM CYCIIJIBHUX B1JIHOCHH.
CynoBa mpaBOTBOPYICTh BHUKOHYE BaXKIMBY pOJIb y 3a0e3MeueHHl HE0OXITHOIO
3aCTOCYBaHHS 3aKOHIB CY/IOBUMH OpPTaHAMH.

VYce HaBeleHe BUIIE Ma€ BIAMOBIIATH YMHHOMY 3aKOHOJABCTBY Ta CHPUSTH
3MII[HEHHIO 3akoHHOCTI. CaMe TOoMy, Ha Hall TOTrJIsA, Mae OyTH PO3pOOJICHMIA
3aKOHOJIJABUYMH MEXaHI3M 3aCTOCYBaHHS CYJOBOi IMPaBOTBOPYOCTI, a TaKOX
BUOKPEMJICHO HOPMATHBHO-TIPABOBI aKTH, SKi MOXXYTh BHKOHYBATH POJb JDKEpE
IpaBa, HacaMIiepe 1 3a/JIs 3MIITHEHHS 3aKOHHOCTI, 3aXHUCTY MpaB Ta IHTEPECIB 0COOH,

CYCIJIbCTBA TA JIEP>KABU 3arajioM.

BucHoBkmu 10 po3aiay 3

1. AHrino-aMepukancbka TmpaBoBa ciM’ss  (CiM’d  3arajdpbHOTO  TIpaBa,
aHII. common law) — 11e CYKYNHICTh HaIllOHAJIBHUX IMPaBOBUX cucTeM (AHImI Ta
VYenncy, IliBaiunoi Ipnanaii, Asctpanii, CILIA, Kanagn, HoBoi 3enanmii, okpemux

Kkpain bputancekoi CmiBApPYXHOCTI), 110 TPYHTYIOThCS Ha MpEUEACHTHOMY MpaBi,
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KOTpPE€ BU3HAUAETHCS MOMEPETHIMU CYTIOBUMH PILICHHSIMH Y CXOXKHUX CIIpaBax; 3HauHa
yBara npUAUBIETBCS POJIl CYIIB; TIOPS 3 CYJIOBUMH PIIICHHSIMHU Ba)KJIMBE 3HAUYCHHS
BIIIrparOTh IOPUANYHI JOKTPUHAIBHI MpaIll Ta KOMEHTapl BIOMHUX IOPUCTIB 1 CYIIIB,
Kl MOXYThb BIUTUBATH Ha PO3BUTOK IMpaBa; 3JaTHICTh O ajanTaiii A0 HOBHUX
CUTYyaIlll 1 3MIH Y CyCHIIbCTB1; MyOJIYHICTh CYJIOBOTO MPOIIECY.

V¥ Benukiilt bpuranii miji cy/10BOI0 MPaBOTBOPYICTIO PO3YMIETHCS MPOIIEC, 3a
JIOTIOMOTOIO0 SIKOTO CY/JI CBOIMHU PIMICHHSIMH 1 TIyMayeHHSIMHU 3aKOHY CTBOPIOIOTH
HOBI ITPaBOBI MIPUHIIUIM Ta MpaBuiia (e Mporec TakoXk BIJOMHUI sIK 3arajbHe IpaBo,
abo cynaiBcbke mpaBo). MexaHizM cynoBoi npaBoTBopuocTi CIIIA ckmagaBest mif
Oe3mocepeHIM BIUIMBOM yCHAJKOBAaHOTO 3 AaHIVIKACHKOI TMPAKTHKUA MpaBUIIA
IPELEEHTY, 110 1 YMOXKJIMBUIO IEPETBOPEHHS CY/lI0BUX pILIEHb Ha HAaWBaXJIMUBIILIE
JDKEepesno TpaBa Ta PO3KBIT HA aMEPUKAHCHKOMY TPYHTI «Ka3yaJbHOTO» IIpaBa.
CyTTeBO BIUIMHYJIA HA peai3alilio CyJOBUX MPAaBOTBOPUMX (DYHKIIH COIIOJOTIYHA
IOPUCHPYAEHLS, 3TIHO 3 SKOI caMe Cy[[ll € aKTUBHUMU Cy0’€KTaMU MPaBOTBOPYOI
TISUTBHOCTI.

CrinbHuM 17151 cynoBoi cuctemu Bennkoopuranii Ta CILA € 3aranbhae nmpaBo —
«common lawy», BIANOBIZHO /10 SIKOIO CYAOBI PIIIEHHS Ta MPELEIECHTU € BaKJIMBUM
JokepenoM npasa. Cyau po3risgatoTh CIIPaBU, BPaXOBYIOUM HE JIMIIE 3aKOHOaBCTBO,
ayie ¥ pimieHHsa B MOAIOHUX crpaBax y MUHYJIOMY. OKpECIICHO BIAMIHHI PUCH MIXK
aHTTINCHKOI0 Ta AaMEpPUKAHCHKOIO TMPABOBHUMH CHUCTEMaMH — BIJICYyTHICTb Y
BenukoOpuTanii mucaHoi KOHCTUTYIII B TomMy X po3yminHi, sk y CIIA, Tomy
KOHCTUTYIIII{HA IPABOTBOPUICTh € OUIBII PO3IUIUBYATON); MPEIEACHTH B aHTJIIMCHKIM
CUCTEM1 MOXKYTh MaTH 3HAYEHHS HaBITh Y KOHCTUTYI[IMHUX CIpaBaXx.

CynoBa mpaBotBopuictb y CIHIA Bxmouae B cebe 3HaTHICTh CYAIB
pPO3B’A3yBaTH CYNEPEYHOCTI Ta PO3IJIAATH MPaBOBl MUTaHHA, (OPMYBATH NPABOBI
MPEIeICHTH, K1 JOMOBHIOIOTH 3aKOHOJ/IaBCTBO, BiIOOpakae MPUHITUI IOy BJIAIA
M1 BUKOHABYOI0, 3aKOHOJIaBYOIO 1 CY/IOBOIO TUIKAMH BJIaJU, KOKHA 3 KHX MAa€ CBOI
GyHKIIT, a TAKOXK MEXaHI3MU KOHTPOJIIO 32 THIIMMHU T'JIKAMH.

Oco06mMBOCTI  Cy/lOBOi TMPaBOTBOPYOCTI Yy TIPABOBUX CHCTEMaxX aHIJIO-

aMEpPUKaHCBhKOI MpaBOBOi CIM’i MONATalOTh Y TaKOMY: IPYHTYEThCS Ha
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NpeLeIeHTHOMY MpaBi, [0 BU3HAYAETHCS MOMEPEAHIMH CYIOBHUMH DILICHHSIMHU Y
CXOKHMX CIIpaBax; 3HauHa yBara MNPUAUIAETHCS POl CYIAIB; MOPAN 13 CYAOBUMHU
pIILICHHSIMU, 3HAYHY POJIb BIIIrPalOTh IOPUIWYHI JTOKTPUHAIIBHI TIpalll Ta KOMEHTapi
BIJOMHX FOPUCTIB 1 CYJiB, SIKI MOXYTh BIUTMBAaTH Ha PO3BUTOK MpaBa; 3JaTHICTH J0
ajanTallii 10 HOBUX CUTYaIlll 1 3MIH Y CYCHIJIbCTBI; IMMyOJIIYHICTh CYI0BOTO MPOIIECY.

2. PoMaHO-TepMaHCbKy TpaBOBY CIM'I0  PO3TJISHYTO K 00’ €aHaHHS
HAI[IOHATPHUX TMPABOBUX CHCTEM pI3HHUX JepXaB, SKI MalTh 3arajibHi
3aKOHOMIPHOCTI PO3BHUTKY, CXOK1 O3HAKH 3 IHIIMMHU IPABOBUMU CHCTEMaMH, SKi
3aBXIU PO3BUBAIOTBHCS, 3a3HAIOTh BIUIMBY K 3 OOKYy BJIACHUX BHYTPIIIHIX
3arajbHOJIEPKABHUX MPOLECIB, TaK 1 3 OOKYy IHIIMX JEp>KaB Ta Kl CKJIAJIHCS Ha
OCHOB1 PUMCBKOTO IMBLILHOTO MpaBa 1 y CBOEMY MO€JHAHHI JIOTIYHO 00’ €IHYIOTH
BIJIOBIJIHI CKJIAJ0B1 (HOPMH, NPUHLMIIM, 1HCTUTYTH Ta Taly3l IpaBa), a TAKOX
IPUCTOCYBAHHSAM J0 HOBHMX HAalllOHAJIbHUX YMOB IIpH JIOMIHYBaHHI 3aKOHY cepen
IHIMX JKepen mnpasa (mpaBoBi cuctremu Dpaniii, ®PH, Iranii, Icnanii, bensrii,
[Mopryrami, IlIBelinapii, ABcTpii, YTOpHIMHM, JATUHOAMEPUKAHCHKUX KpaiH,
CKaHJIMHABChKUX KpaiH Ta fmonii). Hanmexats 1m0 miei ciM’i 3a OUIBIIICTIO O3HAK,
HacaMIiepesi 3a TEXHIKO-KOHCTPYKTUBHUMHU OCOOJMBOCTSIMU, 1 TPaBOBI CHCTEMH
VYkpainu, bonrapii Ta qesKux 1HITUX KpaiH.

AKIIEHTOBaHO Ha OCOOJIMBOCTSX CYJIOBOI [ISUIBHOCTI B PI3HUX TMPaBOBHX
cucteMax (aHrJI0-aMEpUKaHCHKOTO Ta POMAaHO-TE€PMAHCHKOTO THUMIB). B aHrmo-
aMEpPUKAaHCbKUX TMPAaBOBUX CHCTEMaX, Ha BIAMIHY BiJI pPOMaHO-TE€PMAHCHKUX,
3a3BUYall BIJCYTHS 4YITKa PO3MEKOBAHICTh MK MPABOTBOPYOIO Ta MPABOTIYMAUYHOIO
JUSTTBHICTIO CYZOBUX MTPABOTBOPUUX OpraHiB. OTOTOXHEHHS CyI0BOI TPaBOTBOPYOCTI
B aHTJI0-aMEPUKAHCHKIM 1 pPOMAHO-TEPMAHCHKIM TIPABOBUX CHUCTEMaxX MOXeE
B1JI0yBaTHUCS JIMIILIE 32 YMOBHU MPELEACHTHOTO BUAY CYI0BOi TPAaBOTBOPYOCTI.

3. HoBiTHI Te€XHOJOTIl B CyAOYMHCTBI 3a0€3MeUyIOTh MOXJIMBICTh: BIAKPUTTS
MIPOBA/IPKEHHS 32 JIOMOMOTOI0 €JICKTPOHHMX 3ac00iB; 3MIMCHEHHS MPOIIeCYaTbHUX i
y MeXax MPOBAHKEHHS 32 IOTIOMOTOI0 CEPEIOBHUIIA €JIEKTPOHHOTO TOKYMEHTOO0O0IrY;
OTPUMaHHS BIIOMOCTEHM TPO CTaH 1 XIiJ CIPaBHU IUIAXOM OJEPXKAHHS JOCTYMY JI0

cynoBoi iH(popMalliitHOT cucTeMu; OTpuMaHHs 1HGOpMaIlii B €JIEKTPOHHIN (opmi TTpo


https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%A0%D0%B8%D0%BC%D1%81%D1%8C%D0%BA%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD
https://uk.wikipedia.org/wiki/%D0%94%D0%B6%D0%B5%D1%80%D0%B5%D0%BB%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D1%96_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B8_%D1%81%D0%BA%D0%B0%D0%BD%D0%B4%D0%B8%D0%BD%D0%B0%D0%B2%D1%81%D1%8C%D0%BA%D0%B8%D1%85_%D0%BA%D1%80%D0%B0%D1%97%D0%BD
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%91%D0%BE%D0%BB%D0%B3%D0%B0%D1%80%D1%96%D1%8F
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pe3yabTaTH TMPOBAKEHHS; OTPUMAaHHS JOMOMOTH B aHaji3l MaTepialiB CyJIOBOi
cnpaBu Ta GopMyBaHHI CYJOBOTO pillieHHS. BHOKpeMIIeHO 1HHOBAIIHI TEXHOJIOTI,
IO CTOCYIOTBCSI CY/JOBOi MPaBOTBOPYOCTI Ta 3ampoOBapKEHI B OaraThoX KpaiHax
CBITY: MOJCpHI3aIlisl IHTEPHET-PECYPCiB CYIOBOi CHCTEMH OO0 CY4YacCHUX YMOB;
CUCTEMa OINOBIIICHHS YYaCHHMKIB CYJOBOTO TIPOIIECY; EJIEKTPOHHI CepBicH
(o3HallOMJIEHHS 3 CYJOBUMH JOKyMEHTamMH, Tpadikud po3Msay CyAOBHX CIIpaB,
CylnoBHil KaOiHeT, cyaoBa mnoBicTka); Call-ieHTp CynoBUX OpraHiB 3 €IMHUM
HOMEPOM; BKJIIOYEHHS BCIX MICHEBHX CYIIB 1 MaTPOHATHOTO INTATy [0 CKJIATy
YYAaCHHUKIB €UHOI CHUCTEMHU €JEKTPOHHOIO JOKYMEHTOOOITY; BHKOPHUCTAHHS
MIBUAKOTO JOCTYNy 3a JOMOMOTroio 3ammdpoBaHoro QR-komy; BHKOpUCTaHHS
MITYYHOTO 1HTENEKTY, SKHM TOCTYNOBO 3abupae TMOYaTKOBI (PYHKIUT Cyzi;
poboTH3allisl CYyIOUYMHCTBA.

OOrpyHTOBaHO TyMKY, IIO JJii BJOCKOHAJEHHS SK CYyAOBOi IPaBOTBOPYOCTI,
TaKk 1 CyJOYMHCTBA 3arajioM HeoOX1JHO: 3a0€3Me4YUTH JOCTYMHICTh MIKHAPOJIHO-
IIPaBOBUX aKTIB JUIsl BCIX CY/IB 3arajbHOI FOPUCIUKINII YKpaiHH; BHKOPUCTAHHS
IHHOBAIIMHUX TEXHOJIOTN y cepi CynoBOi MPaBOTBOPUOCTI (IITYYHOTO 1HTEJIEKTY,
OOTIB TOILO); MPU MNPUUHSATTI CYJOBOIO PIIIEHHS ypaxyBaHHS HE JUIIe MOTped
CTOpIH CYJOBOTO CIIOPY, a M CYCHIUJIBHUX 1 JIEPKABHUX IHTEPECIB;, YIMPOBAKEHHS
CyZIOBO1 MPaBOTBOPYOCTI; BUKOPUCTAHHS HOPMATHBHO-TIPABOBHUX 3ac001B; Cy/I0Ba
IIPaBOTBOPYICTh TMOBHHHA BUCTYIATH 3aCO00OM Ta 1HCTPYMEHTOM JJisl JOCSTHEHHS
17N CIpaBeIMBOCTI B CYCIIJIBCTBI Ta B HISKOMY pa3l HE CyNEpPEUYUTH YUHHOMY
3aKOHO/ABCTBI; Cy/I0Ba IMPABOTBOPUICTh Ma€ CTaTH PETYIATOPOM CYCIUTBHUX
BIJIHOCHH; BHW3HAUECHHS MOJEJel CyJ0BOI MPaBOTBOPUOCTI (HOPMOKOHTPOJIbHA,
KOMITETEHIIIfHA, TTpaBO3axucHa Ta yHi(iKaIiifHa MOJIeNl) 3 METOI 1X IMITJIEMEHTAIli1
B CYJIOBY CUCTEMY Y KpaiHHU.

Jlst 61l epeKTUBHOTO BIPOBAIKEHHSI CYJOBOI MPABOTBOPUOCTI JTOPEUYHO
BPaxOBYBAaTH: MEHTAIITET CYCIJIbCTBA, ICTOPI0 peopMyBaHHS CYJOBOI CUCTEMU B
VYkpaini (K HeBIayl, TaK 1 YCHIXM), a TaKOX cHeuu@iky MOJITHYHOIO THCKY Ha
CYJIOBY CHUCTEMY, 1 HA OCHOBI IIhOTO CKOMOIHYyBaTH (BHOpaTH HaWKpalie Ta J0/1aTu

HOBE) MOJIeNIb CYJIOBOI MpaBOTBOpYOCTi. llepcnexkTuBamMu pO3BUTKY CYAOBOI
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MPaBOTBOPYOCTI B YKpaiHi BH3HAHO BIPOBA/DKEHHS CKOMOIHOBAHOI (3MIIIaHOI)
MOJIeJII CyIOBOI MPABOTBOPYOCTI Ta 3aCTOCYBaHHS 1HHOBAIIMHUX TEXHOJIOTIH, SIKI
BXKE YCHIITHO TPAIOITh Y PO3BHHEHUX JIep)KaBaX, 3 YpaxyBaHHSAM HalllOHAIBHUX

MIPABOBUX TPAIHIIIM.
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BUCHOBKH

VY nuceptarlii 311iCHEHO TEOPETUYHE y3arajlbHEHHsI ¥ 3alpOolOHOBAaHO HOBE
BUPIIIIEHHS HAYKOBOT'O 3aBJaHHS, IO TMOJSATaE PO3POOI 3araabHOTECOPETUIHOT
XapaKTEPUCTUKU CYJIOBOI MPABOTBOPYOCTI Ta OKPECIEHHI MpoOJjeM 1 MEepCHeKTHUB
PO3BUTKY CYJOBOI IPABOTBOPYOCTI B YKpaiHi. OnpalioBaHHs YUHHOTO BITUU3HSIHOTO
Ta 3apyODKHOTO 3aKOHOJABCTBA 1 TPAKTUKK MOro peanizaiii, TEOpETUYHE
OCMUCJICHHS HayKOBHUX Ipallb (axiBiiB y raiys3i ¢iutocodii npapa, 3arajbHOi Teopii
mpaBa, Teopli yOpaBiIiHHS Ta TMPABOOXOPOHHOI MISUTBHOCTI, COI[adbHUX 1
TYMaHITapHUX HAyK CTald MIATPYHTAM Mg (OpMYJIOBaHHS HU3KM BHUCHOBKIB,
IOPOMO3UIIIN 1 PEeKOMEHJAIl, CIPsIMOBAHUX Ha BIOCKOHAJCHHS CTAHOBJEHHS Ta
(yHKL10HYBaHHS [IPAaBOTBOPUYOI aKTUBHOCTI CYJI/IIB B YKpaiHi, 30Kpema:

1. CynoBa nmpaBOTBOPYICTh — 1I€ CKJIaJHE Ta OaraTorpaHHe sBHILE, 1O CATae
CBOIM KOPIHHSIM Y MHUHYJIl 1CTOPUKO-IIPABOBI MEPIOJU 1 MPOJIOBKYE PO3BUBATUCS B
Cy4yacHId MpaBOBiil peaJbHOCTI. Y CBOEMY T€HE3UCl CyJ0Ba IPAaBOTBOPYICTh
CJIyryBaJia MeTi 0€3MocepeIHhOr0 3aXUCTY KOHCTUTYIIIWHHUX TpaB 1 CBOOO JIFOIUHU
Ta TPOMAJSHUHA, KOJM CYAJl MiJ 4ac OOIPYHTYBaHHS CBOIX DIlI€Hb BUXOIWIH HE
JUIIEe 3 KOHCTUTYIIMHUX HOPM, a ¥ 13 TPHUHIUIIB CIPaBEIMBOCTI, PO3YMHOCTI,
MPUPOIHOTO TPaBa, BIAMOBIIHOCTI MOPAIBHUM KPUTEPISM, CYCIIIBHOI HEOOX1THOCTI
1 111€eil KOHCTUTYLIMHO-ITPaBOBOT'O PETYJIIOBAHHA CYCHIJIBHUX BIJTHOCHH.

BuokpemiieHo 3araJibHOCBITOBI (3aX1HOIMBIII3AIIIIHI) €Talli CTAHOBIICHHS Ta
(GyHKLIOHYBaHHS CyJ0BOi MPABOTBOPUOCTI, 10 BIJOOpPaX)arTh ICTOPUYHY AUHAMIKY
3MIH y CYAOBHX CHCTEMax, MpOIecax Ta iX BIUIMB Ha TEHE3WC MPaBOTBOPHYOI
aKTUBHOCTI CYy/JIB, a came: mo-mepine, nepiog Artuunocti (I tTuc. g0 H.e.— V cT.
H. €.) — MTOYaTKOBUH eTall, Ha SKOMY 3aKJIaJleHO TIepeayMOBH, C(hOPMOBAHO TPOSBU
CYZIOBO1 MPaBOTBOPUOCTI; mo-apyre, nepioa CepenuavoBiuust (V-XV CT.) — 1715 bOTO
eTaly XapakTepHUM OyB CyTT€BUI BIUIUB LIEPKBU Ta (PeoqaIbHOT CUCTEMU HA CYAOBY
IPaBOTBOPYICTh, @ CYJOBE MPaBO MaJI0 YITKO BUPAXKEHE peiiriiiHe miArpyHTs; MO-
tpete, nepioa [IpocsiTaunrea Ta HoBoro wacy (XVII-XVIII ct.) — y Mexkax sxoro

B110yBaJIOCs TOIMIMPEHHS 1JIeH, JOKTPUH 1 KOHIIECMIIH HEe3aleKHOCTI CYJI0BOI BJIaJH
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Ta CaMOCTIHHOCTI CyJIOBUX OprasiB; mo-dersepre, HositHiit nepioa (XIX-XX cT.) —
BiIOYBa€ThCS IIMPOKE TIOUIMPEHHS CYIOBOi MPaBOTBOPYOCTI, 3HAYHAa YyBara
NPUIUISETHCS TTpoOJieMaM PoJii CYyI0BOi MPAKTUKK Y MPAaBOTBOPUIM JISIIBHOCTI; IMO-
n’sare, iHQopMmariiiHuii mepioa (kiHemb XX CT. — TemepiliHii Yac) — TMOosBa
CJICKTPOHHOI FOCTHIIII, INTYYHHI 1HTEJICEKT Ta 1HIII 1HHOBAIlll BIUIMBAIOTh Ha CYJOBI
MIPOIIECH Ta B1I0OpaKaroTh TMHAMIKY PO3BUTKY CYJ0BOI MPABOTBOPUYOCTI Y CBITI.

2. CymoBa TIPaBOTBOPYICTh SK OaraToacleKTHUH MOPUANYHUNA (HEHOMEH €
MPEIMETOM BUBUYEHHSI MUCIIUTENIB, YUCHUX, JIEP)KABHUX, KYJIbTYPHUX 1 TPOMAJICHKUX
JIA4IB BIJl HAWJABHIIIUX TMEPIOJIB MPABOBOIO KUTTA N0 TemepinmHboro yacy. Ha
Cy4yacCHOMY €Tall TeMaTHKa CyJO0BOi MpaBOTBOPYOCTI mepedyBae y (okyci yBaru
MPEACTaBHUKIB IOPUINYHOI Haykd. Ictopiorpadis TEOpeTHYHUX 1 NPAKTUYHHUX
aCIeKTIB CyJOBOI MPaBOTBOPYOCTI BKJIKOYAE MOHOIpadivHi, HAYKOBl, HABYAJIbHI Ta
CHIMKIIONIEINYHI Tipaii U dopmu (JKepena) mpasa, IOPUIUYHY, 30KpEMa CYIOBY,
npakTuky. IlpoaHanizoBaHO HayKOBUM JIOPOOOK BITYM3HSAHHUX 1 3apyOlKHUX
NPaBO3HABIIB, [0 MNPUCBIYEHHN (PEHOMEHY CyI0oBOi NpaBOTBOpPYOCTI. (OCHOBHI
3yCHJUIA TIpU MOTO JOCHI/DKEHHI BYEHI 30CEPEIKYIOTh Ha TOHSTTI CYJO0BOTO
npeneneHTy gk ¢gopmu (Jpkepenia) mpaBa, OCOOJUBOCTSX HOTO Jii B Cy4YacHUX
MPaBOBUX CHCTEMax 1 Ha MDKHApPOJHOMY pPIiBHI, MOIJIMBOCTAX 1 MEPCHEKTHBAX
BUKOPUCTaHHA B YKpaiHi, a TAKOK Ha aHaTi31 IHITUX PI3HOBHU/IIB BITYU3HIHOI Cy/I0BOI
NpakTUKU — po3’scHeHb Ilnenymy BepxoBHoro Cyny VYikpaiHu Ta pillieHb
BepxoBHoro Cyay 100 MpaBWJIBHOIO 3aCTOCYBAHHS 3aKOHOJABCTBAa Ta iXHBOI
NPUPOAH, y3araJlbHEeHb CYJIOBOI MPAKTUKH CyJaMH KacallliHUX 1HCTAHIN 1 CTYIEHI
iXHBOi OOOB’SI3KOBOCTI JUISl CYJIB HUXYMX 1HCTAHIIA Tomo. OmnpainboBaHO HU3KY
MOHOTpadIYHUX TMpalb MPOBITHUX BITYM3HAHUX HAYKOBINB, SKI 31HCHIOBAIA
JOCIIIJIKEHHSI PI3HUX AacCHeKTIB CYJI0BOI MPaBOTBOPYOCTI, TakKi SIK POJb CYHIB Y
dbopMmyBaHHI TIpaBa, MPABOTBOPEHHI, B3a€MO3B’SI30K MK CYJOBOIO BIIAJI0I0 Ta
IHITUMU TUIKaMU BJIa/IM, BIUIMB CYZ0BOI MPAKTUKU HA PO3BUTOK MpaBa TOIIO.

3. Merononoris  JOCTIPKEHHS  CYJOBOi  MPaBOTBOPYOCTI  mepeadadae
CUCTEMAaTH3allll0 1 BHUKOPUCTAHHS CYKYIHOCTI METOAOJIOTIYHUX TMPUHIUIIB,

JTOCTITHUIIBKUX T1X0/IB, (h1710COPCHKUX, 3arabHOHAYKOBUX 1 KOHKPETHOHAYKOBUX
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METO/IIB TMi3HAHHS MPOIECIB, IO B1IOYBAaIOTHCS y cepl CyA0BOI MPaBOTBOPUOCTI,
JO3BOJISIE aHAJI3YBAaTH 1 TIIyMAayUTH TEKCTOBI JDKEpena, MO0 BUSBUTH W OIIHUTH
CYJIOBY MPaBOTBOPYICTh, PO3KPUBAIOYM 1 CYTHICTh SIK y MDKHapOJHOMY, TaK 1
HaIlloHaTbHOMY BuMipax. Jlns 3a0e3nedeHHss OOTPYHTOBAHOCTI PE3yJIbTATIB
BUBUCHHS IOPUAMYHOI MPUPOJU CYJIOBOI MPaBOTBOPYOCTI BUOKPEMIIEHO U
3aCTOCOBAHO CBITOIVIS/IHI, (i0COPChKI, HAyKO3HABYi, COIIOJIOTIYHI ¥ TEOpETHYHI
OCHOBM  (KOHIEMNIUI0  TOAUTY  JEpKaBHOI  BJaad,  MPUPOTHO-TIPABOBHIA,
MO3UTHUBICTCHKUM, COIIIOJOTIYHUM Ta IHTETPATUBHUN THUIU IIPABOPO3YyMIHHS);
METOJI0JIOTIYH1 MPUHIMUIHU (00’ €KTUBHICTh, HAYKOBICTb, 1CTOPHU3M, CHUCTEMHICTD,
JIOT1YHICTB); JTOCJITHULIBK1 M1IX0IU (MISATBHICHUM, palioHaIICTUYHHM,
(heHOMEHOJIOTTYHU, KOMITApaTUBHUMN ); 3arajibHi METOJIM MUCJICHHS (a0CcTparyBaHHs,
y3arajJbHEHHS, aHajli3, CHUHTE3, TOPIBHAHHS, MOJCIIOBaHHS), (iI0COPCHKI
(miamekTuyHUi, MeTadi3uYHUI, aKCIOJOTIYHMI), 3arajJbHOHAYKOB1 (ICTOPUYHHIA,
CUCTEMHO-CTPYKTYPHUM, (POpMaTbHO-TOTIYHUN), KOHKPETHOHAYKOB1 (HEIOPUANYHI —
IICUXOJIOTIYHUM, COLIOJOTIYHUM, CTATHCTHYHUNA Ta HOPUAMYHI — (OPMAJIBHO-
IOPUJUYHHM, JIOTIKO-HOPMATHUBHUN) METOJW, TapMOHIWHE TIOE€THAHHSA  SKUX
CHpsSMOBaHE Ha KOMITJIEKCHY peai3allifo 3aBlaHb HAyKOBOTO MOIIYKY.
4.1lix cyAOBOIO MPAaBOTBOPYICTIO 3alpPOIMOHOBAHO PO3YMITH OCOOJIUBY
MPOLIETYPHY AISUTBHICTH CHEIIaIbHO YIIOBHOBAKEHUX CYJIOBUX OPraHiB, MOB’S3aHY 3
peanizaifiero (QyHKIIN CyIOBOi BIaaM, IO CHOpPSMOBaHAa Ha BCTAHOBJICHHS HOPM
mpaBa, 00’ €KTHBOBAHUX y CYJIOBUX MPABOTBOpUMX akTax. Cepell OCHOBHUX CYyTTEBUX
O3HaK CyJOBOI MPaBOTBOPUOCTI CJiJi BHOKPEMHUTH Takl: TO-MEpUIe, CYyI0Ba
MPaBOTBOPYICTh 3A1MCHIOETHCS CHELiaIbHO YIOBHOBaXEHUMHU CYJOBUMHU OpraHaMU;
Mo-JIpyre, Cy/10Ba MPaBOTBOPUICTh MOB’sA3aHAa 3 peasizaiiero (yHKINN Cy10BOT BIaaH;
MO-TPETE, CYZ0Ba MPABOTBOPUICTH 31MCHIOETHCA B 0COOJIMBIHN MponecyanbHiid popmi;
MO-4eTBEPTE, CyJOBa MPABOTBOPYICTh CIPSMOBAHA HaA MPABOTBOPUY AKTHUBHICTH
CYIUIIB TIUISIXOM BCTAHOBJICHHS HOPM IIpaBa; TO-II'ATe, CyJOBa MPaBOTBOPUICThH
00’€KTUBYETHCS B CyJIOBUX MTPABOTBOPUUX AKTAX.
CynoBa mpaBOTBOPUICTh K MPOIECYATLHO-TIPOLICyPHA AISIIBHICTH € 3aC000M

3a0e3IeueHHs AISUIbHOCTI CyAiB y cpepi mpaBocCy i, TOOTO MOB’s13aHa 3 peaizalli€ro
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GyHKIIM Cyq0BOi BIAay 1 3M1HCHIOETHCS CHEIIAIbHO YITOBHOBAXKEHUMHU CYO’ €KTaMu
(BUIIIMMHU CYZIOBUMH 1HCTAHIIISIMH (KOHCTHUTYIIHHE TIPOBAKEHHS, KacallliHUuN
neperysii  CyJoBUX DpillieHs), cyaom). lle camocrtiitnuii cnenudiyauil  BUA
IpaBOTBOPUOCTi, IO 3abe3neuye e(PEeKTUBHICTh (YHKI[IOHYBAaHHS MeEXaHI3My
MPaBOTBOPYOCTI Ta CTOCYETHCS JIEPKABHO-BIAIAHOI JISUIBHOCTI, TIOB’SI3aHO1 3
pO3MIISIIOM CYAOBHX clipaB (MPUHHATTA, 3MiHA a00 CKacyBaHHsS HOpPM IpaBa); ii
pPE3YNbTaTH 3aKPITUIIOIOTHCS B JIOKYMEHTaX, CYJOBHX IMPaBOTBOPYUX aKTaX TOIIO.
CynoBa  mpaBOTBOpUICTH  3a0e3leuye  CyAOBY BiIaay CaMOCTIMHICTIO Y
B3a€MOBIIHOCHHAX 3 IHIIMMHU TIIKAMHU BJIaJd Ta HAJAA€ 3MOTY KOHTPOJIOBATH YU
oOMEKyBaTH CBaBULIS 3aKOHOJABIIS B pa3l BUJAHHSA HUM CYIEPEWIMBOrO akTa abo
BpPEryJbOBYBaTH HAasiBHI MpOTajJMHU Yy TMpaBoBoMmy peryitoBanHl. Cynosa
MPABOTBOPYICTh BTLIIOETHCS B KUTTA BIJMOBIAHO /0O 3aKOHOJIABYO BU3HAYEHUX
MpoliecyalbHUX BUMOT, 3aKPIIJICHOI MPOLIEypH, 110 MICTUTh MOCTIAOBHI 1€papXiyuHi
i Ta TOpSAOK iX 3aiMCHEeHHA. Y CBOid mpolecyaidbHiM ¢dopmi  cyaoBa
PaBOTBOPYICTh MICTUTh CYKYIHICTh MPOLIECYaJbHUX HOPM, IO PEryIIOlTh
3MIIMCHEHHSI MPOIECYyAIbHUX MTPOBA/IKEHb, CTAIH 1 PEKUMIB.

KitodoBruME  3aralbHOTEOPETHYHUMH ~ KOHIICTITISAIMA, M0 XapaKTepU3YIOTh
3MICTOBO-IIPAaBOBY CYTHICTh CYyJIOBOi IPAaBOTBOPYOCTI, € KOHIEMIIS ITI3HAHHS
MIPaBOBOI PEeaTbHOCTI; KOHIEIIIIS JIsJTbHOI CYTHOCTI CYJIOYMHCTBA; KOHIICIIIIIS 1CTHHH
CYyJIOBOTO TIpaBa; KOHIEMIlS JIBOEAWHOI TPUPOIUA CYIOBOI TPABOTBOPYOCTI;
KOHIIETIISI CYIIBCHKOT0, 200 CYZI0OBOTO MpaBa; KOHIIEMIIIS CYIIIBCHKOTO aKTHUBI3MY.

CyznoBa mpaBOTBOPUICTh MOXKe OyTH KiIacH(PiKOBaHA 32 TAaKUMH KPHUTEPIIMH:
1) 3aranpHuMu ~ cyO’ekTamu;  2) CeUIaIbHUMU ~ cyO’ekTamu;  3) cmocoOom
MPaBOTBOPYOCTi; 4) TEPUTOPIEI0 TOIMIMPEHHS;, S5) TUMaMH TPABOBUX CHUCTEM;
6) crmocoOoM HaJaHHS PUANYHOL CHIIH; 7) QYHKIISIMU CYI0BOI BJIaJIH.

5. OCHOBHMMHM HampsMaMH Jii CyJ0BOi MPaBOTBOPYOCTI € (YHKIIisI CYIZOBOTO
MEPBUHHOTO PETYJIOBaHHS HOBHUX CYCHIIBHUX BIJHOCHH;, (QYHKIS CYJOBOTO
OHOBJICHHS HOPMATMBHO-NIPAaBOBOr0 Marepiany; (QYHKLIS CyIOBOi JIIKBIJALli
IporajiiH B 00’€KTMBHOMY TpaBi; (YHKIIS CyAOBOI CHCTEMaTH3allii HOPMAaTUBHO-

npaBoBoro Marepiany. CTpyKTypHO-(QYHKI[IOHAJIbHA XapaKTepUCTUKA CYA0BOI
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IPABOTBOPUYOCTI BKJIIOYAE TaKl €IEMEHTH: CYO’€KTIB CyIO0BOi MpPaBOTBOPYOCTI, iX
IIPaBOBHIA CTAaTyC; 00 €KTH (II€BHI BUIM MPABOBIIHOCHH, IPUYNHH, IO 3yMOBIIOIOTh
CyJIOBY MPaBOTBOPYICTH); pe3yJbTaT (CyJAOBUH MpeleNeHT 4u iHIIa (opMa akra
CyIIOBOi TPaBOTBOPYOCTi); MeTy ([T, M0 TePEeCHAyIOThCsl UM  BHIOM
MIPaBOTBOPYOCTI); 3acCO0U, 30KpeMa 1HHOBAIIIMHI, CyI0BOi MPaBOTBOPYOI IsUTBHOCTI.
[Ipu 1bOMY CTPYKTYpHO-(YHKI[IOHAJIbHA XapaKTEPUCTHKA CYJIOBOI MPAaBOTBOPYOCTI
IPYHTY€EThCS, MO-TIEpIIe, Ha OpTaHi3aliifHii CTPYKTypl CyAO0BOI BIaAW Ta CYJOBOI
CUCTEMH; TO-APYyTe, Ha poJil CYAY Y TIAyMauy€HHI HOPM IpaBa 1 NPUMHATTI pillIEHb Ha
OCHOBI YMHHOT'O 3aKOHOJIAaBCTBA; IMO-TPETE, HA MOJOXKEHHI, M0 CYIu AK OAWH 13
KJIFOUOBUX YYaCHHKIB MPAaBOTBOPYOIrO MPOLECY 3a0€3MeuyoTh CTAOUIBHICTD 1 3MIHY
HOpM IIpaBa 4epe3 po3rilsij IOPUINYHHUX CIIPAB 1 BUHECEHHS PIILIEHb; [10-4E€TBEPTE, HA
TBEpJUKEHHI, 10 MPU YXBAJICHHI PIIIEHb CYJW MOBUHHI JIOTPUMYBATHCh 3aKOHIB 1
BUXOJUTH 3 iX TIIyMAu€HHS; MO-II’ST€, HAa CYIXKEHHI, 0 CyIW 3JaTHI TIyMaduTH
3aKOHHU Ta HOPMU IIpaBa B KOHTEKCTI KOHKPETHHUX CIIPaB, 11€ I03BOJISAE iM aJanTyBaTu
3arajibHi MpaBWia MOBEIIHKUA JO KOHKPETHUX OOCTaBHH; MO-IIOCTE, HAa MOJIOXKEHHI,
[0 CyZ0Ba CHUCTeMa HU3KH KpaiH 0a3yeThCs Ha MpENeACHTHOMY IpaBi, 1€ CY/OBI
pILIEHHS CIYTYIOTh SIK MPABOBI MPEUEAEHTH A1 MalOyTHIX CyAOBHUX pILIEHB; MO-
ChbOME, Ha TOBHOBAXEHHSX CYJIIB TEPEBIPATH 3aKOHOJABCTBO Ha BIJIMOBIIHICTD
KOHCTHUTYIII1l; TO-BOCbME, Ha TBEPJKEHHI, 110 Cyau 3a0€3MeuyloTh CIPaBEIIUBICTD 1
PaBOBUI MOPAJIOK YEPE3 PO3IJIsi CIIPaB 1 BAHECEHHS! OOIPYHTOBAHUX PIIIECHb.

6. [1ix akTamMu Cy/10BOT MPABOTBOPUOCTI 3aMIPOTIOHOBAHO PO3YMITH pE3yJIbTaTH
BOJICBHSIBIICHHSI ~ CIIEIIaJlbHO  YMOBHOBKEHUX  CYAOBHX  OpraHiB,  SKUMHU
00’€KTUBOBAHO HOPMU MpaBa, Y BUTIIANI OPIIAHUX JTOKYMEHTIB, OMyOJIKOBAaHUX B
oiiiHUX BUAAHHSIX, 1 MalOTh 3arajibHOOOOB’s3KOBUM xapakTtep. Jlo cymoBux
MPaBOTBOPYMX AKTIB HAJIEkKATh HACIIJIKHU CYJI0BOI MPAaBOTBOPYOCTI Y GOpMi CyAOBUX
MIPEIEICHTIB 1 CyJI0BUX PEIrIaMeHTIB. AKTaM CyJ0BOI MPaBOTBOPUYOCTI XapaKTepHI
Taki O3HaKU: CyO’€KTaMU MPAaBOTBOPYOCTI BUCTYMAIOTh CYIOBI  OpraHu;
CIOPSIMOBAHICTh HAa TMOPODKEHHS IOPUIMYHUX HACTIAKIB; BHPAXKEHHS MyOJIIYHUX
(CycniibHUX, JAep)KaBHMX) 1 MPUBATHUX 1HTEPECIB; MPUHUMAIOTHCS JIUIIIE CHEIiaTbHO

YIOBHOBRXEHUMHU Cy0’€KTaMH; 3aBXIU BUPAKAIOTHCA B JOKYMEHTaNbHIN (opmi;
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3MICT CKJIAJIA€ETHCS 3 HOPM TIpaBa, M0 MAIOTh 3aralbHOOOOB SI3KOBHI 1 HOPMAaTUBHUN
XapakTep, MOKJIUBE ONPUIIOJHEHHS CYIOBUX IPAaBOTBOPYMX AaKTiB B OQIIIHHUX
JoKepenax. AKTH CyJIOBOI MPaBOTBOPUOCTI B YKpaiHM MOBUHHI Oe33arnepeyHo
BIJIMOBIIATH aKTaM BUIIUX CYJOBHX OPraHiB, YCi BOHU Pa3oM 1 KOKEH 3 HUX OKPEMO
MarTh BianoBigatu KoHcTuTyIli Ta 3akoHamM YKpaiHW; HE TMOBHHHI 3aMIHATH YH
MIJIMIHATA TPABOTBOPYl aKTH BHINMX CYJOBHX OpraHiB Biaju, 1 HABIAKW, BUII
CyJIOBI OpraHH HE MAlOTh MpaBa OpaTy Ha ceOe BUPIIICHHS MUTaHb, SKi HAJIEKATH J10
KOMIETEHIII HIKYMX CYJOBHUX OpraHiB (O3HaKa I1HCTAHIIIMHOCTI); MOXYTh OYTH
3MiHEHI JIUIIE TUMH CYJIOBUMH OpraHaMH, IO iX MPUAHSIN, a00 BUIUMHU CYTOBUMU
opraHamu; 3aBKJI1 MalOTh I I3aKOHHUN HOPMATHBHO-TIPABOBHIA XapaKTep.

7. AHT0-aMEpUKAHChbKY TMpPaBOBY CIM'I0 (CIM’I0  3arajlbHOro  IpaBa,
aHrJ. common law) oxapakTepU30BaHO SK CYKYNHICTh HAI[lOHAJIbHUX IMPAaBOBHUX
cucrteMm (Anrmii ta Yenwcy, [liBaiunoi Ipmannaii, Ascrpanii, CIIIA, Kanagu, Hosoi
3enannii, okpemux KpaiH bputancekoi CHIBAPYKHOCTI), L0 IPYHTYIOTBCS Ha
IPELEICHTHOMY IpaBl, KOTPE BU3HAYAETHCS MOMEPEAHIMU CYJOBUMHU PILIEHHSMHU Y
CXOXHUX CITpaBax; 3Ha4YHA yBara MPUAUIAETHCS POJi CYIJIB; TOPSA 3 CYIOBUMHU
pIIEHHSIMU Ba)XJIMBE 3HAYEHHS BIAICPAIOTh HOPUAMYHI JOKTPUHAJIBHI Mpaml Ta
KOMEHTapl BIJOMHUX IOPUCTIB 1 CYJJIB, SIKI MOXKYThb BIUIMBATH HAa PO3BUTOK IPaBa;
3IaTHICTh JIO aJamnTaiii A0 HOBUX CHUTyalllil 1 3MIH Yy CYCHUIbCTBI; IMyOJIIYHICTD
cynoBoro mporiecy. Ili cyaoBOI0 MpaBOTBOPYICTIO y MPABOBHX CHCTEMax aHTIIO-
aMEPHUKAHCHKOI MPaBOBOI CIM’1 PO3YMIEThCSA TPOIIEC, 32 JOTOMOIOK SIKOTO CYJIi
CBOIMH PIMICHHSAMH Ta TIIyMAa4eHHSMHU 3aKOHY CTBOPIOIOTH HOBI MPaBOBI MPUHITUAIIN
Ta npaBuia (el mpouec TaKoXK BIIOMUM K 3arajbHe MpaBo, a0 CyIIIBCbKE MPaBo).
Boanouac mexanizm cynoBoi mpaBoTBopuocTi CIIIA cknaBes y mpoiieci popMyBaHHS
aMepUKaHChKOI MPaBOBOi CHUCTEMHM TiJi Oe3mocepeHIM BIIMBOM YCHaJKOBAHOTO 3
aHTJINACHKOI TMPAKTUKU TPaBWIA TPEIENSHTY, 0 W YMOMJIMBHIO TEPETBOPEHHS
CYJIOBUX pIIIEHb HA HAWBAXJIMBIIIE JHKEPETIO MpaBa Ta PO3KBIT HA aMEPUKAHCHKOMY
IPYHTI «KasyanpHOrO» TmpaBa. CyTT€BO BIUIMHYNAa Ha peaji3allilo CyJOBHX
MPaBOTBOPYUX (DYHKIIIH COIIOJIOTIYHA IOPUCTIPYACHITIS, 3TAHO 3 KO came CYIl €

aKTUBHUMHM CYO’€KTaMU MIPaABOTBOPYOI I1sUTBHOCTI.
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8. PomaHo-repMaHChKy TIpaBOBY CIM'I0 BHU3HA4Y€HO SK 00 €IHAHHS
HAI[IOHATPHUX TPaBOBUX CHCTEM PI3HUX JEpKaB, [0 MalOTh 3arajibHi
3aKOHOMIPHOCTI ¥ TEHJEHII MOCTYIy, CXOXI O3HAaKU 3 IHIIMMH IPaBOBUMH
CHUCTEeMaMHM, SIKI 3aBXKAU PO3BUBAIOTHCA, 3a3HAIOTh BIUIMBY SIK 3 OOKY BJIACHHUX
BHYTPIIIHIX 3arajbHOJEp)KaBHUX IIPOIECiB, Tak 1 3 OOKy IHIIUX KpaiH Ta sKi
CKJIQJIMCSl HA OCHOBI PMMCBKOTO IMBUIHLHOTO IMpaBa 1 y CBOEMY MOEIHAHHI JOTIYHO
00’€THYIOTh BIJMOBIAHI CKJIAJ0BI (HOPMH, PUHIUIIH, IHCTUTYTH Ta raiy3i Mpasa), a
TaKOXX TNPUCTOCYBAHHAM JO HOBUX HAI[IOHAJIBHUX YMOB IIpU JOMIHYBaHHI
HOPMAaTUBHO-NPABOBOT0 aKTa cepel IHmuX (GopM (JKepen) npasa (MpaBoBl CUCTEMU
Opannii, ®PH, Itanii, Icnanii, benerii, [Toptyranii, [lIBeitapii, ABctpii, Yropimunu,
JaTUHOAMEPUKAHCHKUX KpaiH, CKaHJIMHABCHKUX KpaiH Ta SmoHii). AKIIEHTOBAaHO Ha
O0COOJIMBOCTSIX CY/I0BOi MPAaBOTBOPYOCTI B Pi3HUX HAIlIOHATBHUX MPABOBUX CUCTEMAax
(aHrI0-aMEepUKAHCHKOTO Ta pPOMaHO-repMaHchbkoro tumiB). [Ipu mpomy B aHrio-
aMEpPUKAaHCbKUX TMPAaBOBUX CHCTEMaX, Ha BIAMIHY BiJ pPOMaHO-TE€PMAHCHKUX,
3a3BUYall  BIIACYTHS  4YiTKa  pPO3MEXKOBAHICTb  MIDXK  MPABOTBOPYOKD  Ta
MPaBOIHTENPETALIMHOIO MISIBHICTIO CYJ0BUX MPABOTBOPUYUX OpraHiB. OTOTOXHEHHS
CyJIOBOI MPAaBOTBOPYOCTI B aHTJIO-AaMEPUKAHCHKIN 1 POMAaHO-T€PMAHCHKIA MPaBOBUX
CIM’sIX Ma€ MICIIE JIMIIIE B MeXax MpereAeHTHOI (hOpMHU CyA0BOT IPAaBOTBOPUOCTI.

O. InHoBaIIliHI TEXHOJOTIi B CHCTEMI MPaBOCYIJs OXOIUIIOIOTH CYKYITHICTh
3ac00iB 1 crocoOiB, 3a JOMOMOTOK SKUX YIOCKOHAIIOIOTH IiSJIBHICTh CYAOBHX
1HCTaHIII}, 3MIHIOIOTh MPOIEAYPY NPHUUHATTS CYAOBHUX pIllleHb, a TaKOX MOPSIOK
JUSTBHOCTI CYAOBMX OpraHiB Ta OpPraHiB CYyAJIIBCBKOrO camoBpsiayBaHHs. CTaH
IHHOBAII y CYyAOBii MPaBOTBOPUOCTI JOMOMAara€ BCTAHOBUTU SIKICTh 3BOPOTHOIO
3B’A3KY MIX CyJIOM 1 CyCHUIBCTBOM, CUTYallil0 3 JOCTYIy A0 1H(OpMAIls Mpo Cya,
AKICTh CyAoBO1 1H(opMaIlrii, opranizamii Ta (yHKIIOHYBaHHS cydy. BuokpemieHo
IHHOBAIIIHI TEXHOJIOT11, 10 CTOCYIOTHCSI CYJOBOI MPAaBOTBOPYOCTI Ta 3aMpOBaHKEHI
y TPOBIIHMX KpaiHaX CBITy, a came: MOJCpHi3allisl I1HTEPHET-PECypCiB CYII0BO1
CUCTEMHU JI0 CYy4YyaCHUX YMOB (HasBHICTb €IuHOI Miatopmu, YyHiikoBaHa
IHTYITUBHO-3pO3yMiIa CTPYKTypa Ta IICHTpaJi30BaHe VYMOPABIIHHS); CHCTEMa

OTIOBIIIIEHHS YYaCHUKIB CYJOBOTO Tiporiecy (UUIAXOM  BiJNpaBiieHHS SMS-


https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0
https://uk.wikipedia.org/wiki/%D0%A0%D0%B8%D0%BC%D1%81%D1%8C%D0%BA%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%97%D0%B0%D0%BA%D0%BE%D0%BD
https://uk.wikipedia.org/wiki/%D0%94%D0%B6%D0%B5%D1%80%D0%B5%D0%BB%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D1%96_%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B8_%D1%81%D0%BA%D0%B0%D0%BD%D0%B4%D0%B8%D0%BD%D0%B0%D0%B2%D1%81%D1%8C%D0%BA%D0%B8%D1%85_%D0%BA%D1%80%D0%B0%D1%97%D0%BD
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NOBIIOMJICHb Ta EJEKTPOHHHUX JIHMCTIB); €JIEKTPOHHI cepBicH (O3HAHOMIIEHHS 3
CYyIOBUMH JTOKyMEHTaMHu, Tpadiku po3risAmy CyIOBUX CIpaB, CyIOBUH KaOiHET,
cynoBa nosictka); Call-1ieHTp CyJJoBUX OpTaHiB 3 €IUHUM HOMEPOM; BKIFOUEHHS BCI1X
MICIIEBUX CYy[AIB 1 MAaTPOHATHOIO IITaTy 10 CKJIAAy YYacCHHUKIB €IMHOI CHCTEMHU
€JIEKTPOHHOTO JIOKYMEHTOOOITY; 3aCTOCYBAHHS HIBUIKOTO JOCTYIY 3a JIOMOMOTOIO
3amrdpoBanoro QR-koay; BUKOPUCTAHHS INTYYHOI'O 1HTENEKTY, SKHH IMOCTYIOBO
nepedupae miAroToBYl, MOYATKOBI (PYHKIIIT Cy/i; poOOTH3AIlis CYyAOYHNHCTBA.
3anponoHOBaHO 3a/1J11 YTBEPIXKEHHSI BEPXOBEHCTBA IIpaBa, 3a0€3MeUeHHs MpaB
1 cBOOOJ JIFOIMHU PO3POOUTH MEXAHI3M KOHTPOJIIO 1 MEPEryisiay MPaBOBOIO 3MICTY
CHenlajJbHUX CYJOBUX MPAaBOTBOPYMX AaKTIB, II0 BHUKOHYIOTH pOJib GopM (IKepen)
npaBa. OOIPyHTOBAHO AYMKY, IO Ui BJIOCKOHAJIEHHS SIK CYJOBOi MPaBOTBOPUYOCTI,
TaK 1 CyJIOYMHCTBA 3arajloM HEOOXI1JHO: 3a0e3MeUUTH JOCTYMHICTh MIXKHAPOIHO-
IPABOBUX aKTIB JUIS BCIX CYJIB 3arajibHOI IOPUCAMKINT YKpaiHU; BUKOPUCTOBYBATH
1HHOBAIIIIHI TEXHOJIOT1T y cdepl CylI0BOi MPaBOTBOPUYOCT] (IITYYHHUM 1HTEJIEKT, 4at-
00TH TOIIO); MPU MNPUUHATTI CYJOBOTO PIIICHHS BpPaxOBYBaTH HE JIMILE MOTPEOH
CTOpIH CYZIOBOTO CIIOpY, @ ¥ MPUBATHI Ta MyOJIIYHI 1HTEPECH; 3alPOBATUTH CYIOBY
PaBOTBOPYICTh; Cy/AOBa MPABOTBOPYICTb TOBHHHA BHUCTYMATH 3aco0OM Ta
THCTPYMEHTOM ISl TOCSITHEHHSI IIJICH CIIPaBEUIMBOCTI B CYCHIJIBCTBI Ta B JKOJHOMY
BUIAJKYy HE CYNEpEeYUTH YMHHOMY 3aKOHOAABCTBY; CyJ0Ba IpPaBOTBOPUICTH Mae
CTaTU  PEryJSITOPOM  CYCNUIBHUX  BIJIHOCHH; BH3HAUYUTH MOJENI  CYAOBOL
MpaBOTBOPYOCTI  (HOPMOKOHTPOJIbHA,  KOMIETEHI[iiHA,  MpaBO3axucHA |
yHi(ikaiiiiHa) 3 METOI0 iX IMIUIEMEHTallli B CyJOBY cucTemMy YkKpaiHu. Jjist Oiabin
e(EKTUBHOTO BIPOBA/DKCHHS CYyJOBOI MPAaBOTBOPYOCTI JJOPEUYHO BpPaXOBYBATH
MEHTAJITET CYCIIJIbCTBA, 1CTOPIIO CyA0BOI pedopMu B YKpaiHi, a TaKOXK CHerudiKy
MOJIITUYHOTO TUCKY Ha CYZIOBY CUCTEMY, i1 Ha OCHOBI IIbOTO CKOMOIHYBaTu (BUOpaTu
Halikpallle Ta J0JaTH HOBE) MOJENb CYAOBOI MpaBoTBOpuoCTi. [lepcrexkTuBamu
YTBEp/UKEHHSI 1 (DYHKLIOHYBaHHS CyJIOBOi MPaBOTBOPUOCTI B  YKpaiHi €
BIIPOBA/DKEHHSI KOMOIHOBaHOi (3MIIIaHOi) MOZENI CYAOBOi MPaBOTBOPUYOCTI Ta
3aCTOCYBaHHS 1HHOBAIlIMHUX TEXHOJOTIH, sIKI BXK€ YCITIIIHO MPAIIOIOTh y MPOBITHUX

KpaiHax CBITY 3 ypaxyBaHHSIM HalllOHAIbHUX MMPABOBUX TPATUIIIN.
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HomaTok A
AKTHU BITPOBAJI’)KEHb PE3YJIBTATIB I[I/ICEPTAHIﬁHOi POBOTU

/] OneHa MPULIMK
7 2024|poky

BNPOBaPKEHHA PE3yNbTaTiB AUCEpPTaLiifHOro AoCHimKeHHs
CO/TOMOHIOKA OnekcaHppa fipocnaBosuya Ha Temy:
«CynoBa NpaBoTBOPYICTb: 3aranbHOTE0PETUYHE [OCHIIPKEHHSA»

KoMicia y cknagi LOKTOpa topuanyHinx Hayk, npotdecopa, cyaai Bepxoeroro Cyay Cepaioka BaneHTuHa
BacunboBuda, AOKTOPA OPUANYHMX HaYK, npodecopa, CyAadi BepxosHoro Cyay MeTposa EBrexa BikToposuya,
KaHLWAaTa HopUAnYHUX HayK, cynai BepxoeHoro Cyay pywuubkoro AHApIs IropoBuYa, KaHaMaaTa pUanIHuX
HayK, HaqansHuka BIAAINY @HaniTUYHO! JONOMOrM CyaAsM YNPasNiHHA aHaniTMYHOl Ta Npasosoi poBoTk
KacauiiiHoro uweinbHOro Ccyfy AenapTaMeHTy aHaniTwyHol Ta npasoBoi po6oTH BOpUCEHKO MapuHn
OnekcaHgpieHW, KaHauaaTa OPUANMHUX HayK, HAYKOBOTO KOHCY/bTaHTa Bigginy cuctemarwsauii cygosol
NPaKTUKKA KacaliitHore cyfy ynpasniHHs aHaniTMyHol Ta npasosoi po6oTi KacauifiHoro uusinsHoro cyay
ABNEpTamMeHTy aHaniTUYHO! Ta NpaBoBoI Po60TH HecTepeHKo AHHW AHATONIIBHN 3ACBIA4YIOTh, WO BUCHOBKY,
NPOMo3uLT, pekoMeHaauil Ta NONOXKeHHs AMcepTauiliHoro gocnigpkeHHs CoNoMOHHKaE Onekcangpa
fpocnasosuda Ha Temy: «Cyfoea NPaBoOTBORYICTL: 3aranbHOTEOPETUYHE AOCAIAMKEHHSY, BPEX0BYHHYM IXHIRA
HOCTaTHIi (HanexHui) HayKoBWi PiBEHb T2 BAroMe NPakTUYHe 3HAYEHHS, HAAAKTL MOXNUBICTb pPO3pOBITH
iMnneMeHTauiAni cTpaterii ans BepxoBHOro Cydy, sKi CNPsMOBEHI Ha MOMINWEHHS NPOLIECY NPARHSTTS
CYAOBWX PilleHb Ta ONTUMI3aUilo CyfoBO! AIANbHOCTI 3aranoM. KpiM TOro, MOoxyTb GYyTM BUKOPUCTAHI
B AisneHOCTI Bepxosroro CyAy, 30kpema: A9 y0CKOHaNeHHs Nigxoais Ao po3rns/y cnpae, 8 opraHizauiHii,
NpaBsoBiii Ta HAayKOBO-aHaNITUYHIA (aHaniTuyHiit) poBoTi, @ Takox B3ATI 40 yBaru B npouec NifroTOBKM
Marepianis Cy[oBKUX CNPaB [0 POsrnagy.

JOKTOP IOpPMAMYHKX Hayk, npodecop, cyans

BepxosHoro Cygny BaneHtuH CEPJIOK
JIOKTOP 10pMANYHUX Hayk, npodecop, cyaas
BepxosHoro Cyay €sred METPOB

KaHAWAAT  IOPUAMYHMX  HayK,  Cyans ; - }
BepxogHoro Cyay Angpii FPYLLULIbKAR

KaHAMOAT HOPUAMYHWX  HAYK, HavanbHUK
Bindiny aHaniTMyHoi JonmoMoru  cyagam
ynpaB/iHHA aHaniTU4YHoI Ta NpaBoBoi poboTy

KacaujiHoro UMBINLHOro cyny
[EnapTaMeHTy aHaniTM4HO! Ta npaBoBOl A
po6oTH &7 Mapura BOPUCEHKO

KaHAWgaT  IOPUAMYHUX  HayK, HayKoBWiA
KOHCYNbTaHT Bigniny cucremaTusauil
Cynosoi  MpaKTWKM  KacauiiHoro  cymy
YNpaBiHHA aHaniTU4HOT Ta NpaBoBOT poboTy
KacauiliHoro LMBINbHOrO cyny _ / .
[enapTamMeHTy aHaniTMyHOi Ta npasoBOl i//{ &
‘-)4_-- & .

po6oTH i Anna HECTEPEHKO
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3ATBEP/UKYIO
[Tepiunit npopekTop
HauionasnbHol akajaemii
BHYTPILUHIX CIIPaB

JOPHAYHHX HAYK, Npodecop
i

KPAIN,

AKT

0F _0S 2024 M. Kuis M_l-ﬁ*dw

Briposapkenns pesynbraris aucepranii
Conomonioka Osnexcanpa Slpociasosiua na
Temy: «Cya0Ba npaBoTBOPHICTh:
3ﬁl"£I.F[bH0'l'€{JpC'l'H‘lllC Joch i,'l)[(t’.!llllﬂn B
ocsiTHiit mpouec HABC

Vknana ekcrieprHa KOMicis 3 BHABICHHA, Y3araiblCHHS Ta BIPOBAUKEHHS
NO3HTHBHOIO JIOCBI/Ly poGOTH y CKiIali:

~T.B.0. HayalbHHKa HABYAILHO-METOJMYHOIO BiULMY, JieHTeHaHT nojaiuii
Bikropii boiuyk;

—3aBigyBava kadeapu Teopii JepkaBH Ta Npasa, KaHlu/1arta IOpHAHYHUX HayK,
JloLEeHTa, nijinojakosuuka nojinii Makcuma [enuopu;

— T.3.0, HAYaJLHKKA BLLLTY JIOKTOpPAHTYpH Ta 8/l toHKTYpH Anjpis Mictioka;

— 3aBi/tyBaya 3aranbHoi 6i6aiorexu Jloamuanu aiigap.

Komicis posrisHyna i yzaraibHuia matepianu auceprauii, nojaHoi Ha 3100y17s
crynens jaoktopa (inocodii 3i cneuiansnocti 081 «lTpasox. Ta naykosi npaii acnipanra
3a0uHOi opmu Hasuanis kadeapn Teopii jepxasu Ta npasa Hauionansuoi akauemii
payTpiinix cnpag Conovonioka Osnekcanapa fpocnasosnua na temy: «Cyjosa
NpaBoOTBOPYICTh: 3arallbHOTEOPETHYHE JIOCTLIKEHHS.

[poananizoBaro ocHosHi pesynawtatn jociikenns Conomonioka O.51., 30kpema
HAYKOBI Npali, B AKUX OnyGIiKOBAHI TEOPETHYII 10JI0KEHHS JIMCepTallii:

— Cosnomnoiok O. 51, opmysaiiis ¢y/10B01 IPABOTBOPUOCTI B POMAHO-repMaHCLKIii
cim’i. Hawe npaso. 2016. Ne 4. C. 35-41.

— Conomuotok O. 5. 3aranbHoTeOpeTHUHi  KOHUENIT CYA0BOT NPaBOTBOPHOCTI.
Haykosuit  eicnux — Mixcuapodonoco — eymanimapnoco — yuieepcumemy. — Cepis:
FOpuenpyoenyis. 2016. Ne 23, C. 57-60.

— Conomnotok O. . Metojionoriuni acnekti cyloBoi npasotsopuocti. Bicnuk
Axademii adsoxamypu Yepainu. 2017, Ne 3.1, 14. No 1. C. 169-176.
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llpobaenu ma cman dompuvanna saxucmy npae moodunu 6 Yipaiui : matepiaiy
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Axmyansui numanns pozeumxy ma 63acmoo0il NVONYHOO Ma NPUEAIMHOSO NPAed .
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— Conomoniok O. 5. Texnonoriuna ctopona cyao0soi npasotsopvocti. Joduna i
2aKOH. NYOATMHO-NPABOBNTT G © MATCPIANIN MIKHAP. HayK.-11pakT. koud. ([uinpo, 4-
5 soBT. 2019 p.). /luinpo : Ilpasosnii csit, 2019. C. 10-13.

— Conomoniok O. 5. Tlpobaemaruka cy/10B0i  NpaBOTBOPHOCTI B CYYACHIil
OpHAKYHIE  Hayni. X waykoei  wumanusa,  npucesveni  nasm’ami  axkadeixa
B. B. Konctiuukosa :  36. watepianis (Kuis, 18 ancr.  2020p.) / Peakon. :
M. M. Teniopa. 10. B. Kpusuitskuit. Kuis : HABC, 2020. C, 170-173.

— Conomontok O. SI.  Metojlonoriuni - NiIXOAM 10 PO3YMiHHA  CYJ10BOT
NpaBoOTBOPHOCTI. 3dobymku xageopu meopii Oepicasu ma npasa Kpize NpusAY
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3

emopiunoco noemyny Hayionansnoi axadeaii enympiunix ¢npas : Matepiany Kpyrioro
crony (Kuis, 24 Gepes. 2021 p.). Kuis : HABC, POl Macnakos, 2021.C. 111-114,

— Conomoniok O. SI. [Npasorsopui akTi siK pe3yJib1aT CYJIOBOT NPaBOTBOPYOCTI,
X1 naykoei  wumanns, npucesueni nawt'smi  axadenmika B. B. Koncitiukosa . 30,
matepianis (Kui, 17 aucr. 2021 p.) / Peawon.: C.JL P'ycapes, M. M. llenuopa,
10. B. Kpusunsknii, Kuis : HABC, 2021. C. 153-155.

— Conomontok O. 51, CyjioBa npaBoTBOpHICTL y CBPONCHCHKOMY npasi. Mexaiizm
OYHRYIONVBAHHA 2POMAOANCHKOCO evenintbemea (ocinni wumanis) 30. Te3 Bceeykp.
HayK. koH(. 3no6ysauis Buimoi ocsith  (JIeeis, 19 aucr. 2021 p.) / VYnop.
10. M. Llesuin. JILBiB : JIbBiBCHEKHI] JICPIKABINI YHIBEPCHTCT BHYT pitunix cnpas, 2021.
C. 460-463.

— Conomomiok O. 51, Tlpasocyyts  AK  IHCTPYMEHT IPABOBOIO  BHUXOBaHHSL.
Axmyanoni numanns npasosozo i nampiomumnozo euxosais 3000yeauie suwol oceimu
3BO i3 creyughivnuniu ymosaru naguanis 6 yMoeax 60020 cmaity ;. Matepiain nayx.-
Teopet. kou., npucssy. Jlmo nayku ta nam’ati C. M. Jlerywi (Kuis, 19 tpas. 2022 p.)
/ Penkon. : C. J1. I'ycapen, C. C. Uepnsisebkuii, H. M. [lapxomenko T1a in. Kuis: Hai
axajl. BHyTp. cripag, 2022, C. 337-340.

— Conomomntox O. 5. lnes cynosoi  npaBoTBopHOCTi.  Axmyvaitsiti npotaesu
npasonopaoky i npaeosoi kyasntypu ¢ cywacniil Yxpaini © Matepiaiu nayK.~npaxr. Kohd.
(Knis, 171pa. 2023 p.) /  Peaxon.:  C.JL INycapcs, M. M. llenmopa,
10. B. Kpusuubknii. Kuis : Hai. aka. suyrp. cnpas. 2023, C. 125-127.

Ha ocuoBi mnposeseHoro ananizy kowmicis 3poGuia BUCHOBOK, 1O  [fipaLl
Conomonioka O.51., MicTsiTh HayKOBO 0BIPYHTOBaHI TCOPETHYUHI I1OMI0KEHHSA | TPAKTHYHI
PeKOMEHAILT, 10 Jac NijCTaBn 3anpoBAANTH iX /U BUKOPUCTAHHA B OCBITHBOMY
npoueci Hauionanshoi akaaemii  BHYTPIlIHIX Clpas, 30KpeMa [pH  BHUKJAA1aHHI
HaByanbHUX  aucunniin «Teopis jiepkasn i npasa», «lOpuanuna 1€OHTONOTIAN,
(IpaBosnascTo», « HopmorBopua AisslbHiCTB» il 4ac NIArOTOBKH HABY&lILHO-
VETOANYHMX Ta JIJAKTHYHHX MaTepiaiis, @ TaKOK PeKOMEHyBaTH 1X 110 BHBYCHHS 1111
jac camocTiiiHoT poBoTH 3/100yBa4iB BUIIOT OCBITH.

Yaeun komicii: Bixtopia BOHYYK

Maxkeum IMNEH/IIOPA

//' ‘Aunapiii MICTIOK
7

W/J] toavuiaa TAHJIAP
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Bnposapkenns pesynuraris  meepranii
Conomonioka Ouniekcansipa Slpocaasonnya na
Temy: «Cynosa npaBoTBOPUHICTD:
3ArAILHOTEOPETHUHE JIOCI/IKCHHAY B
HaykoBy jisnsiicts HABC

Vknana exkcrieprHa KOMIcis 3 BHSBICHHA, Y3arallbHCHHS Ta  BIPOBA/UKCHHS
MO3MTUBHOIO JI0CBIAY poOOTH Y CKJlajLi:

— HayanbHMKA BIALIY oOpraHizaiii HayKoBOI JUSUILHOCTI Ta 3axXMCTY 11paB
iHTeNeKTyaIbHOT BNACHOCTI, KaHJHAATa IOPMAMYHUX HAYK, CTaplioro HayKoBOIO
cniBpobiTHMKA, nianoakosuuka noniuii Bikropa Kopoabuyka:

—3aBijlyBavua Kadeapn TCopii JiepikaBu Ta 11pasa, Kalaulata IopHIHYHUX HaYyK,
JolieHTa, mijinojakoshuka noaiii Makcuma lNenmopu;

—T,B.0. HAYAJILHUKA BI/UILTY JOKTOPAHTYPH Ta a/U loHKTYpH Anapis Mictioka:

— 3aBijlyBaya 3aransHoi 6ibniorekn Jhoamuan aiinap.

Komicis po3risHyaa it yaraibhnia Marepiain mcepranii, noaanoi Ha 3100y s
crynens jokTopa dinocodii 3i cnetiannnocti 081 «llpasox». naykosi npani acnipanra
3ao4HOT opMH HaBualHs kadeapn Teopii sepxkarn Ta npasa HauionanbHol akaiemii
puyrpiwmix cnpae Conomonioka Onekcanapa flpociasosnua na temy: «Cynosa
NPaBoOTBOPHICTB: 3arajibHOTCOPETHUHE JIOCHAUKCHHA» Ta HA  OCHOBI  HPOBE/ACHOIO
ananizy 3pobuia BHUCHOBOK. 1O HAjaHa podoTa MICTHTHL HHU3KY OOrpyHTOBAHNX
TEOPETHYHHX  MONOKEHh | NPONOIMUI - CIPIMOBAINX 1A 3aralbHOTeopeTHYHE
NOCHIKEHHS  CYJLOBOT 1IPABOTBOPUOCTI, 110 JIaC IACTABK  3aHpPOBAaAHTH iX JU1s
BUKOPHCTAHHA B HAyKOBiii isnbHocTi Hanionansnoi akajiemii BHYTPilHixX cnpas.

[lpoananizosano octosHi pesynwratu pocaikenus Conomontoka O.5., 3okpema
HAYKOBI npaiti, B AKUX 0nyOaiKoBaHi TOPeTHYUHI HONOKEIHHA ANcepTaltii:

— Conomuoiok O. 5. @opmyBaHig cy/10B01 NPaBOTBOPHOCTI B POMAHO-TEPMAHC bKi
cim’i. Hawe npaso. 2016. Ne 4. C. 35-41.

— Conomuotok O. 5. 3araasioreopertnini  KoHieniii - ¢y 10801 NpaBOTBOPHOCTI.
Hayxoeutt  eichux — Mixcnapoonoco — aymanimapnoco — yuigepcumemy.  Cepia-
[Opucnpydenyisn. 2016. No 23, C. 57 -60.



— Conomuoiok O. 5. Merojonoriuni acnektu cyj1oBol 1paBoTBOPUOCTI. Bicnux
Axademii adsokanypu Yxpainu. 2017. Ne 3. T. 14, Ne 1. C. 169-176.

—Cosomuotok O.  Pojib  NpaBoTBOPUMX aKTiB B CY/AOBii  [PaBOTBOPHOCTI.
ITionpuemnuymeo, 2ocnodapemeo i npaeo. 2018, No 1. C. 124-127.

— Conomnotok O. 5. IlpoGiemaritka  ¢y/10B07  IPABOTBOPHOCTI B HAYKOBIH
nireparypi. Moaooui euereuir. 2018. Ne 7 (59). Y. 2. C. 232-235.

— Conomoniok O. 5. leropiorpadis nocnimkenis cyoBoi npasoTsopyocti. /ipago
i cycninoemeo. 2023, No 2. C. 41-49.

— Conomoniok O. 5. Bnaus texuonorii 6n0kueiinn 1a cy/l0By [(1paBoOTBOPHICTb.
Knowledge, Education, Law, Management (KELM). 2022. Ne 4 (48). C. 430-434.
(Pecny6nika onkia).

— Conomoniok O. SI. 3aranbioTeopeTHuiie BUeHHs PO CYJ0BY [PaBOTBOPHICTb.
Hpo6aemu ma eman dompusanus 3axucmy npag aoouny 6 Yxpaini: matepiajiu
MDKHap. Hayk.-npakt. kond. (JInsis, 19-20 cepin. 2016 p.). JIbsis, 2016. C. 14-17.

— Conomontok O. 5. Ocobnusocti  jlociijukeiis  CyJA0B0T  11paBoTBOpPHOCTI B
Ykpaini. Cyvacui mendenyii & wopuduwunite nayvyi Yepainu ma sapyoixcnux kpain :
matepiain MkHap. Hayk.-npakT. kond (3anopixus, 23-24 sepec. 2016 p.). 3anopixxa,
2016. C. 10-12.

— Conomontok O. 5. Cynosa npaBoTBopHicTh SK OCHOBHMIT 3acid jnocATHEHHS
npasocy . Jhoouna i zaxoi: nyvoaivno-npasoguil unip © Mateplain MixkHap. Hayk.-
npakt. koud. (luinpo, 7-8 wont. 2016 p.). Jlninpo, 2016. C. 9-12.

— Conomoniok O. 5. [Tiaxoan 10 po3yMiliis METOA00F T CYA0BOT NPABOTBOPHOCTI.
Axmyanoui numanns po3eumky ma 3acmooil nyoNuHO20 ma NPusamnoco npaed :
marepiajiy MikHap. Hayk.-npakt. koud. (JIesis, 17-18 Gepes. 2017 p.). Jlssis: Llenrp
npaBHWYMX iHiiatus, 2017, C. 12-14,

— Conomomok 0. $. Ceporieiicbka npasopa 11pHpojia Cy/10BOT MPaBOTBOPUOCTI.
Ilpobaemu ma cman dompumanna saxucmy npag modunu & Vipaini @ matepianu
mizHap. HayK.-npakT. koud. (JIbsis, 18-19 cepn. 2017 p.). JIusis, 2017. C. 7-10.

— Conomontok O. S1. IlpaBorBopui akTH B CYI0BIi NPABOTBOPHOCTI. Axmyvaisni
NUMAHHA POIGUMKY  MA  G3aCMOOI RVOTIMIOCO ma  NPUeAnio o Apasa = Marepiain
midkHap. Hayk.-tipat. kond. (JIesin, 16-17 6epes. 2018 p.). [bsis: Llentp npasunanx
iHiniaTus, 2018, C. 14-17.

— Conomomiok O. 5. Hayxosi npoGaemu cy/1080i npasorsopyocti. lpoGienu ma
cman dompuntani saxucmy npae modunu & Yipaini : marepiann Mikuap. HayK.-npakrt.
koud. (JIpsis, 17-18 cepn. 2018 p.). JIbsis, 2018. C. 13-16.

— Conomortok O. 51, Ocyuacuenns cy/loBoT HPABOTBOPUHOCTI. AKmyatbni numains
ma npoGAeMu PABOGOO PECYNOGANNA CYENINbHUY GIONOCHN © MATEPIAIW MDKHAp. HAYK.-
npakt. koud. (uinpo, 1-2 6epes. 2019 p.). Jluinpo : [pasosuii csit, 2019. C. 19-21:

— Conomoniok O. 5. Texnonoriuna cropona cyinosoi npasotsopuocti. Jhoduna i
zaKon: NYONNHO-NPAasosull Gumip : Mmatepiann Mbknap. nayk.-npakt. koud. (Jlninpo, 4-
5 swost. 2019 p.). Jluinpo : [pasosuii ciit, 2019. C. 10-13.

— Conomontok O. 5. llpobaemaruka  Cy/Jl0BOT  1IPABOTBOPHOCTI B cydacuiii
opuanuiin - naywi. XN wuaykoei  uumanna,  npucesueni  nav’ami - akadenmika
B. B. Koncituuxosa :  30.  wmarepianis (Kuis, 18 aner. 2020 p.) 7/ PeakoJ. :
M. M. leniopa, 10. B. Kpusunsiknii. Knis : [TABC. 2020, C. 170 173.
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~ Conomoniok O. 5. Metogonoriuni  nijxoan 0 PO3YMiHHA  CYJIOBOI
npasoTBopuocti. 3dobymiu kaghedpu meopii  depacagi ma  nNpasa. Kpizs Apuzmy
emopiunoco nocmyny Haionaisnor aradei GHVINPIUIX CAPas | MATEPIAIH KPyIIoro
crony (Kuis, 24 Gepes. 2021 p.). Kuis : HABC, ®OI1 Macnakos, 2021, C. 111114,

— Conomoniok O. $1. [lpaporBopui akTH sk pesyibiar Cy/10BOI 1paBoTBOPHOCTI.
X1 nayxkosi  wumanns, npucesveni  nam'ami  akadesica  B. B. Konctinukosa ; 30.
marepianis (Kuis, 17 auer. 2021 p.) / Penkon.: C.JL Pycapes, M. M. [lenmopa,
10. B. Kpusuunkuii. Kuis : HABC, 2021. C. 153-155.

= Conomomok O. 51, Cynosa npasorsopuicts y cspoiieiickkomy npasi. Mexanizy
gyukyionysains pomadsicorkoco cyveninsemea (ocinmi wwmanns) ; 36. Te3 Beeykp.
HayK. KoHd. 3100yBauis Bumoi ocgitn  (JIie, 19 smer. 2021 p.) / Ynop.
HO. M. TlleBuiB. JIbBis : JIbRiBCHKUI jiepikasHuil yHisepeuter sHyTpitnix cnpas, 2021,
C. 460-463.

— Cononmotnok O, 8. Ilpasocy:uts sk lICrpymMenT  MpaBoBOIo  BHXOBAHHS.
A Kmyaisiti NUMAaxHs nPagoso2o I nampiomitinoo GUXO6aNns ;r)nf;'_rew.'m U0 OCBIMU
3BO i3 cneyudivnumu yyogartu naguanis @ YMosax 60CHHO20 cmany | Matepiaiu nayk.-
TeopeT. koud., npucssy. Jlio naykn ta nam’ati C. M. Jleryini (Kuis. 19 tpas. 2022 p.)
/ Penkon. : C. JI. I'ycapes, C. C. Yepusneskuii, 11. M. [apxomenwo 1a in. Kuis : Hau.
akaj. Buytp. cnpas, 2022, C. 337-340.

— Conomontox O. 5. Ines cynosoi npasorsopuocti. Axkmvaibni  npobiein
npasonopsoxy i npagosol Kyaemypu & cyuacuiit Yepaini : matepiain Havk.-npakt. koud.
(Kuis, 177paB. 2023p.) / Peaxon.: C.J1 I'yeapes. M. M. [Nenmopa,
10. B. Kpuuubkuit. Kuie : Haiw akas. gnyrp. enpas. 2023. C. 125-127.

Ha ocuoBi nposeienoro ananizy kowmicis 3pobuna BUCHOBOK 0po T¢, 11O
BMLUE3a3HAYeHi  matepiaan  auceprauiitnoro  aochiukenns  Conomonioka  O.51
3aCTOCOBYIOTHCH MMl 4ac niaroToBk# Mouorpadii, NiAPYUHHKIB,  HABUATLHIHX
MOCIOHMKIB, METOJAMYHHUX pPEeKOMEHallid, y3aranbHenHua analiTHYHNX  MaTtepianis,
OOrpyHTYBAHHS  NPOHOZMILIT A0 “HINUX  HPOCKIIB  HOPMATHBHO-IPABOBHX  aKTiB,
MIArOTOBKA AKUX MOTPeOYC NPOBC/ICHNs  BULHOBUIIMX  HAYKOBHUX JlociiikeHb ado
MICTHTh HAYKOBY CKJ1a/10BY.

I
I

Yienn komicii: 2Z ;M“ Biktop KOPOJILUYYK

Maxenm NMEH/UIOPA
Va

77 Anapiii MICTIOK

m Jhioamuaa FAHJIAP
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Honaroxk b

CIHHUCOK MYBJIKAIIA 3JOBYBAYA 3A TEMOIO TUCEPTAIIIL

8 AKUX ONYONIKOBAHT OCHOBHI HAYKOBI pe3yibmamu Oucepmayii:

1. Conomonrok O. SI. dopmyBaHHS CyAOBOI MPaBOTBOPYOCTI B POMaHO-
repManchbkid cim’i. Hawe mnpaso. 2016. Ned4. C.35-41. URL: http://nashe-
pravo.unesco-socio.in.ua/wp-content/uploads/2016/10/NP_2016_4.pdf

2. Conomonrok O. . 3araJpHOTEOPETUYHI KOHLIETILIIT CyZI0BOi
npaBoTBopYOCTi. Haykosuii gicnuk MidxcHapoOono2o 2ymanimapHozo yHieepcumemy.
Cepis: FOpucnpynenuis. 2016. Ne 23. C. 57-60.

URL: http://vestnik-pravo.mgu.od.ua/archive/juspradenc23/17.pdf

3. ConomoHok O. SI. Meroaonoriyai  acCnekTH CyAO0BOi MPaBOTBOPUOCTI.
Bicnux  Axaodemii aosokamypu Vkpainu. 2017. Ne3. T.14. Nel. C.169-176.
URL: http://nbuv.gov.ua/UJRN/vaau_2017_14_1_23

4. Conomontok O. f. Ponp mpaBoTBOpUMX aKTIB B CYJIOBIM MPaBOTBOPYOCTI.
Lionpuemnuymeo, cocnooapcmeo i npaso. 2018. Ne 1. C. 124-127.

URL.: http://pgp-journal kiev.ua/archive/2018/1/27 .pdf

5. Conomontok O. A. IIpobGremaTuka CynoBOi NPaBOTBOPYOCTI B HAYKOBIH
miteparypi. Monoouii euenuii. 2018. Ne 7 (59). Y. 2. C. 232-235.

URL.: https://molodyivchenyi.ua/index.php/journal/article/view/4240/4169

6. Conmomontok O. f. BriuB TexHoJIOr11 OJIOKUEHH Ha CyJI0BY IIPABOTBOPYICTb.
Knowledge, Education, Law, Management (KELM). 2022. No 4 (48). C. 430434
(Pecniy6mika Ilonbma). URL: http://kelmczasopisma.com/en/viewpdf/9136

7. Conomontok O. f. IcTopiorpadiss mocmimkeHHS CyIOBOi MPaBOTBOPYOCTI.
Ilpaso i cycninbcmeo. 2023. Ne 2. C.41-49. DOI: https://doi.org/10.32842/2078-
3736/2023.2.2.7
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AKI 3aceiouyroms anpobayiio mamepianie oucepmayii:

8. Conomonmok O. 4. 3araJlbHOTEOPETUYHE BUCHHS po CyJOBY
PaBOTBOPYICTh. [Ipobnemu ma cman OOMPUMAHHA 3AXUCMY NpPA8 JTIOOUHU 8
VYrpaini : matepianiu Mixnap. Hayk.-pakT. koH®. (JIsBiB, 19-20 cepm. 2016 p.).
JIsBiB, 2016. C. 14-17.

9. Conomonrok O. fI. OcoOIMBOCTI TOCHIIKEHHS CYJOBOi IPaBOTBOPYOCTI B
VYkpaini. Cyuacni menoenyii 6 opuouuniu Hayyi Ykpainu ma 3apybisxcHux kpai :
Matepiani MixkHap. HayK.-pakT. KoH(} (3amopixxs, 23-24 Bepec. 2016 p.).
3amopixoks, 2016. C. 10—12.

10. Conomontok O. SI.  CymoBa mNpaBOTBOPUICTh SIK  OCHOBHUM  3aci0
JOCSITHEHHSI MpaBoCyAas. Jlioouna i 3aKkon: nyoaiuHO-npagosuti umip : Mateplaiu
Mixuap. Hayk.-mipakT. KoH®. ([Hinpo, 7-8 xoBT. 2016 p.). Auinpo, 2016. C. 9—12.

11. Conmomontok O. . Ilizxogm 10 PO3yMIHHS METOJOJNOTII  CyHOBOi
NIPaBOTBOPYOCTI. AKMYyanbHi NUMAHHA PO3BUMKY mMa 83AEMOOIi nyOIiuHo20 ma
npusamno20 npasea : matepianu MixHap. HayK.-mipakT. koH(]. (JIbBiB, 17—18 Gepes.
2017 p.). JIeBiB: LlenTp npaBHMuux iHiuiatus, 2017. C. 12—-14.

12. Conomontok O. 4. €Bporeiicbka IIpaBoOBa pupozaa CyI0BOI1
npaBOTBOpUOCTL. [Ipobnemu ma cman OOMPUMAHHA 3AXUCMY NpPA8 JTIOOUHU 8
Vkpaini : matepianu MikHap. Hayk.-mipakT. koH$. (JIeBiB, 18—19 cepm. 2017 p.).
JIpBiB, 2017. C. 7-10.

13.  Conomontok O. 5. TlpaBoTBOpYi aKTH B CYIOBId NPaBOTBOPUYOCTI.
AKmyanvHi numauHs po3euUmKy ma 63aemMooii nyOIiuH020 ma NpueamHo20 Npasd :
Marepianu  MikHap. Hayk.-mpakT. koHd. (JIsBiB, 1617 G6epe3. 2018 p.).
JIsBiB: LlenTp npaBHMuuMX iHimiaTuB, 2018. C. 14-17.

14. Conomontok O. fI.  HaykoBi mpoOnemMu  CyaoBOi  MPaBOTBOPUOCTI.
Ilpobremu ma cman OompumaHHsa 3axucmy npas noouHu 6 Ykpaimi : marepiaiu
Mixnap. Hayk.-ripakT. KoH®. (JIbBiB, 17-18 cepn. 2018 p.). JIbBiB, 2018. C. 13—16.

15. Conomontok O. fI. OcyyacHeHHs CYJIOBOI MPaBOTBOPUOCTI. AKmyanvHi

NUMAHHA ma npobiemMu npago8oco pe2yno8aHHs CYCRIIbHUX BIOHOCUH @ MaTeplaiu
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Mixuap. Hayk.-ipakT. KoH]. (Aninpo, 1-2 6epes. 2019 p.). Aninpo : [IpaBoBuii cBiT,
2019. C. 19-21.

16. Conomontok O. SI. TexHosoriyHa CTOpOHA CYJOBOi MPABOTBOPUOCTI.
Jltoouna i 3akoH: nyoOniuHO-npasosull eumip : Matepianu MiKHaAp. HayK.-TIPakKT.
koH®. (Auinpo, 4-5 xxoBT. 2019 p.). Quinpo : [IpaBosuii ceit, 2019. C. 10-13.

17. Conomontok O. . TlpobGnemaTrika CyI0BOi MPaBOTBOPUOCTI B Cy4yacHIN
IOpUANYHIA  Hayli. X HayKogl uumaHHsa, HNpUCAYeHi nam’ami — axkademika
B. B. Konetiuukosa : mMatepianu Hayk.-mpakT. koHd. (Kwuis, 18 muct. 2020 p.) /
Penxoi. : M. M. Ilennropa, 1O. B. Kpusunpkuit. Kuis : HABC, 2020. C. 170-173.

18. Conomontok O. . MeTononoriydl  MAXoAu JO0 PO3YMIHHSA CYJIOBOI
paBOTBOPYOCTI. 3000ymKku KagheOpu meopii Oepixicasu ma npasa Kpizb NPUSMY
cmopiunoeo nocmyny Hayionanonoi akademii 6HympiwHix cnpasé . Marepiaiu
kpyraoro crony (Kuis, 24 6epe3. 2021 p.). Kuis : HABC, ®OII Macnakos, 2021.
C.111-114.

19. Conomontok O. . IIpaBoTBOpul  aKkTH  AK  pe3yJdbTaT  CyJOBOI
mpaBOTBOPYOCTI. X/ Hayko6i  yumawHs,  NPUCBAYEHI  nam’smi  aKaodemika
B. B. Konetiuukosa : mMatepianu Hayk.-npakT. koH}. (Kuis, 17 nmuct. 2021 p.) /
Penxon. : C. 1. I'ycapes, M. M. Ilenatopa, FO. B. KpuBuupbkuii. Kuis : HABC, 2021.
C. 153-155.

20. Conomontok O. SI. CynoBa mnpaBOTBOPYICTh Yy €BpPONEHCHKOMY TMIpaBi.
Mexanizm (hyHKYIOHYBAHHSA 2POMAOAHCHKO20 CYCNINbCMBA (OCIHHI yumanis) : 30. Te3
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