CEKIIA 6: KPUMIHA/IBHE ITPABO

KPUMIHAJIbHA BIATIOBIJAJIBHICTD 3A CAMOBIIIBHE
3AMHATT S 3EMEJTBHOI JITSIHKUA TA CAMOBLIBHE
BYJAIBHUILITBO

Byprun Baaum BitanifioBuy, KypcaHT HaBYaJbHO-HAyKOBOTO IHCTHTYTY
MATOTOBKU KanpiB KpuMiHaibHOT Minminii HamionanpHoi akamemii BHYTpiLIHIX
crpas

Haykoeuil xepignux: moueHT KadpeIpu KpuUMiHaIbHOTO mpaBa Hariio HambHOT
axaneMii BHy TP iIIHiX CTIp aB, KaHIWAAT I0p uAMIHUX HayK Cuaemox O.B.

Oco06nuBy yBary Hamia Jep’kaBa MPUIUTIIA 3aXHCTy MpaBa BIACHOCTI,
30KpeMa, Ha 3emto. OcoOIMBHIA 3aXHUCT MPAB HA 3€MITIO TOSCHIOETHCS THM, 1[0
3eMiIs, 3rigHo i3 4. 1 cT. 14 Koncrurynii YkpaiHu, € OCHOBHIM HaliOHATbHUM
0ararcTBOM.

AKTYalIbHICTh JTOCHIJKEHHS 3a3HAYCHOTO TNUTAHHS 3yMOBJICHA, 30KpeEMa,
THM, IO aHAJTI30BaHMI 3JI0YMH € AOBOJII mommpeHmMm. Tak, 3a cr. 197-1 KK
Vxpainm 3a 2007 3BitHuil nepiox (pik) Oyno 3apeectpoBaHo 144 3m0uvHY,
2008 p. — 357, 2009 p. — 279, 2010 p. — 238, 2011 p. — 281, a craHom Ha
20.11.12 p. — 144.

Tax y KK Yxpainu, sixuii HaOyB gnnHOCTI 1 Bepecus 2001 p., Ha BigMiHy
Bix KK YPCP 1960 p., He Oyno crnemianbHOi HOpMmH, sika O mnepexdadana
BIAMOBIJAJILHICTh 3a CAMOBLUIbHE 3alHATTS 3€MENbHOI IUISHKMA Ta CaMOBLIbHE
Oy niBHHITBO. BincyTHiCTP KpHMiHaJIbHOI 3a00pOHM IMX [ii CIIpOBOKYBajla
MacoBi BUIAJJKH CAaMOBUTLHOTO 3aXOIUTCHHS 3eMIT1.

AJte ¥ i ciIst BCTAaHOBJICHHSI KP MMIHATBHO T BIINOBIIBHOCTI 32 CAMOBITbHE
3alHATTA 3€MENbHOI  JIAHKM Ta CaMOBimbHe OyMIBHMITBO HpoOaeMa
HE3aKOHHHUX 3aBOJIOJIHb 3€MENbHUMH JUISHKAMH 3aJMIIAETHCSA  CKIIAJHOIO,
OCKITbKM [aHi BHUNAIKH € JaJeK0 HeMoOUHOKHMH. Bce me 3yMOBIIOE
HEOO XiHIC T HAyKOBOTO  JOCIIKCHHS Ta  aHauizy KP MMiHAJIb HOT
BIAIOBIJAJILHOCTI 32 CAMOBUIbHE 3allHATTS 3€MENbHOI IUISHKMA Ta CaMOBLIbHE
Oy NIBHHIITBO.

Meroro HayKOBOTO OCITI/KCHHS € BHBYCHHS Ta aHAT3 KpPWMiHAIbHOL
BiIMOBIiZAIHHOCTI 3a CAMOBiIbHE 3alHATTSA 3E€MEIbHOI AUISHKHA Ta CaMOBLIbHE
Oy AiBHHIITBO.

OO6’€eKT DOCHIKEHHSI — CYKYIHICTh CyCNUIbHUX BIHOCHH, MOB’S3aHMX 3
CaMOBLILHIM 3aHHSTTSM 3¢ MeNTbHOI JUISTHKH Ta CAMOBLUILHIM OY IIBHAIITBOM.

ITpenver mocCHimKeHH — KpUMIHANIBHA BiNOBINAIBHICTE 32 CaMOBITbHE
3alHATTSA 3eMeNbHOT NUITHKU Ta CAaMOBUTbHE OY NIBHHIITBO.

OCHOBHI pe3yJIbTaTH HaY KOBOTO JOCIIKEHHS BUCBITICHI y 30ip HUKaX Te3
JIOTIOBifIel, o BuaaHi 3 Haroau JAHI koHepeHmii 11.04.13 p., a Takox Ha BeO-
caiiri «IOpuauana 1y Mxa» (www.law-opinion.blogspot.com).
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JocBin pernmameHTanii BiANOBiZATBHOCTI 3a TepenOadeHHil 3J0YAH Mae
IIMOOKe ICTOpUYHE KOPIiHHS, Bele CBi IOYATOK 3 MEpIIMX eTaliB pO3BHUTKY
YKp aiHCBKOT /Iep KaBHOCTI 1 3aK iHUY 04X ChOTOJICHHS M.

Po3pi3HsIOTH MEBHI TPy MM JeTep MiHAHTIB, 1[0 BIUIMBAIOTh HA MOP OJPKECHHS
IHOr0 3JIOYMHHOIO SBHINA, HAWTOJIOBHINI 3 HHMX. EKOHOMIYHI, COIliaibHI,
HOJIITHY Hi Ta 171€0JI0TuHI.

AHai3 mpakTUKH 3acTocyBanHs cyaamu cT. 197-1 KK Ykpaiau cBimunts,
10 0mu3bko 70% BHUHHUX 3BUTBHAIOTHCS Bill KPHMiHAIHHOI BiAMOBIAAILHOCTI.
Ile nae mizcTaBU CTBEPIKYBAaTH NPO HEAOTPUMAHHS CyJaMH TaKOTO I MHIIHITY
Kp MMIiHaIBHOT'O NP aBa, SIK HEeBIIBOP OTHICTh KP UMIHAIBHOT BiMOB1 aJIbHOCTI.

Kpim Toro, Bci mi 0OCTaBMHHU CHPUSIOTH (by HKIIOHYBAHHIO TiHBOBOTO
PHMHKY HEpPYyXOMOCTI Ta MpOsiBaM KopyIiii y cdepi 3eMenbHUX BITHOCHH i
MiCTOOY AIBHOT JisTEHOCTI.

IIpoBeneHe KOMIUIEKCHE HAyKOBE JOCHIDKEHHS [O3BOJISIE  AIATH
HACTYIIHUX BHCHOBKIB Ta BHCIOBHTH IICBHI NPOIO3HII], METOI0 SKHX €
MigBHUIIeHHS e eKTUBHOCTI 3acTocyBanHA cT. 197-1 KK Ykpainm:

BceraHoBneHHsT  KpUMIHANBHOI — BiNTOBINATBHOCTI €  COLIATBLHO
00y MOBJICHUM KPOKOM 3aKOHOJABI, 110 BiATIOBiAa€e iCTOP NUHUM, HOPMaTHBHO -
P aBOBHUM, MDKHAP OJTHUM Ta J[€Tep Mi Hy I0YMM YHHHUK aM Kp MMiHaTi3amii.

2. OcHOBHHM 0e3110 cep eHIM 00’ €KTOM 3JI04HHY , Iiep endaueHoro cr. 197-1
KK, € cycnurbHi BiTHOCHHH BJIACHOCT1 Ha 3€MIIIO, SIKi 3a0€31edyI0Th BIACHUKOBI
MOXUIMBICTE  BOJIOAITH, KOPUCTYBATUCS Ta PO3HOPSIKATHCA  3EMEIbHOIO
IUISTHKOIO, @ 3€MJICKOPUCTYyBaueBl — MOXKIMBICTh BHKOPHUCTOBYBATH 3€MENbHY
IOUITHKY Ha BJIAacHHM pO3Cy[ Ta y CBOIX iHTepecax. YTpaBJIHCHbKi 3eMelbHi
BIJTHOCHHH € JTOJaTKOBUM OOOB’SI3KOBUM 00’ €KTOM 3JIOYHHY, TIep e0AUCHOTO CT.
197-1 KK VYkpainu, a cycrniibHi BIAHOCHHH, SIKi OXOPOHSIOTh BCTaHOBJICHHI
MOP s1I0K Oy AIBHHUIITBA Oy AIBENb YK CHIOPY ] HA 3eMENbHIN JUISHIL, CITiT BBOKATH
JIOIATKOBMM 00OB’sI3KOBHM Ge3mocepeqHiM 00’ €KTOM 3JI0YMHIB, mependadeHnx
4. 3 Tau. 4 ct. 197-1 KK Ykpainu.

3. Buxnanenns 4. 3 cr. 197-1 KK Vkpaiim Binbymocs 3 mopy IIEHHAM
NPHHIMINB KpPHMIHANi3amii Ta NpaBWwI 3aKOHOMABYOI TEXHIKM, IO MOXe
NPU3BOMTH HA MPAaKTULl O HEOAHAKOBOTO IOPMIMYHOIO TPAKTYBaHHA Ta
BIJIMOBITHO TIPU3BE/E O HEMpaBWIbHOI KBami(ikarii. 3 METO YCYHEHHS IMX
HEZOJIIKIB, BBKAIO AOMUTEHUM 3MIiHHUTH 4. 3 cT. 197-1 KK Ykpainu, BukiaBoiu i
B HactymHid pemakiii: «Ti xk nii (caMOBUTbHE 3aWHATTS 3EMENBHOI JUISHKH),
MO€THAH] 3 Oy AIBHUI[TBOM.

4. BceOiunmii aHami3 o03HaK O00’€KTWUBHOI CTOPOHHM CKJIALy 3JI0YHHY,
nepenbadenoro cr. 197-1 KK Ykpaiuu, cBigauts mpo re, wo cy0’eKTHBHIN
CTOPOHI CaMOBIIHPHOTO 3aHHATTS 3eMeIbHOT IUISHKM Ta CaMOBUILHOTO
Oy AiBHMIITBA HA Hiii P UTAMaHHA JIUIIE Y MUCHA (hOpMa BHHU.

5. BpaxoBy1ouu BenuKy CycCHilbHy HeOesneky opramizauii rpynoBux Aif,
CIpSIMOBAaHMX Ha CaMOBUIbHE 3aifHATTS 3€MENbHOI AUITHKY, HpOMOHY IO
JIONIOBHUTH 0coONIMBO KBaidikyrodoo o3Hakoro 4. 4 cr. 197-1 KK VYipainu:
«/[ii, mepenbaveHi YaCTHHAMH TIEpIIOI0 ab0 IPYTOIO Ii€i CTAaTTi, BUMHEH] MOAO
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3eMEIbHUX IUITHOK 0096J1HBO giHHI/Ix 3eMeb, a6q OpTaHi3amist TpyMoBHX i,
CIp IMOBAHKX HA CAMOBITbHE 3l HATTSI 3eMeIbHO T AUTSTHKIY.

6. BpaxoBy104M TEHIIEHIII1 NP aKTUKH, BBAXKAIO OLUIHHAM JOTIOBHEHHS CT.
197-1 KK VYxkpainu yacTHHOWO 5, sika Oynme mepenbadyatd CrHeIlaabHUA BHI
3BUIBHEHHS Bil KPHUMIHATBHOI BiNTOBINAJHHOCTI 3a CaMOBUTbHE 3aifHATTS
3eMeJIbHOT AUISTHKY 32 4iTKo Bu3HaueHnX KK Ykpainu yMoB Ta mincras.

I'EHAEPHE HACWJIBCTBO

Mopkoryn Ouabsra BacmiiBHa, CTyJeHT HaBYalbHO-HAyKOBOTO IHCTHUTYTY
npasa Ta ncuxosorii HanionansHoi akagemii BHy Tp iIHiX crp aB

Haykosuii kepienuk:noueHT Kadeapu KpUMIHAIBHOTO TMpaBa i KpUMiHAaIICTUKH
HaBYAIHHO-HAY KOBOTO IHCTUTYTY mHpaBa Ta rcuxoiorii HamionanpHoi akamemii
BHY TpillIHIX CIIpaB, KaHAMAAT IOp MANIHUX HAy K, TOUEHT Pacywra JI.B.

eHmepHe HACWIBCTBO — [ PI3HOBHI  arpecMBHOI  MOBEMIHKH,
BHKOPVCTAHHS CIUIM Ha OCHOB1 O3HAKH CTaTi — BiJl CIIOBECHHX 00pa3 i Imorpo3 o
¢iznunnx mo6oiB Ta npumycy [10, c.34]. Leii Bux HacuibCTBA — 3HAYHO OLIbIIE,
aHiK CeKCyanbHUH Hamaj i 3TBaNTyBaHHA. BOHO B OCHOBHOMY KOPIHHTHCA y
HepiBHUX NPaBOBMX BiTHOCHHAX, L0 CHPUAIOTH MOJNAPU3aLil BIIMIHHOCTEH Mk
cTamsIMH. Xo4a TeHJIepHe HAaCWILCTBO MOXeE BinOyBaTHCs B Iy OmivHIN
00CTaHOBIIi, BOHO 3HAYHOIO MIPOIO KOPIHWTHCS B MO3MILi IIPHUILy CTUMOCTI 10
HAaCWIbCTBA B CiM’i, B CYCIUIBCTBI Ta B JepiKaBi, MPHU3BOIIYN JO TEHJEPHOTO
qucOanancy Ta AW CKp MMIHAL] 32 CTaTeBOIO 03HAKOIO.

JleMOKpaTH4HI TEpEeTBOPEHHS, Ha LUIIX SKHX CTalla | Hama KpaiHa,
3y MOBMJIH IIOCHJICHHS yBarul y psJIOBUX CTPYKTYp 10 IUTaHb TeHIep HOT piBHOCTI,
IHTerpyBaHHs TeHAEPHUX MIIXOMiB y BCi cdepH CyCHiIbHOTO KHTTA. Ypsa
Vikpainn B3sB Ha cebe MiXKHApOAHI 1 HaIlOHAIbHI 3000B’s3aHHS IIOJO0
JOTPHUMaHHS NP MHIMITY PIBHOCTI MK >KiHKaMH 1 yosoBikamu. | ocobnuBy yBary
Cy CIIUILCTBO Ma€ NP MLUTHTH TEHAEP HOMY HACHIBCTBY , BUIIAJIK U SKOTO, Ha JKallb,
JTIeK0 HEMIOOAWHOKI B HAIIIK KpaiHi.

CiM'sl € TOJIOBHUM MiCIIeM HacCWIbCTBa. BoHa roTye CBOiX WIEHIB A0 KUT TSI
B CyCIHUIbCTBI, 3aKJafae T'eHAEpHI CTepeOoTHIH, FeHAepHUH po3noain mpami. B
CiM'i BinOyBaeThCa HACHIBCTBO (ismune (heTmuma, iHQaHTHLIMI), CEKCyalbHe
(3rBaTyBaHHs, iHIECT,) i, MOHAA yce, ICUXOJOriyHe. Bijx mcuxonoridxoro a6o
EeMOLIIHHOTO HACWIIBCTBA CTpaXJa€ BEMMYE3HA KUTBKICT JKiHOK. Yacto BOHO
OyBa€ HENOMITHUM JUIsl OTOYYIOYHX, aje MO)Ke Ha0yBaTH HaBiTh OLIBII CTparlHi
i oOypmuBi ¢opmu, Hi’k HacwiabcTBO ¢izmuHe. lle Moke OyTm 0OMeKeHHS
CcBOOO/IM, PHUMY COBi IUTIOOH, SIKi BIIAIITOBYIOTHCS CIMER 0€3 3TOAH JKIiHKH,
nmo30aBieHHs DKi, MO30aBICHHS MEIWYHOI JOTOMOTH, PI3HOMAHITHI IOTPO3H,
nocTiiiHi oOpasu i 3HeBara. llle onHiero hopMoIo reHIep HOro HaCHIILCTBA B CiM'T
€ TpSIMHA KOHTPOJIb JKIHOYOI CEKCYaabHOCTI: MPUMYCOBI a0OPTH 1 Ip UMY COBi
BariTHOCTI.

Ane oTpiOHO TaKOX 3a3HAYUTH, HACIIHCTBO B CiM’1 HE MO>KHa MOBHICTIO
OTOTOXKHIOBAaTH 3 TEHJIEPHUM HACHIBCTBOM, ad0 HACHIBCTBOM Y CTaBJICHHI 110
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