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XAPAKTEPUCTHUKA 3ABJAAHDB IIIAI'OTOBYOI'O INTPOBA/I’KEHHSA
YEPE3 IPU3MY 3ABJAHHS IUBIJIBHOT'O CYJOUYNHCTBA

B crarTi 3pilicHeHO JOCTIKEHHS 3aBJaHb IHCTUTYTY I1IT'OTOBYOTO MPOBAKCHHS
4yepe3 NpU3My 3aBIaHHs IMBIIBHOTO CYIOYMHCTBA Ta BUSBICHHS OCHOBHHX pPUC
JIAaHOT MpOoIeCyaIbHOT CTaIil, IO € XapaKTepHUMH s ii nmpaBoBoi mpupoan. HeoO-
X1IHICTh MITOTOBKHU CIPaBH J0 CYJ0OBOTO PO3IIISAY B MPOLECYalbHIN HayIll 3aBKAH
BU3HABAJACh HEBiJ €MHOIO Ta HEOOXIJTHOIO CTaIi€r0 Oymb-sIKOI raly3i mpouecyab-
Horo mpasa. L{inkom 3po3ymisio, mo 6e3 SKICHOI MiArOTOBKU CIIPaBHU 110 ii MOxab-
IIOTO BHPILICHHS B CYyJI0BOMY 3aCiaHHI, HEMOXKJIMBO JIOCSTTH HE JIUIIC BUKOHAHHS
OCHOBHOTO 3aBJIaHHSI IIMBITLHOTO CYTOYMHCTBA, aJIe 1 B3araji — BiJIHOBUTH MTOPYIICHI,
HEBU3HAHI a00 OMOPIOBaHI MPaBo, CBOOOTY UM IHTEpeC.

ABTOpaM¥ IPOBEACHO JOCIIIKCHHS HASBHUX HAyKOBHUX HAIIPALIOBAHb BITUN3HSI-
HUX HAYKOBIIIB-TIPOIIECYATICTIB 3 TEMATUKH JIaHOT pOOOTH, SIKE TTOKa3ajo, IO BYCHI
JICII0 BTPATIIN HAYKOBHH IHTEpPEC J0 MAHOTO MPOIECYaTbHOrO iHCTUTYTY 1 HOTO
BUBUCHHSI B JITEpaTypi MPOBOAUTHCS NOCUTH MacwBHO. Ha aymKy aBTopiB, Taka
CHUTYyaIlisl TIOB’s13aHa 3 XHOHOIO TYMKOIO PO 3HAYHY MOMIOHICTB, (2 B YOMYCh HaBiTh
1 TOTOXKHICTB) MPOIIECYaTbHOTO SIBUIIA ITiITOTOBYOTO MPOBAKEHHS — IIPOBAKCHHIO
y CIIpaBi JIO CYJIOBOTO PO3IVIsINY, sike periameHTyBaiioch HopMmamu LIITK Ykpainu
B IIONIEpeHil Horo penakiii. B Toif sxe yac, miaroroBue MpoOBaKEHHS B LUBLIb-
HOMY CYJOYMHCTBI B TOMY BUTIISIMI, B SIKOMY BOHO Ha CHOTOHI 3aKpiIUICHE HOPMaMHU
LIMBITEHOTO TIPOIECYaTBHOTO KOJCKCY YKpaiHH, € HOBEJIOI0 IUBUILHOTO IPOIIECY,
OCKIJIbKH Yy TIOTIepeHii pepakiii HaBeACHOTo BHIIE MPOLECYyaTbHOTO 3aKOHY, Mif-
TOTOBKA CIPaBH IO CYIOBOTO PO3DISAAY OOMEKyBajach JIMIIE ITiATOTOBUYAM CYIO-
BUM 3aciJlaHHM, SIKE MaJI0 Ha METi 3’sCYBaTH MOXIUBOCTI BPETYIIOBaHHS CIOPY
JI0 CYJOBOTO PO3IVISITy a00 3a0€3IMeUnTH MPAaBUIIbHE Ta IMIBUIKE BUPIMICHHS CIIPABU.

B crarTi mpoBeieHo CIIBCTABICHHS 3aKPITNIEHUX HOPMATUBHO 3aBJIaHb ITiITOTOB-
YOro MPOBaJPKEHHS 13 OCHOBHUM 3aBJIaHHSM IIMBUILHOTO CYTOYMHCTBA Ta cHopmo-
BaHO BUCHOBOK IIPO T€, IO ITOCTAITHE BUKOHAHHS KOXXHOTO 3 HUX IiJIBUIIYE IMIAHCH
CTOPIH CIIOpY Ha CHpPaBEIUBUM, HEYNepeHKSHUH Ta CBOEYACHUN PO3MIS 1 BUPI-
IICHHSI [IUBLILHOT CIIPABH.

3a pe3ynpraTaMi BUKOHAHOTO JOCIIIKEHHST aBTOPH JOXOISTH BUCHOBKY IIPO T€,
IO MiATOTOBYE MPOBAPKCHHS SIK MPOIECyalbHUIl IHCTHUTYT, 3aiiMa€e OnmHE i3 IICH-
TpaJIbHUX MiCllb B CTPYKTypl LUBUIbHOrO mpaBocyias. OOIpyHTOBYETbCS JAHHMA
BHCHOBOK 30KpeMa THMH OOCTaBUHAMH, IO peatizallis 3aBIaHHs [IUBUILHOTO CYJIO0-
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YHHCTBA HEMOJKJINBA 0€3 TOCATHEHHS 3aBIaHb, BU3HAYCHUX 3aKOHOAABIIEM JUTS TAaHOT
cTafil nuBiNbHOTO Tporiecy. [lpu mpoMy, TOMyIIeHi CyJOM MOMHIIKA TIPH OCTaTOU-
HOMY BH3HAUCHHI ITPEeIMETa CIIOPY Ta XapaKTepy CITIiPHUX IIPAaBOBITHOCHH, ITO30BHUX
BAMOT Ta CKJIQAy YYaCHHKIB CyZOBOTO IIPOIIECY, HE 3MOXYTh OyTH BHIIPABICHIMU
i 9ac CyIOBOTO PO3MILIAY CIOPY Ta MPH3BEAYTh ad0 K 10 33J0BOJICHHS HEOO-
IPYHTOBAHOTO IT030BY, 200 HABIIAKH — JI0 OE3IIiICTaBHOI Bi]MOBH B 3aXHCTi peabHO
MOPYIICHOTO, HEBU3HAHOTO YH OCIIOPIOBAHOTO IIpaBa, cBOOOIM abo iHTepecy.
Knrwouosi cnoea: npeomem cnopy, nio2omosue npo8aodicenHs, n0308Hi UMO2U,
810600U, pO32/1510 CRPABU NO CYMI, YUBLIbHE CYOOUUHCMBO, CMAOIsl YUBLIbHO20

npoyecy.

Yasynok M. M., Boiko V.B. Characteristics of tasks of preparatory
proceedings through the prism of the task of civil proceedings

The article examines the tasks of the institute of preparatory proceedings through
the prism of the task of civil proceedings and identifies the main features of this
procedural stage, which are characteristic of its legal nature. The need to prepare
a case for trial in procedural science has always been recognized as an integral
and necessary stage of any branch of procedural law. It is clear that without quality
preparation of the case for its further resolution in court, it is impossible not only
to achieve the main task of civil proceedings, but in general — to restore violated,
unrecognized or challenged rights, freedoms or interests.

The author conducted a study of existing scientific developments of domestic
scholars-proceduralists on the subject of this work, which showed that scientists have
lost some scientific interest in this procedural institute and its study in the literature
is quite passive. According to the author, this situation is due to a misconception
about the significant similarity (and in some ways even identity) of the procedural
phenomenon of preparatory proceedings — the proceedings before the trial, which
was regulated by the CPC of Ukraine in its previous version. At the same time,
preparatory proceedings in civil proceedings in the form in which it is currently
enshrined in the Civil Procedure Code of Ukraine, is a novelty of civil proceedings,
as in the previous version of the above procedural law, preparation for trial was
limited to preparatory hearings, which aimed to clarify the possibility of resolving
the dispute before the trial or to ensure the correct and prompt resolution of the case.
The article compares the statutory tasks of the preparatory proceedings with
the main task of civil proceedings and concludes that the gradual implementation
of each of them increases the chances of the parties to a fair, impartial and timely
consideration and resolution of civil cases.

According to the results of the study, the author concludes that the preparatory
proceedings as a procedural institution, occupies one of the central places in
the structure of civil justice. This conclusion is substantiated in particular by
the fact that the implementation of the task of civil proceedings is impossible without
achieving the objectives set by the legislator for this stage of civil proceedings.

At the same time, mistakes made by the court in the final determination
of the subject of the dispute and the nature of the disputed legal relationship, claims
and composition of the participants in the trial will not be corrected during the trial
and will lead either to satisfy an unfounded claim or, conversely, actually violated,
unrecognized or disputed right, freedom or interest.

Key words: the subject of the dispute, preparatory proceedings, claims, challenges,
consideration of the case on the merits, civil proceedings, stage of the civil process.

IMocTranoBka npodiaemu. [Tounnaroun 3 24 nrotoro 2022 poky YkpaiHa 3iIITOBXHYJIACh 13
Ha/I3BUYAHHO TSDKKUAM, BUCHAKIINBUM Ta HEOC3MIEIHNM BHITPOOYBAHHAM — BiTKPHUTOIO Ta 3yXBAJIOO
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30poiiHoK0 arpeciero Pocitickkoi Deepartii, sika mocTaBWIIA IMi]1 3arpo3y ICHYBaHHS HAIIOT IepKaB-
HOCTI, HE3AJICXKHOCTI Ta TPOMAITHCHKOTO CYCITUILCTBA B IJIOMY. AKTUBHI 00MOBI J1ii Ta mojasibIie
BBEJICHHS Ha BCil TepUTOpIi HAIIOT JiepKaBH BOEHHOTO CTaHY, 3MyCHJIM BCi 0€3 BUHSTKY JiepKaBHi
Ta TPOMAJCHKI IHCTUTYIII] CTaTH Ha 3aXUCT KPaiHU BiJ 3arapOHMKA, IEPEOCMHUCIUTH iCHYIOU] KOH-
nentii poOoTH Ta PyHKIIOHYBaHHS Ta MPUCTOCOBYBATH CBOKO JIiSUTBHICTh O HOBHUX pealliid JKUTTSL.
IIpe3unent Ykpainu, BepxoHa Pana Vkpainu ta Kabiner MinicTpiB Ykpainu BumyIieHi Oymu
TEPMIHOBO PO3MOYATH PO3POOKY Ta MPUHHATTA Y MEXax CBO€T KOMIETEHIIIT HEOOXiTHUX Ta aKTy-
QIBHUX JJIs1 PEaIbHOTO 4acy HOPMATHBHO-IIPABOBUX aKTIiB, CIIPSIMOBAHMX HA CTBOPEHHS TAKOIO
MPABOBOTO TIOJIS, SIKE JO3BOJILIO O MaKCUMAaJIbHO €(DEKTHBHO PETYIIOBATH CYCIUIBbHI BiIHOCHHH
B YMOBaXx BiliHH, 3a0€31eUyI0uH (DYHKI[IOHYBaHHS BiliCEKOBO-TIPOMICIOBOTO KOMILICKCY i 000pOH-
HOI TIPOMHECIIOBOCTI, HAIlIOHAJIBHOI EKOHOMIKH, arpapHOTO CEKTOpY, CpepH COIialbHOTO 3aXUCTY
1 MEJTUITMHH, 1 B3araii — Gpi3uaHoi Oe3MeKH rpOMaIsH, IHO3EMIIIB Ta araTpu/IiB, IKii nepedyBaroTh
B KpaiHi, a TAKOXK ICHYBaHHsI BCiX 0€3 BUHATKY Cy0’ €KTIB MPU3BAHOTO 1 IMyOIIYHOTO TpaBa.

CyzoBa rijika BiIaJ iy He cTajla BUKIIOUEHHSM 13 JaHoi cutyalii. [lonpu icHyBaHHS peanbHOT
3arpo3u KUTTEO Ta 3/I0POB 10 TPAIliBHUKIB CYJIOBUX aJIMiHICTPAIlil, MiCIIEBUX 3arajbHUX Ta CIICIli-
aNi30BaHUX CY/iB, OpraHizallis iX poOOTH Ta BiANPABICHHS CyIOYMHCTBA MIPOJOBKYBAJIOCH 3/iHC-
HIOBATHUChH Y TUX aJAMiHICTPaTUBHO-TEPUTOPIATBbHUX OIUHHUIIAX, SIKI BOPOT HE 3MIT 3aXONUTH a00 X
OKYITyBaB YacCTKOBO. 3TiHO CTAaTHCTHYHUX JAHMX, 32 Iepiox 3 24 moToro a0 2 TpaBHs 2022 poky
cypamu Ykpainu Oyio yxBaneHo 769 650 pilleHs, 3 SIKUX JICBOBY YacTKy CKJIQAAIOTh PILLICHHS Mic-
1eBux 3aranbHux cyfaiB — 450 515 [1]. Takum yuHOM, HaBiTH B YMOBaX BOEHHOTO CTaHy CyJ0Ba
TiIKa BIIAJIX 3aJIHMIIA€THCS TAPAHTOM CIIPABEIIMBOTO, HEYIIEPEIKECHOTO Ta CBOEYACHOTO PO3IIILY
i BUPIIICHHS NUBUIGHUX CIpaB. B 1bOMy 3B’SI3Ky, BOKIMBUM IUTAHHSIM CHOTOJICHHS € IPOIOB-
JKCHHS BITIM3HIHOIO HAyKOBOIO CIITFHOTOO MOMNIYKY HAHOLTBIT ONTHMATBHUX 3aXO0IIB MO Y0CKO-
HAJICHHIO IIMBIIHFHOTO TIPOIECYabHOTO 3aKOHOIABCTBA 3 METOIO €(EKTHBHOTO JOCATHEHHS HOTo
3aBJIaHb 32 Oy/Ib-KO1 CKOHOMIYHO UM CYCHUIBHO-TTONMITHYHOT cuTyaltii. [Ipu oMy, BIOCKOHATICHHS
noTpeOyIOTh K BIIHOCHO HOBI (TIIATOTOBYE MPOBAKEHHS ), TAK 1 JIOBOJI YCTaJICHI MPOIeCyalbHi
IHCTUTYTH (3aBIaHHS Ta OCHOBHI 3aCa/IM ITUBUIBHOTO CYIOUYHHCTBA).

AHaJi3 ocTaHHiX 1ocaimkens i mydaikaniii. Ciix 3ayBaskuTH, 0 TPOoOIEMaTHKA iIHCTH-
TYTy MiATOTOBYOTO MPOBAPKEHHS MICIIsl HOTO BBEJIEHHS Y TIPaBOBE TOJIe LIUBUILHOTO MPOIIECy-
aIBHOTO 3aKOHOJABCTBA JOBOJI MACHBHO JOCHIKYEThCS BUCHHUMU-IIPABHUKAMH KiJIbKA OCTaH-
HiX pokiB. JlaHa oOcTaBUMHA, Ha HAIly TYMKY, MOXXe¢ OyTH BHKJIMKaHAa 30KpeMa THM (hakToM,
IO cepell HAayKOBIIB iICHYE JAyMKa MpO 3HAYHY MOAIOHICTh, (2 B YOMYCh HaBiTh 1 TOTOXHICTb)
MPOIECYAIBHOTO SIBUIA IMiATOTOBYOTO MPOBAKCHHS — MPOBAKECHHIO y CIIPaBi 0 CYJOBOTO
po3rsmy, sike permamentyBanoch Hopmamu LITTK Ykpainu B momepenHiii #oro penakmii, 4uH-
Hid g0 15.12.2017 poky. OnHak, 1aHa MO3MIlisA € HE 30BCIM OOIPYHTOBAHOIO, 3BaYKAIOUYHM Ha
Pi3HI 3aBIaHHS BHIICHA3BAHUX IPOIECYabHUX KAaTETOpii, a TaKOK IPUHIIMIIOBO HOBHUH Mij-
XiJ] 10 TPOLEYyPH TPOBEJCHHS MiJrOTOBYOTO 3acCillaHHs Ta CcIioco0y JOHECCHHS YYaCHUKAMHM
CIpaBH J0 CyIy CBOiX IMPaBOBHX MO3HIIH MO cyTi criopy. OnHaK, HE3BaXKaroUH Ha 1€, BUBUCHHS
IIJITOTOBYOTO TPOBAKEHHSI BCE K BIJIOYBAa€ThCS BUCHHMH SIK NMPHU OE3MOCEPEIHHOMY JIOCII-
JUKEHHI TAaHOTO TMPABOBOTO SIBUINA, TaK i B HAYKOBHX IpAIlsiX, CIPSIMOBAHUX HAa BHUBYCHHS
[UBUTLHOTO MPOIIECYaTbHOIO MpaBa B IIOMY. 30KpeMa, eBOIIOLIs MOJENi, Cy4acHHH CTaH Ta
3aranbHa MpoOJeMaTHKa MirOTOBYOTO MPOBAKCHHS B IUBUIBHOMY CYIOUMHCTBI JOCITiIXKyBa-
muck 'ymuk A. T [2], Han-Hanko 0. 1O. [3], [4], Kapmaza O. O. [5], Jlycnenuxom 1. /1. [6],
Kpapuyn 3. B. [7], lHanoaiom M. M. [8], I3apoBoto I. O. ta Xanuk-Ilocnonitak P. 0. [9],
Babaesoro O. B. [10], a TakoX 1HIIMMH HAayKOBISIMHU-TIPOLIECYaJIiCTAMHU.

MeTor0 €TATTi € MOCHI/DKCHHS 3aBHaHb IHCTHTYTY ITirOTOBYOTO IMPOBAKCHHS dYepe3
NPU3MY 3aBIaHHS [UBUIBHOTO CYJOYMHCTBA Ta BUSBICHHS OCHOBHUX PUC JAHOI MpOIeCyaIbHOL
CTaIii, 1110 € XapaKTePHUMHU JIJIs 11 TpaBoBOi Mpupou. Peaizaiis 7aHOT METH 1acTh 3MOTY BH3Ha-
YUTH MICIIE JAHOTO MPOIIECYaTbHOTO IHCTUTYTY B CTaIHHIN CTPYKTYp1 UBIILHOTO MPABOCYJIS.

OcHoOBHI pe3yabTaTh Aoc/ilKeHHs. [[UBiIIbHE CyI0YMHCTBO SIK OKpeMHUi Ta 000co0IeHU I
MOPSZIOK PO3MIISAY CYCIUTBHUX CITOPiB, BIZIPI3HSAETHCS BiJl 1HIMX (OpM HAIIOHAJIBHOTO IPaBO-
CY[UIS CBOIM 3aBIaHHSM Ta IPHHIIUIIAMH, 1110 3aKpirieHi B LluBimpHOMY mponecyanbHOMY KOJCKCi
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Vkpainu [11]. 3okpema, 3rigao 4. 1 cr. 2 HIIK Ykpainu, 3aBnaHHSIM IUBUIBHOTO CYJAOYHWHCTBA
€ CTIPaBETMBHH, HEYTIEPEIKCHNH Ta CBOEYACHUH PO3IIIS 1 BUPIIICHHS IUBUTBHUX CIIPaB 3 METOIO
e(DeKTUBHOTO 3aXWCTy MOPYIIEHUX, HEBU3HAHUX a00 OCIIOPIOBAHMX TpaB, CBOOOJ YW IHTEpECiB
¢i3naHuX 0ci0, IpaB Ta iHTEpECiB IOPUANIHUX 0Ci0, IHTEPECiB ACP/KaBH.

Jlane 3aBaHHs € yHIBEpCaIbHOI IMIIEPAaTHBHOIO KOHCTAHTOIO, 1110 BOAYAETHCA 13 HOPMHU 4. 2
JIAaHO1 CTaTTi, KO0 BU3HAYCHO Oe3aIbTepHATUBHUI 000B’A30K Cydy Ta YYaCHHKIB CyI0BOIO MpPO-
Lecy KepyBaTUCs 3aBIaHHIM IUBUIBHOTO CYIOYMHCTBA, KE MPEBANIOE Hall Oynb-SKUMHU 1HITUMH
MIpPKYBaHHSIMH B Cy10BOMY Tpotieci. OCKiIbKH HUBUIBHUHN MPOLEC, [K 1 1HILI MPOLIECH TaTy3eBOro
CYIOYMHCTBA (aMIHICTPaTUBHOIO, IOCIOIAPCHKOr0, KPUMIHAIBHOTO) TOAUICHUNA Ha cTafii, oye-
BUIHUM € 1 TOH (hakT, mI0 MiAroToBYe MPOBaHKECHHS IOBUHHO y TOBHOMY 00CsI31 MiAIOPSAKOBYBa-
THUCh 3aTaJbHAM MPUHIIUIIAM [IUBLUIFHOTO CYIOYMHCTBA, a CyJI Ta YYaCHUKH CIIOPY, Ha IOMY eTarli
MTOBHHHI CTIPSIMOBYBATH BC1 CBOI ITpoIIeCcyabHi il Ta pillleHHs Ha CIIPaBEAINBHI, HEYTIEPEIKCHU I
Ta CBOEYACHUH PO3IIISA 1 BUPIIIICHHS! KOHKPETHOT IMBIJILHOT CIIpaBH.

O3zHaueHN 000B’S30K TOKIIAJCHO Ha BCIX Cy0’€KTIB HE3aJIeKHO BiJ| X MPOIECyaIbHOTO
CTaTycy y CHpaBi: sIK Ha I03MBada, TaK 1 Ha BiNOBiga4a abo X TpeTr ocoly. [IpumiTHEM € 1 Ta
oOcTaBWHA, 10 MpaBoBa KOHCTPYKIis 4. 2 cT. 2 IIIK Ykpainu cBiquuth npo Oe3amemnsiiiHicTh
3aKpIIJICHOT 3aKOHOIaBY0T HOPMH, OCKUTBKU HE TIepe0auac JKOIHUX «aJiey, «SIKII0» «y BUTIAJIKY»
1 ToMy Tofi0He, a TakoXK aOCONIOTHO HE Oepe J0 yBaru BOJIEBUSBICHHS Oyllb-KOTO 13 YYaCHUKIB
CYJI0BOTO Ipolecy. 30KpeMa, sIKIO MO3UBaY, MMOJAa0uX IT030BHY 3asBY JI0 Cydy, CBiloMO Oepe Ha
ceOe 3000B’s13aHHsI JOTPUMYBATHCh BCIX MEepen0avYeHuX MpolleCcyalbHUX MPABHI, AaHAJIOTIYHO SIK
1 TpeTs ocoba, sika Moja€ 3asBy Mo BCTYI y CIPaBy Ha CTOPOHI 1o3uBaya abo BiJAIOBiIayda, TO Bif-
MOBiIaY, a TAKOXK TPETsl 0c00a, SIKY 3aIyUeHO J0 YJIaCTi YXBaJIOIO CYAY, BCTYHAIOTh Yy CIIp B MpHU-
MYCOBOMY TOPSIIKY i PO JOOPOBUIBHICTE JOTPUMAHHSI HUMH BCiX MPOLECYATEHUX MOJIOKECHB Ta
CTIPSIMYBAHHS CBOIX Jiff Ha TOTPUMAaHHS 3aBIaHHS IUBLUTEHOTO CYJOUYMHCTBA MOBA 3BICHO K HE ire.

[Tigroropye MpoBaPKEHHS B CBOIO YEPry, Ma€ CBOI YiTKO BU3HAUCHI 3aB/IaHHS, SIKi € Xapak-
TEPHHUMHU JIMIIE JUIs JaHOT cTafil cynoBoi cripaBu. Tak, 3a 4. 1 ct. 189 LIIK Ykpainu, 3aBnanHsIMEU
MiATOTOBYOTO MPOBAKEHHS €:

1) ocrarouHe BU3HAYCHHS MPEIMETA CIIOPY Ta XapaKTepy CIipHUX IPaBOBiTHOCHH, ITO30B-
HUX BUMOT Ta CKJIQJly YYaCHHUKIB CyJIOBOTO TIPOIIECY;

2) 3’sicyBaHHS 3alepeyeHb MPOTH MO30BHUX BHMOT

3) BU3HAuYEHHSI OOCTABHH CIPAaBH, SKi MiIJISATal0Th BCTAHOBJIICHHIO, Ta 310paHHs BiAIOBI/I-
HHX JIOKa3iB;

4) BUPpIIIECHHS BiJIBO/IIB;

5) BH3HAUCHHS MOPSIKY PO3IILY CIPABH;

6) BUMHCHHS IHINWX Jiil 3 METOK 3a0e3MeYeHHs MPaBUIBHOTO, CBOEYACHOIO 1 Oe3mepe-
IIKOJTHOTO PO3TIISIAY CIIPABH IO CYTI.

i Toro, o0 oxapakTepHu3yBaTH BCi BHICTICPENIIYCHI 3aBIaHHS 3 MO3MINT X BIAMOBII-
HOCTI 3arajbHUM 3aBJaHHSIM [MBIJILHOTO CYJJOYMHCTBA, PO3TIITHEMO OKPEMO KOXKEH 13 IMyHKTIB Ta
MPOAHAITI3YEMO SIKi TIPUHITMITY ITUBUILHOTO CYIOYMHCTBA 3aKJIaJICHO Y X 3MICT.

Sk BOayaeThCs 13 MEPIIOTo 3 MEPENiKy 3aBIaHHS, B MJITOTOBYOMY TPOBAKCHHI CYIl Ma€e
OCTaTOYHO BU3HAYUTHUCH 13 MPEIAMETOM CIOPY Ta XapaKTepoM CIIPHHUX MPaBOBIAHOCHH, MO30B-
HUMM BUMOTaMH, Npej’ SBICHUMH MO3MBAYeM Ta CKJIAJO0M yYacHHUKIB, SKi MalOTh OyTH 3aIydeHi
JI0 y4acTi B cyoBomy npoteci. LlinkoM o4eBHIHO, 1110 JaHE 3aBAaHHS € 0a30BUM JJIsi BA3HAYCHHS
CYIIOM B TEpUIy Yepry HasBHOI MOXIIMBOCTI JI0 3aXMCTy MOPYIIEHOT0, HEBU3HAHOTO YU OCIOPIO-
BaHOTO IpaBa, Ipo IO i MPOCHThH Mo3MBad. JaHe MUTaHH:], HE3BaXKAIOUM HA HOTO 3MaBaiocs O
CIIEMCHTApHY CyTb, 1HOI BUKJIMKAE CKIAIHONI HABITh Y JOCBIMYCHUX CYA[IB, CBITYCHHSIM YOTO
€ 3HaYHA KUTBKICTh MOCTaHOB BepxoHoro Cyay, B SKUX BHIIPABISIFOTHCS MOMIUIKH, JOITYIICHI
B Iill YACTHHHU CYJIaMH ITePIIOl IHCTAHIIIT.

3okpema, B moctaHoBi Bepxosroro Cyny y ckiani koinerii cyjiiB KacarriitHoro rocromap-
ceKoro cyny Bia 14 BepecHs 2021 poky (ciipaBa Ne 909/243/18) cyn kacaiiitHOi iHCTaHIIT BUMYIIIe-
HUH OyB pO3TIIYMauUTH Pi3HUINIO MK IIPEIMETOM CIIOpPY Ta IPEIMETOM IT030BY BKa3aBIIH, 1[0 Ha
BiZIMiHY BiJl IEPIIOTO TOHSTTSL, IMiJ] IKUM CIIiJI pO3YMITH MaTepialbHO-IPABOBUH 00 €KT, 3 IPUBOAY
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SIKOTO BUHUK MTPAaBOBUI KOHQIIIKT MiXK ITO3WBAYEM 1 BIIMOBIIa4eM, TIPEAMETOM TI030BY € Oe3roce-
pPeIHBO MaTepialbHO-IPaBOBa BUMOTA I03MBaya JIO BiAMOBIAaYa, MIONO SIKOT 0c00a 3BEpTAEThCS
JI0 Cy[ly 3a 3aXHCTOM CBOiX TpaB 4d iHTepeciB. [Ipu 11bOMY, CyZOM HaroJomieHo, Mo MmoaioHa
MpaBa MO3MIis MO0 BIIMIHHOCTEH MiX CYTTIO BHIICBKa3aHUX IMOHATH BXKE paHilie Oyia BUKIA-
JeHa y noctanosax Bepxosuoro Cymy Big 12.06.2019 y crpasi Ne 916/542/18 ta Bix 01.08.2019
y crpai Ne 916/1743/18 [12].

be3 mpaBUIBHOTO BU3HAYCHHS MIPEAMETA CIIOPY, @ TAKOXK XapaKTepy CIIPHUX MPaBOBIIHO-
CHH CyJI HE MaTUME 3MOTH e€()EKTUBHO 3aXMCTUTHU MOPYIICHE, HEBU3HAHE UM OCIIOPIOBAHE MPABO,
cBO0Oy 4M IHTEpeC, 110 B CBOIO Uepry 3BeJe HaHIBELb YBECh CYIOBHI MPOLEC Yepe3 HEeAOCAT-
HCHHS OCHOBHOTO 3aBJIaHHS IIMBITBHOTO CyIOYHHCTBA. ToMy Hemapemuo Bepxosuuii Cyn HEOHO-
Pa30BO HATOJIONIYBAB, IO IMOHATTS «IOPUIUYHHUHA CITiP» Ma€ TIIYMAUYUTHCS IIHPOKO, 3 OTNIAY Ha
miaxin €BpOnechKOro Cymy 3 MpaB JIOAWHU O TIIYMAueHHsS MOHATTS «CIip Ipo mpaBoy (. 1
cT. 6 KoHBeHIIiT Tpo 3aXKCT MPaB JIFOJWHU 1 0CHOBOTIOIOXKHUX cB00O ). 30kpema, €CI1JI 3a3HavwmB,
0 BiAMOBIIHO 10 qyXy KOHBEHIIT MOHSTTS CIIOPY MPO MPaBO MAa€ PO3MISIATUCS CYTHICHO, a HE
(dhopmaitbHOY [13]. 3 omisiay Ha 1€, BU3HAUSHHS ITPEMETa CIIOPY Ta HOTo MPUPOIH, 3aKOHOIABIIEM
a0COoIIFOTHO OOTPYHTOBAHO OYJI0 BiJIHECEHO JI0 3aBllaHb, BUKOHAHHS SIKHUX € OLIJTFHUM came CTaii
MIiITOTOBYOTO MPOBAKCHHS.

BipHe BU3HAUCHHS CYIOM MPEAMETY CIIOPY, IPEIAMETY IMO30BY, a TAKOXK IIPABOBOI MPUPOIU
CHIPHUX BITHOCHH Ja€ MOXKIIUBICTh Cydy Ha CTa/ii MiroTOBYOTrO MPOBAPKEHHS OIL[IHUTHU 3asBJICHI
MO30BHI BUMOTHM Ha TIPEIMET iX CIIBBIJIHOCHOCTI 3 BUIIE MEPETIYCHUMH KareropisMu. [HmmMu
CIIOBaMH, CY[I, HE IEPEXOISTUU 10 OE3MM0CEePETHHOTO BUPIIICHHS IIUBUTHLHOT CIIPABH, MOYKE OI[IHUTH
BIZIMOBIHICTE XapakTepy MOPYIICHOTO, HEBU3HAHOTO UM OCIIOPIOBAHOTO IIpaBa Tiil MaTepialib-
HO-TIPABOBIH BMMO3i (BUMOTaM), sIKi MO3KMBaY CTaBHUTh J0 CYAy Y CBOIi MO30BHIN 3asBi. Baxkiu-
BICTH JAaHOTO KPOKY MOBHICTIO KOPEIIOETHCA 13 3aBIAHHSIM [UBLIFHOTO CYJOYNHCTBA CIIPABEIINBO
Ta CBOEYACHO BHUPIIINTH [IUBUTLHUH CITiP, OCKUIBKY aHAI3YIOUX TT030BHI BUMOTH Y IMiITOTOBYOMY
MIPOBA/DKCHHI, CyJl MOXKE MPHUUTH JI0 BUCHOBKY TPO TIOJAHHS MMO3UBAYEM 3aBilOMO OE3ITiICTaB-
HOTO TI030BY, TI030BY 3a BIJICYyTHOCTI MPEIMETa CIIOpy a0 y CIOpi, SKUH Ma€ OUYEBUIHO IITYYHHUH
xapakrtep. B cBoro gepry, Taki mii srigmo m. 3 4. 2 ct. 44 LIIK VYkpainu, cynepedars 3aBIaHHIO
[UBIILHOTO CYIOYMHCTBA i € POPMOIO 3JTOBKUBAHHS MPOIECYaTbHUMH [TPABAMH, Ta MOXKYTh MaTH
BIJINOBIIHI mporiecyanbHi Hachiaku. Tak, 3rigno m. 1 4. 4 ct. 135 HIIK Ykpainu, sKio mo3oB Mae
O3HAKH 3aBiJJOMO O€3MiJICTABHOTO a0 1HII O3HAKH 3JIOBKMBAaHH: MPAaBOM Ha MO30B, 3a KIIOIO-
TaHHSM BI/MOBia4a, Cyl Ma€ MpaBo 3000B’sI3aTH MO3MBaYa BHECTH Ha JICTIO3UTHUI PaXyHOK CyAy
TPOIIOBY CyMYy JUIsl 320€3IEUeHHS MOXKIIMBOTO BI/IIIKOTyBaHHsI MaiiOyTHIX BUTpPAT BiJIIOBiga4Ya HA
npodeciiiHy MpaBHUYY IOMOMOTY Ta IHIIMX BHUTPAT, SIKI Ma€ IMOHECTH BIAMOBINAY y 3B’S3KYy i3
PO3IIISIIOM CIIpaBH (3a0e3IeUeHHs BUTPAT Ha podeciiHy MpaBHUTY AoroMory). KpiM Toro, sKio
MO3MBAY JI0JIaB JI0 3aBiJJOMO O€3ITiICTABHOTO MO30BY OJIHE a00 KiIbKa KJIONOTaHb, Y BiIMOBIIHO-
cti 10 4. 3 ct. 44 LIIK Ykpainwm, cyn 3 ypaxyBaHHSIM OOCTaBUH CIPaBU MA€ MPaBO 3aJTUIINTH O3
po3mAny abo MOBEPHYTH Take KIOMOTAHHS MO3MBady, CKOHOMJISTYM TaKMM YHHOM CBilf ITpoIecy-
aJbHUYN Yac, skuii OyB OW 3aTpadyeHHU Ha HOTO BUPINICHHS HA IIKOJIY CBOEYACHOMY BHUPIIICHHIO
IIUBLIBHOTO CITOPY.

BcTaHOBHBIIIH IPEMET CIIOPY Ta MPEAMET MTO30BY, Cy/I MA€ 3MOTY BU3HAYUTHCH 31 CKIIaI0M
YYaCHUKIB CyJOBOTO MPOLIECY Ta OI[IHUTH YH BIAMOBiAAa€ Cy0’€KTHUI TIepeiK, BKa3aHUH Mo31Ba-
4YeM y M030B1, MPABOBiM MPUPO/Ii CIIPHUX BITHOCHH Ta 3asBJICHUM MTO30BHUM BHMOTaM.

BusnavenHnto cy0’ektHoro ckiany crnopy B LIIK Ykpainu npucBi4eHO OKpeMo AeKisbKa
CTaTei, OCKUIBKH Bl MPAaBHUIILHOCTI MAHOI MpoIecyaibHOI il 3aJe)KUTh BUKOHAHHS 3aBIaHHS
[UBITFHOTO CYIOYHHCTBA B IIiloMy. Ha cTamii miaroroB4oro MpoBaKeHHS CyH 3000B’sSI3aHUM
BCTAHOBUTH UM caMe Ta 0co0a, sika BKa3zaHa y MO30BHIH 3asBi BIAMOBIAa4YeM, TTOBUHHA BiJIMOBI-
JaTH 32 T030BOM. 30Kkpema, Bemmkoro Ilamaroro BepxoBHoro Cyny y mocTtaHoBi Bix 17 KBiTHS
2018 poky y crmpai Ne 523/9076/16-11 Oyio OKpeMOTo HAaroJIOeHO Ha TOMY, IO «BU3HAYCHHS
BIJINIOBIJIa4iB, MpeIMeTa Ta MiJICTaB CIIOPY € PaBOM To3uBavya. HaToMicTh, BCTAHOBJICHHS HAJICK-
HOCTI BIJIMOB1/1auiB i OOTPYHTOBAHOCTI TI030BY O0OB’SI3KOM CY/Y, SIKHH BUKOHY€ETBCS TIiJT 4ac po3-
iy cupasu» [14]. Ilpu npomy, Benmka [lanara 3BepHyna yBary i Ha Te, IO Y MO30Bi, e sB-
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JICHHSI TT030BY JI0 HEHAJIS)KHOTO BIAMOBIJaYa € CAaMOCTIHHOIO Ta 0e33alepeuHor0 MiJCTaBOI0 IS
BiJIMOBH TIO3MBa4Yy B MOTO 33JOBOJICHHI, OKPIM TOTO BHITAJIKy, KOJIM OCTaHHIi BHSBHTH OaKaHHS
010 3aMiHM HEHAJIS)KHOTO BiJIIOBi/laya HaJe:KHUM. Taka mporiecyabHa MOXKIIMBICTD Tiepeada-
yena 4. 2 ¢1. 51 LUK Ykpainu nuire Ha cTaaii miAroToBYOro MpoBaKeHHS 1 10 HOro 3aKiHYeHHS,
a 'y pasi po3nIsay CrpaBH 3a MpaBHJIAMH CIPOIIECHOTO MO30BHOTO MPOBAKEHHS — JI0 TIOYATKY
MEPIIOTO CYA0BOro 3acifanus. [licis 3aKpUTTS MirOTOBUOTO MPOBAHKEHHS CYI MOXKE 3aJIyIUTH
JIO y4acTi y CIpaBi CIiBBiJNoOBiaua abo 3aMiHIOE MEPBICHOTO BiAMOBiAa4a HAJCKHUM BiAIMOBi-
Jla4eM BUKIIIOYHO y pasi, sIKIIO [T03KMBay J0BE/E, [0 HEe 3HAB Ta HE MIT 3HATH JIO ITOJAHHS 030BY
y CHpaBi Mpo MiJICTABYy 3JIyYCHHS TAKOTO CITiBBIJIIOBI/Ia4a YU 3aMiHy HEHAJICXKHOTO BiJIIOBIga4a.

3rigHo 4. 1 ¢1. 52 Ta 4. 1 ct. 53 LIIK Ykpainu, 10 3aKiHUCHHS MTirOTOBYOTO MPOBAKCHHS
MOXYTh BCTYITUTH y CIIPaBy 1 TpeTi 0coOM. SIKIIO K Cy[ IpH MiATOTOBII CHpPABH IO PO3ISAY
BCTaHOBHTB, 1[0 HOTO PIMIEHHs] MOXKE BIUIMHYTH Ha MpaBa Ta 000B’sI3KK 0Ci0, 10 HE € CTOPOHOIO
y CIHpaBi, BiH 3000B’s3aHUH 3aJIyYHTH 1X JIO yYacTi y CIpaBi K TPETiX 0Ci0, SKi HE 3asBISAIOTH
CaMOCTIHHUX BUMOT IIOJIO MpeIMeTa Cropy. B Toif ke yac, He3almydeHHs JI0 y9acTi y CrpaBi Tpe-
TBOT 0COOM Ta PO3IVISII CHpaBu Oe3 11 MOBIJOMJICHHS OOCTaBHUHH CIIPABH, BCTAHOBJICHI CYITOBUM
piIICHHSAM, HE MAaTUMYTh IOPUANYHUX HACTIIKIB IPU PO3IVISIL TIO30BY, IIPE]T’ IBICHOTO CTOPOHOIO,
ska Opalia ydacTh y Il crpaBi, J0 1€l TpeThoi 0codu abo MO30BY, Mpea IBICHOTO II€ Tpe-
THOIO 0COOOI0 JI0 TAKOi CTOPOHH, III0 B CBOIO YEPI'y B JACSKUX BUITAJKAX MOXKE 3HAYHO YCKIIAJIHUTU
MOZIaJIbIIIC TOHOBJICHHS MMOPYIICHOTO MPaBa MO3UBAYA.

Sk 6a4rMoO, Bl BAKOHAHHS JIUIIIE MIEPIIOTO i3 3aKPIIUICHMX HOPMATUBHO 3aBJIaHb ITiITOTOB-
YOro MPOBAKCHHSI, 3aJICKUTh B TIOBHIH Mipi BUKOHAHHS OCHOBHOTO 3aBJIAHHS HUBLIBHOTO CY/IO-
YHHCTBA.

Hactymaum 3aBmaHHSIM Cydy y MiATOTOBYOMY IIPOBA/DKCHHI € 3’ICyBaHHS 3allepedcHb
Bi/IMOBIIaYa IPOTH T030BHHX BMMOT. MIOr0 BHKOHAHHS JIOCSTAEThCA 3a PAXyHOK JOCIiKEHHS
3MICTY BiJI3MBY Ha TI030B BIAIMOBiJa4a, 3anepedcHHs abo 3yCTPIYHOT TIO30BHOI 3as5BH y BHITAJIKY
MOJIaHHS Oy/Ib-SIKOTO 13 BHIIE ITEPETIYeHUX 3asB 110 CyTi ClipaBU. B Tol jxe yac, BUKOHAHHS JJAHOTO
3aBJaHHS MOXKIIMBE JIUIIE Y BUITAJIKy HasIBHOCTI BOJICBUSBIICHHS CAaMOTO BiJIIIOBi/lada, OCKLIBKH 5K
BKazaHO y 4. 4 ct. 174 L{IIK Vkpainu, momaHHs 3a5B 110 CyTi CIIPAaBH € IIPABOM YIACHHKIB CIIPABH.
B nanomy BUMaKy Cya MOXKE JIHIIE IPOTIOHYBATH BiIOBI1auy MHCbMOBO BUCIIOBUTH CBOIO MO3H-
I[iI0 y CIIpaBi, OOIPYHTYBABIIH i CBOIMH 3allepeueHHSIMH Ta HABIBIIM JJOKA3H, SIKi CIIPOCTOBYIOTh
030BHI BUMOTH. Pa3oM 3 TuM, SIKIIO BiAMOBiIa4eM BUCTYIAE IePKABHUI OpraH Yd OpraH Miciie-
BOTO CaMOBPSAYBaHHS, Cyl MOXe 3000B’513aTu IX MOAATH BiANOBIAHY 3asBY MO CyTi CIIpaBU (KpimM
[IO030BHOI 3a5IBH) T4 BCTAHOBUTH TAKUM YHHOM 3MICT 3aIllepeucHb MPOTH MPE]]’ IBICHOTO TO30BY.

3’sicyBaHHS 3alepeveHb BiINOBiIa4a IMPOTH MMO30BHUX BHMOT Ma€ Ha METi BCTAHOBJICHHS
TOTO, YU HE 3JIOBKHBAE MO3MBAY CBOIMH IPOLECYAILHIMHU MPaBaMH Ta YH JIHCHO HOTO I030B
Mae (paKTHqu MiATPYHTS, a TMOPYUICHE, HEBU3HAHE YH OCTIOPIOBAHB MPABO HOTpe6y€ 3aXHCTy Bif
nepxkasu. Llum pocsaraerses, Ak MlHlMyM 3a0e3MeueHHsI CBOEUYACHOCTI posrsy i BI/IplLHCHH}I
[UBLIBEHOI CITPaBH, OCKITBKH B 3aJICKHOCTI BT TPUPOAH npaBa, cBOOOIH UM iHTEpECY, SIKi 3a3HAIN
TPOTHIPABHOTO TOCSTAHHS, CYIl M€ 3MOTY OLIIHUTH HACKIIBGKA ONIEPAaTUBHICTE Y PO3IVISIL CIIpaBU
a00 y BXKHTTI 3aX0/1iB 3a6e3nequHs[ MI030BY CIPHUITUME CPEKTUBHOMY iX 3aXHCTY Ta [IOHOBICHHIO.
Sk TMPHKIIAL, OIEPATUBHICTh BUPILICHHS TO30BY PO Bl}:[16paHH$I JUTHHH BiJl OHOTO 3 0OaThKIiB
y BUIAIKY ICHyBaHHSI peasbHOT 3arpo3u i i KUTTS 1 CIIPaBU MPO 3aXUCT IpaB CIOKHUBAYA
MOBHUHHA OyTH PI3HOI0, 3BAKAIOUU HA TOW (haKT, sIke 3HAYCHHS JJIs 3aXUCTY MOPYIICHOIO IpaBa
Ma€ MIBHUJKE MPUUHATTS CYJJOBOTO PIllICHHS Y KOKHOMY i3 HABEICHHUX MPHUKIAAIB. 3 OISy Ha Ie
MOXKHa KOHCTATyBaTH, IO JaHE 3aBIaHHs ITiIrOTOBYOTO MPOBAPKCHHS OPTaHIYHO ITOETHYETHCS
13 3araJbHUM 3aBIAaHHIM IIUBITFHOTO CYJJOYMHCTBA T4 OPIEHTOBAHE HA TOCSATHEHHS OCTaHHBOTO.

BusHadyeHHs1 00CTaBUH CIIPaBH, K1 MiJISATal0Th BCTAHOBIICHHIO, Ta 310paHHSs BiMOBITHUX
JIOKa3iB, SIK OCHOBOIIOJIO)KHE 3aBIAHHS IiATOTOBYOTO MPOBAKEHHS, MOKIUKAHE 3a0e3MEUUTH
B TIEPIILy YepTy CIIPABENTUBUH 1 HEYTIepeKEHUH PO3IVIST IIMBUTLHOTO CIIOPY, 3MIHCHEHUH 3 TIOTPH-
MaHHSM TIPUHITHUITIB JUCIIO3UTHBHOCTI Ta 3MarajbHOCTI CTOPiH. B paMkax jaHoro 3aBnaHHs, 4. 2
ct. 197 UIIK Ykpainu Bumarae Bij Cyqy 3’sCyBaTH, Yd IMOBIIOMIIIA CTOPOHH TIPO BC1 0OCTaBUHH
CTpaBH, AKi iM BiZioMi, 3’sICyBaTH, Y1 HaJJAJIM CTOPOHH JIOKa3H, Ha SIKi BOHH MOCHJIAIOTHCS Y TI030B1
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1 BiI3UBI, a TAKOXK JIOKa3H, BUTPeOyBaHi CYAOM UM IPHIHHHU iX HCTIONAHHS; BUPIIIATH TUTAHHS PO
MPOBEICHHS OITIALY MICEMOBHX, PEIOBHX 1 CIICKTPOHHHX JIOKa3iB y MICITi IX 3HAXOKEHHSI, a TAKOXK
MUTaHHS TIPO BUTPeOyBaHHS JONATKOBUX JOKA3iB Ta BH3HAYUTH CTPOKH X MONAHHS, BUPIIINTH
MUTAHHSA PO 3a0e3eueHHs JI0Ka3iB, MPU3HAYCHHS SKCIICPTH3H, BUKIIUK Y CYIOBE 3aCiTaHHS eKC-
MIEPTiB, CBIJIKIB, 3aJIy4eHHS Mepekiiaaayda, cremianicra. [Tpu mpomy, 3Bakarouu Ha Te, [0 LIMBIJIbHE
IpolecyanbHe 3aKOHOIABCTBO MOKJIa1a€ 000B’ 130K 30MpaHHs 1 MOJaHHS JJOKA3iB caMe Ha CTOPOHH
CIIOpY, CY/, B 3aJEXKHOCTI BiJ] (JAKTUUYHUX OOCTABUH Ta OPIEHTYIOUHMCh HA JOCSATHEHHI CIpaBe[-
JUBOTO PO3IVISILY CIIOPY, MAa€ MPaBO PO3’SICHIOBAaTH yYaCHUKAM CIIPaBH, SIKi 0OCTaBUHU BXOISThH
JI0 TIpeIMeTa JOKa3yBaHHs, sIKi JOKa3u MAIOTh OyTH ITOJIaHi THM YU IHIIUM y4acHUKOM cripaBu. Ha
Hallly TyMKY, Take [paBo JOLUILHO 000B’3KOBO 3aCTOCOBYBATHU Cy[aM y THX BUIIaJIKaX, KOJIU CTO-
POHH cItopy OepyTh ydacTh y CIpaBi CAaMOCTIHHO, HE 3apYUHBIINACH IIPABOBOIO JJOMIOMOTOO a]BO-
KaTa, OCKUTBKH y TaKOMY BHIIAJKY 3aBKIH iICHY€ PH3HUK HEMOJAHHS YYACHUKOM BCIiX HEOOXiTHHX
JIOKa3iB yepe3 He3HAHHS BUMOT YHHHOTO 5K MaTepiajbHOTO TaK i MPOIECYaIbHOTO 3aKOHOIABCTBA.
B cBoto uepry, 11e CTaBHTS IIij] 3arpo3y Mpasa, CBOOOIN Y1 IHTEPECH CTOPOHH CIIOPY, SKi peallbHO
MOPYIICHO, OJJHAK B CHITy HEKOMITCTEHTHOCTI OCTaHHBO1, BOHM MOXYTh HE OTPUMATH CBOE€IACHOTO
1 HAJIEKHOTO CYIOBOTO 3aXHCTY, IO i1¢ Y pO3pi3 13 3aBAaHHIM IIMBIIBHOTO CyAOYHHCTBA, BU3HAUC-
HuM y 4. 1 ct. 2 HIIK Vkpainu.

HacTynHuM 3aBmaHHSM MiJrOTOBYOTO MPOBAKEHHS 3aKOHOJABEIb 3a3HAYMB BUPIIICHHS
CYJIOM BIiJBOJIB, SIKi MOXYTb OyTHU 3asBJCHI OyJb-KHUM 13 yYaCHHUKIB cIpaBU. /sl JOCATHEHHS
L[bOTO, CYJl Ha TIOYATKY MiJIrOTOBYOTrO 3aCiJJaHHS OTOJIOLIYE CKJIal Cyay, a TaKOX Mpi3BHILIA, IMEHA
Ta 1o 0aTbKOBI CEKpeTaps CyJJOBOTO 3acilaHHs, epeKiagada, Crieliaiicta Ta 3’ ICOBy€e HasiBHICTb
MOTHBOBaHHUX TijacTaB s BinBoaiB (1. 1 4. 2 ¢t. 197 IIIK VYkpainu). B it yactuni ciif 3ayBa-
JKHUTH, 110 IHCTUTYT BiZBOAY CY[JIi UM CEKpeTaps CyJ0BOTO 3acCi/laHHS MOBHICTIO IPYHTYETHCS Ha
MparHeHHI CIPaBEUTUBOTO 1 HEYIEPEHKEHOTO PO3MIIAY Ta BUPIMICHHS IUBLTHHOL CIIPABH, & TOMY
YCYHEHHSI OyNb-sIKUX CYNEpEYHOCTEH B I YaCTHHI Ha CTAIIl MiArOTOBYOTrO MPOBAKCHHS € 0e3-
YMOBHO JOPEYHHUM Ta HEOOXiTHHM 3aXOI0M, BKUTTS SKOTO JACTh MOXIIUBICTH B MOAAIBIIOMY
MIPOIIECi 30CEPEANTUCH HA aHAIli3 TIOSICHEHD CTOPIH, JIOCHIKeHH]1 HAJIaHUX JIOKa3iB Ta yXBaJlCHHI
CYZIOBOTO PIIlICHHS.

Crin TakoX 3ayBaXXMTH, 10 €BPOMEHCHKUN CyJ 3 TPaB JIOAWHH TaKOXK MPUALISLE 3HAYHOL
yBar" iHCTUTYTY BIIBOAY CY[AI AK 3aco0y 3a0€3MEUEHHs CIIPABEAIHBOTO CYIOYMHCTBA, 4 TOMY
HiKoIU (hOPMaNbHO HE MiAXOAUTH JI0 PO3MIISLY 3asB CKapKHHUKIB y I1ilf uacTuHi. 30KpeMa, sIK 3a3Ha-
yu €CIUI y cBoemy pimeHHi no crpasi «IlaynoBud npotu Cep6ii» (Ne 54574/07) [15], «cmpa-
BEJTUBICTH MOBUHHA HE TUIBKH BEPIIUTHCS, alie Ma€ OyTH TAaKOK OYEBUIHO, SIK BOHA BEPIIUTHC.
3 omroy Ha Ie, 3aKOHOAABEIh a0CONIOTHO OOIPYHTOBAHO CTOITh HA Til MMO3MIIi, IO CyMHIBH
B «OYEBHIHOCTI» HEYNEPEHKEHOCTI Cy/I/Ii TOBUHHI OyTH YCYHYTI SIKHAHIIBH LIS, TOOTO HA CTaIii
I1TOTOBYOTO MPOBAKSHHS, IO B MOJAIBIIIOMY TP JOCIIKSHHI MaTepialiB ClIpaBy yOe3eUUTh
CY[ BiJl 3BUHYBa4Y€Hb HOTO Y IIPOTHIICKHOMY.

[Ticyst BUKOHAHHS BCiX TEpeIiueHUX BHUIIIE 3aBJaHb ITiJITOTOBYOTO MPOBAHKECHHS, CY/l MOKE
HiIRTH 10 BU3HAUYCHHS HOPSIKY PO3IIsY CTIpaBH. 3 1mi€ro METoI0 CYA IPU3HAYAE CTPaBy 0 PO3-
IUISITy 110 CyTi, BU3HAYAE /ATy, Yac i MiCIle MPOBEICHHS CYI0BOTO 3acCiaHHs a00 JMEKITBKOX CyI0-
BUX 3aCiJlaHb — y pa3i CKIQJHOCTI CIPaBH, JUIsl PO3IVISAY CIIPABH MO CYTi, BCTAHOBIIOE MOPSI0K
3’ACyBaHHs O6CTaBI/IH, Ha SIKi CTOPOHH TOCHJIAIOTHCS K Ha MiJICTaBy CBOIX BUMOT 1 3allepedeHb, Ta
MOPSIOK JTOCITI/PKEHHS TOKa3iB, AKUMHU BOHU OOIPYHTOBYIOTHCS i Yac PO3MIAlY CTIPABH 11O CyTi,
BUPIIIY€E MUTaHHS npo KOJICT1aJIbHUN PO3IIISA]] CIIPABH, Y BUIAIKY, SKIIIO crnp JIOITyCKa€ TaKHi po3-
V511, @ TAKOXK BUMHSIE 1HII 11T, HEOOX11H1 1 3a0e3MeueHHs IPaBUIBLHOTO 1 CBOEYACHOTO PO3IIISLILY
CIIPaBH IO CYTI.

ParionanpHMA MOPSIIOK PO3IIISAY CIIPaBH, BCTAHOBICHUH CYIOM Y MiATOTOBYOMY IIPO-
Ba/DKCHHI, SKHaWKpalle CHpuse€ BHKOHAHHIO 3aBIAaHHS IMBITHHOTO CYIOYHHCTBA, OCKIJIBKH
B TAKOMY BHUIIAJKy 3a0€3MCUYETHCS CTIPABEIMBHH, HEYTICPESIKCHHUH, CBOEIaCHHH 1 Oe3MepenIKo-
HUH pO3IIIA i BUPIIIEHHS CIIOPY, @ 3aXUCT MOPYIICHNX, HEBI3HAHUX 200 OCIIOPIOBAaHUX TIPaB, CBO-
001 UM 1HTEpECIB 3 BEJIHMKOIO BIPOTiAHICTIO Oy/e eeKTHBHUM Ta aJICKBaTHUM BIJTHOCHO 10 (ak-
TUYHUX 0OCTaBHH CIIPaBH.
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BucnoBku. JlocmiguBumiy 3aBAaHHs IIATOTOBYOTO MPOBADKECHHS, MOXHA IiACyMyBaTH,
10 BOHU € THM 3aKOHOJIaBYO BCTAHOBIICHHM aJTOPUTMOM, 3aBISIKH SIKOMY y TIOBHOMY 00Cs131 OCs-
raeThCs BUKOHAHHS OCHOBHOTO 3aBJaHHS IUBLUIFHOTO CYJOYMHCTBA — 3aXHCT MOPYIICHHUX, HEBU-
3HAaHUX a00 OCMIOPIOBAHKX MPaB, CBOOO UM IHTEPECIB NUISIXOM 3/I1HCHEHHSI CIIPaBeTMBOTO, HEYIIe-
PEIKEHOTO Ta CBOEYACHOTO PO3NIISY 1 BUPIIICHHS IIMBUILHOT clipaBy. SIKICTh BUKOHAHHS JJAHOTO
3aBJaHHs HANPSIMY 3aJIC)KHUTh BiJI CYMIIIHHOTO Ta BiJIMOBIIAIBHOTO MIAXOMY CY[UIl JI0 OpraHi3amii
1 TIPOBEICHHS MiATOTOBYOTO MPOBAPKEHHS CIpaBH. Pa3oMm 3 TuM, mpu (OpMaIbHOMY CTaBICHHI
JI0 BUKOHAHHS 3aBaHb IiATOTOBYOTO MPOBAKCHHS, CY/l PU3UKY€E HEIIOBHO 3’sCYBaTH OOCTaBUH,
10 MalOTh 3HAUEHHS JIJISl CIIPaBU, BCTAHOBUTH 1X MPH SBHIN BiJICYTHOCTI HEOOXITHUX HAJICKHHX,
JIOITyCTUMUX Ta JOCTATHIX JOKa3iB, NIWTH MOMUIKOBUX BUCHOBKIB 11010 IPUPOJIU CIIIPHHUX MTPABO-
BiJTHOCHH, IIOPYIIMBIIHN TAKUM YHHOM HOPMH MPOIIECYATbHOIO MPaBa.

Peamizarist 3aBIaHHs MiATOTOBYOrO MPOBA/PKEHHS 3 OCTATOYHOIO BHU3HAYCHHS MpEIMETa
CIIOpY Ta XapakTepy CIIPHUX IIPABOBIIHOCHH, MO30BHUX BHMOT Ta CKJIAJy YYAaCHHKIB CyIOBOTO
mpoiiecy € 6a30BUM i HAHOLTBIT BAXKIIUBIM €TAIIOM, OCKUTBKH BiJIl HHOTO 3QJIC)KUTH IPABHIBHICTD
1 TIOCITIZIOBHICTh peajti3aliii BCiX iHIIMX 3aBaHb 3 METOFO JIOCSTHEHHS! OCHOBHOTO 3aBJaHHS IUBIJIb-
HOTO CyJoYHMHCTBA. [Ipy mboMy, JOMYIIEH] B Iiif YaCTHHI TOMUJIKK HE 3MOXKYTh OyTH BHIIpaBlie-
HUMH IIiJ] 9acC CYIOBOTO PO3IVISITY CIIOPY Ta MIPU3BEAYTH a0 XK 10 3aJOBOJICHHS HEOOTpyHTOBAHOTO
030BY, 200 HABIaKK — JI0 O€3ITiJICTABHOT BI]MOBH B 3aXHCTi PEaIbHO MOPYIIEHOT0, HEBU3aHOTO YH
OCIIOPIOBAHOTO ITpaBa, CBOOOIM abo iHTEpecy.

B miomMy & B3a€MO3B’SI30K 3aBJaHb IUBUILHOTO CYJOYMHCTBA Ta 3aBIAHb ITirOTOBYOTO
MIPOBADKEHHS € OYCBHUIHUM Ta MPOCIIIKOBYETHCS Y TOCTATHOCTI AOCSITHEHHS MEPIIOTO 32 paxy-
HOK SIKICHO BUKOHAHHSI JIPYTHX.
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