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m Abstract. The study focused on clarifying the principal issues concerning the origin of the Permanent
Court jurisdiction, concentrating on its sources, constraints, state recognition, exclusive authority to ren-
der advisory opinions, legal nature and purpose. The study used a comprehensive approach, including an
analysis of historical documents, statutes, and regulations of the Permanent Court. The research has dis-
cerned distinctive elements of this body’s jurisdiction and its involvement in shaping the international legal
framework. A comparative analysis of advisory opinion mechanisms in different legal systems was con-
ducted, which allowed identifying the peculiarities and uniqueness of the Permanent Court’s approach. The
research determined that the authority of the Permanent Court was characterised by flexibility, allowing
states to determine the level of its binding nature. Its advisory jurisdiction was an innovative mechanism
that contributed to the effective functioning of the League of Nations by developing valuable legal solu-
tions. Although the advisory opinions were not binding, they had considerable authority and significance
for the development of international cooperation. The advisory jurisdiction was established independently
of other legal systems, which emphasised its uniqueness. The research has established that the Permanent
Court has significantly contributed to the evolution of jurisprudence and methods of peaceful conflict
resolution. Its experience and practice have laid the foundation for the modern system of justice and the
fundamental principles of law, promoting cooperation and mutual understanding in international relations.
This study’s practical significance is found in its examination of the Permanent Court’s role in advancing
international justice and peaceful dispute resolution mechanisms, which may inform enhancements to con-
temporary legal systems and international relations
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= Introduction

The examination of the jurisdiction of the Permanent
Court of International Justice (PCIJ) has facilitated
an understanding of the operational dynamics of
this historically significant institution, as well as the
evolution of international justice principles and their
influence on contemporary legal frameworks. The
examination of the PCIJ’s jurisdiction is especially

pertinent given the contemporary challenges posed
by globalisation, the increasing frequency of interna-
tional conflicts, and the necessity for efficient legal
conflict resolution. Understanding the jurisdiction of
the PCLJ is also important for exploring the relation-
ship between law and state sovereignty. The PCLJ op-
erated in an era when the notion of state autonomy
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was dominant in global relations. An analysis of how
the PCLJ balanced the importance of guaranteeing
effective international justice with respect for the
principle of non-interference in the internal affairs of
states can provide valuable lessons for contemporary
international tribunals dealing with similar challeng-
es in today’s multipolar world. The PCLJ ceased to
operate in 1946, its legacy remains relevant today.
The legal principles and procedures established by
the PCLJ have become the basis for many modern in-
ternational judicial institutions.

International judicial bodies derive their author-
ity and operational scope from jurisdiction, accord-
ing to J.A. Hofbauer’s (2020) analysis. It determines
which cases the court has the right to consider, which
decisions it can make and which legal rules it can ap-
ply. The jurisdiction of the PCIJ was delineated in the
Statute of the Court! and many international accords,
although it has also altered throughout the Court’s
operations, influenced by worldwide occurrences
and the progression of law.

M.C. Bassiouni (2024) conducted a comprehen-
sive examination of the draft criminal code and stat-
ute for the tribunal, emphasising the necessity to
enhance mechanisms for addressing crimes. This re-
search represents a significant advancement in crim-
inal law, as the author has meticulously analysed the
procedures of culpability for international crimes,
specifically genocide and crimes against humanity.
E. Strauss (2022) analysed how NGOs influence judi-
cial systems through social movements that advance
human rights and justice, potentially enhancing in-
ternational tribunal effectiveness.

J.J. Crawford et al. (2023) examined both the
court’s judicial and advisory jurisdiction, focusing on
how these functions help to ensure the peaceful res-
olution of disputes. The study also emphasised the
importance of the International Court in strength-
ening the legal order through the development of
law. M.J. Oyarzabal (2024) proposed to review the
existing procedure for the election of judges to the
International Court, focusing on the need for reforms
to increase transparency and fairness. The author de-
veloped recommendations for reforming the process
without amending the statute, in particular through
better control by the international community and
more transparent appointment of judges.

The study by S. Fobbe (2022) presents unique cor-
pora of judgments for the International Court and the
PC1J, which provide new opportunities for empirical

analysis of legal decisions. The Article compares the
jurisdictional functions and the impact of both courts
on the development of law, in particular, the format
and content of their decisions. H.A. Ikonomou et
al. (2023) focuses on the diplomatic efforts and legal
initiatives of the Scandinavian states, which played
an important role in shaping legal norms through the
PCLJ. The authors demonstrate how these nations
have employed diplomacy to influence the legal
framework, highlighting the significance of the PCIJ
as both a diplomatic and legal tool.

Despite a significant number of studies on the
PClJ, this topic remains insufficiently studied in le-
gal science. This is especially true of jurisdictional
issues, which have not yet received a comprehensive
and in-depth analysis in Ukrainian research. This gap
in scientific knowledge creates the need for a study
that would take into account both foreign experience
and the specifics of the Ukrainian legal system and its
integration into the world.

= Materials and Methods

This scientific work is founded on the examination of
primary documents that directly document the oper-
ations of the PCLJ, such as the Statute of the Perma-
nent Court?, as well as the Covenant of the League of
Nations®, Sixteen report of the Permanent Court of
International Justice (1945). These materials enabled
the investigation of the origins of advisory jurisdic-
tion from its inception to its codification in the Stat-
ute?, as well as an understanding of how the Court
interpreted and applied the pertinent provisions in
specific cases, the arguments employed to justify its
positions, and the implications of these conclusions
for international law and interstate relations.

An integral part of this scientific work was the
analysis of the works of leading legal scholars of the
period under study of the first half — mid-twentieth
century, in particular, M.O. Hudson (1923; 1931,
1943), A.H. Feller & E.W. Allen (1933), N.W. Row-
ell (1933), H. Lauterpacht (1993). Their works creat-
ed a theoretical basis and reflected various views on
the place and significance of advisory jurisdiction in
the system of law. This allowed for a comprehensive
understanding of the context and issues of this insti-
tution through the prism of its vision during the pe-
riod of direct functioning of this court and its impact
on subsequent international institutions.

A comparative analysis was carried out to identi-
fy the common and distinctive features between the

! Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read
2 Ibidem, 1929..

3 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.
4 Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read.
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advisory jurisdiction of the PCLJ and similar mech-
anisms in national legal systems and other interna-
tional institutions. The experience of France and the
United Kingdom, which have institutions that pro-
vide advisory opinions, as well as other organisations
such as the Universal Postal Union and the Interna-
tional Civil Aviation Organisation (ICAO), was stud-
ied. This made it possible to assess the uniqueness
and specificity of the PCIJ advisory jurisdiction in the
context of other legal systems, as well as to identify
potential sources of its formation and borrowing.

This study involved such key methods as histor-
ical and genetic analysis, process tracing and com-
parative legal analysis. The historical and genetic
analysis allowed us to trace the formation of the
jurisdiction of the PCIJ in the context of historical
events and political processes of the time, identify
the factors that influenced its formation and develop-
ment, and find out how the attitude of states and the
scientific community towards it has transformed. The
legal analysis was aimed at studying the legal norms
governing the jurisdiction of the PCIJ and their in-
terpretation by the Court, which allowed defining
the legal framework and boundaries of this institu-
tion, as well as analysing specific cases such as The
Mavrommatis Palestine Concession', “Case of the
S.S.” Wimbledon”?, “Status of the Eastern Carelia”,
“Legal Status of the Eastern Greenland” (1933), in
which it was applied, including the first request for
an advisory opinion on the legality of the admission
of a delegate from Dutch workers and the Eastern
Karelia case, where the Court determined the limits
of its competence. The comparative legal approach
has helped to identify similarities and differenc-
es between the jurisdiction of the PCIJ and similar
mechanisms in national legal systems and other in-
ternational organisations, which has contributed to a
deeper understanding of its features and significance
in the evolution of law.

m Results and Discussion

The alteration of political foundations, emerging
economic challenges confronting the international

community at regional and sub-regional tiers, a
transformation in the trajectory of international rela-
tions, and intensifying conflicts among states — these
factors, perpetuating existing trends, have culminat-
ed in the establishment and enhancement of inter-
national relations. The creation of the PCIJ was a
significant advancement in the ongoing endeavour
to devise mechanisms for the peaceful resolution of
international conflicts (Arhire, 2023).

The establishment of the PCIJ originated from
the 1919 Paris Convention® on air navigation regu-
lation. Article 14 of the Covenant of the League of
Nations® to create an International Court for dispute
resolution (Hudson, 1943). A key debate centred on
jurisdiction, leading to a compromise where gener-
al jurisdiction remained voluntary. States could only
bring disputes to the Court by mutual agreement.
However, Article 36 included an optional clause al-
lowing states to accept compulsory jurisdiction recip-
rocally through signed reservations.

Article 36 stipulated that the Court’s compulsory
jurisdiction could be limited to disputes of a legal na-
ture and applied to such categories of legal disputes
as: interpretation of international treaties, questions
of law, fact-finding (the Court may establish facts
that, if confirmed, may indicate a breach by a state
of its international obligations), and determination
of the amount of compensation. As of January 1,
1932, forty-seven nations had ratified the Protocol
on the mandatory jurisdiction of the Court, including
France, Belgium, Germany, Italy, Spain, Austria, and
Hungary. Some countries signed with reservations,
some without. The Protocol was in force between
thirty-six states (Rowell, 1933).

The origins of the Court’s jurisdictional authority
have profoundly impacted its functions. The Court’s
jurisdiction is founded on four principal categories of
documents. The first group included the Covenant’
and the Statute as amended in 19208%, according to
which the Court was empowered to resolve any dis-
putes submitted to it by the parties and to give opin-
ions. The second group of sources consisted of interna-
tional treaties and conventions®!®!!. A notable source

! Judgment of the Permanent Court of International Justice in Case “Greece v. Britain”. (1924, August). Retrieved from http://www.
worldcourts.com/ITIIIMII/eng/decisions/1924.08.30_mavrommatis.htm.

2 Judgment of the Permanent Court of International Justice in Case “S.S. “Wimbledon”: United Kingdom, France, Italy & Japan v.
Germany”. (1923, August). Retrieved from http://www.worldcourts.com/IITIMII/eng/decisions/1923.08.17_wimbledon.htm.

3 Advisory Opinion of the Permanent Court of International Justice in Case “Status of the Eastern Carelia”. (1923, July). Retrieved from
http://www.worldcourts.com/IIIIMII/eng/decisions/1923.07.23_eastern_carelia.htm.

4 Judgment of the Permanent Court of International Justice in Case “Legal status of the Eastern Greenland. Denmark v. Norway”. (1933,
September). Retrieved from https://worldcourts.com/pcij/eng/decisions/1933.04.05_greenland.htm.

5 Paris Convention. (1919, October). Retrieved from http://library.arcticportal.org/1580,/1/1919 _Paris_conevention.pdf.

6 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.

7 Ibidem, 1919.

8 Statute of the Permanent Court of International Justice. (1920, December). Retrieved from https://www.refworld.org/legal/constinstr/

lon/1920/en/57478.

 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.
10 Paris Convention. (1919, October). Retrieved from http://library.arcticportal.org/1580,/1/1919 _Paris_conevention.pdf.
11 General Postal Union. (1874, October). Retrieved from https://avalon.law.yale.edu/19th_century/usmu010.asp.

Scientific Journal of the National Academy of Internal Affairs, 29(4)

90




Polezhaka

of the Court’s jurisdiction was the General Act for the
Pacific Settlement of International Disputes?, enacted
by the League Assembly in 1928 and effective from
1930 for the governments that signed and ratified it.
This legislation pertains to all forms of international
conflicts. The last source that established the juris-
diction of the PCIJ was international agreements that
stipulated the resort to an alternative international
court (International Court of Justice, 2024). As not-
ed by N.W. Rowell (1933), such an appeal could be

made either in an agreement on the establishment
of another court or in another relevant document.
Such appeals could relate to jurisdictional issues,
decisions beyond the scope of authority (Permanent
Court of International Justice, 1945), or the merits
of the case. Table 1 summarises the main sources re-
lied upon by the PMC in exercising its jurisdiction.
These sources included both constituent documents
and international agreements that defined the Court’s
competence to resolve various categories of disputes.

Table 1. Sources of the jurisdiction of the Permanent Chamber of International Justice

Source

Description

Covenant of the League of Nations
and Statute of the PCIJ 19202

The court possessed jurisdiction to adjudicate all matters that the parties could submit to it.
The Covenant granted the Court the authority to resolve disputes and issue advisory opinions,
while the Statute of the PCIJ 19207 delineated the resolution of conflicts.

International treaties and conventions

It was assumed that certain disputes or questions in connection with them, arising between
countries, would be referred to the Court for consideration.

1928 General Act* (pacific settlement
of international disputes)

Covered all categories of international disputes.

International agreements

An appeal to another international court was envisaged.

Source: created by the author

To comprehend the importance of the Court and
the extensive array of topics under its jurisdiction,
it is prudent to consult the yearly reports, which in-
clude data on some treaties, conventions, and other
papers presented to the Court. The Sixteen report of
the Permanent Court of International Justice (1945)
documented over six hundred such sources. It is im-
portant to acknowledge that, under Article 34 only
states were participants in the proceedings. Nonethe-
less, a case initiated by a private individual could be
contemplated, contingent upon the Court acknowl-
edging that a state-endorsed a claim from its citizen
against a foreign state and, on behalf of its citizen,
pursued the proceedings as a matter of “international
character”. This was the circumstance in the matter
of “Greece v. Britain”®, where the Greek government
filed a lawsuit against the British government, ar-
guing that it had unlawfully failed to recognize the
rights belonging to Mavrommatis and demanding
monetary compensation. The British government
raised a preliminary objection to the Court’s jurisdic-
tion, contending that the matter involved a disagree-
ment between a Greek citizen and the British gov-
ernment, rather than a dispute between the United

Kingdom and another member of the League. None-
theless, the Court determined that while the case in-
itially included a conflict between Mavrommatis and
the United Kingdom, it subsequently evolved into an
international legal dispute owing to the involvement
of the Greek government, so transforming it into a
dispute between two sovereign states. Thus, when a
state commits to safeguarding the rights of its citi-
zen and commences international litigation on their
behalf, it is fundamentally defending its rights and
interests within the relations framework.

Having studied the Statute 1929° in terms of the
procedure for applying to the Court and initiating
proceedings, it is important to emphasize that Arti-
cle 40 of this document regulates the ways of sub-
mitting cases to the Court. Parties can bring matters
before the Court through either a special agreement
notification or a written application to the Registrar.
Both methods require specifying the dispute and par-
ties involved, with their consent to the Court’s ju-
risdiction. Alternative application procedures also
exist. This may constitute a unilateral statement by
any state asserting the right to commence proceed-
ings under the optional clause on the mandatory

! General Act (Pacific Settlement of International Disputes). (1928, September). Retrieved from https://cil.nus.edu.sg/wp-content/

uploads/2017,/08/1928-General-Act-of-Arbitration.pdf.

2 Statute of the Permanent Court of International Justice. (1920, December). Retrieved from https://www.refworld.org/legal/constinstr/

lon/1920/en/57478.
3 Ibidem, 1920.

4 General Act (Pacific Settlement of International Disputes). (1928, September). Retrieved from https://cil.nus.edu.sg/wp-content/

uploads/2017,/08/1928-General-Act-of-Arbitration.pdf.

> Judgment of the Permanent Court of International Justice in Case “Greece v. Britain”. (1924, August). Retrieved from http://www.
worldcourts.com/TIIIMII/eng/decisions/1924.08.30_mavrommatis.htm.
6 Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read.
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jurisdiction of the Court, or an application filed un-
der any treaty or convention that includes provisions
on the Court’s jurisdiction. An example, Denmark v.
Norway!, which was brought to the Court on 12 July
1931 on the basis of an optional reservation. The
subject of dispute in this case was the legal status
of Eastern Greenland. An illustration of proceedings
initiated on the basis of a treaty or convention is the
Wimbledon Case?. This case emerged during the Trea-
ty of Versailles, wherein the PCIJ addressed matters
concerning sovereignty, the incorporation of treaty
duties into domestic law, and jurisprudence pertain-
ing to the utilisation of international channels. The
Court proceedings may also be commenced at the re-
quest of the Council or the Assembly for an opinion.
Considering the aforementioned, a distinct and highly
contentious facet of the Court’s jurisdictional author-
ity was its ability to issue opinions (Trindade, 1945).

The preliminary draft of the Court’s Statute®, de-
veloped by the Advisory Committee of Jurists, stip-
ulated in Article 36 would issue advisory views on
any international subject or dispute presented by
the Council or the Assembly (International Court
of Justice, 2024). This provision has ignited intense
discussion over the alignment of advisory roles with
the primary objective of the judicial entity. Concerns
were raised that such powers could evolve into a sys-
tem of mandatory jurisdiction. As a result of these
disagreements and “the desire to avoid involving the
Court in an area that had no clearly defined inter-
national precedent and no foreseeable future” (Al-
jaghoub, 2005), the Assembly decided to remove the
advisory power from the Statute. The PCIJ quickly
resolved concerns about its advisory powers by de-
finitively establishing its authority to issue such opin-
ions in its first ruling.

The issue of advisory jurisdiction again proved to
be one of the most difficult during the development
of the PCIJ Regulations. In the 1924 Regulations,
jurisdiction was regulated by Articles 71-74. Thus,
the advisory jurisdiction was provided for in Arti-
cle 14 defined the relevant procedure. Statute 19294
were adopted and entered into force in 1936, which,
among other things, consolidated the established
practice of the PCLJ with regard to opinions. Articles
65-68 were added to the Statute, which confirmed
the provisions of the 1926 Rules of Court and estab-
lished rules and procedures for requesting and giving
advisory opinions. As for the procedure for applying
to the Court for an advisory opinion, according to

Article 65, “the question on which the advisory opin-
ion of the Court is sought shall be submitted in the
form of a written request signed by the President of
the Assembly, the President of the Council of the
League or the Secretary-General of the League on
behalf of the Assembly or the Council. The request
shall clearly state the question on which an opinion
is sought and shall be accompanied by all documents
capable of clarifying the question”. Upon receipt of
the request, the Court analysed it and decided wheth-
er it was appropriate to give an advisory opinion.
This decision was made at the Court’s sole discretion
and taking into account the special criteria set out in
the Protocol. In general, the clarification of the rules
for giving advisory opinions under the 1929 Proto-
col contributed to the clear, consistent and effective
performance of this important function of the Court,
and strengthened the role of the Court in promoting
the rule of law in international affairs, as noted by
M.O. Hudson (1931). During the entire period of its
active work from 1920 to 1946, the Court issued 27
advisory opinions, which dealt with a wide range of
problems, many of which were of international im-
portance. This is almost as many interstate disputes
as the Court considers. Therefore, the main and con-
troversial issue for many scholars and lawyers was
the legal nature of these opinions and the purpose
of their introduction. As noted by Judge M.O. Hud-
son (1931) in his report on the Court’s eight-year
work, an opinion is what it claims to be, i.e., adviso-
ry, and it is in no way a judgment under Article 60,
nor a judgment under Article 59. An essential addi-
tion was the description of the Court’s work, in which
M.O. Hudson (1931) drew attention to the number of
opinions given and the fact that the peculiarity of the
Court’s jurisdiction will be established as an impor-
tant part of its work.

The Permanent Court was the first judicial body
with such exclusive advisory competence. According
to many scholars, the purpose of introducing adviso-
ry jurisdiction was to assist the Council and Assem-
bly of the League in clarifying legal issues related to
disputes between states that were referred to it. The
paper by A. Aust (2010) highlights the significance of
advisory jurisdiction for the League of Nations, a pre-
dominantly political entity, which sought to mitigate
decision-making challenges by consulting the PCLJ
on judicial matters.

Since advisory jurisdiction was a new instrument
in the judicial system, like anything new, it was not

! Judgment of the Permanent Court of International Justice in Case “Legal status of the Eastern Greenland. Denmark v. Norway”. (1933,
September). Retrieved from https://worldcourts.com/pcij/eng/decisions/1933.04.05_greenland.htm.

2 Judgment of the Permanent Court of International Justice in Case “S.S. “Wimbledon”: United Kingdom, France, Italy & Japan v.
Germany”. (1923, August). Retrieved from http://www.worldcourts.com/IITIMII/eng/decisions/1923.08.17_wimbledon.htm.

3 Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read.
4Ibidem, 1929.
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always clear and raised many questions. Lawyers, in
particular, the vast majority of them from America,
who were hesitant to join the Permanent Court pro-
tocol (Fitzmaurice & Tams, 2013), criticised this in-
novation and believed that revisiting old ideas about
the judicial system could undermine the credibility of
the Court, and preferred to limit the Court’s work to
traditional powers to resolve disputes between spe-
cific parties. The Senate’s apprehensions on potential
interference in domestic matters precluded the Unit-
ed States from joining the Permanent Court in the
1920s. President Roosevelt was denied by the Sen-
ate when he attempted to associate the United States
with the Permanent Court in 1935 (Jacoby, 1936).
However, it was not only American jurists who
held the position that advisory opinions could
not be part of the court’s functions due to their
non-binding nature. Judge Ch. De Visscher (1929)
also shared this view. As the advisory opinion was
merely the Court’s interpretation of certain contro-
versial issues, it prompted many jurists, including
the Court itself, to reflect on the binding nature of
the decisions and their significance as an element of
the judicial function. According to many research-
ers and lawyers, the key was the understanding of

the concept of “judicial function”. Judge M.O. Hud-
son (1931), who positively perceived the new pos-
sibility of the Court to give opinions, noted that the
term “judicial function” does not have a clear defini-
tion (Gisi, 2016). He outlined key judicial qualities
across legal systems: public decision-making, stake-
holder participation, thorough legal analysis with
reasoned judgments, objectivity, and impartiality.
Despite all the debate around the PCLJ, J. Host-
ie (2017) believes that in its final form, the PCILJ was
nothing more than the most powerful technocratic
advisory body at the disposal of the Council and the
Assembly. The debate over the jurisdiction of the
PCIJJ reflected a difficult balance between the need
for effective international justice and the need to
respect the sovereign rights of states. Proponents of
advisory jurisdiction emphasised its importance for
the functioning of the League, the development of
law and the promotion of the peaceful settlement
of disputes. Conversely, opponents articulated ap-
prehensions over the alignment of such jurisdiction
with the conventional court role, its non-binding
character, and the possibility of intruding into the
internal affairs of states. The main arguments of
both sides are presented in Table 2.

Table 2. Arguments for and against the advisory jurisdiction of the PCIJ

In favour of

Against

Promotion of the effective functioning of the League of Nations

Incompatibility with the traditional judicial function

Providing valuable legal advice

Non-binding nature of advisory opinions

Assistance in decision-making to political bodies

Undermining confidence in the Court

Facilitating the peaceful resolution of disputes

Possible intrusion into the domestic affairs of states

Development of international law

Lack of a clear precedent in law

Strengthening the rule of law

Risk of being used as a loophole for enforcement jurisdiction

Source: created by the author based on O. Spiermann (2005), M. Fitzmaurice & C.J. Tams (2013), K. Leeuwen

& M. Rasmussen (2021)

The history of the origin of advisory competence
is rather unclear, as this practice has not yet been ap-
plied in international bodies. A specific prototype of
an opinion exists within the national court systems
of numerous countries. In France, for example, there
was a body called the Conseil d’Etat, which, being
an executive body, also performed judicial functions.
However, in accordance with the Law of France “On
Tribunal of Conflicts™?, it was finally transformed into
the Court, which continued to exercise judicial func-
tions while maintaining its advisory role. In the United
Kingdom, the Judicial Committee of the Privy Coun-
cil, in accordance with the provisions of Section 4 of
the Judicial Committee Act 18332, was empowered to

provide the monarch with opinions on legal matters.
The monarch, in turn, could entrust this Judicial Com-
mittee with the consideration of any other matters
of his or her choice; and the Committee was then to
consider them and report to the monarch in the pre-
scribed manner. It is worth mentioning Article 15 of
the Universal Postal Convention of 9 October 18743,
which imposed on the International Bureau of the Uni-
versal Postal Union the obligation to provide opinions
on disputed issues at the request of the parties con-
cerned. In addition, the Paris Convention 1919* em-
powered the International Commission for Aeronauti-
cal Navigation, in accordance with Article 34, to give
opinions on matters those states could submit to it.

! Law of France “On Tribunal of Conflicts”. (1872, May). Retrieved from https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000521091.
2 Judicial Committee Act. (1833). Retrieved from https://www.legislation.gov.uk/ukpga/Will4/3-4/41/section/4.

3 General Postal Union. (1874, October). Retrieved from https://avalon.law.yale.edu/19th_century/usmu010.asp.

4 Paris Convention. (1919, October). Retrieved from http://library.arcticportal.org/1580/1/1919 Paris_conevention.pdf.
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Although there are similarities between the
mechanisms of advisory opinions in national legal
systems and certain international organisations, it is
challenging to assert that these mechanisms signifi-
cantly influenced the development of the jurisdiction
of the PCLJ (Sthoeger, 2023). As noted by M. Fitz-
maurice & C.J. Tams (2013), the diverse experience
of national legal systems was not decisive and did not
have a significant impact on this process. Moreover,
there is no evidence that this experience was system-
atically analysed during the drafting of the Statute.
Considering that the function has been a contentious
instrument in the Court’s operations, the majority of
justices have abstained from exercising this extraor-
dinary authority.

The Council approved the initial request for an
opinion on 12 May 1922. The issue was to the legali-
ty of the designated representative of Dutch workers
participating in the third session of the International
Labour Conference, as stipulated by Article 389(3)
of the Versailles Treaty'. The Court responded af-
firmatively, asserting that the stipulations of Arti-
cle 389(3) of the Treaty represent a highly desirable
yet challenging objective. The Dutch government has
exerted all possible efforts to secure an agreement
that optimally guarantees worker representation in
the nation. The government, having established an
accord with all the most representative industrial as-
sociations, appointed a workers’ delegate in collabo-
ration with those associations, which encompassed
the majority of the nation’s workforce.

The Council sent the Court’s ruling to the Direc-
tor of the International Labour Office, who then elab-
orated on its content in a report to the fourth session
of the International Labour Conference, emphasising
practical elements and recommendations that could
assist States. Despite the practical value of opinions,
there are cases when the Court cannot provide them.
In the case of Eastern Carelia?, the Court determined
that there are certain categories of matters on which
it should not give opinions, even if the Council re-
quests such an opinion. In 1923, upon receiving a
request from the Council for an opinion on the inter-
pretation of certain provisions of a peace treaty be-
tween Finland and Russia, the Court concluded that
it could not issue an opinion, as Russia had neither
acceded to the Court’s Statute nor accepted its juris-
diction, thereby requiring the consent of both parties
for such an opinion to be provided. States cannot be
compelled to resolve international disputes through

mediation, arbitration, or other peaceful means
without their consent - a key principle of state sov-
ereignty under international law. This category in-
cludes theoretical inquiries that are abstract and lack
practical application (though they may influence law
and policy), requests to determine future legislation,
questions that undermine the voluntary nature of in-
ternational judicial proceedings by attempting to by-
pass jurisdictional consent, and matters concerning
abstract Covenant® interpretation or states’ domestic
authority (Aljaghoub, 2005).

Thus, the jurisdiction of the PCIJ was charac-
terised by considerable flexibility, allowing states
to determine the degree of its binding nature. This
confirms the observation of M.O. Hudson (1943) em-
phasised the importance of the optional clause in ex-
panding the Court’s competence by allowing states
to voluntarily recognize its jurisdiction in certain
categories of disputes. At the same time, the study
showed that even in the absence of compulsory ju-
risdiction, the PCIJ was actively used by states to
resolve disputes, which demonstrates its authority
and trust in this judicial body. This observation com-
plements the findings of M. Aljaghoub (2005) and
M.O. Hudson (1923), who emphasise the importance
of voluntary jurisdiction in the activities of the PCIJ
and its impact on the development of law, demon-
strating that states were willing to use the PCLJ to
resolve disputes even without prior recognition of its
jurisdiction. Thus, it can be argued that the flexibil-
ity of the jurisdiction of the PCIJ contributed to its
effectiveness and accessibility for states wishing to
resolve their disputes peacefully, allowing them to
choose the most appropriate way of interaction with
the Court and thus contributing to the strengthening
of the legal order.

The jurisdiction of the PCILJ has emerged as a
unique instrument that enhances the operational ef-
ficacy of the League of Nations by offering significant
legal counsel on many matters. This is confirmed by
A. Aust (2010), who pointed out the importance of
advisory jurisdiction for the League of Nations as a
political body that needed legal expertise for deci-
sion-making. The research indicated that the opin-
ions of the PClJ, albeit their non-binding character,
possessed considerable authority and impact on the
development of international practice. This aligns
with H. Lauterpacht’s (1993) research, which high-
lighted the significance of international courts in
the evolution of law, particularly via their advisory

! Advisory Opinion of the Permanent Court of International Justice in Case “Designation of the Workers’ Delegate for the Netherlands
at the Third Session of the International Labour Conference”. (1922, May). Retrieved from https://jusmundi.com/en/document/other/
fr-designation-du-delegue-ouvrier-neerlandais-a-la-troisieme-session-de-la-conference-internationale-du-travail-requete-pour-avis-

consultatif-monday-22nd-may-1922.

2 Advisory Opinion of the Permanent Court of International Justice in Case “Status of the Eastern Carelia”. (1923, July). Retrieved from
http://www.worldcourts.com/IIIIMII/eng/decisions/1923.07.23_eastern_carelia.htm.
3 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.
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functions. The decisions of the PCIJ have signifi-
cantly influenced the development of legal norms
and have bolstered the rule of law globally. This fact
demonstrates that the authority and influence of an
international court is not always determined solely
by the binding nature of its decisions, but may be
based on the quality and validity of the legal argu-
ments contained in its opinions.

An important conclusion of the study is that the
development of the jurisdiction of the PCLJ was au-
tonomous from other legal systems. This contradicts
some previous studies and underlines the uniqueness
and originality of this mechanism within the frame-
work of the PCLJ. As noted by M. Fitzmaurice &
C.J. Tams (2013), the BCP has independently devel-
oped this instrument, adapting it to the needs of the
community. This shows the PCLJ’s inventive capacity
to establish new methods for resolving international
disputes, significantly contributing to the evolution
of law and showcasing its leadership in advancing
international justice. This study’s analysis indicates
that the jurisdiction of the PCLJ, especially regard-
ing opinions, has been a topic of vigorous dispute
and contention. This was also pointed out by the
Court’s contemporaries, for example, A.H. Feller &
E.W. Allen (1933), who analysed the limits of the ju-
risdiction of the PCIE and its relationship with the
principle of state sovereignty. Of particular concern
was the possibility of using advisory jurisdiction to
circumvent the principle of voluntary participation
in international judicial proceedings, turning it into
an instrument of compulsory jurisdiction.

The European Court of Human Rights (ECHR) uses
the mechanism of advisory jurisdiction to develop
law in European countries. Although the ECHR judg-
ments are binding on the Council of Europe member
states, like the PCLJ, the court also performs an advi-
sory function, providing opinions at the request of the
Committee of Ministers of the Council of Europe. As
noted by J. Dute & T. Goffin (2024), the ECtHR active-
ly implements the legal standards developed since the
time of the PCIJ and enshrines them in its judgments,
influencing the legal systems of the member states.

The International Criminal Court (ICC) operates
under the Rome Statute, which defines its mandate to
try the most serious international crimes. Although
the ICC primarily administers criminal justice, it can
also have an advisory role, for example, in cooper-
ation with the UN or other international organisa-
tions. N. Palmer & T. Hamilton (2022) emphasised
that the PCLJ contributed to the development of the
basic principles of justice that are used in the ICC’s
work today. Despite the fact that the ICC’s advisory
opinions are limited to the field of criminal law, its

practice, like the decisions of the PClLJ, is based on
the same ideas of legal responsibility and justice that
were laid down in the days of the PCIJ.

The Court of Justice of the European Union, ac-
cording to the Consolidated Versions of the Treaty on
European Union and the Treaty on the Functioning of
the European Union!, has an advisory function, pro-
viding preliminary opinions on the interpretation of
EU law at the request of national courts. These opin-
ions are not obligatory for national courts; yet, they
substantially influence the evolution of legal norms
inside the EU. The importance of this role is reflected
in the study by X. Tracol (2023), who argued that
the EU Court of Justice’s case law on preliminary
opinions is based on the legal tradition established
by the PCLJ. This allows EU Member States to effec-
tively interact at the legal level and unify legislative
approaches. Thus, the advisory functions of the PCIJ
have become an integral part of modern international
judicial practices, in particular within the framework
of the EU’s legal integration. The advisory opinions
of the Venice Commission, as well as the decisions of
the PCIJ, have a significant impact on the legal order,
despite the fact that they are not binding. The Venice
Commission provides expert opinions on constitu-
tional law, democracy and human rights, which helps
states to reform their legislation. S. Granata-Menghi-
ni (2022) noted that the role of the Venice Commission
is key to ensuring constitutional justice, especially in
the context of the rise of populism. As emphasised
by F. Duranti (2024), the Commission’s opinions in-
fluence the formation of governmental structures,
which contributes to the strengthening of legal
standards in the Council of Europe member states.

This confirms the importance of consultative
mechanisms in law, which allow states to receive au-
thoritative legal clarifications and promote the peace-
ful settlement of disputes, even if they are not legally
binding. The study also found that the PCIJ has ac-
tively used its advisory jurisdiction, issuing numerous
advisory opinions on a variety of issues. The PCLJ’s
experience can benefit contemporary international
courts that provide advisory opinions by elucidating
best practices and methodologies for this function,
while underscoring the significance of advisory juris-
diction in fortifying the international legal framework
and fostering the peaceful resolution of conflicts.

= Conclusions

Given the evolution of law and international rela-
tions, the Permanent Court has played a significant
role in conflict resolution. The Court has delivered
32 judgements and issued 27 advisory opinions.
The authority of the Permanent Court to adjudicate

! Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2016, June).
Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri = celex%3A12016ME%2FTXT.
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disputes is explicitly delineated in its Statute. Al-
though the jurisdiction, according to the Statute, was
optional, there were cases that gave the Court “com-
pulsory jurisdiction”. This “compulsory jurisdiction”
was granted by states in a declaration. In this case,
the states were obliged to refer the case to the Court.
The Permanent Court was also granted exclusive
competence to facilitate the work of the Council and
Assembly of the League. In the formulation of the
Statute, the Advisory Committee of Jurists includ-
ed in Article 36 the provision for the Court to issue
opinions on matters of international significance or
disputes submitted by the Council or the Assembly.
This provision, however, gave rise to an active de-
bate on the relevance of powers to the Court’s over-
all tasks and fears that such powers could become a
form of compulsory jurisdiction. As a result of these
discussions, and in view of the “desire not to limit
the Court in a field which had no clear international
past and was uncertain as to its international future”,
the Assembly decided not to include advisory pow-
ers in the final Statute. In 1929, amendments to the
Statute of the PCIJ were drafted, which entered into
force in 1936, enshrining the PCIJ’s practice of advi-
sory opinions and adding certain articles. Thus, the
new version of the Statute, in accordance with Title
IV, Articles 66-68 of the Statute of the Court, set out
the procedure for filing an application, hearing a case
and issuing an advisory opinion.

The Advisory Opinion was not a judgment in cas-
es under Articles 59 and 60 of the Statute of the Court.

m References

It should also be added that there is no evidence that
the committee of lawyers who drafted the Statute and
certain provisions of the Court’s competence relied
on the experience of advisory jurisdiction of national
systems or other international bodies. However, we
can conclude that the main difference between the
advisory opinions of the PCIJ and other international
bodies is their legal status and scope. In addition, it
is worth emphasizing that the Court could only is-
sue such opinions to states that are in dispute and
accept the Court’s jurisdiction. When a state rejects
the Court’s jurisdiction, it cannot provide an advisory
opinion without infringing upon that state’s sover-
eign right to decide whether to submit disputes for
judicial review.

Examining the correlation between the jurisdic-
tion of the PCLJ and the operations of contemporary
organisations, such as the International Labor Organ-
isation and the International Maritime Organisation,
is promising. This will elucidate the mechanisms of
interaction between the PCLJ and other internation-
al organisations, together with their influence on the
jurisdiction and operations of the PCILJ, and the evo-
lution of law overall.

m Acknowledgements
None.

= Conflict of Interest

The author of this study declares no conflict of in-
terest.

[1] Aljaghoub, M. (2005). The advisory function of the International Court of Justice 1946-2005. Retrieved
from http://wrap.warwick.ac.uk/66995/.

[2] Arhire, S. (2023). The Paris Peace Conference and its consequences in early-1920s Europe. Cambridge:
Cambridge Scholars Publishing.

[3] Aust, A. (2010). Advisory Opinions. Journal of International Dispute Settlement, 1(1), 123-151.
doi: 10.1093/jnlids/idp005

[4] Bassiouni, M.C. (2024). A Draft International Criminal Code and Draft Statute for an International Criminal
Tribunal. Leiden: Brill. doi: 10.1163/9789004642690

[5] Crawford,J.J.,Baetens,F.,&Cameron,R.(2023). Functionsoftheinternational courtofjustice.InC.Espésito
& K. Parlett (Eds.), The Cambridge companion to the International Court of Justice. Cambridge Companions
to Law (pp. 13-45). Cambridge: Cambridge University Press. doi: 10.1017/9781108766241.004.

[6] De Visscher, Ch. (1929). Advisory opinions of the Permanent Court of International Justice. Oxford: Brill.
doi: 10.1163/€j.9789028604520.341-412.

[7]1 Duranti, F. (2024). Venice Commission and form of government. Comparative and European Public Law,
2, 271-288. doi: 10.17394,/113893.

[8] Dute, J., & Goffin, T. (2024). European court of human rights. European Journal of Health Law, 31, 122-
127. doi: 10.1163/15718093-bja10120.

[9] Feller, A.H., & Allen, E.-W. (1933). The position of foreign states before national courts, chiefly in

continental Europe. Yale Law Journal, 43(2), 358. doi: 10.2307/791365.

Fitzmaurice, M., & Tams, C.J. (2013). Legacies of the Permanent Court of International Justice. Leiden:

Brill. doi: 10.1163/9789004244948.

Fobbe, S. (2022). Introducing twin corpora of decisions for the International Court of Justice (ICJ) and

the Permanent Court of International Justice (PCLJ). Journal of Empirical Legal Studies, 19(2), 491-524.

doi: 10.1111/jels.12313.

[10]

[11]

Scientific Journal of the National Academy of Internal Affairs, 29(4) 96




Polezhaka

[12]

[13]

[14]

[15]

[16]

[17]
(18]

[19]

[20]
[21]
[22]

[23]

[24]

[25]
[26]
[27]
[28]
[29]

[30]

[31]

[32]

97

Gisi, S. (2016). The Chorzow factory decision of the Permanent Court of International Justice and international
responsibility.  Retrieved from  https://heinonline.org/HOL/LandingPage?handle =hein.journals/
eznlwrw20&div=12&id = &page =.

Granata-Menghini, S. (2022). Populism and constitutional courts: A perspective from the Venice
Commission. In J.M. Castella Andreu & M.A. Simonelli (Eds.), Populism and contemporary democracy in
Europe: Old problems and new challenges (pp. 91-111). Cham: Palgrave Macmillan. doi: 10.1007/978-3-
030-92884-1_5.

Hofbauer, J.A. (2020). 1918 - the League of Nations as a “First organized expression of the international
community” and the Permanent Court of International Justice as its guardian. Austrian Review of
International and European Law, 23(1), 1-21. doi: 10.1163/15736512-02301002.

Hostie, J. (2017). The statute of the Permanent Court of International Justice. American Journal of
International Law, 38(3), 407-433. doi: 10.2307,/2192381.

Hudson, M.O. (1923). The work and the jurisdiction of the Permanent Court of International
Justice. Proceedings of the Academy of Political Science in the City of New York, 10(3), 115-123.
doi: 10.2307/1171805.

Hudson, M.O. (1931). The amended rules of the Permanent Court of International Justice. American
Journal of International Law, 25(3), 427-235. doi: 10.2307/2189826.

Hudson, M.O. (1943). The Permanent Court of International Justice, 1920-1942. New York: Macmillan
Company.

Ikonomou, H.A., van Leeuwen, K., & Rasmussen, M. (2023). “Calculate the limits of the possible”:
Scandinavian legal diplomacy, diplomatic arenas and the establishment of the permanent court of
international justice. Diplomatica, 5, 225-247. doi: 10.1163/25891774-bjal0115

International Court of Justice. (2024). The Hague Peace Conferences and the Permanent Court of Arbitration
(PCA). Retrieved from https://www.icj-cij.org/history

Jacoby, S.B. (1936). Some aspects of the jurisdiction of the Permanent Court of International Justice.
American Journal of International Law, 30(2), 233-255. doi: 10.2307/2191089.

Lauterpacht, H. (1993). The development of international law by the international court. Cambridge:
Cambridge University Press.

Leeuwen, K., & Rasmussen, M. (2021). A political and legal history of the advisory committee of jurists
and the foundation of the Permanent Court of International Justice. In P.M. Morris (Ed.), Transforming
the politics of international law (pp. 607-105). London: Routledge.

Oyarzabal, M.J. (2024). Election of judges to the international court of justice: Proposals for reform
without amending the statute. International and Comparative Law Quarterly, 73(2), 361-384. doi: 10.1017/
S0020589324000034.

Palmer, N., & Hamilton, T. (2022). Legal humility and perceptions of power in international criminal
justice. International Criminal Law Review, 23(3), 416-442. doi: 10.1163/15718123-bjal0142.
Permanent Court of International Justice. (1945). Sixteen report of the Permanent Court of International
Justice. Leyden: A. W. Sijthoff’s Publishing Company.

Rowell, N.W. (1933). The Permanent Court of International Justice. Canadian Bar Review, 11-7, 435-
453.

Spiermann, O. (2005). International legal argument in the Permanent Court of International Justice: The rise
of the international judiciary. Cambridge: Cambridge University Press. doi: 10.1017/CB09780511494321
Sthoeger, E. (2023). How do states react to advisory opinions? Rejection, implementation, and what lies
in between. AJIL Unbound, 117, 292-297. doi: 10.1017/aju.2023.49.

Strauss, E. (2022). Chapter 61 the quest for justice: Could a permanent “peoples’ court” reinforce the
role of civil society in international law? In B. Ramcharan, R. Brett, A.M. Clark & P. Parker (Eds.), The
protection roles of human rights NGOs (pp. 1005-1032). Leiden: Brill. doi: 10.1163/9789004516786_063.
Tracol, X. (2023). Public disclosure of personal data before the European Court of Human Rights and
the General Court of the European Union. ERA Forum, 24, 275-293. doi: 10.1007/s12027-023-00755-8.
Trindade, A.A.C. (1945). Statute of the International Court of Justice. Retrieved from https://legal.un.org/
avl/ha/sicj/sicj.html.

Scientific Journal of the National Academy of Internal Affairs, 29(4)




The jurisdiction and advisory functions of the Permanent Court...

IOpucaunkuia Ta KOHCyNnbTaTUBHI PyHKLUIii MocTinHOI nanaTtu
Mi)KHapoaHoro npaBocyaasa: icTOpUYHMM PO3BUTOK | BM/IUB

KaTepuHa lNonexxaka

AcnipaHT
HauioHanpHUI 10pUANYHUN YHiBepcuTeT iMeHi fpociaBa Myaporo
61024, Bys. I'puropisa CkoBopoau, 77, M. XapkiB, YKkpaiHa
https://orcid.org/0009-0009-2542-6394

m AHoTanisa. Y cTaTTi 30cepe)KeHO yBary Ha 3’siCyBaHHI OCHOBHUX IHUTaHb, IO CTOCYIOThCSA GOPMYBaHHS
opucauknii IlocTifiHOl majiaTu MiXHApOAHOTO MPaBOCYyAndA, 11 JKepeyiax, OOMeXeHHAX, AepXKaBHOMY
BU3HAHHI, BUKJIIOYHNX MOBHOBaXX€HHAX II0JI0 HAJAaHHA KOHCYJIbTaTUBHUX BHCHOBKIB, IIpaBOBill mpupoAdi 1
MeTi AiAbHOCTI. ¥ OOCHigXeHHi BUKOPUCTAaHO KOMIUJIEKCHUU MiAXif, 1[0 nepefdadaB aHali3 iCTOPUYHUX
JOOKYMEHTIB, CTaTyTiB i perjiamenTiB [locTiliHO1 najsiaTu. BuokpeMyieHO BU3HAvYaJIbHi eJleMeHTU IPUCOUKITIT
LBOTO OpPraHy Ta Moro ydacTti y popMyBaHHI Mi’kHapOAHO-IIPaBOBO1 Oa3u. 3AiliCHeHO MOPiBHAJIBHUN aHaJIi3
MexaHi3MiB KOHCYJIbTaTUBHNX BUCHOBKIB Y Pi3HUX IIPAaBOBUX CHCTeMaX, 1110 HAAAJI0 MOXJIMBiCTh BUSHAUUTH
ocobamBOCTi M yHikaabHicTh minxony IlocrifiHoi masatu. 3’dAcoBaHO, 1[0 IMOBHOBaxXeHHA [locTiliHOI
najaTd BUPI3HANNCA THYUKICTIO, IO AaBajio 3MOTY JAepXaBaM CaMOCTiIHO BCTAHOBJIIOBAaTH piBeHb 1X
060B’I3KOBOCTI. Ii KOHCYIbTaTUBHA IOPUCAMKINisA 6y Ia iHHOBAL[HHIM MeXaHi3MOM, IO CIPHUAB e(peKTUBHOMY
dyuknionyBanHoo Jlirn Haniii Ta NOpUWHATTIO BaXJIWBUX MNPaBOBUX pilleHb. Xo4ya KOHCYJIbTaTHUBHI
BHCHOBKU He OyJii OOOB’A3KOBMMH [0 BUKOHAHH:A, BOHU MaJli aBTOPUTET i BaXJMBe 3HAuYeHHs JJiA
PO3BUTKY MiXHAapOAHOTO cHiBpoOiTHUITBA. KOHCY/IbTaTUBHY I0PHUCAVKIIiI0 O0yJI0 CTBOPEHO He3aJIeXXHO Bif
iHIIMX TPaBOBUX CHCTEM, IO 3acBiguyBasio il yHikaabHicTh. KoHCcTaTOBaHO, o IlocTiliHa masaTa 3podusa
BaroMuii BHECOK B €BOJIIOLiI0 IOPUCIIPY/IeHIIil Ta METO/IiB MUPHOTO BperyJsoBaHHsA KOHIiKTiB. L{ei1 qocin
i mpakTuka 3akjanayu GyHAaMeHT Cy4YacHOl CHCTEeMH NPaBOCYOAsA Ta OCHOBOIIOJIOXKHUX IPUHIUIIB IIpaBa,
CIIpUAIOYN CHiBPOOITHUI[TBY i B3a€EMOPO3YMiHHIO B Mi’kHapOJHUX BifHOCHHAaX. [IpakTuyHe 3HaYe€HHs I[bOT'0
JOCJIiI)KeHHA TMOoJIArae B oKpecJyieHHi pouii IlocTiliHOl najaTtu B PO3BUTKY MiXXHapOJHOTO IPaBOCYyAAs Ta
MexaHi3MiB MUPHOI'O BperyJIlOBaHHA CIIOPiB, IO MOXe CIPUATHA BJOCKOHAJIEHHI0 CYYaCHUX INPaBOBUX
cUCTeM i MikHApOAHUX BiJHOCUH

m KuriouoBi cjtoBa: KOMIETEHIlis CyJOBUX OpraHiB; rj106ajbHi BiJHOCHMHU; KOHCYJIbTaTUBHA IOPUCIUKILIS;
BHUpillleHHA MiXXHapOAHUX CIOPiB; KOHCYJIbTaTUBHNUI BUCHOBOK
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