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[IOJIO Y3Y®PYKTY KOPIIOPATUBHMX MATB (HUACTOK, AKIIIIN)

BinmroBXyro4rch BiJl pO3yMiHHS KOPITOPATHBHOTO Tar0 (YaCTKH, aKIlii) sk 000-
POTO3/IaTHOTO CUMBOJTY, IO MOCBIUy€E KOPIOPATHBHI MTpaBa, € 0€3TiIECHUM MaiitHOM
Ta 00’€KTOM PEYOBUX MPAaB, Y CTATTI PO3MIALAETHCS MOXKIMBICTh BU3HAHHSA 1 3aKpi-
IUICHHS y MPaBOBild cUCTeMi YKpaiHu y3y(pyKTy KOPIOPATUBHOTO Taro (YacTKH,
akii). Ha Bimminy Bif cepBiTyTy, cynepiriito Ta eMQpiTeB3nCYy, SKi 3aBKAN BCTAHOB-
JIIOIOTHCS II0/I0 HEPYXOMOTO MalHa, y3yppyKT MOXKe PO3IIsiiaTHCA SIK YHIBepcaabHa
MPaBOBa KOHCTPYKIIiS, III0 3aCTOCOBYETHCS 10 OyIb-sIKOTO 1HIHMBITyaTbHO-BU3HAYC-
HOTO MaiiHa, SIKE € JUKEPEJIOM J0X0y. 3aKpiIuIeHHS y3y(QPYyKTy KOPIIOPATUBHOTO a0
(dacTku, akiii) y npaBoBiii cucTemi YKpaiHW JO3BOJMUTH CHPSIMOBYBaTH JIOXija Bij
KOPIIOPaTUBHOTO TMaf0 (YacTKH, aKIlil) Ha KOPHCTh TPEThoI ocobu Oe3 mepemadi it
MpaBa BJIIACHOCTI; ONTHUMIi3yBaTH MOAATKOBI BITHOCHHHU IIOJI0 KOPIIOPATUBHOTO TTA0
(uacTky, akmii) i ynmpaBiiHHS MailHOM HEMOBHOMITHIX a0o0 mepemady KOpPIOpaTHB-
HOTO Maro (4acTKH, aKiii) HEMOBHOMITHIM CHAaJAKOEMISAM; O(QOPMIIIOBATU Ieperady
KOPIIOPAaTUBHUX TAiB (YaCTOK, aKIliif) B OIUIaTHE ynpaBiiHHA. Tak caMo sK peuoBe
MPaBO BJIACHOCTI Ha KOPIIOPATUBHUM Maid (YacTKYy, aKIlil0) € MiCTaBOI /I BUHHK-
HEHHsI KOPIIOPATUBHUX IPaB LI0A0 TOBAPUCTBA, PEUOBE NPaBO y3y(HPYyKTy Ha KOPIIO-
paTUBHAHN Mail (YacTKy, aKIlii0) CTAHOBHUTUME ITJCTABY U CTPOKOBOTO IIEPEXOLY
KOPIIOPaTUBHHX TIPaB 0 TPEThOi ocobm — (pykTyapis. BcranosneHHs y3yhpyKTy
Ha KOPIOpPaTUBHMIA Mail (4acTKy, akiilo) MOXKe nepeadadaTucs 3aroBiTOM (3aroBi-
TATBHUM BiJIKa30M), JOTOBOPOM (30KpeMa i BiAKIATAIFHOI0 UM CKaCyBaJIFHOIO
YMOBOIO), Y T. 4. ITOJIOKCHHSAMH KOPIIOPATHBHUX JIOTOBOPIB (JIOTOBOPIB MiX aKIIiO-
HepaMmHM). Y3y(QpyKT Ha KOPIOPATUBHI mai (YaCTKH, aKIlil) HOBUHEH PEECTPYBATUC:
y IEMO3UTapHIN cHCcTeMi (AKIIO WIAEThCS Mpo aKiii); y €AHHOMY epKaBHOMY pee-
CTpi FOPUAMYHUX OCi0, PI3UIHUX 0CI0 — MIANPUEMIIIB 1 TPOMAICHKUX (POPMYyBaHb
(SIKIIO HeThCs PO KOPIOpAaTUBHI Mai (4acTKH), Heo()OPMIICHI SIK IiHHI ManepH).

Knrouosi cnosa: y3ygpykm, kopnopamuenuil nau, akyis, 4acmka y CIamymHoMy
Kanimadi, pe4osi npasa, KOpnopamueHi npasa.
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Smitiukh A. V. On the usufruct of the corporate shares (stocks)

The possibility of the implementation of the usufruct of the corporate shares
(stocks) in the legal system of Ukraine is considered in the article. It is based on
the understanding of the corporate share (stock) as a transferrable symbol certifying
corporate rights and a disembodied property able to be under the rights in rem.
Unlike easement, superficies and emphyteusis established in respect of the real
estate only, the usufruct can be considered as a universal legal institiute that can be
applied to any specific piece of property that is able to be a source of the revenue. The
reception of the usufruct of a corporate share (stock) in the legal system of Ukraine
may allow to pay a corporate share (stock) revenue in favor of a third party without
transferring ownership for the corporate share (stock), to optimize tax relations on
a corporate share (stock) and property management of minors as well as a transfer
of a corporate share (stock) to a minor heir and finally to arrange a management
of'a corporate share (stock) on a paid basis. Just as the ownership right for a corporate
share (stock) being right in rem is a basis for the occurrence of the corporate rights
for the company, usufruct right in rem of the corporate share (stock) is a basis for
a transfer of corporate rights to a third party named fructuary for a certain period
of time. Establishment of an usufruct of a corporate share (stock) may be provided
by a will (testamentary renunication or legatum). It may be established also by
an agreement (in particular under a suspensive or revocation condition) namely — by
the special clause of the corporate agreement (shareholders agreement).

Usufruct of a corporate share (stock) must be subjected to the obligatory
registration as a right in rem. The usufruct of the stocks issued by the joint-stock
company is to be enetered in the depository system. At the same time usufruct for
the rest of the corporate shares not issued as securities may be registered in the Unified
State Register of Legal Entities, Individuals — Entrepreneurs and Public Associations.

Knrouosi crosa: usufruct, corporate share, stock, share in the authorized capital,
rights in rem, corporate rights.

Beryn. OnauM 13 pe3ynbratiB Koaudikaiii MUBUIBHOTO MPaBa, sSiKa 3aBEPIIIIACS MPUIHHST-
1M L{uBineHOro Kozmekcy Ykpainu y 2004 p., cTama peleniis 10 IpaBoBOi cHUCTeMU YKpaiHu
TaKUX KIACHYHUX PUMCBHKHX PEYOBHX IpaB Ha UyKe MaiHO, K CEpBITYT, eM(iTeB3HC, CyIep-
¢imii, ane He y3yppyKT (1aT. — usus fructus), sxuii [1aBno BU3HAYMB K «IIpaBO KOPHUCTYBATHUCS
YyKHUMH pe4aMu i OTpUMYBATH IXHI III0H 31 30epekeHHAM cyOcTanwii peueit misicHoo» (I1asno,
D.7,1,1[1,c. 283])

Bonnouac iHCTHTYT ysyq)pyKTy CTaB CKJIAJIOBOIO YaCTHHOKO 0araThbOX MPAaBOBHX CHCTEM
KOHTHHEHTAJILHOT NpaBoBoi ciM’1 (30kpema benbrii, Icmanii, Itamii, Ksebeky, Hinepnannis, Himeu-
ynnu, Opannii, [Beitnapii, Typeuunnn), y T. 4. nocrconiamictuunux (bonrapii, [Tomsmii, Pymy-
Hii, Yropumau, Yexii) Ta aeskux noctpaasHcbkux (Ecrownii, Monmosu) kpaid. Ciix BiI3HAYNTH,
10 JIesIKI JJOCTTHAKHA Ha3UBAIOTh y3YDPYKT «IPYyTUM Cepell peYOBUX MPaB 3a 3HAYYIIICTIO TCIIs
mpasa BiIacHOCT» [2, ¢. 140] i «eTajoHOM IpaBa KOPUCTYBAaHHS YyKUM MaitHOMY [3, c. 189].

Buxinna ifest y3yQpykTy i3 4acoM TBOPYO MEPEOCMHUCITIOETHCS 1 PO3BUBAETHCS, TIPUIOMY
el pO3BUTOK BiOYBA€THCS Yy PI3HUX MPABOBHUX CHCTEMax MO-pisHOMY [4, c. 64]. SAkuo y [as-
HhOMY PuMmi Ta mij yac mepiux eBpornerchbkux koaudikanid y @pannii Ta Himeaunni y3yppykr
PO3yMIM SK MPaBo JIMIIE Ha TiJIECHY pid (jus in corpore), 31 3SHUKHEHHAM SIKOi y3y(QpYKT MpUIIH-
wsses (Iense, D. 7,1,2 [1, ¢. 283]), a cepa peanmizamii y3yppyKkTy BOaUagacs BUKIOUHO y CiMeH-
HuX 1 cniankoBux BijHOcHHaX (P. lepuar Hanpukiaii XIX cT. mpomoHyBaB Mpemito TOMy, XTO HaBe/e
MPUKJIAJ], PEATbHOrO BUKOPUCTAHHS Yy3y(DPYKTY 11032 KOJIOM CIMEHHHUX BiJIHOCHH, OCKUIBKH TOM
«a0COIFOTHO He TOTPiOeH IS UBITBHOTO 000POTY. Moro micue MIPOKUBAHHS — CiM’sI, JIOMAIITHE
KOJIO, sIK€ BiH MalKe HIKOJIM He MOKHJIAE, 11100 BUHTH Ha BYJIULIIO; TI03a CIMEMHUM KOJIOM BiH iCHY€
TIJIBKY B MpyYHUKAX» [5, ¢. 14]), To Ha modaTky XXI cT. y @paH1iii y3yhpyKT BCTAHOBIIOETHCS Ha
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pyXoMe Ta HepyxoMe MaifHO, Oe3TiJIecHI pedi (30KkpeMa MaifHOBI TIpaBa, 00’ €KTH MTpaBa iHTEICKTY-
aJbHOT BIIacHOCTI), y HiMeuunHi y3yQpyKT BUKOPUCTOBYETHCS Y TIAIPHEMHUIIBKOMY, TOPTOBOMY,
KOMIT FOTEPHOMY IIpaBi, BIAMOBIIHO 00’ €KTaMU y3y(PPYKTY CTarOTh YaCTKH Yy CIUIBbHIN BJIaCHOCTI,
KOMIIT FOTE€PHI ITPOTrpamH, IITICHI MAaifHOBI KOMILUIEKCH, IiHHI manepu (y T.4. akiii) [6, ¢. 377-378],
a y CBITOBIH MpakTuIll — Oy[b-sKi TilecHI Ta 0e3TiiecHi 00’€KTH, 1O 3AaTHI MPUHOCUTH €KOHO-
MiuHy BUroay [3, c¢. 193]. Takuit miaxix 10 y3yppyKTy € ZOMiHYIOUHUM, HAaBIIAKK, OOMEKEHHS KOJIa
00’exTiB y3yppykry HepyxomicTio (cT. 296 LIK IMombui [7], mpoekT 3miH o LIK PD [8]) i mpsima
3a00pOHA BUKOPUCTAHHS y3yDPYKTY Y MiANPUEMHHLBKIHN AisibHOCTI (TpoekT 3MiH 10 LIK PO [8])
CHIJT pO3IIISIIaTH IIBH/IIIE SIK BUHSTOK 13 TipaBmia [9, c. 56, 57].

KoproparuBauii mait (y T. 4. 4acTKa y CTaTyTHOMY KaIliTali, aKiis) € 00’€KTOM PEIOBOrO
IpaBa BIACHOCTI, OT’)KE MOYKHA CTABUTHU MUTAHHS PO BU3HAHHS MO0 IIEOTO 00’ €KTY 1HIIMX Pevo-
BuX mpaBy. Crenudika KOPIOPATHBHOTO Tal0 (YaCTKH, aKIlii) BUKIIOYAE BCTAHOBICHHS M0N0
HBOTO TAKUX KJIACHYHHX PEUOBHX TPaB SIK CEPBITYT, cynepdiliii Ta eMQpiTeB3HUC, K1 3aBKIH BCTa-
HOBJTIOIOTECSI IIIO/I0 HEPYXOMOTO MaifHa, MPOTe y3yPPYKT MOKE PO3TISAATHCS SIK YHiBEpcalbHA
MPaBOBa KOHCTPYKIIiSA, IO MOXKE 3aCTOCOBYBATHCS 10 Oy/Ib-SKOTO 1HIWBITyaTbHO-BH3HAYCHOTO
MaiiHa, sIKE € JHKEPEIIOM JI0XOTY.

VY neskux mpaBOBUX CHCTEMax MOXIIUBICTH y3y(DPYyKTy KOPHIOPATHBHUX HAiB MPSIMO Bpe-
IyIbOBaHA YUHHUM 3aKOHOIABCTBOM, IO CTABUTh MUTAHHS MPO MOUIIBHICTh 3aKPIIUICHHS Y3Y-
(GpyKTy KOPIIOPATUBHIUX MMAIB y MPaBOBiil cuctemMi Ykpainu.

[Ipobnemaruky y3ybpykry gocaimkysanu b.O. Autonos, H.B. be3ik, JI.FO. Bacunescrka,
C.O. I'pomos, 1.0. €menwkina, J[.B. Jlopenn, B.€. Kapaymun, I.C. Manaksa, T.O. Meuerina,
I'1O. Minuk, 1.B. Cisapakma, O.I. Cipotkin, O.P. Cyxapesa, mpoTe y3yQpyKT KOPIIOPATUBHIX
maiB HE CTaBaB I IPEIMETOM OKPEMOTO JIOCIIIKCHHS.

IMocranoBka 3aBaanHs. MeTa cTaTTi mosirae y Tomy, o0 po3B’s3aTH MUTAHHS PO
JIOLITBHICTE BIPOBAKCHHS (PEIeIIlii) IHCTUTYTY Y3Y(PPYKTy KOPIOPATHBHUX MAiB IO MPaBOBOT
CHCTEMH YKpaiHW Ta BH3HAUUTH 3aCaj, BIIMOBITHO IO SKUX TaKe BIPOBAKCHHS (pEIICTIis)
MOXe BiJIOyBaTHUCS.

Pe3ynabraTu gociimkeHHsi. Y3yQppyKT KOPHOPAaTHBHHUX MaiB MpsSMO TepeadadeHuil crie-
[iaJbHUMH HOPMaMH 3aKOHOJIABCTBA TakuX KpaiH, sk bemeris (cr. 5:22, 6:22, 7:26 Konekcy
ToBapuCTB Ta 00’enHanb benbrii mono AT, TOB i xooneparusis [10]), Hinepnanau (ct. 2:88,
2:197 UK HinepnanaiB moao BIAPUTHX 1 3akpuTHx kopmopariit [11]), Typeuunna (ct. 60 T'K
Typeuunnu mwono TOB [12, c. 279]), @panuis (ct. 1844, 1844-5 LUK ®pannii [13], ct. L225-
110, L225-118, L225-140 I'K ®panuii mogo TOB Ta AT [14]), Useiinapis (ct. 6861H, 789aA
LK Hiseinapii momo AT i TOB [15]), y HiMeduuni Taka MOXJIHBICTh BH3HAETHCS Y HOKTPUHI
Ta CyJ0BiH npakTuili [6, c. 378]. HallO11bI1 TOBHUM € PEryJIfOBaHHS IIMX BIHOCHH y TIPaBOBUX
cuctemax Himepnanmais i ®pamniiii.

Crijl BiI3BHAUUTH, 1110, KPIM CIIEiaIbBHUX HOPM PO y3YPPYKT KOPIIOPATUBHUX TAiB (aKIIiH,
YaCTOK), HABEJICHI BUIIE MPABOBI CHCTEMH MICTSTh 3arajibHi HOPMH MPO Y3y(PPYKT, OTKE, OCKIIBKH
y3y(pPYKT KOPIOPATHBHOTO IMAI0 € OKPEMHM BHITAIKOM y3yq)pyI<Ty SIK TaKOTO, BIIPOBAPKEHHS JI0
MpaBoBOi CHCTeMH YKpaiHH y3y¢>pyKTy KOPIIOPATUBHOTO TAk0 JOIUIBHO 3/I1HCHIOBATH OTHOYACHO
13 3aKpIMJICHHSIM Y 3aKOHOJIABCTBI 3arallbLHUX HOPM mpo y3yQpyKT. 3 iHIIOrO OOKY, «aBaHTapIHE
BIIPOBA/DKEHHS CYKYITHOCTI HOPM, 3/IaTHUX [TOBHOIO MIpPOIO BPET'YJIIOBATH BCI ACTEKTH Y3y(DPyKTy
KOPIOPATHBHOTO MA0, MOKE CTHMYITIOBATH NPHIHSATTA 3r0I0M 3aralbHHX HOPM IPO y3y(1)pyKT (]
peryJoBaTHMY Th BiJTHOCHHU IIOJIO IHIIMX 00’ €KTIB (HEPyXOMEe Ta PyXOoMe MaiHO, I[iHHI MalepH,
BIZIMiHHI BiJl aKIii Ta iH.).

OCHOBOIO Y3y(PYyKTy € BCTAHOBJICHUI BIAMOBIIHO 10 3aKOHY, JOTOBOPY YH 32 IPSIMOIO BKa-
31BKOIO 3aKOHY (DYHKI[IOHATBHUN PO3MOJIIT PEUOBUX MOBHOBAXXECHBb BJIACHOCTI, 3a SKOro (hpyKTya-
piit oTpuMy€e Ha IeBHUH CTPOK (Y T. 4. Ha BECh Yac JKUTTS a00 10 HACTaHHS CKAacyBaJIbHOI 00CTa-
BHHH) TIPAaBO HAWOULIBII MMOBHUM YHHOM BHKOPHCTOBYBaTH MaiHO, TOOTO OTPUMYBATH yCi HOTO
TUTONIH, & BIACHUK Ma€ THTYJ «TOJIOTO BiIacHUKa» (y TpaBoBiii cuctemi dpaniiii), ToOTO BIacHUKa
0e3 mpaBa KOPUCTYBaHHS MaiiHOM (y MpaBoBiid cuctemi HiMequnHU Take mpaBo BIACHOCTI TAKOXK
BBaXkaeThes nedekrHum) [6, c. 376].
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V3y(pyKT MOXKE BCTAHOBIIOBATHCS, CEPEJ] 1HIIOTO, JIJIsl 320€3TMCUCHHS ITEBHOT 0COOU J0X0-
JIOM BiJI IIEBHOTO MaifHa, JUIs TIepepO3MOAITy TIOAATKOBOTO TATaps MK YiIeHaMH ciM’1 (OCKUIBKH
MOJIATKH, TTOB’s13aHi 3 MaitHOM, cIiadye GpyKTyapiid, skuid oTpumye ioan) [6, c. 378; 3, ¢. 199]
a0o0 BUCTYIATH allbTEPHATHBOIO Haiimy [6, c. 381].

Y KOpPHOpPaTHBHO-TIPABOBOMY KOHTEKCTI y3y(PPYKT € NMpaBOBOIO KOHCTPYKII€IO, 37aTHOIO
PO3B’s13aTH HAPEUITI IPOOJIEeMy HENOAITBHOCTI KOMILIEKCY KOPIOPATHBHUX MPaB.

Hesii nocnigHuky, 30kpeMa, B. biprokos i B.M. Kpasuyk [16, c. 26; 17, ¢. 11] BiacToro0Th
MOXITUBICTh TOALTY KoprmoparuBHuX mpaB. B.M. KpaBuyk 3ayBakye, 110 OKpeMi KOPIIOpaTUBHI
npasa (He JIMIIe MalHOBI ITPpaBa, HAIIPUKJIA]] IPABO Ha TUBINCHIIH, aJie i IPaBOMOYHOCTI HEMaliHO-
BOTO XapakTepy, 30KpeMa IPpaBo ToJI0CYBaTH Ha 3araibHIX 300pax) MOXKYTh BiITy>KyBaTHCS CaMO-
CTIHHO, K OKpeMi 00opoTo3aaTHi 00 exTu [17, ¢. 11].

[Ipote Taxwii miIXix BUIAETHCS HECYMICHUM 13 BU3HAHHSIM iCHYBaHHS KOPIIOPATHBHOTO TAI0,
SIKHI, TIO CYTi, TIPEACTABIISE CYKYITHICTh KOPIIOPATHBHUX MPaB B 00OPOTI SIK TPAH3UTHBHUH 3HAK
(cuMBOITIYHUIT 00’ €KT) 1 BUCTYIAE MIPEIMETOM BCIX IPABOYHHIB, IO YKIAAKOTHCS 3 METOKO HAOYyTTS
KOPITOPATHBHUX TIPaB MO0 MIEBHOI IOPUIANIHOI 0COOM KOPIIOPATHBHOTO THITY (J1aJIi — TOBAPUCTBO).

BiguysKeHHST OKPEMOTro KOPIIOPATUBHOIO MIPaBa UM OKPEMOI MPABOMOYHOCTI, SIKA BXOIHTH
JIO CKIIay CyO €KTUBHOTO KOPIIOPATUBHOTO TpaBa BUIIOTO PiBHS (IIPaBOMOYHICTh rOJI0CYBaTH Ha
3arajJbHUX 300pax sIK CKJIaJ|0Ba YaCTHHA MpaBa OpaTH y4acTb B YIPaBJIiHHI TOBAPUCTBOM) O3HAYAE
KIHIIEBY  OCTaTOUHY BTPATy 3B’ SI3KY Mi’K YUaCHUKOM 1 TAKOIO IPABOMOYHICTIO: Cy0’ €KTOM OKpeMOl
KOPIIOPATUBHOI MPABOMOYHOCTI 32 TAKOTO CIICHAPII0 HA3aBKAM CTae 0coba, KOTpa HE € aHi ydJac-
HUKOM BIJIIOBITHOTO TOBAapHCTBA, aHi BIACHUKOM KOPIIOPATHBHOIO Mar0, HaBiTh OlIbLIE — Taka
0co0a MOXKE BITIY>KUTH HAJICKHY il OKpeMy KOPIIOPAaTHBHY MPAaBOMOYHICTb iHIIIH, TPETii 0co0i.
Tak camo me# miaxXix yMOXKITHBIIIOE CHTYAIII0, 32 SIKOi YIACHUK TOBAPHUCTBA MOXKE «PO3IPOAATH
OKpeMi cy0’ eKTHBHI KOPIOPATHBHI MIpaBa, 0 BUIUTHBAIOTH 3 OHOTO KOPIIOPATUBHOTO TA0 Pi3HIM
ocobam. Bu3HaHHS 3a3HAUCHHUX BUINE MOKIMBOCTEH MOBHICTIO PYHHY€E KOHIIENTYaJbHI 3acald
Cy0’€KTUBHHUX KOPIIOPATUBHHX MPaB 1 MOXKE MPUBOAMTH JIO HETATUBHUX HACIIIKIB Ha MTPAKTHIII.

Hasmaxwu, BipoBapKeHHS y3y(PPYKTY KOPIIOPATUBHOTO A0 J03BOJISIE HOTO BIACHHUKY HaMi-
JUTU TPETIO 0Co0y KOPIIOPaTUBHUMH IIPaBaMH Ha CTPOKOBIH (BiAMOBITHO, TOBOPOTHIN) 1, MOX-
JIMBO, OIUTATHIH OCHOBI 4epe3 KOHCTPYKII0 PEYOBOTO MpaBa Ha UyXKy pid, SKOIO € Oe3TiiecHe
MaifHo, 1T(poBHUil 00’ €KT — KOPIOPATUBHUIL Mail.

OcHOBHa Tpiajia MPaBOMOYHOCTEH BIACHUKA TIIECHOT peui, sIKY, OTPH 11 00MEKEHICTh, BKITIO-
yae, sIK BIIOMO, MPaBOMOYHOCTI BonoAiHHA (jus possidendi), kopuctyBanHs (jus utendi / fruendi)
Ta posnopspkeHHs (jus disponendi). Ilpote y BUMaaky 3 KOpIOPaTUBHUMH MasiMH, IO ICHYIOTb
y BUIJLAIII €IEKTPOHHUX 3aITUCIB, sIKi OOMIKOBYIOTBCS Y MEBHUX CHUCTEMaX 1 HA HEIiJKOHTPOIBHIX
BJIACHUKOBI HOCISIX 1 € Oe3TUICCHUM MailHOM (IU(pPOBUMH 00’€KTaMHK), TPABOMOYHICTh BOJIOIIHHS
sIK (hakTHUHOTO MaHyBaHHS Haj piguro [18, ¢. 360] 3HAYHOIO MipOIO BTpavyae CEHC, a MPABOMOYHICTh
KOPUCTYBAaHHSI KOPIIOPATHBHUM TA€M SK MOMKIIMBOCTI BIJIYYCHHSI HOTO KOPHCHHX BIIACTHBOCTCH
[19, c. 55] (MBINBHUX TUIOMAIB, TOOTO — TPOIIOBHUX BHUIUIAT) PO3KPHBAETHCS (DAKTHUHO Yepe3 3MICT
MIPUHANMHI ISSIKUX 3aCBITUCHUX HIUM KOPHOPAaTUBHUX IpaB. TakuM 4nHOM, Y3y(QpyKT KOPIIOPaTHB-
HOTO TIal0 YTBOPIOBATHME PEUOBO-TIPABOBY MiACTABY MEPEXOLY 10 PPYyKTyapist KOPIIOPATUBHUX IPaB
Ha TIEBHUI CTPOK (MOXJIMBO — Ha CTPOK JKUTTS (DPYKTyapis) Ha omiaTHiil abo Ge30rmiaTHiil 0CHOBI
(oOcsir KOpIOpaTHBHUX ITIPaB, IO MEPEXOAATh A0 (PPYKTyapis BHACIINOK y3y(QpyKTy KOPHOPATHUB-
HOTO Maro, Mae OyTH MPeIMETOM OKPEMOT'0 JOCIIHKEHHS ), TOAANBIIIE Bi Uy KEHHS KOPIIOPATUBHOTO
A0 BIACHUKOM Ha KOPHUCTb TPEThOI 0COOU YIIPOIOBK CTPOKY il y3y(hpyKTy HE IMPHUITHHATIME HOTO.

Ciin miAKPECIUTH, IO BIACHUK KOPIOPATHBHOTO MAr0, MO0 SIKOTO BCTAHOBJICHHU y3y-
(bpyKT, 30epirae craryc yq9acHHKA TOBAPHCTBA, @ 0c00a, Ha KOPHUCTH SKOi BCTAHOBICHHUH Y3y(DPYyKT,
OTpPUMY€ OCOOJHMBHH, BIIMIHHUI SIK BiJl CTaTyCy BIIAaCHHKA KOPIIOPATHBHOTO I1al0, TaK 1 BiJ cTa-
TYCY Y9acCHHKa TOBapHUCTBA IIPABOBUI CTATyC (PPYKTyapist (KOPHCTOBOJIONLIBIIS), KOTPHIA TO3BOIISIE
OTPUMYBATH TPOIIOBI HAJIXO/PKCHHS, TIOB’sI3aHI 3 KOPIIOPATHBHUM ITa€M, TOOTO JTUBIJICHIU, Maii-
HOBY KOPIIOPAaTWBHY KBOTY 1, BIIMTOBITHO, 31MCHIOBATH TIEBHI KOPIIOPATHBHI MpaBa Ta OB’ si3aHi
3 HUMU 3000B’s13aJIbHI IpaBa KOPIIOPATUBHOTO MTOXO/HKEHHS II0JI0 BiIIIOBITHOTO TOBAPUCTBA MPO-
TATOM CTPOKY Aii y3ydppykTy. Tak camo sIK pedoBe IpaBo BIACHOCTI HAa KOPIIOPATUBHUM Mai € mij-
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CTaBOIO /TSI BUHUKHCHHS CTaTyCy YYacHHKa TOBAPHUCTBA Ta KOPHMOPATHBHUX IPaB IMIOAO HBOTO,
pedoBe mpaBo y3yQpyKTy Ha KOPIIOPATUBHUH Iail CTAHOBUTHME IIJCTaBY Ul CTPOKOBOTO TIepe-
X0y KOPIIOPAaTHBHUX MPaB 10 TPETHOI 0COOH — PpyKTyapisl.

V3y(pyKT KOPIIOPATUBHOTO MA0 MOKE BUCTYIIATH aJITEPHATHBORO Horo openi: c¢t. 239-3TK
Opanii IpsMO BCTAHOBIIOE, 1[0 OPSHIAP YACTKH OTPUMYE IpaBa QPyKTyapis YacTKH, a OPEHIO0-
JlaBellb Ma€ cTaryc ii «rojoro BiracHuka» [14], T00TO (akTHIHO 3aCTOCOBYE J0 OPEHU YaCTKH
MOZETb Y3y(QPYKTHOTO PO3IMOALTY MPABOMOYHOCTEH, SIKi CTAHOBIIITH KOJIO KOPITOPATHBHUX ITIPAB,
a OCIITHUKH (PpaHITy3bKOT MOJIETl y3y(PPYKTY MiJKPECITIOI0Th HE3HAYHY, 3HUKAI0TY PI3HHII0 MiXkK
y3y(pyKTOM Ta OpeHA0I0, Bifatouu nepesary y3yhpykry [2, c. 138].

IHO3eMHuIl JOCBiA NPABOBOTO PEryNIOBAHHS MiATBEPIKYE MOXKIUBICTD y3y(PyKTy KOPHO-
PaTUBHOTO MAl0, 1[0 JO3BOJISE BUPINIYBATH HU3KY MPAaKTHUHMX nuUTaHb. Hacammepen ue cops-
MOBYBaHHS JIOXO[y BiJi KOPIOPATUBHOIO Mal0 HAa KOPUCTb TPEThOI ocobu Oe3 mepexdadi iif mpasa
BIIACHOCTI (SIK 3ayBa)KyIOTb AESKI JOCTITHHUKU, y3y(QpyKT MOB’A3aHUM «i3 3a0e3MeueHHsAM COLli-
aNbHUX iHTEpeciB 0cid, 110 MalTh MPaBO HAa yTpuMaHH [9, c. 57]). IlpoTte y3ydpykT, sk BxKe
3a3HAuaNOCs BUILE, JO3BOJISIE ONTUMI3yBaTu MOJATKOBI BITHOCHHU ¥ YIIPaBIiHHS MaifHOM HEMHo-
BHOJITHIX a00 mepeaady KOpPIMOpaTHBHOTO MA0 HEMTOBHOJITHIM CIAAKOEMIIM (HAIPUKIIA]], OHyKa
CIAJKY€ 3a 3aM0BITOM HaJCKHI Ji/10BI KOPHOPATHUBHI Mai i OTpUMYE iX y BIAaCHICTb, BOAHOUAC i1
0aTbKO (CHH J1i/1a) OTPUMYE 32 3all0BiJAIFHIM BiJIKa30M y3Y(QPYKT 10 TOCSITHEHHS CIaKOEMUIICIO
MOBHOJITTS 13 THM, IO YIPABIISATH KOPIIOPATUBHUMH IAsIMU Ta HECTH TATAp CIUIATH OB S3aHUX 13
HUMH ITOAATKIB, TAK caMO OAaTbKO MOXKE IOJapyBaTh KOPIOPATUBHI Mai TITAM 31 30epeKeHHIM 3a
c00010 y3y(ppyKTy J10 TOCSITHEHHSI HUMHU TIOBHOJIITTS 3 Ti€l0 caMoro MeToro [6, ¢. 381]). Hapemri,
y3y(ppYyKT KOPIIOPATHBHUX IAiB Ma€ 3HAYHUH ITOTEHIIia]l BUKOPUCTAHHS 1032 KOHTEKCTOM CiMeH-
HO-CIIaJIKOBOT MTPOOJIEMATHKH: caMe 3aCHOBAaHMM Ha JIOTOBOPI y3y(QPYyKTOM MOXKHA O(OPMITIOBATH
nepeaayy KOPIOpaTHBHUX TAiB B OIUIATHE YIPABIIHHS, KOJIM (QPYKTyapidl cIutadye BIACHUKOBI
KOPITIOPaTUBHHUX IAiB MEBHY BHHATOPOAY: PETYIPHI BUILTATH lump sum (aHaJIOT OpeHIHOI TITaTH)
a00 K BIZICOTOK BiJ AUBIIEHIIB.

Takok BCTaHOBJICHHS y3y(QpyKTy Ha KOPIOpaTHBHI mai (30KpeMa i BiJIKIAAaIbHOK YU
CKacyBaJIbHOIO YMOBOIO) MOXKE OyTH TependadeHe MONOKCHHSIMH KOPIIOPAaTUBHHUX OTOBOPIB
(JToroBOPIB MiXk aKIliOHEpaMHK) Ta CKJIaJIaATH YaCTHHY JIOMOBJICHOCTI YYaCHHUKIB (aKI[IOHEPIB) 1010
TOPSIIKY peai3alii HUMU KOPIIOPATUBHUX IIPaB.

TakuMm 9uHOM, Y3y(QPYKT SK PEUOBE MPaBO MIOAO KOPIIOPATUBHOTO Mar0 Mae OyTH BH3HA-
HUM 1 3aKpIIICHU Y MPaBOBiH crcTeMi YKpaiHH Tak caMo, sIK MaroTh OyTH BH3HAaHI IIPaBO roc-
MOAaPCHKOTO BiJaHHS HAa KOPIIOPATUBHHY TTald, MPaBO IOBIpYOi BIACHOCTI HA KOPIIOPATHBHUH Maif
1 IpaBO KOPUCTYBaHHS (OPEH/IN) KOPIIOPATUBHUM I1A€EM.

V3ydpyKr, sk 1 yci iHIII PedoBi MpaBa Ha Uy>Ki KOPIOpPaTHBHI Nai, IOBUHEH PEECTpyBa-
TUCS: y3y(QPYKT IOAO aKLill — y Aeno3uTapHill cucrteMi; y3y(QpyKT 1010 KOPIOPAaTUBHUX MAiB,
Heo(hOpMIICHHUX SK LiHHI nanepu —y €IuHOMY JepKaBHOMY PEECTpi IOPUIUYHUX 0Ci0, (Di3HUHUX
0Ci0 — MiANPUEMIIIB 1 TPOMAZCHKUX (POPMYBaHb.

BucnoBku. [IpoBenene 10ciKeHHs! JO3BOIIIO COPMYIIOBATH TaKi MOJIOKCHHS:

1. Y3ydhpykT KOprmopaTHBHOIO Mar0 (YaCTKH, aKIii) JOLITBHO 3aKPIMUTH Y NMPABOBIH cuc-
Temi YkpaiHu.

2. BracHUK KOPIIOPAaTMBHOTO Tal0, II0JI0 SIKOTO BCTAHOBIICHUH Y3y(PpYKT, 30epiraTume cra-
TyC yJacHHKa TOBAPHCTBA, a 0C00a, Ha KOPUCTB SIKOi BCTAHOBICHUH y3y(DPYKT, OTpUMYBaTHME OCO-
OnMBHI, BIAMIHHMHN SIK BiJl CTaTycy BJIACHHKAa KOPIIOPATHBHOTO MAI0, TaK 1 BiJf CTaTyCy y4acHUKA
TOBApUCTBA MIPABOBHH cTaTyc (PpyKTyapilo, 10 JO3BOISITUME OTPUMYBATH I'POIIOBI HAIXOKCHHS,
1IOB’sI3aHi 3 KOPIOPATUBHUM ITa€M, TOOTO TUBIICH/IN, MAiTHOBY KOPIIOPATHBHY KBOTY 1, BIIIOBIHO,
3[iiCHIOBaTH Ha OIUIATHIN 4K Oe30IUTaTHIN OCHOBI IIEBHI KOPIIOPATHBHI MIpaBa Ta OB’ I3aHi 3 HUIMU
3000B’s13aJIbHI TIPaBa KOPIIOPATUBHOTO TIOXOJPKEHHS OO BiJIOBITHOTO TOBAPUCTBA TPOTATOM
CTPOKyY i y3y(hpykTy (0OCST KOPIIOPATUBHUX TIPaB, SIKi MEPEXONATh A0 (HpyKTyapis BHACIIIOK
y3y(QpYKTY KOPIIOPATHUBHOTO IMat0, Mae OyTH MPEIMETOM OKPEMOTO JOCTi/DKeHHS). Tak caMo, K
pedoBe MpaBo BIACHOCTI Ha KOPIOPATHBHUH A € MiICTaBOIO ISl BHHUKHEHHS CTaTyCy YU9aCHHUKA
TOBapUCTBA Ta KOPIOPATHBHUX IpaB MO0 HHOTO, PEUOBE MPABO y3yPPYKTY Ha KOPIOPATHBHUI




Husinicmuka

mail CTAaHOBUTHME TIIJICTABY IUISI CTPOKOBOTO IEPEXOAY KOPIIOPATHBHUX TIPAB 10 TPETHOI 0COOH —
pyxryapist.

3. 3axpirureHHS y3y(bpyKTy KOPIIOPAaTUBHOTO IAI0 Y TMPaBOBIM cucTemi YKpaiHU 03BO-
JIATB: CIPAMOBYBATH JOXif BiX KOPIOPATHBHOIO Maf0 Ha KOPHCTh TpeThoi ocodu Oe3 mepemadi it
IpaBa BIACHOCTI; ONTHUMI30BYBaTH IOJATKOBI BITHOCHHH IIOJ0 KOPIOPATHBHOTO IAl0 Ta YIIPaB-
JITHHS MaitHOM HeHOBHOJ'IiTHiX a0o mepeady KOprnopaTUBHOTO MaK HEMOBHOMITHIM CIIAAKOEMIISM;
oopmiTIOBaTH ITepesady KOPIIOPAaTUBHUX IAIB B OILIATHE YIIPABIiHHS.

4. BcraHoBJIeHHS y3y(ppYyKTY Ha KOPIOPATHBHI Iai MOXe Tepe0adaTucs 3aoBiTOM (3a11o-
BiJJAIFHUM BiZIKa30M), ITOTOBOPOM (30KpeMa IIiJ BiIKIaJalbHOI UM CKacyBaJbHOIO YMOBOIO),
y T. 4. IOJIOKECHHSIMH KOPIIOPATUBHUX JIOTOBOPIB (JOTOBOPIB MiXK aKIiOHEPaMH).

5. VY3ydpyKT Ha KOpPHOpaTWBHI Mai MOBUHEH PEECTPYBATUCS: y JEMO3UTapHIA cucTeMi
(sK110 MaeThes mpo akuii); y €AMHOMY AEp:KaBHOMY PEECTpl IOPUANYHHX 0Ci0, hi3uuHUX 0Cid —
MiAIPUEMIIIB 1 TPOMAACHKUX (POpMyBaHb (SIKIIO WAEThCA PO KOPIOPATUBHI 1ai, He 0POpMIIeHI K
IiHHI TTaNepH).

Cnucox BUKOPHCTAHUX JKepe:

1. Jurectsl FOctunnana. llamsmuuxu pumckoeo npasa: 3axonwvt XII mabnuy. Uncmumy-
yuu I'asa. [{ueecmor FOcmunuana. Mocksa : 3epraio, 1997. C. 152-598.

2. Cusapakma 1.B. CepButyTs! 1 y3y(pyKT B I paxanckom konekce @pannuu 1804 rona :
JcC. ... Kau. ropuf. Hayk : 12.00.01 : Mocksa, 2000 154 c.

3. I'pomoB C.A. Y3yhpyKT: 1opuandeckas KOHCTPYKIHS U BEIITHOE TIPaBo. Bewnvie npasa:
nocmanoexa npoonemuvt u eé peuwrerue. Mocksa : Craryr, 2011. C. 188-231.

4. Mamaksa ['P. OcobeHHOCTH MPaBOBOM KOHCTPYKIMH Y3y(PpYyKTa B POCCHICKOM, rep-
MaHCKOM U (hpaHIly3CKOM IpaxxaaHckoM npase. FOpuduueckas nayka. 2016. Ne 2. C. 58-65.

5. Wepunr P. Teopus Bnanenus. Cankr-IletepOypr : M3n-Bo H.K. MaprsiHoBa, 1895. 48 c.

6. AnronoB b.A. ®opmupoBaHHe HHCTUTYTa y3y(QpykTa B TepPMAHCKOM TPa)KIaHCKOM
rpage : Auc. ... Kauz. ropun. Hayk : 12.00.01 Mocksa, 2006 242 c.

7. Kodeks cywilny Rzeczypospolitej Polskiej. URL: http://prawo.sejm.gov.pl/isap.nsf/
download.xsp/WDU19640160093/U/D19640093L.pdf.

8. O BHeceHHMU H3MEHEHUI B YaCTH MIEPBYIO, BTOPYIO, TPETHIO M YETBEPTYIO [ paskIaHCKOTO
koniekca Poccuiickoit denepanmm, a Takxke B OTeNbHbIE 3aKOHOAAaTeIbHbIE akThl Poccutickoii dene-
panuu : [Ipoext @enepansHoro 3akona Ne 47538-6. URL: https://sozd.duma.gov.ru/bill/47538-6.

9. Jlopenu J.B. IIpaBo nuuHoro mojib3oBnaaeHus (y3yQpykrT): mepcrekTuBbl B Poccun
U OIBIT 3apyOeXKHBIX CTpaH. Becmuuk FOocno-Ypanvckoeo eocydapcmeentnoco yHugepcumema.
Cepus «llpasoy. 2013. T. 13. Ne 2. C. 55-58.

10.Code des sociétés et des associations. URL: http://www.ejustice.just.fgov.be/eli/
101/2019/03/23/2019A40586/justel.

11. Civil Code of the Netherlands. URL: http://www.dutchcivillaw. com/civilcodegeneral htm.

12. Turkish Commercial Code. Tiirk Ticaret Kanunu. Istanbul : Vedat Kitapgilik, 2017. 728 p.

13.Civil Code of France. URL: https://www.legifrance.gouv.fr/content/download/1950/
13681/version/3/file/Code 22.pdf.

14.Commercial Code of France. URL: https://www.legifrance.gouv.fr/ Media/Traductions/
English-en/code_commerce part L. EN 20130701.

15.Federal Acton the Amendment ofthe Swiss Civil Code (Part Five: The Code of Obligations)
of 30 March 1911. URL: https://www.admin.ch/opc/ en/classified-compilation/19110009.

16. biprokoB B. AHai3 qeskux CipHUX MUTaHb KOPIIOPATUBHUX BITHOCHH. [Ipaso Yrpainu.
2011. Ne 8. C. 24-28.

17.KpaBuyk B.M. [IpumiHeHHS KOPITOPaTUBHAX IPABOBITHOCHH B TOCIIOMAPCHKIX TOBAPHU-
CTBax : aBroped. Tuc. ... JIOKT. opua. Hayk : 12.00.03. Xapkis, 2010. 38 c.

18. Joxaes JI.B. Pumckoe wactHoe mpaBo : yueOHuK. MockBa : UTHOPA-M-HOPMA,
1999. 784 c.

19. Kampimranckuii B.I1. [IpaBo coOcTBeHHOCTH: Ipeensl 1 orpanmdeHus. Mocksa : FOHU-
TU-IATA. 3akon u mpaso, 2000. 303 c.




