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Abstract

The relevance of the topic lay in the need to ensure a fair trial in criminal cases, which is a fundamental
guarantee of human rights and justice. The study focused on the general conditions governing criminal
proceedings, which ensure the proper participation of the parties in the proceedings and the observance of
the procedural rights. To achieve this aim, an analysis was conducted of legislative provisions, the case law of
the European Court of Human Rights, and the judicial practice of the Republic of Moldova. The main conditions
for ensuring the participation of the parties in the judicial process were examined, in particular the equality of
the parties, the principle of adversarial proceedings, and the right to defence. It was found that failure to meet
these conditions may lead to a breach of the principles of fair trial and affect the outcome of the proceedings.
It was established that it was important to comply with the requirements regarding the proper summons
of participants in the proceedings, ensuring equal opportunities to present evidence and participate in its
examination. The role of the court in ensuring the fairness of the proceedings was also analysed, particularly
in the context of maintaining a balance between the prosecution and the defence. It was found that the judge’s
active participation in maintaining adversarial proceedings and assisting the parties during the process is
essential to ensuring that the rights of each party are upheld. Furthermore, it was established that failure
to comply with procedural rules, such as the proper notification of parties to the proceedings, can have
serious consequences for the fairness of the proceedings, including the annulment of court decisions. It was
concluded that failure to comply with these conditions could result in serious violations of the rights of the
parties to the proceedings, requiring the court’s intervention to ensure a balance of the parties’ rights and
obligations. The practical value of the work lay in the fact that its findings could be used by judges, solicitors
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and legal practitioners to improve law enforcement practice and ensure appropriate conditions for criminal
proceedings, in accordance with international human rights standards
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Introduction

Criminal justice, as an institutionalised form of resolv-
ing conflicts arising from the violation of criminal law,
is inconceivable in the absence of a rigourous procedur-
al framework composed of clear, precise, and mandato-
ry rules intended to guide the conduct of all procedural
participants. In Chapter II, Title II of the Special Part
of the Criminal Procedure Code! (in particular Articles
315,319, 320-324, 334), certain common rules are pro-
vided; general norms according to which any trial be-
fore a court of first instance is conducted, which must
also be applied accordingly to each remedy, depending
on the case. “An important condition that ensures the
exercise by the court of this function and effective-
ly contributes to the achievement of the purpose of
criminal proceedings is the unconditional observance
by all persons participating in the proceedings of all
general rules established by law, in accordance with
which any judicial procedure is conducted” (Sedletchi
& Milusev, 2018). Through these norms, the necessary
framework is ensured for conducting the trial with due
respect for the procedural rights of the parties, as well
as for maintaining the balance between the interests of
the prosecution and those of the defence.

The subject of criminal procedure and the safe-
guarding of the rights of parties to court proceedings
is complex and multifaceted, as it encompasses a wide
range of aspects covering both national legislation
and international standards, in particular those aris-
ing from the case law of the European Court of Human
Rights. Here is an overview of several important stud-
ies in this field, which highlight the key aspects of en-
suring the fairness of judicial proceedings. T. Osoianu
& 0. Dinu (2023), examined an important aspect of the
topic — the extraordinary review of criminal cases under
the Criminal Procedure Code of the Republic of Moldo-
va. The authors compared these procedures with inter-
national standards, in particular with the requirements
of the European Convention on Human Rights. The au-
thors concluded that the existing system of case review
lacks transparency and proposed improvements to the
procedures of national courts to ensure fairness and
the protection of the rights of the accused. This study
highlights the importance of integrating international
standards into national legislation to ensure the effec-
tive participation of individuals in criminal proceedings.

In a subsequent study, T. Osoianu & O. Dinu (2025)
again analyse extraordinary review procedures, but

with a focus on comparisons between different juris-
dictions. The authors note that certain principles en-
shrined in the national legislation of the Republic of
Moldova do not always meet the requirements of inter-
national standards, particularly in relation to human
rights. The study concludes that Moldova must adapt its
legislation to international norms in order to prevent vi-
olations of the rights of individuals affected by criminal
proceedings, as well as to ensure greater transparency
and access to justice. S. Leontieva (2024) focused on the
impact of ECtHR rulings regarding the exclusion of ille-
gally obtained evidence in criminal cases. The author
noted that this issue is particularly important for up-
holding the rights of participants in criminal proceed-
ings, as illegally obtained evidence can significantly af-
fect the fairness of the trial. S. Leontieva concluded that
although the ECHR has established clear standards re-
garding the exclusion of such evidence, these standards
have not yet been properly implemented in Moldova,
which may lead to violations of the rights of individuals
in criminal cases. In the authors’ joint paper, S. Leon-
tieva (2026), the authors focused on the methodology
for assessing inadmissible evidence obtained unlaw-
fully. The researchers emphasised the importance of
improving procedures to more clearly define the limits
of admissibility of evidence, which directly affects the
fairness of court proceedings. The authors concluded
that it is necessary to develop a more detailed and con-
sistent methodology that will prevent errors during the
assessment of evidence and ensure respect for the right
to a fair trial.

The European Commission’s (2025) report, enti-
tled “Moldova report 2025” highlights the importance
of further reforms in the Republic of Moldova’s criminal
justice system. The report emphasises the need to in-
tegrate European standards into the country’s criminal
justice system to safeguard human rights in criminal
cases. In particular, it mentions the need to improve
judicial procedures to ensure the participation of all
parties in proceedings, as well as the importance of an
appropriate response to violations of the rights of those
involved in the proceedings. The report concludes that
Moldova has significant potential for reform but re-
quires further efforts to integrate international stand-
ards into its legal system. Thus, the studies highlight
important aspects of the criminal process in Moldova,
particularly regarding the review of criminal cases,

IICriminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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the exclusion of inadmissible evidence and the incor-
poration of international human rights standards into
national law. Each of these studies points to the need
for further reforms to ensure greater transparency and
fairness in criminal proceedings.

The study focused on the general conditions gov-
erning criminal proceedings, which ensure the proper
participation of the parties in the proceedings and the
observance of the procedural rights.

Materials and Methods

The study was based on a conceptual and theoretical
framework centred on the principles of a fair trial, in
particular the adversarial principle, the equality of
the parties, and the rights of the defence. The authors
of the study focused on analysing criminal proceed-
ings in the Republic of Moldova, as well as comparing
national regulations with international human rights
standards. Within this framework, both the theoreti-
cal foundations of criminal procedure and the practi-
cal aspects affecting the assurance of fairness in court
proceedings were examined. The research methods
employed in the study included comparative analysis,
documentary analysis, and the interpretation of judicial
practice. Comparative analysis enabled a comparison of
the criminal procedure of the Republic of Moldova with
procedures in other jurisdictions, particularly in the
context of European standards. This method was cho-
sen due to the need to identify the strengths and weak-
nesses of the Moldovan legal system in comparison
with international requirements. Documentary analy-
sis enabled a thorough review of legislative acts, court
decisions, and international agreements relating to the
right to a fair trial, which also contributed to a deeper
understanding of the specifics of the Moldovan criminal
procedure. In particular, documents such as the Crim-
inal Procedure Code of the Republic of Moldova?, as
well as ECHR judgments on cases concerning criminal
procedure and the rights of defendants, were utilised.
These sources helped to identify key shortcomings in

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57971%22]}.
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-59125%22]}.

*European Convention on Human Rights.
convention_ENG.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58023%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69232%22]}.

the Moldovan justice system that require reform to en-
sure fairness and respect for human rights.

The research process comprised several stages.
The first stage involved a review of the theoretical foun-
dations of criminal procedure and the principles under-
pinning a fair trial, as well as an examination of the legal
framework of the Republic of Moldova. The next step
was to compare Moldovan legal practice with interna-
tional human rights standards. The final stage involved
the study and analysis of ECHR judgments relating to
criminal proceedings, with the aim of identifying gaps
and proposing improvements to the administration of
justice in Moldova.

Results

Equality of the parties before the court. Two equal
parties appear before the court - the prosecution and
the defence - who must be ensured by the court equal
opportunities to present and support the respective po-
sitions, that is, the principle of equality of arms must
be guaranteed. From a formal perspective, “equality of
the parties before the judge” offers the parties the op-
portunity to participate equally in the examination of
evidence? and, at the same time, to have at the disposal
the same means to present the arguments®*.

In its extensive case-law concerning Article 6 of the
Convention®, the European Court of Human Rights re-
iterates that one of the essential elements of a fair trial
within the meaning of Article 6 § 1 of the Convention is
the right to adversarial proceedings, whereby each par-
ty must, in principle, have the opportunity not only to
adduce evidence necessary for the presentation of its
defence and the success of its claims, but also to have
knowledge of and to comment on all evidence and ob-
servations submitted with a view to influencing the
court’s decision®78910,

The prosecutor, the injured party, the civil party,
the defence counsel, the defendant, the civilly liable
party, and the representatives enjoy equal rights be-
fore the court with regard to the taking of evidence,

! Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

2 Judgment of the European Court of Human Rights in the Case Nos. 39647/98 & 40461/98 “Edwards and Lewis v. the United Kingdom”.
(2004, October). Retrieved from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-67226%22]}.

3 Judgment of the European Court of Human Rights in the Case No. 17358/90 “Bulut v. Austria”. (1996, February). Retrieved from https://

*Judgment of the European Court of Human Rights in the Case No. 38460/97 “Platakou v. Greece”. (2001, January). Retrieved from https://
(1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/

¢ Judgment of the European Court of Human Rights in the Case No. 15764/89 “Machado v. Portugal”. (1996, February). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57978%22]}.

7 Judgment of the European Court of Human Rights in the Case No. 19075/91 “Vermeulen v. Belgium”. (1996, February). Retrieved from
https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-57985%22]}.

8 Judgment of the European Court of Human Rights in the Case No. 18990/91 “Niderost-Huber v. Switzerland”. (1997, February). Retrieved
from https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=002-9042&filename=002-9042.pdf&TID=ihgdqbxnfi.

? Judgment of the European Court of Human Rights in the Case No. 21497 /93 “Mantovanelli v. France”. (1997, March). Retrieved from https://

19 Judgment of the European Court of Human Rights in the Case No. 48386/99 “Cottin v. Belgium”. (2005, June). Retrieved from https://
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participation in the examination of evidence, and the
submission of motions and requests. The court must
ensure that the parties are granted equal rights con-
cerning the taking of evidence. If a party encounters
difficulties in producing evidence necessary to substan-
tiate its position, upon request, the court shall provide
assistance under the conditions of the Criminal Pro-
cedure Code! for the taking of the necessary evidence.
The parties must be equally ensured the opportunity to
participate in the examination of evidence during the
court hearing. The court may base its judgment only
on evidence whose examination was accessible to the
parties on an equal footing. During the hearing, the
parties independently determine the position, as well
as the manner and means of supporting it. All motions
and requests submitted by the parties are examined by
the court with the opportunity afforded to the oppos-
ing party to express its views thereon, and in resolving
those motions and requests, the court must address the
position of each party to the proceedings.

“The requirement under Article 6 § 1 of the Conven-
tion that a case be examined fairly must be understood
as ensuring respect for the fundamental principles of
any proceedings, namely the principle of adversarial
proceedings and the principle of the right to defence,
both of which guarantee the full equality of the parties
in the process”? “The Court notes that the principle of
adversarial proceedings, guaranteed by Article 24 of the
Criminal Procedure Code, also implies the involvement
of the court, paragraph (4) providing that: ‘The court
shall grant assistance to any party, upon request, under
the conditions of this Code, for the taking of the nec-
essary evidence”®. The examination of a case may take
place only if the parties have been lawfully summoned
and the summoning procedure has been duly complet-
ed. A party present at a hearing shall no longer be sum-
moned for subsequent hearings, even if this party fails
to appear at any of those hearings. Although Article 319
CPC*is entitled “Summoning of the parties to trial”, the
text of this article also refers to other participants in the
proceedings who are not parties - the witness, the ex-
pert, the interpreter, and the translator.

Osoianu & Ostaviuc NGNS

Where the hearing is adjourned, the witnesses,
experts, interpreters, and translators present shall be
informed of the new hearing date. When the hearing
continues, the parties and the other participants in the
proceedings shall no longer be summoned. Military
personnel shall be summoned for each hearing. In the
case of summoning detained persons, the administra-
tion of the place of detention shall also be notified for
each hearing. Persons appearing in response to a sum-
mons shall, upon request, be issued a certificate attest-
ing the appearance before the court. Article 6 § 3 (d)
of the Convention® grants the defendant the right “to
examine or have examined witnesses against the de-
fendant and to obtain the attendance and examination
of witnesses on the defendant’s behalf under the same
conditions as witnesses against the defendant. (...) Itis
primarily for the national courts to assess the evidence
before the national courts and the relevance of the ev-
idence which the accused seeks to adduce, particularly
as regards the number of witnesses proposed by the
accused” (§ 28)°.

Once the domestic courts have accepted, at least in
principle, that the examination of a defence witness is
relevant, such persons are under an obligation to take
“effective” measures to secure the witness’s attendance
at the hearing, at a minimum by issuing a summons’ or
by ordering the compulsory appearance of the witness
before the court through police escort®. In cases involv-
ing the investigation and trial of citizens of other States,
the criminal investigation body and the national courts
sometimes hesitate to summon such persons in the
State of origin (pursuant to Article 539(1) of the CPC?),
where such persons may be lawfully present, since at
the time of leaving the territory of the Republic of Mol-
dova those citizens were not subject to any preventive
measures restricting the freedom of movement. The
prosecutor erroneously considered that summoning
those citizens at the temporary residence in the Repub-
lic of Moldova was sufficient.

“With reference to the above-mentioned legal pro-
visions, the Extended Criminal Panel finds that both
the criminal investigation body and the trial courts

! Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

2 Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 68g/2018. (2018, June). Retrieved from https://
www.constcourt.md/public/ccdoc/decizii/d_55_2018_68g_2018_rus.pdf?utm_source.

3 Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 68g/2016. (2016, June). Retrieved from https://
www.constcourt.md/ccdocview.php?tip=decizii&docid=210&l=ro.

*Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

5 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_ENG.
¢ Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 68g/2016. (2016, June). Retrieved from https://
www.constcourt.md/ccdocview.php?tip=decizii&docid=210&l=ro.

7 Judgment of the European Court of Human Rights in the Case No. 30997/02 “Polufakin and Chernyshev v. Russia”. (2009, January). Retrieved
from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-88482%22]}.

8 Judgment of the European Court of Human Rights in the Case No. 11423/03 “Pello v. Estonia”. (2007, December). Retrieved from https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-80123%22]}.

? Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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erroneously concluded that T.G., being a citizen of an-
other State, had been lawfully summoned at the tem-
porary address in xxxxx and that no other information
regarding the defendant’s whereabouts was known.
However, a copy of the passport of T.G., a citizen of the
Italian Republic, is attached to the case file, from which
it results that the mentioned citizen was born in xxxxx
and has residence in xxxxx"1.

The ECtHR “(...) specified that in the judgment in
Ziliberberg it found a violation of the applicant’s right
to a fair trial because the summons had been sent too
late. In the present case, the situation was more seri-
ous, as it had not been proven that the applicant had in
fact been summoned. It is difficult to establish how the
applicant could have exercised the applicant’s rights
without being present. In conclusion, the Court held
that the applicant had not benefited from a fair trial in
accordance with Article 6 § 1 of the Convention... Sim-
ilar conclusions were also presented in the judgment
in Gutu v. the Republic of Moldova, in which the appli-
cant complained about the lack of summoning to the
hearing at which the applicant’s appeal was examined.
The Court noted that the case file from the national
courts, a copy of which was submitted by the Govern-
ment, did not contain any summons for the hearing of
16 January 2002 before the Chisinau Tribunal” (Poale-
lungi et al., 2017).

“In the case of Russu v. the Republic of Moldova?, in
addition to what was stated in the cases of Ziliberberg?
and Gutu*, the Court referred to the principle according
to which the presence of the accused person at the ex-
amination of an appeal dealing solely with points of law
is not crucial. However, in that case, the Court specified
that since the applicant had not been informed of the
hearing, the applicant had no opportunity to organise
the applicant’s defence and was not represented by a
lawyer” (Poalelungi et al., 2017). The parties who par-
ticipated in the examination of the case before the court
of first instance must be lawfully summoned before the
appellate court®.

The European Court of Human Rights (ECtHR) has
consistently emphasised the need for adversarial pro-
ceedings to ensure a fair trial, guaranteeing both par-
ties equal opportunities to present evidence and make
submissions. It also emphasises the court’s duty to

jurisprudenta.csj.md/search_col_penal.php?id=11215.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-89579%22]}.

echr.coe.int/eng#{%22itemid%22:[%22001-80910%22]}.

assist the parties in obtaining the necessary evidence
and to base its decision solely on evidence available to
all. The document also examines the procedural rules
for summoning the parties and other participants to
court hearings, whilst emphasising the importance of
proper notification to ensure the fairness of the trial.

Participation of the prosecutor in the trial and
the effects of the prosecutor’s non-appearance. Ar-
ticle 320(1) of the Criminal Procedure Code of the Re-
public of Moldova ¢ contains several rules concerning
the participation of the prosecutor in the trial before
the court of first instance, in particular:

W the basic rule - the prosecutor who conducted
the criminal investigation or, as the case may be, per-
sonally carried out the criminal investigation in the giv-
en case shall participate in the trial before the court of
first instance;

Im the exception to the basic rule - in the event of
the prosecutor’s inability to participate (that is, where
the prerequisites for the application of the basic rule
are lacking), the hierarchically superior prosecutor
shall order the participation of another prosecutor in
the hearing;

i@ complementary to the exception - where neces-
sary, the hierarchically superior prosecutor may order
the participation of a group of prosecutors also in the
trial before the court of first instance.

In accordance with Article 320(4) CPC’, “If, during
the examination of the case, it is established that the
prosecutor is unable to continue participating in the
hearing, the prosecutor may be replaced by another
prosecutor”. The court shall grant the prosecutor who
has entered the proceedings sufficient time to become
acquainted with the case materials, including those
examined before the court, and to prepare for further
participation in the proceedings; however, the replace-
ment of the prosecutor does not require the recom-
mencement of the trial from the beginning. The pros-
ecutor is entitled to request the repetition of certain
procedural actions already carried out at the hearing in
the prosecutor’s absence if there is a need to clarify ad-
ditional issues. “In the event that several criminal case
files, submitted by different prosecutors, are joined
in court into a single set of proceedings, the prosecu-
tor designated by order of the hierarchically superior

! Decision of the Extended Criminal Panel of the Supreme Court of Justice in Case No. 1ra-516/2018. (2018, May). Retrieved from http://
2 Judgment of the European Court of Human Rights in the Case No. 7413/05 “Russu v. Moldova”. (2009, February). Retrieved from https://

3 Judgment of the European Court of Human Rights in the Case No. 61821/00 “Ziliberberg v. Moldova”. (2005, February). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-68119%22]}.
*Judgment of the European Court of Human Rights in the Case No. 20289/02 “Gutu v. Moldova”. (2007, June). Retrieved from https://hudoc.

® Decision of the Extended Criminal Panel of the Supreme Court of Justice in Case No. 1ra-115/2007. (2007, February).

¢ Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

7Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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prosecutor shall participate in the examination of the
case... “If several prosecutors participate in the court
hearing, the absence of one prosecutor from the group at
the examination of the case shall not entail the adjourn-
ment of the hearing. In such cases, the judicial hear-
ing may continue in the presence of one prosecutor” .

In the case of Karelin v. Russia? (§§ 53-57), the EC-
tHR found that the absence of a prosecutor from the
hearing may lead to a violation of the principle of a fair
trial. In Krivoshapkin v. Russia® (§§ 44-45), the ECtHR
held that the trial court failed to preserve the guaran-
tees of the adversarial nature of criminal proceedings
and confused the functions of prosecutor and judge: it
assumed the role of the prosecution, examined the is-
sues, established the applicant’s guilt, and imposed a
sanction. Pursuant to Article 320(3) CPC* “The non-ap-
pearance of the prosecutor at the court hearing shall
result in the adjournment of the hearing, with the hier-
archically superior prosecutor being informed thereof.
For unjustified absence, the prosecutor shall be sanc-
tioned with a judicial fine where such absence has led
to additional judicial expenses”. By operating with the
provisions of Article 124 of the Constitution of the Re-
public of Moldova® and Article 53 of the Criminal Proce-
dure Code of the Republic of Moldova® (the powers of
the prosecutor before the court), the prosecutor, in the
examination of a criminal case before the court, per-
forms the function of supporting the state prosecution,
contributing to the administration of justice, as well as
the function of protecting the rights of the individual,
the State, and society.

In exercising the powers before the court, the pros-
ecutor is independent and subject only to the law. The
prosecutor is obliged to play an active role in the exam-
ination of the case and:

Im presents at the court hearing the evidence of the
prosecution and may also present new evidence in the
case in which the prosecutor conducted or personally
carried out the criminal investigation;

Im participates in the examination of the evidence
presented by the defence, presents new evidence

https://jurisprudenta.csj.md/search_hot_expl.php?id=43&utm.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-166737%22]}.

https://jurisprudenta.csj.md/search_hot_expl.php?id=43&utm.

default.aspx?pdffile=CDL-REF(2019)041-e.
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necessary to substantiate the accusation, submits mo-
tions and expresses opinion on issues arising before
the court;

IW requests the court to remit the criminal case in
order to bring a more serious charge against the de-
fendant and to take new evidence if, following the ju-
dicial examination, it is established that the defendant
has committed other offences and the evidence is in-
sufficient;

M modifies the legal classification of the offence
committed by the defendant if the judicial examination
confirms that the defendant committed that offence;

W expresses, during the pleadings, the prosecutor’s
opinion regarding the application of criminal law and
the imposition of punishment on the defendant for the
offence committed”’.

“Appeal and cassation are independent stages
of the judicial process; accordingly, the prosecutor’s
powers at these stages are different” (Jitariuc & Calen-
dari, 2025). Based on the principle of adversarial pro-
ceedings in criminal procedure, a unanimously recog-
nised principle, and on the case-law of the ECtHR, the
burden of proof at hearings before the court of first
instance and before the appellate court rests with the
public prosecutor by virtue of the public prosecutor’s
procedural function (Articles 26(3), 51, 53, 320 CPC?®).

In accordance with Article 9(4) and (5) of the
Law on the Prosecutor’s Office’, prosecutors of the
Anti-Corruption Prosecutor’s Office and of the Pros-
ecutor’s Office for Combating Organised Crime and
Special Cases represent the prosecution before the
courts of first instance, appeal, and cassation in cases
falling within the statutory jurisdiction. In other crim-
inal cases, the state prosecution before the appellate
and cassation courts is conducted by prosecutors of
the Northern, Central, and Southern District Prosecu-
tor’s Offices before the Northern, Central, and South-
ern Courts of Appeal, respectively, and by prosecutors
of the Section for Representation of the Prosecution
before the Supreme Court of Justice within the Gener-
al Prosecutor’s Office!®. However, in practice, in most

! Judgment of the Plenum of the Supreme Court of Justice of the Republic of Moldova in Case No. 12. (2012, December). Retrieved from
2 Judgment of the European Court of Human Rights in the Case No. 926/08 “Karelin v. Russia”. (2016, September). Retrieved from https://

% Judgment of the European Court of Human Rights in the Case No. 42224 /02 “Krivoshapkin v. Russia”. (2011, January). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-103078%22]}.

*Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

® Constitution of the Republic of Moldova. (1994, July). Retrieved from https://surl.li/wzcvvz.

¢ Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

7Judgment of the Plenum of the Supreme Court of Justice of the Republic of Moldova in Case No. 12. (2012, December). Retrieved from

8 Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
° Law of the Republic of Moldova No.3/2016 “On the Prosecutor’s Office”. Retrieved from https://www.venice.coe.int/webforms/documents/

10 Decision of the Superior Council of Prosecutors of the Republic of Moldova in Case No. 1-391/2024. (2024, December). Retrieved from
https://csp.md/sites/default/files/2025-01/391_proiect_hot_modificarea_structurii_final_2025.pdf.
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cases examined by the Courts of Appeal, particularly
the Northern and Southern Courts of Appeal, groups of
prosecutors acting as public prosecutors are formed,
composed of prosecutors both from specialised pros-
ecutor’s offices and from the district prosecutor’s of-
fices at the level of the respective court of appeal, in
order to ensure a more effective representation of the
state prosecution (Calendari, 2024).

Consequently, if a prosecutor is unable to attend a
court hearing, that prosecutor may be replaced by an-
other prosecutor, who is given time to become familiar-
ised with the case file. The document also outlines the
prosecutor’s duties, including the presentation of evi-
dence, participation in its examination, and the submis-
sion of procedural motions. ECtHR has ruled in cases
where the absence of a prosecutor led to a violation of
the right to a fair trial, emphasising the important role
of the prosecutor in ensuring the adversarial nature of
the judicial process. Furthermore, the document out-
lines the organisational structure of the public prosecu-
tor’s office in Moldova and its powers at various stages
of the judicial process.

Participation of the defendant in the trial and
the effects of the defendant’s non-appearance. The
examination of the case before the court of first in-
stance and before the appellate court shall take place
with the participation of the defendant. “In its case-law,
the European Court has held that, in order to ensure the
fairness of criminal proceedings, it is important that
the accused have the opportunity to be present in the
courtroom - whether during the initial proceedings or
in the context of retrial proceedings”!.

The examination of the case in the absence of the
defendant may take place in the following situations:

1) where the defendant absconds from appearing
before the court. “The Court observed that the appli-
cant had left the address the applicant had notified to
the judicial authorities without informing the judicial
authorities in advance of the applicant’s change of res-
idence. The judicial authorities made all reasonable
efforts to secure the applicant’s presence before the
court: the judicial authorities summoned the appli-
cant at the known address, attempted to summon the
applicant at other known addresses, sought to locate
the applicant within penitentiary institutions, and

constcourt.md/ccdocview.php?tip=decizii&docid=500&l=ro.
https://hudoc.echr.coe.int/eng?i=001-170842.

www.constcourt.md/ccdocview.php?docid=545&I=ro&tip=decizii.
*Ibidem, 2018.

echr.coe.int/eng#{%22itemid%22:[%22001-72629%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-110694%22]}.

echr.coe.int/eng#{%22itemid%22:[%22001-110986%22]}.

verified whether the applicant had left the territory
of the country. In the circumstances of the case, the
Court considered that the applicant had knowingly
and validly waived, in an implicit manner, the appli-
cant’s right to appear in person before the courts and
therefore there had been no violation of Article 6 § 1
of the Convention”?;

2) where the defendant, being in detention, refus-
es to be brought before the court for the examination
of the case, and such refusal is confirmed either by the
defendant’s defence counsel or by the administration
of the place of detention. “As regards the alleged par-
allel regulation of the defendant’s refusal, the Court
notes that the provisions of Article 321(2") CPC, in-
troduced by Law No. 179 of 26 July 2018, concern the
situation in which, following the defendant’s refusal to
appear at the court hearing, such refusal being estab-
lished by the penitentiary institution and brought to
the attention of the court, the latter orders the com-
pulsory bringing of the defendant in order to confirm
the defendant’s refusal to participate in the examina-
tion of the criminal case”;

3) where the defendant requests that the case be
examined in the defendant’s absence, provided that the
court establishes the existence of exceptional circum-
stances and objective reasons justifying the defendant’s
absence from the hearing; in this regard, the defendant
having made a solemn declaration at a previous hearing
or submitted a written statement countersigned by the
defendant’s defence counsel expressing a wish, based
on an informed choice, to expressly waive the exercise
of the defendant’s right to appear before the court, and
such waiver does not run counter to a more important
public interest;

“The European Court has established that an ac-
cused cannot be considered to have waived, through an
accused’s conduct, the guarantees provided by Article 6
of the Convention unless it has been demonstrated that
an accused could reasonably have foreseen the conse-
quences of such conduct*” (see, in this respect, Sejdovic
v. Italy®, § 87; Haralampiev v. Bulgaria®, § 33; and Idal-
ov v. Russia’, § 173). “In particular, there is no violation
of the right to a fair trial where the accused person
was informed of the date and place of the proceedings
or where the accused person was represented by a

! Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 86/2018. (2018, July). Retrieved from https://www.
2 Judgment of the European Court of Human Rights in Case No. 52009/07 “Lena Atanasova v. Bulgaria”. (2017, January). Retrieved from

3 Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 124/2018. (2018, October). Retrieved from https://

% Judgment of the European Court of Human Rights in the Case No. 56581/00 “Sejdovic v. Italy”. (2006, March). Retrieved from https://hudoc.
¢ Judgment of the European Court of Human Rights in the Case No. 29648/03 “Haralampiev v. Bulgaria”. (2012, April). Retrieved from https://

7 Judgment of the European Court of Human Rights in the Case No. 5826/03 “Idalov v. Russia”. (2012, May). Retrieved from https://hudoc.
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lawyer mandated for that purpose. These considera-
tions formed the basis of the European Court’s conclu-
sion that there had been no violation of Article 6 of the
Convention in Medenica v. Switzerland, 14 June 2001,
§§ 56-59"%;

4) upon the completion of the criminal investiga-
tion in the absence of the accused under the conditions
of Article 291(1) CPCx

Where the case is examined in the absence of the
defendant, the participation of defence counsel and,
where appropriate, of the defendant’s legal repre-
sentative is mandatory. In the event of the unjustified
non-appearance of the defendant at the hearing, the
court is entitled to order the compulsory bringing of
the defendant, including the issuance of a border alert,
and to impose a preventive measure or replace it with
another measure that will ensure the defendant’s ap-
pearance before the court, and, upon the prosecutor’s
request, to order that the defendant be declared want-
ed. The ruling declaring the defendant wanted shall be
executed by the internal affairs bodies. The Constitu-
tional Court clarifies that an appeal in cassation against
a ruling ordering compulsory bringing does not fall
within the scope of the right to a double degree of ju-
risdiction in criminal matters, guaranteed by Article 2
§ 1 of Protocol No. 7 to the European Convention®. “The
task of the court deciding on the compulsory bring-
ing of the defendant is not to determine the ‘criminal
charge’, but to ensure the defendant’s presence at the
court hearing™.

The court decides to examine the case in the ab-
sence of the defendant on the grounds provided for
in Article 321(2)(1) CPC® only where the prosecu-
tor has presented credible evidence that the person
charged and sent for trial is absconding from justice
and that, following search measures, it has been im-
possible to obtain the defendant’s expression of will
to appear before the court. “From the case materials it
is established that, during the examination of the case
before the court of first instance, the defendant D.S.
did not appear; however, the defendant’s lawyer C.O.,
on 07.09.2020, submitted a request pursuant to Arti-
cle 321(3) CPC, written and signed by the defendant
and the lawyer, seeking the examination of the case

www.constcourt.md/ccdocview.php?docid=545&I=ro&tip=decizii.

ENG.

https://jurisprudenta.csj.md/search_col_penal.php?id=21245.
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in the defendant’s absence, stating that the defendant
fully admitted guilt in committing the offence imputed
under Article 264*(1) of the Criminal Code, with the
participation of defence counsel on the defendant’s
behalf. Moreover, the appeal in cassation against the
judgment was lodged by the defendant D.S., which
indicates that the defendant was aware of the exam-
ination of the case in cassation proceedings. There-
fore, the Criminal Panel notes that the appellant’s
arguments that the defendant had not been lawfully
summoned cannot be upheld, since the case materi-
als show that the appellate court undertook all actions
provided by law in order to notify the defendant of the
date and time of the hearings. Thus, on 27.05.2021
and 23.06.2021, summonses were sent to the residen-
tial address indicated in the case file, namely ‘mun.
Chisinau, com. XXXXX, str. XXXXX’; it is established that
the summonses were not received by the defendant
and were returned to the appellate court marked “un-
claimed”, and according to the extract from the search
system, it is established that the defendant left the ter-
ritory of the Republic of Moldova on 04.04.2021"¢.

It outlines several scenarios in which the defend-
ant may be absent: if the defendant absconds, refus-
es to appear from detention, or voluntarily waive the
right to be present, provided certain conditions are
met. ECtHR has ruled that an accused cannot waive the
accused person’s right to appear unless the accused
was fully informed of the consequences. Additionally,
the court has the authority to order the defendant’s
compulsory attendance, including issuing a border
alert or declaring the defendant wanted if necessary.
Defence counsel’s presence is mandatory in such cas-
es to protect the defendant’s rights.

Participation of defence counsel in the trial and
the effects of defence counsel’s non-appearance.
Defence counsel participates in the examination of the
case and exercises defence counsel’s rights and obliga-
tions in accordance with Articles 67-69 of the Criminal
Procedure Code’, which apply accordingly. The Consti-
tutional Court notes that “the European Court of Hu-
man Rights has recognised the requirement of the in-
tervention of a lawyer at certain procedural stages as
an appropriate and proportionate means available to

! Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 124/2018. (2018, October). Retrieved from https://

2Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
3 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_

* Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 77/2021. (2021, June). Retrieved from https://old.
gov.md/sites/default/files/document/attachments/subiect-15_-_nu_210_ms_2021_1.pdf.

% Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

¢ Decision of the Criminal Panel of the Supreme Court of Justice of the Republic of Moldova in Case No.re-16/22. (2022, May). Retrieved from

7Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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States to ensure enhanced guarantees and greater rig-
our in the defence of the accused”™.

During the trial, defence counsel enjoys equal rights
with the prosecutor. In the event of the non-appearance
of defence counsel at the hearing and the impossibility
of replacing defence counsel at that hearing, the hear-
ing shall be adjourned. For unjustified absence, defence
counsel shall be sanctioned with a judicial fine. Where
the defendant has several defence counsel, the adjourn-
ment of the hearing may not be ordered if at least one of
the defence counsel is present at the examination of the
case. The replacement of defence counsel who failed to
appear at the hearing is permitted only with the con-
sent of the defendant.

If the participation of the defence counsel chosen
by the defendant is impossible for a period exceeding
three days, the court shall adjourn the hearing and pro-
pose that the defendant choose another defence coun-
sel; in the event of the defendant’s refusal to choose an-
other counsel, the court shall request the coordinator
of the territorial office of the National Council for State
Guaranteed Legal Aid to appoint a lawyer providing
state-guaranteed legal assistance. For the replacement
of defence counsel under this paragraph, the court shall
grant the defendant a time limit of five days.

The ECtHR “specifies that the appointment of coun-
sel ex officio does not in itself satisfy the requirements
of the Convention, which guarantees effective legal
assistance. However, this is not ensured by the mere
designation of counsel, since, as indicated above, ap-
pointed counsel may die, fall seriously ill, etc. In the
present case, the accused did not benefit from effec-
tive assistance before the Court of Cassation. The Court
concluded, unanimously, that Article 6 § 3 (c) of the
Convention had been violated (...)” (Berger, 2001). The
State’s obligation to provide state-guaranteed legal as-
sistance is not fulfilled by the mere appointment of a
lawyer. Additional measures must be taken to ensure
that this right is practical and effective. If a particular
lawyer is ineffective, the State is obliged to provide the
suspect with another lawyer?

The ECtHR has been reluctant to hold States re-
sponsible for the shortcomings of lawyers who, as
members of independent and liberal professions, are
expected to organise the professional activities. The
ECtHR has frequently held that a State cannot be held
responsible for every shortcoming on the part of a law-
yer appointed for the purpose of providing legal assis-

eng?i=001-57424.
eng?i=001-105273.

eng?i=001-75213.

eng?i=001-150432.

tance. States are required to intervene only when the
failure of the defence to provide effective assistance is
manifest or has been sufficiently brought to the atten-
tion®. An important issue concerns the effectiveness
of the defence of a defendant absent from trial. Thus,
in the criminal proceedings against Sannino before
an Italian court, defence counsel declared withdrawal
from participation in the proceedings; subsequently,
Sannino’s defence was carried out by various court-ap-
pointed lawyers who, during the trial in absentia, never
requested the adjournment of the proceedings in order
to become familiarised with the case materials and did
not attempt to establish contact with the defendant. As
a result, witnesses whose examination had previously
been requested by the defendant were not heard. The
European Court, while acknowledging that the State
cannot be held responsible for unqualified legal assis-
tance, nevertheless concluded that, where the omis-
sions of the defence are manifest, the court must take
appropriate measures*.

With regard to inadequate legal assistance and the
failure of the court to intervene to put an end to such
conduct, reference may be made to the ECtHR judg-
ment in Ananiev v. Russia, according to which a person
accused of an offence does not forfeit the benefits of the
right to defence merely because of the person’s absence
from the hearing. The Court reiterated that during the
proceedings the applicant had been removed from
the courtroom due to the applicant’s conduct and was
brought back to be given the last word, but evidence
had been examined in the applicant’s absence and in
the absence of the applicant’s lawyer, since the appli-
cant had refused that lawyer’s services on the ground
that the manner of defence did not coincide with the
applicant’s views; however, the court was required to
explain to the applicant the consequences of such con-
duct and of waiving defence counsel®.

When deciding on the adjournment of the hearing
in connection with the replacement of defence counsel,
the court shall take into account the appropriateness
of such a decision, having regard to the time already
spent on the examination of the case, the complexity
of the case, the time necessary for the newly appointed
defence counsel to study the case materials, as well as
other circumstances relevant to the preparation of the
defence. The court shall grant the defence counsel who
has entered the proceedings sufficient time and ensure
appropriate facilities to familiarise defence counsel

! Judgment of the Constitutional Court of the Constitutional Court of Moldova in Case No. 16/2005. (2005, July). Retrieved from https://www.
constcourt.md/public/files/file/Actele%20Curtii/acte_2005/h_16.pdf.

2 Judgment of the European Court of Human Rights in the Case “Artico v. Italy”. (1980, May). Retrieved from https://hudoc.echr.coe.int/
% Judgment of the European Court of Human Rights in the Case “Orlov v. Russia”. (2011, June). Retrieved from http://hudoc.echr.coe.int/

*Judgment of the European Court of Human Rights in the Case “Sannino v. Italy”. (2006, April). Retrieved from http://hudoc.echr.coe.int/

% Judgment of the European Court of Human Rights in the Case “Ananyev v. Russia”. (2009, July). Retrieved from http://hudoc.echr.coe.int/
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with the case materials, including those examined be-
fore the court, and to prepare for further participation
inthe proceedings; however, the replacement of defence
counsel does not require the recommencement of the
trial from the beginning. Defence counsel is entitled to
request the repetition of certain procedural actions al-
ready carried out at the hearing in the defence counsel’s
absence if there is a need to clarify additional issues.
Participation of the injured party in the trial
and the effects of the injured party’s non-appear-
ance. The injured party, by participating in the exami-
nation of the case, enjoys the rights and is subject to the
obligations provided for in Article 60 of the Criminal
Procedure Code!. The examination of the case before
the court of first instance and before the appellate court
shall take place with the participation of the injured
party or the injured party’s representative. In the event
of the justified non-appearance of the injured party, the
court, after consulting the opinions of the parties, shall
decide whether to proceed with the examination of the
case or to adjourn it, depending on whether the case can
be examined in the absence of the injured party without
infringing the injured party’s rights and interests. Upon
a well-founded request by the injured party, the court
may exempt the injured party from appearing at the
hearing, obliging the injured party to appear at a specific
hearing scheduled for the injured party’s examination.
In the event of unjustified failure to appear before the
court for examination, the injured party may be brought
compulsorily and may be subject to a judicial fine.
The civil party and the civilly liable party, or the rep-
resentatives, participate in the examination of the case
and enjoy the rights and are subject to the obligations
provided for in Articles 62, 74, and 80 CPCZ In the event
of the non-appearance before the court of the civil party
or the civil party’s representative, the court shall leave
the civil action without examination; in such a case, the
civil party retains the right to bring the action in accord-
ance with civil procedure. Upon a well-founded request
by the civil party or the civil party’s representative, the
court may decide to examine the civil action in the ab-
sence. The non-appearance of the civilly liable party or
the civilly liable party’s representative before the court
does not prevent the adjudication of the civil action.
The injured party must participate in the case ex-
amination, and if the injured party is unable to attend,
the court will decide whether to proceed or adjourn,
considering the injured party’s rights and interests. In
cases of unjustified non-appearance, the injured party
may be compelled to appear and face a judicial fine.
Similarly, civil parties and the representatives must
be present, but if absent, the civil action may be left
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unexamined. However, the civil party retains the right
to pursue the action through civil procedure. The court
can decide to continue the civil case in the absence, and
the non-appearance of the civilly liable party does not
prevent the civil action from being adjudicated.

Measures taken against persons who disturb
the order of the court hearing. The presiding judge
shall ensure the maintenance of order and solemni-
ty of the hearing and is entitled to take the necessary
measures for this purpose. If the defendant disturbs
the order of the hearing and fails to comply with the
instructions of the presiding judge, the latter shall warn
the defendant of the need to observe discipline; in the
event of repeated disturbance or serious misconduct,
the judge or, as the case may be, the judicial panel shall
order the defendant’s removal from the courtroom,
continuing the proceedings in the defendant’s absence.
However, the judgment shall be delivered in the pres-
ence of the defendant or shall be communicated to the
defendant immediately after delivery.

The removal of the applicant from the courtroom,
in circumstances where the judge did not warn the ap-
plicant of the consequences of the applicant’s conduct,
and the taking of evidence in the applicant’s absence,
constitutes a violation of the right to a fair trial (ECtHR
judgment in Idalov v. Russia® [GC], 22 May 2012, § 178).
If the prosecutor or the lawyer disturbs the order of the
court hearing and fails to comply with the instructions
of the presiding judge, that person may be sanctioned
with a judicial fine, and that person’s conduct shall be
reported to the Prosecutor General, and respectively to
the Bar Association and the Minister of Justice.

If the injured party, the civilly liable party, or the
representatives disturb the order of the hearing or fail
to comply with the instructions of the presiding judge,
the court may order, by ruling, the removal from the
courtroom. Other persons present at the court hear-
ing, for the same conduct, may be removed from the
courtroom by order of the presiding judge. In cases of
manifest disrespect towards the court by disturbing the
order of the hearing, as well as by committing acts that
demonstrate manifest contempt for the court, such per-
sons may, by court ruling, be subject to a judicial fine.

The Constitutional Court “observes that the pre-
siding judge, having the role of ensuring compliance
with order during the court hearing [Article 317 CP(C],
is responsible for explaining ex lege to the defendant
that, pursuant to Article 66(5)(6) CPC, the defendant
is obliged to respect the order established during the
hearing, as well as that, in the event of disregarding this
imperative, the defendant may be removed from the
courtroom, thereby assuming the legal consequences

! Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

2 Ibidem, 2009.

3 Judgment of the European Court of Human Rights in the Case No. 5826/03 “Idalov v. Russia”. (2012, May). Retrieved from https://hudoc.

echr.coe.int/eng?i=001-110986.
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concerning the right to participate in the trial”. In this
regard, the Supreme Court of Justice notes that “If the
defendant appears at the hearing but displays unac-
ceptable conduct, Article 334(2) CPC imposes on the
judge the obligation to take measures to restore order
during the hearing and allows, as an extreme meas-
ure, the removal of the defendant from the courtroom.
However, in such a case, the proceedings continue in
the absence of the defendant” (Ruling of the Supreme
Court..., 2025).

Consequently, if the defendant disrupts order in the
courtroom, the defendant will be given a warning; if the
disruption continues, the defendant may be removed
from the courtroom, in which case the hearing will con-
tinue in the defendant’s absence. However, the court’s
decision will still be announced in the defendant’s pres-
ence or brought to the defendant’s attention at a later
date. Disorderly conduct on the part of the prosecutor,
a lawyer or other participants may result in sanctions,
including court fines and notification of the relevant au-
thorities. The court may also remove the injured party,
the civil party or the injured party’s or the civil party’s
representatives if the injured party, the civil party or
those representatives disrupt the proceedings, and may
impose fines for contempt of court. The Constitution-
al Court and the Supreme Court emphasise the judge’s
duty to explain to the defendant the consequences of
such behaviour.

Discussion

The findings of this study are consistent with the results
of the seminal study by P. Mahoney (2006) on the right
to a fair trial under Article 6 of the ECHR, yet the find-
ings of the present study also reveal a number of signif-
icant differences in emphasis and interpretation. Both
analyses emphasise the importance of ensuring fair-
ness in criminal proceedings, in particular through the
participation of all parties in the trial and the mainte-
nance of a procedural balance between the prosecution
and the defence. Both also emphasise the equality of the
parties, which is critical to ensuring that the defendant
is able to present the case on an equal footing with the
prosecution. The idea that an ineffective defence or
the improper summons of parties to court can under-
mine the fairness of the trial is common to both works.

However, P. Mahoney’s (2006) work focuses more
on the procedural principles established by ECtHR
and highlights how these principles are applied with-
in a broader legal context, discussing specific defence
rights and case law relating to the fairness of judicial
proceedings. P. Mahoney’s (2006) analysis, whilst dis-
cussing fairness and equality of arms, does not high-
light the actual gaps in judicial practice in the way the
present study does. P. Mahoney (2006) touches upon

legal rights and judicial procedures, but does not delve
as deeply into the court’s procedural obligations to ac-
tively ensure that these rights are upheld throughout
the proceedings.

C. DeFrancia’s (2001) work is a fundamental le-
gal analysis of the conceptual foundations of due pro-
cess in an international context. Academic works from
2025-2026 predominantly assess individual aspects of
criminal procedure from an empirical or comparative
perspective, not always linking these aspects to fun-
damental theoretical issues of due process on a glob-
al scale. C. DeFrancia (2001) emphasises that, due to
the hybrid nature of international criminal proceed-
ings (some of the mechanisms having been borrowed
from different legal cultures), the procedure cannot be
reduced to a mere “technical form” - it shapes justice
itself and confidence in judicial decisions. The articles
published in 2025-2026 focus more on procedural
irregularities, the effectiveness of application, and
compliance with national or European law. This study,
however, emphasises the importance of procedural
fairness, particularly in the context of ensuring that the
parties are properly notified, the right to participate in
the proceedings, and the need for active judicial inter-
vention to maintain a balance between the prosecution
and the defence.

The study by B. Cerekja & O. Mucollari (2024) high-
lights the importance of striking a balance between effi-
ciency and fairness in judicial proceedings, noting that
countries such as France and Poland often prioritise
expedited case processing, which may infringe upon
the rights of the accused. At the same time, Germany,
Italy and Albania emphasise a thorough examination
of cases, which guarantees fairness but prolongs the
process. This is consistent with the analysis conduct-
ed, which also highlights the importance of judicial
impartiality and equality of the parties, but this study
focuses more on the need to respect the rights of the
accused. This leads to an emphasis on the efficiency of
judicial procedures in the context of the technological
solutions proposed by B. Cerekja & 0. Mucollari (2024)
to expedite the process.

This study shares common themes with the work
of I. Vakhlyis (2023) in that both emphasise the impor-
tance of a fair trial and access to justice in the context
of criminal proceedings; however, the present study
highlights the difference in the legal nature and inter-
relationship. Vakhlyis notes that these rights must be
distinguished due to the different legal nature, whilst
the present research emphasises that these rights are
integral components of the rule of law, and the appli-
cation must be interlinked, particularly through the
equality of the parties in the judicial process. Vakhlyis
acknowledges that the right of access to justice is part

I1 Decision of the Constitutional Court of the Republic of Moldova in Case No. 11/2017. (2017, February). Retrieved from https://www.

constcourt.md/ccdocview.php?docid=308&I=ro&tip=decizii.
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of the right to a fair trial, which aligns with the position
advanced in the present study, namely that the right
to a fair trial includes guarantees of access to justice.
However, this article devotes greater attention to the
practical implementation of these rights, a point often
overlooked in analysis. While 1. Vakhlyis (2023) focus-
es more on the theoretical foundations and doctrinal
distinctions between these rights, the present study
stresses the practical aspects of ensuring these rights
in criminal proceedings, particularly in ensuring effec-
tive defence, the availability of evidence, and the right
to a timely and fair trial. Thus, this research offers a
more comprehensive approach that incorporates both
the legal theory and the real-world challenges in ap-
plying these principles, highlighting the importance of
judicial reform and compliance with European human
rights standards.

Conclusions

The analysis of the general conditions governing the
trial of criminal cases reveals that those conditions do
not represent mere procedural rules, but fundamental
guarantees for the realisation of a fair criminal process
within the meaning of Article 6 of the European Con-
vention on Human Rights. The provisions contained in
the Special Part, Title 1I, Chapter I of the Criminal Pro-
cedure Code constitute the indispensable normative
framework for ensuring the real and effective participa-
tion of the parties in the trial and for maintaining proce-
dural balance between the prosecution and the defence.

Compliance with the general conditions of the trial
constitutes a prerequisite for the validity of the judicial
decision. Any irregularity concerning the summoning
of the parties, the participation, or the taking of evi-
dence has the potential to affect the fairness of the pro-
ceedings and to lead to the quashing of the judgment;
therefore, the court is obliged to verify ex officio the
observance throughout the trial. The principle of equal-
ity of arms imposes on the court a positive obligation
to intervene. The judge cannot remain passive in situ-
ations where one of the parties is objectively unable to
exercise the party’s procedural rights; it is necessary to
grant the procedural assistance provided by law in or-
der to prevent procedural imbalance. The summoning
of the parties must be assessed from the perspective of
effectiveness and the actual nature of the notification,
not through excessive formalism. The mere dispatch of
a summons is not sufficient if it results that the person
did not genuinely become aware of the proceedings,
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especially in the case of foreign nationals, persons re-
siding abroad, or persons in detention.

The participation of the prosecutor in the trial is
indispensable for maintaining the adversarial charac-
ter of criminal proceedings. The absence of the public
prosecutor risks creating an inadmissible confusion
between the functions of the court and those of the
prosecution, affecting the objective impartiality of the
judge and the procedural balance. The examination of
the case in the absence of the defendant is of a strictly
exceptional nature and must be subject to rigourous
scrutiny. The court is obliged to verify whether the
waiver of the right to be present was express, unequiv-
ocal, and made in full awareness of its consequences,
or whether absconding from trial is established by
credible evidence; any doubt must be interpreted in fa-
vour of the exercise of the right to defence. The right to
defence entails the provision of effective and continu-
ous legal assistance, not merely formal representation.
The appointment of defence counsel does not release
the court from the obligation to intervene where the
defence is manifestly ineffective, passive, or lacking in
substance; concrete measures are required to guaran-
tee the effectiveness of this right.

Finally, the active role of the court in maintaining or-
der and discipline during the hearing must be exercised
with due respect for the right to defence. Measures such
as the removal of the defendant or other participants
must be applied as a last resort, only after prior warn-
ing and explanation of the legal consequences, so that
the right to effective participation in the proceedings is
not deprived of its substance.

Overall, the essential conclusion is that the cumu-
lative and effective observance of the general condi-
tions governing the trial of criminal cases constitutes
the premise of a fair trial, and the rigourous applica-
tion in judicial practice represents an indispensable
instrument for preventing violations of fundamental
rights and for strengthening confidence in the admin-
istration of justice.

Acknowledgements
None.

Funding
None.

Conflict of Interest
None.

[1] Berger, V. (2001). Case-law of the European Court of Human Rights. Bucharest: Romanian Institute for Human

Rights.

[2] Calendari, D. (2024). The prosecutor in criminal appeals. Bucharest: Pro Universitaria.

[3] Cerekja, B., & Mucollari, O. (2024). Right to a fair trial under Article 6 of the ECHR: The balance between
efficiency and fairness in European criminal law. Social & Legal Studios, 7(4), 146-156. doi: 10.32518/

sals4.2024.146.

Law Journal of the National Academy of Internal Affairs, 16(1), 18-31

29 I


https://books.google.com.ua/books/about/Jurisprudenta_curtii_europene_a_drepturi.html?id=zanUrQEACAAJ&redir_esc=y
https://ibn.idsi.md/sites/default/files/imag_file/Dumitru%20Calendari%20-%20PROCURORUL%20IN%20APELUL%20PENAL.%20Monografie%2012.08.2024.pdf
https://doi.org/10.32518/sals4.2024.146
https://doi.org/10.32518/sals4.2024.146

B Ceneral conditions for the trial of criminal cases...

[4]
[5]
[6]
[7]

(8]
[]

[10]

[11]

[12]

[13]
[14]

[15]

I 30

DeFrancia, C. (2001). Due process in international criminal courts: Why procedure matters. Virginia Law
Review, 87(7), 1381-1439.

European Commission. (2025). Moldova report 2025. Retrieved from https://enlargement.ec.europa.eu/
document/download/23fa6af0-89b3-4532-a3d9-d1638727d14c_en?filename=moldova-report-2025.pdf.
Jitariuc, V., & Calendari, D. (2025). Some aspects of the tactics of the prosecutor’s participation in appellate
and cassation courts. Acta Universitatis George Bacovia. Juridica, 617-648.

Leontieva, S. (2024). The role of the European Court of Human Rights in establishing standards for the
exclusion of evidence in criminal proceedings. In Integration through research and innovation (pp. 363-368).
Chisindu: CEP USM.

Leontieva, S. (2026). Methodology for assessing illegally obtained evidence in criminal proceedings. (Doctoral
thesis, State University of Moldova, Chisnau, Moldova).

Mahoney, P. (2006). Right to a fair trial in criminal matters under 107 Article 6 E.C.H.R. Judicial Studies
Institute Journal, 4(2), 107-129.

Osoianuy, T, & Dinu, 0. (2023). Analysis of the normative framework and of the doctrine regarding the
verification of the notifications concerning the commission of the crime and of the procedure for initiating
the criminal investigation. AGORA International Journal of Juridical Sciences, 17(1), 47-65.

Osoiany, T,, & Dinu, 0. (2025). Comparative aspects of the provisions of the Criminal Procedure Code of the
Republic of Moldova regarding extraordinary review. AGORA International Journal of Juridical Sciences, 19(2),
228-252.

Poalelungi, M., Sarcu, D., & Grimalschi, L. (2017). The European Convention on Human Rights: Commentary
on the judgments of the European Court of Human Rights v. the Republic of Moldova: Conclusions and
Recommendations. Chisinau: No publisher.

Ruling of the Supreme Court of Justice of the Republic of Moldova. (2025). Retrieved from https://
jurisprudenta.csj.md/search_col_penal.php?id=25985.

Sedletchi, 1., & Milusev, D. (2018). Some considerations regarding the relationship between the general

conditions of trial and the principles of criminal proceedings. Vector European. Legal Sciences, 2, 5-9.
Vakhlyis, 1.V. (2023). Right to a fair trial and the right to access to justice in criminal proceedings: Concept

and interrelation. Legal Scientific Electronic Journal, 1,429-3-433. doi: 10.32782/2524-0374/2023-1/102.

Law Journal of the National Academy of Internal Affairs, 16(1), 18-31


https://www.jstor.org/stable/1073852
https://enlargement.ec.europa.eu/document/download/23fa6af0-89b3-4532-a3d9-d1638727d14c_en?filename=moldova-report-2025.pdf&utm_source=chatgpt.com
https://enlargement.ec.europa.eu/document/download/23fa6af0-89b3-4532-a3d9-d1638727d14c_en?filename=moldova-report-2025.pdf&utm_source=chatgpt.com
https://ibn.idsi.md/en/vizualizare_articol/220762/dublincore
https://ibn.idsi.md/en/vizualizare_articol/220762/dublincore
https://doi.org/10.59295/spd2024j.56
https://doi.org/10.59295/spd2024j.56
https://anacec.md/files/Leonteva-abstract.pdf?utm_source=chatgpt.com
https://www.ijsj.ie/assets/uploads/documents/pdfs/2004-Edition-02/article/right-to-a-fair-trial-in-criminal-matters-under-article-6-e.c.h.r..pdf?utm_source=chatgpt.com
https://ibn.idsi.md/en/vizualizare_articol/213271
https://ibn.idsi.md/en/vizualizare_articol/213271
https://ibn.idsi.md/en/vizualizare_articol/213271
https://ibn.idsi.md/en/author_articles/15188?alt_rev=1&utm_source=chatgpt.com
https://ibn.idsi.md/en/author_articles/15188?alt_rev=1&utm_source=chatgpt.com
https://jurisprudenta.csj.md/search_col_penal.php?id=25985
https://jurisprudenta.csj.md/search_col_penal.php?id=25985
https://usem.md/uploads/files/Activitate_%C8%98tiin%C8%9Bific%C4%83_USEM/Vector/Vector_European_2018_2.pdf
https://usem.md/uploads/files/Activitate_%C8%98tiin%C8%9Bific%C4%83_USEM/Vector/Vector_European_2018_2.pdf
https://lsej.org.ua/1_2023/102.pdf?utm_source=chatgpt.com

Osoianu & Ostaviuc G

3aranbHi yMOBM po3rnaay KpMMiHanbHUX Crpas,
IO 3a6e3neuyloTb HaNeXXHY y4acTb CTOPiH
i AOTPUMaAHHA iXHiX Nnpouecya/ibHUX NpaB

Tiopop OcosaHy

[oKTOp topUONYHKMX HayK, Npodecop

AkapgeMmia MiHicTepcTBa BHYTpPILLHIX cripaB Pecny6nikmu MongoBa
MD-2009, Byn. leopre Acaki, 21, M. KniunHis, Pecnybnika Monaosa
https://orcid.org/0000-0003-1506-4501

AiHy OcTaBloK

[okTop rabinitoBaHmM B ranysi npaga, npodecop

AkapgeMmia MiHicTepcTBa BHYTpPILLHIX cripaB Pecny6nikmu MongoBa
MD-2009, Byn. leopre Acaki, 21, M. KnimnHie, Pecny6nika Mongosa
https://orcid.org/0000-0001-5317-3296

AHoTauia

AKTya/lbHICTh TeMH IMoJisiTajJla B HeOOXiJHOCTI 3abe3nedyeHHS CHpPaBeJIUBOTO CYAOBOTO MPOLECY B
KpUMiHa/JIbHUX CHpaBaX, 1[0 € OCHOBHOIO rapaHTIE0 NpaB JIIOJAWHU Ta NpaBocyAjas. MeToro po6oTHu 6yJio
MpoaHaJi3yBaTH 3arajibHi yMOBY IPOBE/IEHHS CYyZJ0OBUX NPOLECiB y KpUMiHAJIbHUX CIIPaBax, siki 3a6e31e4yoTh
HaJIeXXHY y4acTb CTOpPiH y mpoueci i JOoTpUMaHHSA IXHIX NpouecyalbHUX npaB. [l LOCATHEHHS MeTHU
Oysio 3/jiiCHEHO aHaJi3 3aKOHOJAaBYMX HOPM, IPAKTUKU EBPONENCHKOTO CYAy 3 NpaB JIJUHU Ta CYA0BO]
npakTuku Pecny6siku MosgoBa. JocaipkeHo 0OCHOBHI yMOBH /[1Ji1s1 3a6e3Me4YeHHs y4acTi CTOPiH y CyI0BOMY
mpolieci, 30kpeMa piBHICTb CTOpiH, 3ab6e3MedyeHHs MPUHIMITY 3MarajJbHOCTI Ta MpaBa Ha 3axXHUCT. BusBieHo,
10 HeBUKOHAHHA LUX YMOB MOXe IPU3BECTH A0 IOpYLIeHHd IPUHLMUIIB CIpaBeAJIMBOTO CYAO4YMHCTBA
Ta BIUVIMHYTHM Ha pPe3y/abTaT cyjoBoro mnpouecy. O6rpyHTOBAaHO 3HAYyLIiCTh JOTPUMAaHHS BUMOT LI0J0
HaJIe)KHOI'0 BUKJIMKY YYaCHHUKIB Npoliecy, 3abe3nedyeHHs] piBHUX MOXXJIMBOCTEH [ MOJaHHS J0KasiB Ta
ydacTi B ix posmisazi. [IpoaHanizoBaHo poJib CyAy B 3abe3mnedyeHHi CIpaBeIJIMBOCTI Mpollecy, 30KpeMa B
KOHTEKCTi NiZITpUMaHHA piBHOBAaru Mi>k 06BUHYBauyeHHsM i 3aXHMCTOM. 3'ICOBaHO, 110 aKTUBHA y4acTb CyAAi
B NiZITpPYMaHHI 3MarajJibHOCTi Ta Ha/laHHI [ONOMOTY CTOPOHAM Y Inpolieci € Heo6Xi/lHO /115 3a6e3MeyeHHs
JOTPUMaHHA NpaB KOXHOI CTOpoHU. KpiM Toro, BCTaHOBJIEHO, 10 HeJOTPUMaHHS NPOLEAYPHUX HOPM,
TaKHUX K HaJleXXHe INOBIJOMJIEHHS YYaCHUKIB CyZJOBOI0O IpoOLeCy, MOXe CIPUYMHUTH CepHO3HI HACHiIKU
JUISl CIIPaBe/IJIMBOCTI CYZI0YMHCTBA, 30KpeMa NPU3BECTH [0 CKaCyBaHHs Cy/loBUX pimeHb. ChopMysboBaHO
BUCHOBOK, 1110 He/JOTPUMaHHS LJUX YMOB MOe CIIPUYMHUTH CepHO3Hi NOpyIlIeHHs NpaB YYaCHUKIB NpoLecy,
110 BUMarasio BTPy4YaHHs Cy[y AJis 3abe3nedeHHs 6aJlaHCy NpaB i 060B’sA3KiB cTopiH. [IpakTHyHa IiHHICTH
po6oTH noJisirasza B TOMY, 1110 Il pe3y/IbTaTH MOXKYTb 6YTH BUKOPHUCTaHI Cy/isIMH, a/iBOKaTaMU Ta IPaBHUKAMHU
JUIsT TIOKpalLleHHsl NPaBO3aCTOCOBHOI MPAKTUKU Ta 3abe3MeyeHHs HAJIEXHUX YMOB JJs1 KPUMiHAJIbHUX
NpoLeciB, BIAMNOBIHO 10 MDXKHAPOAHUX CTAHAAPTIB NIpaB JIIOAUHU
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