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Abstract
Trust in the state is an urgent problem for the countries of Central-Eastern and Eastern Europe. Since building 
partnerships between the state and society is possible only if the principle of procedural fairness is observed, 
restriction of a personʼs right to inviolability of housing or other property in criminal proceedings is one of 
the most pressing problems of modern Ukrainian legislation. The purpose of the study is to highlight certain 
legislative and enforcement aspects of the procedure for executing a decision on permission to search a 
personʼs home or other property that do not comply with the requirements of the principle of proportionality 
and create problems for ensuring a reasonable balance of private and public interests. Empirical, general, 
heuristic, and special legal methods of scientific knowledge were used to achieve this goal. It is established 
that the insufficiently regulated by the legislator issues concerning the determination of subjects authorised to 
comply with the decision on permission to search a personʼs home or other property, the seizure of property, the 
impossibility of prompt appeal against such a court decision, create an imbalance between private and public 
interests in criminal proceedings. It is generalised that the restriction of rights in the execution of a decision 
on permission to search a personʼs home or other property cannot be conducted if the means of restriction are 
not commensurate with the goal that the investigator or prosecutor seeks to achieve. A procedural situation 
in which the principle of proportionality can be violated in favour of not only the public interest but also the 
private one was modelled, which allowed outlining opportunities for potential abuse by a person, the rights of 
which were restricted. The study analyses the specific features of implementing such a resolution under martial 
law and highlights the criteria compliance with which will contribute to the implementation of the principle 
of proportionality. Recommendations for solving the problems outlined above are proposed. The results of 
the study will be useful not only for improving the relevant provisions of the Criminal Procedure Code of 
Ukraine and investigative practice but also for the possibility of developing additional guarantees of legitimate 
restriction of a number of other rights guaranteed by the Constitution of Ukraine during the implementation of 
the decision on permission to search a personʼs home or other property in criminal proceedings
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Along with the rapid democratisation of all spheres of 
public life, the highest social value is defined as a per-
son, their natural and positive rights. However, ensuring 
that human rights in Ukraine is not exclusively a politi-
cal and legal slogan that does not correspond to actual 
trends that determine the construction of various types 
of public relations, the mechanism of the state must 
properly perform the tasks assigned to it. In the con-
text of the development of modern criminal procedural 
relations, one of the essential tasks of the state is to en-
sure the human rights guaranteed by the Constitution 
of Ukraine, one of which is the right to inviolability of 
housing. Despite the detailed regulation of the imple-
mentation of the decision on a permit to search a home 
or other possession of a person in the Criminal Proce-
dure Code (CPC) of Ukraine, this legal activity in the 
context of maintaining a reasonable balance of interests 
is accompanied by a number of problems. When form-
ing the prescriptions of this norm, the legislator did not 
consider all the needs of modern criminal procedure 
practice, there is a violation of the principle of legal 
certainty, which hinders sustainable law enforcement 
in this area. Violating a reasonable balance of private 
and public interests in implementing these activities by 
authorised entities will lead to public distrust of law en-
forcement agencies and the lack of partnership between 
the individual and the state, creating problems for en-
suring legal order in other areas. That is why achiev-
ing procedural justice is impossible without examining 
and solving problems related to the implementation of 
a decision on permission to search a personʼs home or 
other property and at the same time ensuring a balance 
between private and public interests in the future in 
criminal procedure legislation and law enforcement.

The rule of law, as a fundamental value of any mod-
ern democratic state, is ensured through a number of 
legal principles. One of these principles is the principle 
of proportionality, which indicates the need to ensure 
a reasonable balance between private and public inter-
ests in society, and therefore, its implementation in the 
implementation of procedural measures automatically 
indicates compliance with the rule of law. The exami-
nation of certain aspects of the implementation of the 
principle of proportionality in the direct execution of a 
decision on permission to search a home or other prop-
erty will allow the investigator, prosecutor to prevent 
unjustified restriction of the rights of participants in 
criminal proceedings despite the legislative uncertain-
ty of this legal procedure. It will allow forming a more 
thorough knowledge of the problem under study and 
choosing the method of procedural restrictions that will 
be necessary and sufficient to fulfil the tasks of criminal 
proceedings. Scientific analysis will serve as a doctrinal 
basis for improving the criminal procedure legislation. 

The analysis and examination of problems related 
to the implementation of certain aspects of the rule of 

law, the principle of proportionality, and a reasonable 
balance of interests in criminal proceedings attract-
ed the attention of many scientists. Thus, researchers 
from Kutztown University of Pennsylvania, P.C. Bolger & 
G.D. Walters (2019) substantiated the importance of fair 
restriction of human rights by law enforcement officers 
in the implementation of procedural measures and has 
proved that this approach encourages society to cooper-
ate with them and, as a result, increases the effectiveness 
of their activities in general. Other American research-
ers C.N.  Braaten & M.S.  Vaughn  (2023) conducted an 
analysis of judicial practice in the United States of Amer-
ica regarding the appeal of illegal and unauthorised ac-
tions of authorised entities during the housing search. 
The conclusions proposed by researchers can serve as a 
guide for solving problems related to the lack of the pos-
sibility of prompt appeal against the implementation of 
the above definition in the criminal process of Ukraine. 
Researchers M.T.  Rossler & M.J.  Suttmoeller  (2022) 
proved that the ambiguous nature of the formation by a 
legislator of the authorising norms of the US procedural 
legislation leads to a misunderstanding of their powers 
by law enforcement officers and causes confusion. The 
researcher U. Moeller (2020) quite rightly investigated 
and identified the principle of proportionality with the 
principle of expediency in German criminal proceedings.

Among Ukrainian researchers, O.  Kaplina & S.  Fo-
min (2020) conducted thorough research on the place 
and role of the principle of proportionality in the legal 
system of Ukraine and its importance in ensuring the 
constitutional rights of a person in criminal proceed-
ings. A substantial contribution to the coverage and 
resolution of doctrinal and legislative problems related 
to the observance of European human rights standards 
when searching for a personʼs home or other property 
was made by M.  Komarova  (2018), which highlighted 
accurate recommendations for the legitimate seizure of 
property as a method of countering procedural abuse. 
V. Voloshyna & D. Shylin (2021) considers a search as 
a measure that can only be conducted in the event of 
a substantial procedural need since it substantially re-
stricts a personʼs rights.

Thus, the purpose of the study is to improve 
Ukraineʼs criminal procedure legislation and form rec-
ommendations for investigative practice on the proper 
implementation of the principle of proportionality in 
the execution of the decision of the investigating judge 
to authorise a search. This can be achieved by high-
lighting and analysing the specifics of the problems of 
regulating this procedure, determining by the legislator 
the range of subjects authorised to carry out this inves-
tigative (search) action, whether they have opportuni-
ties for procedural abuse and, taking into account the 
achievements of national and foreign legal science, the 
realities of modern investigative practice in Ukraine, of-
fering reasonable recommendations for their solution.

Introduction
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Materials and Methods
A number of empirical, general, heuristic, and special 
legal methods were used in the study. Among the em-
pirical methods of legal research to analyse the im-
plementation of the decision on permission to search 
a personʼs home or other property as a type of legal 
activity, the method of observation was used, which al-
lowed perceiving this investigative (search) action as a 
complex systemic procedural activity, authorised enti-
ties, regulated by the CPC of Ukraine. With the help of 
the comparative legal method, legislative shortcomings 
were identified regarding the definition of subjects au-
thorised to comply with the decision on permission to 
search for housing or other property and the possibility 
of receiving foreign experience in the field of criminal 
procedure in Ukrainian legislation and criminal pro-
cedural law enforcement was determined. Among the 
general scientific methods in the study, the most widely 
presented method of analysis, the use of which allowed 
eliminating the components of the procedure for exe-
cuting a decision on permission to search a personʼs 
home or other property and identify those that create 
problems for the implementation of the principle of 
proportionality and disrupt the balance of private and 
public interests. The method of induction in the study 
allowed determining how a single problem hinders 
the implementation of the principle of proportionali-
ty when executing a decision on permission to search 
a personʼs home or other property in general. A num-
ber of analogies were used to identify the procedure for 
performing such a procedure with other criminal pro-
cedural measures, the application of which provides for 
the restriction of individual rights and justifies ambig-
uous approaches of the legislator regarding the mutual 
coordination of various institutions of criminal proce-
dural law among themselves, which also affected the 
problem under study. The modelling method was used 
to create a model of a procedural situation where the 
principle of proportionality can be violated in favour 
of the public interest and the private one. This allowed 
identifying opportunities for potential abuse by a per-
son whose rights to the inviolability of a housing or oth-
er property were restricted.

The heuristic method of collective stimulation is 
used to determine the expert assessments of Ukraini-
an and foreign researchers, which were useful for pro-
moting the doctrinal basis for improving the Ukrainian 
criminal procedure legislation and implementing the 
principle of proportionality. The formal legal method 
allowed determining the specifics of the legislative for-
mation of Article 236 of the Criminal Procedure Code of 
Ukraine1, the shortcomings made in it regarding the im-
plementation of the principle of proportionality as an 

1 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/card/254%D0%BA/96-%D0%B2%D1%80.

integral legal structure drawn up from a number of sep-
arate regulations (norms), and analyse the provisions 
of the Constitution of Ukraine, decisions of the Consti-
tutional Court of Ukraine (hereinafter referred to as the 
CCU), the Supreme Court, and the European Court of 
Human Rights (hereinafter referred to as the ECHR) of 
2004, 2019, 2020, and 2021 concerning the principle of 
proportionality and legitimate restriction of a personʼs 
right to inviolability of housing or other property.

Results
After Ukraine gained state independence, all types of le-
gal relations, including criminal procedural ones, were 
rethought and democratised. The first documents of 
sovereign Ukraine immediately recognised the rule of 
individual rights and freedoms over class and public 
interests, which became the basis for forming modern 
criminal procedure legislation (Shybiko, 2021). Article 
8 of the Constitution of Ukraine enshrined the principle 
of the rule of law, and Section II of the Basic Law de-
fined the list of fundamental rights and freedoms of a 
person, the obligation to guarantee which was assumed 
by the state2. S.  Kelbia  et al.  (2021) indicate that “the 
rule of law functions as a special mechanism of social 
regulation that ensures the correct interaction of the 
principles, organisation, and functioning of a modern 
democratic society”. 

This means that each type of public relations must 
comply with fundamental principles and be conducted 
in a manner and manner that makes it impossible to 
restrict individual rights and freedoms illegitimately. 
Most of the restrictions on human rights and freedoms 
are applied in criminal proceedings, which indicates 
the need to focus the attention of the legislator on the 
development of additional tools to guarantee constant 
consideration of new realities in criminal procedural 
legal relations. 

Article 30 of the Constitution of Ukraine has estab-
lished a rule according to which a search of a home can 
be conducted solely on the basis of a court decision2. 
From the content of this constitutional norm, it is clear 
that its legal content is a prerequisite for the formation 
of certain aspects of conducting criminal procedural 
measures in a personʼs home, and the basis for the le-
gitimacy of such activities is defined.

Indeed, the provisions of the Criminal Procedure 
Code of Ukraine accept constitutional norms on the 
principle of the rule of law and the right of a person to 
inviolability of the housing as separate bases of crimi-
nal proceedings. According to the content of Article 8 
of the Criminal Procedure Code of Ukraine, one of the 
fundamental principles of criminal proceedings is the 
rule of law, and in the provisions of Article  13 of the 

https://zakon.rada.gov.ua/laws/card/254%D0%BA/96-%D0%B2%D1%80
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Criminal Procedure Code of Ukraine, the legislator, as 
a separate basis of criminal proceedings, also fixed the 
constitutional rule on the impossibility of searching for 
housing without a court decision1. It is quite obvious 
that compliance with these principles when conduct-
ing procedural actions in a personʼs home will indicate 
their legitimate nature.

An important feature of the principles of criminal 
proceedings is that they are interrelated, they continue 
to maintain their own value and do not interfere with 
the implementation of others (Pochtovyi, 2020). With-
out the application of a developed system of legal prin-
ciples in the implementation of the regulation of public 
relations, it is impossible to ensure the functioning of 
a state governed by the rule of law in which the rights 
of the individual are adequately respected (Tsyhanii & 
Kuzmichova-Kyslenko, 2022).

Considering in more detail the basis of the rule of 
law, in the context of legal regulation, it is not stable. 
Considering its widespread use in the legislation and 
law enforcement of all developed democratic coun-
tries, it includes a number of legal principles that have 
emerged with the development of national and foreign 
legal theory and practice. In modern conditions, such 
principles remain its integral parts, they require sepa-
rate compliance and implementation both in the legisla-
tive regulation of a certain type of legal relationship and 
in practical law enforcement. Among the elements of the 
rule of law principles, the principle of proportionality is 
defined. Constitutional Court Decision No. 3-RP/2012 
of January 25, 2012, states that “one of the elements 
of the rule of law is the principle of proportionality”2. 
Identifying the principle of proportionality with the 
phenomenon of social justice, another decision of the 
Constitutional Court No. 15-RP/2004 of November 02, 
2004, states that restrictions on a personʼs constitu-
tional rights should be conducted considering the re-
quirements of the principle of proportionality, which 
provides for the legitimacy of applying restrictions only 
when it is necessary to achieve a socially justified goal3.

In the modern doctrine of criminal procedure law 
of Ukraine, proportionality is proposed to be under-
stood as a legal means that provides for the applica-
tion of restrictions useful to society to a person that 
adequately considers the degree of influence necessary 
and sufficient to achieve the desired public interest by 
state (Kaplina & Fomin,   2020). Justifying the need to 
maintain a reasonable balance of private and public 

1 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2  Decision of the Constitutional Court of Ukraine No. 3-RP/2012. (2012, January). Retrieved from https://zakon.rada.gov.ua/laws/show/
v003p710-12#Text.
3 Decision of the Constitutional Court of Ukraine No. 15-RP/2004. (2004, November). Retrieved from https://zakon.rada.gov.ua/laws/show/
v015p710-04.
4  Joudgment of the European Court of Human Rights in the case No. 54769/10 “Ramazyan v. Armenia”. (2019, February). Retrieved from 
https://hudoc.echr.coe.int/rus#{%22fulltext%22:[%22Case%20of%20Ramazyan%20v.%20Armenia%22]}.
5  Joudgment of the European Court of Human Rights in the case No. 44817/18 “Kaminskas v. Lithuania”. (2020, August). Retrieved from 
https://hudoc.echr.coe.int/rus#{%22fulltext%22:[%22Case%20of%20Kaminskas%20v.%20Lithuania%22]}.
6 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

interests, some representatives of the legal doctrine 
emphasise that it is necessary to differentiate cases of 
achieving a social goal into legal and non-legal ones. In 
this regard, it should be understood that when refer-
ring to a democratic state, evidence obtained in viola-
tion of the procedural procedure defined by law cannot 
be used in making decisions (Blikhar et al., 2021).

The same legal properties of the principle of pro-
portionality are also distinguished in the Federal Re-
public of Germany and other countries of the European 
Union. Thus, in the German science of criminal pro-
cedure, the principle of proportionality is called the 
principle of expediency, proportionality, and adequacy 
of the stateʼs application of restrictions on individual 
rights. Considering criminal procedural activity as a 
type of state-power activity, proportionality is defined 
not only as a criterion for a reasonable balance between 
private and public interests but also the need for the 
state to save its resources, the use of such a volume of 
measures and means that is justified by a potential so-
cially useful result (Moeller, 2020). A similar nature of 
the implementation of the principle of proportionality 
in the legal relations of the European Union countries is 
evidenced by a number of decisions of the ECHR, in par-
ticular in the cases “Ramazyan v. Armenia” of February 
14, 20194, “Kaminskas v. Lithuania” of August 4, 20205, 
etc. Considering the primacy of international law over 
private law, all decisions of the ECHR concerning the 
interpretation and compliance with the principle of 
proportionality are binding on Ukrainian national law 
enforcement (Barabash  et al.,  2022). In this way, and 
considering the requirements of part 2 of Article 8 of 
the Criminal Procedure Code of Ukraine6, the specifics 
of the principle of proportionality defined in the deci-
sions of the ECHR are implemented in Ukraineʼs crimi-
nal process.

Considering this, compliance with the principle of 
proportionality in criminal proceedings will mean com-
pliance with the rule of law and fair application of pro-
cedural restrictions to a person. From a practical point 
of view, this will not only improve the level of legal or-
der in the state but also improve the effectiveness of 
pre-trial investigation bodies, prosecutorʼs offices, and 
operational units. Fair use by law enforcement agen-
cies of the means of procedural restrictions available 
to them is one of the key factors that motivates society 
to cooperate with them and, therefore, increases their 
effectiveness (Bolger & Walters, 2019).

https://zakon.rada.gov.ua/laws/show/v015p710-04
https://zakon.rada.gov.ua/laws/show/v015p710-04


Law Journal of the National Academy of Internal Affairs, 13(4), 73-82

Zaitsev

77

As mentioned above, the inviolability of the hous-
ing as a fundamental constitutional right of a person 
can be restricted only on the basis of a court decision or 
in urgent cases. In the context of criminal proceedings, 
such a court decision is a decision on permission to 
search a personʼs home or other property. The require-
ments that a decision on a permit to search a personʼs 
home or other property must meet are defined in Ar-
ticle  235 of the Criminal Procedure Code of Ukraine1. 
Consequently, the execution of a decision on a permit 
to search a personʼs home or other property is an in-
vestigative (search) action in which authorised entities 
restrict a personʼs right to inviolability of housing. If the 
process of making such a decision by an investigating 
judge consists in investigating the grounds for applying 
restrictions, then conducting a search is a direct pro-
cess of implementing criminal procedural influence on 
the habitual life of a person.

In the science of criminal procedure of Ukraine, 
a search is considered a restriction of human rights, 
which should be justified and be in the plane of law and 
common sense, and its conduct should be appropriate 
in each individual case since the expected result of the 
search should exceed the scope of restrictions on the 
rights of the person whose property it concerns, and 
one without which the set goals of criminal proceedings 
cannot be achieved by other means (Voloshyna & Shy-
lin, 2021). V. Tishchenko et al. (2022) consider a search 
to be an investigative (search) action aimed at verify-
ing and investigating information obtained by pre-trial 
investigation bodies or the prosecutorʼs office during 
preliminary investigative (search) actions. That is, ac-
cording to the researchers, the execution of a search 
permit order cannot be conducted solely for the pur-
pose of obtaining information about the commission of 
criminal proceedings or obtaining information for fur-
ther planning of a pre-trial investigation and the scope 
of procedural coercion characteristic of a search can be 
implemented exclusively in connection with an urgent 
procedural need justified by the evidence already col-
lected. An essential feature of the search is that its con-
duct, in comparison with other investigative (search) 
actions, is complicated not only by the legislative proce-
dure and the need to apply more forensic recommenda-
tions to fulfil the goal set by the investigator, prosecutor 
but also by their compliance with the rights of partic-
ipants in criminal proceedings since there are more 
risks for their illegitimate restriction (Pavlova,  2021)

Considering the above, it is reasonable to assume 
that procedural restrictions in the implementation of 

1 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2 Ibidem, 2012.
3 Ibidem, 2012.
4 Ibidem, 2012.
5 Resolution of the Joint Chamber of the Criminal Court of Cassation as Part of the Supreme Court No. 663/820/15-K, proceedings No. 51-
2075km20. (2021, December). Retrieved from https://reyestr.court.gov.ua/Review/101829915.
6 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
7 Ibidem, 2012.
8 Ibidem, 2012.

the definition under study cannot be regarded as legiti-
mate without observing the principle of proportionali-
ty. The requirements of the principle of proportionality 
must necessarily be considered by the subject conduct-
ing this investigative (search) action in its individual 
procedural aspects. 

Criminal procedural regulation of the execution of 
a decision on permission to search a personʼs home 
or other property is provided for in Article 236 of the 
Criminal Procedure Code of Ukraine. Part 1 of Article 
236 of the Criminal Procedure Code of Ukraine stip-
ulates that “a decision on permission to search a per-
sonʼs home or other property may be executed by an 
investigator or prosecutor”2. However, this provision of 
the Criminal Procedure Code of Ukraine is inconsistent 
with the content of other institutions of modern Crimi-
nal Procedure Law of Ukraine, particularly the Institute 
of the inquirer as a subject of pre-trial investigation in 
criminal proceedings. This makes it difficult to exercise 
public interest in law enforcement. At first glance, it 
may seem that in a situation in which there is a proce-
dural need to search by an Inquirer, the requirements 
of Part 1 of Article 40-1 of the Criminal Procedure Code 
of Ukraine should be followed, according to which, “the 
inquirer is given the powers of an investigator when 
conducting an inquiry”,3 however, judicial practice indi-
cates that this understanding is incorrect. In resolving 
the issue of subjects authorised to execute a warrant to 
search a personʼs home or other property, the Supreme 
Court adheres to the principle of literal interpretation 
of Article 236(1) of the CPC of Ukraine4 and states that 
“a warrant to search a personʼs home or other property 
may be executed by an investigator or prosecutor, no 
exceptions are provided for operational units” 5. This 
approach of the court practice implies that part 2 of Ar-
ticle 41 of the CPC of Ukraine6, which allows operation-
al units to use the powers of an investigator, detective, 
or prosecutor on the basis of an order of an investigator, 
does not apply to the situation with the execution of a 
warrant to search a personʼs home or other property.

Requirements of Part 1 of Article 40-1 of the CPC 
of Ukraine7 in terms of legal properties are identical to 
Part 2 of Article 41 of the Criminal Procedure Code of 
Ukraine8. In the context of providing operational units 
and the inquirer as subjects of criminal proceedings 
with the opportunity to comply with the decision on 
permission to search housing or other property, prob-
lems for law enforcement are formed. Ultimately, it may 
be unreasonably used by a person whose right to invi-
olability of home or other property has been restricted. 

https://reyestr.court.gov.ua/Review/101829915
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Due to gaps in legislative technology, such a person has 
the opportunity for abuse since implementing this res-
olution is an integral part of conducting pre-trial inves-
tigations of a number of committed criminal offences in 
the order of inquiry.

It is impossible to avoid the situation of conducting 
a search in the context of the Russian-Ukrainian war 
since such procedural activities are conducted in condi-
tions that are dangerous to the life and health of its par-
ticipants. Notably, when introducing the legal regime 
of martial law, the Constitution of Ukraine provides for 
the restriction of many individual rights, including the 
right to inviolability of housing1. This is an objectively 
justified approach because in some places, it is impos-
sible to ensure a general procedural procedure during 
a search. This also applies to the implementation of the 
principle of proportionality.

There is no need to consider all the innovations 
in the CPC of Ukraine that regulate the conduct of this 
investigative (search) action under the legal regime 
of martial law, and it is only necessary to analyse the 
general approach, compliance with which will ensure a 
reasonable balance of interests. It is quite logical that, 
given the different intensity of hostilities in certain re-
gions of Ukraine, the analysis of the legality of this pro-
cedural activity should also be approached individually. 
Thus, for example, the legislator simplified the proce-
dure for conducting a search of a personʼs home or oth-
er property under martial law, in particular, allowing 
the implementation of this investigative (search) action 
without witnesses if there is a threat to their life and 
health, which is fixed in paragraph 1 of part 1 of Arti-
cle 615 of the CPC of Ukraine2. The application of this 
norm of the Criminal Procedure Code of Ukraine will be 
proportional only to conditions of military operations, 
and other real threats to peopleʼs lives and health.

The legal regime of martial law declared through-
out Ukraine is not a reason for simplifying the proce-
dure for executing a decision on permission to search a 
personʼs home or other property. If the above provision 
is applied, the actions of the investigator or prosecutor 
should be subject to a legal assessment during further 
examination of evidence collected in criminal proceed-
ings. The impossibility of executing a search permit 
order in a general manner may also be justified by the 
need to document war crimes promptly (Tataryn  et 
al., 2021). However, it should be remembered that the 
possibility of restricting a personʼs right to inviolabili-
ty of housing or other property under martial law does 
not mean legitimising criminal procedural arbitrari-
ness since human rights are subject to protection and 
protection regardless of the operation of special legal 
regimes (Chasnyk, 2022).

In general, one of the most important characteristics 
of restricting a personʼs right to inviolability of housing 

1 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/card/254%D0%BA/96-%D0%B2%D1%80.
2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

or other property when conducting a search on the ba-
sis of a court decision is that at the stage of pre-trial in-
vestigation, such procedural activities of an investigator 
or prosecutor are not subject to appeal. A person whose 
rights are restricted due to this criminal procedural 
measure does not have an appropriate range of legal 
guarantees that will reduce the negative consequences 
for them in connection with possible abuses on the part 
of these entities. Considering this, it is appropriate to 
provide for the possibility of prompt appeal against a 
decision on a permit to search a personʼs home or other 
property after its execution and the results of this in-
vestigative (search) action in the CPC of Ukraine. The 
problem is that a person whose right to inviolability of 
housing or other property has been restricted can get 
acquainted with the arguments of a search request only 
after the pre-trial investigation is completed. In case of 
falsification of such materials of criminal proceedings, 
the CPC of Ukraine does not provide for any possibility 
to restore oneʼs rights and ensure an appropriate bal-
ance of interests. The existence of such a mechanism 
in the criminal procedure legislation will in no way 
contribute to abuse and obstruction of pre-trial inves-
tigation by a person whose right has been restricted 
because until the fact that an investigator or prosecutor 
has committed procedural violations or falsifications by 
an investigating judge is established, their actions will 
be considered legitimate (Braaten & Vaughn,  2023).

Violating a reasonable balance of private and pub-
lic interests in implementing these activities by author-
ised entities will lead to public distrust of law enforce-
ment agencies and the lack of partnership between the 
individual and the state, creating problems for ensuring 
legal order in other areas. That is why it is clear that 
achieving procedural justice is impossible without ex-
amining and solving problems related to the implemen-
tation of the decision on permission to search a personʼs 
home or other property and simultaneously ensuring a 
balance between private and public interests in crimi-
nal procedure legislation and law enforcement.

Discussion
Similar problems of legislative powers of law enforce-
ment officials occur in the law enforcement activities 
of the United States, which are proposed to be solved 
by legislative improvements in procedural legislation. 
This applies, in particular, to various areas of criminal 
procedure in the United States, when the legislator did 
not clearly define specific officials for the implementa-
tion of a particular procedural action, and therefore, it 
can be mistakenly performed by an unauthorised per-
son, which leads to unjustified restriction of individual 
rights (Rossler & Suttmoeller, 2022).

This approach is now relevant to the criminal pro-
cess in Ukraine. However, for example, V. Mohyla (2021) 

https://zakon.rada.gov.ua/laws/card/254%D0%BA/96-%D0%B2%D1%80
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proposes to solve this problem not by unifying the crim-
inal procedural legislation of Ukraine but in such a way 
that the investigating judge identifies a specific subject 
authorised to implement it when making a decision. I. 
Basysta (2021) also believes that an investigating judge 
can solve this problem when deciding on permission to 
search a personʼs home or other property, considering 
the specifics of a particular criminal proceeding and 
procedural needs. Other Ukrainian procedural schol-
ars, in particular S.  Davydenko & D.  Mavdryk  (2021). 
All of the above confirms the imbalance of procedural 
guarantees between private and public interests in this 
aspect of the execution of a warrant to search a per-
sonʼs home or other property, and therefore, of course, 
requires legislative improvements.

Restriction of private interest in the implementa-
tion of the resolution under study also occurs in the 
case of seizure of property. N.  Akhtyrska  (2018) & 
M. Komarova (2018) express the opinion that the pro-
visions of the CPC of Ukraine regulating the grounds 
and procedure for the seizure of property in the exe-
cution of a decision on the search of a personʼs home 
or other property clearly require the specification of 
things, documents, or persons for the pursuit of which 
it is planned to conduct a search. Therewith, the con-
sidered feature of the seizure of property in executing 
such a resolution is that the legislator, providing for 
the procedural possibility of seizure, uses the term 
“things that are relevant for criminal proceedings”1. 
This definition creates an opportunity for procedur-
al abuse because other provisions of the Criminal 
Procedure Code of Ukraine do not give a clear under-
standing of what should be attributed to such things. 
Cases when investigators temporarily seize property 
when executing a decision are systematic, although, 
in the future, the investigating judge refuses to seize 
it since it does not establish its importance for crimi-
nal proceedings. Investigators in such a situation are 
guided solely by their subjectivism, which violates the 
balance of interests that the legislator should guar-
antee in this case. It will be more appropriate to use2 
the term “things relevant for establishing circum-
stances to be proved in criminal proceedings” part 
7 of Article 236 of the CPC of Ukraine, and its direct 
connection with the meaning of Article 91 of the CPC 
of Ukraine3, it will make it impossible to take a sub-
jective approach to the issue of temporary seizure of 
property in such cases.

Ye.  Povzyk (2021) determines the proper record-
ing of its individual features not only when obtaining 
permission from the investigating judge to conduct a 
search but also when directly conducting this investiga-
tive (search) action as another essential component of 

1 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2 Ibidem, 2012.
3 Ibidem, 2012.
4 Ibidem, 2012.

the implementation of the principle of proportionality 
in the seizure of property, in particular in the relevant 
protocol. I.  Osypenko & K.  Myshasta  (2021) draw at-
tention to the fact that it is the investigator, the pros-
ecutor who executes the decision that should examine 
the evidentiary value of the property that is planned 
to be seized and check the ownership of the actions of 
the persons involved in conducting this investigative 
(search) activity since they, not having information 
about the pre-trial investigation as a whole, can allow 
procedural abuses in the context of property seizure.

The need to record not only individual signs of 
the found objects during the search but also their ex-
act location is indicated by P.  Antoniuk & N.  Konon-
enko (2022). If, after the execution of the decision on 
permission to search a personʼs home or other prop-
erty and seize property, it is not recognised as material 
evidence in criminal proceedings, it is subject to an im-
mediate return to the person from whom it was seized. 
This also applies to cases when the seizure of property 
occurred in violation of the requirements of the CPC of 
Ukraine (Zhmudinsky, 2020). This study can agree with 
these comments and add that the legislatorʼs word-
ing of the content of Part 7 of Article 236 of the CPC of 
Ukraine regarding the division of property into “seized” 
and “temporarily seized” is also ambiguous. In practice, 
investigators and prosecutors mistakenly believe that if 
the property is specified in the decision of the investi-
gating judge on permission to search a personʼs home 
or other property, then it is seized, and not temporarily 
seized, and therefore it should not be arrested. This ap-
proach creates procedural problems, the consequence 
of which is an unjustified restriction of a personʼs rights 
to the inviolability of housing or other property. For the 
unification of criminal procedural legislation in this 
aspect, part 7 of Article 236 of the CPC of Ukraine4, it 
is more appropriate to highlight in such a way that all 
property, except that which is seized from circulation 
by law, is considered temporarily seized.

Conclusions
The implementation of the principle of proportionality 
in the execution of a decision on permission to search 
a personʼs home or other property is insufficiently en-
sured from the point of view of legislative regulation, 
which makes it difficult to ensure the legitimacy of such 
a procedure on the part of an investigator or prosecu-
tor. All possibilities of abuse of procedural powers by 
these entities can be resolved by making appropriate 
amendments to Article 236 of the CPC of Ukraine. This 
concerns the insufficient settlement of issues related 
to the seizure of property and the possibility of prompt 
appeal against the decision on the search permit and 
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its execution at the stage of pre-trial investigation by 
a person whose rights were restricted. However, im-
perfect legislative regulation of the procedure violates 
the balance of interests not only in connection with the 
existing opportunities for abuse by the investigator, 
prosecutor but also on the part of a person, the right to 
inviolability of housing or other property was restrict-
ed in this way, in particular due to the lack of procedur-
al powers to conduct this investigative (search) action 
by the Inquirer or operational units on the basis of the 
investigatorʼs order. This violates the mutual coordina-
tion of the inquirerʼs institutions, operational units, and 
investigative (search) actions when executing a deci-
sion on permission to search a personʼs home or other 
property and, therefore, requires a legislative decision. 
In the context of the Russian-Ukrainian war, the imple-
mentation of the principle of proportionality should be 
conducted by the subjects of the implementation of the 
resolution. If the legal regulation of this investigative 
(search) action under the conditions of the legal regime 
of martial law does not raise additional questions, then 
cases of procedural abuses may depend on an individ-
ual investigator or prosecutor, and, therefore, such ac-
tions necessarily require further legal assessment in 
criminal proceedings. Improvement of legislation and 
criminal procedural law enforcement regarding the im-
plementation of the principle of proportionality in the 

implementation of a decision on permission to search a 
personʼs home or other property should be conducted 
considering the needs of modern practice and national 
and foreign legal doctrine.

Therewith, additional attention should be paid to 
issues related to the implementation of the principle 
of proportionality when restricting a personʼs right to 
inviolability of housing or other property in connection 
with the conduct of secret investigative (search) actions, 
which includes the procedure for granting permission 
for their implementation by the relevant investigating 
judge, and the direct implementation of such measures 
in criminal proceedings. Despite the fact that the re-
striction of a personʼs right to inviolability of housing 
or other property during secret investigative (search) 
actions is the most substantial measure of restrictions 
in its content, the study examination of problems of leg-
islative regulation and modern law enforcement of this 
issue continues to be quite relevant.
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Анотація
Довіра до держави є нагальною проблемою країн Центрально-Східної та Східної Європи. Позаяк побудова 
між державою і суспільством партнерських стосунків можлива лише за умови дотримання принципу 
процесуальної справедливості, обмеження права особи на недоторканність житла чи іншого володіння 
в кримінальному провадженні є однією з нагальних проблем сучасного українського законодавства. 
Метою роботи є висвітлення окремих законодавчих і правозастосовних аспектів процедури виконання 
ухвали про дозвіл на обшук житла чи іншого володіння особи, що не узгоджуються з вимогами принципу 
пропорційності та створюють проблеми для забезпечення розумного балансу приватних і публічних 
інтересів. Для досягнення мети дослідження використано емпіричні, загальнологічні, евристичні 
та спеціально-юридичні методи наукового пізнання. Встановлено, що недостатньо врегульовані 
законодавцем питання, які стосуються визначення субʼєктів, уповноважених на виконання ухвали 
про дозвіл на обшук житла чи іншого володіння особи, вилучення майна, неможливості оперативного 
оскарження такого судового рішення, створюють дисбаланс між приватними та публічними інтересами 
в кримінальному процесі. Узагальнено, що обмеження прав під час виконання ухвали про дозвіл на 
обшук житла чи іншого володіння особи не може бути здійснено у випадку, якщо засоби обмеження не 
є співмірними з метою, яку слідчий, прокурор прагне досягти. Змодельовано процесуальну ситуацію, 
у якій принцип пропорційності може бути порушено на користь не тільки публічного інтересу, а 
й приватного, що дало змогу окреслити можливості для потенційних зловживань особою, право 
якої обмежили. Проаналізовано особливості виконання такої ухвали в умовах воєнного стану та 
висвітлено критерії, дотримання яких сприятиме реалізації принципу пропорційності. Запропоновано 
рекомендації щодо розвʼязання окреслених вище проблем. Результати дослідження стануть у нагоді 
не тільки для вдосконалення відповідних положень КПК України та слідчої практики, вони засвідчили 
можливість розроблення додаткових гарантій легітимного обмеження низки інших, гарантованих 
Конституцією України прав під час виконання ухвали про дозвіл на обшук житла чи іншого володіння 
особи в кримінальному провадженні
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слідчий
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