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Jlombposcvka HC, BUKJIaJ a4
Kadeapu KpUMIHATBHO-BUKOHABYOTO
mpaBa  [HCTHTYTY  KpHMiHaJbHO-
BHKOHABYOI CITy)0n YKpaiHu

MEXAHI3M 3AXVICTY ITIPAB 3ACYJDPKEHUX
J10 TIO3BABJIEHHS BOJII B VKPATHI

BigmoBigHo mo wactmam 4 crarti 59 Koncturymii Ykpainu
KOKCH M€ MPaBO Oyb-sIKMH HE 3200pPOHCHUMH 3aKOHOM 3aC00aMH
3aXMIIATH CBOI mpaBa i cBOOOAM Bil MOPYLICHb | NMPOTHIPABHUX
nocsirans [1]. YkasaHa HopMa pO3LOBCIOUKYETBCS Ha BCIX TPOMaJIsiH
0e3 BUHATKY, B TOMY YHCHI 1 Ha 3aCy/DKEHHX 1O M030aBJIEHHS BOII,
3aXHCT MpaB AKUX € Y1 He HAUTOCTPIIIO0 MPOOIEMOIO CHOTOICHHS.

AHaIi3yloud YMHHE 3aKOHOJABCTBO MOJKHA 3a3HAYUTH, LIO
MEpeNiK MpaB 3acy/DKCHHUX 1O T030aBJICHHS BOJII 3 KOXKHUM JTHEM
PO3IIMPIOETHCS B HANIPSIMKY T'yMaHi3allii Ta MOIMIICHHS CTaHOBUIIA
takoi Kkareropii oci6. Pazom 3 TuM, OKpiM HOPMaTHBHOTO
3aKp1HJIeHH5[ THX 4 IHIIMX 1paB MaioTh OyTH INEBHIi rapastii ix
peaisauyii, 3a0e31e4eHHs HEIIOPYLIHOCTI T Bi AHOBJICHHSL.

Ha sxanb, MarOTh Micue NOPYIIEHHs IpaB 3aCy/DKCHHX [0
M030aBICHHS BOJI TPO L0 CBIA4aTh PE3YNLTATH MOHITOPHHIIB MiCLb
HecBOOOAM,  3BITH 32  pe3yibTaTaMH  iX  BiJIBiAyBaHHS
YIIOBHOB2)KEHHMH JICPKABHUMH, MDKHAPOIHHMH Ta T'POMAJICBKHIMHU
iHCTUTYHisSIMHA. 30KpeMa, (akTH TOpPYLICHHS MNpaB 3acCyKEHUX JI0
no30aBieHHS BOJI 3HAWIUIM CBOE BiIOOpaXKEHHST Yy  TakKWX
JOKyMeHTax: MOHITOPHHT Micllb HecBoOOAM B YKpaiHi: cTaH
peatizailii HaI[ilOHAJILHOTO PEBEHTUBHOIO MEXaHi3MY JIOIIOBIJIb 32
2014 pik [2], mopi4HU 3BIT PO Pe3yIBTATH IisUIBHOCTI YPSAI0BOTO
YHOBHOB&)XCHOT'0 y CrIpaBax €BPONEHCEKOro CyJly 3 paB JIOAMHA y
2015 pomi [3] 3BIT 10 yKPAiHCBKOIO Ypsiy 3a IACYMKaMHU Bi3UTY B
YkpaiHy 31iiCHCHOTO €BPONCHCHKUM KOMITCTOM 3 IONCPEUKCHHS
TOPTYP 1 HETIOACHKOro a00 MPUHMUKYIOUOTO TiIHICTh OBOIKEHHS
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yu mokapaHHs y mepion 3 9-21 sxoBtHs 2013 poky [4] Ta immi. B
3a3HAYCHUX JOKYMEHTaxX HIeTbCs MpO HEHAIeXKHI MaTepiajbHO-
noOyToBI yMOBH BiJOyBaHHS TIOKapaHHS 3acy[KCHUMH [0
no30aBieHHs BOJi, HEHAaJaHHs iM HaJIeKHOI MEIWYHOI TOTIOMOTH Ta
iHIII mopymeHHs. Buknaneni ¢akTu 3yMOBIIOIOTH HEOOXIAHICTH Y
JOCHTIDKEHHI Ta TOWIIYKY e(QEeKTHMBHOTO MEXaHi3My 3aXUCTy IIpaB
3acyKEHUX JI0 TT030aBIIeHHS BOMI B YKpaiHi.

[luTaHHAM JOTpUMaHHA MpaB JIOJUHHM, MEXaHI3My iX

peamizariii, 3a0e3leUeHHsS HAMIOHATFHUMHA Ta MDKHAPOIHUMH
3acobaMm 3ax#WCTy, B TOMY HHCII BIOJHOCHO 3aCy/DKEHHX [0
1030aBIIeHHS BOJIi, MPHUAUISIINA yBary 0araTto HayKOBIIIB, a CaMe:
O.M. bangypka, LI. boratuproB, A.B. Kwupumox, B.C.
Kynpuuipkuii, O.B. Jluconen, I1.M. Padbunosud, O.®. CkakyH, A.X.
CrenaHiok, B.M. TepTtuinux, B.M. TpyOHuKOB,
FO.A. Yeborapwosa, 1.C. SkoBenp Ta inmi. [lopsa 3 BUKIageHUM,
HasBHA HarajgpHa MOTpeba y BceOIYHOMY BHBUCHHI Ta JOCIIIKEHHI
MUTaHHS 3a0C3MEYCHHS IMPABOBUMM 33ac00aMM  3aXHUCTy TIPaB
3aCyKEHUX JI0 T1030aBJICHHS BOJII

VYV cBoix HaykoBux mnpamsx O.®D. CkakyH nae BHU3HAUYEHHA
MIOHATTIO MEXaHi3M 3a0e3MedeHHs MpaB i CBOOOI IOIMHA K CHCTEMH
3aco0iB 1 YMHHUKIB, 10 320€31Me4uytoTh HeOOXiHI YMOBH MOBard 1o
BCIX OCHOBHHUX IIpaB i CBOOOJ IIOMWHH, SIKI € TOXITHUMH Bim ii
rigHocTi. 3aBHaHHA MeXaHi3My 3a0e3ledeHHs TMpaB JIOAWHU -
OXOpOHa, 3aXMCT, BIJHOBJIEHHS MOPYLIEHHX IMpaB. MexaHi3M
peaitizailii MpaB JIIOJWHU BKJIFOYAE 3aXOIM CIPOMOXHI CTBOPUTH
YMOBH Ui peaizaiii mpaB i ¢cBoOoJ moauHU. MexaHi3M OXOpPOHHU
NpaB JIFOJIMHH BKITIOYAE 3aX0JIU 3 IPOQUIAKTHKY ITPABOTIOPYIIEHb TS
YTBEPIKCHHSI MPAaBOMIPHOI TOBEAIHKH OCOOM. MexaHi3M 3axucty
paB JIOJMHU BKJIFOYA€ 3aXOAM, IO HPHU3BOLSTH 1O BiIHOBIICHHS
MOPYIICHUX [PAB HENPaBOMIPHUMH JisIMH 1 BIAIIOBIAANIBHOCTI 0c00H,
sIKa BUMHWIIA I1i TIpaBoNopyIieHHs [5, c. 190].

3axucT mpaB 3acyKEHUX IO M030aBJICHHS BOJI Ma€ IEBHI
0COOJIMBOCTI, TIOB’sI3aHi 13 CHeIiaIbHUM CTaTycOM BKa3aHHUX OCi0 Ta
THMH OOMEXXCHHSIMH, 1110 HA HUX [OKIAJal0ThCs 3aKOHOM. AJDKE TaKi
oco0u mepeOyBaioTh B KPUMIHAIBHO-BUKOHABYHX  yCTAHOBAX
3aKPUTOrO THITy, 1€ CaMi TiIbKH YMOBH TPHMAHHS BIKE MOXKHA
BB2)XATH SK IJCTaBy MOPYHICHHS iXHIX mpaB. ToMmy, MexaHi3m
3axHCTy TpaB 3a3HAYeHOI KaTeropii ocid BapTO TIAyMadyuTH, HA HAIIy
JYMKY, JIeT0 IITUpIIIe.
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Peamizamiss mpaBa Ha 3aXHCT y KPHMiHAJIHbHO-BUKOHABYHUX
YCTaHOBAX YCKIIAJHIOETHCS 1X 3aKPUTICTIO Ta OOMEKEHICTIO TOCTYITY
JI0 TIPaBOBUX 3acO0iB 3axHCTy. 3 ONISIy Ha BUKIAJCHE, BaXKIUBUM
ACTEKTOM 3aXHCTY IpaB 3aCyIKEHUX 710 TT030aBICHHS BOJIi € HE JIMIIe
BIJTHOBJICHHS TMOPYLIEHOTO IIpaBa, a W 3amo0iraHHis TakoMy
MOPYLICHHIO, 3a0€3MeUeHHs PeaTbHO0 MOXKIIMBICTIO pealtizalii mpasa
Ha 3aXHCT B yMOBax 130Jmii. 3 OMNIAAy Ha BHUKJIAIEHE, MOXKHA
BUJUINTA OCHOBHI aCIEKTH B MEXaHi3Mi 3aXHCTy IpaB 3acyIKEHUX
[0 11030aBJICHHS BOJIi:

- HEJIONYyLICHHS MOPYIIEHHSI MpaB  3acCyMKEHUX [0
1M030aBJIeHHS BOJII NUISIXOM CTBOPEHHS HAJIE)KHHUX YMOB BiJOyBaHHSA
MOKAapaHH;

- 3abe3neueHHs MOXIMBOCTI peanizamii mpaBa Ha 3aXHCT B
YMOBaxX 3aKpUTOTO THUIY 3a paxyHOK JOCTYHMHOCTI MpaBOBOI
JOTIOMOTH, HE3aJIeKHOTO W HEYNepePKEHOTO PO3risiay  cKapr
3aCy/PKEHUX KOMIICTEHTHHMH OpraHaMuy;

- BiJHOBJICHHS mpas 3acy/IKEeHUX 3a HasBHOCTI
KOMIICHCAIIMHUX 3aX0/1iB IPABOBOT'0 XapaKTepy.

Peamizamis MexaHi3My 3ax#WCTy TIpaB 3acy[KEHUX [0
1mo30aBleHHS BOJi 3a0e3MedyeThcs PSAIOM 3aXOJliB, IMependadeHux
BUMOT'aMHU KpUMiHaJIbHO-BUKOHABUOrO 3aKOHOAABCTBa. llepmr 3a Bce,
3acyKeHi 710 Mo30aBIeHHs BOJI HAiJIeHI MpaBaMu, IO POOIATH iX
MEHII YPa3JIuBUMHU JO OyAb-SKUX MOPYLICHb, 30KpeMa Ha OTPUMAaHHS
iH(OpMallii MO0 MPOIECy BUKOHAHHS Ta BiIOYBAaHHS MOKApaHH,
3BepTaTHCS BIAMOBIIHO 10 3aKOHO/IABCTBA 3 MPOIO3HIIISIMH, 3asBAMU
Ta CKapraMu JIo YIOBHOBa)XCHUX OpPTaHiB Ta OpraHi3alliii, Ha IpaBoBY
JporoMory Ta iHmi. Kpim Toro, 3a AisUIbHICTIO OpraHiB Ta YCTaHOB
BUKOHAHHS MMOKapaHb 3/IIHCHIOETHCS MTOCTIMHUN KOHTPOJIb Ta HarJjs
3 OOKy JepKaBHHUX OpraHiB pi3HMX pIBHIB Ta Taly3eBoi
CIPSIMOBAaHOCTi, MDKHAPOJHUX Ta TPOMaJICHKHUX OpraHizaiiiii, y Tomy
YHCIl 3 METOI HENONYyIIEHHS IOPYLICHHA NpaB 3acyHKEHUX [0
no30aBieHHs BOJi, HaJaHHS MPaBOBOI JOIMOMOTHM Ta BiJAHOBICHHS
NOPYIICHUX paB.

Ilopsin 3 BHKIAIEHHM YacTO 3aXHCT IPaB 3acCyIKCHHX 0
no30aBieHHs BOJi 3BOJAMTHCS [O TPOCTOi KOHCTaramii (akTy
MOPYLICHHS, 10 HE 3aBKAM € HACHiJKOM HOro BiJHOBJIEHHS abo
komreHcarii. Ha 3akoHOozaBuoMy piBHI Maibke BIJACYTHI HOPMH, IO
3a0e3nevuyBaid BIJIHOBIICHHS a00 KOMIIEHCAIII0 MOPYIICHUX IpaB
3aCyKEHUX JI0 11030aBJICHHS BOJI, a Ti 3aKOHH, 1110 PUHMAaIOThCS
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HEe 3aBXAu AOoCcKoHami. OJZHUM 3 HOBOBBEACHUX KOMIICHCALIMHUX
3aXO07iB € 3apaxyBaHHs CTPOKIB MOMNEPETHHOTO YB I3HEHHS 10 CTPOKY
BiJI0OYBaHHS MMOKapaHHS Yy BUJ MMO30aBIICHHS BOJII 3 PO3PaXyHKY JICHb
3a gBa. OlHAK, y IAHOMY HOPMATHBHO-TIPABOBOMY aKTi HE BDaXOBaHO
HU3KHM BaX/IMBHX aCICKTIB (KATCTOPII0 3I0YMHIB, TKKICTb, 0CO0Y
BHHHOTO Ta IHIN) NP 3aCTOCYBAHHI IIUIBrOBOI HOPMH, IO MOXKeE
NOTSATHYTH ¥ HECHPUATINBI HACHIAKHA JUIA CYCIUIBCTBA B LILIOMY.
Tomy, € HeoOxigHicTb y ¢OpMyBaHHI Ta yIOCKOHAJCHHI
3aKOHOJaBUOi 0a3M [UIS 3aCTOCYBAHHS KOMIIEHCAI[IMHUX ITPABOBHX
3ax0/liB BiTHOCHO 3aCy/KEHUX 10 T030aBICHHS BOII.

3 ypaxyBaHHSIM BHKIQJCHOTO, MEXaHI3M 3aXHCTy TIIpaB
3aCy/KEHUX JI0 M030aBIIEHHS BOJNI MOTPeOye BIOCKOHAICHHS, PO
IO CBiMYaTh YMCIEHH] (pakTH BHU3HAHHS MOPYIICHHS MpPaB BKa3aHUX
0ci0 B yMoBax i30Js1ii, Ta BTUIEHHS Y HU3KY 3aKOHOJABYHX AaKTiB
BUBA)XCHUX pillIeHb, CIPSIMOBAHUX HA JOTPUMAaHHS Ta BiJIHOBICHHS
MPaBOBOT'O CTAHOBHUIIA CIICIKOHTUHIEHTY.
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