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Abstract

The escalation of security challenges in the context of digital transformation highlights the need for a
systematic review of current practices, risks and the potential for implementing artificial intelligence in law
enforcement activities. The aim of this study was to summarise scientific approaches to the application of
artificial intelligence in law enforcement, focusing on the stages of its development, key areas of research
and insufficiently studied aspects. The use of methods of analysis and synthesis of scientific sources, content
analysis, comparative analysis, and classification of existing approaches made it possible to assess the current
state of scientific research on trends, challenges, and prospects for the use of artificial intelligence. It has been
established that scientific interest in the application of artificial intelligence in law enforcement has increased
significantly over the last decade. The rapid development of artificial intelligence technologies has opened
up new opportunities for the automation of analytical and operational functions, prompting scientists to
study the possibilities and threats of artificial intelligence. Researchers focus primarily on areas such as video
analytics, crime prediction, image recognition, and big data processing. At the same time, there is a lack of in-
depth interdisciplinary research that takes into account the ethical, legal, and social implications of using such
technologies. A disparity in approaches to risk classification and standardisation of implementation practices
has been noted. The need for the formalisation of research has been demonstrated, which will contribute to
the balanced development of artificial intelligence in law enforcement activities, taking into account security,
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legal, and humanitarian factors. The results obtained can be used by heads of law enforcement agencies,
analytical units, and digital transformation specialists to determine priority development directions and

consider potential risks

Keywords:

information; digital forensics; combating criminal offences; cybercrime; digitalisation

Introduction

Modern technologies are rapidly changing all spheres
of life, and law enforcement is no exception. One of the
most promising tools for the digital transformation of
law enforcement agencies is Artificial Intelligence (Al).
The application of Al in law enforcement covers a wide
range of areas - from automated video surveillance
and big data analysis to predicting crime in general or
its specific manifestations. At the same time, the use
of such technologies gives rise to a number of ethical
and legal challenges that have required and continue to
require careful regulation (Hacker, 2023). In response
to these challenges, the European Parliament and the
Council of the EU are creating a legal instrument - the
EU Al Act!, which combines the development of inno-
vations with the protection of fundamental rights and
societal values. The document, adopted in June 2024,
aims to ensure transparent rules for the use of Al
technologies, promote innovation, and protect human
rights in Europe.

Proper implementation of the adopted legislative
acts requires law enforcement agencies to quickly mas-
ter computational systems and Al models capable of
analysing large datasets, learning from them, making
necessary decisions, and performing assigned tasks.
Europol, using research from its own Innovation Lab,
analyses the potential of Al application in terms of tech-
nologies that can be effective (e.g., pattern recognition,
crime prediction, data analysis); studies practical cases
of pilot projects and initiatives for Al application in EU
countries; identifies risks and challenges, particularly
those related to privacy, ethics, algorithmic discrimina-
tion, etc.; formulates recommendations for EU member
states on implementing Al without violating human
rights and legality; and prepares analytical reports
and forecasts (Europol, 2024). The ability to quickly
analyse large amounts of information and find correct
solutions in critical situations requires a much broad-
er set of tools than traditional forensic data analytics.
Therefore, identifying patterns, finding connections,
and generating new knowledge from raw data, accord-
ing to Europol (2024), is an obvious necessity in the era
of digital technologies.

Researchers have repeatedly emphasised the broad
prospects opened up by the application of Al. According
to I. Raji & D. Sholademi (2024), future algorithms are
expected to become even more complex, which will ex-

pand the possibilities of prediction and its societal per-
ception. The further development of explainable Al will
also be of great importance, as noted by A.B. Arrieta et
al. (2020), helping law enforcement agencies better
understand how Al predictions and recommendations
are generated and contributing to addressing concerns
about Al biases. Its implementation, as indicated by
J. McDaniel & K. Peace (2021), significantly increases
work efficiency, optimises information collection and
analysis processes, prevents criminal offences, and en-
ables more effective detection and investigation.
According to research by K. Huang et al. (2021),
combining accumulated historical data with real-time
data will allow law enforcement agencies to better
adapt their strategies, responding to new threats and
crime trends. Augmented natural language processing
(NLP) plays an important role. As noted by N.C. Dang et
al. (2020), using sentiment and context analysis with
NLP technologies allows for the detection of new
threats and the tracking of public sentiment. Indeed, the
development of the internet has led to the emergence of
blogs, forums, and social networks that provide users
with the opportunity to discuss any topic, share their
opinions on it, and thereby influence human activity
and behaviour. Therefore, the increasing volume of in-
formation generated online requires automated com-
putational systems for data analysis, whose algorithms
do not always meet the expected accuracy of results.
Thus, the rapid development of Al-based technol-
ogies has led to a large number of studies dedicated
to the opportunities and challenges of its application.
The aim of the study was to systematise and critically
review existing scientific literature on the possibilities
of using artificial intelligence in law enforcement. The
study was based on an analysis of modern scientific re-
search, reports from international organisations, ana-
lytical publications, and cases of artificial intelligence
implementation in the activities of law enforcement
agencies. To achieve a holistic vision of the topic, the
review is structured around three key thematic areas,
formed in accordance with the stated research objec-
tives. The first area covers the analysis of the possibil-
ities of applying artificial intelligence in open-source
intelligence (OSINT) and social media intelligence
(SOCMINT). Within this thematic block, technological
solutions were investigated that allow for automated

I ! Regulation of the European Parliament and the Council of the European Union No. 2024/1689 “Artificial Intelligence Act”. (2024, June).

Retrieved from https://eur-lex.europa.eu/eli/reg/2024/1689/0j/eng.
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monitoring of the digital environment, threat recogni-
tion in open sources, and data collection from social me-
dia platforms. The second area is devoted to the role of
natural language processing (NLP) in threat detection
and supporting the activities of law enforcement and
judicial bodies. The review considers the application of
NLP for analysing textual data, detecting emotional col-
ouring of messages, machine translation, and automat-
ed classification and extraction of key information from
documents. The third area focuses on reviewing the
current state of digital forensics using artificial intelli-
gence technologies. The review included an analysis of
practices for processing large datasets, detecting cyber
threats, information recovery, analysing digital traces,
and evaluating the effectiveness and limitations of these
technologies in crime investigation, particularly in con-
ditions of armed conflict. The methodological basis of
the review was methods of critical literature analysis,
comparison, and content analysis of official reports.

Big datasets

A significant part of law enforcement work involves
information, particularly the analysis of data related
to committed criminal offences, individuals suspected
of committing them, obtaining evidence, taking meas-
ures to prevent criminal activity, and so on. As Y. Lee et
al. (2024) note, accumulated large sets of static and dy-
namic data serve as a source for Al. By processing such
data, Al assists law enforcement agencies in predictive
policing, OSINT or SOCMINT intelligence, NLP, and dig-
ital forensics. For crime prediction, Al can use automat-
ic and semi-automatic models: automatic models are
capable of independently processing input data, ana-
lysing them, and drawing conclusions without human
intervention, while semi-automatic models involve hu-
mans to solve more complex and unpredictable tasks
through interaction with algorithms.

However, given the latest advancements in Al
it is important to be cautious when delegating deci-
sion-making to systems whose operating principles
are not always fully understood. The main challenge
remains the creation of an Al oversight system that en-
sures algorithmic transparency and allows for human
intervention when necessary. The UK Government clas-
sifies powerful general-purpose artificial intelligence
models that can perform a wide range of tasks and
equal or exceed the capabilities of the most advanced
models today as Frontier Al. Such models will have
improved accuracy, reasoning, planning, memory, and
self-correction and will be necessary for creating truly
autonomous agents capable of performing more than
basic tasks without human supervision (UK Govern-
ment Office for Science, 2023). As M. Javaid et al. (2022)
indicate, finding correlations to avoid or predict Al er-
rors is an urgent current need. Given the current signif-
icant uncertainty, there is insufficient evidence to rule
out the possibility that future Frontier Al if improperly
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configured, misused, or insufficiently controlled, could
pose an existential threat.

The large and complex datasets operated by law en-
forcement agencies are difficult to process using tradi-
tional tools. Such data require specialised analysis that
uses sophisticated mathematical algorithms, machine
learning, and trained models (Hardyns, 2024). By pro-
cessing large and complex datasets in this way, Al can
analyse and comprehend this data, and also develop
certain predictions. This allows for a high probability
of answering key questions: who might commit a crimi-
nal offence, when and where, and who will be its victim.
This determines the level of risk of committing a par-
ticular offence. Obtaining such information is a critical-
ly important component of crime prevention. A trained
Al model can automatically establish the essence of
textual, voice, and visual datasets. Al can identify in-
formation about phone numbers, IP addresses, names,
etc., without necessarily reviewing the content of the
message. Al performs this work significantly faster and
more efficiently than a human, who would have to read
text, watch video, or listen to audio recordings. This ap-
proach also increases the level of protection of personal
data from unauthorised access and subsequent illegal
use, eliminating the human factor (Europol, 2024).

The European Commission, within the framework
of Horisont-ERC grants, started funding the BIGDAT-
POL project in 2023, which aims to improve crime pre-
vention work on the European continent. The harmoni-
sation of statistical, criminological, economic, legal, and
ethical aspects of large datasets should lead to the cre-
ation of a new Al model that uses historical data to pre-
dict and prevent the growth of crime. By directing their
resources to hot spots thanks to the generated predic-
tions of the new trained Al model, the police will have
more opportunities to keep crime at a certain level (Eu-
ropean Research Council, 2023). The project, which will
be implemented until September 2028, aims to: com-
bine knowledge and expertise in the field of protecting
large datasets, which are currently fragmented; conduct
interdisciplinary research in the study of police work
with big data; study, scientifically substantiate, and
compare different models of police work with big data.

Identifying patterns in criminal activity, studying
connections between different types of data, and fore-
casting resource needs based on accumulated histori-
cal data will require the use of appropriate technolog-
ical infrastructure (Tarasenko, 2020). That is why, as
I. Ben-Israel et al. (2020) note, since 2017, more than
30 countries have published national strategies or
national plans in the field of Al, with investments in
billions of dollars. As of April 2025, there are already
more than 1000 Al initiatives from 69 countries, terri-
tories, and the EU (OECD.Al, 2021). The creation, oper-
ation, and maintenance of such infrastructure requires
significant financial expenditure and specialised ex-
pertise from law enforcement officers, which can be a

71



I 12

I ~reas of application of artificial intelligence...

significant limitation, especially for small law enforce-
ment units. Solving this problem can be based on a
systemic approach that combines organisational, leg-
islative, financial, and educational measures. The state
plays a key role, as public funding through targeted
budget programmes for the creation and support of dig-
ital analytical infrastructure in law enforcement agen-
cies will allow for the creation of, for example, a single
state platform for data analysis (Data-as-a-Service), to
which various units can connect - instead of duplicating
infrastructure for each of these units separately. Inter-
regional analytical centres can also be created as struc-
tural units of a single state platform. To implement such
changes, legislation must be amended, namely a Law
on the Use of Al in Law Enforcement must be adopted,
defining safety and data protection standards; condi-
tions for access to centralised platforms; mechanisms
for external and internal control. Legislative regulation
will also be needed for the institutionalisation of the
role of an independent technological auditor who eval-
uates the expediency of Al solution procurement and
their compliance with standards. Amendments to the
Budget Code and local government laws will allow for
the financing of Al solutions in the security sector from
various sources. Professional training and advanced
training for law enforcement officers, including the
study of Al, criminal analytics, and cybersecurity topics
in the curricula of specialised higher education institu-
tions and advanced training courses, partnership with
universities for staff internships in IT or analytics, and
the use of online courses and self-education models (in
cooperation with Coursera, edX, EUROPOL Academy,
etc.) will allow staff to be prepared for the effective use
of Al in law enforcement.

In the study of large and complex datasets operated
by the Dutch police, four contexts are considered: big
data policing directly from a law enforcement agency
operating within the state; big data policing from ex-ter-
ritorial law enforcement agencies (such as Europol, In-
terpol, and others); big data policing from civilians in-
volved in information collection; big data policing from
software applications developed by third-party com-
mercial companies (Schuilenburg & Soudijn, 2023). In
the Netherlands, many big data applications are devel-
oped and supported directly by police units. For exam-
ple, the CAS system, developed by the Amsterdam Re-
gional Police Unit in 2014, is used for predictive police
surveillance. Police intelligence analysts use the Heli-
os application from the Dutch Police, as well as auto-
matic speech recognition (ASR) software and relevant
tools for language analysis. The IT team of the Dutch
Police is involved in the development of applications
for patrol police. The integration of its own technolog-
ical teams and developments into the structure of the
Dutch Police enhances its operational capacity, ensures
rapid adaptation to service needs, and creates syner-
gy between IT and law enforcement practice, which,

obviously, provides more control, better data protec-
tion, and greater flexibility in innovation implementa-
tion. The situation in the Netherlands differs significant-
ly from that in the UK or the USA. In the USA, software
products are developed by third-party contractors,
such as Palantir. These differences can lead to varying
results of big data policing in practice. This is especially
relevant when feedback loops occur in algorithms, as
new data processed by different algorithms generate
different results, prompting police units to react differ-
ently. Furthermore, it is notable that the deployment
of big data applications leads to significant changes in
skills and positions within the police organisation. Re-
search on the Dutch police shows that each police unit
includes positions and teams of coders, programmers,
data processors, cloud developers, testing specialists,
and backend developers. Working with big data and al-
gorithms requires different skills and knowledge than
were needed for the risk and actuarial systems previ-
ously used by the police for crime analysis.

As M. Schuilenburg & M. Soudijn (2023) indicate,
there is an “elite of coders” within the Dutch Police who
make important decisions during the design and devel-
opment of big data applications, particularly regarding
which data sources to use, which variables to include in
the analysis, and how to weigh these variables. These
decisions are not neutral and have a significant impact
on the final results. To avoid excessive discretion, the
following tools should be introduced: approval of doc-
umentation for all choices in the development process,
namely which data sources, variables, weights, etc.,
are used; clear limitation of the freedom of decision of
technical teams in critical areas (e.g., in criminal intelli-
gence) in internal instructions/regulations; all changes
in the architecture or logic of algorithms must be ap-
proved by an authorised body; creation of a register of
models/algorithms used in the police - with access for
supervisory bodies. V.L. Glaser et al. (2021) argue that
deep learning algorithms have a higher level of uncer-
tainty in the results obtained due to their insufficient
transparency (the so-called “black box”) and ability to
generate their own goals and rules. For example, deep
learning algorithms can influence the development
of police operations without proper human control.
Therefore, fully autonomous solutions, i.e., without any
human intervention, are not yet used in law enforce-
ment activities. As of 2023, the use of big data by the
Dutch police mainly involved relatively simple applica-
tions, such as investigation tools with mostly relatively
simple algorithms for frontline police work, or combin-
ing large data files to improve access, which meant very
limited Al involvement in managing law enforcement
activities (Schuilenburg & Soudijn, 2023).

The use of large datasets by law enforcement agen-
cies is not always lawful. The case of the Metropolitan
Police of London (MOPAC - Met Police) and the Gang
Violence Matrix (GVM), introduced in 2011 after the

Law Journal of the National Academy of Internal Affairs, 15(2), 9-21



London riots, demonstrates how sensitive accumulated
data are for society and how erroneous or biased algo-
rithms can affect citizens (Scott-Davis, 2023). MOPAC
reports on the GVM, despite numerous mentions of an-
alytics, data systematisation, standardised procedures,
and automation, do not contain direct references to the
use of Artificial Intelligence (Al) or deep learning algo-
rithms. However, according to data from the Mayor’s
Office for Policing and Crime (2021), data on stops and
arrests of individuals from the GVM are generated as
part of an automated process. This means that algorith-
mic logic and digital automation are applied. The use of
GVM in London has drawn criticism regarding transpar-
ency and discriminatory risks, as young people were la-
belled as gang members based on their friendships and
connections, often leading to increased negative police
attention and increasing the risk of being charged un-
der the doctrine of joint enterprise, which allows sev-
eral people to be convicted of a crime even if they did
not commit the act themselves (Hattenstone, 2025).
Despite the matrix being presented as a sophisticated
intelligence database on “gangs” and those involved
in gang-related violence, names were often entered
randomly based on unreliable information (Hatten-
stone, 2025). Individuals whose personal data were
entered into the matrix had no mechanism to challenge
their inclusion. Following a legal challenge initiated by
the human rights organisation Liberty (2022) on be-
half of a young Black man, MOPAC agreed to radically
change or completely dismantle the GVM. The lawsuit
alleged that the GVM violated human rights, exhibited
racial bias, and harmed individuals with no criminal
history. According to experts interviewed by Liberty
(2022), the system contributed to racial profiling: the
vast majority of individuals in the matrix were young
Black men, often without conviction or criminal record.

The predictive activity of law enforcement agencies
is based on large and complex datasets. Modern math-
ematical data processing algorithms, combining tools
for digital crime mapping, search engines, and pattern
matching systems, aim to identify trends and patterns
that can be used to predict the likelihood of new crimes
being committed and to appropriately deploy law en-
forcement forces and resources to minimise these
risks. Machine learning models that implement this ap-
proach are trained based on two main stages: data col-
lection and modelling (prediction). As A. Raja (2023a;
2023b) notes, data collection and preparation is an
iterative process and may require several rounds of
cleaning, pre-processing, and feature selection to ob-
tain a high-quality dataset. Data must represent the
population under study and be properly labelled and
documented to ensure reproducibility. Once the data
are prepared, the next step is to perform exploratory
data analysis (EDA), which is a preliminary, indicative
study of the structure and patterns in the data. By ana-
lysing and visualising data, EDA can reveal patterns,
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correlations, and exceptions that provide insight into
data relationships and characteristics. Using Python li-
braries such as Seaborn, Pandas, and Scikit-learn, the
best understanding of the data can be achieved for use
in a machine learning model. The next stage involves
selecting the type of machine learning models, namely:
supervised, unsupervised, or reinforcement learning.
After choosing one of these types, one proceeds direct-
ly to selecting the machine learning model, for exam-
ple, logistic regression, decision trees, random forests,
support vector machines (SVMs), or neural networks.
The choice of models and learning type are crucial for
building accurate and effective machine learning mod-
els. Law enforcement agencies accumulate structured
and unstructured data from various sources, such as
historical crime data (time, place, type), socio-econom-
ic indicators, and can also supplement their datasets
with information from other relevant sources, such as
social or probation services.

Also important is the analysis of encrypted infor-
mation sources, such as Dark Web platforms, which are
a launchpad for criminals and criminally motivated in-
dividuals, as they provide a relatively untraceable and
convenient way to carry out a wide range of illegal ac-
tivities (Sangher et al., 2023). Therefore, gaining new
opportunities to analyse the Dark Web using Al is an
important step in combating crime. Research conduct-
ed on the Agora DarkNet Market Archives (2013-2015)
dataset, which contained over 109,000 records with
manual data division by activity type into cybercrime/
non-cybercrime/cannot be determined, using four
deep machine learning models, namely RNN (recurrent
neural network), CNN (convolutional neural network),
LSTM (long short-term memory network), and BERT
(bidirectional encoder representations from trans-
formers), showed the best results for BERT - a modern
powerful model for natural language processing in clas-
sification, search, and translation tasks, which analyses
the context of words in a sentence from both left and
right. Researchers achieved 96% accuracy in classifica-
tion by activity type (Sangher et al, 2023).

The predictive activity of law enforcement agencies
includes territorial and individual components. Algo-
rithms focused on specific territories identify connec-
tions between events, geographical locations, and crime
statistics, predicting the likelihood of crimes being com-
mitted at a certain time and in specific places. Predictive
activity at the individual level uses algorithms aimed
at identifying individuals prone to committing crimes
(Europol, 2024). The key difference from previous data
processing algorithms, for example, processing statisti-
cal data and Al-based predictions, is that statistics are a
tool for testing hypotheses, while Al is for building pre-
diction functions. Al operates with very complex, mul-
tidimensional relationships that cannot be described
by simple formulas. Statistical models remain valuable
for interpretable analytics, whereas modern Al allows
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for processing large unstructured datasets, generating
highly accurate predictions, and automating complex
processes that were previously inaccessible to classical
models. That is why predictive activity at the individual
level has gained popularity in EU countries such as the
Netherlands (ProKid, CAS), Germany (Precobs, Palantir
Gotham), Austria, France, Estonia, and Romania, and
other countries are exploring the possibilities of its im-
plementation (Europol, 2024).

A research group from the University of Chicago
(Illinois, USA) developed a model capable of predicting
probable crime areas a week in advance. The tool has
an accuracy of 90%, making it one of the most success-
ful predictive policing systems operated by companies
such as PredPol, Azavea, and KeyStats in major cities
like Los Angeles and New York. However, even with
such high accuracy, this does not mean that the mod-
el should be used for prescriptive guidance by law en-
forcement agencies (Rotaru et al., 2022). Instead, this
model should be added to the set of tools for urban
policy and police strategies to combat crime. A disad-
vantage of the model is that the prediction algorithm is
unable to identify actual areas with the highest crime
rates, as only reported cases are analysed by the police.
For example, Black communities in the USA conceal
crimes that occur in their communities, and this distorts
the prediction result. At the same time, as J. Ludwig &
S. Mullainathan (2021) note, African Americans consti-
tute only 13% of the US population but account for 26%
of those arrested and 33% of those incarcerated in state
prisons. Determining how much of this inequality is
due to discrimination by the criminal justice system is
a complex task. However, there is no doubt that at least
part of such inequality has a discriminatory basis. As al-
ready noted, such biases negatively affect the accuracy
and fairness of statistical models. Several Scandinavian
countries have a prediction model where it is possible
to predict with a useful level of accuracy whether a new-
born infant will be arrested for a crime by the time he
or she turns 20 (Berk, 2021). The study describes the
application of machine learning algorithms that imple-
ment supervised learning, including: random forests,
stochastic gradient boosting, and neural networks, in-
cluding deep learning. These algorithms are trained on
historical data about: demographic characteristics, past
offences, social conditions, and place of residence. After
training, the models can be used to predict the risk of
offences, including in the long term, and therefore can
predict future potential offences. Potential risks remain
constant, namely: bias in training data (e.g., arrests re-
lated to racial discrimination), algorithmic opaqueness
(“black box™), the danger of over-reliance on model ac-
curacy without contextual analysis.

Conclusions: Al is being increasingly implemented
in law enforcement practices, particularly for crime pre-
diction, big data analysis, and processing information
from open sources. Modern machine learning models
provide high analytical accuracy, but risks remain as-
sociated with algorithmic opaqueness, biased training
data, and a lack of proper oversight. Practice shows that
the effective use of Al requires legislative regulation,
institutional supervision, and the training of appropri-
ate personnel. At the same time, excessive automation
without human intervention can lead to serious errors
and human rights violations.

Open-source intelligence

OSINT or SOCMINT analytics generates datasets from
open information sources. For example, by combining
information from fixed CCTV cameras and footage from
swarming drones, Al can create a comprehensive pic-
ture of the current situation in abandoned areas, survey-
ing buildings or other objects (Sholademi, 2024). New
Al technologies can recognise people by how they look,
walk, speak, write, or type (McDaniel & Pease, 2021).

The introduction of new communication and data
transfer technologies, coupled with the impact of glob-
al societal problems such as the COVID-19 pandemic,
has led to a rapid increase in online services and the
expansion of the Internet. Along with the increase in
web traffic, the number of cybercrimes has also grown.
The use of trained Al models in OSINT (SOCMINT) not
only helps detect unidentified threatening information
sources or cyber threats, or reconstruct the digital trac-
es of online criminals. Al can assist law enforcement
agencies in actively countering crime on social media.
For example, the Al bot dAlsy, developed by O,, is de-
signed to combat fraudsters who attempt to gain access
to the personal information of elderly people in Britain.
With the help of Al, the bot tries to keep the phone con-
versation with the fraudster going for as long as possi-
ble, during which the fraudster wastes their time and
money but never obtains the data or computer access
they expect. This way, fraudsters expend resources and
are unlikely to target those protected by Al again. The
use of Al to create an illusion of “credibility” for crim-
inals, misleading them and preventing crimes from
fraudulent call centres, can significantly reduce the
workload of law enforcement agencies in certain areas
of cybercrime (Hickey, 2025).

Al can reformat unstructured data, conduct target-
ed searches, perform open-source research, and pro-
vide real-time statistics. It is critically important that
these processes occur at a speed that surpasses crim-
inals’ ability to erase their digital traces. That is why, in
accordance with the Digital Services Act (DSA)?, online

! Regulation of the European Parliament and of the Council No. 2022/2065 “On a Single Market For Digital Services and Amending
Directive 2000/31/EC (Digital Services Act) (Text with EEA Relevance)”. (2022, October). Retrieved from https://eur-lex.europa.eu/eli/

reg/2022/2065/0j/eng.
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service providers and internet providers are obliged to
improve monitoring and engage Al to detect and combat
terrorist propaganda, disinformation, hate speech, and
the dissemination of illegal content. High-speed data
analysis, detection of prohibited content, and timely no-
tification of law enforcement agencies about monitor-
ing results will ensure the swift and effective removal of
harmful content before its widespread dissemination.

OSINT assists investigators not only in preventive
measures but also in the investigation of committed
crimes. The fight against human trafficking, drug distri-
bution, and cyber fraud becomes much more effective
with the use of open-source intelligence tools. L. Dan-
iel (2024), describing “pig butchering” - social engi-
neering scams that combine elements of trust-building
and fake investment opportunities - notes that, ac-
cording to the FBI's Internet Crime Complaint Center
in 2023, these scams caused losses of over $5.6 billion.
Erin West, a Deputy District Attorney in Santa Clara
County, California, emphasises the devastating impact
on victims: “We are seeing losses we were never seen
before. This is essentially a massive transfer of billions
of dollars of wealth from the middle class not only in
the US but in a number of countries”. She stresses
that anyone with money can become a target. Victims
range from young professionals to retirees, lured by
the promise of significant financial gain, accompanied
by the manipulation of victims’ emotions, weaknesses,
or vulnerabilities. The fraud begins with a message on
WhatsApp, Telegram, or an email with a seemingly in-
nocent offer of crypto investments or even friendship.
Cryptocurrencies such as Bitcoin, Ethereum, or Sola-
na differ from traditional currencies like the US dollar,
Euro, or Japanese Yen. Cryptocurrency can be moved
instantly, without oversight (Vozniuk & Tytko, 2019).
This means that fraudsters can covertly transfer cur-
rency across borders worldwide and hide their identity
(Vozniuk et al,, 2020). It is claimed that cryptocurren-
cy is completely anonymous, but certain elements can
be traced. Each investor’s currency has an “address”: a
unique accumulation of letters and numbers that only
one person can own. One person’s wallet can contain
several unique “addresses”. The crypto ecosystem does
not give names to these wallets. However, several de-
tails are freely available in a universal ledger known
as the blockchain. Anyone can see which “addresses”
a wallet contains, the amount of currency inside, and
the financial transactions that occur between wallets.
These facts are publicly available - and this means they
can all be used in OSINT.

The use of OSINT technologies for further model
training requires a careful and responsible approach,
taking into account the copyrights on the input data. A
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notable example is Judge Stephanos Bibas’s decision in
the case of Thomson Reuters v. Ross Intelligence, one
of the first US court cases concerning the use of cop-
yrighted materials for training artificial intelligence’.
In December 2020, Thomson Reuters, which owns the
Westlaw platform, sued the startup Ross Intelligence.
It accused Ross Intelligence of illegally using special le-
gal annotations from Westlaw (known as headnotes) to
create its own Al-powered legal research system that
competes with Westlaw. Ross initially tried to obtain
an official licence but was denied, and instead commis-
sioned “memoranda” from LegalEase that contained
the same annotations. These texts were then used to
train the search tool. This was not a generative Al sys-
tem - it merely searched for and extracted fragments
from existing court decisions, which are not protected
by copyright in themselves. The court considered four
factors. The first factor was that the court’s conclusions
apply only to non-generative Al and cannot automati-
cally be applied to cases involving generative Al, as this
field is rapidly changing. Regarding the second factor of
fair use - the nature of the work - the court decided that
Westlaw’s headnotes, while copyrighted, did not exhib-
it a high level of creativity. They were more technical
than artistic works, so this factor favoured Ross. How-
ever, the court added that this criterion is rarely deci-
sive. The third factor - the amount and substantiality
of the use - also favoured Ross, as the end-users of its
system did not see the Westlaw headnotes themselves.
Crucially, the copies did not become publicly available.
But the fourth, most important factor - market impact -
decided the case in favour of Thomson Reuters. The
court found that Ross’s tool effectively created a substi-
tute for the Westlaw product, threatening the compa-
ny’s market, particularly in the area of licensing data for
Al training. Despite the public benefit of access to legal
information, the court emphasised that this does not
override copyright: those who create tools for the pub-
lic good deserve to be paid. Considering this, the court
ruled that Ross’s use of Westlaw headnotes was not fair
use, and decided in favour of Thomson Reuters (United
States District Court for the District of Delaware, 2025).
Therefore, the use of OSINT technologies without the
owner’s consent can have legal consequences, includ-
ing copyright infringement, which can lead to lawsuits,
blocking access to data, or imposing fines.

The application of Al in OSINT and SOCMINT sig-
nificantly expands the capabilities of law enforcement
agencies in threat detection, crime prevention, and the
analysis of large streams of open data, including cyber-
crime. However, the effectiveness of such systems de-
pends on their ability to act faster than criminals, while
adhering to ethical and legal norms. Examples such as

! Memorandum Opinion of the United States District Court for the District of Delaware No. 1:20-cv-00613-SB “Thomson Reuters
Enterprise Centre GmbH et al. v. Ross Intelligence Inc”. (2025, February). Retrieved from https://www.ded.uscourts.gov/sites/ded/files/

opinions/20-613_5.pdf.
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the dAlsy bot demonstrate that Al can not only react but
also proactively reduce risks. At the same time, the case
of Thomson Reuters v. Ross Intelligence shows that us-
ing open data to train Al without proper authorisation
can have serious legal consequences, particularly due
to copyright infringement.

NLP (natural language processing)

NLP is another area of Al whose use opens up addi-
tional opportunities in the fight against crime. The ap-
plication of NLP allows machines to understand, ana-
lyse, interpret, and generate human language in oral or
written form (Wickramasekara et al., 2025). Among the
main tasks of NLP are syntactic and semantic text anal-
ysis; speech recognition (converting voice to text); text
generation; sentiment analysis; machine translation
between languages; and entity extraction from text.
To perform these tasks, methods such as tokenisation,
normalisation, stemming, lemmatisation, POS-tagging,
statistical language modelling, N-gram analysis, regu-
lar expressions, etc., are used. These tools form the ba-
sis of modern large language models (LLMs), including
BERT, RoBERTa, and XLNet, which can be adapted to
specific NLP tasks.

At the same time, a paradox arises: the increasing
accuracy of calculations and the quality of models like
BERT, GPT, and T5 in translation, classification, and
question answering are accompanied by an increase
in model sizes (billions of parameters), the need for
hundreds of gigabytes of text data for training, expen-
sive equipment, and significant energy consumption.
Therefore, increasing attention is being paid to the use
of quantum computing for representing, processing,
and analysing language and overcoming the numerical
limitations of modern methodologies. This has formed
a new promising field - Quantum Natural Language
Processing (QNLP), which uses quantum computers.

In 2023, the National Center for State Courts in the
USA conducted an analysis of the use of Natural Lan-
guage Processing (NLP) technologies in civil case man-
agement processes in US courts. Three pilot projects
(Proof of Concept) were implemented, which proved
the effectiveness of NLP in extracting data from court
documents, automatically determining the type of case,
and improving the quality control of decisions. The
greatest successes were achieved when working with
structured documents - over 90% accuracy in data ex-
traction (National Center for State Courts, 2023). NLP
also helped identify errors and shortcomings in debt
collection case documents, which could prevent hasty
or erroneous decisions. Another area of application
was sorting cases by complexity level for proper al-
location of court resources (National Center for State
Courts, 2023). The report highlights NLP’s potential for
transforming justice by reducing staff workload; imple-
menting ChatBots; automatic document editing; and
combining NLP with business intelligence, but notes

the need for gradual implementation, quality digital
data, and phased testing with quality control.

No less important an aspect of natural language
processing application is video information analysis.
For instance, the advent of police body cameras, which
first appeared in the early 2000s and became an in-
tegral part of modern law enforcement practice, pro-
vided the opportunity to collect and accumulate large
amounts of visual data. While traditional sources, par-
ticularly police reports, usually contain basic informa-
tion about an event, body camera footage documents
interactions between police and citizens in much great-
er detail. This is precisely why software for automat-
ed video data analysis using NLP is being developed.
Specifically, the TRULEO system scans video recordings
and labels statements with tags such as “high profes-
sionalism”, “de-escalation attempts”, and “high compo-
sure” (Farooq, 2024).

Another example is the development by Polis Solu-
tions called TrustStat, which analyses police inter-
actions “using the same patterns as human experts”
(Polis Solutions, n.d.). These programmes are the first
commercial attempts to process body camera footage
using natural language processing technologies and are
aimed at practical use in a wide range of police units.
This indicates that NLP opens up new opportunities
for law enforcement and judicial bodies in combating
crime and increasing the efficiency of administrative
processes. Thanks to NLP, Al systems are capable of rec-
ognising, analysing, and generating human language,
allowing for automated translation, identification of
key text features, and emotional analysis.

Digital forensics

Digital forensics, specialising in the examination of
electronic devices, media, and tools, is experiencing the
greatest impact from Al. As of 2022, there is a shift of
individual Al digital technologies from the implemen-
tation of pilot projects to widespread deployment in
technological processes and the market launch of mass
digital products (Matuliené et al., 2022). An example
of this is Palantir Technologies, an American compa-
ny that has progressed from a startup with experience
in developing fraud detection software for PayPal to a
leading provider of analytical software systems for the
security and defence sectors internationally. Palantir
collaborates with various police departments in the
USA and other countries, creating applications rang-
ing from database management to predictive policing
(Palantir technologies..., 2024).

As of today, the profession of a Digital Investigator
can be recognised - a specialist who employs digital
technologies to investigate crimes. E.A. Vincze (2022)
notes that the role of a digital investigator is to bring
cybercriminals to justice. At the same time, digital
forensics is not limited to cybercrimes, as a signifi-
cant portion of modern offences are committed using
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electronic devices, primarily smartphones. In light of
the above, digital forensics is used both in the investi-
gation of cybercrimes and any other criminal offences,
the commission of which is associated with the use of
telephones, computers, electronic storage media, and
other electronic devices (e.g, illegal drug trafficking,
fraud, theft) or during which these tools were used
(they were present during the commission of a criminal
act) or on which traces of a criminal offence are stored
(audio, photos, videos, documents, etc.).

The Europol (2024) report highlights the following
areas of Al use within digital forensics:

1. Analysis of large datasets. This automates certain
processes that traditionally took a lot of time. For exam-
ple, Al can quickly classify, filter, and extract necessary
information, replacing the laborious process of manual
file sorting (e.g., image classification or hash values).

2.Data recovery. Thanks to Al, several tools have
been developed for data recovery and analysis. These
tools can recover deleted files, access data from cor-
rupted devices, and restore fragmented information in
appropriate formats.

3. Detection of cybercrimes and other offences. It
should be noted that one of the main problems of the
digital space is the detection of cybercrimes and the
proper conduct of investigative (search) actions that
are important for investigating cases of this category
and their correct resolution (Tarasenko, 2021). Mali-
cious activity, such as hacking or phishing, often leaves
barely noticeable traces or is disguised as normal web
traffic. Al effectively detects patterns and anomalies in
such data. By constantly analysing new data, Al models
are able to distinguish between normal network traffic
and potential threats, even if attackers use new tactics.

4. Data decryption. Al has also shown great poten-
tial in data decryption. Modern encryption methods
can complicate the work of investigators, but Al is capa-
ble of predicting encryption patterns and accelerating
the decryption process by narrowing down possible
encryption keys through pattern recognition.

5. Analysis of digital traces across different devices
and platforms. This has become critically important, es-
pecially with the development of the Internet of Things
(IoT). Over the next 15 years, as D. Tosi et al. (2024)
note, the integration of machine learning and deep
learning technologies will enhance the analytical capa-
bilities of big data processing systems, providing more
accurate predictions and well-founded conclusions. An-
other important trend is the growing emphasis on edge
and fog computing infrastructures, indicating a shift
towards decentralised information processing. This is
particularly relevant in the context of the development
of the Internet of Things, where the speed of data pro-
cessing and decision-making is critical, as a person can
interact with several devices daily - from smartphones
to smart home devices. Al can and will track these in-
teractions, creating a comprehensive digital profile that
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helps researchers understand the subject’s connections
and identify additional aspects for further analysis.

In the context of armed conflicts, the collection and
analysis of digital traces from electronic devices - smart-
phones, geopositioning systems, video surveillance,
network services - acquires particular importance.
Occupation and military actions significantly compli-
cate law enforcement access to crime scenes, suspects,
victims, witnesses, and also hinder the conduct of in-
vestigative actions (Klosterkamp & Jeffrey, 2024). In
such conditions, digital forensics becomes a key tool in
investigating war crimes, human rights violations, and
crimes against humanity in occupied and de-occupied
territories. For digital information to become admissi-
ble evidence in court - i.e,, confirmation that a certain
event occurred or did not occur - a series of procedures
must be followed: from verifying the source to authen-
ticating the content (Bohdanova, 2023).

During the Russian-Ukrainian war, both state and
private initiatives emerged aimed at collecting and
documenting digital evidence. In particular, the Mizh-
vukhamy Cultural Institute (2023) implemented the
Wall Evidence project - an archive of inscriptions left
by Russian military personnel during the occupation
of Ukrainian territories since February 2022. These
inscriptions are not only artefacts of Russian military
culture but also potential evidence of war crimes. The
WarCrimes project, coordinated by the Office of the
Prosecutor General of Ukraine, also operates in Ukraine,
allowing citizens to submit digital evidence of crimes
committed by occupying forces (Office of the Prosecu-
tor General of Ukraine, n.d.). The collected information
can be used in national courts, the International Crim-
inal Court in The Hague, and a future special tribunal.
In addition, the Starlight media group, together with
the civic network OPORA, implemented the Center for
War Crimes Documentation initiative (2025), which
allows citizens to submit photos, videos, written tes-
timonies, or other evidence that may have procedural
significance through an online form. Modern digital
technologies allow for: identifying military personnel
and commanders; detecting communication and orders
within military structures; determining the location of
participants in events; and reconstructing the sequence
of criminal actions. The collected digital data (audio,
video, geolocation data, metadata) can be analysed,
verified, and used as evidence in criminal proceedings -
both in Ukrainian courts and in international tribunals.

Digital forensics is actively transforming today un-
der the influence of artificial intelligence technologies.
It is no longer limited to combating cybercrime but
covers a wide range of offences where digital technol-
ogy is used or leaves traces. The development of com-
panies such as Palantir Technologies demonstrates a
shift from pilot projects to the widespread implemen-
tation of analytical solutions in the law enforcement
sphere. The emergence of the new profession of digital

17



I ~reas of application of artificial intelligence...

investigator testifies to a change in approaches to crim-
inal investigations, where data analytics and the use of
Al play a key role. According to the Europol (2024) re-
port, artificial intelligence is already effectively used for
analysing large datasets, recovering and decrypting in-
formation, detecting cyber threats, and analysing digital
traces from various devices. This significantly increases
the accuracy, speed, and depth of investigations. The
collection of digital evidence becomes critically impor-
tant in wartime conditions, where traditional investiga-
tive methods are limited or impossible. Digital forensics
specifically allows for documenting crimes, identifying
those involved, and building a basis for prosecution
even in complex conditions of armed conflict. Thus, Al
becomes not only a supporting tool but a strategic fac-
tor in ensuring digital justice.

Conclusions

This article investigated modern technological and an-
alytical approaches to the collection, processing, and
use of digital traces in the fight against crime, including
through the example of the Russian-Ukrainian war. De-
spite limitations related to the lack of complete official
statistics and access to some court decisions, the au-
thors managed to achieve the set goal - to highlight the
transformation of criminal procedural tools under the
influence of digitalisation, automation, and the imple-
mentation of artificial intelligence. During the research,
key areas of application for natural language process-
ing, machine learning, large language models, as well
as OSINT and SOCMINT methods in the field of crim-
inal prosecution were analysed. It was demonstrated
that the increasing volume of available digital traces in
Big Data - textual, visual, and geospatial - stimulates
the development of analytical platforms capable of
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AHoTauia

3arocTpeHHsi 6e3MeKOBUX BHUKJIWKIB B yMoBax LudpoBoi TpaHchopmarnil axTyasizye HeoOXifHiCTb
CUCTEMATHU30BAHOIO OIJIAAY CY4YaCHUX IPAKTUK, PU3HUKIB 1 NOTeHNiaNy BIPOBAJAXKEHHS LITYYHOI' O IHTEJIEKTY
B Ji/IbHICTb NMPaBOOXOPOHHUX OpraHiB. MeToi po6oTH 6ys0 y3arajJbHEHHs HAYKOBUX MiJXOAIB I10J0
3aCTOCYBaHHS IITYYHOTO {HTE/JIEKTY B IPaBOOXOPOHHIN cdepi 3 GOoKycoM Ha eTanu HOro po3BUTKY, KIHOYOBI
HanpsAMU A0CJII)KeHb | HeZloCTaTHbO BUBYeHI acieKTH. BUKopucTaHHA MeTOAIB aHa/Mi3y U CHHTe3y HAYyKOBUX
JDKepeJsi, KOHTeHT-aHaJli3y, MOPiBHAJBHOrO aHasi3y, kiaacudikalii HagBHUX MiAXOJAiB HaZaJ0 MOXJIUBICTH
OLiHUTU NOTOYHHUHM CTaH HAYKOBUX JOCJI[X)KEHb L0J0 TeHJeHILil, BUKJMUKIB i NMEpCNeKTUB 3aJy4eHHs
LITYy4YHOTO iHTesieKTy. BcTaHOBJIeHO, 10 HAYKOBUM iHTepec [0 3acTOCYyBaHHA IITYYHOTO iHTEJIEKTY B
MPaBOOXOPOHHIN cdepi CyTTEBO MOCUJIUBCA BHPOJOBX OCTAHHBOTO AeCATHUJITTA. CTPIMKHM pO3BUTOK
TeXHOJIOTIM ITYy4YHOTO iHTeJIeKTY BiIKPUB HOBI MOKJIMBOCTI /11 aBTOMAaTHU3allil aHaJiTUYHHUX i OlepaTUBHUX
JYHKIH, 1[0 CIIOHYKaJI0 HAYKOBLB /10 BUBYEHHS MOXJIMBOCTEH Ta 3arpo3 IUTY4YHOro iHTeseKTy. OCHOBHY
yBary JOCJIiAHUKU 30Cepe/KYIOTh Ha TaKUX HalpdAMax, K BiJleOaHaJIiTUKA, IPOrHO3yBaHHA 3JIOUMHHOCTI,
posmisHaBaHHsA o06pa3iB i 06poOka BeJUKUX JaHUX. BoJiHOYac crnocTepiraeTbcsi 6pak I'PYHTOBHHUX
MDKJUCIUILIIHAPHUX AOCJi/[PKEHB, 1110 BpaXx0oByBaJ/Id 6 eTUYHI, IPABOBi Ta colfiajibHi HACJIi KU BUKOPUCTAHHSA
TakuxX TexHoJsorii. KoHcTraToBaHO po3pi3HeHicTh y miaxozgax fo kiaacudikanil pusukiB i craHgapTusanil
MPaKTHK YIIPOBa/KeHHs. 3acBijueHo noTpeby y dopmasizanii focaipKeHb, 1110 CIpUATHMe 36a71aHCOBAHOMY
PO3BHUTKY IITYYHOTO iHTEJIEKTY B IPaBOOXOPOHHIHN JisIJIBHOCTI 3 OTJIsily Ha 6e31eKOBi, paBoBi i rymMaHiTapHi
YUHHUKU. OTpuMaHi pe3ysbTaTH MOXYTb OyTH BHUKOPHCTAaHI KepiBHMKaMHU HPAaBOOXOPOHHHUX OpPraHiB,
aHATTHYHUMU TifgposfisamMu Ta ¢daxiBuaMM i3 nudpooi TpaHchopmalii 19 BU3HAYEHHS NPIOPUTETHUX
HanpsMiB pO3BUTKY ¥ ypaxyBaHHSA MOJIMBUX PU3UKIB

Kniouosi cnosa:

iHpopmanis; nudpoBa KpuMiHaMiCTHKA; NMPOTHUZIA KpPHUMiHAJbHUM IPABONOPYLIEHHSAM; KiGep3J0YMHY;
nudposisaris

Law Journal of the National Academy of Internal Affairs, 15(2), 9-21

21 I


https://orcid.org/0000-0002-3352-5626
https://orcid.org/0000-0002-3179-0143
https://orcid.org/0009-0000-6414-7237

B ~roblematic aspects of using 3D scanners...

UDC 343.983:341.322.5
DOI: 10.63341/naia-chasopis/2.2025.22

Problematic aspects of using 3D scanners during
the examination of war crime sites

Andrii Antoshchuk”

PhD in Law, Associate Professor
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0002-5088-4372

Lesia Patyk

PhD in Law, Associate Professor
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0002-3698-4799

Andrii Patyk
PhD in Law, Senior Research Fellow
National Academy of Internal Affairs

03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0003-2820-0250

Abstract

The application of modern technologies during crime scene examination primarily allows for reducing
risks to life and health, which is extremely relevant in the extreme conditions of documenting war crimes.
The aim of the study was to initiate a scientific discussion on the necessity of using 3D scanners during the
examination of war crime scenes, to review the types of such technical means, and to specify their importance
for documenting crimes for further use during pre-trial investigation and court proceedings. Based on the
results of the research into scientific publications, it was established that the use of 3D scanners in modern
practice during the examination of shelling sites, missile strikes, and other unlawful acts provides an
opportunity to document the circumstances of a criminal event with subsequent reproduction using software.
It was found that laser 3D scanners enable effective detection and documentation of war crime traces and
other objects that can be attached to criminal proceedings as material evidence. A comparison of the results
of various studies demonstrated that such tools indeed increase the effectiveness of war crime investigations.
The analysed array of scientific sources indicates that the use of such technologies allows for more detailed
documentation of the crime scene and modelling (through reconstruction, reproduction) of the circumstances
of unlawful acts, which will enable the formation of a version of the event mechanism and the establishment of
other circumstances relevant to criminal proceedings. The conducted review of scientific literature suggests
that such equipment can be used to perform high-precision measurements and visualise the crime scene for

Article’s History:
Received: 28.01.2025
Revised: 02.05.2025
Accepted: 27.05.2025

Suggest Citation:
Antoshchuk, A, Patyk, L., & Patyk, A. (2025). Problematic aspects of using 3D scanners during the examination of war crime sites. Law Journal
of the National Academy of Internal Affairs, 15(2), 22-33. doi: 10.63341/naia-chasopis/2.2025.22.
‘Corresponding author
Copyright © The Author(s). This is an open access article distributed under the terms of the
BY Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

D Law Journal of the National Academy of Internal Affairs, 15(2), 22-33



repeated review and study of all its details, for conducting investigative experiments, and for presenting a 3D
model of the war crime scene in court. The research results substantiate the necessity of involving a forensic
specialist to document the examination of war crime scenes using 3D technologies

Keywords:

investigation; forensic tools; investigative (search) actions; software; 3D model

Introduction

In the context of armed aggression, the implementation
of innovative technologies in the investigation of war
crimes in UKkraine has seen rapid development. The use
of modern technologies during crime scene examina-
tion allows for effectively eliminating the negative con-
sequences of the event, documenting and subsequently
reproducing a significant amount of the scene where
unlawful acts were committed, quickly conducting
necessary examinations, collecting material evidence,
documenting the event without risk to life and health,
and so on. One such technical tool is 3D scanners, which
are actively used during the examination of war crime
scenes. They allow not only for detailed documentation
of the crime scene but also for subsequently manipulat-
ing the obtained information for its study, evaluation,
and use in the investigation of such types of crimes.
For example, M. Whelan et al. (2019), investigating ex-
plosion sites documented with 3D scanners, obtained
results indicating the possibility of reproducing the
mechanism of the event, modelling the dynamics and
consequences of explosions, the trace pattern, and oth-
er data important for the investigation. There are also
works by scientists N. Yal¢in & P. Gencay (2024), who
proved that documenting the examination using a laser
scanner in combination with traditional documenta-
tion methods for three-dimensional crime scene recon-
struction is effective. Alongside this, as R. Blahuta et
al. (2024) note, the use of 3D scanning technologies is
a unique way of recording information about a crimi-
nal offence, consisting of a virtual representation of the
crime scene for subsequent access by all participants in
the criminal process.

Ukrainian law enforcement agencies have experi-
ence working with such devices, but during the doc-
umentation of road traffic accidents and the investi-
gation of some other types of criminal unlawfulness.
However, in the current conditions of Ukraine, when
sites of shelling, combat operations, terrorist acts, and
other war crimes are to be investigated, such technical
means perform extremely important tasks. Given the
above, there is a need for scientific study of the types
of 3D scanners, their implementation in the practice of
war crime investigation, and the development of meth-
odological recommendations for their application dur-
ing investigative (search) actions, particularly crime
scene examination.

The prospects and theoretical and applied aspects
of using 3D scanners during the examination of crimi-
nal offence scenes attract the attention of a number of
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scholars. A. Kovalenko (2020a) considered the concep-
tual foundations of using a digital 3D model as a means
of cognition and representation of signs of a criminal
offence in criminal proceedings (in particular, the main
methods of creating 3D models, directions of using 3D
reconstruction (modelling). The researcher conclud-
ed that the use of 3D scanners during an examination
makes it possible to create models of the scene for its re-
peated study and further planning of the investigation.

0. Romaniuk et al. (2022) noted that 3D scanning
is effectively used in manufacturing, science, construc-
tion, design, business, and medicine. The scholar de-
veloped a classification of 3D scanners, paying special
attention to stationary and portable devices, with dif-
ferent measurement sizes, panoramic, etc. He conclud-
ed that such technical means significantly facilitate the
work of specialists in various fields of knowledge and
are effective in investigating criminal offences. Contin-
uing these studies, Polish scientists K. Kowalczewska &
M. Nasitowski (2025) also studied modern crime scene
scanning technologies and argue that the use of 3D scan-
ners negates manual measurements at the crime scene,
especially in large areas, as such technologies create
accurate orthophotoplans and maps to scale with high
precision; the creation of layouts also becomes unnec-
essary, as scanners create 3D models of the crime scene.

N. Topchii (2024) conducted an analysis of 3D scan-
ning technologies. Studying the types of such devices
and methods of working with the obtained information,
the scholar concluded that modern 3D scanners have
the ability to digitise various objects - from microscop-
ic details to large objects, which significantly expands
the capabilities of various fields of knowledge, such as:
medicine, jewellery, car manufacturing, forensics. Based
on the results of the conducted research, the scholar
states that contactless 3D scanners are effective for doc-
umenting various objects, as, unlike contact scanners,
they do not alter the object of study. O. Dufeniuk (2024)
considered 3D forensics in her works as an independ-
ent field of science, specifically raising questions about
the essence of: 3D scanning, 3D reconstruction, 3D
modelling, 3D mapping, 3D printing, and 3D animation.
A similar understanding is demonstrated in the work of
R. Carew et al. (2021). The scholars substantiated the
creation of a field such as 3-D Secure (three-dimension-
al security) by the fact that it combines 3D methods and
approaches borrowed from various sciences for crime
scene reconstruction and visualisation (presentation)
of evidence in court.
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However, there are no fundamental works that
would consider the wide accumulated experience in
this field, including publications on individual aspects
of 3D scanning. While theoretical literature focuses on
conceptual problems, there is a need for an in-depth
study of theoretical and applied aspects, which should
be based on a systematic analysis of publications on the
topic. It should be noted that as of 2025, the theoretical
and methodological foundations and practical recom-
mendations for the use of 3D scanners to ensure effec-
tive and high-quality crime scene examination require
scientific development. Thus, the aim of the Article was
to review the modern practice of using 3D scanners
during the examination of war crime scenes.

The methodological basis of the study was the re-
sults of the analysis of scientific articles, monographs,
and materials from international conferences concern-
ing the use of 3D scanners in forensics, primarily pub-
lished in the period since 2012. Sources were selected
based on criteria of relevance, scientific value, author-
itativeness of authors, and relevance to the topic. Par-
ticular attention was paid to publications concerning
the documentation of war crime scenes, the analysis of
types of 3D scanners, and the effectiveness of their use.
Methods of analysis, comparison, classification, logi-
cal-semantic, and historiographical analysis were used.
The structure of the presentation of the results corre-
sponds to the directions of the scientific approach to
the subject of research. The structural-functional meth-
od was also applied to reveal the role of 3D scanning
in the pre-trial investigation process. The complex use
of these methods allowed for the formation of a gener-
alised approach to determining the significance of 3D
technologies in forensics.

The concept and essence of 3D scanning

Since the beginning of Russia’s full-scale invasion of
Ukraine, war crimes have become widespread. Accord-
ing to the statistical data from the Office of the Pros-
ecutor General of Ukraine for 2024, 28,788 crimes
were registered, for which responsibility is provided
under Article 438 of the Criminal Code of Ukraine'.
However, an even larger number of such crimes were
committed in 2022 (49,483 crimes) and 2023 (53,463
crimes) (General Prosecutor Office, 2024). Guided
aerial bombs, various types of missiles, explosives at-
tached to unmanned aerial vehicles (UAVs), and other
weapons, even those prohibited by international trea-
ties, are dropped on civilian populations and critical in-
frastructure. In 2024, over 1,300 UAVs, over 200 cruise
missiles, 24 ballistic missiles, 22 aeroballistic missiles,
and 7 hypersonic missiles were launched at Kyiv (Over,
1300 drones and over 250 missiles..., 2024). Such un-
lawful acts require proper documentation to form ev-
idence for subsequent presentation in court. The most

important investigative (search) action in this matter
is the examination of the crime scene, as it reflects the
initial situation left as a result of such terror. War crime
scenes are quite specific, characterised by their scale of
spread, the number of victims, significant destruction
of buildings, and a specific trace pattern.

Conducting a qualified examination of war crime
scenes requires not only highly professional compe-
tence but also the use of scientific and technical means
for documenting and extracting forensically significant
information. Since the scale of crime scenes resulting
from shelling and other terrorist acts is sufficiently
large, the technical means must be capable of encom-
passing and documenting the entire scene of the crime.
3D scanners are an effective tool, as they allow not only
to document the crime scene but also to subsequently
create a 3D model for visualising the committed act in
court. This is confirmed by the research conducted by
V. Giovanna et al. (2020), who concluded that 3D visual
images significantly surpass the quality of crime scene
photography and are much more effective for further
study or investigation to establish forensic information.
Also, V. Kornienko & T. Savchuk (2023), in revealing the
tactical features of crime scene examination in combat
conditions, concluded that only 3D modelling tools (3D
scanners) allow for visualising the crime scene, detail-
ing its individual components, and transmitting them
in space and time. This is because 3D models are highly
informative during mass shelling of civilian infrastruc-
ture, as they record details of object destruction in
their most inaccessible places and reproduce them on
a monitor screen in real sizes.

First and foremost, it should be noted that similar
concepts of such devices exist in scientific literature. In
particular, V.V. Baranchuk (2020) defines a 3D scanner
as a technical device that allows, by collecting precise
data, to create a three-dimensional digital model of an
object, which can then be viewed and studied using soft-
ware, and, if necessary, printed on a 3D printer. A. Hal-
eem et al. (2022) define a 3D scanner as a non-contact,
non-destructive digital device that uses a light line/
laser to accurately transfer the shape of a physical ob-
ject into computer-aided design (CAD) data. Such defi-
nitions not only outline the concept of the device itself
but also encompass the entire process and purpose of
its application. When it comes to its forensic applica-
tion, the definition of a 3D scanner can be formulated
as follows: it is a forensic-technical tool that allows for
highly accurate documentation of crime scenes and the
subsequent creation of their three-dimensional digital
model for further study and analysis during pre-trial
investigation and court proceedings.

The essence of 3D scanning lies in forming a
high-resolution point cloud (each with three-dimen-
sional coordinates) of scanned forensically significant

I ! Criminal Code of Ukraine. (2005, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

Law Journal of the National Academy of Internal Affairs, 15(2), 22-33



objects, which, after processing, allows for opening a
digital application using special software to create a 3D
model. Such models allow not only to visualise the en-
tire crime scene but also to thoroughly inspect various
objects from different distances and angles, determine
their size, shape, distance between objects, create digital
copies of objects, and also reconstruct a damaged object,
perform reverse modelling of objects for comparative
examination, establish cause-and-effect relationships
in a specific situation (situational modelling), and print
specific prototypes of tools or other objects that carry
forensic information. Using 3D scanning, one can create
not only amodel of the crime scene but also a 2D scheme,
which is drawn up as an appendix to the inspection pro-
tocol. In combination with UAV scanning, it is possible
to map large crime scenes (missile attacks, destruction
of buildings and structures, etc.) (Urbanova et al., 2017;
Dufeniuk et al, 2024). Furthermore, the use of such
forensic-technical means for documenting war crime
scenes allows for recording hard-to-reach places, large
areas, and doing so quickly, mobiliy, with high accura-
cy, and from various angles to detail the crime scene.

Types and classification of 3D scanners

A considerable number of types and models of such de-
vices have appeared on the Ukrainian market; they are
all used in various fields for different purposes and with
respect to different objects, and they also have different
technical characteristics. Specifically, such devices can
be divided into the following types: 1) optical (station-
ary with a tripod and mobile or handheld); 2) laser;
3) photogrammetric; 4) computed tomography (What
are the types...,, 2024). All of them can be used for foren-
sic purposes. However, not all of them are used during
pre-trial investigation, as they require significant finan-
cial support. It should be noted that some types, as of
2025, have been introduced into the activities of the
Ukrainian police thanks to international partners.
Stationary optical 3D scanning involves placing
an object on a special platform, which, when rotated
around its axis, allows a conventional camera to take a
series of photographs from one point at different angles.
These images are subsequently “stitched” into a model.
Such 3D scanning is ideal for clear visualisation of an
object and its detailed examination on a computer. For
example, British scientists W. Baier et al. (2018) proved
the effectiveness of using stationary 3D scanning dur-
ing a murder investigation. Specifically, by scanning the
victim'’s skull using a micro-CT scanner, they visualised
skull injuries and provided their dimensions to the
pathologist for analysis of the fracture pattern, which
made it possible to identify two assailants with dif-
ferent instruments used to inflict bodily harm. Using
a similar method, these same scientists demonstrated
the effectiveness of 3D visualisation during an investi-
gation, but already of a road traffic accident scene (Bai-
er et al. 2020). However, such scanners are not suitable
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for documenting war crime scenes due to their lack of
mobility. They are more suitable for laboratory expert
examination of certain processes and phenomena. For
example, when modelling the structure of a missile
or other ammunition, when modelling traces of trace
evidence, or reconstructing a face from a skull, etc. A
disadvantage of optical 3D scanners is the inability to
decompose an electronic image into points and print it
on a 3D printer due to the lack of precise coordinates
for each point of the object.

Alongside this, the use of handheld optical 3D
scanners is effective during crime scene examination.
For example, Mantis Vision F6 SMART, Fé6 SR, and oth-
er similar devices from Mantis Vision. Such devices
allow capturing high-resolution details and creating
high-quality digital models, point clouds, and mesh
models with photo-realistic textures. That is, this scan-
ner allows converting scanned images from the scene
into editable, accurate, and professional standard CAD
files for use in Solidworks or other CAD software (F6
SMART™ Echo..,, 2018).

For documenting war crime scenes, laser 3D scan-
ners are preferred because they consist of a laser and
an optical sensor, which allow projecting a laser beam
and capturing the modified reflection of each line on the
object being scanned (Ries, 2022). That is, such devices
are effective at the scene not only for documenting the
circumstances of the war crime but also for subsequent-
ly obtaining precise coordinates of each point of the
object for further reproduction of the mechanism, for
example, of a missile attack, where missile fragments
scattered throughout the scene need to be assembled
into a whole to understand exactly which missile was
used, its technical characteristics, flight direction, and
other circumstances important for the investigation.

Laser 3D scanners come in the following types:
pulse-based laser and phase-shift-based laser. For ex-
ample, the Trimble TX6 scanner is capable of meas-
uring a million points per second, maintaining highly
accurate data throughout its entire scanning range
(Trimble TX6 laser scanner..., n.d.). Another example is
the portable terrestrial laser 3D scanner Leica RTC360
with a built-in inertial system and automatic point
cloud stitching function; it can scan both the general
scene and the internal structure of individual objects,
making it effective for documenting such investigative
(search) actions (Leica RTC360 laser scanner..., 2022).
Confirmation of the effectiveness of using such scanners
comes from successful studies conducted by G. Bald-
ino et al. (2023) on simulated indoor and outdoor crime
scenes using virtual reconstruction of the examination
with a Leica BLK360 laser scanner, controlled by Leica
Cyclone software. As of 2025, these devices are availa-
ble on the Ukrainian market and have excellent techni-
cal characteristics for documenting war crime scenes,
however, they are quite expensive and law enforcement
agencies are not sufficiently equipped with them.
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T. Gandza & 1. Petracov (2022) studied the possibil-
ities of using laser 3D scanning in criminal proceedings,
particularly during: ballistic, biological, trace evidence,
dactyloscopic, anthroposcopic, and other examina-
tions. The scholars stated that alongside the advantages
of such scanners, there are also disadvantages in their
operation, including the high cost of the devices them-
selves and their software, the need for special train-
ing to work with such devices, the absence of relevant
trainers in Ukraine, etc. However, such disadvantages
can be remedied and do not significantly affect the re-
sults of using such technical means during investigative
(search) actions.

The next type of 3D scanners is photogrammetric.
They are inexpensive and easy to use, consisting of a
camera and photogrammetry software. As Ch. Villa &
Ch. Jacobsen (2020) and V. Bilous & S. Bondar (2021)
note, photogrammetry is a science that originated dur-
ing World War I for precise measurements from photo-
graphs; modern photogrammetry is aimed at remotely
determining quantitative and qualitative characteris-
tics of objects (shape, size, position in space, etc.) based
on measurements of photographic images of objects.
This is confirmed by a comparative study by A. Sazaly et
al. (2023), using the example of scanning an indoor
crime scene with micro-unmanned aerial vehicles and
traditional photography. From the obtained results, the
scholars demonstrated that forensic photogramme-
try and subsequent 3D model creation are much more
effective than forensic photography. Also, scientists
investigated the effectiveness of applying photogram-
metry for forensic medical 3D documentation of crime
scenes, evidence, and people.

As A. Kovalenko (2020b) and A. Mezhenin et
al. (2021) assert, polyphotogrammetric photography
appears to be the most promising today, capturing a
large number of images of objects from the crime scene
from different angles for subsequent computer analy-
sis and obtaining their three-dimensional 3D model. In
essence, polyphotogrammetry is one of the methods of
contactless passive 3D scanning, where a point cloud of
an object is created, but using a series of photographs
(at least 20 images of one object with prior and sub-
sequent frame overlap of 60%) and placing a forensic
ruler next to the scanned object.

Compared to the use of forensic photography,
photogrammetric scanning significantly facilitates the
work of a forensic specialist in documenting war crime
scenes. However, as of 2025, thanks to internation-
al partners, with the emergence of laser 3D scanners
in the arsenal of law enforcement agencies, photo-
grammetric 3D scanning using digital cameras is los-
ing its relevance. There are also comparative studies
by M. Mehta (2020) on 3D laser scanning and photo-
grammetry methods, where the latter significantly
loses in effectiveness. In contrast, scientists M. Espos-
ito et al. (2023), after conducting a series of studies,

concluded that photogrammetry focuses better on
small details of objects at the crime scene, while laser
scanning provides a more complete understanding of
the geometry of the entire crime scene. The scientists
proposed using both methods to cover large-scale crime
scenes. Along with this, FM. Sheshtar et al. (2025) argue
that, compared to classical photogrammetry, modern
mapping technology based on mobile phones equipped
with the LIDAR (Light Detection and Ranging) program
is effective. The results obtained by the scientists in-
dicate that mapping using iPhone LIDAR is a very fast
and effective tool for documenting unlawful acts, as for
5 seconds of operation, the error is only 0.1084 m. It
should be noted that such an approach is quite con-
troversial, as questions arise regarding providing law
enforcement agencies with appropriate gadgets and
programs. Another type of 3D scanner is computed
tomography, which uses X-rays that pass through the
scanned object and are subsequently registered by a
sensor. This allows for documenting the internal geom-
etry of the object. In combination with 3D printing, an
object can be reproduced in a matter of hours. However,
such devices are unsuitable for work in the field condi-
tions of documenting war crimes.

Along with this, other divisions of 3D scanners
are available in the scientific literature. In particular,
A. Chan & O.N. Romaniuk (2020) proposed a general
classification of laser 3D scanners: aerial, mobile, and
terrestrial. Aerial scanners capture terrain from an air-
craft. For example, if the crime scene is extensive and
cannot be approached due to danger to life and health.
Although these scanners can document a large area of
the crime scene, they do not provide high accuracy due
to the long distance from which the shooting is car-
ried out. That is, this method of documenting the war
crime scene can be used as an overview and orienting
survey, but the subsequent 3D model produced will be
inaccurate, without reproducing small details. Mobile
scanners can collect data in dynamic mode using iner-
tial and satellite navigation systems. The operation of
scanners on the ground surface yields results similar to
data obtained from terrestrial scanners. Scientists pro-
pose dividing terrestrial scanners according to several
criteria (Table 1). I. Romanyshyn et al. (2012) adhere to
the same approach, having developed a classification of
3D scanners much earlier, and it appears that it formed
the basis for subsequent more modern scientific devel-
opments. As can be seen from the above, this is quite a
comprehensive classification, and this is due to the fact
that such devices are used in various fields of knowl-
edge and have different tasks and capabilities.

In turn, the scholar V. Baranchuk (2020) in his
work only presents a classification of 3D scanners by
their method of information collection: contact (which
mechanically touch the object being studied) and
non-contact (which create a model remotely by direct-
ing a laser beam, light, or wave onto the object). The
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scholar very aptly distinguishes the following methods
of scanning objects: a) aerial with UAV mounting (e.g.,
“YellowScan Surveyor”); b) terrestrial: tripod-mounted
3D scanner stations (“Faro Focus S Plus 350”), or port-
able handheld (“Artec Eva”, “Scanner 3D-Forensics”), or

Table 1. Classific
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stationary scanner (“Atos Scan box”, “Solutionix D500");
c) mobile, mounted on a vehicle (“Leica Scan & Go LLR
+ LP16R"). This position of the scholar is quite accurate,
as this division reflects the possibility of using such de-
vices during the examination of war crime scenes.

ation of 3D scanners

Class Classification Tvpe
criterion P
By installation Stationary: machine tools and coordinate measuring machines (horizontal, vertical, bridge and portal
method Portable
. . Fully enclosed, where the object to be scanned is placed directly inside
By installation ; . : - - :
Terrestrial | method of the object Partially enclosed, where the object to be scanned is placed on the scanner itself (such scanning will
SCANMErs under study be effective for laboratory examination of forensically significant objects, rather than at the scene of

the incident)

Contact

By information
collection method

Non-contact or remote: active; passive (determine the spatial coordinates of points based on existing
radiation): stereoscopic, photogrammetric and silhouette description scanners

Magnetic, ultrasonic, X-ray

Active 3D By physical signal

Holographic

scanners type

Projection (visible and invisible spectrum)

Laser

Source: created by the authors based on A. Chan & O.N. Romaniuk (2020)

Scholars S. Verykokou & Ch. loannidis (2023) clas-
sified such devices into: contact and non-contact. How-
ever, they provide a rather detailed breakdown of laser
scanners, specifically: triangulation (sending two laser
beams that intersect at the object of interest), time-of-
flight scanners (relatively slow as they measure the
time required for a laser beam to travel the distance
between the emitter and the target and return to the
emitter), phase-shift scanners (using a continuous la-
ser beam instead of discrete pulses), and structured
light scanners (projecting a pattern onto the object us-
ing laser beams and studying the deformations caused
by the object’s shape with a camera). The latter are the
most effective for documenting crime scene examina-
tions because they are fast and capable of calculating
the 3D position in space of many points simultaneously,
not just one point.

Among the types of 3D scanners listed above, it
should be noted that not all are suitable for forensic
purposes, particularly for examining war crime scenes.
For example, stationary scanners are generally unsuit-
able for on-site examination as they cannot be moved;
handheld scanners cannot cover a significant area; and
computed tomography scanners are quite expensive.
Portable laser 3D scanners are best suited for the task
of documenting war crime scenes, as they use a laser
emitter and detector to calculate the distance and posi-
tion of the scanned point, thus reproducing the scanned
object as a whole. They are capable of accurately repro-
ducing the entire crime scene, as well as its individual
small objects. Also, as an option, for documenting indi-
vidual traces at the scene (e.g., UAVs, missile parts, tyre
tracks, footwear, the skull of a charred corpse, etc.), it is
advisable to use handheld scanners.

The use of 3D technologies
in criminal investigations

Until 2022, law enforcement agencies used 3D scan-
ners during the examination of road traffic accident
scenes. However, with the commission of various types
of war crimes, the need increased to equip law enforce-
ment agencies with appropriate technical means for
documenting such unlawful acts. Thanks to volunteer
assistance from Luxembourg, in 2022, employees of
the National Police received thirty laser 3D scanners,
which are used daily to document (scan) war crime
scenes, particularly large areas. Thanks to these tech-
nical means, in the liberated territories, it is possible to
scan the scene and objects in a few minutes, and the
corresponding software allows processing the obtained
information on a computer (Ries, 2022).

Furthermore, as stated in the publication Police to
use 3D scanners to record consequences of Russian war
crimes (2025), in November 2023, forensic specialists
of the National Police from various regions of Ukraine
underwent training and received “Z+F Imager 5016” la-
ser 3D scanners from Polish authorities for examining
war crime scenes. As of 2025, with the help of these de-
vices, 3D models of the consequences of missile strikes
onresidential buildings and critical infrastructure, artil-
lery shelling, bombings, and other Russian war crimes
are created promptly, with minimal expenditure of ef-
fort and resources. The use of such technical means of
documentation prevents the loss of material evidence
during repeated shelling in the same areas (National
Police forensic experts have mastered..., 2023). Consid-
ering the events outlined above, it can be confidently
stated that police officers are equipped with such de-
vices and competently use them during examinations.
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The use of 3D scanners at the crime scene requires
further processing of the obtained information. That is,
software is used for processing, accumulating, copying,
and transmitting the obtained forensically significant
information. For example, the Mantis Vision Advanced
Echo™ software suite is a set of tools for scanning and
editing 3D models; specifically, after scanning, actions
such as noise removal, editing, registration correction,
mesh creation, file format conversion, and export can
be performed. With Echo Software, the user can define
geometric parameters, such as planes, lines, and points,
and use this data for measurements with the highest
level of accuracy, etc. (Echo Software 3D Scan..., 2020).
In addition to this type of software package, there are
others that perform approximately the same functions.

The use of 3D technologies in the investigation of
criminal offences is a subject of discussion among many
forensic scientists. The capabilities of such technolo-
gies prompt scholars to discuss the implementation
of innovations in forensics. T. Wieczorek et al. (2019)
conducted research on the use of 3D scanners for docu-
menting crime scene examinations, as a result of which
they established that the effectiveness of such scanning
is influenced by factors such as: the characteristics of
the crime scene surface, the distance from the scanner
to the object, the actual accuracy of point measurement
is affected by scanning density and operator compe-
tence, etc. In contrast, the research by R.M. Carew &
D. Errickson (2020) showed that 3D-printed crime
scene models are accurate (their copy is less than 1 mm
(or 3%) deviation from the actual object), reliable, and
reproducible models that can illustrate complex infor-
mation as a physical demonstration in the courtroom.
The accuracy of a 3D-printed image depends on factors
such as image resolution, modelling parameters, and
printer resolution.

R.M. Carew et al. (2021) and other scholars have
long considered three-dimensional forensics (“3DFS”)
as a separate field. In recent years, Ukrainian scholars
have also brought this issue up for discussion. Thus,
0. Dufeniuk (2024) in her work proposed to distinguish
a new branch of forensic science and practice - 3D fo-
rensics. The scholar justifies this by the active use of
3D evidence in the investigation of criminal offences,
obtained with the help of 3D scanning and the use of
UAVs. The scholar highlights the areas of application
of 3D technologies, specifically: during crime scene
examination, examination of trace evidence, ballistic
traces, bodily injuries, blood traces, facial reconstruc-
tion, and traffic accident circumstances. The scholar’s
position seems somewhat debatable, as the directions
during pre-trial investigation should be distinguished
as follows: the application of 3D technologies during
procedural (investigative) actions and during foren-
sic examinations commissioned during the investiga-
tion of criminal offences. Therefore, the proposal to
divide 3D scanners used during pre-trial investigation

according to the following criteria seems correct: 1) dur-
ing procedural actions: investigative (search) actions;
conducting forensic examinations; 2) during investiga-
tive (search) actions: crime scene examination, inves-
tigative experiment; 3) during forensic examinations:
trace evidence examinations, examination of weapons
and ammunition, facial reconstruction, etc. The issue of
using the appropriate type of scanner should be decid-
ed individually in each case by a specialist, taking into
account the purpose of its application. For example,
at a war crime scene, it is advisable to use a portable
laser 3D scanner, and when examining objects in labo-
ratory conditions - a stationary optical one, and so on.

The opinion of scholars V. Berezowski et al. (2020)
and M. Daneshmand et al. (2018), who propose using
geomatic methods such as total station, photogramme-
try, aerial photogrammetry, laser scanners, and struc-
tured light scanners in combination for documenting
large crime scenes, has the right to exist. They are
capable of reproducing the details of the crime scene
with maximum accuracy. In contrast, G. Galanakis et
al. (2021) propose combining different 3D scanners
for documenting crime scene examinations. For exam-
ple, for high-quality documentation of an indoor crime
scene, it is advisable to combine FARO Focus 3D X 330
and the handheld 3D scanner FARO Freestyle, and for
documenting large outdoor crime scenes - aerial photo-
grammetry using several unmanned aerial vehicles and
terrestrial laser scanning (FARO Focus S70). Research-
ers ].S. Cerreta et al. (2020) hold the same opinion; they
conducted a comparative analysis of the quality of the
transmitted image when documenting an examination
using a UAV and a terrestrial FARO laser scanner, where
the latter had an advantage. But the scholars do not
deny the possibility of combining them for high-quality
documentation of the examination.

Scholars R. Azmil et al. (2024) propose combining
terrestrial laser scanning (TLS) and close-range pho-
togrammetry (CRP), which will allow obtaining highly
accurate 3D data during crime scene reconstruction by
eliminating limitations such as device position, shad-
ows, distance to the object, and laser beam angles that
prevent the creation of a complete crime scene model.
The same approach regarding the combination of sever-
al methods of crime scene documentation was followed
by scholars M. Albeedan et al. (2024), whose work
presents a new design of a mixed reality system using
Microsoft HoloLens 2.0, adapted for work on a spatial
3D-scanned and reconstructed crime scene using a
FARO X130 point cloud 3D scanner in combination with
photogrammetry methods. The scholars A. Zappala et
al. (2024) should be positively noted for presenting a
pre-trained Faster-RCNN model as the best method for
studying objects at a virtual crime scene, their automat-
ic recognition, classification, etc.

Continuing the discussion on the use of 3D technol-
ogies in the investigation of criminal offences, it should
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be noted that G. Teteratnik (2019), emphasising the im-
portance of involving specialists who can quickly and
efficiently document war crime scenes using 3D scan-
ning, highlights the disadvantages of using 3D scanners
such as: lack of funding, specialists knowledgeable in
working with such devices, etc. However, it can be con-
fidently stated that these disadvantages do not signif-
icantly affect the work of forensic specialists during
examinations as of 2025. This is due to the arguments
presented earlier in the Article and the provision of
such devices to law enforcement agencies, and in turn,
the conducted training of relevant specialists on how
to work with them. And as of 2025, there should be no
problems regarding the procedural formalisation of the
use of such devices (technical means of documenting
procedural actions), as Article 107 of the Criminal Pro-
cedure Code of Ukraine® does not contain a clear list of
them but grants the right to the person conducting the
examination to use them. Along with this, the issue of
amending Article 105 “Appendices to protocols” of the
Criminal Procedure Code regarding the addition of 3D
models to the list of such appendices remains debata-
ble, as proposed by G. Teteratnik (2019) and O. Dufeni-
uk (2024). The fact is that Part 2 of this Article states
that appendices to the protocol may also include “oth-
er materials that explain the content of the protocol”.
That is, a 3D model falls precisely into this category of
appendix. In contrast, O. Dufeniuk’s (2024) proposal to
amend Part 7 of Article 237 of the Criminal Procedure
Code of Ukraine, by including 3D scanners as methods
of documenting an examination, seems appropriate.

The conclusions drawn by scholars S. Pashchen-
ko et al. (2023) regarding the necessity of creating a
database of 3D models are fully justified and necessary
for the investigation of war crimes. This is because it
allows not only to improve the information systems of
the National Police of Ukraine but also to conduct ana-
lytical work in the future, including identifying a com-
mon mechanism for committing such types of crimes,
distinguishing types of instruments, etc. At the same
time, it is possible to adopt the experience of European
Union countries regarding the creation and use of the
RISEN project (a consortium of research institutions,
law enforcement agencies, and private companies, to
develop real-time non-contact sensors to optimise the
detection, visualisation, identification, and interpreta-
tion of traces at the crime scene). Scholars S. Villa et
al. (2023) wrote about such a project in their works and
proved that the training organised by RISEN allows law
enforcement agencies to test their systems at simulat-
ed crime scenes, including scenarios such as murders,
clandestine laboratories, and terrorist attacks.

Overall, the analysis of scientific sources indicates
a high level of researcher interest in the implementa-
tion of 3D technologies in forensics and the gradual
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formation of approaches to their systematisation. De-
spite the diversity of technical solutions, most authors
lean towards the expediency of combining different
documentation methods to achieve maximum accuracy.
A common feature is the recognition of the importance
of 3D modelling as a means of visualising evidentiary
information, which has the potential to be used both
during investigative actions and in court proceedings.
The emphasis is placed on institutional and regulato-
ry challenges associated with the procedural formali-
sation of 3D materials. The issue of distinguishing 3D
forensics as a separate direction within forensic science
remains debatable, but relevant.

Conclusions

As of 2025, the Ukrainian market offers a wide range of
three-dimensional scanners, differing in functional ca-
pabilities and scope of application. Within the existing
interdisciplinary classification approaches, proposed
classification of 3D scanners used with a forensic aims,
according to the nature of their application, specifical-
ly during procedural actions, investigative (search) ac-
tions, and in the process of forensic expert activity. The
study established the significance of using such devices
for high-quality documentation of the situation at war
crime scenes. In particular, the use of three-dimension-
al scanning technology during the documentation of the
consequences of artillery shelling, missile strikes, and
other unlawful acts allows for detailed and objective
documentation of the situation at the crime scene with
the possibility of its subsequent reconstruction using
appropriate software, which is especially important in
cases of significant territorial dispersion of the scene
or the presence of factors of increased danger, such as
mining, the risk of repeated shelling, or chemical con-
tamination. Furthermore, the technology contributes to
the detection and documentation of traces of criminal
offences, as well as other material objects that can be
recognised as material evidence in criminal proceed-
ings, establishing the mechanism of the criminal event,
formulating investigative versions, including individ-
ual circumstances, such as the direction of shelling or
the number of hits, creating three-dimensional models
(layouts) of the scene for further study, reconstruction
of the situation and its visualisation in court proceed-
ings, as well as establishing other circumstances rele-
vant to a comprehensive, full, and impartial investiga-
tion of the criminal offence.

The available scientific literature on the topic of
the Article is quite limited, as although this issue has
interested forensic scientists in recent years, such de-
vices have been in the minority in practice. Currently,
3D scanners themselves and their instructions have
appeared, which allows for further scientific devel-
opment in this direction, writing scientific articles,

I ! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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methodological recommendations, manuals, etc. The
classifications of such devices are developed by engi-
neering scientists, not forensic scientists. There are on-
going scientific discussions regarding the necessity of us-
ing such technical means during the examination of war
crime scenes and crime scenes of general criminal orien-
tation. However, there are a number of both procedur-
al and forensic issues related to the use of 3D scanners,
so the scientific discourse on this topic will continue.

Promising areas for further research on this topic
may include works dedicated to the capabilities of 3D
scanning of crime scenes, the algorithm of actions for a
specialist working with such devices at the scene, and
issues of developing a classification of 3D scanners with
a forensic aims. Also, some aspects of the algorithm of

actions for an investigator regarding the procedure for
using such a method of documenting war crime scenes
during pre-trial investigation and court proceedings re-
quire special attention from scientists.
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AHoTauia

3acToCcyBaHHS Cy4YaCHUX TEXHOJIOTIM MiJl 4yac OrJisAy Micus noAil Aae 3MOry Hacamiiepes, 3HU3UTU PU3UKU
JUISL JKATTS Ta 3/J0pOB’s, 110 HAJ3BMYAaWHO aKTyaJbHO B eKCTpeMaJbHUX yMoBax @ikcanil BoeHHHX
3JI04MHIB. MeTol0 Aoci>KeHHsI 6yJI0 PO3TOPHYTH HAYKOBY AMCKYCilO 111010 HEOOXiJHOCTI BUKOPUCTAHHSA
3D ckaHepiB miA 4ac Oor/ifAAy Miclb BYMHEHHS BOEHHUX 3JI0YMHIB, PO3I/IAHYTH BUJU TaKUX TeXHIYHUX
3aco6iB i KOHKpPETU3yBaTH 3HAYeHHS iX [ ¢ikcanii 3JI0YHMHIB 3 METOIO NM0/1a/IbIIOI0 BUKOPUCTAHHA Mij Yac
JIOCYZI0BOT'0 pO3CJIilyBaHHS Ta Cy[0BOTO PO3IJAAy. 3a pe3yJbTaTaMH JOCHiP)KeHHS HayKOBUX MyOJIiKaljiit
6yJI0 BCTAHOBJIEHO, 1110 3acTOCyBaHHA 3D ckaHepiB y cy4yacHil mpakTuui mizg yac orsaay micopb o6CTpinis,
paKeTHHUX yAapiB Ta iHIIKX NPOTUIPABHUX AiM HaJla€ MOXKJIUBICTb 3adikcyBaTH 06CTaHOBKY KPUMiHAJIbHOI
no/ii 3 moAabIIMM BiITBOPEHHSM 32 IONIOMOTO0 NPOTrPaMHOro 3a6e3nedeHHs. 3’ s1COBaHO, 1110 3 J[0NTOMOT 010
snasepHux 3D ckaHepiB 3AiMCHIOIOTh edeKTUBHEe BUsIBJeHHs Ta ¢ikcalilo caifjiB BOEHHUX 3JI0YMHIB Ta
iHIIKMX 06’€KTiB, 10 MOXYTb OYTH JAOJydyeHi Z0 MaTepiasiB KpUMiHAJbHOTO IPOBA/PKEHHS SK pedoBi
Znokasu. [lopiBHAHHA pe3yabTaTiB Pi3HUX AOCJiIKEHb JaJi0o 3MOTY BCTAaHOBHUTH, IO TaKi 3ac00M crpaBni
i BUILYIOTh eeKTUBHICTb PO3C/IilyBaHHS BOEHHUX 3/7104MHIB. [I[poaHasizoBaHUI MacuB HayKOBUX JIXKepet
3acCBifUyE, 1110 BUKOPUCTAHHS TaKUX TEXHOJIOTiIM HaJla€E MOXJIUBICTh AeTajbHille 3adikcyBaTH 06CTaHOBKY
Micys mofil Ta 3MoJenoBaTH (IIJIIXOM PEKOHCTPYKLii, BiATBOpeHHs) OOGCTAHOBKY NPOTHIPABHUX [iH,
1[0 YMOXJIMBUTH PopMyBaHHA Bepcil mpo MexaHi3M mojii, BCTaHOBJIEHHS iHIIUX O0OGCTAaBUH, 10 MAIOTh
3Ha4YeHHA [/ KPUMIHaJbHOrO NpOBAaJPKeHHA. 3AIMCHEHHUH OrIJIAJ, HAyKOBOI JiTepaTypHu Aa€ MNiJCTaBU
CTBEP/PKYBaTH, 10 33 JONMOMOI0I0 TAaKOro 06JIaZlHAaHHSA MOXKHA NMPOBECTH BUMipIOBaHHS BHCOKOI TOYHOCTI
Y Bi3yaJsidyBaTH Micle noAii /11 TOBTOPHOIO NeperasaAy Ta BUBYeHHH BCIiX MOTO0 JeTasel, /I NpoBeJleHHA
CJIi]Y0T0 eKCIepUMEeHTY, a TaKoX JJid npefcTaBaeHHA 3D Mogesi Micus BUMHEHHS BOEHHOIO 3JI0YMHY B
cyni. PesysbTaTu JoCHiKeHHS OOIPYHTOBYIOTh HEOOXiAHICTh 3a/ydeHHs creljiasicTa-KpuMiHasicTa s
dikcanii orsisagy Micib mo/iii BOEHHUX 3JIOYHHIB 3a flonoMoroo 3D TexHoJOTiH
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Abstract

The relevance of the study is conditioned by the growing tension between the principle of the rule of law of the
European Union and the trends of national legal sovereignty in the member states, which threatens the integrity
ofthe common legal space of the European Union. The purpose of the study was to analyse the legal consequences
of the decisions of the Constitutional Court of Poland on the interaction between national sovereignty and the
rule oflaw in the European Union, and to assess their impact on legal integration within the European Union. The
study used methods of legal analysis, comparative analysis, and methods of interpretation of court decisions,
which allow assessing the legal consequences of decisions of the Constitutional Court of Poland and their impact
on the interaction of national and European law. In the course of the study, it was revealed that the decision of the
Constitutional Court of Poland regarding the superiority of the national constitution over the law of the European
Union led to a legal conflict that makes it impossible for the rule of Law of the European Union to fully function.
It was found that this position created legal difficulties for national courts in the application of decisions of the
Court of Justice of the European Union and the implementation of the Union’s law. It was found that the response
of the institutions of the European Union, in particular, the Court of Justice and the European Commission, was

Article’s History:
Received: 09.02.2025
Revised: 27.04.2025
Accepted: 27.05.2025

Suggest Citation:

Lapka, 0., Ivanchuk, N., & Taranich, Ye. (2025). Conflict between EU law and national sovereignty: Analysis of decisions by the Constitutional
Court of Poland in the light of the rule of law in the European Union. Law Journal of the National Academy of Internal Affairs, 15(2), 34-49.
doi: 10.63341/naia-chasopis/2.2025.34.

‘Corresponding author
Copyright © The Author(s). This is an open access article distributed under the terms of the
BY Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

D 54 Law Journal of the National Academy of Internal Affairs, 15(2), 34-49


https://orcid.org/0000-0002-7017-1273
https://orcid.org/0000-0001-6452-4602
https://orcid.org/0009-0007-6244-1724

Lapka et ol. NG

based on mechanisms for monitoring compliance with the rule of law, but was limited in the context of national

resistance. It was proved that the case of Poland showed the process of politicisation of constitutional control,
which calls into question the independence of national judicial bodies in the member states. The lack of a unified
mechanism for resolving the conflict between national sovereignty and legal integration creates systemic risks
for the stability of the common legal space of the European Union. The analysis showed the need for normative
rationing of the correlation of national constitutional control with the legal obligations of member states within
a single legal space. Practical significance lies in the development of the basis for improving the mechanisms of
legal responsibility of member states in the event of a deviation from the principle of the rule of law in the Union

Keywords:

institution; jurisdiction; pluralism; normative inconsistency; sovereignty

Introduction

The escalation of conflicts between national constitu-
tional courts and the EU Court of Justice regarding the
interpretation of the rule of law of the European Union
calls into question the integrity of the European legal
order. The decisions of the Constitutional Court of Po-
land, which explicitly deny the priority of EU law, indi-
cate a deeper crisis of interaction between supranation-
al institutions and state sovereignty. This actualises the
need for a legal rethinking of the limits of competence
of national courts and the EU Court of Justice, and the
search for legal mechanisms that can preserve the unity
and effectiveness of the EU legal system without under-
mining the constitutional identity of member states.

As emphasised by M. Serovanets (2022), the legal
clash between national constitutionalism and EU law
goes beyond purely technical issues of competence and
concerns the fundamental principles of European inte-
gration. In their opinion, Poland’s position indicates the
emergence of an alternative paradigm oflegal pluralism,
within which the supremacy of the constitution is con-
sidered as an inviolable source of national sovereignty.
P.V. Makushev & A.V. Khridochkin (2023) highlighted
the threat of fragmentation of the EU legal space due to
disregard for the principle of priority of European law.
The researchers argued that such actions of national
courts undermine the uniform application of EU law
and pose risks to the stability of the institutional order
within the Union. They noted that the further spread
of such practices may lead to a blurring of the gener-
al standards of the rule of law, which form the core of
European identity. In addition, such opposition contrib-
utes to the growth of distrust between member states,
making it difficult for political and legal coordination.

M. Voronov & I. Voronova (2022) considered the
conflict between the national constitutional courts
and the EU Court of Justice as the result of the in-
complete process of constitutionalisation of Europe.
The researchers pointed out that the lack of a clear-
ly defined hierarchy between national and European
law leaves room for contradictions that only deepen
in the context of political polarisation. L.M. Deshko &
V.S. Boiko (2024) analysed the decisions of the Consti-
tutional Court of Poland through the prism of the ero-
sion of the principle of mutual trust between member
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states. They emphasised that the gap between the legal
systems of the member states and the legal order of the
EU allowed for the full functioning of European integra-
tion mechanisms.

According to 0.M. Yukhymiuk (2022), the decision of
the Constitutional Court of Poland is a challenge not only
for EU jurisprudence, but also for the very concept of a
legal community. The researcher emphasised that the
denial of the jurisdiction of the EU Court of Justice in the
context of treaty interpretation casts doubt on the con-
tractual nature of the EU as a legal entity. .V. Yakoviuk et
al. (2022) pointed to the depth of the crisis generated by
the Polish judicial authorities’ refusal to recognise the
binding nature of EU Court decisions, stressing that such
conduct is incompatible with the principles of mem-
bership in the European Union and destroys the foun-
dations of integration solidarity. The researchers note
that such precedents set a dangerous example for other
member states that are prone to nationalist and popu-
list approaches. From a legal standpoint, such actions
undermine the doctrine of the primacy of EU law, which
is the cornerstone of the Union’s unified legal order.

L. Pech et al. (2021) focused on the link between
the legal nationalism of the Constitutional Court of Po-
land and the general policy of the Polish government in
the field of judicial reform, pointing out that the conflict
with EU law serves to legitimise internal authoritarian
tendencies. According to the researchers, the restric-
tion of the independence of the judiciary is accompa-
nied by discrediting European institutions. V.S. Mu-
lyavka (2024) argues that the problem of legal conflict
extends beyond Poland and requires a review of mech-
anisms for monitoring compliance with the rule of law
in member states, since conventional sanctions tools
are ineffective. Modern mechanisms do not consider
the political consolidation of governments, which sys-
tematically undermine the independence of the courts.
The researcher emphasised that the passivity of the Eu-
ropean Council in resolving such conflicts only deepens
the crisis of confidence in European norms.

Scientific discourse was dominated by publica-
tions that viewed events in Poland as part of the broad-
er problem of the erosion of the rule of law in Central
Europe, without paying sufficient attention to the
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doctrinal reasoning of the Constitutional Court of Po-
land. This study filled in these gaps by providing a legal
assessment of the Polish court’s decisions through the
lens of key precedents of the EU Court of Justice and
demonstrating how the conflict between national con-
stitutionalism and EU law affected the structural unity
of the Union’s legal order.

An analysis of the relationship between the nation-
al courts of the member states and the Court of Justice
of the European Union revealed deep structural contra-
dictions within the framework of EU legal integration.
They are manifested primarily in conflicts between the
principle of the rule of law of the EU and the concept
of constitutional sovereignty. The purpose of the study
was to clarify the legal nature of the conflict between
EU law and national sovereignty using the example of
decisions of the Constitutional Court of Poland, and to
analyse its consequences for the European legal order.
Within the framework of this goal, the following tasks
were formulated: to investigate the jurisprudence of
the EU Court of Justice on the rule of law in relation to
the decisions of the Constitutional Court of Poland; to
analyse the legal arguments of both institutions regard-
ing the limits of EU competence; to assess the impact
of these decisions on the stability of legal integration
mechanisms within the European Union.

Materials and Methods

The study used an interdisciplinary approach aimed
at investigating the legal consequences of decisions of
the Constitutional Court of Poland for the rule of law of
the EU. Methods of legal and dogmatic analysis, com-
parative legal analysis, and case-study were used. The
method of legal and dogmatic analysis was used to sys-
tematise and interpret regulatory sources that are of
key importance for assessing the relationship between
national sovereignty and the rule of Law of the Euro-
pean Union. In particular, the international treaties on
which the EU legal system is based, including the Trea-
ty on the European Union (TEU)!, were analysed and
the Treaty on the Functioning of the European Union?,

and the practice of their application by the EU Court of
Justice. The comparative legal method was used to an-
alyse similar conflicts between national and European
law to identify common features of legal approaches to
interpreting the boundaries of the jurisdiction of the EU
Court of Justice. Within the framework of this approach,
the opinions of the Federal Constitutional Court of Ger-
many?, decision of the Constitutional Court of France*,
and the Constitutional Court of Italy® were analysed.
The use of the comparative legal method allowed com-
paring the arguments used to substantiate national
sovereignty. It was a comparison of Polish practice that
revealed a systemic problem: the lack of an effective
mechanism for resolving conflicts between National
Constitutional Courts and the EU Court of Justice with-
in the EU legal space. The case-study method was used
for an in-depth analysis of the Polish case. Cases Nos. K
18/04° and K 3/217, allowed us to trace the develop-
ment of the legal positions of the Constitutional Court
of Poland, the political context of their adoption and
reactions from EU institutions. These cases were cho-
sen because of their key role in shaping the doctrine of
constitutional supremacy in the Polish legal order and
in defining the limits of EU law at the national level. The
first case concerned the constitutionality of Poland’s
EU accession treaty, and the second case analysed cer-
tain provisions of the European Union Treaty in terms
of their constitutionality in the context of the growing
conflict between the Polish and European legal systems.

The source base of the study also covered a wide
range of regulations and court decisions selected ac-
cording to the criterion of their key significance for the
legal assessment of the conflict between the law of the
European Union and the National Legal order of Poland.
The analysed sources included fundamental decisions
of the EU Court of Justice, which laid the foundation for
the doctrine of priority and autonomy of EU law, in par-
ticular, in the cases of NV Algemene Transport- en Ex-
peditie Onderneming van Gend & Loos v. Netherlands
Inland Revenue Administration®, Costa v. ENN.E.L°, In-
ternationale Handelsgesellschaft mbH v. Einfuhr- und
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! Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A11992M%2FTXT.
ZTreaty on the Functioning of the European Union. (2016, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT /?uri=celex%3A12016ME%2FTXT.

3 Headnotes to the Judgment of the Second Senate of the Federal Constitutional Court of Germany. (2020, May). Retrieved from https://www.
bverfg.de/e/rs20200505_2bvr085915en.

* Decision of the Constitutional Court of France No. 2004-505. (2004, November). Retrieved from https://www.conseil-constitutionnel.fr/
en/decision/2004/2004505DC.htm.

% Judgment of the Constitutional Court of the Republic of Italy No. 115. (2018, May). Retrieved from https://www.cortecostituzionale.it/
documenti/download/doc/recent_judgments/S_2018_115_EN.pdf.

¢ Judgment of the Constitutional Court of Poland in Case No. K 18/047. (2005, May). Retrieved from https://sip.lex.pl/akty-prawne/dzu-
dziennik-ustaw/wyrok-trybunalu-konstytucyjnego-sygn-akt-k-18-04-17187437.

7 Judgment of the Constitutional Tribunal of Poland No. K 3/21 “Assessment of the conformity to the Polish Constitution of selected provisions
of the Treaty on European Union”. (2021, October). Retrieved from https://images.dirittounioneeuropea.eu/f/sentenze/documento_Mgyim_
DUE.pdf.

8Judgment of the Court of Justice in Case No. 26-62 “NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v.
Netherlands Inland Revenue Administration”. (1963, February). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A61962C]0026&qid=1746626815221.

? Judgment of the European Court in Case No. 6/64 “Flaminio Costa v. ENN.E.L”. (1964, July). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT /?uri=celex:61964CJ0006.
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Vorratsstelle fiir Getreide und Futtermittel' and Sim-
menthal?. Contemporary precedents concerning the
interaction between national legal systems and the
European legal order have also been examined, in par-
ticular, the case Trade Union Association of Portuguese
Judges v. Court of Auditors (No. C-64/16)3 Komstroy
(No. C-741/19)*, RT v. Specialised Prosecutor’s Office
(No. C-432/22)>. The paper analysed the decisions of
the EU Court of Justice in cases that directly related to
judicial reform in Poland (for example, European Com-
mission v Republic of Poland No. C-204/21°). The Con-
stitution of the Republic of Poland’, the EU Treaty as
amended by the Lisbon Treaty?®, and the draft Constitu-
tion for Europe® were used as the regulatory framework.

The analysis of this source base helped not only to
recreate the dynamics of the escalation of the conflict
between Polish Constitutional Court proceedings and
EU law, but also to assess potential legal risks to the
integrity of the legal order of the European Union. The
results provided a deeper understanding of the mecha-
nisms of legal conflict between the Polish and Europe-
an levels, which contributed to the achievement of the
main goal of the study - identification of the legal con-
sequences of the Polish case for the future development
of EU integration law.

Results and Discussion

The principle of the rule of law in the European Union is
akey element of the EU legal order and ensures its effec-
tive functioning. For the first time, it was clearly formu-
lated by the Court of Justice of the European Communi-
ties in the decision on Costa v. ENEL'® of 1964, in which
the court concluded that the rules of law of the Euro-
pean Communities could not be overruled by national
legal norms without undermining the very foundation
of the Union. This decision laid down a fundamental

Lapka et ol. NG

postulate: member states, by joining the EU, limit their
sovereign power in certain areas, and therefore, cannot
continue to refuse to comply with the provisions of Un-
ion law, considering their own national legislation. This
principle was further developed in the 1970 judgmentin
the case of Internationale Handelsgesellschaft!!, where
the EU Court of Justice confirmed that the principle of
supremacy covers even the norms of the constitutional
level of national law. The court stressed that the validity
of Union acts cannot depend on their compliance with
national legal acts of any level, including constitution-
al provisions. The principle of supremacy is not only a
formal requirement of priority, but also a mechanism
for maintaining the unity and effectiveness of the EU
legal system. This approach makes it impossible for a
single member state to unilaterally restrict EU law by
referring to its own constitution. In the case of Simmen-
thal'? of 1978, the EU Court of Justice reiterated that the
courts of the Member States are obliged to apply EU law
without waiting for the amendment or repeal of con-
flicting national rules, regardless of their hierarchy in
the country’s legal system. Not only the doctrine of the
rule of law was formulated, but also the direct action
of EU law in the Polish legal order. The court pointed
out that any public authority, including national courts,
is obliged to ensure the full effectiveness of EU norms
and refrain from applying any national provisions that
contradict them. This became the basis for under-
standing EU law as an autonomous and self-sufficient
order that can directly affect national legal systems.

The legal nature of the principle of supremacy was
formulated not in the texts of the constituent treaties,
but in the practice of the Court of Justice of the EU. This
demonstrates the key role of judicial interpretation in
shaping the constitutional foundations of the EU le-
gal order. Subsequently, during the ratification of the

! Judgment of the Court of Justice in Case No. 11-70 “Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel”. (1970, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0011.

2Judgment of the Court of Justice in Case No. 106/77 “Amministrazione delle Finanze dello Stato v. Simmenthal SpA. Reference
for a Preliminary Ruling: Pretura di Susa - Italy”. (1978, March). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:61977CJ0106.

3 Opinion of Advocate General Saugmandsgaard in Case No. C-64/16 “Trade Union Association of Portuguese Judges v. Court of Auditors
Case”. (2017, May). Retrieved from https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62016CC0064#t-ECR_62016CC0064_
EN_01-E0001.

*Judgment of the Court (Grand Chamber) in Case No. C-741/19 “Republic of Moldova v. Komstroy LLC". (2021, September). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62019CA0741&qid=1746626089797.

5 Opinion of Advocate General Pikamée in Case No. C-432/22 “RT v. Specialised Prosecutor’s Office”. (2022, December). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62022CC0432#t-ECR_62022CC0432_EN_01-E0001.
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7 Constitution of the Republic of Poland. (1997, April). Retrieved from https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm

8 Lisbon Treaty. (2007, December). Retrieved from https://www.europarl.europa.eu/ftu/pdf/en/FTU_1.1.5.pdf.

Treaty on a Constitution for Europe. (2003, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52003XX0718(01).

19 Judgment of the European Court in Case No. 6/64 “Flaminio Costa v. EN.E.L”. (1964, July). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT /?uri=celex:61964CJ0006.
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Futtermittel”. (1970, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0011.
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B Conflict between EU law and national sovereignty...

Treaty on the Constitution for Europe?, and later - the
Lisbon Treaty?, the principle of supremacy has been in-
directly legitimised through relevant declarations and
practices. Although the EU Treaty® does not contain an
explicit article stipulating primacy, Declaration No. 17*,
annexed to the Lisbon Treaty, confirms the postulate of
primacy of EU law as interpreted by the Court of Justice
of the European Union.

From the standpoint of a systematic approach to
law, the principle of supremacy performs a key func-
tion - ensuring legal unity within the European Union.
In the context of multiple legal systems and traditions
of member states, it is the primacy that guarantees
that EU law is applied equally in all countries. This, in
turn, is a necessary condition for the functioning of the
common market, the customs union, and the freedom
of movement of persons, goods, services, and capital.
Without the rule of law, EU law would lose its integrity
and binding force, which would actually negate the very
idea of an integrated legal space.

The evolution of the principle of supremacy in ju-
dicial practice also reflects the EU Court’s attempt to
adapt it to the challenges of the time, especially in the
context of the expansion of the Union and the growing
number of constitutional conflicts between EU law and
national systems. In particular, recent decades (2010-
2025) have witnessed growing tensions between the
EU Court of Justice and national Constitutional Courts,
which are increasingly refusing to unconditionally rec-
ognise the rule of European law. The EU Court of Justice
continues to insist that EU law takes precedence in the
event of any contradiction. This principle has been con-
firmed in such modern solutions as Associacdo Sindical
dos Juizes Portugeses®, Komstroy® and RT v. Spetsial-
izirana prokuratura’, which emphasised the need to en-
sure the independence of the judiciary as an element of
the rule of law and fulfil obligations under EU law.

Despite the fundamental importance of the rule of
law for the European Union, its legal nature remains
debatable. On the one hand, this principle has no direct
contractual fixation in the constituent acts of the EU,

!Treaty on a Constitution for
PDF/?uri=CELEX:52003XX0718(01).

Europe. (2003, July).

Retrieved

since none of the norms of the Treaty on the European
Union® does not contain a direct article formulating pri-
macy. On the other hand, ithas been implicitly enshrined
in the constant practice of the EU Court of Justice, start-
ing with the decisions of Costa v. ENEL® and Interna-
tionale Handelsgesellschaft®. In this context, primacy
takes on the features of a customary norm that has a
precedent origin and a quasi-constitutional character.

It should also be pointed out that the principle of
supremacy is closely linked to the principle of direct ac-
tion formulated in the Van Gend en Loos case!’, which
argues that EU law can directly give rise to rights and
obligations for individuals and legal entities in member
states. This direct action - supremacy link creates the
basis for the autonomy of EU law, while simultaneously
giving it a binding character, regardless of recognition
by national authorities. The legal force of the principle
of supremacy is derived not from the normative text,
but from the system logic of the integration rule of law.

The principle of supremacy is not only a legal doc-
trine, but also an instrument of constitutional balance
within the European Union. Its judicial development
shows that the unity of EU law is based not on the
formal supremacy of the constituent acts, but on the
daily practice of their unconditional application by all
national courts. The deviation from this principle is a
challenge to the very existence of the EU as a legal com-
munity, and that is why the analysis of conflicts like the
Polish case is crucial for understanding the boundaries
of sovereignty in a supranational legal order.

K.L. Scheppele (2023) and A. Sottys (2023) argued
that the legal conflicts between the Constitutional
Court of Poland and the EU Court of Justice are the re-
sult of the incomplete process of constitutionalisation
of the European Union, which lacks a well-established
mechanism for coordinating jurisdictions. This study
partially confirmed this thesis, recognising systemic
shortcomings in the EU legal primacy vertical. However,
the above analysis shows a different and more detailed
picture: the decisions of the Constitutional Court of Po-
land had not only a legal, but also a political dimension,
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8 Judgment of the European Court in Case No. 6/64 “Flaminio Costa v. ENN.E.L”. (1964, July). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT /?uri=celex:61964CJ0006.

? Judgment of the Court of Justice in Case No. 11-70 “Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel”. (1970, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0011.
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because they served as a tool for legitimising the ac-
tions of the executive branch in the confrontation with
European institutions. Instead of limiting itself to legal
arguments, the Constitutional Court of Poland actively
appealed to the categories of national sovereignty used
in political discourse as a means of mobilising support
for the ruling party. This is not consistent with the nor-
mative interpretation of the conflict as “technical un-
certainty” and allows considering the court’s actions as
part of a broader political strategy.

The question of applying the principle of suprema-
cy is increasingly linked to the concept of “constitution-
al identity” of member states, in particular, after the
decision of the German Federal Constitutional Court in
the case of Lisbon Urteil!, where for the first time the
limits of EU law were clearly outlined, considering the
fundamental constitutional norms at the national level.
This rule, as consolidated in Article 4 (2) of the EU Trea-
ty?, obliges the European Union to respect the national
identity of states, which finds expression, in particular,
in fundamental political and legal structures, including
the organisation of state power, the judicial system,
and fundamental constitutional principles. In this con-
text, member states are increasingly appealing to their
right to preserve their own constitutional traditions as
a limit to the rule of law. This approach has led to the
emergence of a new form of resistance - the concept of
“constitutional pluralism”, according to which the rule
of law of the EU is not absolute, but should co-exist with
national constitutions on the basis of dialogue, not sub-
ordination. In this regard, there is areal legal tension: on
the one hand, the EU Court of Justice continues to insist
on the absolute priority of EU law®* on the other hand,
the Constitutional Courts of member states are increas-
ingly declaring the right to have the last word in mat-
ters concerning their “constitutional foundations”. As a
result, an unstable balance is formed between the inte-
gration logic of EU law and the legitimate desire of states
to preserve their fundamental constitutional identities.

The conceptual juxtaposition of the EU rule of
law and national constitutional identity creates the
basis for a doctrinal conflict that is becoming increas-
ingly relevant in practice. The ideas of “constitutional

Lapka et ol. NG

pluralism” are gradually being transformed from an
academic discussion into a real tool for protecting do-
mestic jurisdiction, as demonstrated by a number of
decisions of the constitutional courts of member states,
in particular Poland. This contributes to a rethinking of
the very nature of legal integration into the EU, in which
the binding nature of the Union’s norms faces a claim to
preserve its own sovereign constitutional space. In this
regard, the interaction between the EU Court of Justice
and national courts is increasingly losing the features
of dialogue and becoming confrontational. This situa-
tion is clearly illustrated in the Polish case, where the
legal confrontation went beyond theoretical doctrines
and turned into a real legal conflict between two auton-
omous legal orders.

The conflict between the Polish national rule of law
and EU rule of law is not exclusively empirical, but has
a complex theoretical basis. At the centre of the discus-
sion are two opposing doctrines: the monistic concept
of EU law, according to which Union norms have direct
effect and primacy over all national norms, including
constitutional ones; and the concept of constitutional
pluralism, which recognises the existence of multiple
centres of legal autonomy with mutual respect for the
boundaries of jurisdiction. The EU Court of Justice con-
sistently adheres to a monistic position, considering the
rule of law of the EU absolute, even in cases of contra-
diction with national constitutional norms. However,
the Constitutional Court of Poland in its decision® relies
on ideas close to the pluralistic model, arguing that the
Constitution of the Republic of Poland® is the “highest
right of the Republic” and takes precedence over inter-
national obligations if they contradict its fundamental
provisions. Such arguments contradict the established
practice of the EU Court of Justice. This discrepancy
highlights a fundamental difference in the vision of the
legal nature of the Union: as a single autonomous legal
system - or a set of legal orders, where each state re-
serves the last word in matters of constitutional identity.

The most revealing in this context were the deci-
sion in cases K 18/04” and decision K 3/218 of October
7,2021, which caused a significant response at the lev-
el of both European institutions and the national legal
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www.bverfg.de/e/es20090630_2bve000208en.

2 Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A11992M%2FTXT.
3 Judgment of the Court of Justice in Case No. 11-70 “Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel”. (1970, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0011.

*Judgment of the European Court in Case No. 6/64 “Flaminio Costa v. ENN.E.L”. (1964, July). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT /?uri=celex:61964CJ0006.

% Judgment of the Constitutional Tribunal of Poland No. K 3/21 “Assessment of the Conformity to the Polish Constitution of selected provisions
of the Treaty on European Union”. (2021, October). Retrieved from https://images.dirittounioneeuropea.eu/f/sentenze/documento_Mgyim_
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¢ Constitution of the Republic of Poland. (1997, April). Retrieved from https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm.
7Judgment of the Constitutional Court of Poland in Case No. K 18/047. (2005, May). Retrieved from https://sip.lex.pl/akty-prawne/dzu-
dziennik-ustaw/wyrok-trybunalu-konstytucyjnego-sygn-akt-k-18-04-17187437.

8 Judgment of the Constitutional Tribunal of Poland No. K 3/21 “Assessment of the Conformity to the Polish Constitution of selected provisions
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B Conflict between EU law and national sovereignty...

systems of other member states. In case K 18/04!, the
Constitutional Tribunal of Poland, considering the cor-
relation between the norms of the Constitution of the
Republic of Poland and the norms of the law of the Eu-
ropean Union, unequivocally recognised that the Polish
Constitution has the highest legal force in the national
legal system. Inits decision, issued shortly after Poland’s
accession to the European Union, the Tribunal noted
that no rule of EU law can take precedence over the pro-
visions of the Constitution. If there is a conflict between
the constitutional norm and EU law, such a contradic-
tion cannot be resolved by assuming the priority of su-
pranational law - on the contrary, it is the Constitution
that remains the highest measure of legal force. This
opinion was confirmed and developed in case K 3/212,
in which the judge-rapporteur of the Constitutional Tri-
bunal directly referred to the legal conclusions of case
K 18/0473 regarding the approach to the protection of
constitutional sovereignty. The Polish Constitutional
Tribunal not only never recognised the rule of law of
the EU over the National Constitution, but also system-
atically defended the thesis that it is the Polish Consti-
tution that should remain the final criterion in deter-
mining the permissibility of applying any legal norm
on the territory of the state. This doctrinal line of the
Polish court testifies to the deep legal autonomy of the
national legal order, which directly contradicts the inte-
gration principles proclaimed by the EU Court of Justice.

N. Daminova (2021) and A. Nowak-Far (2021)
raised the question that the European rule of law sys-
tem is dependent on the political will of member states,
which significantly limits its ability to ensure uniform-
ity of standards. The study supports this claim, as it has
been found that the formal primacy of EU law can be
called into question when national institutions consid-
er it politically advantageous. The analysis of the situa-
tion in Poland shows that the legal disobedience of this
country is not an exception, but an example of a general
trend, where the principle of the rule of law comes into
conflict with national doctrines of constitutional iden-
tity, which are increasingly used to justify the legal au-
tonomy of national courts. This expands the researcher’
opinions, emphasising that the current legal conflict be-
tween the EU and its member states is caused not only

by political will, but also by the intersection of national
and supranational interests. In addition, the analysis
indicates the importance of considering the dynamics
of political changes in the member states themselves,
which can contribute to strengthening nationalist sen-
timents and abandoning European standards. It also
demonstrates the need to improve the mechanisms
for protecting EU principles so that they can effectively
counteract attempts to weaken integration processes.
In particular, this requires the creation of new tools that
would more clearly define the boundaries of jurisdic-
tion of national and European courts.

In case No. K 3/21%, the Constitutional Court of Po-
land considered the compliance of the provisions of the
Treaty on the European Union® (in particular Articles 1,
2, 4(3) and article 19 with the Polish Constitution®. The
central element of the court’s reasoning was the claim
that the interpretation of these articles of the treaty giv-
en by the EU Court of Justice leads to an unjustified ex-
pansion of the competence of the Union institutions be-
yond the powers transferred to them. In its ruling, the
Constitutional Court concluded that certain provisions
of the Treaty, in the light of the interpretation of the EU
Court of Justice, do not comply with the Polish Constitu-
tion and therefore cannot prevail in Polish legal order.
This position is a direct negation of the fundamental
principle of the rule of law of the EU and represents a
qualitatively new stage in the development of legal plu-
ralism within the European Union. The Constitution-
al Court formulated the legal basis for this approach
through the consistent application of the provisions
of the Polish Constitution’ defined by the Constitution
itself. The court concluded that granting the EU Court
of Justice the power to assess the functioning of the
Polish judicial system and recognise it as inconsistent
with the standards of the rule of law contradicts the
basic principles of state sovereignty and the principle
of democratic control over authorities. The judgment
paid special attention to Article 2 of the Polish Con-
stitution®, which establishes the principle of the rule
of law, which, according to the court, is violated if the
national jurisdiction system is subject to the interpre-
tation of the EU Court of Justice without the procedur-
al consent of the parliament. In Judgment No. K 3/21°,
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the Constitutional Court also referred to the concept of
national sovereignty, referring to the provisions of the
preamble and articles of the Constitution guarantee-
ing the supremacy of the Polish people as a source of
power. In particular, it was emphasised that expanding
the jurisdiction of a supranational court without direct
legitimation through national mechanisms contradicts
the principle of democratic legitimacy enshrined in the
Constitution. This approach demonstrates the attempt
of the National Constitutional body not only to protect
jurisdictional autonomy, but also to defend the model
of state structure, in which control over the division
of power is carried out exclusively within the national
constitutional field.

P. Popelier et al. (2021) and K.A. Poulou (2024)
highlighted the erosion of the principle of mutual trust,
arguing that Poland’s actions have undermined not
only jurisprudence, but also the political foundations
of solidarity within the EU. The above study partial-
ly confirmed this thesis, demonstrating a decrease in
the level of confidence in Poland on the part of other
member states within the EU Council, which is espe-
cially noticeable in the issues of voting for the distribu-
tion of funds and support for pan-European initiatives.
However, the analysis revealed a more complex pic-
ture, as the European Commission continued to avoid
political escalation of the conflict by resorting to tools
of financial influence, in particular, the mechanism of
conditional access to funds. This indicates a more flexi-
ble and adaptive response from European institutions,
which strive to preserve the integrity of the EU even
in situations of serious legal and political differences.
The reason for different assessments of the effect of the
Polish crisis may lie in underestimating the EU’s prag-
matic approach, which balances the need for a legal
response and the political stability of the Union. A. Kus-
tra (2022) and T.T. Koncewicz (2022) interpreted the
actions of the Constitutional Court of Poland as under-
mining the contractual nature of the European Union,
emphasising that such decisions call into question the
very existence of the EU as a legal entity. The current
study allowed critically reconsidering this thesis, since
even in the context of a deep legal confrontation, the
EU’s institutional structure has remained stable, and its
ability to coordinate politically has been preserved. The
analysis showed that the decision-making mechanisms,
the functioning of the European Commission, and the
application of EU law continue to operate, despite the
existing legal contradictions with individual member
states. This indicates a higher degree of stability of the
EU legal order to institutional challenges than critical
discourse suggests. The reason for differences in the
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interpretation of the consequences of the decisions of
the Constitutional Court of Poland may lie in underes-
timating the flexibility of the EU legal system, which is
not reduced to an absolute consensus on the jurisdic-
tion of the EU Court of Justice, but instead functions
through adaptive institutional mechanisms that allow
responding to crisis situations without destroying the
overall legal unity.

The decision of the Constitutional Court of Poland
regarding the superiority of the National Constitution
over the law of the European Union entailed significant
legal consequences both at the domestic and suprana-
tional levels. One of the primary consequences was a
change in the legal approach of Polish courts to the ap-
plication of EU law. Judgment No. K 3/21* by which the
Constitutional Court of Poland? recognised certain pro-
visions of the EU treaty as incompatible with the Con-
stitution of the Republic of Poland, Polish judges faced
alegal dilemma: either to adhere to the decisions of the
EU Court of Justice and European norms, or to obey the
position of the national Constitutional Court. This bi-
furcation has led to an increase in legal uncertainty and
a dispersion of the unity of jurisprudence, in particular,
in cases where the application of EU law is mandatory.
The administrative institutions of Poland, in particular,
those responsible for the implementation of legal acts
that have a source in EU law, found themselves in a sit-
uation of double subordination. The implementation
of European directives and regulations requires con-
sistency with the norms of the Constitution of Poland,
but the opinion of the Constitutional Court called into
question such consistency in many areas, especially in
the field of the judicial system, disciplinary responsibil-
ity of judges, and access to justice. This has complicated
law enforcement practices and reduced the predicta-
bility of legal decisions, which directly contradicts the
principle of legal certainty as one of the fundamental
principles of the EU. The European Commission has in-
itiated a breach of obligations procedure under Article
258 of the Treaty on the Functioning of the European
Union?, considering that Poland violated the principle
of the rule of law of the EU and the requirements for ef-
fective judicial protection. The EU Court of Justice, with-
in the framework of this procedure, found that the legal
structure established by the Polish legislator regarding
the disciplinary responsibility of judges was contrary to
the requirements for the independence of the judiciary
under Article 19(1) of the TEU. Based on this decision,
the EU Court of Justice applied interim measures, in
particular, the requirement to terminate the activities
of the Disciplinary Chamber of the Supreme Court of
Poland. Despite this, the Polish authorities did not fully

! Judgment of the Constitutional Tribunal of Poland No. K 3/21 “Assessment of the conformity to the Polish Constitution of selected provisions of
the Treaty on European Union”. (2021, October). Retrieved from https://images.dirittounioneeuropea.eu/f/sentenze /documento_Mgyim_DUE.pdf.

2 Ibidem, 2021.

3Treaty on the Functioning of the European Union. (2016, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/

TXT/?uri=celex%3A12016 ME%2FTXT.
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implement these measures, which led to the imposi-
tion of financial sanctions in the form of a daily fine. In
2021, the EU Court of Justice decided to recover EUR
1 million daily from Poland for failure to comply with
the previous decision in the Case No. C-204/21 R%. This
was an unprecedented measure in the court’s practice,
confirming the seriousness of the legal consequences
of a breach of obligations by a member state. In this
context, a comparative analysis of the decisions of the

Constitutional Court of Poland in Cases Nos. K 18/04
and K 3/21 is of particular importance (Table 1), which
have become key in articulating the position on the
limits of the application of EU law at the national level.
Both decisions, although adopted at intervals of more
than 15 years, demonstrate the consistent doctrine of
the Polish constitutional body regarding the priority
of the Constitution of the Republic of Poland over the
norms of primary law of the European Union.

Table 1. Main provisions of the decisions of the Polish Constitutional Tribunal in Cases Nos. K 18/04 and K 3/21

Parameter Case No. K 18/04 (2005) Case No. K 3/21 (2021)
The decision was made after Poland joined the EU; The decision was made during the conflict with the EU
Context assessment of compliance with the Constitution of the on judicial reform; verification of compliance with the

Republic of Poland with the provisions of the EU treaty

Constitution with certain provisions of the TEU

Constitutional Court

of Poland (Tribunal) in the event of a conflict

The Constitution of the Republic of Poland has the
highest legal force; EU law cannot take priority

The supremacy of the Constitution of Poland is
confirmed; the provisions of the TEU are recognised
as incompatible with the Constitution

Substantiation

Any conflict should be resolved in favour of the
Constitution; amendments to the Constitution are
possible only through national mechanisms

Interpretation of EU law by the EU Court of Justice
exceeds the limits of delegated competence; this violates
the principle of the supremacy of the Constitution

Assessment of the
EU rule of law

The rule of law of the EU is recognised only within
the limits that do not contradict the Constitution

Supremacy is completely rejected in cases where
it affects the organisation of the judiciary

EU response
of jurisdiction

There was no public criticism; the decision was
interpreted as a formal clarification of the boundaries

Sharp criticism from the European Commission;
initiation of proceedings under Article 258 of the Treaty
on the Functioning of the European Union, blocking
of funding, political escalation

Political overtones

The discussion was mainly of a technical and legal nature

The decision was made in the context of the actual
politicisation of the Constitutional Tribunal

Source: developed by the authors based on the materials of the Constitutional Tribunal of Poland?3

Summarising the key aspects of the decisions of the
Polish Constitutional Tribunal in Cases Nos. K 18/04
and K 3/21 allows clearly outlining the evolution and
the consistency of the approach of Polish constitutional
justice to the problem of the correlation between na-
tional and supranational law and order. Both decisions
are based on the concept of preserving sovereignty
within the limits provided for by the Constitution, and
emphasise that the delegation of powers to the supra-
national level is not unconditional. The focus of both
cases is the idea of limited integration, which is allowed
only insofar as it does not contradict the internal con-
stitutional order. This approach, despite its formal com-
patibility with the principle of constitutional identity,
has put the Polish legal order in conflict with the funda-
mental principle of EU law - its supremacy and unified
application throughout the Union. The result of such a
doctrinal line was the weakening of the effectiveness of
the European legal order in Poland, the growing legal
uncertainty, the risk of fragmentation of the EU legal
system and the creation of a precedent for other mem-
ber states that can appeal to their own constitutional
identity in order to restrict the operation of EU law.

R.D. Kelemen (2024) and D. Saracino (2024) inter-
preted the conflict between Poland and the European
Union as a point of no return, arguing that this makes
it impossible for the principle of solidarity to continue
functioning within the Union. However, the analysis
shows a different picture, because, despite the politi-
cal tension, EU institutions continue to use alternative
mechanisms of influence, in particular, the conditions
for access to structural and recovery funds. The study
revealed that financial instruments are increasingly
being used as a means of political and legal pressure,
which indicates the evolution of approaches to ensuring
compliance with general norms. The reason for the dif-
ferences in the interpretation of the situation may be to
ignore the flexible nature of the EU legal regime, which
can adapt to political challenges without completely
dismantling key principles. The findings of this study
complement the existing assessments, showing that
this is not the collapse of the solidarity system, but the
transformation ofits tools in a new institutional context.

The legal implications for the implementation
of European law in Poland are also critical. There are
significant difficulties in transposing EU directives,

! Opinion of Advocate General Collins in Case No. C-204/21 “European Commission v. Republic of Poland”. (2022, December). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62021CC0204&qid=1746628032991.

2 Judgment of the Constitutional Tribunal of Poland No. K 3/21 “Assessment of the conformity to the Polish Constitution of selected provisions
of the Treaty on European Union”. (2021, October). Retrieved from https://images.dirittounioneeuropea.eu/f/sentenze/documento_Mgyim_

DUE.pdf.
3 Ibidem, 2021.
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particularly in areas related to justice, migration poli-
cy, personal data protection, and environmental reg-
ulation. Due to systemic changes in the functioning of
the Polish judicial system, in particular, the interfer-
ence of the executive in the appointment processes of
judges and the reform of disciplinary responsibility, the
guarantees of independent proceedings were called
into question, which led to a significant legal reaction
from other member states. One of the significant conse-
quences was the practice of individual domestic courts
refusing to execute a European Arrest Warrant issued
by Poland, given the risk of violating a person’s right
to a fair trial. For example, Case No. C-216/18 PPU!, in
which the Court of Justice of the European Union al-
lowed the possibility of blocking the execution of the
warrant based on the existence of systemic deficiencies
in the domestic judicial system that create a real risk of
violation of fundamental rights. The judicial practice of
Ireland, Germany, the Netherlands, and Belgium further
consolidated the approach to individual assessment of
threats related to the lack of guarantees of judicial in-
dependence in Poland. This trend shows a deep crisis
of mutual trust between the courts of member states,
which is a fundamental element of the principle of mu-
tual recognition within the European Union’s space of
freedom, security, and justice.

M. Kaiafa-Gbandi (2020) and J. Odermatt (2022)
pointed to the lack of clear institutional boundaries
for resolving conflicts of jurisdiction between national
courts and the EU Court of Justice, considering this a
threat to the stability of law enforcement in the Euro-
pean Union. The results of this study confirmed these
comments, showing that there is legal uncertainty,
in particular in the interpretation of fundamental
constitutional norms. The analysis carried out also
revealed that this uncertainty was often used by do-
mestic courts to legitimise political decisions, which
extends the problem beyond the purely legal sphere
and includes political and social aspects. This suggests
a significant politicisation of law enforcement, which
undermines confidence in the independence of the ju-
diciary and in the legal order as a whole. It was found
that such use of legal uncertainty is a strategy that
allows national authorities to achieve political goals
through legal means. This process leads to increased
risks to legal stability and is potentially dangerous for
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the long-term development of the rule of law state.
Therefore, it is important to find ways to create clear-
er institutional mechanisms that would ensure proper
resolution of conflicts of jurisdiction without risking
the rule of law in the EU.

The Polish constitutional and legal precedent relat-
ed to the refusal to recognise the binding nature of the
judgments of the Court of Justice of the European Union
calls into question the stability of the implementation
of the EU rule of law principle in the national legal or-
ders of the member states. The EU member state, in an
official form, by a decision of its body of constitutional
jurisdiction, declared certain provisions of the constit-
uent treaties incompatible with its own constitution,
which called into question the very idea of legal integra-
tion within the Union. The decision of the Constitution-
al Court of Poland showed an attempt by the national
body to review the legitimacy of the principle of prima-
cy of European law, which is consolidated in the estab-
lished body of judicial practice of the Court of Justice
of the EU. This position revealed deep tension between
the concept of national sovereignty in the constitution-
al and legal doctrine of individual states and the obli-
gation to adhere to the unified legal system of the EU,
which follows from the EU treaties. The Polish case can
be considered as a serious challenge to the principle
of legal integration, because it calls into question the
mechanism of effective law enforcement on the territo-
ry of member states. This case is indicative of the analy-
sis of the limits of permissible interpretation of nation-
al sovereignty in the context of the implementation of
European norms. In contrast to previous separate deci-
sions of national constitutional courts, for example, the
Federal Constitutional Court of Germany in the PSPP
Case? in 2020, which raised the question of the limits
of delegated powers, the Polish position departs from
the idea of constructive dialogue and actually denies
the very possibility of supranational coercion. This is a
qualitative difference that takes the Polish case beyond
the established paradigm of correlation between the
national and supranational legal order within the EU.
Against this background, a comparative analysis of the
approaches of other national constitutional courts to
the principle of the rule of law of the EU is appropriate
(Table 2), which helps to more clearly outline the exclu-
sivity of the Polish case.

Table 2. Comparison of approaches of national constitutional courts
to the rule of law of the EU (Poland, Germany, France, Italy)

Country | Judicial instance Key case

Position on the rule of law of the EU

Defined limits/conditions for applying EU law

Constitutional

Poland Court

K 3/21(2021)

Recognises the priority of the Polish
Constitution over EU law

EU supremacy cannot contradict the principles
of national sovereignty and democracy

! Judgment of the Court of Justice in Case No. C-216/18 PPU. (2018, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/

TXT/?uri=CELEX%3A62018CA0216&qid=1746628167400.

2 Headnotes to the Judgment of the Second Senate of the Federal Constitutional Court of Germany. (2020, May). Retrieved from https://www.

bverfg.de/e/rs20200505_2bvr085915en.
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Table 2, Continued

Country | Judicial instance Key case Position on the rule of law of the EU | Defined limits/conditions for applying EU law
Federal . . L oy e
Germany | Constitutional PSPP (2020) Recogmses,.but under the COl’%dlthl’l Intervention is possible if EU mstltutllons go
Court of protecting fundamental rights beyond their competence (ultra vires)
France Constitutional Décision Recognises priority, but cannot restrict | The basic principles of the constitutional system
Council 2004-505 DC “constitutional identity” are not subject to change due to EU law
Constitutional Taricco 1.%e.cogmses supremacy v.\nth the . It is possible to block EU norms if they violate
Italy condition of compatibility with the basic . . o
Court (2018) o N basic national principles
principles of the Constitution

Source: created by the author based on Decision of the Constitutional Court of France No. 2004-505?, Judgment of
the Constitutional Court of the Republic of Italy No. 1152 Headnotes to the Judgment of the Second Senate of the
Federal Constitutional Court of Germany?, Judgment of the Constitutional Tribunal of Poland No. K 3/21*

The above table shows that, despite general reser-
vations about the limits of EU law, most Constitutional
Courts of member states recognise its priority, provid-
ed that the fundamental principles of the national con-
stitutional order are preserved. In the cases of Germa-
ny, France, and Italy, national courts declared their right
to a final interpretation of the Constitution, but did not
deny the very binding nature of EU Court decisions or
declare the norms of EU constituent treaties invalid. The
Polish approach, on the other hand, is qualitatively dis-
tinguished by the categorical denial of the jurisdiction
ofthe EU Court of Justice and the refusal to recognise the
universality of its decisions in the national legal order.

According to S. Baer et al. (2023), the consequence
of decisions of the Constitutional Court of Poland that
call into question the primacy of EU law is the growing
fragmentation of the legal space of the Union and the
risk of its gradual disintegration. The conclusions made
by the researcher are partly relevant, since the investi-
gation of the reactions of EU institutions and member
states to the decision of the Constitutional Court of
Poland conducted within the framework of this study
showed that this process is not unambiguous or auto-
matic. EU institutions are showing moderate restraint
in trying to avoid an escalation of the conflict, while
individual member states (Ireland) have taken a more
critical position, directly condemning the actions of the
Polish authorities. This indicates that the risk of legal
disintegration largely depends not only on the jurispru-
dence of national courts, but also on political interac-
tion between key EU actors. The findings complement
previous research, highlighting that the adaptive capac-
ity of EU institutions can slow down the destructive ef-
fects of judicial separatism through political balancing.

The legal and political implications of the Polish
precedent go far beyond the domestic legal system and

en/decision/2004/2004505DC.htm.
documenti/download/doc/recent_judgments/S_2018_115_EN.pdf.

bverfg.de/e/rs20200505_2bvr085915en.

DUE.pdf.

affect the stability and integrity of the entire legal space
of the European Union. In addition to direct violations
of legal obligations, the actions of the Constitutional
Court of Poland have created risks of imbalance be-
tween the legal order of the member states and the EU,
calling into question the effectiveness of the rule of law
as a fundamental principle of the Union. The situation
has created a number of specific consequences - from
the strengthening of monitoring mechanisms and legal
responsibility to the political reaction of EU institutions
and complications in interstate legal cooperation. The
analysis of the legal and political consequences of the
Polish precedent shows the development of new chal-
lenges for the stability of the legal space of the Euro-
pean Union. First of all, there is a steady trend towards
the erosion of mutual trust between member states,
which is a fundamental prerequisite for the function-
ing of joint legal mechanisms, in particular, in the field
of mutual recognition of judicial decisions. The Polish
precedent sets a dangerous example for other member
states, which also records cases of political pressure
on the judiciary or discussions around “constitution-
al identity” as grounds for restricting EU law. In this
context, there is a real risk of a domino effect, in which
individual countries can use the Polish model as an ar-
gument for politicising constitutional control, which, in
turn, will call into question not only the implementa-
tion of EU law, but also the very idea of legal integra-
tion. The key trends identified based on the analysis of
the consequences of the Polish case indicate a profound
transformation of the relationship between the nation-
al legal order and the EU legal system. There is a need
for a clear rethinking of the mechanisms for ensuring
the rule of law within the European Union, in particu-
lar, through normalising the boundaries of interaction
between national courts and the EU Court of Justice,

! Decision of the Constitutional Court of France No. 2004-505. (2004, November). Retrieved from https://www.conseil-constitutionnel.fr/
2 Judgment of the Constitutional Court of the Republic of Italy No. 115. (2018, May). Retrieved from https://www.cortecostituzionale.it/
3 Headnotes to the Judgment of the Second Senate of the Federal Constitutional Court of Germany. (2020, May). Retrieved from https://www.

*Judgment of the Constitutional Tribunal of Poland No. K 3/21 “Assessment of the conformity to the Polish Constitution of selected provisions
of the Treaty on European Union”. (2021, October). Retrieved from https://images.dirittounioneeuropea.eu/f/sentenze/documento_Mgyim_
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formalising standards for the independence of the judi-
ciary, and strengthening the institutional responsibility
of member states for compliance with the fundamental
principles of the legal community.

P. Bard (2021) and L.D. Spieker (2024) noted that
the conflict between the Constitutional Court of Poland
and the EU Court of Justice reflects deeper transfor-
mations in Polish constitutionalism, in particular, the
subordination of the judicial branch to the executive
branch. This study confirmed the researchers’ general
thesis about the weakening of the principle of separa-
tion of powers in Poland, but the above analysis shows
a different and more detailed picture: a key role in
changing the balance of power is played by party con-
trol over the process of selecting judges, which allows
the ruling coalition to actually level judicial control.
This is not consistent with the interpretation of the
conflict as an exclusively legal problem, since it takes
on a distinct political dimension and is used as a means
of strengthening internal legitimacy. The conducted
research allowed expanding the existing approaches,
showing how legal conflict is transformed into a com-
municative strategy that legitimises the concentration
of power in executive structures.

However, despite the obvious conflict, the Polish
precedent actualises the need to rethink and update
approaches to legal dialogue between national courts
and the EU Court of Justice. Formally, the system of pre-
liminary inquiry in accordance with Article 267 Treaty
on the Functioning of the European Union'. The Polish
case showed that in the event of politicisation of con-
stitutional control and erosion of the independence of
the judiciary in a member state, this mechanism loses
its ability to ensure the unity of law enforcement. This
means that in the long run, there is a need to formal-
ise the principles that would ensure the binding na-
ture of EU Court decisions, regardless of the national
constitutional context. Legally, this may mean the need
to amend the Constituent treaties that would clearly
define the limits of constitutional supervision in the
context of European integration. At the level of legal
doctrine, the Polish case emphasises the relevance of
normalising the relationship between the sovereignty
of a member state and its obligations within a single
legal space. The constitutional identity of states, which
is recognised and respected at the EU level, cannot be
used as a legal basis for denying the fundamental prin-
ciples of the functioning of the Union. The EU Court of
Justice has repeatedly stressed***, that the primacy of

TXT/?uri=celex%3A12016 ME%2FTXT.

content/EN/TXT /?uri=celex:61964CJ0006.
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EU law is a necessary condition for its effectiveness,
and giving national courts the power to independently
determine the limits of EU norms would lead to frag-
mentation of the legal space, which contradicts the very
idea of integration. Consequently, the legal normalisa-
tion of relations between the national and European
legal order requires not only declarative wording, but
also effective procedural guarantees.

M. Bobek et al. (2023) and C.I. Nagy (2023) inter-
preted the conflict between the Constitutional Court of
Poland and the EU Court of Justice through the prism
of legal pluralism, recognising the possibility of the
existence of several centres of constitutional author-
ity in Europe. The above analysis showed a different
picture, because in practice in the case of Poland, legal
pluralism does not function as an instrument of bal-
ance or constructive dialogue between jurisdictions,
but rather as a means of unilateral separation from the
EU legal order. The study established that the appeal
to pluralism is used by political actors to legitimise de-
cisions of the Constitutional Court aimed at limiting
the jurisdiction of European institutions. The reason
for different interpretations may lie in the authori-
ties’ underestimation of the concept of legal pluralism
of its potential for abuse in the context of politicised
constitutional control. Thus, the statement about the
equality of national and supranational constitutional
authority seems debatable, since in the Polish con-
text this approach does not promote legal interaction,
but instead strengthens the institutional separation.
C.Y. Matthes (2021) and E. Stark (2023) calls for re-
form of the mechanisms for protecting the rule of
law in the European Union, pointing out the ineffec-
tiveness of existing legal instruments in the context
of the conflict with Poland. The study confirmed the
researchers’ general thesis, in particular, regarding
the limited effectiveness of Article 7 of the EU Trea-
ty®, which in practice is blocked due to the require-
ment of political consensus between member states.
However, this analysis also showed that in addition to
legal measures, financial conditions for access to EU
funds and pressure from public opinion are becoming
increasingly important. This expands the available
knowledge, demonstrating that the effectiveness of
protecting the rule of law requires an integrated ap-
proach that includes both legal instruments and polit-
ical and economic mechanisms that can influence the
behaviour of national governments in the multi-level
European governance space.

!Treaty on the Functioning of the European Union. (2016, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
2 Judgment of the European Court in Case No. 6/64 “Flaminio Costa v. ENN.E.L”. (1964, July). Retrieved from https://eur-lex.europa.eu/legal-

3 Judgment of the Court of Justice in Case No. 11-70 “Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel”. (1970, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61970CJ0011.

*Judgment of the Court of Justice in Case No.106/77 “Amministrazione delle Finanze dello Stato v. Simmenthal SpA. Reference for a Preliminary
Ruling: Pretura di Susa - Italy”. (1978, March). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:61977C]0106.

® Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A11992M%2FTXT.
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In a broader context, the Polish case serves as an
indicative indicator of the politicisation of constitution-
al control in the member states. The functioning of the
Constitutional Court of Poland in 2020-2025 has been
criticised by European institutions, and non-govern-
mental organisations due to the loss of institutional in-
dependence and control by the executive branch. The
legal analysis of the Polish case shows that the conflict
with EU law is not only the result of doctrinal differ-
ences, but also the result of deeper institutional defor-
mations that pose a threat to the stability of the legal
system in the member state. The Polish case sets a legal
precedent that forces us to review both the mechanisms
for monitoring compliance with the rule of law and the
ways to ensure the independence of national judicial
bodies within the EU. This case actualises the need to
form a common legal standard that would guarantee
the coordinated application of EU law in all member
states, regardless of the political context. The decision
of the Constitutional Court of Poland regarding the pri-
ority of the National Constitution over EU law in specific
areas has led to a serious aggravation of relations with
European institutions, in particular the European Com-
mission. The EU responded by launching a mechanism
to protect the rule of law, and by suspending payments
from recovery funds, which increased economic pres-
sure on the government in Warsaw. However, the Polish
government continues to insist on its own interpreta-
tion of the principle of sovereignty, supporting it with
a political mandate obtained through elections. This
points to differences in understanding the nature of Eu-
ropean integration: between the federal logic of the EU
common legal space and the intergovernmental logic
of maintaining national control. In addition, the Polish
precedent has already affected the positions of other
countries, in particular, Hungary and Romania, which
could potentially create a dangerous domino effect.

The European Court of Justice insists on the abso-
lute primacy of EU law, but the lack of effective sanctions
against states that systematically violate this principle
reduces the effectiveness of this approach. This calls
into question the EU’s ability to ensure the same legal
standards in the face of internal political fragmentation.
In this context, the importance of proposals for reform-
ing the EU’s institutional mechanism is growing - in
particular, the introduction of procedures that would
allow a quick response to violations of the rule of law.
The Polish case demonstrates that current instruments,
in particular Article 7 of the EU Treaty?, are politically
limited and ineffective due to the requirement of una-
nimity among member states. In addition, the conflict
between the Polish court and the EU Court of Justice
revealed a deeper crisis of confidence in supranational
institutions, which complicates the normal functioning
of the single legal space.

Summarising, the Polish case reveals not only a
lack of legal coherence between national and European
courts, but also the weakness of existing mechanisms
to guarantee the rule of law. This situation points to the
need for an integrated approach that combines legal,
institutional, and political tools to preserve the integ-
rity of the EU legal order. To ensure stability and trust
within the Union, it is necessary not only to respond to
individual violations, but also to rethink the model of
interaction between national sovereignty and suprana-
tional obligations. In the long run, the conflict between
Poland and the EU may become an impetus for deeper
institutional integration or, conversely, for fragmenta-
tion of the European legal space. Thus, the Polish case
is not only a challenge for the EU, but also a critical test
of its ability to adapt, consolidate and preserve funda-
mental values in a changing political environment.

Conclusions

In this study, a systematic legal analysis of the conflict
between the principle of the rule of law of the Europe-
an Union and the sovereignty of Member States was
carried out on the example of decisions of the Consti-
tutional Court of Poland. The Polish case was consid-
ered as a legal and political precedent that sharpened
the institutional discussion about the limits of jurisdic-
tion of the EU Court of Justice and the role of national
constitutional bodies in ensuring the legal unity of the
Union. The study confirmed that Polish practice calls
into question the sustainability and continuity of the
EU rule of law, undermines the integrity of the acquis
communautaire and sets a dangerous precedent for se-
lective interpretation and application of Union law by
member states.

An analysis of judicial practice has shown that the
EU Court of Justice invariably defends the enforcement
of European law, including its unconditional applica-
tion in national jurisdictions, regardless of internal
constitutional provisions. But the Constitutional Court
of Poland, relying on the doctrine of “constitutional
identity” and national sovereignty, has repeatedly ques-
tioned the binding nature of EU Court decisions. As a
result, a situation of legal dualism arose, in which the
Polish courts found themselves in a conflict between
European obligations and national requirements. This
state of affairs demonstrates a violation of the princi-
ple of mutual loyalty and legal integration enshrined in
Articles 4 and 19 of the Treaty on European Union. It
was revealed that the institutional response from the
EU authorities was aimed at activating the supervisory
and sanctions mechanisms provided for in Article 7 of
the TEU, including restricting access to EU funds, intro-
ducing conditional funding and initiating procedures
for violation of obligations by a member state. These
actions contributed to strengthening the EU’s rule of

I ! Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A11992M%2FTXT.
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law regulatory and procedural framework and revealed
existing limitations on the Union’s legal arsenal in the
context of sovereign constitutional jurisdictions. Espe-
cially important is the trend towards the development
of new standards of judicial independence and proce-
dural control over the implementation of EU Court de-
cisions in national legal systems.

The results obtained allowed conceptualising the
Polish precedent as a manifestation of a deeper trans-
formation of the EU legal architectonics, within which
the relationship between supranational obligations
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The problems of unification of doctrinal approach-
es to the correlation between EU law and national con-
stitutionalism, formalisation of preventive mechanisms
for avoiding jurisdictional conflicts, and improving the
dialogue between national courts and the EU Court of
Justice within the framework of constitutional plural-
ism remain promising areas of further research. Special
attention should be paid to the study of how such con-
flicts affect the democratic legitimacy of the EU legal
order as a whole.
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AHoTauia

AKTya/nBHICTD [OCHI[)KEeHHA 3yMOBJIEHA 3arOCTPEHHAM CylepedyHOCTeM MiX NPUHLMIOM BepXOBeHCTBa
npaBa €ponelcbkoro Cowo3y W TeHJeHLiIMH PO3BUTKY HaliOHAJbHOIO IPAaBOBOTO CyBepeHITeTy B
JeprKaBax-4JeHax, 0 3arpoXye€ LiJIiCHOCTI CIJIbBHOTO NpaBOBOro npoctopy €Bponeicbkoro Coro3y. MeToro
JocJtipKeHHs 6yJI0 BUBUEHHS MPaBOBUX HACIAKIB pilieHb KoHcTuTynifinoro Cyay I[losbii mjos0 B3aeEMozail
HaliOHAJIBHOTO CyBEepeHiTeTy U BepXOBeHCTBA NpaBa B EBponelicbkoMy COM03i, a TaK0X OLiHKA IX BIJIUBY
Ha NpaBOBY iHTerpaniro B Mexax €sponelcbkoro Cowsy. Y pocaifpxeHHi BAKOPUCTAHO METOJH NPaBOBOTO
aHaJli3y, NOPIBHAJBHOIO aHaJli3y, @ TAK0X METOJAM T/IyMadeHHs CYyJOBUX pillleHb, AKi Jal0Tbh 3MOT'y OLIHUTHU
npaBoBi Hacaiaku pimenb KonctutyuniiiHoro Cyay Ilosbnii Ta ix BIJIMB Ha B3a€EMOJII0 HALiOHAJBHOTO Ta
€BPOTENCHKOTO ITpaBa. Y Mexax JJoC/TiKeHHs 3'sicoBaHo, 110 pimeHHs KoHcTutynifitnoro Cyay [losbimi momo
BepXOBEHCTBA HalliOHa/JIbHOI KOHCTUTYLII Haj npaBoM EBponelicbkoro Corwsy nNpu3BeJsio 10 NPaBoBOl KOJIi3ii,
sIKa YHEMOXXJIMBJIIOE MOBHOLiHHE QYHKIIIOHYBaHHS BepXOBEHCTBA NpaBa EBporneiicbkoro Cowo3y. 3’sicoBaHo,
110 TakKa MO3MIiA CTBOpPIOBaJa MPaBOBi CKJaAHOWLLi A/ HaLliOHAJbHUX CYZIB y 3aCTOCYBaHHI pimleHb Cyay
€C i immuemenTanii mpaBa Coro3y. 3'sicoBaHO, L0 peaklisd iHCTUTYHil EBpomelicbkoro Corsy, 30KpeMa
Cyny €C i EBponelcbKoi KOMicii, pyHTyBa/lacsl Ha MeXaHi3MaxX KOHTPOJIIO 32 JOTPUMAaHHSIM BEpPXOBEHCTBA
mpaBa, OJHAK OyJia OOMeXeHOI0 B yMOBaX HaIl[iOHAJbHOro cnpoTuBYy. [loBeleHo, mo mnpukaaz [losburi
MPOJAEMOHCTPYBAB MPOLEC NOJTiTU3aLlil KOHCTUTYL[IMHOTO KOHTPOJIIO, IKUHM CTaBUTh MiJi CYMHIB He3aJIeXKHiCTh
HalliloOHa/JIbHUX CYyZI0BHX OpraHiB y JiepkaBax — 4jeHax €C. Bpak einHOro MexaHi3My BUpillleHHS KOHQJIIKTY
MiX HallilOHaJIbHUM CyBepeHITeTOM i NpaBOBOIO iHTerpawielo CIPUYUHSIE CUCTEMHI pUSUKHU [JJIs1 CTabiIbHOCTI
CHiJIbHOTO MPaBOBOro MHpocTopy EBpomelicbkoro Coro3dy. 3AiMCHEeHWH aHaJi3 3acBifYUB HEOOXiJHICTH
HOPMaTUBHOI'0 YHOPMYBaHHS CHiBBiZJHOLLIEHHSI HALLiOHAJIbHOT'O KOHCTUTYLLiIHHOTO KOHTPOJIIO 3 IPaBOBUMU
3000B’I3aHHSIMU Jlep:KaB-uJIeHIB y MexaxX €AUHOr0 MpaBOBOro NMpocTopy. [IpakTHyHe 3HAYEHHS MOJISATAE B
po3po6JIeHH] 3acaj /AJs BAOCKOHAJEHHS MeXaHi3MiB IOpHUAMYHOI BiANOBiZaabHOCTI AepkaB-ueHiB y pasi
BiZiXyJIeHHA BiJ NPUHLUIY BepXOBeHCTBA npasa B Corosi
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Abstract

The purpose of the study was to examine the influence of horizontal, vertical, and temporal legal inconsistencies
on intelligence-gathering activity during the investigation of economic crime. The study employed content
analysis to interpret doctrinal definitions of economic crime and the associated liability. A case study method
was applied to assess the specific features of intelligence-gathering practices in Ukraine, Germany, and Italy.
The comparative analysis demonstrated that Italy shows the highest effectiveness in investigating economic
crimes, including transnational cases. The lower effectiveness observed in Germany and Ukraine is linked to
the presence of legal inconsistencies, the most commonly documented being: insufficient harmonisation of
legal frameworks concerning corporate liability for economic crimes; lack of standardised approaches to the
criminal liability of legal entities; underdeveloped principles for interdisciplinary cooperation in economic
crime investigations; and non-compliance of certain aspects of national legislation with universal standards.
In response to these identified issues, the following strategic groups for addressing legal inconsistencies in
the investigation of economic crime were proposed: the introduction of a unified model for investigating
economic crime; the establishment of universal requirements for anti-corruption compliance; the creation
of a central coordinating body to promote interdisciplinary cooperation among investigative authorities; the
legislative consolidation of investigative procedures with a focus on human rights; and the harmonisation of
Ukrainian legislation with European standards in the field of economic crime investigation. The findings may
be utilised to improve the rate of successful investigations of economic crime in Ukraine and foster equitable
and favourable conditions for conducting business activities
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Introduction

Given their impact on public morality, economic crimes
undermine state development and restrict the pros-
pects for sustainable growth. The rise in financial crime
can be attributed to ineffective investigation process-
es, often hindered by horizontal, vertical, and tempo-
ral legal inconsistencies, which compromise intelli-
gence-gathering. Considering the connection between
economic crime and a nation’s strategic development,
itis appropriate to examine and compare the factors in-
fluencing intelligence-led investigations across differ-
ent countries within the continental legal system, and
explore how their experiences may be adapted to the
Ukrainian context.

A systematic literature review conducted by
].S. Dote-Pardo & P. Severino-Gonzalez (2025) conclud-
ed that economic crimes, including money laundering,
exert a considerable negative impact on the develop-
ment of various countries worldwide. According to the
cited study, such crimes are particularly prevalent in
developing nations, where core institutions tend to ex-
hibit greater instability. O. Vasylchyshyn et al. (2024)
emphasised that economic crimes impede national de-
velopment by fostering the shadow economy, encour-
aging capital flight, and diminishing the confidence of
both current and prospective investors.

Another literature review, presented by K.A. King-
Isey et al. (2024), highlighted that economic crimes,
particularly cybercrime, digital currency fraud, and
falsification of financial reporting, expose systemic
challenges at the national level, such as social inequal-
ity, unemployment, and a lack of economic stability. A
similar view is reflected in the work of D.A. Kulmie et
al. (2023), who conducted a survey among 200 re-
spondents from the Ministry of Justice and Constitu-
tional Affairs, the Ministry of Finance, the Ministry of
Planning and Economic Development, and the Central
Bank of the Republic of Somalia. Their findings showed
a strong correlation between economic crime and cor-
ruption, which in turn erodes public trust, weakens
the delivery of essential public services, reduces em-
ployment levels, lowers GDP, and adversely affects cit-
izens’ quality of life. Based on these findings, it may be
inferred that intelligence-led investigative efforts and
the prosecution of economic crimes are particularly vi-
tal in unstable regions.

Using the economy of China as a case study,
ED. Narulita et al. (2024) concluded that manipula-
tions in accounting records, misinformation, and mis-
application of accounting principles may hinder the
investigation of economic crimes. These disruptions
manifest as delays in proceedings, wrongful accu-
sations, and a lack of accountability. Similar conclu-
sions were reached by M.A. Bello et al. (2024), who
examined the causal links between financial crimes
and financial accessibility. According to their study,
institutional factors shape the relationship between
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financial crime and financial inclusion. Financial reg-
ulators are therefore advised to continue strengthen-
ing anti-money laundering and anti-corruption strat-
egies through enhanced compliance with existing
legal frameworks and engagement with international
cooperation practices.

The nature and legal framework surrounding
the investigation of economic crimes were exam-
ined by O.S. Tuz et al. (2025), who assert that intelli-
gence-gathering operations underwent several stages
of development. These experts also emphasise that the
adaptation of intelligence-gathering practices to the
needs of an independent Ukraine remains ongoing. Re-
cent changes within this domain have been driven by
the full-scale military aggression against the country
and the challenges arising as a result. Such challeng-
es include the need to strengthen coordination among
law enforcement agencies and the integration of in-
novative investigative methods. R.Ch. Sayypov (2024)
underlined the increase in economic crimes across
specific sectors, particularly the defence industry, un-
der conditions of military uncertainty. The researcher
advocated for a strengthened legal framework to sup-
port intelligence-gathering operations. He highlighted
the tendency of certain economic sectors to conceal
criminal activity by exploiting non-state business enti-
ties or engaging in corrupt networks. Further propos-
als for enhancing the effectiveness of intelligence-led
investigations of economic crimes were put forward
by D.O. Nykyforchuk & LV. Yermolaev (2024), who
conducted a comparative analysis of the regulatory
frameworks of countries such as the United Kingdom,
the United States, France, and others. Their findings
suggest that the principal obstacles to conducting in-
telligence-gathering operations in the context of eco-
nomic crime investigations in Ukraine include a lack
of clarity in defining such activities and the absence of
a commonly accepted concept concerning the nature
and structure of intelligence measures.

Based on the cited research, the investigation of
economic crimes appears well-represented in the aca-
demic literature. Most of the referenced sources focus
on institutional and socio-cultural factors that contrib-
ute to economic crimes, while legal inconsistencies in
intelligence-gathering remain insufficiently explored.
This observation underscores the relevance of the
present study, which aimed to examine the principle
of legal uncertainty in the context of intelligence-led
activity concerning economic crimes. The objectives
of the study included: to analyse economic legislation;
to evaluate the experience of Ukraine in investigating
financial crimes; to compare it with the experience of
other countries within the continental legal system;
and to formulate recommendations for resolving the
legal contradictions that hinder the investigation and
prosecution of economic crimes.
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Materials and Methods

Fifteen articles of the Criminal Code of Ukraine! (CCU)
were employed as the principal legal sources: Arti-
cles 369, 204, 358, 366, 368, 191, 209, 364, 367, 200,
361,365,362, and 212. These articles identify the main
types of economic crimes and outline the legal respon-
sibility for their commission. The following regulations
were also examined: the Law of Ukraine “On Intelli-
gence-Gathering Activity”?, the Criminal Procedure
Code of Ukraine?. The study further based on the statis-
tical data provided by the National Agency of Corrup-
tion Prevention (2024). Among international sources,
the study analysed the 2024 report of the Federal Office
for Information Security (2024) and regulations gov-
erning intelligence-gathering procedures in criminal
cases in Germany and Italy.

The methodology included content analysis and
case study methods. Content analysis was applied to the
selected CCU articles to enable doctrinal interpretation
of economic crimes and the associated legal responsi-
bilities. The aim was to explore notable violations of the
CCU and their consequences. A key case study involved
the criminal proceedings against M. Zlochevskyi*, who
was exposed for attempting to have bribery charges of 6
million UAH dropped. The case was examined in terms
of the factors that influenced the investigation and the
criminal prosecution process. Further case studies in-
cluded the investigation and prosecution of financial
misconduct by the leadership of Wirecard in Germany?®,
and legal proceedings in Italy involving executives from
Eni and Saipem, accused of corruption in the context of
an oil contract®. A comparative analysis was conducted
to examine the investigative practices of countries with
a continental legal system. Germany and Italy were se-
lected due to their established legal traditions and ex-
tensive experience in investigating economic crimes.
The primary goal of this comparison was to identify ef-
fective investigative strategies and assess the feasibility
of their adaptation within the Ukrainian legal context.

Results

Intelligence-gathering activities in the investigation
of economic crimes in Ukraine. This study analysed
the work of E.A. Akartuna et al. (2024), which defined
economic crime as a type of criminal behaviour asso-
ciated with money, financial services, or markets. Ac-
cording to the National Police of Ukraine (2024) report,
10,400 official crimes were recorded in 2023, 3,000 of
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which were related to obtaining illicit profits. The Na-
tional Police of Ukraine, in collaboration with other
institutions and law enforcement agencies, including
the National Bank of Ukraine and the State Service for
Special Communications and Information Protection
of Ukraine, conducted measures to combat fraud and
recover the damages incurred. The National Police of
Ukraine’s report indicates that, during the reported
period, 44,800 phishing links were blocked, which had
been created to obtain citizens’ personal and banking
information for criminal purposes. During the analysed
period, 286.8 million UAH in damages caused by cyber-
crimes were also recovered, which is 6.4 times more
than in 2022. According to the Economic Security Bu-
reau of Ukraine (2024), 4,406 reports and statements
about economic offences were registered in 2024, 22
intelligence and investigative cases were opened, and
11 criminal proceedings were initiated. Based on the
cited data, it is evident that significantly more econom-
ic crimes of certain types were detected in 2023-2024,
and, accordingly, a greater amount of damages was
recovered. However, the reports show that not all reg-
istered economic offences were investigated, and sus-
pects were not always provided with formal charges.

No more than 10% of detected economic offences
result in the issuance of an indictment. This statement
can be illustrated by the results of investigating cor-
ruption-related criminal offences. According to the Na-
tional Agency on Corruption Prevention (2024), 25,791
corruption-related criminal offences were investigated
in 2024, of which only 1.5% concluded with a guilty ver-
dict resulting in actual imprisonment. In conjunction
with the data from Transparency International (2024),
it can be inferred that the low score of Ukraine (35
out of 100) in the organisation’s assessment is a con-
sequence of the low level of disclosure and accounta-
bility for corruption-related crimes. In comparison,
Corruption Perception Index of Italy stands at 46/100,
while Germany’s is 75/100. The relatively low score of
Ukraine in the international ranking points to ineffec-
tive investigations into economic crimes, diminishing
the country’s investment appeal and posing a serious
barrier to sustainable national development.

At the national level, a noticeable trend can be ob-
served towards a decline in the number of prosecutions
and actual punishments of executives prone to crimes
such as corruption, financial fraud, and counterfeiting.
Investigations into such offences are often resolved

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
2Law of Ukraine No. 4651-VI “On Intelligence-Gathering Activity”. (1992, February). Retrieved from https://zakon.rada.gov.ua/laws/

3 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
*Judgment of the Higher Anti-Corruption Court of Ukraine No. 991/1297/22. Retrieved from https://hacc-decided.ti-ukraine.org/en/

% Judgment of the Munich Regional Court No. 5SHK 0 15710/20. (2021, December). Retrieved from https://www.wirecard.com/wp-content/

uploads/2023/08/Judgment-of-the-Munich-Regional-Court-I-dated-05.05.2022-5-HK-0-15710_20.pdf.
¢ Judgment of the Milan Court No. 3055. (2021, March). Retrieved from https://www.eni.com/assets/documents/documents-en/opl-245-
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through the approval of a “plea agreement” established
under Article 35 of the CCU*, which typically results in
the imposition of a fine as the principal form of punish-
ment (Nykyforchuk & Yermolaev, 2024). An illustration
of the consequences of implementing such an agree-
ment is criminal proceedings initiated against a Ukrain-
ian businessman, the owner of the gas production com-
pany Burisma and founder of the International Energy
Security Forum. In the summer of 2020, NABU detec-
tives documented the businessman offering a bribe of
six million US dollars to NABU leadership and the head
of the Specialised Anti-Corruption Prosecutor’s Office.
All four individuals implicated in the case admitted
their guilt in the economic crime and agreed to cooper-
ate with the investigation. As a result, three intermedi-
aries received suspended sentences, while the principal
figure was fined 68,000 hryvnias. This case highlights
the disproportionality between the punishment and
the scale of the economic crimes committed, suggesting
deficiencies in intelligence-gathering.

Law enforcement agencies also rely on specific pro-
visions of the CCU, particularly Chapter 35, which stip-
ulates that an accused individual who admits guilt and
agrees to cooperate with the investigation may receive
a reduced sentence, frequently a suspended term or a
fine. This procedural inconsistency is further demon-
strated by the fact that approximately 60% of indi-
viduals accused of offering bribes agree to cooperate,
resulting in fines of 17,000 hryvnias, often dispropor-
tionate to the potential financial damage caused (Nep-
omnyashchyy & Vorobyov, 2024). Horizontal inconsist-
encies also arise in the interpretation of Article 204 of
the CCU, under which the production of certain illicit
goods warrants imprisonment, whereas their sale does
not. The majority of cases are classified as sale rather
than production, and only 0.5% of defendants receive
custodial sentences (Kuznetsov, 2024). The possibility
of concluding a cooperation agreement is frequently ex-
ploited by individuals accused of accepting bribes, who
see it as an opportunity to avoid imprisonment or the
payment of substantial fines.

Thus, the cooperation agreement constitutes an am-
biguous instrument that influences the effectiveness of
intelligence-gathering during the investigation of eco-
nomic offences. On the one hand, the signing of a guilty
plea agreement expedites the intelligence process and
increases the statistical rate of crime detection. Howev-
er, the implementation of such agreements also results
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in the majority of accused individuals avoiding severe
punishment and potentially committing new economic
offences in the future. The risk of ineffective investiga-
tions and recidivism is somewhat mitigated by the ex-
istence of the anti-corruption vertical structure, where-
in key institutions exercise mutual oversight, thereby
enhancing the transparency of intelligence-gathering
activities and accountability.

The conduct of intelligence-gathering during the
investigation of official misconduct in Ukraine is hin-
dered by horizontal, vertical, and temporal legislative
conflicts. Horizontal conflicts emerge as contradictions
between laws or subordinate acts of the same legal au-
thority. An example is the conflict between the Law of
Ukraine No. 2135-XI1? and the Law of Ukraine No. 1280-
IV3. The conflict arises because Article 8 of Intelligence
Law permits the covert collection of information, in-
cluding the interception of communication channels. In
contrast, Article 40 “On Telecommunications” prohibits
operators from transmitting information to third par-
ties without a court order. As a result of this conflict, ev-
idence collection is either impeded or conducted with
procedural violations. Evidence obtained under such
circumstances is questionable and may be excluded
during judicial proceedings.

Vertical conflicts manifest as contradictions be-
tween subordinate acts or ministerial orders and reg-
ulations, such as laws or the Constitution of Ukraine. A
pertinent example of a vertical conflict impeding intelli-
gence-gathering during the investigation of official mis-
conduct is the inconsistency between Order No. 761 of
the Ministry of Internal Affairs* and Article 32 of the
Constitution of Ukraine® and Article 8 of the Europe-
an Convention on Human Rights®. The Ministry Order
permits the use of informant networks without proper
documentation and direct judicial authorisation. Nev-
ertheless, the aforementioned constitutional and con-
vention provisions guarantee the right to privacy and
stipulate that any interference must be lawful, propor-
tionate, and sanctioned by a court. Consequently, ma-
terials collected through informant networks may be
classified as unlawful intrusions into private life and
deemed inadmissible by the court.

Temporal conflicts arise from the simultaneous
operation of old and new legal provisions when corre-
sponding amendments to related laws have not been
introduced. An example of a temporal conflict affect-
ing intelligence-gathering during the investigation of

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
2 Law of Ukraine No. 2135-XII “On Operational and Investigative Activities”. (1992, February). Retrieved from https://zakon.rada.gov.ua/

3 Law of Ukraine No. 1280-IV “On Telecommunications”. (2003, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1280-

*Order of the Ministry of Internal Affairs of Ukraine No. 761 “On Amendments to the Instruction on Organisation of Operational and
Investigative Activities and Covert Work by Operational Units of the National Police of Ukraine”. (2020, October). Retrieved from https://

% Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/254%D0%BA/96-%D0%B2%D1%80.
¢ European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_ENG.
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official misconduct is the inconsistency between the
Criminal Procedure Code of Ukraine! and the Law of
Ukraine No. 2135-X11%3. Certain provisions of the more
recent Criminal Procedure Code, including those gov-
erning covert investigative actions, conflict with “On In-
telligence-Gathering Activitiy” law*, which was adopt-
ed over three decades ago and contains generalised
and ambiguous regulations. Parallel application of the
provisions of the Criminal Procedure Code and the “On
Intelligence-Gathering Activities” law increases the risk
of unconstitutional practices, court decisions declaring
certain evidence inadmissible, and state liability for vi-
olations of human rights, including those guaranteed by
the European Convention on Human Rights®.

The effectiveness of intelligence-gathering during
the investigation of economic crimes depends upon
the timely identification and elimination of legislative
conflicts. The complexity of this task lies in the exist-
ence of conflicts at different levels: horizontal, vertical,
and temporal. Legislative conflicts may be addressed,
among other means, through the analysis and adapta-
tion of intelligence-gathering practices from countries
operating under the continental system of justice.

International experience of intelligence-gather-
ing in the investigation of economic crimes. Coun-
tries with continental legal systems and well-estab-
lished practices in investigating economic crimes were
selected as the basis for comparative analysis. Cer-
tain elements of this international experience may be
adapted to improve intelligence-gathering activities in
Ukraine. As of 2023-2024, Germany witnessed a surge
in economic crime, partly attributable to the emergence
of advanced technological tools facilitating cybercrime
(Achim & Clement, 2023). This trend is illustrated by
the Federal Office for Information Security (2024) re-
port, which recorded that the number of new malicious
programmes capable of enabling economic offences
reached 350,000 in 2024. These data support the as-
sertion that effective intelligence-gathering is critical
for the timely detection and prosecution of economic
offences. Intelligence-gathering activities in Germany
are conducted in accordance with the laws and regula-
tions analysed below.

Particular attention in the conduct of intelligen-
ce-gathering activities in Germany is devoted to

cooperation, including at the international level.
Cross-border cooperation is regulated by international
legal instruments, facilitating the timely collection of data,
minimising the risk of data loss, and enhancing trans-
parency in intelligence operations across various levels.
The existence of an extensive legal framework,
focused on interdisciplinary and international coop-
eration, does not, however, guarantee the avoidance
of vertical and temporal legal conflicts, as illustrated
by the Wirecard case®. In 2020, it was discovered that
€1.9 billion, allegedly held in Philippine accounts by
the German fintech company, in fact did not exist (Jo et
al, 2021). Intelligence-gathering activities were con-
ducted under the Criminal Code of the Federal Republic
of Germany (§263, §266, §129)7, the Code of Criminal
Procedure of the Federal Republic of Germany?® (au-
thorising searches, telecommunications surveillance,
asset freezes, the use of undercover agents, and tech-
nical surveillance tools), and the GwG (the Anti-Money
Laundering Act)’. These activities uncovered fictitious
transactions through shell companies in Asia, falsified
reporting, and money laundering. Following large-scale
intelligence-gathering efforts, which involved special
units of the German police and customs service along-
side international structures in the Philippines, Dubai,
and Singapore, Wirecard’s CEO Markus Braun was ar-
rested. Wirecard’s Chief Operating Officer, Jan Marsalek,
remains internationally wanted, indicating shortcom-
ings in the effectiveness of the intelligence-gathering
response. Key criticism centres on the fact that the in-
telligence-gathering activities were initiated belatedly,
allowing the company to deceive regulators and au-
ditors over an extended period. The case nonetheless
served as a catalyst for financial regulatory reform and
for strengthening economic liability for criminal acts.
The aftermath also saw the expansion of the powers of
the Federal Financial Supervisory Authority (BaFin).
According to S. Mocetti & L. Rizzica (2023), the rela-
tively high level of economic offences in Italy, compared
with the European average, is partly attributable to so-
cio-cultural factors such as the entrenched presence of
mafia organisations at various levels of governance. The
existence of the mafia may, however, also be regarded as
a factor prompting the development of effective strate-
gies for investigating and prosecuting economic crimes.

! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

2 Law of Ukraine No. 2135-XII “On Operational and Investigative Activities”. (1992, February). Retrieved from https://zakon.rada.gov.ua/
laws/show/2135-12#Text.

3 Law of Ukraine No. 1280-IV “On Telecommunications”. (2003, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1280-
15#Text.

*Law of Ukraine No. 4651-VI “On Intelligence-Gathering Activity”. (1992, February). Retrieved from https://zakon.rada.gov.ua/laws/
show/2135-12#Text.

5 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_ENG.
¢ Judgment of the Munich Regional Court No. 5SHK 0 15710/20. (2021, December). Retrieved from https://www.wirecard.com/wp-content/
uploads/2023/08/Judgment-of-the-Munich-Regional-Court-I-dated-05.05.2022-5-HK-0-15710_20.pdf.

7 Criminal Code of the Federal Republic of Germany. (1871, May). Retrieved from https://www.gesetze-im-internet.de/stgb/.

8 Code of Criminal Procedure of the Federal Republic of Germany. (1950, September). Retrieved from https://www.gesetze-im-internet.de/stpo/.
9 Act of the Federal Republic of Germany “On the Tracing of Profits from Serious Crime”. (2017, June). Retrieved from https://www.gesetze-
im-internet.de/gwg_2017/BJNR182210017.html.
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One of the most high-profile corruption scandals
in Italy is the case involving Eni and Saipem®. The core
of the case revolves around allegations that Eni and
Saipem paid multi-million-dollar bribes to officials in
Nigeria, Algeria, and other countries to secure advan-
tageous contracts in the oil and gas sector between
2007 and 2010 (Hock, 2020). The intelligence-gather-
ing activities were conducted with the involvement of
agencies such as the Milan Public Prosecutor’s Office,
Finance Guard, National Anti-Corruption Authority,
Financial Intelligence Unit (Italy), and international
agencies from the United States and the United King-
dom. The large-scale intelligence-gathering effort en-
compassed multiple areas, including a financial inves-
tigation aimed at uncovering suspicious transactions
through offshore entities. Other efforts involved wire-
tapping phones and emails to gather evidence of inter-
nal coordination of illicit activities and international
cooperation with the United States, France, Algeria, and
Nigeria for evidence sharing. In addition to these meas-
ures, the investigation involved the use of undercover
agents to confirm the bribery channels and financial
monitoring to investigate money laundering through
front companies. As a result of the ongoing investiga-
tion, some officials from Saipem were convicted in Al-
geria. In 2021, an Italian court acquitted top managers
from Saipem and Eni, but both companies suffered
reputational damage and were forced to reform their
policies to mitigate the losses. Eni, for instance, restruc-
tured its internal control system to ensure compliance
with responsible business practices.

The examined case highlighted the effectiveness of
intelligence-gathering tools in combating transnational
corruption. The use of legislative mechanisms such as
Legislative Decree 231/2001? - a piece of Italian legis-
lation that introduced criminal liability for legal entities
for certain offences committed in their interest or for
their benefit — helped avoid horizontal conflicts in de-
termining responsibility for both individuals and legal
entities. The Saipem-ENI case also demonstrated the
potential for resolving vertical legal conflicts in manag-
ing international knowledge exchange during the inves-
tigation of economic crimes.

full-decision.pdf.

uploads/2021/03/231.ENG_.pdf.

uploads/2021/03/231.ENG_.pdf.
5Ibidem, 2001.

laws/show/2135-12#Text.
7 Ibidem, 1992.

uploads/2021/03/231.ENG_.pdf.

Law Journal of the National Academy of Internal Affairs, 15(2), 50-61

Shevchuk & Marchevskyi IRl

Recommendations for improving economic
crime investigations. The experiences of Germany
and Italy in investigating high-profile economic cases
provide insights into strategies for avoiding legal con-
flicts in the field of intelligence-gathering activities.
One recommended strategy involves harmonising the
legal frameworks for corporate responsibility in cases
of economic crimes. This strategy is based on the rec-
ognition that, until 2023, Germany lacked a specific law
on the criminal liability of legal entities (although the
new Law “On Strengthen Integrity in the Economy”?
had already been drafted), while Italy had Legislative
Decree No. 231/2001* in effect since 2001, which al-
lows for the prosecution of companies. Drawing on
the experience of various European countries, it is rec-
ommended to introduce a unified model of corporate
responsibility based on the principles of Legislative
Decree No. 231/2001° with clear standards for due
diligence, management accountability, and compliance
systems. In Ukraine, such a model could be established
based on the Criminal Procedure Code or the Law of
Ukraine No. 2135-XII° It is also recommended that the
provisions of the Law’ be aligned with the Criminal Pro-
cedure Code of Ukraine®. The existence of a temporal
legislative conflict is due to the emergence of new tech-
nologies and methods of pre-trial investigation, the use
of which requires clear legal regulation. Establishing a
unified model would help avoid horizontal legislative
conflicts and ensure impartial investigations and fair
accountability for both individuals and legal entities.

The analysis also demonstrates the lack of unified
approaches to corporate criminal liability, which creates
conditions conducive to high-profile economic scan-
dals. In Ukraine, the absence of a unified mechanism for
responsibility is manifested in the limited range of sanc-
tionsunder Article 96-3 of the CCU? for economic crimes.
The creation of a unified approach to corporate criminal
liability involves adapting European experience, par-
ticularly the adoption of a law on corporate criminal lia-
bility, akin to Italy’s Legislative Decree No. 231/20011.
It would also be beneficial to implement requirements
for anti-corruption compliance as grounds for miti-
gating or exempting liability for committed crimes.

! Judgment of the Milan Court No. 3055. (2021, March). Retrieved from https://www.eni.com/assets/documents/documents-en/opl-245-
2 Legislative Decree of the Republic of Italy No. 231. (2001, June) Retrieved from https://www.fomhudson.com/wp/wp-content/
3 Law of the Federal Republic of Germany “On Strengthen Integrity in the Economy”. (2020, August). Retrieved from https://dip.bundestag.

de/vorgang/gesetz-zur-st%C3%A4rkung-der-integrit%C3%A4t-in-der-wirtschaft/265689.
*Legislative Decree of the Republic of Italy No. 231. (2001, June) Retrieved from https://www.fomhudson.com/wp/wp-content/

¢ Law of Ukraine No. 2135-XII “On Operational and Investigative Activities”. (1992, February). Retrieved from https://zakon.rada.gov.ua/

8 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
? Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
10 Legislative Decree of the Republic of Italy No. 231. (2001, June) Retrieved from https://www.fbmhudson.com/wp/wp-content/
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The Wirecard case! further highlighted that al-
though interdisciplinary cooperation is a key factor in
effective intelligence-gathering activities, the absence
of clear functional distinctions between investigative
bodies creates confusion, increases the risk of infor-
mation loss, and prolongs the investigation process. In
the Wirecard case, for instance, there was confusion
over the responsibilities between the financial regu-
lator BaFin, the prosecutor’s office, and the financial
monitoring service. In contrast to their German coun-
terparts, Italian law enforcement agencies demon-
strated coordinated interaction between national and
international intelligence-gathering agents, leading
to the effective investigation of the high-profile trans-
atlantic scandal. At the national level, this interaction
took place between the Milan Public Prosecutor’s Of-
fice - the primary body leading the investigation on be-
half of the nation and initiating criminal proceedings
against the top management of ENI and Shell - and the
Italian Financial Police (Guardia di Finanza), which
conducted searches at ENI offices, seizing documents
and electronic correspondence?. At the international
level, interdisciplinary cooperation was document-
ed between Guardia di Finanza and law enforcement
agencies in Nigeria, notably the Economic and Finan-
cial Crime Commission, and the United Kingdom, in-
cluding the Serious Fraud Office. Access to witnesses
and data exchange was also facilitated through coop-
eration with the International Criminal Police Organi-
zation (INTERPOL). Based on the analysis of the Italian
experience, it is recommended to establish a unified
coordinating structure that clearly defines the roles of
control, supervision, pre-trial investigation, and intel-
ligence-gathering. This approach was successfully im-
plemented in Italy through the collaboration between
the Guardia di Finanza and the prosecution. In Ukraine,
this interaction should be ensured between the Na-
tional Police?, the Security Service of Ukraine (SBU)*,
the NABU?®, and the Bureau of Economic Security.

It is also recommended that the procedures
for intelligence-gathering activities be legislative-
ly enshrined while safeguarding human rights. This

full-decision.pdf.

show/2229-12#Text.

ua/laws/show/1698-18#Text.

laws/show/2135-12#Text.

codiceProceduraPenale.

recommendation is based on the understanding that
the use of certain intelligence-gathering procedures,
such as phone tapping, surveillance, or access to bank-
ing data, increases the risk of abuse by law enforce-
ment. In cases of human rights violations, specifically
those guaranteed by the Constitution® and the ECHR’,
authorities conducting intelligence-gathering activities
would gain access to evidence that could not be deemed
inadmissible in court. In Ukraine, the collection of ev-
idence within the framework of intelligence-gathering
activities is primarily regulated by the Law “On Intelli-
gence-Gathering Activities”® which is morally outdated
and does not consider the realities of the digital age,
such as the emergence of cloud storage or messaging
applications. In the Ukrainian context, the legislative
enshrinement of intelligence-gathering procedures
would require updating the laws governing such activ-
ities in line with European standards, clearly defining
permissible search methods, establishing mechanisms
for law enforcement accountability, ensuring basic hu-
man rights, and aligning with the practice of the Euro-
pean Court of Human Rights. The proposed changes are
influenced by the analysis of the German experience,
where intelligence-gathering activities are regulated
by §§ 100a-100g of the Criminal Code of the Federal
Republic of Germany?, focusing on proportionality and
judicial control. The experience of Italy was also con-
sidered, where the Code of Criminal Procedure of Italy'®
clearly defines the admissibility of covert measures un-
der the supervision of the prosecutor. Given legislative
realities of Ukraine, the adoption of a single, specialised
law on intelligence-gathering activities, harmonised
with the Criminal Procedure Code and the conventional
standards of the ECHR!?, is recommended. Establishing
an independent control mechanism for wiretapping us-
ing European standards is also advised. Avoiding both
horizontal and vertical legislative conflicts could be
achieved by developing a wiretapping control mecha-
nism based on the German model.

In addition to the recommendations already dis-
cussed, it would also be prudent to harmonise the pow-
ers of financial intelligence and investigation to prevent

! Judgment of the Munich Regional Court No. 5SHK 0 15710/20. (2021, December). Retrieved from https://www.wirecard.com/wp-content/
uploads/2023/08/Judgment-of-the-Munich-Regional-Court-I-dated-05.05.2022-5-HK-0-15710_20.pdf.
2 Judgment of the Milan Court No. 3055. (2021, March). Retrieved from https://www.eni.com/assets/documents/documents-en/opl-245-

3 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
*Law of Ukraine No. 2229-XII “On the Security Service of Ukraine”. (1992, March). Retrieved from https://zakon.rada.gov.ua/laws/

5 Law of Ukraine No. 1698-VII “On the National Anti-Corruption Bureau of Ukraine”. (2014, October). Retrieved from https://zakon.rada.gov.
¢ Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/254%D0%BA/96-%D0%B2%D1%80.
7 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_ENG.

8 Law of Ukraine No. 2135-XII “On Operational and Investigative Activities”. (1992, February). Retrieved from https://zakon.rada.gov.ua/

? Criminal Code of the Federal Republic of Germany. (1871, May). Retrieved from https://www.gesetze-im-internet.de/stgb/.
1 Code of Criminal Procedure of Italy. (1988, September). Retrieved from https://www.gazzettaufficiale.it/sommario/codici/

1 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d /echr/convention_ENG.
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vertical conflicts. The analysis of the M. Zlochevskyi'
case indicated a low level of practical interaction be-
tween financial monitoring services and law enforce-
ment agencies. Improved interaction can be achieved
by granting procedural status to analytical units, sim-
ilar to the UIF in Italy or the FIU in Germany. It is also
recommended that a mechanism for rapid response to
suspicious transactions identified within the frame-
work of financial monitoring be developed.

Avoiding vertical conflicts can also be achieved
through strengthening international agreements and
harmonisation with European Union law, particularly
in cases involving international crimes. The implemen-
tation of provisions of EU Directive No. 2014 /42 /EU? on
the confiscation of assets related to economic crimes is
recommended. Freezing and confiscating instruments
and proceeds from crime before a judicial verdict will
enhance the effectiveness of investigations into offshore
schemes, fraudulent contracts, or the non-appearance
of suspects. It is also proposed to use mechanisms for
mutual recognition of decisions and evidence within EU
cooperation and INTERPOL, the effectiveness of which
was proven in the Saipem-ENI case.

Thus, the existence of horizontal, vertical, and tem-
poral conflicts reduces effectiveness and prolongs the
investigation of economic crimes in Ukraine. The cases
under study indicate the need to revise the regulatory
and legal framework governing intelligence-gathering
activities in the investigation of economic crimes. The
analysis of experiences in certain European countries,
including Germany and Italy, provides insights into the
necessary changes in Ukrainian legislation and its fur-
ther harmonisation with European standards.

Discussion

The relevance of this study lies in the fact that resolv-
ing legislative conflicts will improve the financial crime
investigations and contribute to the economic develop-
ment of the country. The relevance of the study is con-
firmed by P. Maweu et al. (2024), who conducted a sta-
tistical analysis of the impact of anti-money laundering
policies on economic crime statistics in a sample of 39
commercial banks in Kenya. According to the research-
ers, the implementation of various investigation strat-
egies reduced the number of economic crimes in the
country’s banking sector by 33.1%. The relevance of the
study is also confirmed by P. Gerbrands et al. (2022),
who emphasised that the use of modern investigative
methods is effective in combating systemic economic
issues, such as money laundering. The alignment be-
tween this study and previous research indicates that
economic crime investigations can prevent recidivism
in the sector if certain conditions are met. According to
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S. Shah (2024), these conditions include the factors in-
volved in the investigation, particularly the tools used
and the level of awareness of investigators regarding
the application of these tools. A certain correspond-
ence exists between S. Shah’s (2024) ideas and the
perspective proposed in this study, which argues that
the current system of intelligence-gathering activities
in Ukraine for investigating economic crimes is insuffi-
ciently effective and requires further enhancement.
The study also noted the importance of resolving
conflicts and strengthening cooperation among vari-
ous bodies conducting intelligence-gathering activities,
a point confirmed by previous research. The impor-
tance of such cooperation was highlighted by O. Uliuti-
na (2021), who concluded that international collabora-
tion is an effective tool in the fight against transnational
organised crime, including in the economic sphere.
J. Socher (2022) analysed the German experience and
concluded that, despite certain national differences,
efforts to create an international legal framework are
effective for investigating economic crimes and pro-
viding equal access to justice. S. Ohinok & M. Kopyl-
chak (2024) examined the Ukrainian experience and
concluded that cooperation with international initia-
tives and organisations, such as MONEYVAL, FATF, and
the European Banking Authority, contributes to the ef-
fective investigation and combating of financial crimes,
such as money laundering. A. Golonka (2024) argued
that such cooperation is of particular importance in de-
veloping countries, as, without a clear legal framework,
they can easily become hubs for economic crime. The
ideas presented in previous studies underscore the im-
portance of recommendations for resolving institution-
al conflicts at the national and international levels.
Apart from the factors already mentioned, this
study examined the notion that certain horizontal con-
flicts, particularly the abuse of “plea agreements” affect
subsequent intelligence-gathering efforts, increasing
the risk of recidivism. Based on the M. Zlochevskyi
case, the conclusion was made that the absence of ir-
reversible punishment encourages further violations.
C. Yarana (2023) presented a similar perspective, ana-
lysing data from 317 companies listed on the Thai stock
exchange between 2015 and 2020. According to the
findings, which were based on a sample of 1,855 ob-
servations, four main groups of factors influenced eco-
nomic crime investigations: pressure, opportunity, ra-
tionalisation, and capability. In the context of this study,
the imperfection of Ukrainian economic legislation
can be viewed as an opportunity, as the motivation to
commit economic crimes increases when the severity
of potential punishment is lower. S. Patel et al. (2023)
highlighted the need for legislative changes and the

!Judgment of the Higher Anti-Corruption Court of Ukraine No. 991/1297/22. Retrieved from https://hacc-decided.ti-ukraine.org/en/

documents/112569718.

2 Directive of the European Parliament and of the Council No. 2014/42/EU “On the Freezing and Confiscation of Criminally Derived Funds
and Proceeds in the European Union”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/984_049-14?lang=en#Text.
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introduction of new initiatives aimed at reducing the
risk of economic offences, including money launder-
ing. A correlation was noted between the quoted rec-
ommendation and the idea presented in this study
regarding changes in legislation and judicial process-
es, alongside an increased focus on accountability for
committed crimes. K. Alblowi (2023) emphasised that
changes at the regional level, aimed at the effective in-
vestigation of economic crimes, could stimulate great-
er competitiveness and sustainable development both
nationally and internationally. This idea is particularly
relevant for Ukraine, which is striving to integrate into
the international legal framework.

The study also proposed the need to harmonise
Ukrainian legal frameworks regarding the investiga-
tion of economic crimes with European standards. The
relevance of this recommendation was confirmed in
previous studies, particularly by T.R. van Roomen &
B. De Jonge (2024). According to the cited research-
ers, the existence of unified investigation models fa-
cilitates cross-border access to and exchange of data
between law enforcement agencies, which is crucial for
mapping and preventing economic crimes, punishing
suspects, and confiscating criminally obtained assets.
The importance of harmonising national legal frame-
works with European standards was also emphasised
by M. Sal¢ius (2024), who argued that European com-
prehensive strategies, including asset confiscation
and the return of illegally obtained profits, are a pow-
erful tool in reducing the number of financial crimes
at national and transnational levels. Further compar-
ison with previously conducted studies demonstrates
some limitations of this study, including an insufficient
analysis of the moral and ethical aspects of the pro-
posed legal harmonisation. An overview of the moral
and ethical foundations of intelligence-gathering ac-
tivities in the investigation of economic crimes is of
paramount importance, as the right to dignified and
fair treatment of the individuals involved in a case is
emphasised in many previously cited documents. The
strategy proposed in this study for harmonising inves-
tigative actions with the requirements of the ECHR!
lacks practical recommendations, which constitutes a
considerable limitation. In contrast to this study, prac-
tical strategies for harmonisation had been thoroughly
examined, notably by D. Casaburo & I. Marsh (2024).
According to the cited experts, harmonisation involves
shifting the focus from punishing those guilty of com-
mitting financial crimes to supporting the victims.
This shift means that greater attention should be paid
to preventive strategies aimed at eliminating the root
causes of specific economic crimes.

Thus, numerous correspondences were found be-
tween the ideas presented in this study and those put

forward earlier. These correspondences confirm the rel-
evance and feasibility of the strategies suggested in this
paper to improve the effectiveness of intelligence-gath-
ering activities in the investigation of economic crimes.
Previous research also provides an understanding of
the factors that determine the implementation of these
strategies within the Ukrainian context. However, the
analysis conducted also indicated some discrepancies
between the current paper and earlier studies. The
key discrepancy is the absence of a detailed analysis
of the moral and ethical aspects of harmonising the le-
gal framework for investigating economic crimes with
European standards. The lack of understanding of the
moral and ethical aspects led to an absence of practi-
cal recommendations for harmonising the legal frame-
work of Ukraine for investigating economic crimes with
the broader European framework.

Conclusions

The study found that legislative conflicts of a horizon-
tal, vertical and temporal nature significantly compli-
cate the process of investigating economic crimes in
Ukraine. Such conflicts not only slow down the collec-
tion of evidence, but also create preconditions for the
inadmissibility of evidence in court, which, in turn, al-
lows offenders to avoid liability. An important factor is
the lack of consistency in legislation on the liability of
legal entities, the weak standardisation of mechanisms
for bringing them to criminal liability, and the lack of
clearly defined approaches to interdisciplinary cooper-
ation in the investigation of economic crimes. A sepa-
rate problem is the gap between Ukrainian norms and
European standards, which complicates international
cooperation and reduces the effectiveness of combating
transnational crimes.

A comparative analysis of the experience of Germa-
ny, Italy and Ukraine shows that Italy demonstrated the
highest efficiency in the field of intelligence and inves-
tigation of economic crimes. This is explained not only
by a more harmonised legal framework, but also by a
clear division of powers between competent authori-
ties, a coordinated structure focused on international
cooperation, and the effective application of special
laws, such as Legislative Decree No. 231/2001, which
provides for criminal liability of companies. Ukrainian
practice, despite the existence of institutions to combat
economic crimes, such as NABU, NAPC, SBU and BES,
continues to demonstrate a low level of effectiveness.
This is evidenced by the low conviction rate, the large
number of plea bargains that often result in fines, and
the low corruption perception index. As a result, there
is a risk of recurrence of crimes, reduced trust in the
law enforcement system, and undermined invest-
ment attractiveness of the state. In this context, the

I1 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_

ENG.
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adaptation of foreign experience aimed at eliminating of innovative technologies in the fight against economic
regulatory contradictions, improving interagency co- crimes are also promising areas.
ordination, legislating procedures for collecting intelli-
gence in a human rights-compliant manner, and updat-
ing Ukrainian legislation to meet the requirements of = None.
the digital age is of particular relevance. Implementa-
tion of such changes will help to increase the effective-
ness of investigations, strengthen the rule of law and  The study was not funded.
create a favourable environment for doing business.
Future research should concentrate of socio-cultur-
al factors affecting financial crime and the introduction  None.
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AHoTauia

[IpeacTraBiieHe JOC/ipKEHHA MaJlo Ha MeTi NpoaHaJi3yBaTU BIJIMB IOPU30HTAJbHUX, BEPTUKAJIbHUX I
TeMIOpaJIbHUX KOJII3i Ha NpOBeJleHHS OINepaTHBHO-PO3IIYKOBOI JiAJIBHOCTI Mif 4Yac po3CJifAyBaHHA
€KOHOMIYHMX 3JI04MHIB. /11 11bOTO OYy/JI0 BUKOPUCTAaHO METOJ, KOHTEHT-aHa/li3y [/ JOKTPHUHAJIBbHOIO
TJIyMayeHHS eKOHOMIYHUX 3JI0YMHIB 1 BiJIOBiJa/IbHOCTI 3a IX yYMHEHHS, a TaK0X METOJ Keuc-cTazi AJis
BUBYEHHS 0COGJIMBOCTEH IPOBe/IeHHS ONlepaTUBHO-PO3IIYKOBOI AisiibHOCTI B YKpaiHni, Himeuuuni Ta ITanii. Ha
nificTaBi pe3ysibTaTiB NOPiBHAJIBHOIO aHai3y cPOPMy/IbOBAHO BUCHOBOK, 1110 B ITasil 3a6e3neyeH0 HalBUILY
edeKTUBHICTb pO3C/ilyBaHHS eKOHOMIYHHUX 3JI0YMHIB, 30KpeMa TpaHCHaLlioHa/IbHUX. Huk4a epeKTUBHICTD Y
HimewunHi i YkpaiHi 06yMoBJieHa HasIBHICTIO 3aKOHO/IAaBYMX KOJIi3iH, 3 IKUX HaW4acTille JOKyMeHTOBaHUMU
Oy/JIM: HeAOCTAaTHs TapMOHi3allid NMPaBOBUX MeX I0J0 KOPIOPAaTUBHOI BiJMOBiZaJbHOCTI 3a BYHHEHI
€KOHOMIYHi 3JI0YMHH, Bi/ICYTHICTb YHi}iKOBaHUX MiAXOAIB /10 KpUMiHAIBbHOI BiZNOBiAAIbHOCTI OPUJUIHUX
0cib, HeompanbOBaHICTh 3acaf, MiKAUCUUILIIHAPHOI B3aEMOZIl B po3C/ilyBaHHI €KOHOMIYHUX 3JIOYHHIB i
HEeBiZMOBIi/IHICTh aclleKTiB Hal[iOHAJbHOI HOPMAaTUBHO-IPABOBOI 623U YHiBepcaJbHUM CTaHjapTaM. 3 OISy
Ha BHOKpeMJIeHi Ipo6JieMH, 3alpollOHOBAHO TaKi CK/IaZoBi cTpaTerii yHUKHEHHS] 3aKOHO/ABYMX KOJIi3il y
po3cJiflyBaHHI eKOHOMIYHHUX 3/I0YMHIB: YIPOBa/pKeHHsI yHidikoBaHOI MoJiesi po3c/iilyBaHHS eKOHOMIYHUX
3JIOYMHIB; GOPMYJIIOBaHHS YHiBepCAJbHUX BUMOT [0 aHTHKOPYILIMHOIO0 KOMILJIAEHCY; CTBOPEHHS E€AUHOI
KOOPAWHALLIMHOI CTPYKTYPU Ha 3a0XOUEHHSI MIKAUCUUIIIHAPHOI B3aEMO/II Mi>k opraHaMu po3cCJilyBaHHS;
3aKOHOJaBYe 3aKpillJieHHA NpoLeAyp PpO3CailyBaHHA 3 aKLEHTOM Ha IpaBa JIIOAWHU; TapMOHi3auida
YKpPaiHCbKOT0 3aKOHO/ABCTBa 3 EBPONENCHKUM Yy PO3C/iyBaHHI €eKOHOMIYHUX NpaBonopyuenb. OTpuMaHi
pe3yJIbTaTH MOKe OYTH BUKOPUCTAHO /IJ1s1 MOKPAI[eHHs CTATUCTUKU PO3CJIi/[yBaHHSl €eKOHOMIYHUX 3/I0YUHIB
B YKpaiHi Ta CTBOpeHHA PiBHUX i CHPUATIMBUX YMOB [JI/11 BeZleHHA [OCIOJapChKoi AiA/IbHOCTI
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Abstract

The purpose of the study was to analyse the impact of the national legislation of EU member states on the
powers of the European Central Bank and identify legal conflicts and overlaps of competencies between it and
national financial regulators. To achieve this goal, special legal methods were used, in particular, comparative
legal analysis, formal legal method, system approach method, and legal modelling method. The study showed
thatthere are significantlegal conflicts between national legislation and regulatory mechanisms of the European
Union regarding the supervisory powers of the European Central Bank. Overlaps in the functions of national
financial regulators and the European Central Bank were revealed, which can lead to legal contradictions and
inefficient functioning of supervisory institutions. The analysis of coordination mechanisms between national
regulators and the European Central Bank has shown that the lack of a unified approach to the implementation
of European norms in national legislation creates legal difficulties in the harmonisation of financial law. It was
also revealed that the existing mechanisms of interaction between the European Central Bank and national
regulators need to be improved, in particular, in the field of supervision of systemically important banks. The
analysis helped to formulate recommendations for strengthening coordination of supervisory functions of the
European Central Bank and national regulators, and to suggest ways to eliminate legal conflicts and overlaps
of powers. The proposals developed included improving information exchange mechanisms, expanding the
role of the European Central Bank in overseeing the banking sector, and creating effective legal mechanisms to
resolve contradictions between European and national financial supervisors

Keywords:
banking supervision; harmonisation; coordination; supervisory mechanism; financial stability

Introduction

The relevance of the study is conditioned by the need
to ensure consistency between the national legislation
of the member states of the European Union (EU) and
the legal norms governing the activities of the Europe-
an Central Bank (ECB). The conditions for the function-
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ing of the ECB directly depend on the legal framework
established both at the EU level and within individual
states. Despite the harmonisation of financial regula-
tion, there are still cases of regulatory disagreements
that may affect the implementation of monetary
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policy, banking supervision, and ensuring financial sta-
bility. The presence of such contradictions complicates
decision-making, creates legal uncertainty and poten-
tial risks to the stability of the EU financial system. In
particular, the differences may relate to the scope of
banking regulation, the procedure for supervision of
financial institutions, macroprudential control proce-
dures, and mechanisms for sharing responsibility be-
tween the ECB and national regulators. This can lead to
fragmentation of the regulatory environment, reduced
effectiveness of monetary policy, and difficulties in re-
sponding to crisis situations.

The harmonisation of legal norms within the EU is
a prerequisite not only for ensuring the stability of the
eurozone, but also for enhancing financial integration
and strengthening the single market. Identifying and
analysing such legal differences helps to assess their
impact on the ECB’s activities and consider possible
ways to improve regulation in this area. The scientif-
ic discourse actively considers various aspects of the
interaction of national and supranational regulatory
mechanisms, but there are still a number of unre-
solved issues regarding potential legal conflicts and
overlaps of functions.

The role of market discipline and macroprudential
policy in ensuring the stability of banks is the subject
of research by F.A. Matos et al. (2024). They concluded
that the effectiveness of financial regulation largely de-
pends on a combination of national and supranation-
al control mechanisms, which confirms the need for
a detailed analysis of the interaction of national legal
norms with the ECB’s regulatory policy. P-L. Tseng &
W.-C. Guo (2022) investigated the impact of the pres-
ence of state-owned banks in the financial system on
the level of risky operations of private banks. The re-
searchers found that in conditions of mixed markets,
state-owned banks can act as a stabilising factor, but
at the same time create potential challenges for a sin-
gle financial policy, since their activities are regulated
mainly at the national level.

Macroprudential regulation under conditions of
uncertainty requires an adaptive approach, which was
confirmed by the findings of Z. Venter (2022). The re-
searcher emphasised that different legal models can
both enhance the stability of the banking system and
lead to legal conflicts between the ECB and national
regulators. M.A. Lépez & M.D.L.L. Matea (2020) ana-
lysed the mortgage valuation system in Spain and its
international counterparts, conducting a comparative
review of practices in different jurisdictions. They em-
phasised the role of regulation in ensuring financial
stability and stressed the importance of clear criteria
for evaluating collateral to reduce systemic risks. The
study also examined the mechanisms of regulatory
control over mortgage lending that have an impact on
the overall macroprudential policy and sustainability
of the banking system.
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In times of systemic crises, the effectiveness of
macroprudential policies becomes particularly impor-
tant. TEA. Matos et al. (2023) analysed their impact
on bank sustainability during the COVID-19 pandemic.
The researchers evaluated the effectiveness of buffer
capital regulation and mechanisms for limiting credit
risk, noting that the level of integration of banks into
the global financial system affects the effectiveness of
such measures. C. Wang & Y. Lin (2021) investigated
the impact of bank income diversification on risk levels
in the Asia-Pacific region. The researchers found that
different approaches to banking regulation can lead to
an uneven distribution of risks in the financial system,
which is relevant for studying legal conflicts between
the ECB and national regulators.

Ukrainian researchers also addressed issues of
macroprudential regulation. O. Antnonyuk (2020)
analysed macroprudential policy tools, focusing on
their use in Ukraine, which allowed drawing parallels
with the ECB mechanisms. L. Zherdetska & M. Kam-
bur (2021) conducted a macroprudential analysis of
the banking sector of Ukraine, identifying factors that
can affect the stability of the financial system. Research
by V.V. Kovalenko & N.V. Radova (2019) on monitoring
the financial stability of the banking system of Ukraine
was also valuable for understanding the problems of
regulatory interaction. The EU’s experience in imple-
menting macroprudential measures is valuable for fur-
ther financial reforms. 0.M. Oliynyk (2019) examined
the main regulatory tools, in particular, counter-cyclical
capital buffers and measures to control financial risks.
The researcher reviewed the effectiveness of macro-
prudential measures introduced by the European Cen-
tral Bank and assessed their adaptability in the nation-
al economies of EU member states. Special attention
was paid to the prospects for implementing these ap-
proaches in the financial system of Ukraine. A. Tsvyetk-
ov (2024) showed that the EU banking sector still faces
challenges, including low profitability and problems in
cooperation between banks and government agencies

The analysis of scientific sources showed that con-
siderable attention was paid to the issues of macropru-
dential regulation, financial stability, and interaction
between public and private banks. However, aspects of
legal conflicts between national legislative norms and
ECB regulatory policies have not been sufficiently inves-
tigated. This creates the need for a systematic analysis
of the impact of the national legislation of EU member
states on the competence of the ECB, which will identify
problematic aspects and potential ways to resolve them.

The purpose of the study was to analyse possible
conflicts and overlaps between national legal norms
and the ECB’s regulatory policy. The objectives of the
study were: to review the national legislation of the
EU member states concerning the activities of central
banks and financial regulation; to carry out a systemat-
ic analysis of national and supranational legal norms to
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identify possible conflicts and overlaps between them;
to classify identified conflicts and overlaps by areas of
activity and the nature of their impact on the function-
ing of the ECB.

Materials and Methods

The study of the impact of the national legislation of the
EU member states on the powers of the ECB was carried
out based on the use of special legal methods, which al-
lowed for a comprehensive approach to the analysis of
legal conflicts and overlap of powers between the ECB
and national regulators. The mechanisms of coordina-
tion of supervisory powers between the ECB and na-
tional financial control bodies were analysed using the
example of Germany, France, and Poland. The choice of
these countries was explained by their impact on the
EU financial system, differences in legal regulation and
the role of their central banks in banking supervision
processes. Germany was chosen as a country with one
of the largest banking systems in Europe and a power-
ful regulatory body, the Federal Financial Supervisory
Authority (BaFin), which oversees financial institutions
together with the Bundesbank. France was considered
because of its active participation in shaping European
financial policy, and the activities of the French Pru-
dential Supervision and Resolution Authority (ACPR),
which coordinates supervision with the ECB. Poland
was chosen as an example of a state in Central and East-
ern Europe that is not part of the eurozone, but actively
implements EU regulations through the activities of the
Financial Supervision Commission (KNF) and the Na-
tional Bank of Poland.

The main method of research was comparative
legal analysis, which was used to assess the compli-
ance of the national banking legislation of individual
EU member states with EU regulations governing the
activities of the ECB. Within the framework of this

www.gesetze-im-internet.de/findag/BJNR131010002.html.
?Monetary and  Financial Code. (2001, January).
LEGITEXT000006072026/2001-01-01.

Retrieved

method, the provisions of legislative acts of Germany,
France, and Poland were compared with the main in-
ternational and European regulatory documents. The
formal legal method was used for a detailed analysis of
the structure and content of key regulatory legal acts
regulating the activities of financial institutions and
banking supervision in Germany, France, and Poland.
The main documents for the analysis were: Law on the
Federal Financial Supervisory Authority (Financial Ser-
vices Supervision Act - FinDAG)?, Monetary and Finan-
cial Code?, Law No. 2010-1249 “On Banking and Finan-
cial Regulation”®, Act on the National Bank of Poland*,
Act on Financial Market Supervision®, Basic Law for
the Federal Republic of Germany®, Banking Act (Kred-
itwesengesetz - KWG)’, Constitution of the Republic
of Poland?, Directive No. 2013/36/EU of the European
Parliament and of the Council “On Access to the Activity
of Credit Institutions and the Prudential Supervision of
Credit Institutions”, Act on the Restructuring of Coop-
erative Banks and the Bank Gospodarki ZywnoS$ciowej
and on Amending Certain Acts'’, Protocol (No. 4) on the
Statute of the European System of Central Banks and of
the European Central Bank!!, Agreement Between the
European Central Bank and the National Central Banks
of the Member States Outside the Euro Area Laying
Down the Operating Procedures for an Exchange Rate
Mechanism in Stage Three of Economic and Monetary
Union'?, Opinion of the European Central Bank “On a
Draft Law Abolishing the State Guarantee Provided
in Connection with Emergency Liquidity Assistance
(CON/2016/55)"*3. The study included an analysis of
the rules defining the boundaries and mechanisms of
interaction between the ECB and national financial reg-
ulators, and legal provisions that create possible con-
flicts and overlaps of powers in this area.

The study used the analysis of court decisions to
assess the interaction of national legal systems with

! Law on the Federal Financial Supervisory Authority (Financial Services Supervision Act - FinDAG). (2002, April). Retrieved from https://

from  https://www.legifrance.gouv.fr/codes/texte_lc/
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3 Law of France No. 2010-1249 “On Banking and Financial Regulation”. (2010, October). Retrieved from https://www.legifrance.gouv.fr/
loda/id/JORFTEXT000022940663.

* Act on the National Bank of Poland. (1997, August). Retrieved from https://nbp.pl/o-nbp/akty-prawne-i-dokumenty/ustawa-o-nbp/.

SAct on Financial Market Supervision of Poland. (2006, July). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/
WDU20061571119/U/D20061119Lj.pdf.

¢ Basic Law of the Federal Republic of Germany. (1949, May). Retrieved from https://www.gesetze-im-internet.de/gg/BJNR000010949.html.
7 Banking Act of the Federal Republic of Germany. (1961, July). Retrieved from https://www.gesetze-im-internet.de/kredwg/BJNR008810961.
html.

8 Constitution of the Republic of Poland. (1997, April). Retrieved from https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm.

° Directive of the European Parliament and of the Council No. 2013/36/EU “On Access to the Activity of Credit Institutions and the Prudential
Supervision of Credit Institutions”. (2013, June). Retrieved from https://eur-lex.europa.eu/eli/dir/2013/36/0j/eng.

10 Act on the Restructuring of Cooperative Banks and the Bank Gospodarki Zywno$ciowej and on Amending Certain Acts. (1994, June).
Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19940800369/U/D19940369Lj.pdf.

11 Protocol (No. 4) on the Statute of the European System of Central Banks and of the European Central Bank. (2016, June). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12016M /PRO/04.

12 Agreement Between the European Central Bank and the National Central Banks of the Member States Outside the Euro Area Laying Down
the Operating Procedures for an Exchange Rate Mechanism in Stage Three of Economic and Monetary Union. (2006, March). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32006X0325(01)&from=cs.

13 Opinion of the European Central Bank “On a Draft Law Abolishing the State Guarantee Provided in Connection with Emergency Liquidity
Assistance (CON/2016/55)”.(2016, November). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT /?uri=celex:52016AB0055.
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supranational EU norms. In particular, an important
case for understanding the limits of central bank inde-
pendence and the impact of national legislation was the
Judgment of the Court (Grand Chamber) Proceedings
Brought by Heinrich Weiss and Others?, examined by the
German Federal Constitutional Court (BVerfG). The use
of the case study method allowed tracing real legal con-
flicts and their impact on national financial regulators.

In addition, the legal modelling method was ap-
plied, which helped to assess possible scenarios for the
development of the EU regulatory policy in the field of
banking supervision and interaction of the ECB with
national regulators in the context of further integration
of the EU financial market. In particular, the study ex-
amined the prospects for improving the mechanisms
for coordinating powers between the ECB and nation-
al regulators, eliminating conflicts in law enforcement,
and improving the effectiveness of implementing finan-
cial supervision policies.

Results

Legal status of the ECB in the context of the Euro-
pean Union. The establishment of the European Sys-
tem of Central Banks (ESCB) was a key legal step in the
development of the European Union, which led to the
creation of new institutional mechanisms for managing
monetary policy and transforming the legal status of
national central banks of the eurozone member states.
As aresult, national banks lost some of their autonomy,
becoming part of the EU’s unified financial structure,
which guarantees their independence from national
governments and regulators.

The legal status and powers of the ESCB are de-
termined by a number of key treaties of the European
Union, in particular, the Treaty on European Union?
Treaty of Amsterdam Amending the Treaty on Euro-
pean Union, the Treaties Establishing the European
Communities and Certain Related Acts?, Treaty of Nice
Amending the Treaty on European Union, the Treaties
Establishing the European Communities and Certain
Related Acts*, the Treaty of Lisbon Amending the Trea-
ty on European Union, and the Treaty Establishing the
European Community®. The central regulatory act gov-
erning the operation of this system is Protocol (No. 4)5,
which is annexed to the Treaty on European Union as an
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integral part of it. According to Article 127 of the Treaty
on European Union, the primary goal of the ESCB is to
ensure price stability in the eurozone, which is the main
prerequisite for sustainable economic development
and integration of the financial markets of the member
states. The ESCB’s activities are based on the principles
of an open market economy, competition, and efficient
allocation of financial resources, which is stipulated in
Article 119(3) of the Treaty on European Union.

The key tasks of the ESCB include the definition
and implementation of the EU common monetary pol-
icy, the implementation of operations in the foreign
exchange market, the management of official foreign
exchange reserves of member states, ensuring the ef-
fective functioning of payment systems, and promoting
the stability of the financial system and the effective im-
plementation of banking supervision (Protocol (No. 4)
on the Statute’). According to Article 127 of the Treaty
on European Union?, the ESCB plays an important role
in ensuring the proper functioning of financial institu-
tions by establishing common regulatory norms and
providing recommendations on prudential supervision.

The European Central Bank is the central body in
the ESCB system that manages monetary policy and
coordinates the actions of national central banks. It
has the authority to provide instructions to the central
banks of its member countries, ensuring the implemen-
tation of a single policy in the field of financial regula-
tion. Despite the fact that the ECB is a separate legal en-
tity, it operates within the limits of the powers defined
by the Treaty on European Union’, and is subject to the
common goals and principles of the European Union.
National central banks, in turn, are required to perform
their functions in accordance with ECB directives and
decisions, which is stipulated in the ESCB’s statutory
documents (Pham et al., 2021).

Of particular importance are the EU secondary
law acts that regulate the activities of the ECB and the
ESCB. Such acts include regulations, directives, deci-
sions, recommendations, and conclusions adopted by
the European Central Bank within its competence. They
are binding on the member states of the eurozone and
define the legal framework for the activities of national
central banks. An important mechanism of legal regula-
tion is also intrasystem agreements, which are adopted

! Judgment of the Court (Grand Chamber) in Case No. C-493/17 “Heinrich Weiss and Others”. (2018, December). Retrieved from https://
curia.europa.eu/juris/liste.jsf?language=en&num=C-493/17.

2Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0]:J0C_1992_191_R_0001_01.
3 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European Communities and Certain Related
Acts. (1997, November). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:11997D/TXT.

*Treaty of Nice Amending the Treaty on European Union, the Treaties Establishing the European Communities and Certain Related Acts.
(2001, March). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12001C/TXT.

Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European Community. (2007, December).
Retrieved from https://eur-lex.europa.eu/eli/treaty/lis/sign/eng.

5 Protocol (No. 4) on the Statute of the European System of Central Banks and the European Central Bank. (2016, June). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12016M /PRO/04.

7 Ibidem, 2016.

8Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0]:J0C_1992_191_R_0001_01.
° Ibidem, 1992.
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exclusively within the framework of the ESCB’s activi-
ties. For example, the Agreement Between the Europe-
an Central Bank and the National Central Banks of the
Member States Outside the Euro Area Laying Down the
Operating Procedures for an Exchange Rate Mechanism
in Stage Three of Economic and Monetary Union® sets
out the operating procedures for the exchange rate
mechanism within the third stage of Economic and
Monetary Union. All these legal acts are aimed at ensur-
ing effective coordination between national and supra-
national financial institutions.

The European system of Central Banks covers all
EU member states, regardless of whether they are part
of the eurozone. A distinction should be made between
eurozone member states and derogatory states that
have not switched to the euro. The latter include, in par-
ticular, Denmark, which has an official deviation from
the obligation to introduce the euro, and Poland, Hun-
gary, the Czech Republic, Sweden, Romania, and Bul-
garia, which still retain their national currencies. They
are not involved in making decisions on the EU’s single
monetary policy, but can cooperate with the ECB within
the framework of agreed mechanisms for coordinating
monetary policy and financial supervision. After join-
ing the eurozone, national central banks become full
participants in the Eurosystem, which plays a central
role in shaping the Union’s financial policy.

The ECB’s activities are financed by contributions
from the national central banks of the member states.
The share of each National Bank is determined based
on a special coefficient calculated considering the

country’s share in the total gross domestic product of
the EU and its demographic indicators. This ratio is re-
viewed every five years, which allows adapting the fi-
nancial system of the ESCB to changes in the structure
of the economies of member states. The participation of
non-eurozone countries in making decisions on a single
monetary policy is limited.

Thus, the legal status of the European system of
central banks and its key body - the European Cen-
tral Bank - is based on a comprehensive system of le-
gal norms of primary and secondary EU law. The ESCB
ensures the unity of the Union’s financial policy, pro-
motes economic stability and regulates the activities of
national central banks, forming a single monetary pol-
icy for the eurozone member states. The relationship
between the ECB and national banks is determined by
the principles of coordination and subsidiarity, which
ensures the effective functioning of the ESCB in the con-
text of multi-level financial integration of the EU.

Features of national legislation of EU member
states. Within the European Union, the legislative reg-
ulation of central banks is largely unified by the provi-
sions of the Treaty on the Functioning of the European
Union? and Protocol (No. 4)3. However, the national leg-
islation ofthe member states continues to play an impor-
tant role, which leads to differences in the interaction of
central banks with the ECB and in the level of their inde-
pendence. Analysis of the legislation of Germany, France,
and Poland allows identifying different approaches
to financial regulation and specifying mechanisms
that can affect the competence of the ECB (Table 1).

Table 1. Features of national approaches of Germany, France,
and Poland to financial regulation and interaction with the ECB

Germany

France

Poland

Legislative framework

Act on the German Bundesbank, Law on the
Federal Financial Supervisory Authority

Monetary and Financial Code,
Law No. 2010-1249

Act on the National Bank of Poland, Act on
Financial Market Supervision

Status of the central bank

Bundesbank is an independent institution,
but operates within the Eurosystem

Banque de France has relative autonomy, but
performs important government functions,
in particular, regarding financial stability

Narodowy Bank Polski (NBP) is independent,
but not part of the eurozone, so it has broader
internal powers

Cooperation with the ECB

The Bundesbank is one of the most
influential institutions in the ECB, and its
role is historically strong

Banque de France is an active participant in
the ECB’s policy, in particular, on financial
stability issues

Poland is not a member of the eurozone, so its
cooperation with the ECB is limited to advisory
mechanisms and macroeconomic monitoring.

Financial regulation

BaFin is responsible for regulating banks,
insurance companies, and capital markets

ACPR regulates the financial sector
accountable to the Bank of France

KNF exercises overall control over the financial
sector

TXT/?uri=legissum:4301854.

! Agreement Between the European Central Bank and the National Central Banks of the Member States Outside the Euro Area Laying Down
the Operating Procedures for an Exchange Rate Mechanism in Stage Three of Economic and Monetary Union. (2006, March). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32006X0325(01)&from=cs.

2Treaty on the Functioning of the European Union. (2017, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/

3 Protocol (No. 4) on the Statute of the European System of Central Banks and of the European Central Bank. (2016, Jube). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12016M /PRO/04.
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Table 1, Continued

Germany

France

Poland

Level of autonomy in monetary policy

Bundesbank operates within the ECB,
but historically has a strong position in
decision-making on the eurozone

Banque de France serves as an adviser to
the government, but also operates within
the ECB

NBP has its own monetary policy, as Poland
retains its own currency (PLN)

Source: compiled by the author based on Act on the German Bundesbankl; Law on the Federal Financial
Supervisory Authority?; Monetary and Financial Code?; Law No. 2010-1249% Act on the National Bank of Poland®;

Act on Financial Market Supervision®

Comparative analysis indicates that the main differ-
ence between the countries under study is the degree of
influence of national legislation on the activities of cen-
tral banks. Germany demonstrates the most stringent
model of central bank independence, which is stipulat-
ed in the Act on the German Bundesbank’, according to
which the Bundesbank operates independently of the
government and cannot receive instructions from the
federal government or other authorities. The Law also
stipulates that the central bank is required to perform
its functions exclusively within the framework of EU
and ECB legislation, which further limits the possibility
of government intervention.

France adheres to the model of a balanced ap-
proach, which is confirmed by the provisions of the
Monetary and Financial Code®. According to Arti-
cle L141-1, the Bank of France is formally independent,
but has an obligation to advise the government on eco-
nomic and financial policy issues. In addition, according
to Law No. 2010-1249° the financial regulator ACPR,
accountable to Banque de France, performs superviso-
ry functions, while coordinating its activities with gov-
ernment agencies, which demonstrates a certain level
of government influence.

Poland, in turn, retains elements of state influ-
ence through the mechanisms of appointing the bank’s
management and coordinating monetary policy, which
is consolidated in the Act on the National Bank of Po-
land™. According to Article 9, the President of the Na-
tional Bank of Poland is appointed by the President

www.gesetze-im-internet.de/findag/BJNR131010002.html.
3Monetary and Financial Code of France. (2001,
LEGITEXT000006072026,/2001-01-01.

loda/id/JORFTEXT000022940663.

WDU20061571119/U/D20061119Lj.pdf.

LEGITEXT000006072026/2001-01-01.

loda/id/JORFTEXT000022940663.

WDU20061571119/U/D20061119Lj.pdf.
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January).

of Poland with the consent of the Sejm, which creates
opportunities for political influence. Additionally, ac-
cording to the Act on Financial Market Supervision'?,
the KNF, which regulates the financial sector, has sig-
nificant powers, but its leadership is also appointed by
government agencies, which indicates a certain level of
coordination with government agencies. This confirms
that Poland has not yet completed the process of inte-
gration into the eurozone and remains more flexible in
implementing national policies. These differences are
important for understanding how national legislation
can influence the implementation of the ECB’s mone-
tary policy and the effectiveness of its regulatory func-
tions within the EU.

The national legislation of Germany, France, and
Poland contains provisions that directly or indirectly
affect the powers of the European Central Bank, de-
fining the boundaries of interaction between national
regulators and supranational financial authorities. An
important feature is the different level of integration
of these countries into the European financial system
and the specific features of their legal approaches to
regulating the banking sector (Poghosyan, 2020). In
Germany, the main provisions on financial regulation
and cooperation with the ECB are contained in the Act
on the German Bundesbank'?, which defines the role
of the Bundesbank as a body operating within the Eu-
ropean system of central banks. Moreover, this law re-
tains significant financial supervisory powers for Bun-
desbank, which, despite its integration into the ESCB,

! Act on the German Bundesbank. (1957, July). Retrieved from https://www.gesetze-im-internet.de/bbankg/BJNR007450957.html.
2 Law on the Federal Financial Supervisory Authority (Financial Services Supervision Act - FinDAG). (2002, April). Retrieved from https://

Retrieved from https://www.legifrance.gouv.fr/codes/texte_Ic/

*Law of France No. 2010-1249 “On Banking and Financial Regulation”. (2010, October). Retrieved from https://www.legifrance.gouv.fr/

5 Act on the National Bank of Poland. (1997, August). Retrieved from https://nbp.pl/o-nbp/akty-prawne-i-dokumenty/ustawa-o-nbp/.
6Act of Poland on Financial Market Supervision. (2006, July). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/

7 Act on the German Bundesbank. (1957, July). Retrieved from https://www.gesetze-im-internet.de/bbankg/BJNR007450957.html.
8Monetary and Financial Code of United Kingdome. (2001, January). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/

 Law of France No. 2010-1249 “On Banking and Financial Regulation”. (2010, October). Retrieved from https://www.legifrance.gouv.fr/

10 Act on the National Bank of Poland. (1997, August). Retrieved from https://nbp.pl/o-nbp/akty-prawne-i-dokumenty/ustawa-o-nbp/.
1 Act on Financial Market Supervision of France. (2006, July). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/

12 Act on the German Bundesbank. (1957, July). Retrieved from https://www.gesetze-im-internet.de/bbankg/BJNR007450957.html.
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creates conditions for autonomous influence on do-
mestic financial stability policies. Banking Act! defines
the rules for the functioning of the banking system,
contains provisions on ensuring financial stability and
establishes banking supervision mechanisms that are
coordinated with the ECB, but simultaneously leave a
significant amount of authority to German regulators,
in particular BaFin. Law on the Federal Financial Super-
visory Authority? which regulates the activities of the
Federal Office of Financial Supervision, which cooper-
ates with the ECB in matters of regulatory control, but
retains a certain institutional independence.

France, unlike Germany, has a more centralised
model of financial regulation, which is defined by the
provisions of the Monetary and Financial Code?. This
regulatory act establishes the functions of Banque de
France as a key regulator of monetary policy, but in
the context of membership in the eurozone, its powers
largely depend on the decisions of the ECB. The Law
No. 2010-1249* establishes oversight mechanisms for
financial institutions and provides for France’s partic-
ipation in the Single Supervisory Mechanism (SSM),
which restricts the sovereignty of national regulators
in key financial control issues. The French financial
supervision system is concentrated in the activities of
the ACPR, which regulates banking activities and co-
ordinates with the ECB, but simultaneously maintains
direct links with government structures, which can
potentially affect the degree of independence from
pan-European monetary decisions.

A significant difference between Poland and Ger-
many with France is that this country is not a member
of the eurozone, which means that NBP retains full con-
trol over its domestic monetary policy in accordance
with the provisions of the Act on the National Bank of
Poland®. This legislation defines the independence of
the NBP in setting interest rates, regulating the money
supply, and managing the exchange rate of the national
currency. The Act on Financial Market Supervision® sets
the rules for the functioning of the KNF, which oversees
the banking sector and coordinates certain aspects
of regulation in accordance with EU requirements.

de/kredwg/BJNR008810961.html.

3Monetary and Financial Code of France.
LEGITEXT000006072026/2001-01-01.

(2001,

loda/id/JORFTEXT000022940663.

WDU20061571119/U/D20061119Lj.pdf.
curia.europa.eu/juris/liste.jsf?language=en&num=C-493/17.

TXT/?uri=legissum:4301854.

Although Poland does not delegate NBP directly to the
ECB’s single monetary policy mechanisms, national
regulations are being adapted to European directives,
in particular, through macroeconomic monitoring
mechanisms and cooperation with the European Sys-
tematic Risk Board (ESRB) (2025).

In Germany, the regulatory framework retains sig-
nificant institutional powers for Bundesbank, which al-
lows it to actively influence European Monetary Policy.
French law formally provides for the broad participa-
tion of Banque de France in the regulation of the finan-
cial system, but due to the centrality of decision-making
in the ECB, its actual autonomy is limited. Poland, while
remaining outside the eurozone, has an Independent
National Bank, whose legislative powers allow the
country to independently determine monetary policy,
which narrows the ECB’s influence on Poland’s finan-
cial sector compared to the eurozone states.

Analysis of conflicts and overlaps between
national and supranational legislation. Legal con-
flicts between the national laws of Germany, France,
Poland, and European Union regulations in the field
of financial regulation are a serious challenge for le-
gal integration within the eurozone. The main contra-
dictions arise due to differences in approaches to reg-
ulation of central banks, the division of competence
between national authorities and the ECB, and the
specifics of the implementation of European norms in
domestic legislation.

One example of legal conflicts between German
law and EU norms is the Judgment of the Court (Grand
Chamber) Proceedings Brought by Heinrich Weiss and
Others?, in which the German Federal Constitutional
Court (BVerfG) questioned the legitimacy of the Public
Sector Purchase Programme (PSPP) (European Central
Bank,n.d.). Themain contradictionarose dueto the con-
flict between Articles 123 and 127 of the Treaty on the
Functioning of the European Union®, establishing the
independence of the ECB in monetary policy, and Arti-
cle 20 Basic Law for the Federal Republic of Germany?,
which assumes that Germany retains state sovereign-
ty and restricts the powers of supranational bodies.

! Banking Act (Kreditwesengesetz - KWG) of Federal Republic of Germany. (1961, July). Retrieved from https://www.gesetze-im-internet.

2 Law on the Federal Financial Supervisory Authority (Financial Services Supervision Act - FinDAG) of Federal Republic of Germany. (2002,
April). Retrieved from https://www.gesetze-im-internet.de/findag/BJNR131010002.html.
January).

Retrieved from https://www.legifrance.gouv.fr/codes/texte_Ic/

*Law of France No. 2010-1249 “On Banking and Financial Regulation”. (2010, October). Retrieved from https://www.legifrance.gouv.fr/

5 Act on the National Bank of Poland. (1997, August). Retrieved from https://nbp.pl/o-nbp/akty-prawne-i-dokumenty/ustawa-o-nbp/.
6Act of Poland on Financial Market Supervision. (2006, July). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/

7 Judgment of the Court (Grand Chamber) in Case No. C-493/17 “Heinrich Weiss and Others”. (2018, December). Retrieved from https://
8Treaty on the Functioning of the European Union. (2017, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/

° Basic Law of the Federal Republic of Germany. (1949, May). Retrieved from https://www.gesetze-im-internet.de/gg/BJNR000010949.html.
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Article 3 of the Banking Act! establishes the inde-
pendence of the Bundesbank, but requires that nation-
al economic interests be respected. This has sparked a
conflict with Article 130 of the TFEU, which requires
national central banks not to receive any guidance from
national governments.Inits Headnotesto the Judgment
of the Second Senate?, the court ruled that the PSPP
exceeds the ECB’s mandate because its impact on na-
tional economies is not sufficiently justified, contrary
to the principle of proportionality (Article 5(4) of the
Treaty on European Union®). This has created the risk
of a precedent where domestic courts begin to assess
the lawfulness of supranational institutions’ actions.

France has a high level of harmonisation of national
legislation with EU norms, but some contradictions still
exist. Monetary and Financial Code* establishes broad
powers of the Bank of France, but they are limited by
the requirements of European Banking Supervision.
For example, Article L141-1 of the Monetary and Fi-
nancial Code defines the independence of Banque de
France, but it is not absolute, since the French govern-
ment has influence on decision-making processes. This
creates a legal conflict with Article 130 of the Treaty on
European Union® on the independence of central banks.

In the field of banking regulation, France faced
problems with the implementation of Directive
No. 2013/36/EU® regarding capital claims, in particu-
lar, in connection with the provisions of Articles L511-
41 and L511-42 of the Monetary and Financial Code’.
The requirements of French legislation provided for a
higher level of liquidity reserves for banks than estab-
lished by pan-European standards, which contradicted
the principle of harmonisation of financial regulation
within the EU. The issue sparked legal and regulatory

de/kredwg/BJNR008810961.html.

*Monetary and Financial Code of France.
LEGITEXT000006072026/2001-01-01.

(2001,

"Monetary and Financial Code of France.
LEGITEXT000006072026/2001-01-01.

(2001,

TXT/?uri=legissum:4301854.
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disputes between the French government and the
ECB in 2014. As a result of negotiations and legal as-
sessment, Order No. 2014-158 “Containing Various
Provisions for Adapting Legislation to European Un-
ion Law in Financial Matters”® was adopted to align
French regulations with the requirements of Directive
No.2013/36/EU of the European Parliament and of the
Council, while preserving certain national peculiarities
in the management of systemically important banks.

Poland, which is not a member of the eurozone, has
the largest number of conflict-of-laws rules in relations
with the EU, as it retains broader autonomy in finan-
cial regulation issues. The main problem is the conflict
between the Act on the National Bank of Poland® and
the Treaty on the Functioning of the European Union.
Moreover, Polish legislation contains a number of pro-
visions that duplicate European norms: for example,
the provisions of the Act on the Restructuring of Coop-
erative Banks and the Bank Gospodarki ZywnoS$ciowej
and on Amending Certain Acts!! contain similar criteria
for the rehabilitation of financial institutions, which are
already fixed in Directive No. 2014/59/EU*2.

In particular, Article 227 of the Constitution of the
Republic of Poland®® guarantees the independence of
the NBP, but the Act on the National Bank of Poland* in
Article 23 provides that the bank’s governor is appoint-
ed by a person approved by the President of Poland,
which contradicts Article 14.2 of Protocol (No. 4)%,
which stipulates that the heads of national banks
should be independent of political influence. This led to
a conflict with the ECB in 2016, when the Polish govern-
ment tried to change the procedure for appointing the
NBP governor, which was regarded as a violation of the
principle of central bank independence. In response,

! Banking Act (Kreditwesengesetz - KWG) of the Federal Republic of Germany. (1961, July). Retrieved from https://www.gesetze-im-internet.

2Headnotes to the Judgment of the Second Senate of the Federal Republic of Germany. (2020, May). Retrieved from https://www.
bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2020/05/rs20200505_2bvr085915en.html.

3Treaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0]:J0C_1992_191_R_0001_01.
January).

Retrieved from https://www.legifrance.gouv.fr/codes/texte_Ic/

STreaty on European Union. (1992, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0]:J0C_1992_191_R_0001_01.
% Directive of the European Parliament and of the Council No. 2013/36/EU “On Access to the Activity of Credit Institutions and the Prudential
Supervision of Credit Institutions”. (2013, June). Retrieved from https://eur-lex.europa.eu/eli/dir/2013/36/0j/eng.

January).

Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/

80rder of the Government of France No. 2014-158 “Containing Various Provisions for Adapting Legislation to European Union Law in
Financial Matters”. (2014, February). Retrieved from https://www.legifrance.gouv.fr/loda/id/JORFTEXT000028625279

9 Act on the National Bank of Poland. (1997, August). Retrieved from https://nbp.pl/o-nbp/akty-prawne-i-dokumenty/ustawa-o-nbp/.

" Treaty on the Functioning of the European Union. (2017, December). Retrieved from https://eur-lex.europa.eu/legal-content/EN/

11 Act on the Restructuring of Cooperative Banks and the Bank Gospodarki Zywno$ciowej and on Amending Certain Acts. (1994, June).
Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19940800369/U/D19940369Lj.pdf.

12 Directive of the European Parliament and of the Council No. 2014/59/EU “Establishing a Framework for the Recovery and Resolution of
Credit Institutions and Investment Firms”. (2014, June). Retrieved from https://eur-lex.europa.eu/eli/dir/2014/59/0j/eng.

13 Constitution of the Republic of Poland. (1997, April). Retrieved from https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm.

1* Act on the National Bank of Poland. (1997, August). Retrieved from https://nbp.pl/o-nbp/akty-prawne-i-dokumenty/ustawa-o-nbp/.

5 Protocol (No. 4) on the Statute of the European System of Central Banks and the European Central Bank. (2016, June). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12016M /PRO/04.
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the ECB in its Opinion of the European Central Bank®
pointed out the inconsistency of the proposed chang-
es with European legislation and highlighted the risks
of political influence on the NBP. As a result, the Polish
government revised its initiative, retaining the current
procedure for appointing the bank’s governor.

There were also significant conflicts during the im-
plementation of Directive No. 2014 /59/EU? on mecha-
nisms for resolving banking crises. Act on the Restruc-
turing of Cooperative Banks and the Bank Gospodarki
Zywno$ciowej and on Amending Certain Acts® requires
that decisions on the rehabilitation of financial insti-
tutions be made exclusively by the Polish Financial
Stability Committee, whereas Article 114 of Directive
No. 2014/59/EU provides for coordination of such ac-
tions with the ECB and the European Banking Supervi-
sion Authority (EBA).

Legal conflicts between the national laws of Ger-
many, France, Poland, and EU regulations in the field
of financial regulation are an important aspect of legal
integration within the eurozone. In the context of these
conflicts, it is advisable to classify them based on such
criteria as the independence of central banks, the im-
plementation of European norms, the economic inter-
ests of member states, and the coordination of national
and European bodies.

The first criterion on which the classification is
based is the independence of central banks. Within this
category, the main conflicts arise due to differences in
approaches to determining the degree of political in-
fluence on national institutions. The second important

criterion is the implementation of European
norms in national legislation. There are legal contra-
dictions here due to differences in the interpretation
and implementation of EU directives in national legal
systems. Legal conflicts between national norms and
European legislation in the field of financial regulation
demonstrate the complexity of integrating national
systems into the EU common economic space. In Ger-
many, the main conflicts are related to the definition
of the limits of competence of the ECB and national
institutions, which is revealed in case-law court cases.
France faces difficulties in harmonising national finan-
cial norms with European standards, especially in the
field of banking supervision and taxation. Poland, hav-
ing the status of a non-member country of the euro-
zone, demonstrates the greatest legal autonomy, which
causes numerous conflicts with the requirements of
the ECB and the norms of European law. The third clas-
sification criterion concerns the economic interests of
member states. Problems arise when national govern-
ments try to consider the specifics of their economic
interests, which may contradict the European prin-
ciples of integration and economic unity. The fourth
important aspect is the coordination of national and
European bodies. Legal conflicts may arise as a result
of differences in the distribution of competencies be-
tween national authorities and the European Central
Bank or other European institutions. Table 2 below
provides the main criteria for classifying legal con-
flicts, which help to better systematise these problems
and highlight the main aspects of their occurrence.

Table 2. Classification of legal conflicts in the field of financial regulation

Indicators

Characteristics

Political influence on central bank decisions

Independence

Different levels of central bank autonomy in national systems

of central banks

Defining the boundaries of political influence in financial policy

Partial or complete harmonisation of national laws with European legislation

Implementation

Difference in the interpretation and application of EU directives

of European standards

Problems in integrating European standards into national legal systems

Consideration of national economic priorities in monetary policy implementation

Economic interests

of member states

Differences in financial policy at the national level that contradict European requirements

Influence of national interests on the management of economic processes within the EU

Coordination of national
and European bodies

Distribution of competencies between national authorities and European institutions

Conflicts between national and European authorities regarding the regulation of financial markets and
banking activities

Problems in coordinating national and European financial strategies

Source: compiled by the authors based on D. Paravisini et al. (2023), J. Radoji¢i¢ & S. Marinkovi¢ (2023) and

E.J. Reite (2023)

As aresult, legal conflicts between the national leg-
islation of the EU member states and European norms

in the field of financial regulation demonstrate the need
for further unification of legal norms and more detailed

! Opinion of the European Central Bank “On a Draft Law Abolishing the State Guarantee Provided in Connection with Emergency Liquidity
Assistance (CON/2016/55)”.(2016, November). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT /?uri=celex:52016AB0055.
% Directive of the European Parliament and of the Council No. 2014/59/EU “Establishing a Framework for the Recovery and Resolution of
Credit Institutions and Investment Firms”. (2014, June). Retrieved from https://eur-lex.europa.eu/eli/dir/2014/59/0j/eng.

3 Act of Poland on the Restructuring of Cooperative Banks and the Bank Gospodarki Zywno$ciowej and on Amending Certain Acts. (1994,
June). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19940800369/U/D19940369Lj.pdf.
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adaptation of European standards to the specifics of na-
tional economic systems. This will ensure more effec-
tive integration of financial systems and minimise legal
contradictions, contributing to the stability and growth
of the EU common economic space.

Areas for improving interaction between the
ECB and national regulators. Considering the iden-
tified legal conflicts, it is advisable to highlight several
strategic areas for improving cooperation between the
ECB and National Financial Supervisory Authorities.
Firstly, a necessary step is to increase the level of co-
ordination between the ECB and national regulators
in the process of implementing European norms in
national legislation. The introduction of a unified ap-
proach to the harmonisation of financial law will re-
duce contradictions between EU norms and the legal
systems of individual states. To this end, it is advisable
to expand the ECB’s advisory role in developing nation-
al legislative initiatives, and improve the mechanisms
for information exchange between national regulators
and European institutions. Secondly, an important as-
pect is the expansion of the ECB’s authority to oversee
financial institutions. In the context of modern financial
integration, the existing regulatory mechanisms do not
always allow responding effectively to crisis phenome-
na, which requires strengthening the supervisory func-
tion of the ECB. One possible area is the introduction
of a Single Supervisory Mechanism that would give the
ECB the right to directly monitor systemically impor-
tant banks, regardless of their jurisdiction. Thirdly, it
is necessary to improve the mechanisms for allocating
competencies between the ECB and national regula-
tors. A clear definition of the limits of responsibility of
each body will help to reduce legal contradictions and
increase the efficiency of regulatory activities. In this
context, it is appropriate to develop a detailed regu-
lation of powers that should consider the specifics of
the financial systems of individual member states and
pan-European economic priorities. Fourthly, enhanced
cooperation under the joint oversight mechanism is
an important aspect. Since this mechanism plays a key
role in regulating the EU banking sector, it is necessary
to ensure its further development by improving joint
decision-making procedures, expanding opportunities
for national regulators to participate in strategic plan-
ning and strengthening responsibility for implement-
ing joint decisions. Fifthly, in order to minimise legal
conflicts, it is advisable to improve the mechanisms for
resolving contradictions between national and Europe-
an regulatory authorities. The creation of an effective
arbitration mechanism or a special commission for re-
solving financial and legal conflicts will help to reduce
the level of imbalance in law enforcement and build
trust between institutions. In general, improving in-
teraction between the ECB and national regulators re-
quires a comprehensive approach that combines legal,
organisational, and economic aspects. Optimising these
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processes will help to strengthen the EU’s financial sta-
bility, improve the effectiveness of regulatory policies,
and harmonise banking supervision within the com-
mon economic space.

Discussion

The results of the study confirmed the importance of
the national legislation of the EU member states as one
of the key factors influencing the powers of the ECB. The
analysis showed that macroprudential policy, which is
implemented through regulatory legal acts at the na-
tional level, plays a critical role in ensuring the finan-
cial stability of the banking system. This is consistent
with the conclusions of M. Ampudia et al. (2021), who
emphasised the importance of preventive regulatory
measures to minimise the likelihood of financial crises.
Their research showed that effective macroprudential
mechanisms integrated into national legislation can
mitigate systemic risks and prevent them from devel-
oping into crisis phenomena. In this context, the results
of this study confirmed that the presence in national
legal systems of provisions on increased requirements
for capital and liquidity of banks can significantly re-
duce the threat to the stability of the financial sector.

The analysis showed that adapting national reg-
ulatory approaches to EU standards is a complex and
ambiguous process that can create both opportunities
and threats to the functioning of the ECB. This corre-
lates with the findings of F. Franch et al. (2021), who
analysed the cross-border effects of macroprudential
regulation in the eurozone. They noted that the harmo-
nisation of national regulatory practices with suprana-
tional EU norms can have both positive and negative
consequences for the financial systems of individual
countries, depending on the level of their economic de-
velopment and the specifics of banking markets. This
study showed that the lack of unified approaches to
macroprudential regulation in EU member states leads
to conflicts between national and supranational norms,
which complicates the implementation of a single mon-
etary policy of the ECB.

In addition, the results of the study showed that the
level of integration of financial markets is influenced
by such key economic indicators as the short-term
and long-term interest spread. This was supported by
H.A. Ahmed & M.W.R. Khan (2022), who indicated a
link between the dynamics of the yield curve and bank-
ing risks. Their research showed that narrowing the
spread between short-term and long-term rates can
pose a threat to banks’ profitability, which increases
their risky behaviour. In the context of legal regulation,
this means that national legislation should consider the
risks associated with interest rate policies and create
conditions for stabilising the financial sector.

It was confirmed that global banks show differ-
ent models of capital allocation depending on their
localisation, which is consistent with the findings of
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C.D’Avino (2024),]. Kelly et al. (2019). In particular, the
analysis showed that large multinational banks have
advantages in accessing international capital markets
and can diversify their assets in different jurisdictions.
However, regional banks are more dependent on local
economic conditions and regulatory environments,
which creates problems in coordinating national and
supranational norms. This supports the hypothesis
that regional differences in financial regulation and
macroeconomic indicators influence banks’ strategic
approaches to capital allocation and Risk Management,
in particular, due to the need to comply with both local
legislation and international regulatory standards.

The findings indicate that the risks associated with
regulatory arbitration remain a significant problem
for the global banking system. This was confirmed by
B. Clark & A. Ebrahim (2022), D. Heller et al. (2025),
who reported that banks actively exploit regulatory
gaps and jurisdictional differences to minimise regu-
latory compliance costs. This situation arises due to
the lack of uniform mechanisms for interaction be-
tween national and supranational regulators, which
leads to overlap or, conversely, to the emergence of
conflicting requirements. This practice can create sys-
temic risks, especially during economic crises, when
the weaknesses of the financial system become more
pronounced. Given this, it is particularly important
to improve regulatory oversight mechanisms and
strengthen international coordination in the field of
financial regulation, which would reduce the level of
regulatory conflicts.

The analysis also showed that macroprudential
measures aimed at reducing risks in the banking sector
have a mixed impact on its stability. This is consistent
with the findings of F. Meuleman & R.V. Vennet (2022),
who analysed the relationship between macropruden-
tial and monetary policy. It was found that strict mac-
roprudential restrictions, such as increasing capital re-
quirements or introducing restrictions on lending, can
help strengthen financial stability. However, if there is
no consistency between international standards (e.g.,
the Basel Accords) and national legislation, individual
jurisdictions may impose excessive restrictions or, con-
versely, leave gaps in regulation, making it difficult to
ensure equal conditions for competition.

In the context of improving cooperation between
the ECB and national regulators, the results of this
study confirmed the need to increase the level of co-
ordination and the introduction of a Single Supervi-
sory Mechanism, which is an important step towards
the harmonisation of financial norms in the EU. Sup-
port for this idea was reflected in the study by F. Mc-
Cann & C. O’Toole (2019), who pointed out the need
to strengthen macroprudential policy in the context of
international financial integration and investigate its
impact on risky banking operations. In particular, the
researchers emphasised the importance of stable coor-

dination between countries to reduce financial crises
and increase the effectiveness of supervision.

As for the expansion of the ECB’s powers, the re-
sults of this analysis are consistent with the views ex-
pressed in the paper by D. Kuvshinov et al. (2022), who
emphasised the need to strengthen the central bank’s
monitoring functions in response to financial shocks.
The study added to the idea of the possibility of direct
supervision of systemically important banks, which
goes beyond the research of these researchers, who did
not focus on the need for centralised supervision.

Another important issue is to improve the division
of competences between the ECB and national authori-
ties, which, as shown by the analysis of E. Meuleman &
R.V. Vennet (2022), can significantly increase the effec-
tiveness of supervisory activities. It was noted that the
division of powers avoids legal contradictions, which
was confirmed by the conclusions of this study, which
proposed to develop detailed regulations to clarify the
responsibility of each body. The strengthening of co-
operation under the joint oversight mechanism pro-
posed in this study was also supported by L. Laeven &
F. Valencia (2020), J.E. Galan & M. Lamas (2025), who
emphasised the need to improve joint decision-making
processes to ensure the stability of the banking sector
in times of crisis. Their conclusions are more focused
on general principles, while the current study focuses
on specific mechanisms that will help to improve stra-
tegic planning.

Ultimately, considering the issue of resolving legal
contradictions between the ECB and national regulato-
ry authorities, the results of this study partially coin-
cide with the findings of PJ. Morgan et al. (2019) and
T.T. Le et al. (2022), who discussed the importance of
macroprudential policy regulation for reducing finan-
cial risks. However, the proposal to establish a special
commission to resolve financial conflicts is a new as-
pect that requires further study and clarification. Over-
all, the study confirms the importance of an integrated
approach to regulating financial relations in the EU and
points to key areas for improving interaction between
the ECB and national regulators. Comparison with ex-
isting studies shows that new solutions have been pro-
posed to improve the legal harmonisation and stability
of financial institutions within the EU.

Conclusions

The establishment of the ESCB was a key stage in the
integration development of the European Union, which
provided for the creation of effective institutional mech-
anisms for monetary management and the reorganisa-
tion of the legal status of national central banks of the
eurozone member states. This has led to a reduction
in the autonomy of national banks, which now operate
within a single financial system that guarantees inde-
pendence from governments and regulators. The legal
status of the ESCB and the ECB, defined by the main EU
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treaties, ensures price stability and economic integra-
tion. The ESCB performs numerous functions, including
monetary policy, foreign exchange operations, foreign
exchange reserve management, and banking supervi-
sion. A special feature is the operation of the ECB as a
central body that coordinates the actions of national
banks, establishing common regulatory norms. EU sec-
ondary law acts and intra-system agreements play an
important role in ensuring the legal regulation of the
ECB and ESCB. Cooperation with non-eurozone mem-
ber states is limited, but it still contributes to financial
coordination. Contributions from national banks that
finance the ECB’s activities confirm the importance of
balancing the economic performance of member coun-
tries. Consequently, the legal structure of the ESCB en-
sures the stability and efficiency of the single monetary
space, while simultaneously contributing to the inte-
gration and economic development of the EU through
coordination and cooperation between different levels
of financial institutions.

The findings on the legal conflicts between the na-
tional laws of Germany, France, Poland and the Europe-
an Union’s financial regulatory acts demonstrated sig-
nificant challenges for legal integration in the eurozone.
In particular, differences in the interpretation of the in-
dependence of central banks, and difficulties in imple-
menting European norms in national legislation, indi-
cate the need for further improvement of coordination
mechanisms between national and European bodies.
The specifics of national economic interests, which do
notalways coincide with the requirements of the EU, be-
come a source of legal conflicts, which makes it difficult
to achieve a single legal space in the financial sphere.
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Germany, France, and Poland have different ap-
proaches to balancing national autonomy and EU re-
quirements, which creates contradictions regarding the
independence of their central banks and the division of
powers between national and European institutions.
In the case of Germany and France, problems arise be-
cause of national legal norms that restrict or contradict
European standards, and Poland, given its status as a
country outside the eurozone, shows the greatest le-
gal autonomy, which also leads to numerous conflicts.

Overall, these conflicts point to the need for fur-
ther reforms to ensure greater harmony between na-
tional legal systems and EU regulations, which will
help to strengthen legal integration and stability in fi-
nancial regulation at the eurozone level. Prospects for
further research include extending the analysis to oth-
er EU member states, in particular, those that joined
after 2004, to assess their approaches to central bank
independence and integration into the European Cen-
tral Banking System. It is also expedient to conduct
empirical studies of the impact of court decisions on
the law enforcement practice of member states and
the mechanisms for adapting national legislation to
EU requirements.
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Tsvyetkov I

BnavB HaWlioHaNbHOMO 3aKOHOAABCTBA
nepxxaB-4neHiB €EC Ha NOBHOBa)XeHHHS
€BpPONENCbKOro LLleHTPa/llbHOro 6aHkKy:
aHani3 Konisin Ta pybénioBaHHA

AHApin LiBETKOB

KaHonoaTt iopuanyHmMx HayK

HaykoBo-OoCnigHWUI IHCTUTYT MPWMBATHOIO NpaBa i NIANPUEMHUMLTBA

iM. AkageMika .0 Bypyaka HauioHanbHOI akageMii MpaBoOBUX HayK YKpPaiHM
01042, Byn. IN. 3arpebenbHoro, 23A, M. Ku1iB, YKpaiHa
https://orcid.org/0000-0002-3239-322X

AHoTauia

MeToro gocikeHHsI 6YB aHaJIi3 BIUIMBY HAlliOHAJIbHOT'0 3aKOHOABCTBA Jlep>KaB — WwieHiB €EC Ha TOBHOBaXKeHHS
€BpoONeNchbKOro LeHTPaJIbHOIO GAHKY M BUSIBJIEHHS NMPAaBOBUX KOJI3iH Ta AyO6/I0BaHHS KOMIIETEHLIH Mix
HUM | HalioHaJIbHUMU GiHAaHCOBUMH peryasTopaMu. [l AOCATHEHHS Iji€] MeTH 3aCTOCOBAHO CIeljiaJbHi
IOpUAMYHI MeTOo/M, 30KpeMa IMOpiBHSAJIBHO-NPABOBUHN aHaJi3, ¢$OpMaJbHO-IOPUAUYHUM MeTOoJ, MEeTOoJ,
CACTEMHOrO MiX0Ay Ta MeTOJ NPaBOBOr0 MOJeJil0BaHHA. Jloc/i/PKeHHs 3acBiUMUJ/IO, 10 HasiBHI 3HaA4HI
MpaBoBi KoJi3il Mk HaliOHaJIbLHUMU 3aKOHOJABCTBAaMHU M PeryJsTOPHUMMU MexaHi3MaMHU EBpONEHCbKOTO
Cor3y, sKi CTOCYIOTbCS HarJsZ0BUX INOBHOBaXeHb EBPOIENCHKOro IleHTpaJbHOro 6aHKy. BusBiieHo
Ay6soBaHHS QYHKLIM HanjoHanpHUX (iHAHCOBUX peryJssaTopiB i EBponeicbKOro LieHTPaJbHOTO 6GaHKY,
110 MOXXe MPU3BOJUTH [0 NPABOBUX CymnepedHocTed Ta HeepeKTHBHOTo GYHKLIOHYBaHHS HArJsJ0BHUX
iHCTUTYTIB. AHa/ni3 MexaHi3MiB KoOpAMHALil MDK HaliOHaJBHUMM DperyjadaropaMu Ta EBpONeNlCcbKUM
I[eHTpaJbHUM 0AaHKOM JiaB IiJICTaBU CTBEPPKYBAaTH, 1[0 Bi/[CYTHICTh €AWHOrO MiAXOAY 0 iMILJIeMeHTalil
€BPONENCHKUX HOPM Y HallioHaJIbHe 3aKOHO/IaBCTBO YCKJIA/HIOE rapMoHi3aniro ¢piHaHcoBoro mpasa. Takox
3’s1COBaHO, 1[0 HasiBHI MeXaHi3MH B3aeEMOJil MK EBpONENChKHUM IeHTPAJIbHUM OGAHKOM i HalioOHAJbHUMU
peryJsiTopaMy NoTpebyoTh Y/ 0CKOHAJeHHs, 30KpeMa y cdepi Har/sAy 3a CUCTEMHO BaXKJIMBUMH GaHKaMHU.
3aiicHeHU# aHasli3 AaB 3Mory cOpMyJIIOBaTH PeKOMeHJalil 11010 MOCUIEeHHSI KOOPAWHALIl HarJIsaJ0BUX
JyHKIiH EBpONeNcbKOro LeHTPaJbHOro GaHKY M HalliOHaJbHUX PEryJsTopiB, a TAaKOX 3alpONOHYBAaTH
LIJISIXY JIJ151 YCYHEHHS NPaBOBUX KOJ1i3iM i 1y6J1r0BaHHS NOBHOBaXKeHb. Po3po6J1eHi mpono3uuii cnpsiMoBaHi Ha
ONTHUMIi3yBaHHs MexaHi3MiB 06MiHy iH$opMaliieto, po3mMpeHHs poJi EBponelcbKOro IeHTPaIbHOI0 6AHKY B
HarJs/i 3a 6aHKiBCbKHUM CEKTOPOM, a TAKOXX CTBOPEHHS ePpeKTHBHUX NPaBOBUX MeXaHi3MiB /Jis1 BUpilIeHHS
CylnepeyHOCTel MiX EBpONeMCbKUMH Ta Hal[ioOHAJIbHUMU opraHaMy ¢piHaHCOBOI'O HATrJsAAY

KnioyoBi cnoea:
0aHKiBCbKUH HarJIsi/; rapMOHi3allis; KOOpAWHaLlisl; HarJIAA0BUN MexaHi3M; piHaHCOBa CTabiIbHICTD
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Abstract

The relevance of the subject matter under investigation was due to the need to improve the methodology
for investigating criminal offences committed by military personnel in armed conflict. This will contribute
to the establishment of the rule of law by adhering to the norms of national legislation and international
legal standards for conducting hostilities and ensuring the protection of the civilian population during armed
conflict. The aim of the study was to form a comprehensive forensic characteristic of military personnel
exceeding their authority or official powers in order to develop effective and efficient mechanisms for their
investigation. The methodological toolkit of the study encompassed a complex of general scientific and special
methods that ensured a comprehensive study of the causes and conditions of military personnel exceeding
their authority and official powers, and also contributed to the formation of scientifically sound approaches
to their investigation, including: the comparative legal method for analysing legislative norms regulating legal
relations in the military sphere; the formal-logical method for clarifying legal definitions on the research
topic; the context analysis method for systematic processing of scientific approaches to investigating military
offences, and also the inductive method for generalising the obtained results. The main elements of the
forensic characteristic of the investigated criminal offence have been identified and analysed. These elements
are divided into general and special, or contextual. They include: the place, time, and period of commission
the unlawful acts, the identity of the offender, the purpose, motives, and conditions that contributed to the
commission of the criminal offence, the methods of implementing criminal acts (intentions), the identity
of the victim, the socially dangerous consequences of the offence, the degree of their danger, and also the
connection of the investigated criminal offence with actions that imply a different criminal legal qualification
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or exclude criminal liability for the committed act. The scientific significance of the obtained results lies in
the improvement of the f ve as a basis for creating methodological guidelines for investigating these types of

criminal offences

Keywords:

serviceman; military criminal offences; military discipline; forensic analysis; military legal relations; criminal
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Introduction

The concept of forensic characteristics is not new in
legal literature. It developed as a result of a long evolu-
tionary process in forensic science and, in particular, its
fourth section - investigative methodology. In scientific
literature, it is suggested that this term was first used in
1967 by the Ukrainian forensic scientist 0. Kolesnichen-
ko (Orzhynska, 2021; Artyukhova, 2023). The relevance
of the researched topic remains to this day. The main
discussions around it focus on defining a unified struc-
tured approach to systematising the elements of foren-
sic characteristics. The main reason for disagreements
is the lack of unity among theorists and practitioners
in formulating a single structured approach to defining
the elements of forensic characteristics, as it can be an-
alysed not only from the perspective of the name of a
specific forensic doctrine but also as an integral part of
the methodology for investigating criminal offences.

According to A. Volobuev (2024), this circumstance
not only contributed to the development of scientific
discussions but also influenced the process of teach-
ing the academic course of forensics. In this regard,
V. Zhuravel (2021) notes that different theoretical and
applied approaches to defining the elements of foren-
sic characteristics, as well as existing discrepancies in
scientific views regarding their significance, negatively
affect law enforcement practice. As a result, this com-
plicates the practical application of criminal offence in-
vestigation methodology and causes ambiguity in the
use of scientifically sound recommendations.

In a general sense, forensic characteristics are an
abstract concept reflecting the initial data and charac-
teristic features of specific types or groups of criminal
offences, methods of their commission, concealment,
likely participants in illegal activities, their motives, as
well as the time, place, and other circumstances that
contributed to the commission of the criminal offence,
and other components or elements that have a clear-
ly defined structure. According to V. Guseva (2019), an
obligatory condition for forming the elements of foren-
sic characteristics is the generalisation of investigative
practice materials. Without this, as the scholar notes,
forensic characteristics are a theoretical model devoid
of applied value. She considers forensic characteristics
as a system of forensically significant information about
a criminal offence, formed on the basis of generalising
investigative practice. This system is used to identify
the features of a specific type, kind, or subtype of crim-
inal offence, to determine the methods and means of its
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investigation, and to model individual circumstances of
its commission.

Despite this, forensic characteristics are based not
only on applied aspects. They integrate theoretical ap-
proaches aimed at developing appropriate investiga-
tion methodologies. Through this systemic approach,
new methods and techniques are formed that can be
applied in practice to increase the effectiveness of the
activities of authorised participants in criminal pro-
ceedings. This achieves a balance between scientific
pragmatism and practical necessity, making the meth-
odology for investigating criminal offences a useful and
reliable tool for pre-trial investigation bodies.

As Yu. Chaplinska (2019) notes, the use of forensic
characteristics is a necessary condition for the initial
stage of investigation, especially when there is a deficit
of information about the criminal offence, which serves
as the basis for making a procedural decision. Thanks
to stable correlational links between its individual el-
ements, an extended analysis of available data on the
mechanism of the offence can be carried out, its circum-
stances modelled, investigative versions put forward,
and motives and likely participants identified.

However, not all elements of forensic characteristics
have equal significance for every type of offence. Some
of them may play a key role, while others may be entire-
ly uncharacteristic of a particular unlawful case. That
is why forensic characteristics provide a comprehen-
sively structured approach to analysing and describing
the key features of a criminal offence, increasing the
effectiveness of law enforcement agencies in combat-
ing crime. Firstly, it contributes to the systematisation
of forensic knowledge about different types, groups,
kinds, or subtypes of offences, helping to navigate the
specifics of their commission. Secondly, it facilitates the
identification of traces and evidence characteristic of a
particular offence, which is necessary for constructing
investigative versions and putting forward hypotheses
in the investigation process. Thirdly, it contributes to
establishing the circumstances of the offence, includ-
ing the methods, means, and motives of its commission,
characterising the offender, victim, etc. And fourthly, it
guides participants in criminal proceedings in form-
ing the necessary evidentiary basis for proving the ac-
cused’s guilt in court.

An analysis of modern scientific discourse gives
grounds to assert that the forensic understanding of
the criminal offence provided for in Article 426-1 of the
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Criminal Code of Ukraine (CC of Ukraine)?, is at the in-
itial stage of theoretical and methodological develop-
ment. his state of affairs is due to the relative novelty
of this offence within the system of military criminal
violations, which, in turn, has resulted in a lack of
scholarly attention and the absence of established in-
vestigative approaches.

In this context, the theoretical foundations for in-
vestigating crimes related to military personnel ex-
ceeding authority or official powers under martial law
or in a combat situation remain insufficiently concep-
tualised. This complicates the formation of a holistic
forensic methodology and the implementation of ef-
fective mechanisms to counter such offences. Scientific
discourse in this area is mainly focused on researching
the psychological and criminological factors of deviant
behaviour of military personnel. For example, E. Pash-
chenko (2020) analyses approaches to defining the con-
cept and features of violent crimes committed by rep-
resentatives of military formations, particularly in the
context of the armed aggression of the Russian Federa-
tion against Ukraine (Pashchenko, 2024). Among mod-
ern developments, it is also worth noting the research of
S. Stetsenko (2024), who indirectly considers the foren-
sic characteristics of a serviceman as a subject of official
crimes. In addition, the works of foreign researchers, in
particular Ch. Salvatore & T. Taniguchi (2021), as well
as T.L. Kweilin et al. (2022), who focus on the psycho-
logical features of military service as a social institution
capable of forming conditions that contribute to ille-
gal behaviour, remain relevant in the scientific sphere.

Considering the above, the aim of this Article was
to clarify the forensic characteristics of a military offi-
cial exceeding authority or official powers committed
under martial law or in a combat situation. To achieve
this goal, the content of the forensic characteristics of
this subtype of offence was defined, its key structural
elements were identified, and their comprehensive the-
orisation was carried out.

Materials and Methods

The main materials used in the study were legal norms
regulating liability for exceeding authority and official
powers in the military sphere. These include specific
provisions of Ukrainian criminal law? Norms regulating

2 Ibidem, 2001.

show/3543-12#Text.
19#Text.
12#Text.
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show/2232-12#Text.

the activities of military personnel in both national and
international contexts, establishing standards of con-
duct, rights, and duties under martial law and in com-
bat situations®*>¢. Provisions detailing the procedure
for performing official duties in the military sphere
were also examined. Among them were laws and stat-
utes defining internal service activities, and regulating
its discipline and legality”®. This provided a regulatory
basis for a better understanding of the specifics of the
investigated offence and assisted in defining individual
elements of its forensic characteristics.

The methodological toolkit was based on a com-
plex of general scientific and special methods. Thus,
the systemic-structural method allowed the subject of
research to be considered as an ordered system en-
compassing information about the offence committed.
Among the special methods used, the comparative legal
method ensured the analysis of norms regulating the
aspects of military activity under investigation. The for-
mal-logical method facilitated the clarification of legal
definitions pertaining to the subject of research. The
content analysis method contributed to the study and
systematisation of scientific approaches regarding the
peculiarities of investigating official criminal offences
in the military sphere.

In the process of forming conclusions, an inductive
method was used, which made it possible to general-
ise the results obtained and formulate the concept of a
forensic medical characterisation of a military service-
man who exceeded his authority or official powers dur-
ing martial law or in a combat situation. The compre-
hensive application of relevant materials and methods
ensured the scientific validity and reliability of the con-
clusions and contributed to the creation of a compre-
hensive forensic medical characterisation of this type
of abuse of authority in the context of armed conflict.

Results and Discussion

Structural elements of the forensic characteristics
of the criminal offence under investigation. In legal
literature, two main periods in the development of the
concept of forensic characteristics are distinguished
(Bernaz, 2017). The first covers the Soviet past, which
is considered foundational in its establishment. It was
within this period that the modern vision of forensic

! Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

3 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
* Law of Ukraine No. 3543-XII “On Mobilisation Training and Mobilization”. (October, 1993). Retrieved from https://zakon.rada.gov.ua/laws/

5 Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (May, 2015). Retrieved from https://zakon.rada.gov.ua/laws/show/389-
¢ Law of Ukraine No. 1932-XII “On the Defense of Ukraine”. (December, 1991). Retrieved from https://zakon.rada.gov.ua/laws/show/1932-
7 Law of Ukraine No. 551-XIV “On the Disciplinary Statute of the Armed Forces of Ukraine”. (March, 1999). Retrieved from https://zakon.rada.

8 Law of Ukraine No. 2232-XII “On Military Duty and Military Service”. (March, 1992). Retrieved from https://zakon.rada.gov.ua/laws/
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characteristics was formulated as an independent legal
category used to describe and systematise the key fea-
tures and peculiarities of certain types of criminal of-
fences or their classified groups. During this period, the
theoretical foundations of forensic characteristics were
formed, and its study was integrated into the academic
course on forensics (Chernyavskyi & Yusupov, 2021).

At this stage, the main goal of forensic character-
istics became the modelled-systemic analysis of infor-
mation, aimed at identifying typical features and prop-
erties of criminal offences in order to develop effective
methods for their investigation. Forensic characteristics
are considered as an informational model that system-
atises the key elements of a criminal offence necessary
for its detection, disclosure, investigation, and preven-
tion (Chornyy, 2020). That is, it acts as a scientifically
sound tool that provides a comprehensive approach to
analysing criminal activity and contributes to increas-
ing the effectiveness of investigative practice.

In this regard, it should be noted that military crim-
inal offences are serious violations of the order of mil-
itary service by relevant participants in military legal
relations. This legal order is defined by national legis-
lation and international acts regulating the activities of
military personnel in domestic and international con-
texts. The subjects of military legal relations, on the one
hand, are the state, and on the other, citizens of Ukraine
and, in some cases, foreigners or stateless persons. The
state acts as the main organiser and regulator of mil-
itary legal relations, defining the legal framework for
military activity, the order of military service, the rights
and obligations of its participants, and also ensures the
fulfilment of military duty through authorised bodies
responsible for the organisation and management of
military affairs.

Citizens of Ukraine undergo military service as
servicemen or reservists, including during military
training camps. The concept and types of military ser-
vice, its beginning and end, categories of participants
in military legal relations, their rights and obligations,
the procedure and conditions of their selection or ad-
mission, as well as other important aspects related to
military activity, are defined by separate regulatory le-
gal acts. In essence, to answer questions regarding the
exceeding of the established order of military service
by participants in military legal relations, it is neces-
sary to first analyse the subjects of these legal relations,
the scope of their rights and obligations, as well as the
methods and limits of their exceeding of granted pow-
ers. The seriousness of the committed offences is deter-
mined by their public danger, which manifests itself in
the destabilisation of national security and the state’s
defence capability through violations of military disci-
pline. That is why, as N. Dmytrenko & O. Shkuta (2022)
note in their research, criminal offences against the es-
tablished order of military service can formally be con-
sidered as crimes against the state.
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Thatis, if consider military criminal offences against
the established order of official duties, their subjects can
only be military personnel endowed with authority or
official powers (German, 2021). Features that increase
the degree of public danger of such offences include not
only the severity of the damage caused or the conse-
quences incurred, but also the presence of special or
contextual circumstances under which the criminal of-
fence was committed, such as a special period, including
martial law or a combat situation. These circumstances
are fully justified, as the emergence of extraordinary
conditions requires maximum coordination, moral sta-
bility, high responsibility, and unwavering discipline
from military personnel of all ranks and positions.

This issue is particularly relevant in cases involving
the activities of military commanders. Military com-
manders (superiors) bear increased responsibility for
ensuring law and order among subordinates. They are
not only the embodiment of discipline and legality but
are also obliged to maintain high standards of moral and
legal conduct. Their ability to organise and control the
performance of official duties affects the overall state
of discipline and legality in the military environment,
especially in extraordinary conditions when maximum
responsibility and determination in making lawful de-
cisions are required.

Thus, the forensic characteristics of a military offi-
cial exceeding authority or official powers committed
under martial law or in a combat situation consist of
elements that characterise: the subject of the crimi-
nal offence (a serviceman who has authority or offi-
cial powers); the object of the criminal encroachment
(social relations regulating the order of subordination
and performance of duties in the military sphere); the
motives and goals of illegal activity (use of official po-
sition to satisfy one’s own needs, achieving certain re-
sults by unforeseen methods); circumstances affecting
qualification (committing acts under martial law or in a
combat situation); methods and means of implement-
ing criminal intentions (specific actions that go beyond
official powers, such as illegal orders, use of coercive
measures, weapons, etc.); and evidence found neces-
sary to establish the guilt of the accused (illegal orders,
assignments, other instructions, regulatory and law
enforcement acts, witness testimonies, video record-
ings from surveillance cameras, mobile communication
devices, weapons, etc.). To better understand these ele-
ments, it is necessary to analyse each of them.

Place, time and period of commission of unlaw-
ful acts. This element is crucial for qualifying the of-
fender’s actions and determining their responsibility in
terms of their violation of legislation regulating social
relations in the military sphere. Since the subjects of
military offences can only be persons who, at the time of
their commission, are undergoing military service un-
der contract, by assignment, or by conscription, as well
as persons who are in reserve or military reserve and
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are undergoing military training or exercises (Art. 401
CC of Ukraine ), the place of commission of the investi-
gated offence can be defined as an organisational-staff
unit of a specific military formation, in particular, the
territory of a military unit, its structural subdivisions,
or other places of military service or duty.

The concept of a military unit is widely used in nor-
mative legal acts regulating social relations in the mil-
itary sphere. However, in none of them is its definition
concretised. An analysis of scientific and methodologi-
cal sources on this matter allows a military unit to be
defined as an organisational-staff, territorial entity that
includes barracks, camp, or field forms of deployment
in a certain area of terrain allocated for military pur-
poses (Kisel, 2005; Shkuropatskyi, 2014). According to
V. Sokurenko (2015), it is at least characterised by the
presence of a security and access control regime, which
is ensured by a guard, detail, or other forms, methods,
and means in accordance with the requirements estab-
lished by the commander or higher command. For ex-
ample, in the context of the navy, a vessel can be consid-
ered the territory of amilitary unit. In border troops, this
territory includes both the area where the border unitis
located and the deployment site of border outposts, etc.

By “other place of military service or duty” should
be understood the actual territory where a serviceman
performs their duties, as defined by the commander (su-
perior) or higher command. That is, the place where a
serviceman performs their duties is not limited to the
territory of a military unit. Military leadership can des-
ignate specific deployment locations for servicemen to
perform assigned tasks, which constitutes the actual
place of duty.

This issue becomes relevant when servicemen per-
form their duties under a special period of martial law
or in a combat situation. The definition of “special pe-
riod” has a clear legislative definition that is intercon-
nected with categories such as mobilisation, demobili-
sation, and martial law? However, there is no need to
reproduce already well-known aspects. The main goal
in this part of the study is to clarify the essence, content,
and meaning of martial law in the context of a military
official exceeding authority or granted powers. In view
of this, analysing the concept of martial law?, attention
is drawn to the term “legal regime”. In scientific liter-
ature, this category is interpreted as a system of legal
norms and mechanisms that define the order and con-
ditions of functioning of individual subjects of social re-
lations in clearly defined cases (Vakaryuk, 2016; Kova-
lenko, 2019). In other words, it refers to a set of rules

show/3543-12#Text.
19#Text.

com/?hl=ru&sl=en&tl=uk&text=March%202000&op=translate.

19#Text.

of conduct, rights and obligations, and restrictions for
certain categories of subjects within relevant legal rela-
tions and/or types of activities.

The classification of legal regimes is carried out
according to various criteria, but in a general context,
special and extraordinary legal regimes can be distin-
guished. They differ in terms of their intended use, field
of application and level of restrictions imposed. For ex-
ample, special legal regimes may be applied in individual
cases to ensure certain types of activities that require in-
creased control and security (passport regime, customs
regime, detention regime, internal regulations, etc.).

At the same time, the introduction of extraordi-
nary legal regimes occurs exclusively in conditions of
emergency circumstances that pose a threat to security,
public order, the system of state administration, sov-
ereignty, and/or territorial integrity of the state. The
scale of such regimes is determined by the nature and
consequences of the relevant circumstances, which de-
termines their application both throughout the country
and in a separate part of it. During periods of emergen-
cy legal regimes, the legal status of individuals and legal
entities is subject to increased regulation through the
introduction of additional restrictions. This approach is
due to the need for prompt, large-scale, and effective re-
sponse to crisis situations that require increased impact
and control. That is why the key reason for introducing
an extraordinary legal regime is extraordinary circum-
stances that pose a threat to national security, public
order, health of citizens, the population, or disrupt the
balance of the normal functioning of the environment.
This refers to situations where the usual conditions for
the functioning of the state are violated as a result of
accidents, catastrophes, natural disasters, dangerous
events of an unconstitutional nature, or other destabilis-
ing social and/or military factors. As aresult of the inter-
action of such circumstances, extraordinary conditions
are formed, necessitating the introduction of a state of
emergency or martial law (Kostiuk & Sakovskyi, 2024).

In a general sense, a state of emergency is an ex-
ceptional measure introduced to eliminate the conse-
quences of emergency circumstances caused by certain
events, in order to normalise the socio-political life of
the country, including restoring law and order*. Since
achieving these goals through ordinary mechanisms
(methods) of public administration is extremely dif-
ficult, depending on the nature of the emergency cir-
cumstances, special legal regimes are temporarily es-
tablished - a state of emergency or martial law °. Such
military situations arise as a result of armed aggression

! Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
2 Law of Ukraine No. 3543-XII “On Mobilisation Training and Mobilisation”. (October, 1993). Retrieved from https://zakon.rada.gov.ua/laws/

3 Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (May, 2015). Retrieved from https://zakon.rada.gov.ua/laws/show/389-
*Law of Ukraine No. 1550-III “On the Legal Regime of the State of Emergency”. (March, 2000). Retrieved from https://translate.google.

5 Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (May, 2015). Retrieved from https://zakon.rada.gov.ua/laws/show/389-
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or other military events that cause serious social and in-
frastructural consequences, including mass casualties
and disruption of state functioning. In response to these
circumstances, martial law is introduced as a temporary
special legal regime, the purpose of which is to imple-
ment a complex of special measures aimed at guaran-
teeing national security, mobilising resources, strength-
ening control, and effectively coordinating the actions
of state authorities in responding to military threats.

In the context of studying the category “combat sit-
uation”, it is worth noting that its definition has not only
legislative regulation (Art. 401 CC of Ukraine!), but also
scientific substantiation (Bondaevskii, 2013; Gurch-
enko, 2023). Analysing different approaches to under-
standing this concept, it can be concluded that a combat
situation is derived from military operations. It arises as
a consequence and at the same time reflects active com-
bat operations that significantly affect the situation in
the areas of hostilities. The combat situation is primarily
shaped by military actions, which determine the deploy-
ment of forces, changes in strategy and tactics, interaction
with the civilian population, and other relevant factors.

Obviously, in the context of military criminal of-
fences, the legislator sought to draw a line between a
military official exceeding authority or official powers
under martial law outside the areas of hostilities, and
similar actions committed in a combat situation, i.e.,
within the areas of military operations. This distinction
allows for a more precise determination of qualifying
circumstances that are important for the investigated
criminal offence by evaluating the situation that affects
the degree of public danger and the severity of the con-
sequences caused by the serviceman’s unlawful actions.

Thus, during the investigation of criminal proceed-
ings concerning the abuse of power or official authority
by a military serviceman committed under martial law
or in a combat situation, particular attention should be
paid to establishing the time of the offence. In particu-
lar, two key aspects must be clarified: first, whether the
military personnel was on active duty at the time of the
unlawful actions, and second, what time period the of-
fence covers. This will make it possible to determine the
legality of his behaviour within the limits of his official
powers, as well as to ascertain whether the suspect act-
ed in accordance with his functional duties. The estab-
lishment of these circumstances concerns not only the
suspect but also the victim, since their legal status at the
time of the incident may significantly affect the legal clas-
sification of the act. In addition, the validity of the rele-
vant legal regime at the time of the commission of the
acts directly affects the classification of the offence and
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the degree of responsibility. Proper correlation of the de-
fendant’s actions with the conditions of the legal regime
is a necessary prerequisite for forming an objective, bal-
anced legal assessment and imposing a fair punishment.

The declaration of martial law or a state of emer-
gency has a clear legal context based on constitutional
provisions and special normative legal acts. They are
usually accompanied by significant public resonance
and informational support. At the same time, the peri-
od of military service often has an ambiguous nature,
which is associated with legal uncertainty of certain
categories of servicemen, especially in emergency cir-
cumstances. This issue requires detailed analysis due
to possible legal conflicts or non-standard situations
that may arise during the introduction of such regimes.
In this context, it is necessary to analyse the duration
of military service under contract, conscription, and
assignment by servicemen, as well as the period of
military training for reservists. It is also important to
highlight the significant differences and similarities be-
tween these categories of persons regarding the begin-
ning and end of their service.

This means that during the investigation of cas-
es of a military official exceeding authority or official
powers, pre-trial investigation bodies must have suffi-
cient information about the participants in this crim-
inal offence, particularly regarding their belonging to
military service and the duties assigned to them. The
blanket nature of Art. 426-1 CC of Ukraine?, necessi-
tates referring to normative legal acts regulating the
issue of military service by relevant subjects of military
legal relations. The complexity of this issue lies in the
fact that the time, duration, and procedure for military
service in Ukraine are regulated by various legislative
acts, which depend on the type of military structures
and paramilitary formations. In each of them, the spe-
cifics of military service are regulated by both general
legislation and special normative legal acts that define
the peculiarities of military service depending on the
functional purpose and organisational structure of par-
amilitary formations. However, in most cases, military
service falls under the general provisions of the Laws
of Ukraine “On Military Duty and Military Service”® and
“On Mobilisation Training and Mobilisation”. These
acts actually contain fundamental provisions that de-
fine the key aspects of military service by subjects of
military legal relations in Ukraine.

Identity of the offender (perpetrator). When ex-
amininga serviceman as the subject ofa criminal offence
under Article 426-1 of the Criminal Code of Ukraine®,
four mandatory criteria must be highlighted. First of all,

! Criminal Code of Ukraine. (May, 2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

2 Ibidem, 2001.

3 Law of Ukraine No. 2232-XII “On Military Duty and Military Service”. (March, 1992). Retrieved from https://zakon.rada.gov.ua/laws/

show/2232-12#Text.

* Law of Ukraine No. 3543-XII “On Mobilisation Training and Mobilisation”. (October, 1993). Retrieved from https://zakon.rada.gov.ua/laws/

show/3543-12#Text.

® Criminal Code of Ukraine. (May, 2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
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the person must have the status of a military serviceman
and be duly authorised as part of a military unit or mil-
itary command body. Secondly, this person must hold
a military position, be a serviceman, or have an equiv-
alent status. Thirdly, this position must be provided for
by the staffing table, confirming its legal status and sub-
ordination during military service. Fourthly, the person
must be authorised to perform organisational-admin-
istrative or administrative-economic duties related
to the leadership or organisation of military activities
or administrative work of the respective military unit.

In this context, a serviceman acts as a subject of le-
gal relations combining a number of mandatory charac-
teristics. Firstly, their status is determined by the mili-
tary position held in accordance with the requirements
of military service legislation. Secondly, the powers
vested in them involve the performance of tasks relat-
ed to the defence of the state, its sovereignty, territorial
integrity, defence, participation in combat operations,
and command of military units. Thirdly, the actions of
a serviceman are clearly regulated by legal norms es-
tablished by military legislation and internal statutes
of military formations. Fourthly, they possess specific
rights and obligations assigned to the military posi-
tion, which determine their functional purpose. Fifth-
ly, in addition to legal capacity and legal competence,
a serviceman must also have delictual capacity, which
defines responsibility for exceeding their granted au-
thority or official powers.

Scope of official powers of the guilty person (of-
fender). In legal literature, “powers” usually refer to the
totality of official rights and duties granted to officials
or bodies for the proper performance of their assigned
functions (Mayorov, 2020). In the sphere of public ad-
ministration, powers encompass the rights and duties
of subjects aimed at implementing their functions and
tasks. In accordance with the specifics of a particular
subject’s activity, the scope and limits of powers must
be clearly regulated in a normative aspect, which is par-
ticularly emphasised in the provisions of the Constitu-
tion of Ukraine (Articles 6, 19)™.

Despite the lack of a single interpretation, this
term is actively used in regulatory and administrative
activities and is combined with various forms of pub-
lic administration, such as authoritative, delegated and
self-governing powers (Kovbasyuk et al, 2010). An
analysis of these categories provides grounds for de-
fining official powers as a system of rights and duties
granted to officials to perform their official functions
(areas of activity) within the established competence.
These powers must have normative reflection, aimed at
ensuring the effective functioning of state authorities,
as well as the implementation of state policy tasks.

A specific type of official powers is authoritative
powers. These powers are related to the ability to in-
fluence the activities and behaviour of other persons
(Dem’yanova, 2023). That is why all authoritative pow-
ers are by nature official, but not all official powers have
an authoritative character.

Official powers are closely related to categories
such as “civil service” and “civil servant”, which are de-
fined in Article 1 of the Law of Ukraine “On Civil Ser-
vice”2 An analysis of these concepts leads to the con-
clusion that the sphere of civil service is encompassed
by the scope of official activity carried out within the
granted rights and duties. That is, the functioning of the
civil service must be carried out within a clearly reg-
ulated legal system that ensures compliance with offi-
cial discipline, accountability, and responsibility of civil
servants during the performance of their powers.

In this context, an integral part of civil service is
official discipline. This circumstance also applies to
servicemen and military service, where responsibility
is determined by a negative assessment of their behav-
iour. Such behaviour is a violation of the requirements
of military discipline and legality, and depending on the
consequences, may lead to the application of discipli-
nary or criminal measures.

Military discipline is one of the key elements of
the functioning of the Armed Forces of Ukraine and
implies the unconditional observance by servicemen
of the requirements of the Constitution of Ukraine,
state laws, military statutes, and lawful orders of com-
manders (superiors) 3. Its substantive content is based
on the awareness by personnel of the duty of military
service, personal responsibility for ensuring the state’s
defence capability, preserving its sovereignty and terri-
torial integrity, and adhering to the principles of fidel-
ity to the military oath. The implementation of these
requirements demands conscientious performance of
functional duties by servicemen, adherence to the pro-
visions of current legislation, and ensuring an adequate
level of protection of military and state secrets.

In the context of military service, this category
closely correlates with the institution of disciplinary
power, which is one of the main mechanisms for main-
taining law and order in military formations. Discipli-
nary power is exercised through the authorisation of
commanders (superiors) to apply prescribed discipli-
nary measures against servicemen who have violated
established norms and regulations of military service.
In the investigation of criminal offences related to mil-
itary officials exceeding authority or official powers,
there is a need for a clear distinction between this dis-
ciplinary competence and general statutory measures
of influence.

! Criminal Code of Ukraine. (May, 2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
2 Law of Ukraine No. 889-VIII “On Civil Service”. (December, 2015). Retrieved from https://zakon.rada.gov.ua/laws/show/889-19#Text.
3 Law of Ukraine No. 551-XIV “On the Disciplinary Statute of the Armed Forces of Ukraine”. (March, 1999). Retrieved from https://zakon.rada.

gov.ua/laws/show/551-14#Text.
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Thus, disciplinary power implies the commander’s
functions of holding liable for violations of military dis-
cipline norms, which has a legal character and a corre-
spondingly regulated procedure for implementation. In
contrast, statutory measures of influence are a broader
concept and include organisational, administrative, and
educational tools aimed at ensuring a proper level of
military service. A clear distinction between these cat-
egories contributes to the effective functioning of the
military service management system, allows avoiding
abuses of power,; and creates a basis for the lawful appli-
cation of means of influence within the granted powers.

Thus, official powers in the sphere of military ac-
tivity are determined by a system of special normative
legal acts and administrative documents, including job
descriptions, functional duties, regulations, military
statutes, orders, and directives that regulate the rights
and duties of servicemen. In case of violation of estab-
lished legal norms, servicemen may be brought to legal
responsibility, which, depending on the nature of the
act and its consequences, may be qualified as a crimi-
nal offence under Article 426-1 of the Criminal Code of
Ukraine®. This indicates that, from a constructive-legal
point of view, the composition of the specified criminal
offence covers a number of key categories, including:
official and authoritative powers, requirements of mili-
tary discipline, principles of legality, and the institution
of disciplinary power, which includes disciplinary and
statutory measures of influence. Collectively, these el-
ements form the conceptual basis of the legal mecha-
nism of control and responsibility in the system of mil-
itary service.

Purpose, motives, and conditions contributing
to the commission of a criminal offence. Although
purpose and motives belong to the subjective elements
of a criminal offence, they can influence the objective
evaluation of the committed act. In certain cases, the
purpose, motives, and circumstances that contributed
to the commission of the criminal offence may be tak-
en into account when analysing the objective side of a
socially dangerous act (Komarynska, 2022). In the con-
text of a military official exceeding authority or official
powers, establishing these elements is crucial for the
correct legal assessment of the investigated criminal
offence, as the criminal excess can only be carried out
with directintent aimed at satisfying personal interests,
illegally achieving a set goal, or consciously violating
established limits of official powers to the detriment of
the interests of the service, the state, or individuals.

Motives themselves are not unlawful. Their unlaw-
fulness is determined by the behaviour of the offend-
er, which depends on the chosen method of their im-
plementation. The method of implementing criminal
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intentions is conditioned by the offender’s internal
impulses to achieve a specific criminal result. In the
context of military officials exceeding authority or of-
ficial powers, the main purpose of this act is to achieve
a specific result that corresponds to personal interests
or the interests of third parties, namely: maintaining or
strengthening control over subordinates through the il-
legal use of violence or threats; achieving personal gain
due to mercenary motives, such as concealing one’s
own mistakes, improving one’s financial situation, or
satisfying personal needs; maintaining discipline or
reputation through a demonstration of power or force
over subordinates, often with the aim of suppressing
possible resistance or forcing compliance with orders
(lawful or unlawful).

In this context, two main groups of motives for the
criminal offence provided for in Article 426-1 of the
Criminal Code of Ukraine® can be distinguished. The
first includes mercenary motives, such as the desire to
obtain personal gain, hide work deficiencies, or realise
other forms of individual interest (e.g., careerism or
other personal interests). The second group of motives
is violent and aimed at demonstrating power or sup-
pressing or subjugating subordinates through the use
of violence for various reasons, such as revenge, envy,
or personal animosity.

That is, mercenary motives involve a serviceman
committing actions that clearly exceed the limits of
their powers with the aim of achieving personal or pro-
fessional gain. This may include active actions aimed at
satisfying one’s own ambitions, needs, or desire for con-
trol, including increasing one’s authority among subor-
dinates, gaining advantages in the military collective, its
hierarchy, gaining recognition, obtaining material ben-
efits, etc. (Bereznyak, 2020; Brusso & Tarasenko, 2022).
Violent motives involve committing actions that clearly
go beyond authoritative or official powers, including the
use of physical or psychological pressure on a subordi-
nate. Such actions may serve as a means of achieving
specific goals or satisfying personal ambitions (needs).

Taking into account various aspects of military ac-
tivity, the conditions that contribute to the commission
of the criminal offence provided for in Article 426-1 of
the Criminal Code of Ukraine?, are diverse and primar-
ily associated with organisational, socio-psychological,
and systemic factors that facilitate the implementation
of such actions. The main among them are those that
create fertile ground for exceeding official powers and
stimulate the commission of this offence. These factors
include: insufficient control and oversight of military
officials’ activities by senior management or higher
command bodies; unsettled or unclear assigned offi-
cial duties and powers; low level of discipline among

! Criminal Code of Ukraine. (May, 2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

2 Ibidem, 2001.
3 Ibidem, 2001).
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subordinates; excessive workload or stressful situations;
existence of conflicts between management and subor-
dinates; mercenariness; social and/or cultural factors.

Methods of implementing criminal intentions.
The methods of implementing criminal intentions dur-
ing the investigated criminal offence largely depend on
the sphere of defined powers. This means that specific
actions that can be qualified as exceeding authority or
official powers vary depending on the functions, tasks,
and duties enshrined in legislative or subordinate nor-
mative legal acts, as well as in internal regulations or
statutes of relevant military formations. Thus, for a
proper assessment of servicemen'’s actions, it is impor-
tant to consider a contextual analysis of the specific acts
regulating their activities.

The methods of implementing criminal intentions
for the investigated offence can be differentiated into
two main groups. The first covers situations involving
the use of violence. The second includes methods that
do not involve violent actions. In each of these cases,
the forms of committing the offence can be classified
into several main types. Firstly, this is the application
of non-statutory measures of influence, which include
actions that go beyond the statutory norms of internal
service. Secondly, this is the abuse of disciplinary pow-
er, which consists of the illegal use of disciplinary levers.

Forms of exceeding authority or official powers can
vary depending on specific circumstances and spheres
of official activity, which determine the specifics of
such offences. The main ones include: the use of phys-
ical violence; the use of psychological violence; illegal
disposal or use of material resources; coercion to obey
orders; using official position for personal gain, exceed-
ing granted powers; illegal application of disciplinary
measures of influence; applying non-statutory meas-
ures of influence, including the use of weapons; unduly
severe or unlawful punishment; illegal deprivation of
rights; using disciplinary power for one’s own bene-
fit; unlawful interference in official activities; ignoring
internal regulations (procedures); abuse of trust. All
these forms can manifest in various combinations and
vary in severity, requiring a thorough analysis for prop-
er qualification of servicemen'’s actions as exceeding
their authority or official powers.

Identity of the victim. The identity of the victim
as an element of the forensic characteristics of a crim-
inal offence under Article 426-1 of the Criminal Code
of Ukraine!, must be considered taking into account
the peculiarities of military relations. In such cases, the
victim acts as a subordinate to the offender, who holds
a command or superior position. An important aspect
is establishing the fact of subordination relations be-
tween the victim and the suspect. The presence of such
relations can significantly complicate the evidentiary
process due to possible psychological pressure from

the perpetrator on the subordinate victim or the latter’s
fear of potential negative consequences for reporting
the committed act.

The military sphere is a hierarchical structure that
implies the existence of two main forms of subordina-
tion. The first concerns relations between servicemen
by military rank, the second - by official position. Thus,
depending on military rank and position, some ser-
vicemen act as superiors, and others as subordinates.
In cases where the nature of official relations is not
defined, during joint performance of official tasks, the
superior is determined by the higher position, and for
equivalent positions - the higher military rank.

Similar provisions apply to the correlation of the
powers of superiors regarding commanders. In the sys-
tem of military legal relations, a commander is a ser-
viceman who heads a military unit, subdivision, or oth-
er organisational-staff unit of the Armed Forces or other
military formations and is responsible for its overall
condition, level of combat readiness, performance of
assigned tasks, as well as for the moral and psycholog-
ical climate, training, and discipline of personnel. The
commander is endowed with permanent administra-
tive-executive and organisational-management powers
over subordinate servicemen. At the same time, the
term “superior” refers to any official who, within the
scope of their functional duties, is authorised to man-
age other servicemen. Unlike a commander, the pow-
ers of a superior can be exercised on both a permanent
and temporary basis. Thus, any serviceman who holds
a higher position or has a senior military rank can act
as a superior, regardless of whether they perform the
functions of a unit commander (Fig. 1).

Superior
(control object
in relation to the
commander; control
subject in relation
to subordinates)

Commander
(control subject)

Subordinates
(control object)

Figure 1. Schematic model
of a military command and control system
Source: developed by the authors

Depending on the specifics of the organisational
structure, which are determined by the tasks, position
and nature of official activities, the superior may be
subordinate to the commander within the hierarchical
management system. Such subordination is carried out
within the scope of official powers, with the command-
er bearing full responsibility for the effective function-
ing of the unit or military unit. At the same time, the

I ! Criminal Code of Ukraine. (May, 2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
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nature of these relations may vary depending on specif-
ic circumstances and operational needs of the service.
In particular, in combat conditions, when an operational
response is required, the superior may act autonomous-
ly, which illustrates the flexibility and dynamism of hier-
archical relations in the military management system.

Socially dangerous consequences of the offence
and the degree of their danger. An obligatory ele-
ment of the forensic characteristics of the investigated
criminal offence is establishing a causal link between
the offender’s unlawful actions and the consequences
caused. This offence can have an intentional or negli-
gent form of guilt, which is realised exclusively through
active actions. The consequences, in this case, perform
two important functions: they differentiate a criminal
offence from a disciplinary misconduct and influence
the legal qualification of the committed act.

In this context, criminal law establishes evaluative
concepts such as “significant harm” and “grave conse-
quences” (Art. 364 CC of Ukraine!). In both cases, these
negative consequences reflect the material aspect, ac-
cording to which the crime is considered completed
from the moment of the occurrence of the correspond-
ing financial (material) damage within the limits and/
or amounts defined by law.

It should be recognised that unlawful actions in
the form of military personnel exceeding their powers
may violate the rights of citizens protected by law and
adversely affect state or public interests. These nega-
tive consequences can manifest not only in the form
of material (property) damage but also in the form of
immaterial harm, or in combination. In this context,
this refers to moral harm, which manifests itself in psy-
chological suffering or emotional stress; physical harm,
which is associated with bodily injuries or other trau-
mas; environmental harm, which arises as a result of
environmental pollution; social or ideological harm,
which consists in violating social norms, values, and ide-
als, which can lead to the disorganisation of society or
loss of public trust in military or other state institutions
and as a result - call into question the justice in the ac-
tions of authorities and justice, which are interdepend-
ent with such a category as the protection of citizens.

This issue gains particular attention when it comes
to a commander (superior) using violence or weapons
against a subordinate, or when this act is committed in
a special period, including martial law and in a combat
situation. In such circumstances, the exceeding of au-
thority or official powers by a military official acquires
not only new content but also a distinct resonance, as
such actions can directly affect the combat readiness of
the unit, the moral and psychological state of person-
nel, and the overall outcome of hostilities.
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Unlawful actions of a commander (superior) can
undermine the trust of subordinates, which is critically
important in situations where cohesion and discipline
are decisive factors for success on the battlefield. This
highlights the need to adhere to legal norms and princi-
ples of command, especially during military operations,
when any deviation from legal powers can lead to seri-
ous consequences for individual servicemen or the unit
where they serve, and for the state as a whole.

The severity of these consequences requires care-
ful evaluation, taking into account the specific circum-
stances of the committed act. In some cases, the use of
violent methods of influence on subordinates (part 2),
including the use of weapons (part 3), can lead to se-
rious consequences in the form of physical or moral
suffering. However, if such actions are committed un-
der a special period (part 4), martial law, or during a
combat situation (part 5), they are capable of causing
even greater harm to both the state and its citizens, in-
cluding grave consequences of a social or ideological
nature that can negatively affect the country’s defence
capability and its national security.

In other words, the commission of any unlawful acts
by a military serviceman of the leadership in a special
period or combat situation can create a cascading ef-
fect, where some negative consequences become a pre-
requisite for the emergence of others. This can lead not
only to a violation of military discipline, mass desertion,
evasion of orders, and committing criminal acts for re-
venge, butalso undermine citizens’ trustin the country’s
military-political leadership. In a broad sense, this can
cause citizens’ unwillingness to participate in the coun-
try’s defence, mass dismissal of professional service-
men, desertion, an increase in anti-war sentiments, etc.

Connection of the offence with socially danger-
ous acts that imply a different qualification or ex-
clude liability for the committed act. In a practical
sense, the connection ofthe investigated criminal offence
with other socially dangerous acts that have a different
qualification or exclude criminal liability is manifest-
ed by the characteristics of the investigated elements.

In all these aspects, the category of “combat immu-
nity” has key importance. In Ukrainian legislation, this
concept is relatively new. Its emergence was a conse-
quence of the full-scale invasion and military actions
on the territory of Ukraine, which necessitated sup-
plementing Article 1 of the Law of Ukraine No. 1932-
XII? with this term. The content of this category allows
concluding that combat immunity is a legal mechanism
that protects servicemen and other persons involved
in performing combat tasks from criminal liability for
actions committed during the performance of official
duties in a combat situation.

! Criminal Code of Ukraine. (May, 2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
2 Law of Ukraine No. 1932-XII “On the Defense of Ukraine”. (December, 1991). Retrieved from https://zakon.rada.gov.ua/laws/show/1932-

12#Text.
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Classifying this legal category, two main aspects can
be distinguished. Firstly, from the subjective side, com-
bat immunity covers a range of persons from among
servicemen, law enforcement officers, and other sub-
jects participating in performing tasks of national de-
fence. Secondly, the objective aspect of combat immuni-
ty implies actions carried out within the scope of official
duties that are subject to immunity, provided that they
were committed within the limits of necessary defence
or in conditions of extreme necessity.

This means that the relationship between combat
immunity and exceeding authority or official powers is
an important aspect of legal regulation. However, com-
bat immunity is not absolute. Its application does not
cover actions that go beyond official duties or are com-
mitted with an obvious intent to cause harm. That is, if
a serviceman exceeds authority or official powers, the
effect of combat immunity may be called into question,
and such persons may be held liable if it is proven that
the offender’s actions do not meet the requirements of
legality, proportionality, and humanity.Thus, combat
immunity is important for ensuring the effectiveness of
performing tasks in armed conflict, as it contributes to
the proper performance of official duties without fear
of being held liable, provided that legality, proportion-
ality, and humanity are observed, including under mar-
tial law or in a combat situation.

Conclusions

The forensic characteristics of a military official ex-
ceeding authority or official powers, committed under
martial law or in a combat situation, represent a system
of features describing the mechanism and methods of
committing the offence, as well as data that facilitate
the investigation. This characteristic includes infor-
mation about the offender, their motives and goals, the
object of the criminal encroachment, circumstances af-
fecting the qualification of the act, methods of commit-
ting the offence, and information that influences proper
qualification.

A number of elements can be identified within the
forensic characteristics of the investigated criminal of-
fence. The first of these is the place, time, and period of
the unlawful acts. This data allows for the precise estab-
lishment of the circumstances of the criminal offence,
which is important for the subject of proof in terms of
defining the circumstances of the criminal offence, es-
tablishing alibis, and linking the event to a specific spe-
cial period. Furthermore, military actions often occur
in specific conditions and in certain territories, which
affects the course and effectiveness of the investigation.

The second element is the identity of the offender.
Identifying the offender, including their military service
status, helps to understand the context and motives of
the unlawful encroachment. This is also important for
identifying potential accomplices to the offence. Accord-
ingly, the third element should be the purpose, motives,

and conditions that contributed to the commission of
the criminal offence. Analysing these aspects helps to
clarify the causes and circumstances that contributed
to the commission of the criminal offence, which is an
important condition for developing effective strategies
for preventing similar cases.

The next element is the methods of committing
criminal acts. Defining the methods used to commit
the criminal offence helps to identify characteristic fea-
tures that may be useful for investigating other similar
cases. Next, the scope of the offender’s official rights
and duties should be identified. Understanding the lim-
its of the offender’s powers allows for precise determi-
nation of whether and how these limits were exceeded,
which is critically necessary for qualifying the act under
investigation. The sixth element is the identity of the
victim. Information about the victim can provide addi-
tional evidence regarding the motives and methods of
committing the offence and determine the extent of the
harm caused.

The socially dangerous consequences of the offence
and the degree of their danger are the next element, as
evaluating the consequences helps to determine the
gravity of the socially dangerous act and justify the ne-
cessity of applying certain legal response measures and
penalties. The final element is the links of the offence to
actions that imply a different qualification or exclude
criminal liability. Establishing a connection with other
actions that may have a different qualification or ex-
clude criminal liability allows for a more precise deter-
mination of the legal nature of the act committed.

These elements provide a comprehensive approach
to investigating military criminal offences committed
under martial law or in a combat situation. They ensure
a comprehensive understanding of the context, motives,
and circumstances of the act committed, making them
relevant for inclusion in the forensic characteristics of
the criminal offence provided for in Article 426-1 of the
Criminal Code of Ukraine. In the future, this will allow
for the development of effective mechanisms for inves-
tigating and preventing the acts under investigation,
and will also ensure a fair and justified legal response
in this area of legal relations. In further research, atten-
tion should be focused on analysing initial and subse-
quent investigative actions during the investigation of
the criminal offence under study, taking into account
the methods and motives of its commission, as well as
the socially dangerous consequences.
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AHoTauia

AKTYya/IbHICTb AOCIIIKYBaHOI TeMaTUKHM 3yMOBJIeHa HeO6Xi/IHICTIO BJ,OCKOHA/IEHHS METOAUKH PO3CJli/lyBaHHS
KPUMiHaJIbHUX NPaBONOpPYIlleHb, YYMHEHUX BiMCbKOBOCIYXO0BLSMHU B yMOBax 36poiiHoro koHduikty. Lle
CIpUATHME YTBEP/KEHHIO BEpXOBEHCTBA NpaBa IJIAX0M JOTPUMaHHA HOPM HallioHaJIbHOr0 3aKOHO/aBCTBa
¥ MXKHapO/AHO-NTPAaBOBUX CTAH/IAPTIB BeZleHHS G0MOBUX /il Ta 3a6e3neYeHHsI 3aXHUCTY [IUBIIbHOTO HaceJeHHS
mig, yac 36poiHoro koHduikTy. MeTow pmociimpkeHHs Oysno ¢opMyBaHHS IiIicHOI KpHUMiHATICTHYHOI
XapaKTEPUCTUKU MEPEBUINEHHS BJaJHUX UM CIYyKOOBUX IMOBHOBaXKEHb BiCbKOBOC/IYXOOBIIMH 331/
po3po6sieHHs JiieBUX Ta epEKTHBHUX MeXaHi3MiB X poaciigyBaHHs. MeTomoJioriyHUE iHCTpyMeHTapii
JOCJIi[PKEHHST OXOIJTIOBAaB KOMILJIEKC 3araJlbHOHAYKOBUX i Criel[ia/IbHUX METO/IIB, 1[0 3a0e3MeYnyIu BcebidHe
BUBYEHHS] IPUYUH Ta YMOB IE€PEBUILEHHs BJIaJHUX i CIy»O60BUX MOBHOBaXKE€Hb BiHCHKOBOCIYKG0BLSIMY,
a TakoX cOpusau GOPMYBAaHHIO HAyKOBO OOIPYHTOBAaHHUX MiJXOAIB [0 IX poO3cCJifyBaHHS, CepeJ, HUX:
MOPIBHAJIBHO-NIPABOBUM METOJ, [JIsl aHaJli3y 3aKOHOAABYMX HOPM, IO pPeryJlKTb NPaBOBiJHOCUHU Y
BilicbKOBi# chepi; bopMaibHO-IOTIYHUM METO/, /151 yTOUHEHHS TPAaBOBUX AediHilii 3a TeMOIO AOC/iPKEeHHS;
MEeTO/i KOHTEKCT-aHasli3y AJisi CHCTEMHOTrO ONpPalLl0BaHHS HAYKOBUX MiAXOAIB 0 PO3C/ilyBaHHS BiMCbKOBHUX
MPaBOINOPYIIEHb, a TAKOXK IHAYKTUBHUUN MeTO/, [/ y3araJbHEeHHs OTpPUMaHUX pe3y/IbTaTiB. BuokpeMJieHO Ta
[IPOaHa/i30BaHO OCHOBHI €JIeMEeHTH KPUMIHaJNICTUYHOI XapaKTEePUCTUKHU JOCJIipKyBaHOI0 KPUMIiHAJIbHOTO
npaBomnopyuieHHs. Lli eseMeHTH po3mofiijieHO Ha 3arajbHi Ta choeljiasibHi, a60 KOHTEKCTyalbHi. Jlo HUX
HaJlexkaTh: Miclle, 4ac i nepio; BUMHEHHS NPOTUIPABHUX Jil, 0coba 3JI0YUHIS, MeTa, MOTUBU ¥ YMOBH, L0
COpUSJN BUMHEHHIO KPHUMIiHa/JbHOrO MPaBOMOPYLIEHHS, CIoco6u peasniszawii 3704MHHUX i (HaMipiB),
ocoba moTepIisioro, cycniyibHO HeGe3MeuHi Hac/liAKY PaBOMOPYLIEeHHS, CTYNiHb X He6e3MeYHOCTi, a TaK0X
3B’130K JJOCJIi/[P)KYBaHOT'0 KPUMiHAJIbHOTO NPAaBONOPYIIEeHHS 3 JisAMHY, AKi Nepe6a4yatoTh iHIy KpUMiHaJIbHO-
npaBoBYy kBajidikaliio abo BUKJIIOYAIOTh KpUMiHaANbHY BiJiIOBiZjabHICTh 3a BUMHeHe. HaykoBa 3HauyicTh
OTPUMaHUX pe3yJbTaTiB INOJArAa€E B YAOCKOHAJEHHI KPUMIHaJiCTUYHOI METOAUKU pO3CJAiLyBaHHA
KPUMiHaJIbHUX MPaBONOpPYLIEHb, 10 MOJATAIOTh Y NepeBHUIeHH] BJIaJHUX ab0 CIy>KO0BHX MOBHOBaXKeHb
BilicbKOBO10 C1y>k60B0OI0 0CO60I0 B 0COOJIMBHUM MepioJ; BOEHHOTO CTaHy abo B yMOBaxX 6010B0i 06cTaHOBKHU. Lli
pexkoMeH/allii MoKy Tb CJIyTyBAaTH OCHOBOIO [JIs1 CTBOPEHHS MeTOJAMYHUX PeKOMeHal il 111070 pO3CJilyBaHHsA
3a3Ha4YeHUX BU/IiB KPUMiHa/bHUX [IPaBONOPYILIEHb
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Abstract

This study aimed to examine the position of notaries as taxable entrepreneurs within Indonesia’s value-
added tax system and its implications for notaries’ obligations in providing services to underprivileged
communities. A normative approach was employed, involving an analysis of relevant legislation, such as Law
No. 42 of 2009 on VAT and Sales Tax on Luxury Goods, Law No. 2 of 2014 on the Notary Profession, and other
related tax regulations. The data used in this research were drawn from primary, secondary, and tertiary legal
materials, and analysed using both statutory and conceptual approaches. The findings indicated that although
notaries are subject to tax obligations as taxable entrepreneurs, challenges arise in the implementation of
these obligations, particularly regarding the social function of notaries in serving economically disadvantaged
individuals. The imposition of a value added tax on notarial services has the potential to restrict public access
to legal services, necessitating policies that balance fiscal obligations with the principle of access to justice.
Further research is therefore needed to formulate tax policies that are more adaptive to the social role of the
notarial profession. It is important to reconsider the classification of notaries as public officials who serve
society. Based on the considerations above, it is evident that the intention of the government and lawmakers
is to acknowledge the role of notaries as public officials responsible for drafting authentic deeds in the public
interest. In practice, notaries perform a public service by fulfilling state functions related to the creation of
authentic notarial deeds. They are also obliged to provide services to underprivileged individuals and cannot
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refuse to do so. Therefore, the imposition of value-added tax on all notarial services imposes a burden not only

on clients but also on the notaries themselves

Keywords:

notary profession; taxable entrepreneur; access to justice; authentic deeds; value-added tax

Introduction

A notary plays a significant role in the legal and busi-
ness sectors in Indonesia. As a public official appointed
by the state, a notary is authorised to prepare authen-
tic deeds and is responsible for ensuring legal certainty
for parties engaged in transactions. In performing their
professional duties, notaries earn income from the ser-
vices they provide to the public, whether in civil trans-
actions, banking, or other sectors. Given the high vol-
ume of transactions involving notaries, questions arise
regarding their position within the taxation system,
particularly in relation to value-added tax (VAT).

In accordance with Article 4 of Law of Indonesia
No. 42 of 2009 “On the Third Amendment to Law No. 8
of 1983”1, services subject to VAT include those in var-
ious sectors, including legal services provided by cer-
tain professions. As providers of legal services, notaries
are often the subject of discussion regarding their tax
obligations, particularly their status as taxable entre-
preneurs. Pursuant to Article 3A, Paragraph (1) of the
VAT Law, any entrepreneur delivering taxable goods or
services is required to fulfil tax obligations if they meet
a specific threshold. In this context, a notary whose in-
come exceeds the threshold established by the Minis-
ter of Finance Regulation may be classified as a taxable
entrepreneur, thereby being required to collect, remit,
and report VAT on the services provided.

On the other hand, certain types of services are
exempt from VAT, as stipulated in Article 4A, Para-
graph (3) of the VAT Law. Under this provision, legal
services are among the categories exempt from VAT.
However, further analysis is required to determine
whether the services provided by notaries fall within
this exemption, given that notaries also perform admin-
istrative and commercial functions in practice (Mufidah
& Habibi, 2019). Furthermore, the Directorate General
of Taxes has, on several occasions, issued circulars and
policy statements regarding the tax status of notaries,
often resulting in differing interpretations between tax-
payers and tax authorities (Supriyanti, 2023).

Another issue in the implementation of VAT obliga-
tions for notaries concerns the mechanism of tax collec-
tion and reporting. Notaries who have been designated
as taxable entrepreneurs must issue tax invoices for
each service provided to their clients (Ajeng Prames-
thy, 2023). This imposes an additional administrative
burden that may affect the efficiency and effectiveness of
notarial services. Additionally, a lack of understanding

among notaries regarding the procedures for fulfilling
tax obligations may expose them to the risk of adminis-
trative sanctions or tax-related criminal penalties. From
the perspective of tax law, the imposition of VAT on no-
tarial services must take into account the principles
of legal certainty, fairness, and utility. Legal certainty
is crucial in order to prevent overlapping regulations,
while fairness requires that taxation does not dispro-
portionately burden certain parties. From a utilitarian
standpoint, tax regulations should promote taxpayer
compliance without impeding public access to the legal
services provided by notaries. A similar issue was re-
ported by D. Yustisianto & J. Hafidz (2023).

Several previous studies relevant to this topic
include research conducted by H.K. Ajeng Prames-
thy (2023), which discusses notaries as public officials
providing legal services that fall within the category of
VAT-taxable services. To fulfil this obligation, notaries
must first be registered as taxable entrepreneurs in
order to impose VAT on the services they provide. An-
other study, conducted by 1. Akib (2021), finds that the
collection of VAT by notaries has not been effectively
implemented, as some notaries do not issue tax invoic-
es for VAT collection on their services. Although many
have met their responsibilities as taxable entrepre-
neurs under the applicable regulations, a number rely
on tax consultants for administrative processes, which
has led to a lack of understanding among notaries re-
garding tax administration. Furthermore, research by
W. Damayanti et al. (2024) concludes that notarial ser-
vices fall within the category of VAT-taxable legal ser-
vices. Notaries must impose VAT on their clients and
be registered as taxable entrepreneurs if their income
exceeds the prescribed threshold.

B. Ispriyarso & D.C. Permana (2022) examined the
juridical validity of classifying notaries as taxable en-
trepreneurs (PKP) and how they fulfil their obligation
to collect VAT on legal services. Using an empirical ju-
ridical approach supported by qualitative analysis,
the study reveals that while most notaries registered
as PKP do collect VAT, many disagree with being cate-
gorised as “entrepreneurs”, indicating a misalignment
between legal classification and professional identity.
L. Afriani (2022) explored the legal and ethical obliga-
tions of notaries to offer pro bono services as required
by the Notary Law and the Notary Code of Ethics. The
study finds that in Medan, the provision of such services

I ! Law of Indonesia No. 42 “On the Third Amendment to Law Number 8 of 1983 On Value Added Tax on Goods and Services and Sales Tax on
Luxury Goods”. (2009, October). Retrieved from https://peraturan.bpk.go.id/Details /38787 /uu-no-42-tahun-2009.
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has been implemented positively, driven by notaries’
sense of humanity, morality, and professional integrity.

This study aimed to analyse the legal status of no-
taries as value-added taxpayers within the Indonesian
VAT system and to identify the implications of this sta-
tus for their obligations to provide services to disad-
vantaged individuals.

Materials and Methods

The normative legal research conducted in this study
was based on an analysis of applicable legal norms,
with a focus on the conceptual framework underlying
relevant regulations. This study relied on secondary
data, comprising primary, secondary, and tertiary legal
materials. Legal research involves several methodolog-
ical approaches. The approach adopted in this study
served as a means to obtain information from various
sources concerning the legal issues under examination.
As this research employed normative legal methods, it
utilised approaches such as the statutory approach and
the conceptual approach (Marzuki, 2010). Primary le-
gal materials consist of laws and regulations that serve
as binding sources of law. The primary legal materials
relevant to the position of notaries as taxable entre-
preneurs include the 1945 Constitution?, Law No. 2 of
20142, Law No. 42 of 20093, and the Regulation of the
Minister of Finance of the Republic of Indonesia No. 68/
PMK.03/2010* Secondary legal materials, such as aca-
demic books and journal articles, were used to provide
theoretical perspectives and to support the analysis of
legal policy. Meanwhile, tertiary legal materials, such as
the Great Dictionary of the Indonesian Language, were
consulted to clarify the terminology employed in the
study (Irwansyah, 2022).

The statutory approach was the primary method
used, involving a detailed examination of laws and reg-
ulations relevant to the research theme. In addition, a
conceptual approach was applied to identify and un-
derstand the ideas and underlying principles behind
the formation of legal norms. This approach enabled
the research to go beyond the textual content of the reg-
ulations by examining foundational legal concepts such
as justice, legal certainty, and the protection of work-
ers’ rights. By combining these approaches, the study
aimed to describe the relationship between applicable

Amalia et ol. G

legal norms and the legal objectives they seek to
achieve, particularly within the context of legal policy
and the protection of workers’ rights. This methodolog-
ical framework supports both theoretical and practical
contributions to the understanding and development of
related legal policies.

Results

As a public official, a notary must be an Indonesian citi-
zen. Indonesian citizens who meet the criteria outlined
in Article 23A of the 1945 Constitution® “are required to
pay taxes and other compulsory levies for state needs
as regulated by law”. Fulfilling tax obligations is there-
fore equivalent to fulfilling one’s duties as a citizen and
contributing to national development, in accordance
with Article 30, Paragraph (1) of the 1945 Constitution.
According to Article 3A(1) of the VAT Law®, every entre-
preneur engaged in the supply of taxable goods (BKP)
and/or taxable services (JKP) within the customs ter-
ritory is required to register their business for confir-
mation as a PKP, except for small businesses with an
annual turnover below the threshold set by Regulation
of the Minister of Finance of Indonesia (PMK) No. 197/
PMK.03/20217, which is 4.8 billion IDR. As a PKP, an
entrepreneur is required to collect, deposit, and re-
port VAT on BKP/JKP transactions. Furthermore, a PKP
must issue a tax invoice as proof of VAT collection and
periodically submit VAT returns to the Directorate Gen-
eral of Taxes (D]P). The PKPs are also entitled to credit
input tax against output tax under the VAT mechanism,
as stipulated in Article 9 of the VAT Law. Holding PKP
status enables entrepreneurs to optimise tax manage-
ment and benefit from VAT restitution mechanisms in
cases of tax overpayment.

Conversely, a non-PKP is an entrepreneur whose
annual turnover is below 4.8 billion IDR and who is
therefore not required to be confirmed as a PKP, as set
outin Article 3A(1) of the VAT Law®. However, they may
voluntarily apply for PKP status should they wish to im-
plement the VAT mechanism in their business. Entre-
preneurs notregistered as PKP are not obliged to collect
and deposit VAT, issue tax invoices, or file VAT returns.
Nevertheless, non-PKP businesses still have other tax
responsibilities, such as paying income tax according to
their business scale and the applicable tax regulations.

! Constitution of the Republic of Indonesia. (1945, August). Retrieved from https://jdih.bapeten.go.id /unggah/dokumen/peraturan/116-full.pdf.
2 Law of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 On the Position of Notary”. (2014, January). Retrieved from https://
peraturan.bpk.go.id/Details/38565/uu-no-2-tahun-2014.

3 Law of Indonesia No. 42 “On the Third Amendment to Law Number 8 of 1983 On Value Added Tax on Goods and Services and Sales Tax on
Luxury Goods”. (2009, October). Retrieved from https://peraturan.bpk.go.id/Details /38787 /uu-no-42-tahun-2009.

* Regulation of the Minister of Finance of the Republic of Indonesia No. 68/PMK.03/2010. (2010, March). Retrieved from https://peraturan.
bpk.go.id/Details/150340/pmk-no-68pmk032010.

® ConstitutionoftheRepublicofIndonesia.(1945,August).Retrieved fromhttps://jdih.bapeten.go.id/unggah /dokumen/peraturan/116-full.pdf.
% Law of Indonesia No. 42 “On the Third Amendment to Law Number 8 of 1983 On Value Added Tax on Goods and Services and Sales Tax on
Luxury Goods”. (2009, October). Retrieved from https://peraturan.bpk.go.id/Details /38787 /uu-no-42-tahun-2009.

7 Regulation of the Minister of Finance of Indonesia (PMK) No. 197/PMK.03/2021. (2021, January). Retrieved from https://salaki-salaki.
com/wp-content/uploads/2021/12/SS-2021-PMK-54.PMK_.03.2021-English-version.pdf.

8 Law of Indonesia No. 42 “On the Third Amendment to Law Number 8 of 1983 On Value Added Tax on Goods and Services and Sales Tax on
Luxury Goods”. (2009, October). Retrieved from https://peraturan.bpk.go.id/Details /38787 /uu-no-42-tahun-2009.
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To register as a taxable entrepreneur, a business
owner must submit an application to the local Tax Ser-
vice Office, following the business’s registered domi-
cile. The registration process may be completed online
through the D]P e-Registration system or in person. Ap-
plicants are required to provide documents including a
taxpayer identification number, an identity card (for In-
donesian citizens) or immigration documents (for for-
eign nationals), business legitimacy documents (such
as the deed of establishment and business licence), and
proof of business premises ownership or lease. Once
the documentation is considered complete, the DJP will
conduct a verification process, which may include a site
visit, to confirm eligibility for PKP status. Ifapproved, the
DJP will issue a PKP registration letter along with a tax
invoice serial number for VAT administration purposes.

Services that must be registered as PKP include
those subject to VAT under the VAT Law. These servic-
es include legal services (such as those provided by
notaries and lawyers), consultancy services (e.g. man-
agement and financial consulting), construction, adver-
tising, information technology, and property or asset
rental. Additionally, services in the transport, enter-
tainment, and certain education sectors that are not ex-
empt under VAT regulations must also register for PKP
status if they exceed the prescribed turnover threshold.
With PKP status, service providers are required to col-
lect and report VAT and to issue tax invoices to clients
as valid proof of transaction in compliance with appli-
cable tax laws.

A notary plays a crucial role in Indonesia’s legal sys-
tem as a public official authorised to draw up authen-
tic deeds and other legal documents. This profession is
regulated by Law of Indonesia No. 2 of 2014 “On the
Notary Office”!, which mandates that notaries provide
legal services to the public based on principles of pro-
fessionalism and integrity. In performing their duties,
notaries charge service fees that are subject to taxation
under the prevailing regulations, including VAT. Howev-
er, issues arise when notaries are also required to pro-
vide services to underprivileged individuals who may
be unable to afford both notarial fees and the associat-
ed VAT (Wahyudi, 2024).

In drafting an authentic deed, a notary must priori-
tise the will of the parties involved. All powers exercised
byanotarymustbe clearly and firmly stated. The process
must reflect the intentions of the parties concerned so
that every legally authorised action of the notary is ex-
pressed in the appropriate terms, namely “regarding all

peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
go.id/Details/46815/uu-no-1-tahun-1987.

peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

acts, agreements and provisions” (Yani, 2020). As a pub-
lic official in the legal domain, a notary is appointed and
dismissed by the government. Therefore, every action
must conform to the code of ethics and legal obligations
stipulated by law. The notarial profession is regarded as
an honourable one, and as a public official, the notary
is also expected to function in the service of the public.
Furthermore, the classification of a notary as a
“businessperson” appears inconsistent with their sta-
tus as a public official. However, according to the Direc-
torate General of Taxes, no alternative term is available,
as “entrepreneur” is the standard term used under the
VAT Law, which only recognises PKP as the official clas-
sification. Given this, it may be argued that notaries who
provide legal services in the public interest should not
be burdened with VAT obligations. Notaries are prohib-
ited from seeking maximum profit, whereas, according
to the Civil Code, “a business is an action, an act carried
out by parties called entrepreneurs in order to obtain
the greatest possible profit and/or benefit”. Therefore,
notaries should not be equated with the commercial
definition of an entrepreneur. In civil law?, “business”
is defined as “every action, act, or activity related to the
economy carried out by entrepreneurs with the aim of
obtaining profit and/or profit”. Notaries, in carrying out
their duties, do not aim to generate profit. A notary is
an individual who performs legal acts or activities and
receives income; therefore, notaries should not be sub-
ject to regulations that apply to entrepreneurs.
Notaries are also prohibited from holding concur-
rent positions as entrepreneurs, engaging in advertis-
ing, collaborating with companies, or undertaking ac-
tivities commonly associated with businesspersons - as
stipulated in Article 17, Paragraph (1) of the Law of In-
donesia No. 2 0f 20143. According to A. Elies (2025), “le-
gal acts are every human act that is done intentionally
to give rise to rights and obligations”. Legal acts refer to
any activity carried out by a legal subject which results
inlegal consequences. These consequences are seen as a
reflection of the will of the party acting. This interpreta-
tion is not consistent with the classification of notaries
as PKP. Moreover, the legal services provided by notaries
differ significantly from other types of legal services.
According to the VAT Law?*, services rendered by
taxable entrepreneurs are subject to VAT at a predeter-
mined rate. A notary who earns income from their ser-
vices may be classified as a PKP if their gross revenue
exceeds the threshold specified in tax regulations. As a
result, they are required to collect, deposit, and report

! Law of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 On the Position of Notary”. (2014, January). Retrieved from https://
2 Law of the Republic of Indonesia No. 1 “On the Chamber of Commerce and Industry”. (1987, January). Retrieved from https://peraturan.bpk.
3 Law of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 On the Position of Notary”. (2014, January). Retrieved from https://

4 Law of Indonesia No. 42 “On the Third Amendment to Law Number 8 of 1983 On Value Added Tax on Goods and Services and Sales Tax on
Luxury Goods”. (2009, October). Retrieved from https://peraturan.bpk.go.id/Details /38787 /uu-no-42-tahun-2009.
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VAT on the services they provide. This has implications
for the costs borne by clients seeking notarial services,
including individuals who require legal assistance but
lack the financial means to pay. In this context, a notary’s
tax obligations may conflict with the public service prin-
ciple that underpins the notarial profession. Article 37
of the Notary Office Law? stipulates that notaries must
provide services to the public based on the principle of
fairness and must not refuse clients on the basis of social
or economic status. In other words, notaries have both a
moral and legal obligation to assist underprivileged in-
dividuals, even if the remuneration is minimal or absent.

The imposition of VAT on notarial services could
impose an additional burden on individuals in need
of legal assistance but unable to afford it. For instance,
when drafting deeds of gift, inheritance certificates, or
other legal documents essential to low-income commu-
nities, the notarial fee combined with VAT could hinder
access to justice (Tan, 2020). This situation may lead
people to avoid notarial services altogether or to turn
to informal alternatives that lack legal validity. From a
social justice perspective, the government should con-
sider adopting tax policies that offer relief for notaries
who provide services to disadvantaged groups. One
possible approach is to introduce VAT exemptions or
reduced rates for notarial services provided to specific
groups, such as low-income individuals, persons with
disabilities, or victims of natural disasters. Such poli-
cies could help to balance tax obligations with public
access to legal services (Pavliv, 2023).

Additionally, the government could offer tax in-
centives to notaries who provide pro bono (free) ser-
vices to disadvantaged communities. These incentives
could take the form of income tax deductions or cred-
its for services rendered without charge (Sulistyawati
& Arta, 2022). With such measures in place, notaries
could continue to fulfil their social role without being
excessively burdened by tax obligations. In practice,
some notaries already uphold their social responsibil-
ity by offering free legal services to those in need. How-
ever, without clear regulatory support, these efforts
are often carried out individually, without incentives
or official recognition from the government. Therefore,
clearer regulations are needed to align notarial tax ob-
ligations with their public service role.

Furthermore, tax compliance oversight for notaries
should be strengthened to ensure that the profession
adheres to regulations transparently. While some no-
taries have registered as PKP and collect VAT by law,

peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.
bpk.go.id/Details/150340/pmk-no-68pmk032010.

peraturan.bpk.go.id/Details /38565 /uu-no-2-tahun-2014.

bpk.go.id/Details/150340/pmk-no-68pmk032010.
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others have yet to fulfil this obligation. Greater aware-
ness and supervision by the Directorate General of Tax-
es is necessary to ensure that all notaries understand
and comply with applicable tax regulations without ne-
glecting their social responsibilities. From the perspec-
tive of legal certainty, imposing VAT on notarial services
also enhances transaction transparency. The require-
ment to issue tax invoices ensures that all transactions
involving notaries are properly documented and au-
ditable by tax authorities. This contributes to reducing
tax evasion and ensuring that all taxed services comply
with current regulations (Puttri et al., 2024).

In the Minister of Finance Regulation of the Re-
public of Indonesia No. 68/PMK.03/2010?% concern-
ing the small business threshold for value-added tax, a
specific exemption should be considered for notaries,
taking into account the strict professional standards
and restrictions that govern their role. According to Ar-
ticle 17, Paragraph (1), letter f of Law No. 2 of 20143,
notaries are prohibited from holding concurrent posi-
tions as business owners, meaning they cannot engage
in business activities that could compromise the inde-
pendence and integrity of their profession. Therefore,
regulations concerning the small business VAT thresh-
old should reflect this prohibition to prevent conflicts
of interest and to provide a more appropriate tax
framework for notaries.

Moreover, notaries are also prohibited from adver-
tising, collaborating with companies, or engaging in
other commercial activities, as stipulated in the Notary
Law. These restrictions aim to preserve the integrity of
the profession, ensuring that notaries remain impartial
and free from commercial influence. If the Minister of
Finance Regulation No. 68/PMK.03/2010* fails to offer
a specific exemption for notaries, which could result in
confusion and potential breaches of professional con-
duct. Therefore, it would be more appropriate for the
regulation to include provisions that acknowledge the
unique nature of the notarial profession and ensure con-
sistency with applicable tax laws for small businesses.

Discussion

This study focuses specifically on the legal analysis of
the obligations of notaries as PKP, particularly in re-
lation to the application, collection, and reporting of
VAT on notarial legal services. It emphasises the prin-
ciples of legal certainty and the implementation of tax
regulations within the notarial profession while seek-
ing to offer normative solutions to the administrative

! Law of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 On the Position of Notary”. (2014, January). Retrieved from https://
2 Regulation of the Minister of Finance of the Republic of Indonesia No. 68/PMK.03/2010. (2010, March). Retrieved from https://peraturan.
3 Law of Indonesia No. 2 “On Amendments to Law Number 30 of 2004 On the Position of Notary”. (2014, January). Retrieved from https://

* Regulation of the Minister of Finance of the Republic of Indonesia No. 68/PMK.03/2010. (2010, March). Retrieved from https://peraturan.
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challenges faced by notaries in fulfilling their tax obli-
gations. This approach differs from that of H.K. Ajeng
Pramesthy (2023), whose research concentrated more
on the formal requirements for PKP registration and
the status of notaries as legal service providers, with-
out exploring in depth the practical administrative bar-
riers encountered by notaries in the field. By contrast,
the research of I. Akib (2021) highlighted shortcomings
in implementation, particularly the uneven under-
standing among notaries regarding the taxation system
and their reliance on tax consultants. However, it did
not engage with the normative aspects or the need for
policy reformulation.

Similarly, the study by W. Damayanti et al. (2024)
reaffirmed the classification of notarial services as sub-
ject to VAT and underlined the significance of PKP sta-
tus. Nonetheless, it did not critically examine notaries’
perceptions of VAT as a burden on their professional re-
sponsibilities and legal identity. In addition, research by
B. Ispriyarso et al. (2022) introduced a social psycholo-
gy perspective by highlighting the tension between the
legal classification of “entrepreneur” and the notary’s
identity as a public official. This study contributed to the
discourse by addressing notaries’ internal resistance to
their role within the taxation system but fell short of
analysing its legal ramifications. L. Afriani (2022) took
an alternative approach by focusing on the ethical ob-
ligations of notaries in delivering pro bono services,
a topic that is not directly relevant to the VAT issue. A
key shortcoming of previous studies is their failure to
integrate normative, administrative, and sociological
perspectives into a single comprehensive framework.
Accordingly, this study seeks to address this gap by
adopting a holistic approach that encompasses positive
legal analysis, practical administrative concerns, and an
assessment of the professional status of notaries within
the national taxation system.

In comparison, countries such as the Netherlands
regulate the imposition of VAT on notarial services
under the Turnover Tax Act 1968". Legal services pro-
vided by notaries in the Netherlands are also classified
as taxable services, subject to a standard VAT rate of
21%. However, unlike in Indonesia, the Dutch taxation
system prioritises administrative efficiency, support-
ed by integrated digital systems and access to pro-
fessional tax consultants in all areas of legal practice.
Furthermore, the professional identity of notaries in
the Netherlands has been formally harmonised with
the framework of remunerated professional services,
thus avoiding any conflict between their professional
role and tax status. This demonstrates that, although
there are similarities in the imposition of VAT on no-
tarial services, the legal frameworks and their imple-
mentation differ significantly between Indonesia and
countries such as the Netherlands.

In the 2020s, notaries in Indonesia faced an un-
clear professional status, as they were bound by strict
ethical codes requiring them to serve the public with-
out charging fixed fees (Styawardani, 2024). Notaries
are responsible for providing legal services essential
to various transactions - such as property deeds, wills,
and contracts - but their remuneration is not always
predetermined and often varies according to the na-
ture of the service provided. This ambiguity concern-
ing their professional classification creates challenges,
particularly in reconciling ethical obligations with le-
gal and financial requirements, such as the imposition
of value-added tax on services.

If VAT were to be applied to notarial services, as
stated by S. Adah & M. Faisol (2024), it could result in
negative consequences for both notaries and their cli-
ents. Notaries already operate under stringent ethical
constraints, and the imposition of VAT could compro-
mise both their professional independence and the af-
fordability of their services. Clients requiring notarial
services for essential legal matters may face increased
costs, thereby reducing accessibility. Furthermore, no-
taries themselves may experience financial pressure,
as they are prohibited from functioning as business
owners or commercial entities. This could lead to po-
tential conflicts of interest and financial hardship, par-
ticularly if they are required to collect taxes or engage
in commercial activities. Consequently, clearer regula-
tory guidance regarding the scope of notarial duties
and associated tax obligations is urgently required to
safeguard both the profession and the public.

It is reasonable to concur with S.A. Zanny et
al. (2024) that the taxation of notarial services in In-
donesia continues to suffer from numerous shortcom-
ings and ambiguities, both normatively and in practice.
Legally, the VAT Law and its derivative regulations do
not explicitly or consistently define the status of no-
taries as taxable entrepreneurs. This has led to mul-
tiple interpretations regarding whether notaries, as
public officials performing certain state functions,
can be equated with conventional commercial actors.
This ambiguity is further exacerbated by the uneven
understanding among notaries of tax administration
procedures - such as tax invoice issuance, tariff cal-
culations, and submission of tax returns - resulting in
inconsistent VAT collection and remittance. Moreover,
the absence of specific technical guidelines tailored to
the notarial profession within existing tax regulations
fosters an overreliance on tax consultants and con-
tributes to legal uncertainty. Ultimately, this situation
is detrimental not only to the notaries themselves as
taxpayers but also to the state (Hikmah, 2024).

Therefore, the taxation policy that imposes a val-
ue-added tax on every notarial service should be re-
considered. The imposition of VAT has the potential

I ! Turnover Tax Act of Netherlands. (1968, June). Retrieved from https://wetten.overheid.nl/BWBR0002629/2025-01-01.
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to increase the financial burden on both clients and
notaries, which could restrict access to legitimate and
legally binding services. Furthermore, considering
that almost every aspect of life requires notarial as-
sistance, a taxation policy that fails to recognise the
social function of this profession may have adverse
consequences for access to justice (Wahyudi, 2024).
A more adaptive policy is therefore needed, such as
exemptions or tax reductions for notarial services
provided to underprivileged individuals. With a more
balanced approach, the role of notaries in serving the
public can be preserved without being hindered by tax
obligations that may obstruct their function as pro-
viders of public legal services (Prasetya, 2024). The
government, notarial associations, and tax authorities
must collaborate to devise appropriate solutions for
aligning notaries’ tax obligations with their social role.
With effective policies in place, notaries can continue
to fulfil their responsibilities as public officials deliv-
ering legal services to all sectors of society, without
being unduly burdened by taxation (Monteiro, 2025).
It should also be acknowledged that the notarial pro-
fession is a public office granted by the state to meet
vital societal needs. Fees for notarial services are al-
ready regulated and may not exceed predetermined
limits. Therefore, regulatory harmonisation and clear-
er reinforcement of this position are essential. Such
matters must not be addressed arbitrarily but require
thorough study and careful deliberation.

Taxation policies that impose VAT on all notarial
services should be reassessed, as they risk increasing
the financial burden on both clients and notaries and
could limit access to lawful and binding legal services.
Given the crucial role of notaries in nearly every facet of
public life, policies that overlook the social function of
this profession may negatively affect access to justice. A
more flexible approach is required, such as VAT exemp-
tions or reductions for services provided to low-income
individuals. The government, notarial associations, and
tax authorities must work collaboratively to align tax
obligations with the public role of notaries, thereby en-
suring that their services remain accessible without be-
ing subject to excessive fiscal pressures. As the notary
profession is a state-appointed role with fees already
regulated by law, it is vital that regulatory harmonisa-
tion and reaffirmation of their public function are im-
plemented thoughtfully, based on in-depth research
and careful policy analysis.

Conclusions

The findings of this study highlighted the signifi-
cant ambiguity surrounding the status of notaries as
“entrepreneurs” under value-added tax legislation,
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despite their role as public officials. This inconsisten-
cy is problematic, as it creates a legal conflict between
the notarial profession’s ethical duty to serve the
public and the tax obligations imposed upon them.
The study emphasised that notaries, who are prohib-
ited from engaging in business activities, should not
be classified as taxable entrepreneurs, as their work
is intended to fulfil a public service function rather
than to generate profit. In addition, the application of
VAT to notarial services may place a financial burden
on both notaries and clients, particularly those from
lower-income groups, thereby limiting access to es-
sential legal services.

This study was significant in shedding light on the
legal and ethical dilemmas faced by notaries when
subjected to VAT regulations that conflict with their
professional obligations. It contributes to a broader
understanding of how the taxation of professional
services can affect public access to justice and legal
support. The findings demonstrated that tax policies
must be adapted to reflect the unique nature of notari-
al duties as public service activities rather than purely
commercial endeavours. The study underscores the
need for policy reform that either exempts notarial
services from VAT or introduces reduced tax rates for
services provided to vulnerable populations.

These findings enhanced the understanding of the
intersection between the legal profession, taxation,
and public service, suggesting that clearer guidelines
and appropriate exemptions should be introduced
to ensure that notaries can continue to provide their
services without undue financial strain. This research
opened further discussion on how best to balance
social justice and tax obligations, ensuring that legal
professionals can uphold their responsibilities while
remaining compliant with tax law. Future studies
might explore international comparisons, examining
how other jurisdictions have addressed similar issues
in relation to the legal profession and taxation, or in-
vestigate the potential for additional tax incentives for
notaries offering pro bono services. Further attention
is needed to determine how regulatory clarity can be
improved to resolve the ambiguities that currently
hinder notarial practice.

Acknowledgements
None.

Funding
The research received no funding.

Conflict of Interest
None.

[1] Adah, S., & Faisol, M. (2024). Tax compliance portrait of notary professional taxpayers. Journal of Accounting

and Finance, 11(1), 20-27.

Law Journal of the National Academy of Internal Affairs, 15(2), 89-97

95 I


http://ejournal.bsi.ac.id/ejurnal/index.php/moneter20

B The position of notaries as taxable entrepreneurs...

(2]

[3]
[4]
[5]
[6]

[7]
(8]

[]

[10]
[11]
[12]
[13]

[14]

[15]
[16]

[17]

[18]

[19]

[20]
[21]

[22]

[23]

I o6

Afriani, L. (2022). Analysis of notary’s obligation to provide notarial pro bono services to financially

disadvantaged individuals (a study on the notaries in Medan). International Journal of Economic, Technology
and Social Sciences, 4(1), 22-34.

Ajeng Pramesthy, H.K. (2023). Legal certainty of obligation to impose value added tax on notary services as
taxable Entrepreneurs. Inicio Legis, 4(1), 34-48. doi: 10.21107/il.v4i1.20213.

Akib, I. (2021). Implementation of notary obligations in imposing value added tax (VAT). Cross-Border, 4(1),
482-499.

Damayanti, W.,, Raden, E.R.P, Naufal, H., & Rini, I.S. (2024). Value added tax on notaries including taxable
entrepreneurs. Yustisi, 11(3), 21-29. doi: 10.32832 /yustisi.v11i3.17869.

Elies, A. (Ed.). (2025). Legal acts and legal events. In A. Susanto (Ed.), Civil law interpreter (pp. 27-34). Jakarta:
Gita Lentera.

Hikmabh, S.E. (2024). Income tax textbook. Semarang: Cahaya Ghani Recovery.

Irwansyah. (2022). Legal research selected methods & article writing practices. Yogyakarta: Mirra Buana
Media.

Ispriyarso, B., & Permana, D.C. (2022). Notary legal services as taxable entrepreneurs of value added taxes in

Indonesia: A social psychology perspective. Journal of Legal, Ethical and Regulatory Issues, 25(1).
Marzuki, PM. (2010). Legal research. Jakarta: KENCANA.

Monteiro, .M. (2025). Introduction to Indonesian tax law. Bandung: Widina.

Mufidah, N.Z., & Habibi, M.R. (2019). The concept of ecocracy as environmental law protection against post-
mining reclamation violations. Indonesian Law Symposium, 1(1), 574-586.

Pavliv, 0. (2023). International experience in regulating land relations and its adaptation in Ukraine.
Democratic Governance, 16(2), 174-187. doi: 10.23939/dg2023.02.172.

Prasetya, [.A.A. (2024). Factors that influence the willingness to pay taxes of individual taxpayers who carry
out self-employed work. Retrieved from https://eprints.unmas.ac.id/id/eprint/5659/1/R.4361%20FEB-
AK%20%282%29.pdf.

Puttri, H.L.,, Dewi, C, & Imam Rahmat, S. (2024). Legal accountability of Notaries/ PPATs in the
mismanagement of tax fund deposits. International Journal of Islamic Education, 6(2), 637-654.
Styawardani, R. (2024). Fair tax regulation reformulation for Notaries/PPAT in Indonesia. (Doctoral thesis,
Universitas Islam Sultan Agung Semarang, Semarang, Indonesia).

Sulistyawati, S., & Arta, E.A. (2022). The role of the notary in the implementation of the tax amnesty for the

sale and purchase of land in Medan concerning the principle of the notary right to refuse. South East Asia
Journal of Contemporary Business, Economics and Law, 26(1), 356-359.

Supriyanti, N.M. (2023). Legal protection of taxpayer data confidentiality in the validation process through
E-PHTB Notary/PPAT. (Master thesis, Universitas Islam Sultan Agung Semarang, Semarang, Indonesia).

Tan, D. (2020). Juridical analysis on the tax compliance of notary in relation to its honorarium in the
perspective of the people’s welfare (research study at the Indonesian Notary Association of Batam City).
International Journal of Advances in Social Science and Humanities, 5(6), 36-43.

Wahyudi. (2024). Legal certainty regarding value added tax regulations. Pakuan Law Review, 10(4), 96-106.
Yani, V. (2020). Optimisation of the amount of tax received by the state on the self assessment system of
notary business activities by organising bookkeeping and net income calculation norms. Justitia Jurnal
Hukum, 4(2). doi: 10.30651 /justitia.v4i2.5353.

Yustisianto, D., & Hafidz, ]. (2023). Obligations of notaries in providing free legal services to people who are
poor. Sultan Agung Notary Law Review, 5(4), 230-243. doi: 10.30659 /sanlar.v5i4.34256.

Zanny, S.A., Aria Farah, M., & Deah, S. (2024). Practical guide to taxation of micro, small, and medium
enterprises. Jakarta: Salemba Empat.

Law Journal of the National Academy of Internal Affairs, 15(2), 89-97


https://jurnal.ceredindonesia.or.id/index.php/injects
https://jurnal.ceredindonesia.or.id/index.php/injects
https://doi.org/10.21107/il.v4i1.20213
https://journal.iaisambas.ac.id/index.php/Cross-Border/article/view/838/660
https://doi.org/10.32832/yustisi.v11i3.17869
https://books.google.co.id/books?hl=en&lr=&id=dGtREQAAQBAJ&oi=fnd&pg=PA27&dq=+perbuatan+hukum+menurut+soeroso&ots=k63zANJ_T-&sig=yjw6YvzkM_-lp7Sr4fiMMkCGPIg&redir_esc=y#v=onepage&q=perbuatan%20hukum%20menurut%20soeroso&f=false
https://books.google.co.id/books?hl=en&lr=&id=Q0IEEQAAQBAJ&oi=fnd&pg=PA34&dq=Notaris+Sebagai+Pengusaha+Kena+Pajak+(PKP)+Terhadap+Kedudukan+Notaris+Sebagai+Pejabat+Umum&ots=xnBquGy912&sig=y86RonXyCnZPHF6n4kObmf7XU5U&redir_esc=y#v=onepage&q&f=false
https://opac.fhukum.unpatti.ac.id/index.php?p=show_detail&id=8111
https://www.abacademies.org/articles/notary-legal-services-as-taxable-entrepreneurs-of-value-added-taxes-in-indonesia-a-social-psychology-perspective-13852.html
https://www.abacademies.org/articles/notary-legal-services-as-taxable-entrepreneurs-of-value-added-taxes-in-indonesia-a-social-psychology-perspective-13852.html
https://books.google.co.id/books?id=CKZADwAAQBAJ&printsec=copyright&hl=id#v=onepage&q&f=false
https://repository.penerbitwidina.com/media/publications/593528-pengantar-hukum-pajak-indonesia-0e15e433.pdf
https://eco-entrepreneur.trunojoyo.ac.id/shi/article/download/6381/4028
https://eco-entrepreneur.trunojoyo.ac.id/shi/article/download/6381/4028
https://doi.org/10.23939/dg2023.02.172
https://eprints.unmas.ac.id/id/eprint/5659/1/R.4361%20FEB-AK%20%282%29.pdf
https://eprints.unmas.ac.id/id/eprint/5659/1/R.4361%20FEB-AK%20%282%29.pdf
https://journal.yaspim.org/index.php/IJIERM/article/download/355/254
https://journal.yaspim.org/index.php/IJIERM/article/download/355/254
https://repository.untagsmg.ac.id/1200/
https://seajbel.com/wp-content/uploads/2023/09/SEAJBEL26.ISU1-909.pdf
https://seajbel.com/wp-content/uploads/2023/09/SEAJBEL26.ISU1-909.pdf
https://pathofscience.org/index.php/ps/article/download/3398/1640
https://pathofscience.org/index.php/ps/article/download/3398/1640
https://ijassh.com/index.php/IJASSH/article/view/353
https://ijassh.com/index.php/IJASSH/article/view/353
https://journal.unpak.ac.id/index.php/palar/issue/view/703
https://doi.org/10.30651/justitia.v4i2.5353
http://dx.doi.org/10.30659/sanlar.v5i4.34256
https://books.google.co.id/books?hl=en&lr=&id=7_8WEQAAQBAJ&oi=fnd&pg=PP1&dq=Notaris+Sebagai+Pengusaha+Kena+Pajak+(PKP)+Terhadap+Kedudukan+Notaris+Sebagai+Pejabat+Umum&ots=PHjuAzWWgT&sig=T7neUdoA0G2lLGUdaeq7a1fkPZo&redir_esc=y#v=onepage&q&f=false
https://books.google.co.id/books?hl=en&lr=&id=7_8WEQAAQBAJ&oi=fnd&pg=PP1&dq=Notaris+Sebagai+Pengusaha+Kena+Pajak+(PKP)+Terhadap+Kedudukan+Notaris+Sebagai+Pejabat+Umum&ots=PHjuAzWWgT&sig=T7neUdoA0G2lLGUdaeq7a1fkPZo&redir_esc=y#v=onepage&q&f=false

Amalia et ol. G

Mo3uuia HoTapiyciB

fIK Cy6'eKTIB NiANPUEMHULbKOI AiANBbHOCTI:
pocnigXeHHs NogaTKoOBUX 3060B'A3aHb

3 NAB nipg Yyac HagaHHA HOoTapianbHUX Nocnyr

JNlediHa Hamipa Amania

AcnipaHT

YHiBepcuTeT bpaBigkas

65145,169 JI. MT. XapioHo, M. ManaHr, IHOoHe3iq
https://orcid.org/0009-0002-1249-1233

IcTicnam

[oKTOp topUOANYHUX HayK

YHiBepcuTeT bpaBigrkas

65145,169 JI. MT. XapioHo, M. ManaHr, IHOoHe3iq
https://orcid.org/0009-0003-3855-7656

XeHpgpapTo Xagicypio

MaricTp npaea

YHiBepcuTeT bpaBigyxas

65145, 169 JI. MT. XapioHo, M. ManaHr, IHooHe3ida
https://orcid.org/0009-0006-4952-3189

AHoTauia

MeToro LbOr0 AOCHiKeHHsI OyJI0 BUBYEHHS] CTaHOBMILA HOTapiyciB fIK OMOJAATKOBYBAaHUX MiIPUEMLIB Y
cUCTeMi MOAATKY Ha J0AAHy BapTicTh IHAOHe3il Ta Horo HacaigKiB /s 3060B’s13aHb HOTapiyciB y HaJlaHHI
ocJyr MaJsio3abe3neyeHUM BepcTBaM HaceseHHs. HopMaTUBHME MiAXiA 3acToCOBaHO HIJISAXOM BHUBYEHHS
BiZinOBiAHOTO 3aKOHOAABCTBA, 30kpeMa 3akoHy Ne 42 Bixg 2009 poky npo [I/IB Ta nmogaTok 3 npogaxy
npegMeTiB po3kouri, 3akoHy Ne 2 Bix 2014 poky mpo npodecito HoTapiyca, a TaK0X iHIIUX MOB’SI3aHUX 3
HUM NOJATKOBUX HOPMATHUBHUX aKTiB. /laHi, BUKOPUCTaHI B I bOMY JOCJI/PKEHHI, OTpPUMAHO 3 NEePBUHHUX,
BTOPHMHHUX | TPETMHHHUX IOPUAMYHUX MaTepialiB Ta NpoaHaJi30BaHO 3a JONOMOTOX HOPMAaTUBHOTO M
KOHIIENTYaJbHOTO MiAX0AiB. Pe3y/ibTaTu JOC/IiI>KEHHS 3aCBiJUUJIY, 1110 X04a HOTApiyCh HeCcyTh MOAATKOBI
3000B’sI3aHHA fIK Cy6'€EKTH MiANPUEMHHUIIBKOI [AiJILHOCTI, OJHAK INOCTalOTh MNpo6JieMH, MOB’s3aHi i3
conjiasibHOIO QYHKIIED HOTApiaTy U[0A0 HA/laHHSA MOCJAYT eKOHOMIYHO He3axXHUIeHUM BepCcTBaM HaceJIeHHs.
HaBaHTa)xeHHA NOAATKOM Ha [0/aHy BapTiCTh Ha HOTapiaJbHi MOCJAYTrY NOTEHI[IHHO MOXKe MepelIKopKaTH
JOCTYIy HaceJIeHHs [0 PUAWYHUX IOCJAYT, L0 aKTyasidye HeoOXiAHICTh 3ampoBa/pKeHHS MOJIITHKH,
sika 36asiaHcoByBajsia 6 MOJATKOBi 3000B’sI3aHHS 3 MPUHIUIIOM AOCTYIy A0 IpaBocyajs. KoHcTaToBaHO,
1[0 MOJAJIbIIOTO AOCJiKeHHS MOTPebyTh MUTAaHHA QOpPMYyBaHHS IMOAATKOBOI MOJIITHUKH, aJalTOBaHOI
Jlo couianbHol ¢yHKUIl HOTapiaTy, sika Mae BpaxOByBaTH, L0 HOTApiycH € JAep>KaBHUMH CIYKOOBISIMH,
AKI clyXaTb CycHniJbCTBY. MeTol0 ypsAy W 3aKOHOJABLIB € BU3HAHHA IOCJYr HOTApiyCiB AK AepKaBHUX
cyk60B1iB, sIKi HeCyTb BiZjIOBiJa/IbHICTh 32 BUNHEHHS aBTEHTUYHUX NPABOYUHIB Ha KOPUCTH CYCITiJIbCTBA.
BoHU Tako0 3060B’s13aHi HaJlaBaTH MOCJAYTH Masio3abe3nedyeHM 0cob6aM i He MOXKYTb BiAMOBUTH iM y LIbOMY.
JloBeieHo, 1110 0OKJIaJaHHSA TOAATKOM Ha JI0/JaHy BapTiCTh KOXKHOI HOTapiaJbHOI MOCIYTH € TATApPEM He JIUIIEe
JUIs1 KJIIEHTIB, a ¥ 6e3mocepe/iHbO /151 HOTapiyciB
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Abstract

The rapid expansion of sports betting in Ethiopia presents a critical challenge, demanding urgent regulatory
intervention to address its detrimental impact, particularly on youth. The core objective of the study was
to analyse the causal relationships and mediating factors between crime rates, familial discord, and mental
health issues associated with gambling activities, and to recommend the most effective means of mitigating
the activity. Employing a normative legal research methodology, this article critically examined Ethiopia’s
existing legal framework, including the National Lottery Administration Re-establishment Proclamation No.
535/2007 and the Sports-Betting Lottery Directive No. 172/2021. This analysis was complemented by a
comprehensive literature review, comparative studies of international regulatory models (specifically the UK),
and practical observations within the Ethiopian context. The findings revealed that the current regulatory focus
on revenue generation inadequately addresses the profound social harms. Notably, the study established a
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clear correlation between increased betting activities and heightened crime rates, alongside significant adverse
effects on family stability and mental health. The vulnerability of youth, exacerbated by pervasive advertising
and online accessibility, is a central concern. Critical gaps within the existing legal framework, including
unregulated advertising and weak penalties, were identified. Crucially, the current law fails to prevent money
laundering by not requiring proof of the source of funds, and also fails to regulate advertisements. The practical
significance of this research lies in its potential to inform immediate policy reforms. Key recommendations
included stringent licensing requirements, mandatory disclosure of betting’s negative impacts, comprehensive
advertising prohibitions, mandatory source-of-funds declarations from bettors, mental health screening for
participants, reduced maximum payout limits, and clearly defined penalties for violations. The establishment of
a dedicated gambling commission, akin to the UK model, was also proposed. This study underscored the urgent
need to prioritise youth protection and social well-being over short-term economic gains

Keywords:

sports betting regulation; youth vulnerability; crime and gambling; advertising prohibition; legal reform

Introduction

The allure of sports betting has swept across Ethiopia
over time, capturing the imagination of both adults
and youth. While the industry offers potential for eco-
nomic growth and entertainment, it also presents a
significant challenge: the potential for addiction and
adverse consequences for young people. Despite the
existence of regulation, sports betting remains wide-
spread, particularly among Ethiopian youth. Although
the authors have not been able to find recent data, a
2020 report identified 42 sports betting companies
operating in Ethiopia. Special studies indicate that par-
ticipation in sports betting is increasingly prevalent
among adolescents and young adults, often viewed as
an attractive means of financial gain or entertainment
(Andarge, 2021). This engagement can lead to signifi-
cant negative outcomes, including addiction, financial
instability, and deteriorating mental health. Research
conducted among secondary school students in Addis
Ababa reveals alarming trends: many young bettors re-
port prioritising gambling over academic responsibili-
ties, leading to declining educational performance and
increased dropout rates.

The allure of quick financial rewards, as stated by
A.Hajietal. (2022) and E. Workeshet Berhance (2024),
can create a cycle of dependency in which individuals
gamble not only their discretionary income but also
essential funds intended for education or family sup-
port. This phenomenon is especially escalated by the
normalisation of gambling through media portrayals
and peer influence, which further exacerbates these
issues. Young people are often exposed to messaging
that glamorises betting as a socially acceptable activ-
ity, contributing to a lack of awareness regarding its
potential dangers. This cultural shift towards accept-
ance is diminishing familial and community bonds,
as individuals become increasingly isolated by their
gambling habits.

Furthermore, as E.L. Grinolsa & D.B. Mustard (2021)
clearly state, from a psychological standpoint, problem
gambling is often associated with impulsivity and low
self-control. Studies estimate that individuals identified
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as problem gamblers are between 4.3 and 7.6 percent-
age points more likely to commit crimes compared to
non-gamblers. This heightened risk is compounded by
the fact that many problem gamblers engage in illegal
activities as a means of recouping financial losses or
managing debts related to their gambling behaviour.
Approximately 50% of crimes committed by individ-
uals with gambling disorders are directly linked to
their gambling activities. Sociologically, the prevalence
of problem gambling within criminal populations is
alarming. Research conducted by K. Lind et al. (2021)
indicated that about 73% of incarcerated individuals
meet the criteria for problem gambling, highlighting
a significant overlap between gambling disorders and
criminal behaviour. Many offenders report commit-
ting crimes such as robbery or theft specifically to fi-
nance their gambling habits or pay off associated debts.
Furthermore, the relationship between gambling and
crime can be viewed through various criminological
theories. For instance, rational choice theory posits
that individuals may weigh the potential benefits of
committing a crime against the risks involved, often
leading them to engage in illegal activities when they
perceive a greater need for financial resources (Taye et
al., 2020). 0. Kolos et al. (2023) examined instances of
uncontrolled violence that arose in Ukraine due to the
gambling industry.

Another crucial aspect of this relationship is the
role of co-occurring issues such as substance abuse
and mental health disorders. Many individuals with
gambling problems also struggle with alcohol or drug
dependencies, which further exacerbates their like-
lihood of engaging in criminal behaviour. A study by
A. Adolphe et al. (2018) has shown that those with both
gambling and substance use disorders are significantly
more likely to report having committed violent crimes
compared to those without these co-occurring issues.

As the above discussion demonstrates, the prob-
lems and effects of sports betting persist even in the
presence of existing laws aimed at regulation. This
Article aimed to highlight the current effects of sports
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betting in Ethiopia and, based on those effects, advo-
cate for more stringent laws, including the possibility
of a complete ban on the activity. It will also draw on
the experiences of countries that have successfully im-
plemented total bans.

Materials and Methods

This study employed a normative legal research meth-
odology, which focuses on the examination of laws
and legal systems as they ought to be. Within this le-
gal research framework, several methods are utilised,
including critical analysis, literature review, compar-
ative study, and practical observation. The critical
analysis method is employed to scrutinise existing
laws related to betting in Ethiopia, such as the Na-
tional Lottery Administration Proclamation of 20021,
the National Lottery Administration Re-establishment
Proclamation No. 535/2007% the Sports Betting Lot-
tery Directive No. 172/20213, and the Advertisement
Proclamation No. 759/2012* This analysis aimed to
highlight the inadequacies of these regulations, par-
ticularly noting that they do not effectively impose a
total ban on sports betting.

Since normative legal research relies heavily on
secondary data sources, including legislation, court de-
cisions, legal theories, and scholarly studies, the litera-
ture review method is employed to gather insights from
scholars and researchers regarding the current expan-
sion of betting in Ethiopia. This includes examining its
relationship with crime and its effects on mental health,
as well as the broader social problems associated with
it. Additionally, the comparative method is utilised to
draw lessons from countries such as the United King-
dom®®, which have implemented partial bans on sports
betting. This approach seeks to provide insights into
how Ethiopia can effectively enforce such a ban and
develop appropriate legal measures based on the ex-
periences of those countries. The practical observation
method is applied to illustrate and narrate the current
effects of betting in Ethiopia. This includes firsthand
accounts and observations that reveal the real-world
implications of betting activities.

kepepyag/gambling-act-2005-policy-2023.pdf.

Results and Discussion

The economic and social impact of sports betting
on youth in Ethiopia. The legal landscape governing
sports betting in Ethiopia is primarily shaped by the
National Lottery Administration (NLA), which oversees
all gambling activities in the country. The NLA operates
under the National Lottery Administration Re-estab-
lishment Proclamation No. 535/20077 and the more
recent Sports-Betting Lottery Directive No. 172/20218.
These regulations aim to ensure that betting activities
are conducted fairly and responsibly while generating
revenue for the government. The legal age for partici-
pating in sports betting is set at 21 years, reflecting an
effort to protect younger populations from potential
gambling-related harms.

As noted, the rapid expansion of sports betting in
Ethiopia has reshaped the social fabric and affected the
mental health of users, while also introducing signifi-
cant political and crimerelated challenges. As the in-
dustry continues to grow, it is essential to analyse its
multifaceted impacts on the economy, the political en-
vironment, and crime rates within the country (Abdi et
al., 2013). The economic implications of sports betting
in Ethiopia are profound. On one hand, the industry has
emerged as a critical source of revenue for the govern-
ment. Licensed betting operators are subject to various
taxes and fees that contribute significantly to public
funds (Girma, 2023). For instance, it is stated in Proc-
lamation No. 535/2007° that sports betting companies
in Ethiopia are mandated to pay a 30% income tax on
their profits, alongside a 15% tax on winnings distrib-
uted to bettors. This taxation framework generates
substantial income for the state, which can be allocat-
ed to social services and infrastructure development.
Moreover, the sports betting sector creates numerous
job opportunities across various levels of the economy.
From customer service roles in retail betting shops to
positions in marketing, IT, and financial management
within online platforms, the industry has stimulated
employment growth (Gathuru, 2021). The proliferation
of betting shops and online platforms has also led to an
increase in ancillary services; for example, there is a

! Proclamation of the Federal Democratic Republic of Ethiopia No. 271 “On the National Lottery Administration”. (2002, April). Retrieved
from https://www.lawethiopia.com/images/federal_proclamation/proclamations_by_number/271.pdf.

2 Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.

3 Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.

* Advertisement Proclamation of the Federal Democratic Republic of Ethiopia No. 759/2012. (2012, August). Retrieved from https://chilot.
wordpress.com/wp-content/uploads/2012/09/advertisement-proclamation.pdf.

® Gambling Act 2005 of the United Kingdom. (2005, April). Retrieved from https://www.legislation.gov.uk/ukpga/2005/19/contents.

6 Statement of Licensing Policy 2023-2026 of the United Kingdom. (2023, June). Retrieved from https://www.barnsley.gov.uk/media/

7 Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.

8 Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.

? Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.
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growing demand for sports analysts, tipsters, and con-
tent creators who provide insights and information to
bettors. This job creation can have a multiplier effect on
local economies by increasing consumer spending and
stimulating demand for related services such as hospi-
tality and transportation (Tagoe et al., 2018).

However, these economic benefits come with sig-
nificant costs. The rise of sports betting is often accom-
panied by increased financial strain on households,
particularly among low-income individuals who may
gamble away essential funds needed for basic necessi-
ties (Dowling et al., 2019). Studies have indicated that
financially constrained households tend to allocate
larger portions of their income to gambling activities,
which can lead to detrimental effects on savings and
overall economic stability (Williams et al., 2011). In
extreme cases, individuals may resort to borrowing or
engaging in criminal activities to finance their gambling
habits, further exacerbating their financial difficulties.
Additionally, as J.M. Gathuru (2021) stated, while the
government benefits from tax revenues generated by
legal betting operations, illegal gambling activities pose
a substantial risk to this economic model. The existence
of unregulated betting houses undermines legitimate
operators and deprives the government of potential tax
revenue. Consequently, more effective regulation is cru-
cial for consumer protection.

The relationship between gambling and crime is
another significant area of concern, with numerous
studies indicating that increased gambling activities
correlate with higher crime rates (van der Maas et
al, 2024). This analysis explores the impact of gam-
bling on crime from various perspectives, including sta-
tistical evidence, psychological factors, and sociological
implications (Shelp, 2017). Research has consistently
shown a strong link between gambling expenditure
and crime rates. A landmark study conducted in New
South Wales, Australia, revealed that for every 10% in-
crease in gambling spending, there were substantial in-
creases in various types of crime, including over 4,500
additional assaults and 2,800 home break-ins annually
(Williams et al., 2007). This suggests that the negative
impacts of gambling extend beyond individual gam-
blers to affect entire communities, leading to increased
rates of criminal activity even among non-gamblers.
The findings indicate that as gambling expenditures
rise, so too does the incidence of crimes such as theft,
fraud, and assault, which are often driven by the finan-
cial desperation of problem gamblers seeking to fund
their habits or pay off debts incurred through gambling
(Grinolsa & Mustard, 2021).

In general, sports betting in Ethiopia, regulat-
ed by the National Lottery Administration, generates
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significant government revenue and employment, yet
its rapid growth comes at a high social cost. It contrib-
utes to financial strain, particularly among low-income
households, and is strongly linked to increased crime
rates driven by problem gamblers. The existing regula-
tory framework, focused primarily on revenue genera-
tion, fails to adequately address these profound social
harms, necessitating more robust consumer protection
and effective regulation of the burgeoning industry.
From total ban to regulation with restrictions:
Lessons from the UK, Saudi Arabia, Qatar, and Su-
dan. The United Kingdom permits sports betting sub-
ject to comprehensive harm prevention measures. This
prevention strategy is characterised by a robust and
evolving regulatory framework that prioritises trans-
parency, data-driven interventions, and targeted con-
sumer protection (van der Maas et al., 2024). The Gam-
bling Act, in force since 2005! and updated in 20232,
mandates betting companies to monitor user behaviour,
set mandatory spending and loss limits - particularly
for the most vulnerable age group of 18-24 years - and
finance treatment for pathological gambling through
a dedicated tax. Operators are required to identify at-
risk players by analysing behavioural data and to inter-
vene with warnings, self-exclusion options, or referrals
to support services. Advertising is tightly regulated:
all promotions targeting children and adolescents are
banned, as are ads featuring sports celebrities. The Pre-
mier League has voluntarily agreed to remove gambling
sponsors from team uniforms (Lind et al,, 2023). The
UK also emphasises collaborative data sharing across
betting companies to prevent high-riskindividuals from
circumventing controls by opening multiple accounts,
while ensuring data privacy. Furthermore, online bet-
ting platforms must be “safe by design”, incorporat-
ing features that minimise risk, such as slowing game
speed and requiring mandatory limit-setting. These
measures are the product of extensive consultation and
are continuously refined based on behavioural science
and emerging evidence, aiming to balance individu-
al freedom with the protection of vulnerable groups.
In stark contrast, Saudi Arabia, Qatar, and Sudan
adopt a prohibitionist approach rooted in Islamic law,
where all forms of gambling, including sports betting,
are strictly illegal and punishable by criminal penal-
ties. There are no legal operators, no harm reduction
programmes, and no responsible gambling initiatives.
Prevention is achieved through legal deterrence and
active law enforcement, with authorities monitoring
and prosecuting illegal betting activities (PastwaWo-
jciechowska, 2011). This absolute ban leaves no room
for regulated betting or harm reduction for those who
participate illicitly, and there is little public discussion

! Gambling Act 2005 of the United Kingdom. (2005, April). Retrieved from https://www.legislation.gov.uk/ukpga/2005/19/contents.
2 Statement of Licensing Policy 2023-2026 of the United Kingdom. (2023, June). Retrieved from https://www.barnsley.gov.uk/media/

kepepyag/gambling-act-2005-policy-2023.pdf.

Law Journal of the National Academy of Internal Affairs, 15(2), 98-107

101 I


https://www.legislation.gov.uk/ukpga/2005/19/contents
https://www.barnsley.gov.uk/media/kepepyag/gambling-act-2005-policy-2023.pdf
https://www.barnsley.gov.uk/media/kepepyag/gambling-act-2005-policy-2023.pdf

I 102

B R-gulating and mitigating the risks...

or research on gambling-related harm in these societies
due to the social and religious stigma attached to the
activity (Dowling et al., 2019).

Ethiopia occupies a middle ground: sports betting
is legal and regulated under the NLA, with specific di-
rectives and licensing requirements. However, the Ethi-
opian system is characterised by weak enforcement,
widespread illegal and unlicensed operations, and
poor consumer protection. Although regulations exist
to restrict underage betting and promote responsible
gambling, these are often not implemented effectively,
allowing minors easy access to betting shops and on-
line platforms (Grinolsa & Mustard, 2021). The rapid
growth of betting establishments, driven by low entry
barriers and economic incentives, has outpaced the de-
velopment of regulatory and support structures. Stud-
ies in Ethiopia consistently highlight the negative psy-
chosocial and economic impacts of betting, especially
among youth, including addiction, financial distress,
and mental health problems. While betting generates
some government revenue and employment, these
benefits are undermined by the prevalence of unregis-
tered operators and the lack of systematic tax collec-
tion (Kryszajtys & Matheson, 2017). The absence of
robust monitoring, clear regulatory frameworks, and
accessible treatment or counselling services leaves vul-
nerable populations exposed to significant harm. From
these international experiences, Ethiopia can draw
several lessons. The UK’s advanced regulatory model
demonstrates the importance of integrating behaviour-
al monitoring, mandatory loss limits, strict advertising
controls, and collaborative data sharing into a compre-
hensive harm-reduction strategy (Lind et al., 2021).

Ethiopia could benefit from adopting similar tech-
nological and regulatory tools, strengthening enforce-
ment, and establishing accessible support services for
problem gamblers. However, Ethiopia faces substantial
challenges in replicating these policies. Implementing
advanced monitoring systems and loss limits requires
significant investment in technology and regulatory ca-
pacity, which may exceed current institutional resourc-
es. Moreover, the economic reliance on betting revenues
and the normalisation of betting as a source of employ-
ment complicate efforts to impose stricter controls.
On the other hand, the prohibitionist models of Saudi
Arabia, Qatar, and Sudan are unlikely to be effective in
Ethiopia’s context. A total ban would not only be cul-
turally and economically disruptive but could also drive
betting underground, making it harder to monitor and
mitigate harm. Furthermore, such an approach offers

3 Ibidem, 2007.

no support to those already affected by gambling prob-
lems. In summary, while Ethiopia’s current regulatory
approach is insufficient to address the growing risks of
sports betting, especially among youth, the country can
learn from the UK’s evidence-based, harm-reduction
strategies by strengthening enforcement, leveraging
technology for monitoring and intervention, and fos-
tering public awareness and support services. Howev-
er, Ethiopia must adapt these lessons to its own social,
economic, and institutional realities, acknowledging
that both resource constraints and the existing integra-
tion of betting into the economy pose significant obsta-
cles to adopting either the UK’s comprehensive model
or the total bans seen in some Islamic countries.
Analysis of the current sport betting legislation
in Ethiopia. As per the new Sports Betting Directive
No. 172/2021%, a person who wishes to establish and
operate a sports betting business in Ethiopia is re-
quired, first and foremost, to complete an application
form and submit it to the National Lottery Administra-
tion. In addition to the form, the applicant is obliged to
provide a bank statement confirming the availability of
the initial capital required to operate the business, proof
of a contract with a legally registered civil society organ-
isation in Ethiopia for making donations as part of their
social responsibility, and a bank statement serving as a
guarantee of 1.5 million Br. Upon fulfilling the above re-
quirements, the sports betting company may commence
operations. These requirements are also explicitly out-
lined in Article 17 of the National Lottery Re-establish-
ment Proclamation?. After beginning operations, if the
sports betting company is found to be operating outside
of these procedures and in contravention of the law,
the initial response will be a seven-day warning to rec-
tify their conduct in accordance with the legal require-
ments. If no corrective action is taken, a final three-day
warning will be issued. Should the company fail to com-
ply after this final notice, it will be suspended, in accord-
ance with Article 6(1) of the Directive and Article 16 of
the National Lottery Re-establishment Proclamation?.
On the other hand, according to Article 6(2) of the
Directive*, a licence may be cancelled under the follow-
ing circumstances: if forged documents were submitted
during the application process; if the business fails to
commence operations within 60 days of receiving the
licence; if it ceases operation for more than 30 consec-
utive days, meaning it no longer provides services; or if
the licence is not renewed within the timeframe stipu-
lated in the Directive. These grounds are also provided
in Article 14 of the National Lottery Re-establishment

! Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.

2 Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.

* Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.
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Proclamation. Article 7 of the Directive and Article 15
of the Proclamation? address the conditions for licence
renewal. According to these provisions, licences must
be renewed annually between Hidar and Tahisas in the
Ethiopian calendar (approximately from 10 November
to 8 January). When applying for renewal, the betting
company mustprovide proofof commission payments to
the NLA, documentation confirming support for civil so-
ciety in Ethiopia as part of its social responsibility, and
evidence of income tax payment. Only upon fulfilling
these requirements will the betting licence be renewed,
along with the payment of a renewal fee of 1 million Br.

Directive No. 172/20213, under Article 9, outlines
how payments are to be made to winners of sports bet-
ting. According to the article, payments must be made
within 15 days, and a 15% income tax on winnings is to
be deducted and paid monthly to the Revenue Ministry.
The maximum amount a sports betting company can
award a winner is 1 million Br; no prizes may exceed
this limit. If a game on which a bettor has placed a wager
does not take place, the company is required to refund
the money to the bettors. Betting companies are ex-
pected to pay a 15% commission to the NLA from their
gross income and deduct 15% from winners’ payouts,
to be submitted as income tax to the Revenue Ministry
when winnings exceed 1,000 Br. This requirement is
stipulated in Article 17 of the National Lottery Re-estab-
lishment Proclamation* and corresponds with Article 7
of the previous National Lottery Administration Procla-
mation of 2002°. Furthermore, betting companies are
expected to allocate approximately 0.5% of their gross
income to support civil society organisations in Ethio-
pia. The Directive further states under Article 16 that
betting houses must not be located within 500 metres
of schools or religious institutions. Additionally, it pro-
hibits individuals from participating in betting activities
while wearing school uniforms. Article 18 addresses
penalties for violations. The current legislation raises
the minimum betting age from 18 to 21, compared to
the previous Sports Betting Directive No. 82/2005°.

As clearly expressed in the spirit of the current
sports betting law 7%, the government’s primary aim is to
generate economic benefit from the operation of sports
betting in Ethiopia. Less attention is given to the social

3 Ibidem, 2021.

com/2021/02/28/sport-betting-directive-140-2013/.
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and economic consequences of this activity on young
people. As noted in the previous section, sports betting
contributes to rising crime rates, family breakdown,
and mental health issues among participants. As stated
from the outset, and in light of these impacts, it would
be preferable to implement a total ban on sports bet-
ting, as has been done in countries such as Qatar, Brazil,
the United Arab Emirates, Brunei, Algeria, Afghanistan,
Bahrain, Jordan, Cambodia, Lebanon, North Korea, the
United States (Utah), Mauritania, Guinea-Bissau, Libya,
Sudan, Somalia, Burundi, and Eritrea. These countries
have implemented complete bans on sports betting
due to religious, cultural, and societal reasons. In these
contexts, governments often prioritise maintaining so-
cial order and upholding moral values over short-term
economic gains. As O. Kolos et al. (2023) stated, in the
absence of criminal liability for this type of offence, it
is impossible to ensure the legal protection of individ-
uals involved in gambling. The fear of gambling-related
problems, such as addiction and financial instability,
also plays a significant role in shaping these decisions.
Additionally, historical and legal frameworks often in-
fluence current gambling policies, as seen in countries
with long-standing bans on certain forms of gambling.
As demonstrated by these countries, Ethiopia
should prohibit sports betting. The country should pri-
oritise public health and the well-being of its youth over
the economic gains generated by the sector. The mul-
tifaceted consequences of failing to implement such a
ban negatively impact the country in numerous ways.
At the very least, if a complete ban is not feasible, im-
provements and amendments to the current legislation
governing sports betting are essential. Firstly, the re-
quirements for starting a betting business, as outlined
in Article 12 of the Directive, should be made more
stringent, limiting entry into the sector and thereby
reducing widespread involvement. For example, the
guarantee currently required to enter the industry -
1.5 million Br - should be increased to deter casual
participation and to raise the barrier for market entry.
Additionally, the Directive should require betting com-
panies to publicise the negative effects of gambling. Op-
erators should be legally obliged to inform participants
of the associated risks. For example, companies could

! Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.

2 Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.

* Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.

% Proclamation of the Federal Democratic Republic of Ethiopia No. 271 “On the National Lottery Administration”. (2002, April). Retrieved
from https://www.lawethiopia.com/images/federal_proclamation/proclamations_by_number/271.pdf.

¢ Sports Betting Directive of the Federal Democratic Republic of Ethiopia No. 82/2005. (2005). Retrieved from https://chilot.wordpress.

7 Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.

8 Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.
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be required to produce and distribute informational
booklets outlining the harms of betting. Furthermore,
both the Directive and the Advertisement Proclama-
tion No. 759/2012! should explicitly prohibit the ad-
vertising of betting across social media platforms and
television broadcasts. These provisions are currently
absent from the legislation and must be incorporated
to help minimise youth participation. Moreover, betting
companies should be mandated to verify the source of
bettors’ funds. Before participating, individuals should
be required to provide evidence that their betting mon-
ey originates from legitimate sources such as a salary,
business income, donations, or other verifiable means?.
This measure would help ensure that funds from illicit
or criminal sources are not used within the sector.

Directive No. 172/20213 should also include pro-
visions requiring the mental health of participants to
be assessed. Companies should only permit individ-
uals who can provide proof of sound mental health to
participate in betting activities. This would ensure an
additional layer of protection for vulnerable individu-
als. Furthermore, the minimum age requirement, cur-
rently set at 21 under Article 10 of the Directive, should
be raised to 25. In addition, the maximum allowable
prize from a single betting event - currently 1 million
Br - encourages widespread engagement in the sector
and should be re-evaluated and potentially reduced to
discourage excessive participation. Therefore, this re-
quirement should be lowered to as little as 100,000 Br
or less, which may serve to discourage individuals from
entering the sector. Additionally, the number of branch-
es that a single betting company is permitted to operate
should be further limited to help curb the spread of the
industry. Furthermore, the Directive and the National
Lottery Re-establishment Proclamation* fail to specify
the penalties applicable to individuals, such as when
someone under the age of 21 engages in betting. A law
without enforceable penalties lacks effectiveness. Con-
sequently, the Directive should clearly detail the penal-
ties for each violation outlined in both the Directive and
the Proclamation. Moreover, the social responsibility
obligations imposed on current betting companies are
minimal and should be significantly extended.

The findings of this study, while consistent with
several established trends in sports betting research
in Ethiopia, also present distinct perspectives that di-
verge from earlier research. Notably, this analysis sup-
ports the findings of researchers such as M.G. Yitbarek
& K.K. Getahun (2019), whose study in Bahir Dar City
documented financial strain and interpersonal conflict

3 Ibidem, 2021.

linked to sports betting. Similarly, this study confirms
the conclusions of A. Andarge (2021) identified a strong
correlation between gambling activities and adverse
social outcomes. Furthermore, these findings reinforce
the well-established link between increased gambling
expenditure and rising crime rates, a relationship con-
sistently emphasised by scholars including E.L. Grinol-
sa & D.B.Mustard (2021). Youth vulnerability - a central
concern of this research - is in line with the observa-
tions of W. Girma (2023), whose study in Hawassa City
highlighted the psychosocial risks facing young adults
involved in sports betting. Additionally, in line with re-
search into the psychosocial and economic consequenc-
es of gambling among youth and adults in Bahir Dar City,
this study identifies the rise of virtual betting as a major
contributor to the harmful impacts on young people.

However, this research differs from previous
studies in several important respects. Firstly, it pro-
vides a more comprehensive and critical analysis of
the existing legal framework governing sports betting
in Ethiopia. While previous studies, such as that by
E. Wodaj (2024), have explored aspects of the nation-
al directives, this Article delves more deeply into the
legal intricacies and incorporates a comparative inter-
national perspective, drawing lessons from the regu-
latory approaches of countries such as Qatar and the
UK. Secondly, this study places a much greater empha-
sis on the regulation of advertising, a factor that, while
mentioned in other studies, has not been consistently
prioritised. Furthermore, this research differs from the
study by A. Haji et al. (2022), who, despite assessing the
effects of betting on youth, fails to address the relation-
ship between gambling and criminal activity. He does
not explore how increased participation in betting can
lead to a greater propensity for criminal behaviour. By
contrast, this study, drawing from international expe-
rience and practical observations, finds that gambling
significantly increases the likelihood of criminal in-
volvement. In addition, although previous research by
M.G. Yitbarek & K.K. Getahun (2019) examined strate-
gies for reducing the prevalence of sports betting, they
did not consider banning sports betting advertisements
as a means to curb participation in the industry. This
study highlights that advertising prohibition is a crit-
ical and underutilised strategy in reducing gambling
engagement in Ethiopia. Further, previous studies by
W. Girma (2023) addressed the effects of sports betting
but did not advocate for a total ban, which differentiates
this study significantly from many prior investigations
in the field. These findings underscore the detrimental

! Advertisement Proclamation of the Federal Democratic Republic of Ethiopia No. 759/2012. (2012, August). Retrieved from https://chilot.
wordpress.com/wp-content/uploads/2012/09/advertisement-proclamation.pdf.
2 Sports-Betting Lottery Directive of the Federal Democratic Republic of Ethiopia No. 172/2021. (2021, June). Retrieved from https://cms.
law/en/int/expert-guides/cms-expert-guide-to-gambling-laws-in-africa/ethiopia.

* Re-establishment Proclamation of the National Lottery Administration of the Federal Democratic Republic of Ethiopia No. 535/2007. (2007,
July). Retrieved from https://www.scribd.com/document/657246627 /Proc-No-535-National-Lottery-Administration.
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impact of pervasive advertising on youth, advocating
for stricter regulatory measures. Furthermore, this
research openly acknowledges the limitations arising
from the lack of recent data - a challenge frequently
encountered in Ethiopian scholarship. Unlike earlier
studies that may rely on outdated datasets, this study
explicitly highlights the urgent need for contemporary
data to support evidence-based policymaking. This
transparency regarding data constraints distinguishes
the present study, underlining the necessity of continu-
ous data collection for accurate and timely analysis.

Conclusions

This study aimed to critically analyse the existing le-
gal framework for sports betting in Ethiopia and to
propose more stringent regulations - or even a com-
plete ban - to mitigate its harmful effects, especially on
youth. This objective was achieved through an exami-
nation of relevant Ethiopian proclamations and direc-
tives, a comprehensive literature review, and insights
drawn from international comparative analyses. The
study employed a normative legal research methodolo-
gy, which included critical analysis of Ethiopian legal in-
struments such as the National Lottery Administration
Re-establishment Proclamation No. 535/2007 and the
Sports-Betting Lottery Directive No. 172/2021. This
was supported by a detailed literature review on the
social and economic impacts of sports betting, as well
as a comparative analysis with countries such as Qatar
and the UK. Practical observations further illuminated
the real-world implications within Ethiopia. The find-
ings consistently revealed that the current regulatory
focus on revenue generation fails to adequately address
major social harms. A strong correlation was identified
between increased betting activities and rising crime
rates, family instability, and mental health issues. The
research highlighted the particular vulnerability of
youth, worsened by extensive advertising and unre-
stricted online access. Critical gaps in the legal frame-
work were exposed, including the lack of regulation
over advertising, insufficient penalties, and the failure
to mandate disclosure of betting funds’ sources, which
undermines efforts to prevent money laundering.
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The findings significantly deepen understanding of
the complex relationship between sports betting and
societal well-being in Ethiopia. By critically assessing
the legal framework, the study pinpointed specific legis-
lative shortcomings that enable gambling-related harm,
particularly among youth. The explicit correlation be-
tween betting and adverse outcomes - such as crime
and familial discord - provides compelling evidence for
policy reform. Moreover, the comparative analysis of
international models offers tangible recommendations
for harm reduction in Ethiopia. The emphasis placed
on unregulated advertising and weak financial crime
controls - issues often overlooked in earlier studies -
broadens the discourse around key intervention points.
This study strongly advocates a shift in regulatory pri-
orities: away from economic gain and towards safe-
guarding youth and promoting social welfare.

One major limitation of this study was the scarcity
of current statistical data on the prevalence and conse-
quences of sports betting in Ethiopia. As a result, great-
er reliance was placed on qualitative observations and
findings from comparable settings.

Future research should prioritise the quantifica-
tion of the economic and social costs of gambling-re-
lated harms in Ethiopia through rigorous empirical
data collection. Further studies should also assess the
effectiveness of specific harm reduction interventions
tailored to the Ethiopian context - such as mandatory
mental health screenings and robust age verification
procedures.
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AHoTauia

CTpiMKe NOIIMPEHHS CIOPTUBHUX cTaBOK B Ediomnii € cepiio3Hoo Mpo6.1eMolo, iKa akTyas1i3ye HeoOXiJHICThb
YAKUTTA PEryJATOPHUX 3aXOAiB JJd IOJOJIaHHA IXHbOIO WIKIJJIMBOrO BIJIMBY, IlepeAyciM Ha MOJIOAb.
OCHOBHOI METOI0 AOCTiKEeHHs 6yJI0 MpoaHali3yBaTU MPUYMHOBO-HACIIIKOBI 3B’A3KHU U mocepeJHULbKI
dakTopu Mix piBHEM 3JI0YMHHOCTi, CiMeHUMHU KOHQJIIKTaMU Ta NpobjeMaMU ICUXIYHOrO 3/0pOB’s,
NOB’SI3aHUMH 3 a3apTHUMM irpaMy, a TaK0oX PeKOMeH/AyBaTU ONTHUMaJbHUI CHOCi6 0OMe)xeHHS iXHbOIO
BILIMBY. Ha mifcTaBi BUKOpHUCTAaHHS HOpPMaTUBHOI MeToJoJiorii mpaBOBOTrO JOCJi[P)KeHHSI B pPOOGOTI
KPUTUYHO IpoaHaJsizoBaHo NnpaBoBy 6a3y Ediomnii, 3okpema [Ipokaamalito npo BifHOBIeHHs HaljioHanbHOL
soTtepei N2 535/2007 Ta /lupeKTUBY PO CIOPTHUBHI cTaBKHU Ta jsioTepei N2 172/2021. AHani3 JonoBHEHO
BCeGIYHHUM OTJIAJOM JIiTepaTypH, NOPIiBHAJBHUX JOCAiI[)KeHb MIXKHApOJHHUX peryJsaTOPHUX MoJesel
(30kpema Bestnkoi bpuTaHnii) Ta NpaKTUYHHUMH CIIOCTEPEXEHHSIMU B KOHTeKCTi peasiii Ediomnii. PeaysnbTaT
3acBifuM/IM, 10 HUHIMIHIA peryjasaTopHUA (QOKyC Ha reHepyBaHHI [OXO[iB HeaZleKBaTHO pO3B’A3Ye
npo6JsieMy TJIMG60KOI colliaysbHOI mKoAU. JloCTiIP)KeHHSI BCTAHOBUJIO YiTKY KOpeJALilo MiXK MiABUIEHHAM
AKTUBHOCTI CTaBOK 1 3pOCTaHHAM piBHA 3JIOUMHHOCTI, @ TAKOX 3HAYHUM HeraTMBHUM BILUIMBOM Ha
cTabinbHicTb ciM'i Ta ncuxiyHe 37,0poB’st. BpasiuBicTh MoJI0J|, 1110 TOCUJIIOETHCS MOLIMPEHOIO PEKJIAMOI0 Ta
JOCTYIHICTIO B iIHTEPHETI, € IleHTPaJbHOI MpPo6JeMot0. BUsiBJIeHO KpUTUYHI MPOTAJUHU B IPaBOBiii 6a3i,
cepej, IKUX — HeperyJibOBaHa pek/jaMa Ta He BiZjOBiJIHiI cTymneHIo cycnijibHOI He6e3MeYHOCTi MoKapaHHS.
BaxxyinBO, 110 YMHHEe 3aKOHOJAABCTBO He 3amnobirae BiAMMBAHHIO Tpollei, BUMAararwydu MiJTBepJKeHHs
JhKepeJia KOIITIB, a TAK0X He peryJlo€ pekyaamy. [[pakTHYHe 3HaUeHHS IIbOTO J,0CJi/I>KeHH N0JIAra€ B Horo
noTeHuiani fysa iHpopMyBaHHS Npo HeobxifHiCTL HerailHux pedopm nouaiTuku. KirodoBi pekoMeHaanii
OXONUJIM CyBOpi BUMOTH [0 JiilleH3yBaHHs, 0GOB’S3KOBe BHUCBITJIEHHS HEraTHUBHOIO BILJIMUBY CTaBOK,
NOBHY 3a60pOHY peKJ/aMH, 060B’I3KOBe PO3KPUTTA [pKepeJa rpoliel BiJ rpaBLiB, NepeBipKy NCUXiYHOIO
3JI0POB’Sl yYaCHUKIB, 3HWKeHHSI MaKCUMaJIbHUX JIIMITIB BUILJIAT i AeTa/JbHi MOKapaHHS 3a NMOpPYIIEeHHs, a
TAKO0 CTBOPEHHS ClleljiaibHOI KOoMicil 3 a3apTHUX irop 3a 3pa3koM 6pUTaHCbKOI MogeJti. Lle gocnimxeHHs
3acBifjuye HaraspbHYy HeOOXiAHICTH HAJaTHU NMPIOPUTET 3aXUCTY MOJIOJAI Ta coljiaJibHOro A06po6YTYy Haf
KOPOTKOCTPOKOBUMH €EKOHOMIYHUMHU BUTOlaMHU

Kniouosi cnosa:
peryJitoBaHHsI CIIOPTUBHUX CTAaBOK; YPa3JUBICTb MOJIOAI; 3/IOYMHHICTh; a3apTHi irpy; 3abopoHa pekJaMy;
npaBoBa pepopma
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