KOJIa0opaniiHy MisIbHICTh, (DAaKTUYHO Ji€ HE 3 BIACHOI BOJI, a Iif
BIUTMBOM (Di3MYHOr0 Ta/ab0 MCUXIYHOTO MPUMYCY, i BUMYIICHO 3aIOJiI0€
IIKOy HalliOHAJbHIA Oe3rmeri YKpaiHH, TO B TaKOMy pa3i HasBHA OJHA 3
oOcTaBuH, sfka BHKIIOuae 3nounHHICTH mistHHA (cT. 40 KK VYkpainn 3
ypaxyBaHH;IM moJioxkeHb cT. 39 KK Vkpainn) [6].

VY 3B’I3Ky 3 LUM MPONOHYyeMO BMiayduTtd 3 2, 5, 7 ct. 111-1 KK
VYkpaiHn 03HaKy OOOPOBUIFHOCTI K TaKy, IO CYNEPEUYNUTh NPUHIIUIIAM
ToyHocTi Ta cucremMHocti KK VYkpaiHu 1 CTBOproe Komi3ito 3 Ail040I0
HOpPMOIO 3arabHOi YaCTHHH.
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T'opox Onexciii Ilemposuu,

JIOLEHT Kaeapyu KpUMiHATBHOTO Ta
KPHUMIHAJILHOTO MPOLIECYaIbHOIO NpaBa
HamionansHoro yHiBepcurery «Knepo-
MorwumnsHCBKa akaaeMis», JOKTOP IOPHANIHNX
HayK, JIOLECHT

CUCTEMATHU3ALIA BUAIB 3BIVIbHEHHA BIJ ITIOKAPAHHS
B MPOEKTI HOBOI'O KPUMIHAJIBHOI'O KOAEKCY YKPAIHU

Cucrema BHIIB 3BIIBHEHHSA BiJ] TOKapaHHA — I CYKYITHICTh
BCTAaHOBJIEHHX 3aKOHOM B3a€EMOJIIOYUX MK cO00I0 Ta 00’€IHAHHMX OJMIHIECIO
i7Ie€10 colianbHO 3yMOBJICHUX BHIIB 3BUTLHEHHS BiJ TIOKapaHHS (€JIEMEHTIB
CHUCTEMH), Ha SKill ITPYHTYIOTHCS BIJIOBINHI MiICHCTEMH BUJIB 3BUILHCHHS
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Bin mokapanHs. HaOip BuiB 3BiIbHEHHS BiJ IMOKapaHHS B Lill CHCTEMi He
Mae Oytm OesnmamHuM. BiH Mae yTBOpPIOBaTH CKJIaTHUHA I1HTErpOBaHUMN
KOMIUIEKC SIKICHO BH3HAY€HUX, B3A€MOIIOB’S3aHMX Ta B3aEMOJIIOYMX
€JIEMEHTIB, IKUM MPUTaMaHHa IUTiICHA CTPYKTYpa.

B npoekri HoBoro KK VYkpainu cuctema BUJIB 3BIJIBHEHHS Bif
TTOKapaHHs TPEACTaBICHa y BUTJLAI B3a€EMOIOB SI3aHMX Ta B3a€MOIIFOUIX
MiICKCTEM ~ 3BUIBHEHHS BiJ TOKapaHHi (CyOIHCTHTYTIB IHCTUTYTY
3BITEHEHHS Bif MTOKapaHHA): 1) Hempu3HAUEHHS TTOKapaHHS,
2) HeBUKOHAHHS MPU3HAYCHOTO MOKApPaHHS; 3) BiCTPOYCHHS BHKOHAHHS
MIPU3HAYCHOTO TOKapaHHA;, 4) 3YMUHEHHS BHWKOHAaHHA IIOKapaHHA; 5)
MIPUITMHEHHS BUKOHAHHS nokapaHHs (4. | cT. 3.4.1. mpoekTy HOBoro KK).

[IpeaMeToM MPaBOBOrO pPETryNIOBaHHS 3a3HAUCHHUX IiACHUCTEM
(cyOiHCTHTYTIB) 3BIIPHEHHS BiJ NOKAapaHHA € THIT30BaHA CYKYITHICTb
PI3HMX KpPUMIHAJIBHO-TIPABOBUX BIITHOCHH, ILI0 BHUHHMKAlOTh HAa PI3HUX
eTamax peaisamii KpUMiHaJIBHOI BiMOBIMAIEHOCTI 3aBISKA CIEIH(DiTHIM
IOpUAMYHUM  (aKTaM, M0 iX MOPOIKYIOTh, 1 SKI BpPEryJbOBYIOTh
nepe0avdeHi 3aKOHOM BHUIIQIKH 3BUIBHEHHS 3aCy/KCHOTO Bij TOKapaHHS.
Henpusnauenns noxapanusi nonsrae B 0e3yMOBHiil Ta OCTaTOYHINH BiMOBI
JIepKaBH Ha IMJCTaBaX, BCTaHOBICHWX crartsamu 3.4.2, 3.4.3, 3.4.4.
npoekty HoBoro KK, BusHauuTH 0C00i, 3acCymKEHIH 3a BUYHMHCHHS
KPUMIHAJBHOTO MPaBOIOPYIIEHHS, MepeqoadeHi 3aKOHOM OOMekeHHs Il
npaB i cB000. CBOEIO YEProI0 HEGUKOHAHHS NPUSHAYEHO20 NOKAPAHHS — 1Ie
yMOBHa Ta HeocratouHa (ctarti 3.4.5, 3.4.6 mpoekty HOBoro KK) a6o
O0esymoBHa Ta ocratouHa (crarri 3.4.7 mpoekty HoBoro KK) Bigmosa
Jiep’KaBH 3aCTOCYBATH 10 0COOM, 3aCy/KEHOI 32 BUMHEHHS! KPUMIiHAJILHOTO
MPaBOIOPYILEHHS, BU3HAUYEHI BUPOKOM CyIy OOMexeHHs 11 mpaB i cBOOOI.
Biocmpouenns euxonanms npusnauenus Nokapanus TOJSTAE B yMOBHIN Ta
HEOCTAaTOYHill  BIAMOBI  JiepXKaBW HAa  TiJCTaBaX, BCTaHOBJIECHHX
crartsimu 3.4.8, 3.4.9 mpoekty HOBoro KK, HeraifHo 3acTocyBaTé mIomo
oco0Ou, 3acy/KeHOi 3a BYHMHEHHS KPUMIHAIBHOTO MPaBOMOPYIIEHHS,
nepedaveHi 3aKOHOM oOMexeHHs ii mpaB 1 ¢cBoboa. Crenuikow IHOro
BHAY 3BUIbHEHHS BiJl TIOKapaHHA € Te€, IO IICIs 3HUKHEHHS BiIIOBITHHX
MJICTaB Uil BIACTPOYEHHS BHKOHAHHS NPU3HAYCHOrO IMOKapaHHS MIONO
0coOM BHMKOHYEThCS NpPU3HAYCHE TIIOKApaHHS. JYNUHEHHSI GUKOHAMHS
nokapantHs Tependavae yYMOBHY Ta HEOCTATOYHY BIJMOBY Jiep)KaBU Ha
miZicTaBaxX, BCTaHOBJIEHUX crarTsimu 3.4.10, 3.4.11, 3.4.12 npoekTy HOBOTO
KK, mpogoBkyBaTH 3aCTOCOBYBATH IOJO 3aCy/KEHOT 0cobOH, sika BinOyBae
TIOKapaHHs, BU3HAYEHI 1 BUPOKOM CyIy oOMexeHHs ii mpaB i cBobox. Ha
BiIMiHY BiJ] iHIIMX BHU/iB 3BiJIbHEHHS BiJ] MOKApaHHs, 3a3HAUYECHUHN Pi3HOBU]L
3aCTOCOBYETHCS /10 0cCi0, mo BinOyBalOTh JHIIE JBa BHIM MOKapaHb —
YB’SI3HEHHS Ha TIEBHUI CTPOK Ta MAOBIYHE YB’SI3HEHHA. [Ipununeuus
BUKOHAHHA NOKapaHuHa Tepeadadae OCTaTOYHY BIIMOBY JIep)KaBH Ha
MMiCTaBaX, BCTaHOBJICHUX cTaTTsmu 3.4.13, 3.4.14, 3.4.15, 3.4.17 npoekty
nHosoro KK, mpomomxyBaTi 3acTOCOBYBaTH ILIO/O 3acy/XKeHOi ocoOH, ska
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BinOyBae mokapaHHs, BU3HaueHl 1 BUPOKOM cyay OOMexeHHs ii mpaB i
cBoOox. BBaxkaemo, 10 11l BU3HAYEHHS B IOJANBIIOMY 3acClyrOBYIOTh Ha
(opMyIOBaHHS y MiAPYYHUKAX Ta KOMEHTapsx 10 HoBoro KK.

B mpoexti HOBoro KK Vkpainu cucremaTnsanito BHJIB 3BUTbHCHHS
Bil TOKapaHHA aBTOp mi€i TmyOumikamii 3amponoHyBaB 3poOWUTH 3
ypaxyBaHHSIM CTa/lii KpUMIHAJIBHOTO IIPOBAIKEHHS, Y MeXax sIKoi ¢y Oyne
BHpIITYBAaTH MUTAHHS PO 3aCTOCYBAHHS PI3HUX 32 CTYNEHEM CYBOPOCTI
MPAaBOBUX HACIIJKIB JUIs 3aCyXKCHOTO BHIB 3BUIBHCHHS BiJ MOKapaHHS,
10 MAalOTh MEBHY i€papXidHy HOCHiTOBHICTh. L{fo mpomo3utiito minrpumanm
iHIII wieHn poOoyoi rpymnu 3 po3pooku npoexty HoBoro KK Ykpainu.,

Tak, Ha cramili oOocydosoeo po3cnidyéanHs TIEPEBAXKHO Mae
CHpanboBYyBaTH CYOIHCTUTYT HENpPHU3HAYEHHS MOKapaHHA. YTiM, Wi
PI3HOBHIHU 3BITFHEHHS BiJl MOKapaHHSI MOXYTh OYTH 3aCTOCOBaHI TakKOX 1
Ha CTajil CyqoBoro mpoBamkeHHsA. Ha crafil cydoeozo nposadoicenns cyn
MOXE 3aCTOCYBATH TOJIOKEHHS JBOX IHIIUX CyOIHCTHTYTIB: HEBUKOHAHHS
NPU3HAYECHOTO IIOKApaHHS Ta BiJCTPOUCHHS BHUKOHAHHS IPH3HAYEHOIO
MOKapaHHA. [HIIN pi3HOBUAM 3BUTHHEHHS BiJ MOKapaHHS (3yIMUHECHHS
BUKOHAHHS TOKAapaHHS Ta MPUIMHEHHS BHKOHAHHS TMOKapaHHS) MOXYTh
OyTH 3aCTOCOBAaHI JINIIE HAa CTAMIl BUKOHAHHS 8UPOKY.

Ilig wac cucremaTw3amii BHIIB 3BUTBHEHHs BiJl TOKapaHHs OyJ0
BHpImIEHO TpoOJeMy 3abe3ledeHHs CHUCTEMHOCTI 30BHIIIHIX 3B’s3KiB
CHUCTEeMU BUJIB 3BUIbHEHHS BiJ] IIOKapaHHS B MeXaX 3aKOHOJABCTBA
KPUMIHAJIBHOTO OJIOKY.

KIIK Ykpainu MiCTHTh ITOJIOXKEHHS, IO NependavyaTh MOXKIUBICTD
BiZICTpOUKM BUKOHaHHs BUPOKY (cT. 536 KIIK). Ilepenycim 3a3Haunmo, 110
TIOJIOKEHHS 1€l IPOIECyalbHOi HOPMH CTBOPIOIOTH KOHKYPEHIIO 3
MarepialbHUMU HOpMamHu y cdepi 3BiIbHEHHS Bij nokapanHs (4. 2 cT. 84,
crarti 79, 83 umaHOro KK). BBaxkaemo, mo 3 ypaxyBaHHSM XapaKTepy
cybopauHAIl TpPOIECyaJbHUX HOPM CTOCOBHO MAaTEpialbHUX HOPM
3aCTOCOBYBATHCSl B TaKMX CHTYallisIX MarOTh camMe MaTepiajbHi HOPMH.
BonHouac, okpiM CTBOPEHHSI OKPEMHMH TTOJIOXKEHHAMH 11i€l ponecyaabHOT
HOPMH KOHKYPEHUIl 3 TEeBHMMH MaTepiaJbHUMH HopMamu Yy cdepi
3BUJIbHEHHS BiJl ITOKapaHHs, 3aKOHOJABEllb TAKOXX YTBOPHB KOJII3il0 HOPM
KpuminangsHOTO mporecyansHoro Ta KpuMiHaIbHOTO KOAEKCIB YKpaiHH.
Ajxke B UYMHHOMY KpHUMIHAJIBHOMY 3aKOHOAABCTBI HE MepeadayeHo
MOJJIMBOCTi 3BITBHEHHS BiA BigOyBaHHA TOKapaHHA Y 3B’S3Ky 3
ocobmmBo0 06ctaBuHO0. Oco0MMBI  00CTaBHHM 3aKpIIUIEHO SIK MiJCTaBy
BIZICTPDOYKM  BUKOHAHHS  BHUPOKY BHKIIOYHO B  KPHUMIHAJIHHOMY
IpolecyaibHOMY 3aKkoHoAaBcTBi (11. 3 4. 1 c1. 536 KIIK).

VY uneHiB pob0OY0i Ipynu HE BHKJIMKAE CyMHIBY, mo cr. 536 KIIK
VYkpaiHu peryiroe MaTepiaibHi IPaBOBITHOCHHY IHCTUTYTY 3BIIbHEHHS Bil
MOoKapaHHs. 3 ypaxyBaHHSIM HaBeJEHOro, poboya Trpymna MmiaATpuMaa
NPOTIO3MIIII0 aBTOpa MyOJikamii Mpo NepeMillieHHS Ta BIOCKOHAJICHHS
nosioxkenb cT. 536 KIIK Vkpainu go ct. 3.4.8 mpoekty HOBOoro KK, mrio
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pETrIaMeHTY€E MMTAHHS BiICTPOUYCHHSI BUKOHAHHS MIPU3HAYEHOTO ITOKAPAHHS
Y 3B’SI3Ky 3 OCOOJIMBOIO 0OCTaBHHOIO.

Ille oxHi€r0 MiCTaBOO AJIS BiACTPOUCHHSI BUKOHAHHS ITPU3HAYCHOTO
mokapaHHs y cT. 3.4.8 npoekty HoBoro KK € xBopoba 3acymkeHoro. 3mina
HA3BU Ta TiJCUCTEMH BiJOMOTO BHIY 3BUIBHCHHS BiJ mokapanHs (ct. 84
gpaHOr0 KK) 3yMOBNIEeHa MipKyBaHHSIMH IIPO T€, IO XBOPOOa — I HE MIIIX
0O YHUKHCHHS BIAMOBimanbHOCTI. | y pa3i 3HUKHCHHS MiJICTaB IS
BIZICTPOUYCHHS BHKOHAHHS TNPH3HAUYEHOTO TIIOKAPAHHS], IOKApaHHS MO0
ocobu, sika oxyxaina (abo i cTaH MOJINIIMBCS), Ma€ BUKOHyBatucs (4. 3
cT. 3.4.8 mpoekty HOBOTO KK).

[leBHe 3amporoHOBaHE 3aKOHOJABYE ITOJIOKEHHS HE BXOAWTH aHi B
CHCTEMY BHIIB 3BUIbHEHHS BifJ mokapaHHs (4. 1 ct. 3.4.1. mpoekTy HOBOTO
KK), ani B cucreMy BUIIB 3MiHHM MOKapaHHs (4. 2 cT. 3.4.2. IPOEKTY HOBOT'O
KK). Crartsa 3.4.16. mpoexty HOBoro KK 3akpimmoe mpaBo Ilpesnmenra
VkpaiHu y BHHITKOBMX BHIIaJKax IIOMHIIyBaTH o0co0y, siKa €
Ii03PI0BaHO0, OOBHHYBAUCHOI, 3aCyIDKCHOI0 UM TaKO, IO BimOyBae
MoKapaHHs, sl 0OMiHy 11 Ha: 1) ocoOy, sika 3aTpuMaHa YU NPUTATYETHCS
IO KpHUMIiHAJbHOI BIAMOBIMAaTbHOCTI ab0 3acy[keHa Ha THMYacOBO
OKyNoOBaHii TepuTopii YKpaiHM 4M B 1HO3eMHiil nepxasi, abo 2)
BiICHKOBOIIOJIOHEHOTO.

Unenn poOouoi rpymu, IO  CHOUIBHO  HpalloBald  HaJ
CHCTEMATH3allif0 BU/IIB 3BUIHPHEHHS BiJ MOKapaHHSA B IpoekTi HOBoro KK,
BIZIKpUTI 0 MOJANBIIOr0 OOrOBOPEHHS PO3pOOJEHHX MOJOXKEHb Ta iX
BIIOCKOHAJICHHSI.

TI'puca Mapia Andpiiena,

CTapIIMi HayKOBUIA CIiBPOOITHUK HAYKOBOT
nmabopaTopii 3 mpodIeM MPOTHIIT 3ITOYNHHOCTI
HHI Ne 1 HarionansHoi akajgemii BHYTPIIIHIX
CrpaB, KaHIUJAT IOPUANYHUX HayK, CTApIIAT
JOCIILTHUK

OKPEMI YCKIAZHEHHSA PO3CJIIAYBAHHSA ITIOT'PO3U ABO
HACWIBCTBA IIOAO INPAHIBHUKA IIPABOOXOPOHHOI'O
OPI'AHY: KPUMIHAJIBHO-ITPABOBUU ACIIEKT

[pauiBHUKK TPaBOOXOPOHHHMX OpraHiB, BUKOHYIOUH CBOi CITy»XOOBI
000B’s13KH, 3a0€31eUyIoTh e(pEeKTHBHE (YHKLIOHYBaHHS MEXaHI3My 3aXHCTY
oco0wu, {i JKUTTS, YecTi, TIAHOCTI, 3aKOHHHX TIPaB Ta IHTEPECIB yCiX CyO’e€KTiB
NIPaBOBITHOCHH HE3AJISKHO Bia iXHBOTrO craTycy. OcobinBoi Barm HaOyBae
JISUTBHICTh MPABOOXOPOHINB B YMOBaX BOEHHOTO CTaHY, KOJNH BiI IXHBOT
pobOTH  3HAYHOIO MIpOI0  3aJeXKUTh  Oe3nocepenHe  3abe3nedyeHHs
BHYTPIIIHBOI O€3MEeKH y AeprKaBi.
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