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Features of the prosecutor’s procedural guidance during the
investigation of criminal offences in the field of official activity
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m Abstract. The purpose of this study was to analyse the key aspects of the prosecutor’s procedural powers
within the framework of pre-trial investigation of criminal offences under Articles 364-370 of the Criminal
Code of Ukraine. To fulfil this purpose, various methods were employed, including system-functional, formal
legal, logical and dogmatic, modelling, classification, comparative legal, and statistical methods. It was
found that the prosecutor is vested with broad powers in the procedural guidance of pre-trial investigation,
supervising the implementation of procedural actions and providing relevant instructions. The study
emphasised the necessity of improving the skills of law enforcement agencies in investigating white-collar
and corruption crimes, which is critical for effective counteraction to offences. It was indicated that crimes
in the field of official activity are often associated with abuse of office to influence investigators and other
participants in criminal proceedings, including prosecutors and heads of pre-trial investigation bodies. The
study analysed the practices of the USA, Brazil, Bulgaria, and Hungary regarding the regulation and specifics
of prosecutors’ work in the investigation of such offences. It was summarised that the US practices with grand
juries can ensure further verification of evidence, Brazil’s practices with AI-ACT can increase the transparency
of processes, while Bulgaria’s practices of transferring cases to specialised courts can reduce corruption risks.
However, adapting these practices in Ukraine will require the consideration of the specific features of the
national legal system. Thus, the practical significance of this study lies in the possibility of using its findings
for the qualified implementation of international practices in the organisation of the prosecutor’s procedural
guidance during the investigation of white-collar crime

m Keywords: white-collar crimes; corruption crimes; pre-trial investigation; undue advantage; supervisory
activity; prosecutor’s instructions; artificial intelligence

= Introduction

The relevance of investigating the specific features of
the prosecutor’s procedural guidance in the investi-
gation of criminal offences in official activity is con-
ditioned by the necessity of ensuring effective law
enforcement in the context of combating white-col-
lar crime. The successful implementation of reforms
in Ukraine aimed at harmonisation with European
standards is a key stage in the country’s integration
into the European legal and social environment.
|

Usually, white-collar crimes function as a tool for
committing graver and more serious offences. For
example, white-collar crimes can serve as a precon-
dition for crimes such as smuggling, violation of
budgetary legislation, money laundering, and other
offences arising from abuse of power or authority.
The prosecutor plays a key role in criminal
proceedings, from pre-trial investigation to trial.
Their functions include coordinating the work of

B Suggested Citation:

Amelin, O. (2024). Features of the prosecutor’s procedural guidance during the investigation of criminal offences in the field of official
activity. Scientific Journal of the National Academy of Internal Affairs, 29(4), 9-21. doi: 10.56215/naia-herald/4.2024.09.
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investigative bodies, controlling the legality of evi-
dence collection, and procedural decision-making.
However, this broad scope of powers also carries the
risk of involving the prosecutor in illegal schemes
aimed at achieving criminal goals that undermine
legal and social stability. Therefore, preventing and
combating such abuses is critical to ensuring the rule
of law and achieving European standards in the legal
sector of Ukraine. The effective performance of the
prosecutor’s duties requires the development of ef-
fective legal mechanisms, which makes the study of
this topic extremely relevant.

O. Amelin et al. (2024) investigated the issue of
independence of judges and prosecutors in Ukraine.
It was found that in practice, there are many prob-
lematic aspects that complicate the effective and
guaranteed implementation of this principle in the
activities of representatives of the judicial and pros-
ecutorial systems. These problems include insuffi-
cient funding of salaries and organisational processes
in courts and prosecutor’s offices, legal gaps in the
regulation of the status and functioning of judicial
and prosecutorial self-government bodies, as well
as imperfect mechanisms of selection and resigna-
tion. A.V. Poplavska (2024) considers the issue of
maintaining public prosecution in court concerning
offences related to official and professional activ-
ities, particularly in the context of public services.
V.D. Hvozdetskyi & A.O. Lyash (2021) studied the
specifics of prosecutorial oversight of compliance
with legal requirements during the pre-trial investi-
gation of corruption offences and crimes of a corrupt
nature. S.0. Sofiev & A.A. Teslitsky (2024) inves-
tigated the specific features of the activities of the
prosecutor’s office of Ukraine under martial law and
the expansion of the powers of the prosecutor’s office
in criminal proceedings.

A.Y. Pratomo et al. (2021), A. Hutahaean & E. In-
darti (2020), and I. Miha (2024) examined the fea-
tures of the prosecutor’s exercise of powers in crim-
inal prosecution online. It was found that such an
approach can substantially reduce the time spent
on holding hearings, since the parties can attend
the hearing remotely, without the need for physical
presence in the courtroom. This also simplifies coor-
dination between participants in the criminal proce-
dure, enabling prompt exchange of information and
real-time procedural actions. Furthermore, the online
format minimises the costs associated with organis-
ing hearings, as it does not require transport or secu-
rity costs for the transport of suspects or defendants.

Thus, the overall burden on the judicial system is re-
duced, as well as the budgetary costs of criminal tri-
als. D. Pamungkas (2020), B. Panjaitan et al. (2022)
focused on the role of prosecutors in combating mon-
ey laundering crimes in the United States and Indo-
nesia. The findings showed that money laundering
investigations are effective. This is achieved through
systematic management of the process, which con-
tributes to the quick and efficient handling of cases.
The key objective is to facilitate the identification
and investigation of the proceeds of crime, which is
directly related to the collection of evidence.

In turn, A.K. Suud (2020), and S. Lal & K. Rash-
eed (2023) addressed the cooperation between the
police investigation department and the prosecutor’s
office as key elements of the criminal justice system.
The studies focused on the benefits of an independent
prosecutor’s office, as is stipulated in some common
law jurisdictions. Such a prosecutor’s office would
have its dedicated funding and would be staffed by
qualified lawyers who would advise the police and
other agencies and assess whether a case should be
brought to court. The lawyers could guide decisions
on whether to continue or discontinue prosecutions
when there is no prospect of a trial. A possible solu-
tion would be to establish a legal unit within the po-
lice department to provide guidance on the prepara-
tion of charges. Despite numerous studies, the issue
of procedural guidance at the pre-trial investigation
stage is still understudied. This highlights the need
for further theoretical substantiation and determines
the relevance of this study.

Therefore, the purpose of this study was to in-
vestigate the key aspects which negatively affect the
exercise of the prosecutor’s procedural powers within
the framework of pre-trial investigation of criminal
offences under Articles 364-370 of the Criminal Code
of Ukraine!.

= Materials and Methods

Within the framework of this study, a comprehen-
sive assessment was made of the regulations govern-
ing criminal liability for these offences, specifically
the provisions of Chapter XVII of the Criminal Code
of Ukraine?. The study also examined the provisions
of the Criminal Procedure Code of Ukraine®, the Law
of Ukraine No. 1697-VII “On the Prosecutor’s Of-
fice”, as well as departmental regulations governing
the organisation of prosecutors’ activities in criminal
proceedings, including the Order of the Office of the
Prosecutor General of Ukraine No. v0309905-21 “On

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2Ibidem, 2001.

3 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
4 Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-

18#Text.
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Organisation of Prosecutors’ Activities in Criminal
Proceedings”!.

The study also covered international legal acts,
namely Directive 2014/42/EU of the European Par-
liament and of the Council “On the Freezing and Con-
fiscation of Instrumentalities and Proceeds of Crime
in the European Union”?, which contains recommen-
dations and requirements for the fight against cor-
ruption and the confiscation of illegally acquired as-
sets. For a comparative analysis, the study employed
the Criminal Procedure Code of Bulgaria® (2019) and
Act No. XC “On Criminal Procedures of Hungary”,
as well as the legislative acts governing whistleblow-
er protection in these countries, such as the Whistle-
blower Protection Act® and the Law of Bulgaria “On
Confiscation of Illegally Acquired Property”®. The
analysis of enforcement acts also included Act CLXIII
on the Prosecution Service of Hungary’. Statistics on
the work of the prosecutor’s office (2024) was used
to assess the effectiveness of law enforcement and
identify trends in the fight against corruption.

The study employed various legal methods,
which ensured a comprehensive analysis of the ex-
ercise of procedural guidance by prosecutors in the
investigation of white-collar crime. The system-func-
tional method allowed for an in-depth analysis of the
effectiveness of the prosecutor’s procedural powers.
This approach helped to assess the current state of
procedural guidance, identify its strengths and weak-
nesses, and identify the need to improve the rele-
vant legal framework to increase the effectiveness
of combating white-collar crime. The systemic and
structural method was applied to investigate the
interrelationships between various elements of the
prosecutor’s activity in procedural guidance, specif-
ically, the interaction between the prosecutor and
investigative units, the court, and other participants
to the criminal procedure. This helped to establish
the systemic nature of prosecutorial supervision and
ensure its effectiveness.

The formal legal method was employed to ex-
amine the legal provisions governing the prosecu-
tor’s activities in procedural supervision, including

the analysis of legislative provisions relating to the
rights and duties of the prosecutor, and the specif-
ics of their interaction with pre-trial investigation
bodies. This method enabled a clear understanding
of legal institutions and the role of the prosecutor in
criminal proceedings. The classification method was
used to systematise phenomena according to certain
criteria, which helped to clearly define the categories
and subcategories of offences in the field of official
activity. The comparative legal method was used to
investigate the practice of procedural guidance in
various jurisdictions, such as the United States of
America, Brazil, Hungary, and Bulgaria. Descriptive
statistics methods were used to present and analyse
data from the Prosecutor General’s Office (Statistics
on the work of..., 2024). This helped to assess the ef-
fectiveness of procedural guidance based on quanti-
tative indicators, identify trends in law enforcement,
and substantiate recommendations for improving
law enforcement practice.

m Results

On 24 February 2022, due to the military aggression
of Russia, martial law was introduced in Ukraine,
which led to substantial changes in the work of the
law enforcement system and public authorities, in-
cluding the prosecutor’s office. This regime imposed
extra responsibilities on the prosecutor’s office to en-
sure national security and law and order in a situa-
tion of heightened threat, which was explored in a
separate study by O.Y. Amelin (2024). At the same
time, the reform of law enforcement agencies and
the harmonisation of criminal legislation with inter-
national standards have changed the powers of the
prosecutor, particularly in terms of overseeing the
legality of pre-trial investigations and the application
of preventive measures, ensuring the achievement of
justice goals.

Investigations into white-collar crimes, such
as corruption offences, have special characteris-
tics. White-collar crimes are often associated with
high-level positions and may include complex
schemes of undue advantage that require in-depth

! Order of the Office of the Prosecutor General of Ukraine No. v0309905-21 “On Organization of Prosecutors’ Activities in Criminal
Proceedings”. (2021, September). Retrieved from https://zakon.rada.gov.ua/laws/show/v0309905-21#Text.

2 Directive of the European Parliament and of the Council No. 2014/42/EU “On the Freezing and Confiscation of Instrumentalities and
Proceeds of Crime in the European Union”. (2014, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2014/42/0j.

3 Criminal Procedure Code of Bulgaria. (2019, November). Retrieved from https://www.venice.coe.int/webforms/documents/default.
aspx?pdffile = CDL-REF(2019)034-e.

*Law of Hungary No. XC “On Criminal Procedures of Hungary”. (2017, February). Retrieved from https://www.wipo.int/wipolex/en/
legislation/details/18617.

5 Whistleblower Protection Act. (1989, July). Retrieved from https://whistleblower.house.gov/sites/evo-subsites/whistleblower.house.
gov/files/wysiwyg_uploaded/Whistleblower_Protection_Act_Fact_Sheet.pdf.

SLaw of Bulgaria “On Confiscation of Illegally Acquired Property”. (2018, January). Retrieved from https://lex.bg/en/laws/
ldoc/2137180227.

7Law of Hungary No. CLXIII “On the Prosecution Service of Hungary”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile = CDL-REF(2012)015-e.
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analysis and special skills to solve. Thus, in 2023
alone, 10,360 criminal offences were registered un-
der Articles 364-370 of the Criminal Code of Ukraine
(Fig. 1). White-collar crimes are usually commit-
ted by individuals holding positions in government
Article 370 4
Articles 369, 369-2, 369-3
Articles 368, 368-4, 368-5 788
Article 367
Articles 366, 366-2
Articles 365, 365-2 265

Articles 364, 364-1

agencies or local governments. These persons may
abuse their official position, which may be manifest-
ed in the form of influence on investigators and other
participants in the criminal procedure, including pros-
ecutors and heads of pre-trial investigation bodies.

2,217

1,141

3,639

2,306

Figure 1. Number of registered criminal offences under Articles 364-370
of the Criminal Code of Ukraine! in 2023
Source: created by the authors of this study based on Statistics on the work of the prosecutor’s office (2024)

The Ukrainian legislation, specifically in the pro-
visions of Article 36 of the Criminal Procedure Code of
Ukraine?, has vested the prosecutor with a wide range
of powers, making the latter the key person respon-
sible for the results of the pre-trial investigation. The
prosecutor not only organises and directs the investi-
gation process, but also determines its key priorities by
coordinating the actions of the investigating authori-
ties. They oversee the legality of all stages of criminal
proceedings at the pre-trial stage, including by mak-
ing significant procedural decisions that substantial-
ly affect the final outcome of the investigation. Fur-
thermore, the prosecutor is responsible for observing

the rights and freedoms of all participants in the
criminal proceedings, ensuring that the investigation
is conducted with maximum speed, objectivity, and
comprehensiveness (Articles 2 and 36 of the CPC?®).
Such oversight is intended not only to ensure the effi-
ciency of criminal proceedings, but also to strengthen
confidence in justice by ensuring fair protection of the
rights of each party. At the same time, the practice of
reviewing disciplinary complaints against prosecutors
demonstrates cases of violation of the requirements
of departmental acts, criminal and criminal proce-
dural legislation in the exercise of procedural guid-
ance in white-collar criminal proceedings (Table 1).

Table 1. Generalisation of departmental practice of violations of the legislation by prosecutors
in the exercise of procedural guidance in white-collar criminal proceedings

No. | Decision No. Summary

Decisions of the Qualification and
Disciplinary Commission of Prosecutors

1 No. 59dp-2

In early December 2020, Prosecutor R.I. Voronka, who was | intentionally committed a disciplinary offence
providing procedural guidance in criminal proceedings |under items 5 and 6 of part one of Article 43
No. (confidential information), at the request of PERSON_2 | of the Law No. 1697-VII°, discrediting the
agreed to assist his associate PERSON_1 in establishing the | title of prosecutor, raising doubts about his
circumstances of the investigation. At the end of January | objectivity,
2021, R.I. Voronka had an intention to receive an undue | and systematically grossly violating the rules of
benefit from PERSON_1 and PERSON_2, and in July 2021, | prosecutorial ethics. R.I. Voronka was subjected
R.I. Voronka received USD 2 thousand from PERSON_2

The Commission found that R.I. Voronka had

impartiality, and independence,

to a disciplinary sanction in the form of dismissal
from the prosecutor’s office

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

3 Ibidem, 2012.

4 Decision of the Qualification and Disciplinary Commission of Prosecutors No. 59dp-22 “On Imposing a Disciplinary Sanction on R.
Voronka, Prosecutor of the First Department of Procedural Guidance of the Department of Procedural Guidance in Criminal Proceedings
of Investigators of the Territorial Department of the State Bureau of Investigation of the Lviv Regional Prosecutor’s Office”. (2022, May).
Retrieved from https://kdkp.gov.ua/decision/2022/05/25/2241.

5 Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-
18+#Text.
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Table 1. Continued

Decision No.

Summary

Decisions of the Qualification and
Disciplinary Commission of Prosecutors

2 | No. 58dp-22!

Prosecutors LV. Pryschepa and H.E. Kravtsov, having
sufficient experience, failed to perform their duties properly
by concluding a plea agreement that did not meet the
requirements of the law and the interests of society. L.V.
Pryschepa failed to inform the court of the circumstances
that indicated the illegality of the agreement, while H.E.
Kravtsov failed to prevent its submission to the court. This
resulted in the failure to perform the tasks of the criminal
proceedings, and while the case was reviewed repeatedly, it
did not eliminate the consequences of the violation.

Prosecutors L.V. Pryschepa and H.E. Kravtsov
violated Article 75 of the Criminal Code of
Ukraine?, Articles 470, 472 of the CPC of
Ukraine and item 7 of Section V of Procedure
No. 51 by committing disciplinary offences
under item 1 of part one of Article 43 of the
Law of Ukraine No. 1697-VII®, which indicates
improper performance of their official duties.
Each of them received a disciplinary sanction in
the form of a reprimand.

3 No. 167dp-23*

Prosecutor S.V. Syvak violated the requirements of part
one of Article 28 and part two of Article 283 of the CPC of
Ukraine® by approving indictments in criminal proceedings
and sending them to court outside the pre-trial investigation
period, which led to a violation of the suspects’ right to a
hearing within a reasonable time or to closure of the case.
This resulted in the closure of the cases by the Liubar and
Berdychiv courts based on item 10 of part one of Article 284
of the CPC of Ukraine®, which rendered the consideration of
the issue of criminal liability impossible. Despite the expiry
of the investigation period, the prosecutor unreasonably
objected to the closure of the proceedings and filed appeals,
which is contrary to the requirements of the legislation.

After a comprehensive analysis of the materials of
the disciplinary proceedings and considering the
procedural independence of the prosecutor, the
Commission reached an agreed conclusion that
the revealed violations of the law indicate that
prosecutor S.V. Syvak committed a disciplinary
offence related to improper performance of
official duties, liability for which is stipulated
by item 1 of part one of Article 43 of the Law
of Ukraine “On the Prosecutor’s Office””. The
prosecutor was subjected to a disciplinary
sanction in the form of a reprimand.

Source: compiled by the authors

When considering the specific features of prose-
cutors’ procedural guidance during the investigation
of white-collar crime, the decisions of the Qualifi-
cation and Disciplinary Commission of Prosecutors
can be used to conclude on the existence of major
violations in their actions that adversely affect the
effectiveness of pre-trial investigation. In the case of
prosecutor R.I. Voronka, this was a gross violation
of ethics and obtaining undue advantage, which dis-
credits the prosecutor’s office. Prosecutors L.V. Pry-
schepa and H.E. Kravtsov committed disciplinary
offences by failing to properly perform their official
duties and permitting the conclusion of an agreement
contrary to the law and the public interest®. Prose-
cutor S.V. Syvak, in turn, violated the terms of the
pre-trial investigation, which led to a violation of
the suspects’ rights to hear cases within a reasonable

time and the closure of proceedings®. These cases
demonstrate the significance of prosecutors’ prop-
er performance of their duties, compliance with the
legislation and ethical standards to ensure effective
investigation of crimes in the field of official activity.
Pursuant to part 2 of Article 36 of the Criminal Pro-
cedure Code of Ukraine!?, the prosecutor has broad
powers that enable them to actively influence the
course of the investigation and its outcomes, includ-
ing both assisting and obstructing the investigation.
The prosecutor, having a strong influence on
the pre-trial investigation process, supervises the
collection of evidence, including material (money,
clothing, other items) and ideal (testimony) traces
of the crime. At the same time, there are risks that
the prosecutor may use their powers to manipulate
the investigation, including delaying or distorting

! Decision of the Qualification and Disciplinary Commission of Prosecutors No. 58dp-22 “On Imposing Disciplinary Sanctions on the
Deputy Head of the Zhytomyr District Prosecutor’s Office of Zhytomyr Region H.E. Kravtsov and Prosecutor of the Zhytomyr District
Prosecutor’s Office of Zhytomyr Region L.V. Pryschepa”. (2022, May). Retrieved from https://kdkp.gov.ua/decision/2022/05/25/2240.
2 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3 Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-
18#Text.

4 Decision of the Qualification and Disciplinary Commission of Prosecutors No. 167dp-23 “On Imposing a Disciplinary Sanction on the
Deputy Head of the Chudniv District Prosecutor’s Office of Zhytomyr Region S. Syvak”. (2023, August). Retrieved from https://kdkp.gov.
ua/decision/2023/08/24/4188.

5 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

6 Ibidem, 2012.

7 Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-
18#Text.

8 Decision of the Qualification and Disciplinary Commission of Prosecutors No. 58dp-22 “On Imposing Disciplinary Sanctions on the
Deputy Head of the Zhytomyr District Prosecutor’s Office of Zhytomyr Region H.E. Kravtsov and Prosecutor of the Zhytomyr District
Prosecutor’s Office of Zhytomyr Region 1.V. Pryschepa”. (2022, May). Retrieved from https://kdkp.gov.ua/decision/2022/05/25/2240.
° Decision of the Qualification and Disciplinary Commission of Prosecutors No. 167dp-23 “On Imposing a Disciplinary Sanction on the
Deputy Head of the Chudniv District Prosecutor’s Office of Zhytomyr Region S. Syvak”. (2023, August). Retrieved from https://kdkp.gov.
ua/decision/2023/08/24/4188.

10 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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the facts, which will adversely affect the quality
of the evidence base. Thus, during the VIII Con-
ference on Criminal Law and Procedure organised
by the Ukrainian Bar Association (Judges of the
HACC..., 2021), Oleksandra Yanovska, a judge of the
Criminal Court of Cassation of the Supreme Court,
stressed the need to respond to the problem of quer-
ulousness (excessive propensity to file lawsuits), as
well as to cases of abuse of the right to appeal to the
court by both the defence and the prosecution. Spe-
cifically, it was emphasised that frequent absences of
lawyers and prosecutors from court hearings, abuse
of the right to a trial, manipulation of the facts of the
case and arguments presented in the contested deci-
sions require the courts to develop effective mecha-
nisms to respond adequately to such situations. From
the materials of the Decision of the Qualification and
Disciplinary Commission of Prosecutors No. 56dp-24
“On Imposing a Disciplinary Sanction on Prosecutor
D.V. Bondar of the Fastiv District Prosecutor’s Office
of Kyiv Region™!, it follows that the prosecutor, while
holding the position of a prosecutor, grossly violat-
ed professional ethics, namely, he allowed unlawful
off-duty relations with persons who had a private in-
terest in criminal cases where he was a senior pros-
ecutor, and received personal benefits for the use of
his official powers. It should also be understood that
due to the temporary expansion of the powers of the
prosecutor’s office under martial law, the procedural
guidance of the prosecutor during the investigation
of criminal offences in the field of official activity
is of particular concern. Specifically, under certain
conditions, the head of the relevant prosecutor’s of-
fice is empowered to act as an investigating judge, as
prescribed by item 2 of part one of Article 615 of the
CPC of Ukraine? Despite the expansion of powers,
the prosecutor is obliged to follow Article 206 of the
CPC, which guarantees the protection of individual
rights. At the same time, it is still possible to appeal
against the prosecutor’s actions under Chapter 26 of
the CPC, which ensures judicial control and protec-
tion of individual rights, avoiding the inadmissibility
of evidence (Article 87 of the CPC of Ukraine).

The analysis of the ideal and material traces of a
crime is critical for establishing the objective truth
and bringing the perpetrators to justice. In cases of
white-collar crime, the process of proof has its specif-
ic features. To fully understand the mechanism of the
criminal act, the investigator, prosecutor, investigat-
ing judge, and the court must establish whether the

official breached their duties related to their official
position and by what actions this person caused sub-
stantial damage to the rights, freedoms, and interests
of citizens, state, public, or legal entities. These fea-
tures are conditioned by the specifics of the subjects
of such crimes and the objective characteristics of the
actions defined in Articles 364-370 of the Criminal
Code of Ukraine®.

Procedural guidance by a prosecutor in the Unit-
ed States of America in the investigation of white-col-
lar crime is marked by distinctive features that reflect
the specifics of the country’s legal system and the na-
ture of such crimes. In the United States, white-collar
crime investigations are conducted at both the feder-
al and state levels. Federal prosecutors working for
the US Department of Justice investigate violations
of federal laws. At the same time, state prosecutors,
known as district attorneys (What is a DA, 2024),
are responsible for initiating criminal proceedings
based on the discovery of non-compliance with local
legislation. This division of functions creates a com-
prehensive legal framework for the investigation of
white-collar crime. In the United States, prosecutors
are actively involved in pre-trial investigations, work-
ing closely with law enforcement agencies such as the
Federal Bureau of Investigation, the Department of
Homeland Security, and other specialised agencies.
They not only supervise the investigation, but also
provide legal advice to investigators, assist in the
collection of evidence and the formation of charges.

Many prosecutor’s offices have specialised units
that investigate corruption and other white-collar
crimes. For example, the U.S. Department of Justice
has a Public Integrity Section (PIN) (2024) that spe-
cialises in detecting white-collar crime at the federal
level. The US whistleblower protection system also
plays a major role in investigating white-collar crime.
Laws, such as the Whistleblower Protection Act*, pro-
vide protection for individuals who report corruption
and other misconduct in the workplace. Prosecutors
often use information provided by whistleblowers as
key evidence in their cases. One of the unique fea-
tures of the US legal system is the use of a grand jury
to assess whether the evidence is sufficient to bring
charges. Prosecutors present evidence to the grand
jury, which decides whether to bring charges (Types
of juries, 2024). This provides an extra level of scruti-
ny of the validity of the investigation and charges. In
the United States, prosecutors are actively using plea
agreements (Plea Bargaining, 2024) with witnesses

! Decision of the Qualification and Disciplinary Commission of Prosecutors No. 56dp-24 “On Imposing a Disciplinary Sanction on
Prosecutor D.V. Bondar of the Fastiv District Prosecutor’s Office of Kyiv Region”. (2024, April). Retrieved from https://kdkp.gov.ua/

decision/2024/04/24/4411.

2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17#Text.

3 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

4 Whistleblower Protection Act. (1989, July). Retrieved from https://whistleblower.house.gov/sites/evo-subsites/whistleblower.house.
gov/files/wysiwyg_uploaded/Whistleblower_Protection_Act_Fact_Sheet.pdf.
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and suspects who agree to help the investigation in
exchange for a reduced sentence. This enables a more
efficient collection of evidence and identification of
complex corruption schemes. An alternative method
of enforcement is deferred prosecution agreements
(DPAs) under the Defence Production Act of 1950,
which is a crucial tool in the fight against econom-
ic crimes. Prosecutors use these agreements to de-
termine the extent of punishment and rehabilitation,
satisfying the prosecution’s principles. Companies
can avoid criminal charges if they meet the agreed
conditions, which helps to reduce negative conse-
quences and promote changes in corporate behaviour.

Law enforcement authorities in the United States
can significantly influence the corporate sector using
criminal liability mechanisms, which contributes to
the development of an effective corporate culture in
the fight against corruption. The procedural guidance
of the prosecutor in the investigation of white-collar
crime in the United States is characterised by a strong
level of integration and cooperation between various
law enforcement agencies. This includes the involve-
ment of specialised units, such as federal investiga-
tive agencies, in conducting investigations, gathering
evidence, conducting searches, and interviewing sus-
pects and witnesses. Grand juries are used to review
evidence and make decisions on charges, which helps
to ensure the objectivity and comprehensiveness of
investigations. Cooperation agreements allow for
leniency in exchange for the provision of valuable
information or cooperation with the investigation.
These elements contribute to the effective detection
of white-collar crime, thereby ensuring that law and
order is upheld in the corporate sector.

In Brazil, the procedural guidance provided by
prosecutors in the context of investigating white-col-
lar crime also has its specific features, reflecting both
national legal traditions and modern technological
approaches to fighting corruption. For instance, Bra-
zil is actively using artificial intelligence tools (AI-
ACT) developed to detect and prevent corruption in
the public sector. Most of the AI-ACTs in Brazil (Me-
nezes, 2024) are related to monitoring public spend-
ing and auditing public procurement. Prosecutors
use these tools to automate procedures and increase
transparency in public finances, enabling them to
detect violations more effectively. The type of cor-
ruption tackled by AI-ACT depends on who develops
and uses the tools. In the case of top-down initia-
tives, the focal point of each tool is linked to official

government roles and the law enforcement agencies
that implement them. This ensures clear manage-
ment and control of the anti-corruption process. Bot-
tom-up initiatives in Brazil have a broader focus and
include crowdsourcing information from the public
about delays in the construction of schools and oth-
er infrastructure projects. Technologically proficient
civil servants and the public are engaged in the fight
against corruption using digital data and modern
technologies. The preference given to artificial intel-
ligence tools demonstrates the active involvement of
civil servants and the public in the use of digital data
to fight corruption. Improvements in the quality and
availability of technology, as well as a large amount
of open and publicly available data, are driving the
fight against corruption in Brazil. Thus, the procedur-
al guidance provided by prosecutors in the investiga-
tion of white-collar crime in Brazil is marked by the
active use of modern technologies, including artifi-
cial intelligence tools, which increases transparency
and efficiency of public administration. One of the
notable achievements of the recent anti-corruption
reforms in Bulgaria was the transfer of high-profile
corruption cases from local district courts and prose-
cutors’ offices to the Specialised Criminal Court and
the Specialised Prosecutor’s Office. According to Ar-
ticle 35, item 3 of the Law on Confiscation of Illegally
Acquired Property?, these bodies have special compe-
tence to deal with the most severe criminal offences.

The transfer of cases to the Specialised Criminal
Court helped to overcome local dependencies that of-
ten arose in district courts, especially in cases of cor-
ruption among local officials. This greatly reduced
corruption risks among judges and increased the effi-
ciency of investigations. Legislation established bod-
ies specialising in the most severe cases, including
organised crime and terrorism, as well as high-profile
corruption cases (Vassileva, 2022). This contributed
to the development of a consistent judicial practice
and accelerated the criminal procedure. According to
the provisions of Directive of the European Parliament
and of the Council No. 2014/42/EU®, the improve-
ment of legal regulation in the field of securing and
confiscation of illegally obtained property has led to
the expansion of the possibilities for confiscation of
assets and the introduction of effective mechanisms
for managing seized property until its confiscation.

The procedural rules set out in Articles 72 and
72a of the Criminal Procedural Code of Bulgaria* (sei-
zure of property) guarantee the proper enforcement

! Defense Production Act. (1950, September). Retrieved from https://sgp.fas.org/crs/natsec/R43767.pdf.
2Law of Bulgaria “On Confiscation of Illegally Acquired Property”. (2018, January). Retrieved from https://lex.bg/en/laws/

ldoc/2137180227.

3 Directive of the European Parliament and of the Council No. 2014/42/EU “On the Freezing and Confiscation of Instrumentalities and
Proceeds of Crime in the European Union”. (2014, April). Retrieved from https://eur-lex.europa.eu/eli/dir/2014/42/0j.
4 Criminal Procedure Code of Bulgaria. (2019, November). Retrieved from https://www.venice.coe.int/webforms/documents/default.

aspx?pdffile = CDL-REF(2019)034-e.
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of property sanctions, including fines and confisca-
tion. Thus, the Bulgarian practices in prosecutorial
procedural guidance in white-collar crime investiga-
tions highlight the significance of specialised institu-
tions, improved legal frameworks, and effective coor-
dination between multiple agencies for the successful
fight against corruption. At the stage of investigating
white-collar crime in Hungary, both the prosecutor
and the court may be responsible for the task. This pro-
cess involves several key aspects that are regulated in
detail by Hungarian criminal procedural legislation.

Firstly, the prosecutor in Hungary plays a key role
in the pre-trial investigation. The prosecutor coordi-
nates the activities of the investigating authorities,
provides legal counselling, and supervises compliance
with the law during the investigation. The prosecu-
tor can initiate necessary investigative actions, such
as interrogations, searches, or seizure of documents,
and decide on the further development of the case.
Secondly, in cases where the investigation reveals
the need for further expertise or specialised checks,
the investigating authority may engage the court.
The court may be involved in making decisions that
are not within the competence of the prosecutor, in-
cluding issuing search or arrest warrants, approving
requests for technical expertise, and other procedural
acts. Thus, the tasks performed during the investiga-
tion may include the use of undercover means, as set
out in section 214(4)(f) of the Act No. XC on Crimi-
nal Procedures of Hungary'. The use of such means
requires the authorisation of the prosecutor and must
be approved by a judge. If the investigating author-
ity considers it necessary to carry out a procedural
action or make a decision within the powers of the
prosecutor’s office or the court, the responsible head
of the investigating authority shall submit a respec-
tive proposal to the court. The prosecutor’s office su-
pervises the legality of the investigation, controlling
the compliance of the procedures of the investigating
authorities with the law. It is entitled to cancel un-
lawful decisions, demand the elimination of offenc-
es, consider applications for legal defence, and take
other measures. The prosecutor not only oversees,
but also directly manages the investigation, taking
all necessary supervisory measures, including direct
orders to the investigating authorities to perform or
prohibit certain procedural actions, change the de-
cisions of the investigating authorities, or demand
their implementation. Pursuant to the Law on Con-
fiscation of Illegally Acquired Property?, the prosecu-
tor is entitled to give instructions directly during the
investigation, entrusting the investigating authorities

with the performance of concrete procedural actions
and requiring the counter-terrorism and crime pre-
vention authorities to carry out the relevant proce-
dures. Thus, the procedural guidance exercised by
the public prosecutor in Hungary in the investigation
of white-collar crime offences includes comprehen-
sive oversight and management, which ensures the
legality and effectiveness of the investigation. If spe-
cific needs are identified during the investigation, the
prosecutor and the court can act together to ensure
the effectiveness of the investigation process. Hun-
garian legislation clearly delineates the responsibili-
ties and functions between these bodies to maximise
their effectiveness in combating white-collar crime.
For Ukraine, it is crucial to consider internation-
al practices in prosecutorial oversight of white-collar
crime investigations, adapting them to the national
context and needs. For instance, the grand jury sys-
tem, which is widely used in the United States of
America, provides an added level of verification and
independence in the assessment of evidence and de-
cision-making. While this approach can ensure objec-
tivity and fairness in procedural guidance, it may be
challenging to adapt for Ukraine due to its centralised
justice model, which involves strong governmental
influence on decision-making. In Ukraine, prosecu-
tors often work within a strict chain of command,
which may limit their independence in making proce-
dural decisions. Furthermore, the introduction of the
grand jury system would require substantial changes
in legislation and law enforcement practice, as this
institution is not typical for the Ukrainian legal sys-
tem, which is based on other principles of pre-trial
investigation and criminal proceedings. At the same
time, Brazil’s approach to using AI-ACT to automate
and monitor processes can substantially increase the
transparency and efficiency of investigations. Specif-
ically, the use of artificial intelligence to automate
routine tasks and monitoring can help to process
information faster and reduce corruption. Further-
more, crowdsourcing of information can strengthen
public control over corruption by ensuring greater
public participation in the fight against misconduct.
Thus, the adaptation of the procedural powers
of the prosecutor in Ukraine in the investigation of
white-collar crimes requires the consideration of the
specifics of the crisis circumstances. To ensure the
effectiveness and transparency of investigations in
crisis situations, it is equally essential to ensure con-
trol over the quality and outcomes of investigations.
This may include independent oversight, monitoring
of processes, and the establishment of mechanisms to

! Law of Hungary No. XC “On Criminal Procedures of Hungary”. (2017, February). Retrieved from https://www.wipo.int/wipolex/en/

legislation/details/18617.

2Law of Bulgaria “On Confiscation of Illegally Acquired Property”. (2018, January). Retrieved from https://lex.bg/en/laws/

ldoc/2137180227.
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detect and prevent corruption and abuse. The train-
ing of prosecutors should include elements specifical-
ly geared towards working in crisis situations. This
may include trainings, seminars, and other forms
of professional development to help them adapt to
new conditions and requirements. The measures tak-
en in this area to improve the skills of law enforce-
ment officers, including prosecutors, in investigating
white-collar and corruption crimes are critical to en-
suring the effectiveness of the fight against crime. For
example, the training course “Procedural manage-
ment and support of public prosecution in criminal
proceedings on the facts of committing official and
corruption criminal offences” (2024) was held from
23 to 25 April 2024. Therewith, the use of interna-
tional practices may contribute to the improvement
of national practice. Thus, the adaptation of proce-
dural guidelines requires a comprehensive approach
that combines international practices with national
specifics and the unique challenges of the crisis.

m Discussion
The principal tasks of the prosecutor in the procedur-
al supervision of the pre-trial investigation include
overseeing the legality of the actions of investigators,
ensuring that the investigation follows the require-
ments of the criminal procedural legislation, and co-
ordinating the work of law enforcement agencies.
The role of the prosecutor at the initial stages of
the criminal procedure is key to determining their
further position during the trial. K. Kremens (2020),
and K. Kremens & W. Jasinski (2024) addressed the
fact that the relationship between the prosecutor’s
office and public authorities can substantially affect
the course of investigations, especially in politically
sensitive cases. However, this issue is still complex,
as the influence of state authorities is not always
transparent. Critics of this dependence point out that
even with formal independence, the prosecutor’s
office may be under pressure from political factors,
which adversely affects its performance and causes
distrust in society. On the other hand, countries with
stronger democratic institutions demonstrate a great-
er level of prosecutorial independence, which helps
to avoid political manipulation of investigations. In
this context, the role of the prosecutor’s office in
Ukraine requires careful analysis, as the national sys-
tem often faces comparable challenges, especially in
cases involving white-collar and corruption offences.
The actions of the prosecutor during criminal in-
vestigations are also conditioned by subordination to
senior managers. V. Mitsilegas (2021) and E.A. Gon-
zalez-Ocantos et al. (2023) argue that procedural
guidance means the absolute power of the prosecu-
tor in criminal proceedings, which is confirmed by
the fact that the prosecutor usually does not create
procedural documents on their own but coordinates
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them. At the same time, G. Ferguson (2022) and
R. Flasher et al. (2022) emphasised that procedural
guidance covers the management of concrete crim-
inal cases, while supervision of covert operational
activities concerns a variety of criminal proceedings
and investigative cases. However, the phrase ‘reso-
lution of other matters according to the law during
criminal proceedings’ is not sufficiently concretised.
This concept may cover aspects of the work of prose-
cutors that were previously attributed to their powers
to supervise the observance of laws during pre-trial
investigations. This issue has not yet been clearly
regulated in Ukrainian legislation. The findings of
the studies show that procedural guidance should be
considered as a specific and multifaceted element of
criminal procedural management by the prosecutor,
which includes the organisation of pre-trial investi-
gation through a wide range of legal powers.

Studies conducted by Z. van Der Wal (2021)
and A.S. Prakoso & A. Richard (2024), J. Krstenic &
S. Karovic (2024) indicate that the current system of
prosecutor’s powers may excessively limit the investi-
gator’s autonomy. The researchers propose to review
these powers, reducing them or reorienting them in
favour of the head of the pre-trial investigation body,
to ensure greater independence in the procedural
management of the investigation. A. Hermanto &
B. Riyadi (2020), and V. Vari (2023) pointed out that
excessive discretionary powers of prosecutors can
lead to abuse, which can contribute to corruption in
the prosecution service. The researchers believe that
discretionary powers in state institutions should be
limited and monitored by external agencies to ensure
checks and balances between state institutions and
the public sector.

The specific feature of the Bulgarian system,
where the decision of the appellate prosecutor is final
and cannot be appealed by others, raises a series of
issues. For instance, V. Terziev et al. (2020a; 2020b)
noted the paradoxical situation where administrative
managers cannot interfere with the work of subor-
dinate prosecutors, although they formally have
supervisory powers. Such a structure may limit the
effectiveness of supervision of prosecutors and lead
to a lack of accountability at higher levels of man-
agement. Compared to other countries where super-
visors can correct the decisions of their subordinates,
the Bulgarian model appears to be too rigid, which
may negatively affect transparency and accountabil-
ity in the justice system. This suggests that, despite
the formal autonomy of prosecutors, complications in
communication between levels of management may
reduce the overall effectiveness of prosecutorial over-
sight and draw criticism from international experts.

Prosecutorial activity in the investigation of
white-collar crimes has certain distinctive features.
L. Adiguna (2021) and N. Capus & M. Bozinova (2023)
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emphasised that the determination by prosecutors of
the real damage caused to the state as a result of cor-
ruption offences is an integral part of the investiga-
tion, but this approach has its drawbacks. However,
focusing on purely financial losses can lead to ignor-
ing other aspects of corruption, such as the systemic
degradation of state institutions and loss of public
trust. Furthermore, the identification of losses, albeit
based on regulations, does not always reflect the full
complexity of corruption schemes, which requires
not only formal compliance with legal requirements,
but also an in-depth analytical approach and coop-
eration with other agencies. Thus, while the formal
framework for prosecutors is important, it may limit
the effectiveness of investigations in cases of com-
plex corruption schemes that require innovative ap-
proaches and interagency cooperation.

The enforcement agreements that are the subject
of studies by Q. Bu (2021) and Z. Guo (2023), have
certainly become a valuable tool in the fight against
bribery, enabling more efficient handling of such
cases, but the question of their universality and ef-
fectiveness in other legal systems is still open. While
DPAs have shown success in promoting accountabil-
ity and deterring wrongdoing, the critical point is
the extent to which they can deliver real behavioural
change for perpetrators, rather than simply avoiding
prosecution. In the context of Ukraine, the introduc-
tion of DPAs requires adaptation to a legal system
that differs from those countries where this tool is al-
ready in use. There is a risk that, if not implemented
properly, it could lead to increased corruption risks,
as it leaves room for avoidance of severe punishment.

On the other hand, technologies like AI-ACT, as
highlighted by F. Odilla (2023; 2024), do have con-
siderable potential to increase transparency and fight
against misconduct in office, but a critical analysis
showed that their implementation is accompanied by
substantial challenges. Firstly, the problem of unpre-
paredness of personnel to work with automated sys-
tems may reduce their effectiveness, as even the most
advanced algorithms will not bring the expected out-
comes without proper human expertise. Secondly,
the large amount of data generated by such systems
creates the risk of “information overload”, which
can lead to the ignoring of crucial signals. Despite
positive results, such as the recovery of public funds
and support for criminal investigations, the success
of AI-ACT in the fight against corruption is still an
incomplete picture. One of the challenges is the need
to develop complementary methods for analysing big
data to avoid losing sight of small but meaningful de-
tails. Thus, the implementation of both DPA and Al-
ACT, while promising considerable benefits, requires
careful consideration, adaptation, and improvement
in the Ukrainian legal system to avoid potential risks
and ensure maximum effectiveness.

Scientific Journal of the National Academy of Internal Affairs, 29(4)

Thus, the prosecutor’s exercise of procedural
guidance during the investigation of criminal offenc-
es in the field of official activity is a complex and re-
sponsible process that requires extensive profession-
al training and interagency cooperation. Effective
management of the investigation of such offences
ensures not only justice, but also strengthens public
confidence in law enforcement agencies and the ju-
dicial system. The management of white-collar crime
investigations carries a host of challenges, including
possible attempts to obstruct investigations, pressure
on investigators and prosecutors, and the need to en-
sure the highest level of confidentiality and security.
To improve procedural management, it is necessary
to introduce the latest techniques, improve the qual-
ifications of prosecutors, and ensure effective control
over the enforcement of legislation.

= Conclusions

Under martial law, the state must protect the rights
of citizens and effectively counter threats to national
security. Temporary expansion of the powers of the
prosecutor’s office under certain conditions is expe-
dient to ensure law and order. Despite the challeng-
ing environment, the prosecutor’s office continues to
perform its functions, providing procedural guidance
to pre-trial investigations according to the Constitu-
tion and international law. The principal purpose is
to protect human rights and the interests of the state.
To ensure the effectiveness of the pre-trial investi-
gation, it is necessary that the prosecutor actively
uses their powers to lead this process. The role of the
prosecutor includes organising and supervising the
procedural activities of the investigator, as well as
taking part in the collection and analysis of evidence
in criminal proceedings.

The specific features of the work of prosecutors
in the context of procedural guidance in the investi-
gation of white-collar crime in Ukraine are manifest-
ed through a clear requirement to follow the legal
procedures for their appointment and participation
in proceedings. In cases of white-collar crimes,
there are often situations when prosecutors do not
properly perform their official duties, allowing plea
bargaining that is contrary to the law and the public
interest, violate the terms of pre-trial investigation,
which leads to the closure of criminal proceedings
and violation of the rights of suspects, and become
subjects of corruption offences themselves, which
indicates a severe violation of ethical standards and
discredits the prosecution service overall. These cas-
es demonstrate the need to increase the responsibil-
ity of prosecutors for the proper procedural man-
agement of pre-trial investigations and ensuring the
observance of the rights and legitimate interests of
participants in the criminal procedure. This practice
emphasises the special responsibility of prosecutors
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in ensuring compliance with procedural rules,
which is crucial for the successful conduct of inves-
tigations and supporting the prosecution in cases of
white-collar crime.

Positive aspects of international practices in pro-
cedural guidance demonstrated considerable benefits
for improving the efficiency of justice. The American
practice of using a grand jury promotes independ-
ence in the evaluation of evidence, ensuring great-
er objectivity in decisions. Brazil’s AI-ACT system,
which automates the monitoring and management
of processes, greatly increases the transparency and
efficiency of court proceedings. Bulgaria demon-
strates the effectiveness of specialised courts and

prosecutors in reducing corruption risks and improv-
ing the quality of justice in sensitive cases. Promis-
ing areas for further research include the analysis
of prosecutor training programmes in Ukraine and
abroad, the impact of judicial practice on procedural
guidance, and the institutional and organisational as-
pects that influence this.
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KepiBHULUTBA Nig Yyac po3cnigyBaHHA KPUMiHaNbHUX
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m AHoraris. MeToio I1[bOT0 JOCTiXKeHHsA 6yJI0 BUBUEHHA OCHOBHUX acCIeKTiB MpoIiecyaabHUX TOBHOBaXeHb
MPOKypopa B MeXax AOCYJOBOTO PO3CJIigyBaHHsA KpHMiHaJIbHUX IIPaBOINOpYIeHb, epei0aueHuX CTaTTAMU
364-370 KpuminanbsHOro KofieKkcy YKpaiHu. [[Jisd JOCATHEHHA IIi€l MeTU 3aCTOCOBAHO Pi3HOMAaHITHI METOH,
30KpeMa CHCTeMHO-(YHKI[iOHAJIbHUN, (HOPMaIbHO-IOPUANYHNM, JIOTiKO-HOTMaTUYHUIN, MOJIeII0BaHHs,
kiacudikaris, MOpiBHAJBHO-IIPABOBUM Ta CTaTUCTUYHUI MeTOAU. BcTaHOBIEHO, 1[0 MPOKYpOp HaAiJieHUH
IIMPOKMMH OBHOBaXX€HHAMMU B IIpOIleCyajibHOMY KepPiBHMIITBI AOCYOBUM pO3CJiAyBaHHAM, 3[iHCHIOIYN
HarJisA[ 3a BUKOHAHHAM IIpollecyaJbHUX [ill i HaJawuyy BiANOBiAHI BKa3iBKU. AKI[eHTOBaHO Ha HeOOXigHOCTi
nmiABUIIEeHHA KBasIidikallil MpaBOOXOPOHHUX OPraHiB y PO3CJIiAyBaHHi CJTy>)XO0BUX i KOPYNIiHUX 3JI04YMHIB,
10 € KPUTUYHO BAXJINBUM 1A epeKTUBHOI IPOTU/IIl MpaBONOpyIIeHHAM. 3a3HaueHo, [0 3JIOYMHU Y cdepi
CJIyk00BO1 OisIJIbBHOCTI YacTO MOB’sA3aHi i3 3JI0BXXUBaHHAM CJIy’kKO0BHMM CTaHOBUILEM JJ1A BIUIMBY Ha CJIiIUUX Ta
IHIINX yYaCHUKIB KpUMiHaJIbHOTO MPOBAJIXEHH:, BKJII0UYA0UU [IPOKYPOPiB i KepiBHUKIB OpraHiB AOCYIOBOrO
posciinyBaHHA. PosrisanyTo gocsig CIIA, Bpaswiii, Boarapii Ta YropmuHy Moo peryJjioBaHHA Ta crnenudiku
po60TH IPOKYPOPIB MiJ Yac po3ciliAyBaHH:A TAKUX [IPaBONOpYIIeHb. Y3arajabHeHo, mo focBif CIIIA 3 rpaH-xypi
MOXe 3a0e3neunTH JOAATKOBY IlepeBipKy AoKasiB, JocBig Bpasusii 3 AI-ACT 3gaTeH miABUIUTU MIPO30PiCTh
npotieciB, a JocBig Bosrapii 3 nepegaHHA cipaB A0 Clelliaai30BaHUX CyAiB MOXe 3HU3UTU KOPYIifiHI pU3UKU.
[IpoTe amanralfisa I[UX MpakTUK B YKpaiHi noTpebyBaThMe BpaxyBaHHA crenudiky HalliOHaJIbHOI IIPaBOBOI
cucteMu. ToX MpaKTUYHe 3HAUYEHHs NOCJIiXeHHs IOJIATa€ B MOXJIMBOCTI BUKOPHUCTATU MOT0 pe3yJibTaTu
AnA KBaslidikoBaHOrO BIPOBA)KEHHs MiXHAapOJHOTO MOCBiy B OpraHizarilo 3AiliCHEHHA IIPOKypOpOM
MpolfecyaJbHOTO KepiBHUIITBA MiJ Yac PO3CJIiAyBaHHA KpUMiHaJIbHUX NMPaBONOPYIIEHb y cdepi ciayx60BO1
OisJIBHOCTI

m KutiouoBi cjioBa: ciTyx00BUI 37I0YMH; KOPYIIIMHUE 3JI0YMH; NOCYJOBE PO3C/igyBaHHs;, HempaBOMipHa
BUT0/Ia; HATJIAAOBA [iAJIbHICTD; BKa3iBKa MPOKYPOpPa; IITYYHUN iHTEJIeKT
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m Abstract. The relevance of international legal and national safety standards for shipping is growing due
to modern challenges, such as innovations in shipbuilding, climate change and growing requirements for
environmental safety, which underlines the important role of classification societies in this process. The
purpose of the study was to analyse the impact of international and national safety standards on modern
shipbuilding and to assess the role of classification societies in ensuring the safe operation of ships. The
study applied the methods of system analysis, comparative law and empirical modelling. The main results
of the study were the identification of the need for further harmonisation of international legal standards
with national requirements, improvement of the role of classification societies in monitoring innovations in
shipbuilding, and formulation of proposals for improving the environmental safety of shipping. In addition,
the paper identified the prospects for using the latest technologies to improve safety standards in maritime
transport. In particular, the article focused on the role of classification societies in ensuring that ships comply
with these standards, as well as their contribution to the introduction of innovations in shipbuilding. The
study contained an analysis of current regulations and standards governing shipping safety, as well as cases
of their implementation in practice. The key changes in ship safety requirements in view of current risks,
including environmental challenges and increased quality requirements, were identified. The practical value
of the work lies in the possibility of using the results obtained by both regulatory authorities and shipbuilding
companies to improve internal safety standards and support international certification

m Keywords: technological innovation; autonomous shipping; environmental regulations; integration;
standards

= Introduction

Shipping safety is one of the key conditions for the
efficient functioning of the global economy. In the
context of globalisation and rapid technological de-
velopment, the maritime industry is facing a number
of new challenges that require constant adaptation
and improvement of shipping safety standards. Mod-
ern shipping is facing new challenges such as piracy,
terrorism, cyber-attacks on navigation systems and
environmental risks associated with climate change.
|

This requires a review of existing safety standards
and the creation of new legal mechanisms to ensure
the protection of sea lanes and ships.

Innovations in shipbuilding, including the use
of alternative fuels, new materials and technologies
(e.g. autonomous ships), create new opportunities but
also raise questions about the safety of such vessels.
Traditional safety standards do not always adequate-
ly address these innovations, and new international

B Suggested Citation:

Voroniuk, N. (2024). Relevance of international legal and national standards of safety of navigation and the role of classification societies

in the context of modern challenges and innovations in shipbuilding. Scientific Journal of the National Academy of Internal Affairs, 29(4),

22-34. doi: 10.56215/naia-herald/4.2024.22.
m *Corresponding author

B Received: 27.07.2024; Revised: 30.10.2024; Accepted: 26.11.2024

Copyright © The Author(s). This is an open access article distributed under the terms of the
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

Vol. 29, No. 4. 2024. PP. 22-34




Voroniuk

and national regulations are needed. Increasing at-
tention to environmental protection, in particular
in connection with the International Convention for
the Prevention of Pollution from Ships (MARPOL)!,
creates additional challenges for the shipbuilding in-
dustry. The introduction of environmentally friend-
ly technologies on ships should be accompanied by
the adaptation of international and national safety
standards. Classification societies (CS) play a pivotal
role in ensuring the safety of shipping, as they carry
out certification, technical control and inspection of
ships. In the context of innovation in shipbuilding,
their role becomes even more important as they act
as intermediaries between government regulators,
shipbuilders, and ship operators. In the context of
globalisation and active integration into the interna-
tional economy, it is relevant for Ukraine to comply
with international shipping safety standards. This not
only helps to improve the country’s image, but also
opens up new opportunities for international trade.
Thus, the study of international and national ship-
ping safety standards, as well as the role of classifi-
cation societies in the context of modern challenges
and innovations, is extremely important for improv-
ing maritime safety and maintaining the stable devel-
opment of the global maritime industry.

The issue of international legal and national
standards of shipping safety has been the subject of
research by many scholars. According to a study by
O. Aneziris et al. (2021), achieving the International
Maritime Organisation's (IMO) greenhouse gas emis-
sion reduction targets requires significant efforts, es-
pecially in the introduction of new technologies and
alternative fuels. The main challenge is the high cost
and technological uncertainty that affects global de-
cision-making.

The study by M. Issa et al. (2022) highlights the
challenges of introducing autonomous vessels, espe-
cially in the context of safety and compliance with
international regulations. The main challenge is legal
uncertainty, as current legislation does not always
take into account the specifics of such technologies,
which can complicate their integration into global
shipping. T.C. Nwokedi et al. (2023) focus on the role
of classification societies in maintaining maritime
security under the Abuja Memorandum of Under-
standing. The authors emphasize the effectiveness of
cooperation between international and local regula-
tory bodies in ensuring safety standards. A. Joseph

& D. Dalaklis (2021) highlight the importance of the
International Convention “On the Safety of Life at
Sea”? in reducing risks in shipping, noting that the
instrument continues to play a key role in ensuring
maritime safety, in particular in response to new
challenges posed by innovation and environmental
threats. R. Baumler et al. (2021) focus on the human
factor in the context of IMO’s maritime safety meas-
ures. They conclude that, despite significant tech-
nical improvements, the human factor remains the
main issue affecting shipping safety.

The review shows that there are several unex-
plored aspects in the existing research on the integra-
tion of new technologies and innovations in shipping
safety. These shortcomings open up opportunities for
further research in these areas. The purpose of the
article was to study international and national ship-
ping safety standards, and to determine the role of
classification societies in ensuring compliance with
these standards, as well as to assess the impact of
innovations in shipbuilding on the development and
adaptation of safety standards in the face of mod-
ern challenges. The objectives of the study were to
analyse international shipping safety standards and
assess national regulations governing the activities of
classification societies.

= Materials and Methods

To study the role of classification societies in ensur-
ing compliance with safety standards in shipping
and shipbuilding, several methodological approaches
were used to provide a comprehensive view of the
topic. This approach provided a deeper understand-
ing of how classification societies influence maritime
safety through the supervision of ship construction,
maintenance, and certification of compliance with
international standards.

A systematic analysis of Ukrainian and interna-
tional regulations, such as conventions, was carried
out. This method helped to clarify the legal frame-
work governing the activities of classification socie-
ties and to identify the main requirements for ship-
ping safety. This made it possible to determine how
national legislation implements international stand-
ards. International regulations were analysed, in par-
ticular conventions governing maritime safety, such
as International Convention “On the Safety of Life
at Sea”®, The International Safety Management (ISM)
Code*, International Convention on Standards of

! International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.
2 International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/

MU74K04U.
3Ibidem, 1974.

4 International Safety Management (ISM) Code. (1998, July). Retrieved from https://www.imo.org/en/ourwork/humanelement/pages/

ISMCode.aspx.
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Training, Certification and Watchkeeping for Fishing
Vessel Personnel (STCW-F)', Maritime Labour Con-
vention (MLC)?, MARPOLS3, Basel Convention “On the
Control of Transboundary Movements of Hazardous
Wastes and Their Disposal”, BWM Convention®, Di-
rective of the European Parliament and of the Coun-
cil No. 2009/16/EU®, Directive of the European Par-
liament and of the Council No. 2014/90/EU".

The article also analysed national legislation on
shipping safety, such as the Merchant Shipping Code
of Ukraine®, the Law of Ukraine No. 1054-IX “On In-
land Water Transport”®, the Resolution of the Cabinet
of Ministers of Ukraine No. 240 “On Amendments to
the Regulation on the State Service of Maritime and
Inland Water Transport and Shipping of Ukraine”°,
as well as laws on the ratification of international
standards!!-1213,

International and national shipping safety stand-
ards were analysed, including the legislation of EU
countries such as Greece'4, Norway (Norway to build
the world’s..., 2024), France!® and Germany'®'’. The
case study method was used to investigate specific
cases of innovation in shipbuilding and its impact on
safety standards, such as autonomous ships, the intro-
duction of alternative fuels and the use of composite
materials. The study examined situations where new
technologies or innovations have led to changes or

improvements in safety standards. At the same time,
examples of the implementation of shipping safety
standards were analysed using classification societies
such as Lloyd’s Register and DNV GL (Chu et al., 2023).
The methods of scientific cognition used pro-
vided a comprehensive approach to the study of the
role of classification societies, allowing to collect and
analyse information from various sources. This con-
tributed to the formation of a comprehensive under-
standing of their role in ensuring compliance with
safety standards for shipping and shipbuilding, as
well as the identification of the main challenges and
opportunities for further development in this area.

m Results

Modern challenges and innovations in shipbuild-
ing. Modern challenges in shipbuilding have a sig-
nificant impact on the industry, particularly in the
context of global environmental requirements, new
technologies and safety of navigation. International
regulations, in particular from the IMO, are aimed
at reducing greenhouse gas emissions and pollutants
such as sulphur and nitrogen oxides. IMO 2020 has
significantly reduced the permissible level of sulphur
emissions, which has become a major challenge for
the shipbuilding industry. Shipbuilding companies
are looking for ways to reduce their carbon footprint,

! International Convention on Standards of Training, Certification and Watchkeeping for Fishing Vessel Personnel (STCW-F). (1995, July).
Retrieved from https://www.imo.org/en/ourwork/humanelement/pages/stcw-f-convention.aspx.

2 Maritime Labour Convention. (2006, February). Retrieved from https://www.ilo.org/international-labour-standards/maritime-labour-
convention-2006.

3 International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.

4 Basel Convention “On the Control of Transboundary Movements of Hazardous Wastes and Their Disposal”. (1999, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_022#Text.

5 International Convention for the Control and Management of Ships’ Ballast Water and Sediments (BWM). (2004, February). Retrieved
from https://www.imo.org/en/About/Conventions/Pages/International-Convention-for-the-Control-and-Management-of-Ships’-Ballast-
Water-and-Sediments-(BWM).aspx.

¢ Directive of the European Parliament and of the Council No. 2009/16/EU “On State Control of Ports”. (2009, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/984_005-09#Text.

7 Directive of the European Parliament and of the Council No. 2014/90/EU “On Shipboard Equipment and Repealing Council Directive
96/98/EU”. (2014, August). Retrieved from https://zakon.rada.gov.ua/laws/show/984_008-14#Text.

8 Merchant Shipping Code of Ukraine. (1995, May). Retrieved from https://zakon.rada.gov.ua/laws/show/176/95-ep#Text.

°Law of Ukraine No. 1054-IX “On Inland Water Transport”. (2020, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/1054-20#Text.

10 Resolution of the Cabinet of Ministers of Ukraine No. 240 “On Amendments to the Regulation on the State Service of Maritime and
Inland Water Transport and Shipping of Ukraine”. (2023, March). Retrieved from https://zakon.rada.gov.ua/laws/show/240-2023-
n#Text.

11 Resolution of the Cabinet of Ministers of Ukraine No. 350 “On the Acceptance by Ukraine of the 1981, 1989 and 1990 Amendments
and the 1988 Protocol to the International Convention for the Safety of Life at Sea, 1974”. (1992, June). Retrieved from https://zakon.
rada.gov.ua/laws/show/350-92-n#Text.

12 Resolution of the Verkhovna Rada of Ukraine No. 3939-XII “On Ratification of the Convention on the protection of the Black Sea from
pollution”. (1994, Febraury). Retrieved from https://zakon.rada.gov.ua/laws/show/3939-12#Text.

13 Law of Ukraine No. 464/96-VR “On Ukraine’s Accession to the International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers, 1978”. (1996, November). Retrieved from https://zakon.rada.gov.ua/laws/show/464,/96-sp#Text.

14 Law of the Geece No. 743 “On the Protection of the Marine Environment and Arrangement of Other Matters Related Thereto”. (1977,
October). Retrived from https://leap.unep.org/en/countries/gr/national-legislation/law-no-743-protection-marine-environment-and-
arrangement-other.

15 French Transport Code. (2024, October). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000023086525/.
16 Federal Maritime Responsibility Act of the Germany. (2002, July). Retrieved from https://www.gesetze-im-internet.de/.

17 Shipbuilding and Maritime Infrastructure Act of Germany. (2016, June). Retrieved from https://www.gesetze-im-internet.de/englisch_
bseeschg/englisch_bseeschg.pdf.
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including through the use of new energy sources. The
shipping industry needs more energy-efficient solu-
tions to reduce fuel consumption and environmen-
tal impact. Shipbuilding companies are required to
integrate innovative approaches to ship and engine
design, including the use of Al-based solutions to op-
timize routes and reduce energy consumption.

One of the main challenges is the introduction
of alternative energy sources, such as liquefied nat-
ural gas (LNG), hydrogen energy, ammonia, or bat-
tery-powered electric ships. These technologies help
to reduce carbon dioxide emissions, but their imple-
mentation requires infrastructure upgrades and sig-
nificant investments. The industry is moving towards
ship automation, including autonomous ships that can
operate without a crew. This not only increases effi-
ciency, but also reduces safety risks. However, the in-
troduction of autonomous systems requires the devel-
opment of new legal frameworks and safety standards.

The introduction of new technologies, including
green solutions, is an expensive process. Shipbuild-
ing companies are forced to balance environmental
requirements with financial costs, which affects their
ability to adapt to change. Overall, the shipbuilding
industry is actively transforming under the influence
of global challenges. Integration of environmental
requirements, the latest technologies and enhanced
safety measures are crucial for its sustainable devel-
opment. For Ukraine, the development of shipbuild-
ing is strategically important, as the country has ac-
cess to the Black Sea. The integration of innovations
such as the use of alternative energy sources and dig-
ital technologies can help modernize Ukraine’s ship-
building industry and increase its competitiveness in
the global market.

Modern shipbuilding uses lighter and stronger
materials, such as composites, to reduce the weight of
ships and improve their fuel efficiency. The introduc-
tion of new technologies such as rotor sails and solar
panels allows the use of renewable energy sources to
propel ships, which reduces fuel consumption. The
use of artificial intelligence, the Internet of Things
(IoT) and big data to monitor the status of ships in
real-time, optimise routes and predict technical fail-
ures can significantly improve the efficiency of ship
management. Fully autonomous or partially autono-
mous ships are already being tested. They are able to
carry out maritime operations with minimal human
intervention, potentially reducing human error and
improving safety of navigation. The use of modular
technologies in ship construction can significantly
|

reduce the time and cost of ship assembly. Modular
structures are easier to repair and modernize (Mel-
nyk et al., 2023). Thus, shipbuilding faces a number
of challenges, but innovations open up new opportu-
nities for efficient, environmentally friendly and safe
development of the industry, which, in turn, requires
improving the regulatory framework in this area.

International and national legislation in the
field of shipping and shipbuilding. The IMO is a
specialised UN agency that coordinates activities in
the field of maritime safety and pollution prevention.
Since its foundation in 1948, the IMO has been imple-
menting and maintaining international safety stand-
ards, including International Convention “On the
Safety of Life at Sea” (1974) and MARPOL? (1973).
In addition, the IMO is actively involved in the cre-
ation of new regulations and policies to respond to
modern environmental and technological challenges.
The organisation develops new protocols and amend-
ments to conventions to ensure that regulations re-
main relevant and effective in the face of climate
change and technological developments. One of the
most important modern environmental standards is
the implementation of IMO 2020, which significantly
limits sulphur emissions from ships. Since 1 January
2020, the maximum sulphur content in marine fuels
has been reduced from 3.5% to 0.5%. This is forc-
ing shipping companies to switch to more environ-
mentally friendly fuels, install exhaust gas cleaning
systems (scrubbers) or use alternative energy sources
such as LNG. These changes are part of IMO’s broad-
er strategy to reduce greenhouse gas emissions from
shipping by 50% by 2050.

At the same time, international standards are
aimed at ensuring the safety of human life, protecting
the environment, and improving the quality of ship
construction and operation. Thus, the International
Convention “On the Safety of Life at Sea™ is one of
the most crucial international treaties governing the
safety of navigation. It was adopted in 1914 after the
Titanic disaster, and the current version was adopt-
ed in 1974. Convention sets minimum standards for
ship design, equipment, and operation to ensure the
safety of human life at sea. The International Con-
vention “focuses on safety of navigation, including
requirements for ship design, equipment, and oper-
ation. The main goal is to ensure the safety of life
at sea, but it does not contain direct environmental
standards. Although Convention requires compliance
with technical standards that may indirectly affect
environmental performance (e.g., carbon emission

! International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/

MU74K04U.

2 International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.
3 International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/

MU74K04U.
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requirements), the main focus is on ship safety rath-
er than environmental performance. Updates to the
convention do not always respond promptly to new
environmental challenges, such as ship pollution or
climate change.

The International Safety Management!® is part of
the International Convention “On the Safety of Life
at Sea” and regulates safety management on ships
and in shipping companies. Its goal is to reduce the
risk of accidents through systematic safety manage-
ment. The STCW-F® defines international standards
for seafarers’ training, certification, and watchkeep-
ing. The MLC* was adopted by the International La-
bour Organisation (ILO) and sets standards for work-
ing conditions for seafarers. It ensures the rights of
seafarers to decent working conditions, medical care
and rest, which is important for maintaining safe
navigation through improved working conditions.
The MARPOL® aims to prevent pollution of the ma-
rine environment from ships, including operational
and accidental emissions. It was adopted in 1973 and
subsequently supplemented by the 1978 Protocol.
The Basel Convention® regulates the transport of haz-
ardous wastes and their disposal, in particular from
ships. It provides control over the transport of such
substances to avoid environmental disasters in the
event of ship accidents. The BWM Convention’ reg-
ulates the management of ballast water on ships to
prevent the invasion of alien species into ecosystems.
Requirements include the treatment of ballast water
before it is discharged into the sea.

Thus, the international legal standards developed
by the IMO are critical to ensuring safe navigation
and protecting the environment. They are constantly
evolving in response to new technological and envi-
ronmental challenges, helping the industry to adapt
to modern requirements and standards. International
shipping and shipbuilding safety standards are key to

ensuring crew safety and environmental protection.
They are constantly being updated to meet modern
technological and environmental challenges, such as
decarbonisation and the use of new types of energy.
The IMO plays a key role in this process, developing
global standards and promoting their implementa-
tion in global shipping practices.

National shipping safety standards in the Europe-
an Union (EU) have several common features, which
are determined by EU legislation, but each country
also implements its own specific requirements de-
pending on local needs and geographical conditions.
Major international standards, such as International
Convention “On the Safety of Life at Sea”®, MARPOL’
and others, are binding on all EU member states, but
additional regulations are being developed at the EU
level to implement higher safety and environmental
requirements than the global standards.

The European Maritime Safety Agency (EMSA)
is responsible for monitoring the implementation
of safety and environmental standards. It helps
EU member states implement safety standards,
provides technical assistance and audits maritime
administrations. Each EU country is obliged to im-
plement EU directives into its national legislation.
For example, Directive No. 2009/16/EU'° obliges
countries to carry out a thorough inspection of
foreign vessels entering EU ports to verify their
compliance with international safety standards.
Directive of the European Parliament and of the
Council No. 2014/90/EU! regulates the standards
of marine equipment in the EU. It obliges national
shipping control authorities to ensure that equip-
ment on ships meets safety requirements and has
an EU certificate of conformity. In some EU coun-
tries with large coastal areas and ports, national
standards may be more stringent or adapted to lo-
cal conditions (Table 1).

! International Safety Management (ISM) Code. (1998, July). Retrieved from https://www.imo.org/en/ourwork/humanelement/pages/

ISMCode.aspx.

2 International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/

MU74K04U.

3 International Convention on Standards of Training, Certification and Watchkeeping for Fishing Vessel Personnel (STCW-F). (1995,
July). Retrieved from https://www.imo.org/en/ourwork/humanelement/pages/stcw-f-convention.aspx.
4 Maritime Labour Convention. (2006, February). Retrieved from https://www.ilo.org/international-labour-standards/maritime-labour-

convention-2006.
5 Ibidem, 2006.

6 International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.

7 International Convention for the Control and Management of Ships’ Ballast Water and Sediments (BWM). (2004, February). Retrieved
from https://www.imo.org/en/About/Conventions/Pages/International-Convention-for-the-Control-and-Management-of-Ships’-Ballast-
Water-and-Sediments-(BWM).aspx.

8 International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/
MU74K04U.

¢ International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.

10 Directive of the European Parliament and of the Council No. 2009/16/EU “On State Control of Ports”. (2009, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/984_005-09#Text.

11 Directive of the European Parliament and of the Council No. 2014/90/EU “On Shipboard Equipment and Repealing Council Directive
96/98/EU”. (2014, August). Retrieved from https://zakon.rada.gov.ua/laws/show/984_008-14#Text.
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Table 1. Peculiarities of standards in the EU coastal states

Greece

Greece has one of the largest ferry systems in Europe, with numerous islands. National standards include
specific requirements for the design and operation of ferries, as well as for passenger safety systems.
Particular attention is paid to fire-fighting systems on ships due to high temperatures in summerl.

Norway (associated
with the EU through
the European
Economic Area)

Norway, a world leader in the use of electric and hybrid ships, has introduced additional standards to reduce
CO2 emissions (Norway to build the world’s..., 2024). Oslo became the first port in the world to offer
infrastructure for charging electric ships. Due to the harsh weather conditions and the Arctic zone, Norway
has additional safety requirements for ships operating in polar waters.

France, as a country with major ports, including Marseille and Le Havre, pays special attention to the

France transport of dangerous goods. Standards for tankers require additional safety measures and monitoring of
vessels to prevent accidents and oil spills2 (French Transport Code, 2024).
Germany, as one of the leading countries in shipbuilding, has strict requirements for cargo ships, in
Germany particular, in terms of their design and navigation equipment3,4. Hamburg, as one of the largest European

ports, is actively implementing innovative technologies to improve safety. The German shipping industry is
focusing on the development of low-emission ships and the introduction of hybrid engines.

Source: compiled by the author

In general, national shipping safety standards
in the EU are closely linked to European legislation,
which sets the basic regulatory framework. At the
same time, member states adapt these standards to
their specific needs and geographical conditions. The
EU is a global leader in the implementation of envi-
ronmental standards and the latest technologies in
shipbuilding and shipping, which helps ensure high
safety and environmental protection.

In Ukraine, national shipping safety standards
are developed in line with international norms and
requirements set by the IMO and are gradually be-
ing harmonised with European legislation. The main
Ukrainian regulations and standards are aimed at reg-
ulating maritime safety, shipbuilding, environmental
protection, and seafarers’ working conditions. In par-
ticular, the Merchant Shipping Code of Ukraine® is
the main document regulating all aspects of maritime
shipping, including ship safety, navigation, shipping
and environmental protection. The Code is aligned
with international requirements, but continues to be

improved to integrate the latest international stand-
ards. The Law of Ukraine No. 1054-IX°® stipulates
that classification and technical supervision of inland
waterway vessels is carried out by a classification so-
ciety chosen by the shipowner. In accordance with
the Resolution of the Cabinet of Ministers of Ukraine
No. 2407, approved by the Resolution of the Cabinet
of Ministers of Ukraine No. 2128, the State Service of
Maritime and Inland Water Transport and Shipping
of Ukraine (Shipping Administration) is a central ex-
ecutive body that implements state policy in the areas
of maritime and inland water transport and shipping.

The Shipping Administration is responsible for
implementing international ship safety standards and
ensuring their compliance with IMO requirements.
It supervises vessels operating under the Ukrainian
flag, conducts inspections of vessels in ports and cer-
tifies crews, ensures compliance with and fulfillment
of obligations undertaken under international agree-
ments in the spheres of sea and inland water trans-
port and shipping. As part of its efforts to integrate

! Law of the Geece No. 743 “On the Protection of the Marine Environment and Arrangement of Other Matters Related Thereto”. (1977,
October). Retrived from https://leap.unep.org/en/countries/gr/national-legislation/law-no-743-protection-marine-environment-and-

arrangement—other.

2 French Transport Code. (2024, October). Retrieved from https://www.legifrance.gouv.fr/codes/texte_1c/LEGITEXT000023086525/.
3 Federal Maritime Responsibility Act of the Germany. (2002, July). Retrieved from https://www.gesetze-im-internet.de/.
4 Shipbuilding and Maritime Infrastructure Act of Germany. (2016, June). Retrieved from https://www.gesetze-im-internet.de/englisch_

bseeschg/englisch_bseeschg.pdf.

5 Merchant Shipping Code of Ukraine. (1995, May). Retrieved from https://zakon.rada.gov.ua/laws/show/176/95-ep#Text.

6Law of Ukraine No. 1054-IX “On Inland Water Transport”. (2020, December). Retrieved from https://zakon.rada.gov.ua/laws/
show/1054-20#Text.

7 Resolution of the Cabinet of Ministers of Ukraine No. 240 “On Amendments to the Regulation on the State Service of Maritime and
Inland Water Transport and Shipping of Ukraine”. (2023, March). Retrieved from https://zakon.rada.gov.ua/laws/show/240-2023-
n#Text.

8 Resolution of the Cabinet of Ministers of Ukraine No. 212 “Some Issues of Optimising the Functioning of Central Executive Authorities
in the Areas of Maritime and Inland Water Transport and Shipping”. (2022, March). Retrieved from https://zakon.rada.gov.ua/laws/
show/212-2022-%D0%BF#Text.
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into the EU, Ukraine is actively harmonizing its na-
tional shipping safety standards with EU require-
ments. Ukraine has already ratified most of the major
IMO conventions, including International Convention
“On the Safety of Life at Sea”', MARPOL? and STCW-
F°. Following the signing of the Association Agree-
ment*, Ukraine has committed itself to harmonising
its legislation with EU directives and regulations in
the field of maritime transport. This includes the im-
plementation of EU directives on port state control of
ships, environmental protection and maritime safe-
ty. Ukraine is gradually introducing requirements to
reduce sulphur emissions in line with international
environmental standards and EU directives.

Ukraine has significant potential in shipbuilding
due to its geographical location, access to the Black
and Azov Seas, a developed network of inland wa-
terways and a rich history of shipbuilding. Ukraine’s
main shipyards are located in Mykolaiv, Kherson,
Kyiv and Odesa, which provides access to waterways
and convenient transport links. Successful harmoni-
sation with European standards, modernisation of
port and shipbuilding infrastructure, and the devel-
opment of skilled personnel will help Ukraine to take
an important place in the global shipping market.
National shipping safety standards in Ukraine are
based on international and European standards and
continue to evolve in response to new challenges and
technological innovations. Harmonisation with Euro-
pean requirements, modernisation of infrastructure
and improvement of safety management systems will
contribute to the improvement of the level of safety
of shipping in Ukraine and the country’s integration
into the global transport network.

International standards developed by the IMO
have a significant impact on the reform of Ukraine’s
shipbuilding and shipping industry. The International
Convention “On the Safety of Life at Sea”, the MAR-
POL® and the STCW-F’ define the basic requirements
for ship safety and environmental standards that
must be implemented in Ukrainian national legisla-
tion. This forces Ukrainian shipbuilding companies to
update their processes and equipment to meet global

requirements. Ukraine has ratified international
agreements to reduce greenhouse gas emissions and
other harmful substances (IMO, 2020). The imple-
mentation of these standards affects the reform of the
shipbuilding industry, as it forces companies to look
for more environmentally friendly solutions, such as
the use of energy-efficient technologies in ships and
the transition to cleaner fuels (LNG, hydrogen). In-
ternational standards require modernisation of ships
and maritime infrastructure to improve safety and
environmental performance (Baumler et al., 2021).
For example, the requirements for life-saving equip-
ment, firefighting systems and modern navigation
aids are constantly changing and require Ukrainian
shipbuilders and shipowners to comply with new
regulations. The gradual adaptation to the emission
requirements in the SECA zones is influencing chang-
es in shipbuilding processes in Ukraine. This requires
switching to more environmentally friendly fuels and
modernising existing vessels to reduce emissions.
Cooperation with international classification so-
cieties plays an important role in raising the quality
and safety standards of the Ukrainian shipbuilding
industry. Classification societies, such as Lloyd’s Reg-
ister, Bureau Veritas, DNV GL, and others, certify
ships for compliance with international standards
and check their technical condition (Chu et al., 2023).
Classification societies certify ships and infrastruc-
ture for compliance with international safety and
environmental requirements. Cooperation with these
organisations provides Ukrainian shipbuilding com-
panies with access to the global market, as certified
vessels can operate in international waters. Interna-
tional classification societies are actively implement-
ing the latest technologies in shipbuilding and ship-
ping. Cooperation with them will allow Ukrainian
companies to introduce modern technologies (e.g.,
electric or hydrogen-fuelled vessels), increasing their
competitiveness. Classification societies provide tech-
nical support and expertise to Ukrainian companies.
This applies not only to new ship designs, but also
to the modernisation of the existing fleet in accord-
ance with standards. Cooperation with well-known

! Resolution of the Cabinet of Ministers of Ukraine No. 350 “On the Acceptance by Ukraine of the 1981, 1989 and 1990 Amendments
and the 1988 Protocol to the International Convention for the Safety of Life at Sea, 1974”. (1992, June). Retrieved from https://zakon.
rada.gov.ua/laws/show/350-92-n#Text.

2 Resolution of the Verkhovna Rada of Ukraine No. 3939-XII “On Ratification of the Convention on the Protection of the Black Sea from
Pollution”. (1994, Febraury). Retrieved from https://zakon.rada.gov.ua/laws/show/3939-12#Text.

3Law of Ukraine No. 464/96-VR “On Ukraine’s Accession to the International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers, 1978”. (1996, November). Retrieved from https://zakon.rada.gov.ua/laws/show/464/96-sp#Text.

4 Association Agreement Between Ukraine, of the One Part, and the European Union, the European Atomic Energy Community and their
Member States, of the Other Part. (2014, March). Retrieved from https://zakon.rada.gov.ua/laws/show/984_011#Text.

5 International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/
MU74K04U.

6 International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.

7 International Convention on Standards of Training, Certification and Watchkeeping for Fishing Vessel Personnel (STCW-F). (1995, July).
Retrieved from https://www.imo.org/en/ourwork/humanelement/pages/stcw-f-convention.aspx.
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classification societies increases the confidence of
international partners in Ukrainian shipbuilders and
shipowners, promoting ship exports and attracting
investment in the industry.

One of the key functions of classification societies
is to assess the latest technologies in shipbuilding,
including the use of alternative energy sources to re-
duce emissions and improve the energy efficiency of
ships (Nwokedi et al., 2023). Classification societies
are working on the certification and implementation
of such technologies. Classification societies such as
DNV GL and Bureau Veritas are actively certifying
LNG ships and developing standards for the safe op-
eration of LNG ships. The use of hydrogen as a fuel
for ships requires new safety standards, in particular
for the storage and transportation of hydrogen on
ships. Lloyd’s Register is working to develop rules
for the certification of hydrogen fuel cell ships.Clas-
sification societies certify hybrid ships that use both
conventional engines and battery systems. Such pro-
jects support environmental standards by reducing
CO, emissions.

Autonomous ships are a new stage in the devel-
opment of shipping, and classification societies play
a key role in setting standards and certifying such
vessels. DNV GL and Lloyd’s Register are leading the
way in creating rules for the certification of autono-
mous vessels that can operate without a crew or with
minimal personnel. This includes remote control, au-
tomation and safety systems. As autonomous vessels
depend on digital systems, cybersecurity becomes
critical. Classification societies are assessing the re-
silience of such systems to cyberattacks and intro-
ducing new standards to ensure their safe operation
(Aslam et al., 2020). The introduction of autonomous
vessels poses new challenges for classification socie-
ties, as these vessels require new approaches to safe-
ty assessment and technical surveillance. Classifica-
tion societies are developing new standards for such
vessels (Maritime autonomous surface ships, 2024),
including requirements for navigation systems, cy-
bersecurity, and control systems. Autonomous vessel
technology is developing rapidly, leading to changes
in approaches to maritime safety. Autonomous vessels
can significantly improve the efficiency of shipping,
but they also pose new threats, such as cybersecurity
and the reliability of artificial intelligence systems.

Adapting standards for autonomous vessels
is challenging, as these technologies significantly
change traditional approaches to safety, navigation,
and ship management. For the effective introduction
of autonomous vessels into global shipping, classifi-
cation societies, government agencies, and interna-
tional organisations need to develop new standards
that take into account the specific risks and chal-
lenges associated with autonomy (Shahbakhsh et
al., 2022). Autonomous vessels rely heavily on
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sophisticated navigation systems that include sen-
sors, radar, Automatic Identification Systems (AIS),
Global Positioning System (GPS), and artificial intel-
ligence. These systems must operate without crew in-
tervention and provide accurate and safe navigation.
Standards should include requirements for redundan-
cy of navigation systems so that if the primary system
fails, the backup system can operate. Install systems
to remotely monitor navigation data from shore-
based control centres to support the autonomous ves-
sel. Ensuring that mapping systems meet the highest
standards of accuracy, including regular updates of
navigation charts databases. One of the biggest risks
to autonomous vessels is the threat of cyber hack-
ing or cyberattacks that could disrupt control sys-
tems or affect navigation (Serra & Fancello, 2020).
Autonomous vessels rely on connected systems that
can be vulnerable to attacks. Introduce mandatory
cybersecurity standards for autonomous vessels, in-
cluding permanent data encryption, intrusion detec-
tion systems, and regular audits. Autonomous vessels
should have redundant control systems isolated from
external connections to maintain essential functions
in the event of cyberattacks (Wisnicki et al., 2021).
It is important to ensure that crew at shore-based
centres and responsible professionals receive cyber-
security training to manage autonomous systems.
Autonomous vessels use artificial intelligence (AI)-
based control systems to make real-time decisions.
These systems analyse information from navigation
and sensor systems to ensure the safe movement of
the vessel. Standards need to be established for test-
ing Al systems to ensure their reliability and accura-
cy in different marine environments. This includes
scenario modelling and stress tests to determine how
Al systems react in challenging situations. For auton-
omous vessels, standards need to be in place for re-
mote monitoring and intervention in the event of Al
issues. This may include the ability to return control
of the vessel to a shore-based centre in the event of
an autonomous system failure. The standards should
require transparency in the AI decision-making pro-
cess to understand how the vessel will react to dif-
ferent situations. Adapting standards for autonomous
vessels requires a comprehensive approach covering
technical, legal, and cybersecurity aspects. Classifica-
tion societies need to rethink traditional approaches
to safety and technical surveillance, developing new
standards that will ensure the safe and efficient oper-
ation of autonomous vessels in international waters.

These organisations actively cooperate with
government agencies, international organizations
and private companies to ensure that vessels meet
modern safety requirements. Government authori-
ties often involve classification societies in the pro-
cess of developing and updating national standards
and regulations for shipping safety. This applies
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especially to new requirements related to innova-
tive technologies and alternative energy sources.
Classification societies carry out regular inspections
and audits of ships in accordance with established
state procedures. This ensures that ships meet safe-
ty requirements during their operation. Classifica-
tion societies work closely with the IMO, and oth-
er international bodies that set global standards in
shipbuilding and shipping. Classification societies
are involved in the development of new standards
and regulations within the IMO, such as the Inter-
national Convention “On the Safety of Life at Sea”™
and MARPOL?. Their expertise is important for the
implementation of realistic and effective safety
standards. The classification societies are members
of working groups of the IMO and other interna-
tional organisations that develop recommendations
and practices for shipbuilding. For example, their
involvement is essential in the development of
standards for new types of ships, such as autono-
mous or electric ships. Classification societies work
closely with shipbuilders, shipowners, and other
commercial entities to implement safety standards,
technical innovations and environmental require-
ments. Classification societies work with shipbuild-
ing companies at the design and construction stage
to ensure that projects meet international standards.
They check technical specifications, structural safe-
ty and the correct installation of equipment. Private
companies cooperate with classification societies in
the development and certification of new technolo-
gies, such as hydrogen or LNG fuel systems, electric
ships and autonomous control systems. The socie-
ties provide technical guidance and conduct tests to
verify the reliability and safety of new technologies.
Companies order certification of new vessels and
equipment from classification societies to ensure
that they meet international requirements. Such
certification allows private companies to successful-
ly operate their vessels on the global market.

Thus, classification societies play an important
role in ensuring safety, certification, and innovation
in shipbuilding and shipping. Their activities include
assessing compliance with international standards
and developing rules for the latest technologies, such
as autonomous ships. Classification societies play a
crucial role in ensuring that ships meet internation-
al safety standards and promote the introduction of
the latest technologies in shipbuilding through co-
operation with government agencies, international
organisations and private companies. Through their
certification, technical supervision and advisory

mechanisms, they help to maintain a high level of
safety globally and stimulate innovation in the ship-
building industry.

The international maritime industry, including
shipping and shipbuilding, is facing new challenges
that require further development of existing stand-
ards. Current challenges include the introduction of
autonomous vessels, increased environmental safe-
ty requirements, combating cyber threats and the
integration of the latest technologies. International
standards developed by the IMO and other regulators
need to evolve to meet these new realities. The devel-
opment of autonomous vessels will require updated
standards that address safety, monitoring, cybersecu-
rity, and liability in emergency situations. Existing
standards are designed for crewed vessels, so new
rules are needed for risk assessment and testing of
autonomous systems. With the proliferation of digital
technologies in shipping, cybersecurity is becoming a
critical issue. Standards should provide comprehen-
sive protection against possible attacks on navigation
and control systems, including backup solutions to
ensure the reliability of ships.

The IMO is already implementing emission re-
duction requirements including IMO (2020), but
further standards should focus on promoting the
use of renewable energy sources, the development
of hydrogen, electric and other environmentally
friendly technologies. Global efforts to decarbonize
shipping will require the creation of new regula-
tions to control emissions and promote environmen-
tal innovation (Hasanspahi¢ et al., 2020). Further
development of international standards and innova-
tions is critical for improving shipping safety and
modernizing shipbuilding in Ukraine. Stimulating
investment in the latest technologies, modernising
infrastructure and working closely with internation-
al partners will allow Ukraine to achieve quality
results in the global shipbuilding industry, meeting
current challenges and trends.

= Discussion

The present study allows us to trace trends in the
development of shipping safety standards and their
impact on the efficiency of shipping operations. It is
important to note that international organisations,
such as the IMO, are constantly updating safety reg-
ulations to reflect new challenges and technolog-
ical advances. The article analyses the key aspects
of interaction between national and international
standards that ensure the safety of navigation. This
includes a study of national legislative initiatives

! International Convention “On the Safety of Life at Sea”. (1974, November). Retrieved from https://ips.ligazakon.net/document/

MU74K04U.

2 International Convention for the Prevention of Pollution from Ships (MARPOL). (1973, November). Retrieved from https://www.imo.
org/en/about/Conventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.
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that adapt international standards to the specifics of
local conditions, as well as the role of classification
societies in monitoring compliance with these stand-
ards. This is important for understanding how inno-
vative technologies, such as shipping automation and
the use of artificial intelligence, can improve safe-
ty and efficiency. The study demonstrates how the
latest technologies, including sensors and monitor-
ing systems, can reduce accident risks and improve
ship management. Studying these changes allows us
to understand how the adaptation of international
standards to new conditions can contribute not only
to improving safety, but also to the development of
the competitiveness of shipping companies in the
global market. This is critical in the context of glo-
balisation and economic integration.

In today’s environment, shipping is undergoing
significant changes under the influence of Digitalisa-
tion 4.0 technologies and new environmental require-
ments. Y. Ichimura et al. (2022) and A. Sepehri et
al. (2022) highlight the need to adapt standards to
support the industry in the face of digital transfor-
mation. These authors point out the importance of
developing new criteria for risk assessment and inte-
grating automated monitoring systems, which are es-
sential elements of modern ship management. Coun-
tries should not only adapt their internal processes,
but also actively cooperate with other market partic-
ipants — shipowners, technology providers and gov-
ernment regulators. This may include joint research
and development of new standards that take into ac-
count technological innovations and their impact on
the safety and efficiency of shipping.

A study by S. Fu et al. (2022) supports this view
by proposing a quantitative approach to accident
cause analysis. This approach allows for better iden-
tification of the risks that accompany the introduc-
tion of new technologies and offers models for im-
proving crew training and risk management. At the
same time, studies by M. Kim et al. (2020) and S.
Qazi et al. (2023) highlight the need to introduce new
business models that consider the growing impact of
autonomous technologies and electrification on ship-
ping. Despite numerous studies, there are different
approaches to addressing the challenges, which are
not always consistent. A. Sepehri et al. (2022) high-
light the importance of integrating automated sys-
tems for accident monitoring and prevention, but this
model may be limited in the face of unpredictable
weather events or technical failures. Classification
societies should be prepared not only to implement
new technologies, but also to ensure their smooth op-
eration in the face of real risks, which are not always
taken into account in theoretical models.

A study by Z. Tan et al. (2021) highlights the im-
portance of emission control policies (ECA) in Chi-
na, but demonstrates the challenges of enforcement
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as some ships try to avoid the requirements by using
routes or less environmentally friendly fuels. This
example highlights the need to integrate innovative
monitoring technologies to help reduce non-com-
pliance. This calls into question the general stand-
ards for environmental control, which may not be
effective enough without proper support from tech-
nology. The findings, including the development of
new standards for automated monitoring and con-
trol systems, are consistent with K. Liu et al. (2021)
and S. Xu et al. (2021). These studies highlight the
importance of introducing new risk assessment
methods that take into account the impact of new
environmental regulations. This will allow for better
identification of potential risks associated with the
electrification of ships and the introduction of new
fuels such as LNG or hydrogen.

The innovations contribute to the integration
of environmental standards into modern shipping,
which is also supported by J.A. Felicio et al. (2021),
who highlight the impact of environmental practic-
es on the sustainability of the industry. However, it
should be recognised that technology cannot be a
one-size-fits-all solution to all problems. For exam-
ple, S. Yildiz et al. (2021) showed that the human
factor remains a key element in cases of accidents.
This means that even with the most advanced tech-
nologies, such as autonomous systems or automated
control systems, human error is still a major source
of risk. This requires not only technical innovations,
but also improved training and staff development, as
outlined by Y. Ichimura et al. (2022) and A. Sepehri
(2022). S. Fu et al. (2022) also point out certain lim-
itations of quantitative models describing accidents.
Such models may not fully account for all external
factors, such as changes in weather conditions, hu-
man factors or technical failures that are difficult to
predict using statistical methods.

Classification societies need to take into account
technological innovations and changes in global en-
vironmental policy. The introduction of standards for
autonomous vessels, as noted by M. Kim et al. (2020)
and S. Qazi et al. (2023), is an important step in the
development of the industry. However, CSs should
focus not only on standards, but also on staff train-
ing to support these technologies, as highlighted in
many studies. In addition, it is necessary to intensify
cooperation with other market participants — govern-
ment regulators, shipowners, and technology provid-
ers — to develop standards that cover all aspects of
shipping safety and efficiency. The findings are in
line with those of M. Issa et al. (2019), who show
that ship electrification can be an important factor
in reducing emissions. In this context, classification
societies should develop new standards not only to
ensure the safe operation of such ships, but also to
integrate automated monitoring and control systems
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that can track environmental indicators, including
greenhouse gas emissions.

Comparing different approaches to the adapta-
tion of standards in the current environment, it can
be concluded that the successful development of
shipping requires the flexibility of classification so-
cieties to introduce new methods of risk assessment
and technological innovations. Although technology
plays a crucial role in improving safety, it cannot re-
place the human factor, which remains a key element
in accident prevention. The results complement the
research of other authors, demonstrating that the
successful integration of new technologies in ship-
ping depends on the ability of classification societies
to adapt to change and create new standards for ships
with alternative energy sources, emission monitoring
systems and automated control systems. In addition,
it is important to improve the skills of personnel and
cooperate with other market participants to develop
new technologies that will make the industry more
sustainable and environmentally friendly.

m Conclusions

The study analysed the main international and na-
tional safety standards, their impact on shipbuild-
ing, and the role of classification societies in ensur-
ing these standards. It also examines how modern
technologies, including automation and digitalisa-
tion, are changing approaches to safety in shipping.
The results show that the integration of the latest
technologies into shipbuilding and operation pro-
cesses significantly increases the level of safety and
efficiency of maritime transport. International stand-
ards, such as the International Convention “On the
Safety of Life at Sea” and MARPOL conventions and
the rules developed by the IMO, are the basis of the
global shipping safety system. Their alignment with
national standards ensures an adequate level of pro-
tection of human life, property, and the environment.

The findings confirm that international and na-
tional safety standards are critical to ensuring the
safety of shipping, especially in the context of glo-
balisation and rapid technological development.
The importance of these standards lies in the fact
that they not only help to reduce the risks associat-
ed with accidents, but also ensure the competitive-

m References

ness of shipping companies in the global market.
Classification societies are important entities that
provide an independent assessment of the condition
of ships and their compliance with international
safety standards. The main functions of classifica-
tion societies include inspection and certification of
ships, and providing technical advice on the latest
technologies and innovations in shipbuilding, such
as alternative fuels and autonomous vessels. Their
contribution to maintaining a high level of safety
is critical in the face of rapid technological change.
International Convention “On the Safety of Life at
Sea” standards are not sufficient to ensure environ-
mental sustainability in the construction of new
ships, while EU standards are more focused on re-
ducing negative environmental impact. To achieve
greater environmental friendliness in shipbuilding,
it is necessary to integrate these two approaches,
updating and adapting international standards to
modern environmental challenges.

In the near future, shipping safety standards
will be adapted to new challenges such as climate
change, cyber threats and new types of cargo. In-
novations in shipbuilding, such as the development
of autonomous ships and green technologies, will
require updating both international and national
standards. International organisations, such as IMO,
together with classification societies, should be ac-
tively involved in the development of these new
standards, ensuring that innovations are aligned
with safety requirements to maintain a high level
of shipping safety worldwide. Promising areas for
further research in this area may include a deep-
er study of the impact of environmental standards
on shipbuilding, as well as the development of new
approaches to safety that would take into account
changes in the global environment. In particular, re-
searchers should pay attention to the integration of
artificial intelligence into ship safety monitoring sys-
tems and their potential impact on shipping safety.
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m AHoTamis. AKTyaJIbHiCTh MiXXHApOJHO-TIPABOBUX i HAIliOHAJIbHUX CTAaHAAPTIB 6e3meKku CyAHOIIaBCTBA
3poCTa€ y 3B’A3KYy i3 Cy4yaCHUMH BUKJIMKaMM, TaKUMHU fAK iHHOBalil B CygHOOyOyBaHHi, 3MiHM KJIiMaTy
Ta MiABUILEHHA BUMOI [0 €KOJIOTiYHOl Oe3meku, M0 MiATBEepAXYyeE BAaXJIMBY poOJib KjacupikaumiiHux
TOBApPUCTB y LIbOMY mpoijeci. MeToi poboTu OyB aHaJsli3 BIJIUBY MiXKHapOAHUX i Hal[iOHAJIbBHUX CTaHAAPTiB
Oe3nmeky Ha CydyacHe CyAHOOyAyBaHHA Ta OI[iHKa poJii KjacudikalilHUX TOBapUCTB y 3abe3leueHHi
6e3neyHol eKcrIyaTallil cyAeH. Y JoCigXeHHi 3aCTOCOBaHO MEeTOAU CUCTEMHOTO aHaJli3y, MOPiBHAJIBHOI'O
MpaBO3HABCTBA Ta €MIipUYHOr0 MojesifoBaHHA. OCHOBHUMM pe3yJibTaTaMU POOOTU CTajI0 BCTAHOBJIEHHA
HeoOXiTHOCTi MOJaJIbIIOl TapMOHi3allil MiXkKHapogHO-MPaBOBUX CTAHAApTiB 3 Hal[iOHAJIbBHUMHU BUMOTaMM,
yAOCKOHAJIeHHA poJii kjaacudikamiiHUX TOBapUCTB y MOHITOPHHIY iHHOBallil y cyAHOOyJyBaHHi, a
Takox (pOpMyJIIOBAaHHA MPOMO3ULIi MO0 MiABUIEHHA eKOJIOTiyHOl Oe3neku cygHoIUiaBcTBa. Kpim Toro,
y poOOTi BHUABJIEHO MEPCNEKTUBU BUKOPHCTAHHA HOBITHIX TEXHOJIOTIN [JiA MOKpallleHHA CTaHAapTiB
6e3neky B MOPCBKOMY TPaHCHOPTi. 30KpeMa, akIeHTOBAHO yBary Ha poJli kjacudikaliliHuX TOBapUCTB
y 3abe3mneueHHi BiANMOBiAHOCTI cydeH UMM CTaHAapTaM, a TaKOX Ha IXHbOMY BHECKY y BIIPOBaIXeHH:
iHHOBAIlill y cyAHOOyAyBaHHi. JlOCIi)kKeHHA MiCTUTh aHaJIi3 CydaCHMX HOPMaTHUBHUX aKTiB i CTaHOapTiB,
1[0 PeryJjlTh 0e3lneKy CyOHOIUIaBCTBA, a TAaKOX BUMAAKIB I1X peajsizanii Ha mIpakTulli. BusHaueHO
KJIIOUOBIi 3MiHU ¥ BUMOrax 10 Oe3neku CyAeH 3 OrJIAAYy Ha CydacHi pU3UKU, 30KpeMa eKOJIOTiUHi BUKJIUKU
Ta MigBHIeHi BUMOTU A0 AKOCTi. [IpakTuyHa I[iHHICTb POOOTU MOJIATAE B MOXJIMBOCTI BUKOPUCTAHHA
OTPUMAaHUX pe3yJIbTaTiB K HOPMAaTUBHO-IIPAaBOBUMM OpraHaMu, TakK i CyqHOOYAiBHUMU MOiANpPHUEMCTBaAMU
I8 BAOCKOHAJIEeHHA BHYTPIIIHIX cTaHAApTiB 6e3neKku Ta MiATPUMKH MiXXHapoAgHOI cepTudikaril

m KutiouoBi cJjioBa: TeXHOJIOTiUHI iHHOBAIlil, aBTOHOMHE CyIHOILJIABCTBO; €KOJIOTiuHi HOPMH; iHTerparis;
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m Abstract. The study addressed the historical background and development of the regulatory framework
for European defence policy, starting with the Treaty of Brussels in 1948, and the establishment of the
Western Union and the Western European Union. Based on the analysis of such documents as the Maastricht,
Amsterdam and Nice Treaties, the mechanisms of defence cooperation within the EU and its main goals,
primarily the strengthening of strategic autonomy, were determined. The study also analysed the Berlin-Plus
agreement, which established mechanisms for cooperation between the EU and NATO, while promoting
the development of independent European defence and security capabilities. The key role of the Lisbon
Treaty in formulating the foundations of the EU’s Common Security and Defence Policy was identified.
The importance and prospects of implementing Article 42(7) of the Treaty, which enshrines the principle
of mutual assistance of member states in the event of an armed attack, as well as permanent structured
cooperation for deeper defence integration, was highlighted. These provisions increase the EU’s strategic
autonomy and consolidate European defence cooperation, defining it as an important component of the
EU’s Common Foreign and Security Policy. The relevance of furt her improving the EU legal framework
in response to new threats was determined, in particular, due to Russian aggression in Ukraine, as well as
growing tensions in other regions. The need to strengthen legal mechanisms that will ensure more effective
decision-making processes within the EU CSDP and strengthen security cooperation among member states
was emphasised. The research relevance is determined by the possibility of using its results as a theoretical
basis for the development of the EU’s common defence policy and further integration in the security sector
in the context of current geopolitical challenges

m Keywords: Western European Union; Brussels Treaty; Lisbon Treaty; common security and defence policy;
European defence integration

= Introduction

Current trends in international relations are pushing
the European Union (EU) towards greater integra-
tion in the security and defence sector. Firstly, the
greatest threat is the expansionist policy of Russia,
particularly its military aggression against Ukraine,
which has been going on for more than 10 years. In
addition, the activities of terrorist groups with centres
both in Europe and in neighbouring regions remain a
|

significant security challenge. Several factors, includ-
ing the re-election of US President D. Trump, increase
the uncertainty of the future security architecture in
Europe, prompting EU countries to develop a com-
mon vision of their defence and strengthen cooper-
ation in this area to achieve the EU’s strategic au-
tonomy. This issue is equally important for Ukraine,
whose foreign policy priority is to become a member
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of the EU, which is enshrined in the Constitution!. At
the same time, the central task remains the restora-
tion and protection of state sovereignty and territori-
al integrity in the face of Russian aggression, which
has been ongoing since 2014. It is necessary to assess
how Ukrainian membership in the EU may affect its
security and defence capabilities to what extent it
will enhance its security and what prospects it will
open for the development of the national military-in-
dustrial complex. Thus, it is necessary to thoroughly
study European integration in the security and de-
fence sector, the potential inherent in its regulatory
mechanisms, and the existing challenges on this path.

To determine the current state of European de-
fence integration, it is necessary to analyse the es-
sence of key legal acts in this area, their interconnect-
edness, strengths and weaknesses, the evolution of
their norms, and implementation, as well as problems
and obstacles to implementation. The study of the
achievements and problems of the legal framework is
key to forecasting further directions of development
of European integration in the field of security and
defence, in the context of new geopolitical challenges.

The legal framework for European defence inte-
gration was the subject of a study by S. Keukeleire
& T. Delreux (2022), which addressed the EU’s for-
eign policy, including its defence and security di-
mensions. The researchers emphasise the importance
of the Berlin-Plus agreement?, the PESCO initiative
and Article 42(7) of the Treaty of Lisbon?, which are
key elements in the development of the EU’s strate-
gic autonomy. S. Clapp (2022) analysed the imple-
mentation of the Strategic Compass, a document
that defines the EU’s priorities in the field of secu-
rity and defence. In particular, the author empha-
sised the importance of Article 42(7) of the Lisbon
Treaty and the PESCO mechanisms, stressing their
potential to enhance the EU’s strategic autonomy.
E. Perot (2019) investigated the implementation of
the idea of collective defence in the normative doc-
uments of the European and Euro-Atlantic commu-
nity. The author compared the relevant provisions
of the Washington Treaty of 1949* and the Lisbon
Treaty of 2007°. The main ideas of a study by J.J. An-
dersson (2023) concerned joint defence procure-
ment within the EU. The paper assesses the role of
the European Defence Agency in coordinating joint
projects. V. Szép et al. (2021) investigated the legal
framework and governance structures for EU defence

activities. The study analysed the key provisions of
the Treaty of Lisbon® that governs the EU’s Common
Security and Defence Policy (CSDP), with a particu-
lar focus on Articles 42(7) (mutual defence) and 46
(structured cooperation — PESCO). N. Koval (2018)
explored the role of PESCO in strengthening the EU’s
security capabilities and analysed the prospects for
Ukraine within the framework of cooperation with
the EU. In particular, the study analysed how PfP can
support EU partners, such as Ukraine, in their efforts
to strengthen defence capabilities in the context of
current challenges, including Russian aggression. A
study by M. Stetsiuk (2023) analysed the historical
development of European defence integration and
the current challenges facing the EU in this area. The
author examined the role of the Western European
Union (WEU) as the first defence integration mecha-
nism in Europe.

The study aimed to investigate the evolution of
the legal framework for European integration in the
field of security and defence. To this end, the follow-
ing tasks were implemented:

1) to analyse the key documents of the Western
Union/Western European Union adopted in the late
1940s and early 1990s and identify their impact on
further European integration in the field of security
and defence;

2) to describe the dynamics of the development
of the EU legal framework in the field of security and
defence in the late 1980s — 2000s;

3) to identify the achievements and shortcomings
of the legal framework of the Common European Se-
curity and Defence Policy/CSDP.

= Materials and Methods

The study was based on the theory of functionalism,
which is the study of gradual integration in a particu-
lar area through the creation of joint institutions and
mechanisms. In particular, the evolution of cooper-
ation in the security sector was traced through the
innovations introduced in interstate treaties of the
mid-twentieth and first quarter of the twenty-first
century. A systemic approach was used to analyse Eu-
ropean defence integration as a single system consist-
ing of individual elements and links between them.
This was used to comprehensively study the phenom-
enon, regardless of institutional affiliation (Western
Union, WEU, EEC, EU, NATO). The historical method
identified key events in the development of European

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96-sp?lang = en#Text.

2 EU-NATO Declaration on ESDP. (2002, December). Retrieved from https://www.nato.int/docu/pr/2002/p02-142e.htm.

3 Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

4 North Atlantic Treaty. (1949, April). Retrieved from https://www.nato.int/cps/en/natohq/official_texts_17120.htm.

® Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

6 Ibidem, 2008.
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defence integration. The historical retrospective pro-
vided a context for understanding the current state of
the EU’s CSDP. The comparative method was used to
identify the advantages and disadvantages of Euro-
pean defence integration compared to Euro-Atlantic
integration.

The main source base included several legal doc-
uments: The Brussels Treaty!, Single European Act?,
Treaty on European Union?®, Petersberg Declaration?,
Treaty of Amsterdam®, Franco-British St. Malo Decla-
ration®, Cologne European Council Declaration’ and
Helsinki European Council Declaration®, Berlin Plus
Agreement®, Treaty of Lisbon'?, as well as the Consti-
tution of Ukraine!l. The study of the legal documents
used in the research described the legal framework,
mechanisms and directions of development of Euro-
pean defence integration in greater detail. Additional
information was obtained from the official web re-
sources of the EU institutions. Analytical reports and
articles by the EU High Representative were used
(EU External Action & Borrell, 2021; EU External
Action, 2024), as well as materials from periodicals
(Times of Malta, 2017).

m Results and Discussion

European security and defence integration dates to
the adoption of the Brussels Treaty'?. In 1948, five
Western European countries (the United Kingdom,
France, Belgium, the Netherlands and Luxembourg)
formed the Western Union as an institution of col-
lective defence in the event of either a threat of ag-
gression from the Soviet Union or revanchist forces
coming to power in the former Axis states. The first
option was, of course, more plausible in the realities
of the beginning of the Cold War. In addition to pro-
visions relating to political and cultural cooperation,
the Brussels Treaty contained a clear commitment
to the collective defence of the signatory states: “If
|

one of the signatory states is the object of an armed
attack in Europe, the other signatory states will pro-
vide the attacked party with all military and other
assistance and support within their power”.

In 1954, Italy and the Federal Republic of Ger-
many joined the Modified Brussels Treaty'?, which
retained the Article on collective defence. Since then,
the Western European Union (WEU) was formed
based on the Western Union, which in theory was
the first security and defence integration association
to include most of the leading Western European
countries. In practice, however, the WEU was “in the
shadow” of a more powerful defence structure — the
North Atlantic Treaty Organisation (NATO), which
included not only the signatories to the Brussels
Treaty but also the United States and Canada. There-
fore, for almost the entire period of its existence, the
WEU has not become a fully functioning collective
security organisation and has not formed its military
structure (Mitriayeva, 2008). Periodic attempts to in-
tensify activities within the WEU were unsuccessful,
although the Brussels Treaty remained in force.

At the turn of the 1980s and 1990s, the issue
of European defence integration became relevant
again. J. Howorth (2020) identifies three main rea-
sons for this:

1) after the end of the Cold War, Europe ceased
to be the centre of American foreign policy interests;

2) Europe has gradually emerged as a global
player capable of implementing its security policy;

3) the security situation around the united Eu-
rope (conflicts in the post-Soviet space and the for-
mer Yugoslavia) has seriously deteriorated.

Therefore, an attempt was made to intensify the
activities of the Alliance based on the principle of
“autonomy” of European forces from US troops, if
necessary. A key step in this direction was the agree-
ment between the WEU states concluded in 1992,

! The Brussels Treaty. (1948, March). Retrieved from https://www.cvce.eu/en/obj/the_brussels_treaty_17_march_1948-en-3467de5e-
9802-4b65-8076-778bc7d164d3.html.

2 SingleEuropeanAct. (1987, February). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri = CELEX:11986U/TXT.
3 Treaty on European Union. (1992, February). Retrieved from https://www.cvce.eu/content/publication/2010/5/3/e92737d6-7557-
4eal-9ca5-123368a7fb88/publishable_en.pdf.

4 Petersberg Declaration Made by the WEU Council of Ministers. (1992, June). Retrieved from https://www.cvce.eu/en/obj/petersberg_
declaration_made_by_the_weu_council_of ministers_bonn_19_june_1992-en-16938094-bb79-41ff-951c-f6c7aae8a97a.html.

5 Treaty of Amsterdam. (1997, October). Retrieved from https://treaties.fcdo.gov.uk/data/Library2/pdf/1999-TS0052.pdf.

6 Franco-British St. Malo Declaration. (1998, December). Retrieved from https://www.cvce.eu/content/publication/2008/3/31/
f3cd16fb-fc37-4d52-936f-c8e9bc80f24f/publishable_en.pdf.

7 Helsinki European Council. (1999, December). Retrieved from https://www.europarl.europa.eu/summits/hell_en.htm#b.

8 Cologne European Council Declaration. (1999, June). Retrieved from https://www.cvce.eu/content/publication/2003/6,/6/ee393bf3-
d96f-46b8-8897-15546a0elc0d/publishable_en.pdf;

9 EU-NATO Declaration on ESDP. (2002, December). Retrieved from https://www.nato.int/docu/pr/2002/p02-142e.htm.

10 Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

! Constitution of Ukraine (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96-sp?lang = en#Text.

12 Brussels Treaty. (1948, March). Retrieved from https://www.cvce.eu/en/obj/the_brussels_treaty_17_march_1948-en-3467de5e-9802-
4b65-8076-778bc7d164d3.html.

13 Modified Brussels Treaty. (1954, October). Retrieved from https://www.cvce.eu/en/obj/modified_brussels_treaty_paris_23_
october_1954-en-7d182408-0ff6-432e-b793-0d1065ebe695.html#: ~:text = The%20Brussels%20Treaty%200f%2017,accede%20t0%20
the%20modified%20Treaty.
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called the Petersberg Tasks'. The document stated
that, independently of NATO, military units of the
WEU member states acting under the direction of the
WEU may be used for humanitarian and rescue tasks,
peacekeeping tasks, and tasks of combat forces in cri-
sis management, including peacekeeping?.

Based on the agreement, several peacekeeping
operations were conducted under the auspices of
the WEU during the Balkan conflicts of the 1990s,
in Mostar (Bosnia and Herzegovina) and Albania
(Pagani, 1998). To support the functioning of the
WEU, the Eurocorps was established in Strasbourg,
which was joined by representatives of five countries
(France, Germany, Belgium, the Netherlands, and
Luxembourg) in 1992-1996. In addition, the Brit-
ish-Dutch and Spanish-Italian amphibious forces, the
Institute for Security Studies, and the satellite and
situation centres were launched under the auspices of
the EU (Turchenko, 2015). However, these operations
were very limited in nature, involving mainly police
rather than military forces, and therefore could not
fully fulfil the task of establishing peace in the region.

Even this limited autonomous activity of the WEU
quickly lost its relevance. Moreover, the issue of the
expediency of the organisation’s existence was dis-
cussed. European security and defence cooperation
intensified in the second half of the 1980s and early
1990s within the framework of a completely different
integration track. At that time, European political co-
operation began to emerge based on economic inte-
gration structures (the European Coal and Steel Com-
munity, the European Economic Community, and
Euratom), culminating in the creation of the Europe-
an Union. Security issues became part of this political
cooperation. For the first time, they were officially
enshrined in the Single European Act of 19873. The
document confirmed the readiness of member states
to “coordinate more closely their positions on the po-
litical and economic aspects of security”. The mili-
tary aspect was still not mentioned in the document.

In five years, political, economic and military as-
pects of security will become part of European po-
litical integration. The basis for this was established
in the Maastricht Treaty of 1992¢, which proclaimed
the creation of the European Union. Article J.4 of this
document stated: “The common foreign and security
policy shall include all matters relating to the security
of the Union, including the possible establishment of
a common defence policy which may eventually lead
to a common defence”. The Maastricht Treaty estab-

lished a different definition of the terms “common
defence policy” and “common defence”. Common
defence policy was defined as the first step towards
common defence. The Treaty did not contain clear
commitments in defence integration. It envisaged
the formation of a common defence policy only in
an indefinite perspective, as internal contradictions
between EU states prevented more specific formu-
lations. As for the issue of common defence, it was
described vaguely.

One of the most important was the issue of com-
bining European defence with existing NATO com-
mitments. In addition, Europeans lacked the modern
defence technologies available in the United States
in several key areas, including intelligence, un-
manned systems, space-based capabilities, integrated
air and missile defence, and military transport avia-
tion (Grand, 2024). Europe’s capabilities were also
insufficient to protect its interests outside the conti-
nent independently to participate fully in preventing
threats such as the proliferation of weapons of mass
destruction or in addressing issues such as security in
the Middle East and the Persian Gulf.

A striking example of the inability of European
countries to conduct large-scale military operations
independently was the intervention in Libya in 2011,
initiated by France and the United Kingdom. This op-
eration demonstrated that European countries lacked
capabilities in the areas of military intelligence and
surveillance, smart munitions, transportation, and
aerial refuelling. In many cases, it was only the US
capabilities that saved the operation from potential
failure (Keukeleire & Delreux, 2022). Therefore, Eu-
ropean defence integration was impossible until the
issue of its compatibility with NATO was resolved.
Therefore, European defence integration has long
been opposed by countries such as the United King-
dom and Denmark, which have traditionally been the
most cooperative with NATO.

The other two additional protocols to the Maas-
tricht Treaty®, adopted at the request of the United
Kingdom and the Netherlands, stated that the Eu-
ropean Union’s policy should not interfere with the
national defence policies of its member states and
should not contradict NATO’s policy. The idea of in-
tegrating the Western European Union into the future
EU was also blocked, even though the Maastricht
Treaty contained a provision stating that the WEU
was “an integral part of the development of the Un-
ion”. However, the implementation of this provision

! Petersberg Declaration Made by the WEU Council of Ministers. (1992, June). Retrieved from https://www.cvce.eu/en/obj/petersberg_
declaration_made_by_the_weu_council_of ministers_bonn_19_june_1992-en-16938094-bb79-41ff-951c-f6c7aae8a97a.html.

2Ibidem, 1992.

3 SingleEuropeanAct. (1987, February). Retrieved fromhttps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri = CELEX:11986U/TXT.
4 Treaty on European Union. (1992, February). Retrieved from https://www.cvce.eu/content/publication/2010/5/3/€92737d6-7557-

4eal-9ca5-123368a7fb88/publishable_en.pdf.
5 Ibidem, 1992.
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was blocked by the UK for a long time. Therefore,
during the 1990s, European operations were con-
ducted within the framework of the WEU, not the EU.

In the late 1990s, the discussion of European de-
fence integration started to transition to the level of
practical implementation. On the one hand, the Eu-
ropeans were pushed to do so by the growing and
escalating Kosovo crisis. On the other hand, the key
obstacle in this process, namely the critical position
of the United Kingdom, has disappeared. The British
government of T. Blair, who assumed power in May
1997, demonstrated a much greater commitment to
deepening European integration. The newly appoint-
ed British Foreign Secretary R. Cook announced that
relations with the EU should be developed “in a con-
structive spirit of partnership, not in a barren spirit
of opposition” (Mélder, 2018). Due to the change in
the British government’s position, in June 1997, the
European Council summit adopted the Amsterdam
Treaty', which specified the future directions of Eu-
ropean defence integration. As envisaged, the Euro-
pean Council would have the right to decide on the
establishment of a common defence policy and even
a common defence in the future.

During the development and negotiation of the
treaty, debates on how the activities of the WEU and
the EU’s common defence policy would relate to each
other arose. Three options were considered: to keep
the WEU separate from the EU without any signifi-
cant changes in their relations, to gradually merge
the two organisations, or to include some of the
WEU’s powers in the Amsterdam Treaty. In the end,
the third option was chosen as the most acceptable to
all parties (Pagani, 1998).

Thus, the Amsterdam Treaty? Recorded an impor-
tant decision in the discussions on the future of the
WEU. A decision was made to move away from acti-
vating the WEU as a separate institution: the Treaty
provided for the possibility of its integration into the
EU, subject to a separate decision of the European
Council. Moreover, the Amsterdam Treaty incorpo-
rated the provisions of the WEU’s Petersberg tasks®.
It stated that the common defence policy in the trea-
ty implied the joint implementation of humanitari-
an, rescue and peacekeeping tasks, as well as combat
force tasks for crisis management. At the same time,
the Amsterdam Treaty provided for an exception
for one of the EU member states — Denmark, whose

government and population were marked by consid-
erable Euroscepticism at the time. A separate pro-
tocol to the Amsterdam Treaty* excluded Denmark
from European defence integration, in accordance
with its own wishes. “Denmark shall not participate
in the formulation and implementation of decisions
and actions of the Union relating to defence, but shall
not prevent the development of closer cooperation
between the Member States in this field”, the addi-
tional protocol stated.

After the signing of the Amsterdam Treaty, the
development of a common defence policy accelerat-
ed. The key principles of defence integration were
enshrined in the Saint-Malo Declaration®, adopted in
December 1998 during a meeting between French
President Jacques Chirac and British Prime Minis-
ter Tony Blair. The declaration stated that the EU
“should have the capacity for autonomous action,
backed by appropriate military capabilities, deci-
sion-making mechanisms for their use and readiness
to respond to international crises”.

The idea of the EU’s “strategic autonomy”, as en-
shrined in the Saint-Malo Declaration®, has become
the basis for the further development of European
defence integration. On the one hand, this does not
mean complete independence from the support of
NATO allies, especially the United States — transat-
lantic ties remain fundamental to European securi-
ty and there is no powerful political force in the EU
that would deny this. On the other hand, the idea
of “strategic autonomy” includes the ability to act
independently in the security sphere when Amer-
ican involvement is not needed or impossible for
some reason.

Negotiations with the United States began on the
relationship between European defence projects and
NATO. In particular, in 1998, just a few days after
the Saint-Malo Declaration, US Secretary of State
Madeleine Albright announced that the US supported
European defence integration if it met several impor-
tant principles: the continuity of transatlantic ties, no
duplication of EU and NATO structures, and no dis-
crimination against non-EU NATO members, such as
the US, Canada, and Turkey (Vladu, 2016).

Following these successful steps, the issue of Eu-
ropean defence integration was placed on the Euro-
pean agenda. The Amsterdam Treaty’ entered into
force in 1999 after the ratification process, so the

! Treaty of Amsterdam. (1997, October). Retrieved from https://treaties.fcdo.gov.uk/data/Library2/pdf/1999-TS0052.pdf.

2Ibidem, 1997.

3 Petersberg Declaration Made by the WEU Council of Ministers (1992, June). Retrieved from https://www.cvce.eu/en/obj/petersberg_
declaration_made_by_the_weu_council_of ministers_bonn_19_june_1992-en-16938094-bb79-41ff-951c-f6c7aae8a97a.html.

4 Treaty of Amsterdam. (1997, October). Retrieved from https://treaties.fcdo.gov.uk/data/Library2/pdf/1999-TS0052.pdf.

5 Franco-British St. Malo Declaration. (1998, December). Retrieved from https://www.cvce.eu/content/publication/2008/3/31/

f3cd16fb-fc37-4d52-936f-c8e9bc80f24f/publishable_en.pdf.
¢ Ibidem, 1998.

7 Treaty of Amsterdam. (1997, October). Retrieved from https://treaties.fcdo.gov.uk/data/Library2/pdf/1999-TS0052.pdf.
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way to defence integration was open. The EU states
decided not to delay further steps and announced the
launch of a common defence policy in the same year.

Based on the Saint-Malo Declaration’, the Co-
logne Declaration? was adopted at the 1999 Euro-
pean Council Summit, which defined the main pa-
rameters of integration processes in the security and
defence sector. According to the Declaration, a com-
mon European Security and Defence Policy (CSDP)
was announced as part of the Common Foreign and
Security Policy (CFSP). The Declaration declared
that the Petersberg Tasks® should now be carried out
within the EU, not the WEU, and the purpose of the
WEU would be negated. Subsequently, the WEU in-
stitutions were gradually integrated into the EU. The
EU Institute for Security Studies (Paris) and the EU
Satellite Centre (near Madrid) were transferred to the
EU. In 2011, WEU finally ceased to exist. In addition
to the conditions set out in the Amsterdam Treaty,
the Cologne Declaration also paid important atten-
tion to strengthening cooperation between member
states in the defence sector, in particular in the are-
as of intelligence, strategic transport, command and
control, and harmonisation of planning. It also envis-
aged strengthening military-industrial cooperation,
in particular concerning arms procurement.

At the end of 1999, the Cologne Declaration* was
supplemented by the Helsinki Declaration®, which
defined the key goals of the CSDP and tasks for the
coming years. The EU was to acquire independence
in decision-making and military operations under its
auspices. The goal was even proclaimed — by 2003,
to develop a military force of 50-60,000 soldiers that
could be deployed to a crisis area within 60 days and
stay there for at least 1 year. This ambitious task was
not fulfilled, but other decisions were implemented,
including the creation of bodies responsible for secu-
rity and defence policy. The mechanism for forming
contingents of the armed forces was determined. It
was emphasised that the decision to send armed forc-
es to participate in the operation is taken by the EU
member state independently. The declaration also
declared that the EU’s security and defence bodies
should not duplicate NATO structures.

An important clarification was made in the Trea-
ty of Nice in 20016, which declared the CSDP part
of the Common Foreign and Security Policy (CFSP).
|

Thus, the CSDP was directly subordinated to the Eu-
ropean Council, which is an intergovernmental rath-
er than a supranational institution. The role of the
supranational institutions — the European Parliament
and the European Commission - in defining the CSDP
was insignificant. This was intended to allay the fears
of certain member states that the EU was seeking to
limit their sovereignty in such a sensitive area as na-
tional security and defence.

In 2002, relations between the EU and NATO in
the field of security and defence were normalised.
Representatives of the two international organisa-
tions signed a series of documents called the Ber-
lin Plus package. The basis of this package was the
EU-NATO Declaration’ on European Security and
Defence Policy. The document confirmed that NATO
remained the basis for the collective security of its
members, while NATO committed itself to support-
ing the European Union, in particular by providing
access to planning. It was announced that European
countries that were members of NATO, but not the
EU, would be fully involved in the CSDP. This meant
recognising NATO as the “first among equals” among
European security structures (Pieper & Lak, 2019). As
noted by S. Keukeleire & T. Delreux (2022), “Berlin
Plus was both pragmatic (Europeans did not have the
basic equipment and logistics needed for high-inten-
sity military operations on their own) and symbolic
(it institutionalised what is essential for many mem-
ber states and the United States - the relationship be-
tween NATO and EU institutions)”.

There are many positive examples of EU-NATO
cooperation in the defence sector. For instance, for a
long time, an important problem for the armed forces
of EU member states was the lack of a fleet of aerial
refuelling aircraft. This caused regular problems
during the operation in Libya in 2011 (Quintana et
al., 2014). Therefore, in 2012, the European Defence
Agency initiated the construction of such refuelling
aircraft for EU states. Since there were no joint de-
velopment and procurement mechanisms within the
EU at that time, the project was implemented under
the auspices of the NATO Support and Procurement
Agency. The programme has been successfully imple-
mented: Airbus has built nine refuelling aircraft, and
the tenth aircraft is being completed (MMF, 2020;
Andersson, 2023).

! Franco-British St. Malo Declaration. (1998, December). Retrieved from https://www.cvce.eu/content/publication/2008/3/31/

f3cd16fb-fc37-4d52-936f-c8e9bc80f24f/publishable_en.pdf.

2 Cologne European Council Declaration. (1999, June). Retrieved from https://www.cvce.eu/content/publication/2003/6,/6/ee393bf3-

d96f-46b8-8897-15546a0elc0d/publishable_en.pdf.

3 Petersberg Declaration Made by the WEU Council of Ministers. (1992, June). Retrieved from https://www.cvce.eu/en/obj/petersberg_
declaration_made_by_the_weu_council_of ministers_bonn_19_june_1992-en-16938094-bb79-41ff-951c-f6c7aae8a97a.html.
4 Cologne European Council Declaration. (1999, June). Retrieved from https://www.cvce.eu/content/publication/2003/6,/6/ee393bf3-

d96f-46b8-8897-15546a0elc0d/publishable_en.pdf.

5 Helsinki European Council. (1999, December). Retrieved from https://www.europarl.europa.eu/summits/hell_en.htm#b.
6 Treaty of Nice. (2001, March). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri = CELEX:12001C/TXT.
7 EU-NATO Declaration on ESDP. (2002, December). Retrieved from https://www.nato.int/docu/pr/2002/p02-142e.htm.
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The legal framework for European integration
in the security and defence sector was further devel-
oped by the Lisbon Treaty! (signed in 2007, entered
into force in 2009), whose key objective was to unify
and reform EU legislation to make European policies
and institutions more effective. As the Lisbon Treaty
is currently in force, it requires special attention and
analysis. Compared to the previous treaties, the Trea-
ty contained a much larger set of provisions related
to security and defence integration. These provisions
were, on the one hand, more specific and, on the oth-
er hand, more ambitious and focused on deeper inte-
gration in the future. First of all, the changes affected
the name of the policy itself. The Common European
Security and Defence Policy (CESDP) was renamed
the Common Security and Defence Policy of the Eu-
ropean Union (CSDP).

The Lisbon Treaty clarified the institutional na-
ture of the CSDP, as well as the decision-making and
implementation procedures within the policy. The EU
CSDP was finally integrated into the architecture of
the EU’s Common Foreign and Security Policy (CFSP)
as an integral part of it, as stated in Article 42(1)2 The
EU High Representative was designated responsible
for the implementation of both the CFSP in general
and the CSDP in particular. The European Council
can take decisions within the framework of the CSDP
by consensus, for example, to initiate peacekeeping
operations, on the initiative of the High Representa-
tive or a Member State.

The Lisbon Treaty retained the key provisions of
the WEU’s Petersberg Tasks®, while significantly ex-
panding their content. In particular, it states: “The
Alliance may use civilian and military means, includ-
ing joint disarmament operations, humanitarian and
rescue tasks, military advice and assistance tasks,
conflict prevention and peacekeeping tasks, and
combat force tasks for crisis management, including
peacekeeping and post-conflict stabilisation. All of
these tasks can contribute to the fight against terror-
ism, including by supporting third countries in the
fight against terrorism on their territory”.

However, the treaty extends beyond the previous
documents by including several provisions on addi-
tional important areas of defence integration. Some
of them were already implemented in practice, such
as the activities of the European Defence Agency, es-
tablished in 2004 to better coordinate member states

in the development of national armed forces and ca-
pabilities. The Lisbon Treaty* Contains an extensive
Article 42.3 on this issue: “Member States undertake
to progressively improve their military capabilities.
The Defence Research, Development, Procurement
and Armaments Agency (hereinafter referred to as
the European Defence Agency) shall identify oper-
ational requirements, promote measures to meet
those requirements, contribute to the identification
and... implementation of any measures necessary to
strengthen the industrial and technological base of
the defence sector, participate in the definition of Eu-
ropean capabilities and armaments policy and assist
the Council in assessing the improvement of military
capabilities”. The provision in EU legislation on the
European Defence Agency, headed by the EU High
Representative, has strengthened the role of the su-
pranational component in European defence integra-
tion and contributed to the “Brusselsisation” of this
process (Maurer & Wright, 2021).

Many of the provisions of the Lisbon Treaty® de-
fence integration, such as those of the Maastricht
Treaty, was adopted for the future. Some of them were
implemented after a certain period, while others were
not. For instance, the common defence policy already
existed at the time of the adoption of the Lisbon Trea-
ty, while the provision on common defence was not
implemented because there was no unanimous deci-
sion of the European Council. Moreover, the question
of what a decision of the European Council to launch
a common defence should resemble remains unre-
solved. Hypothetically, this decision could relate to
the transfer of a part of national sovereignty in the
military sphere to the EU, in particular, a change in
the voting system — from consensus to qualified ma-
jority — or the introduction of an obligation for mem-
ber states to participate in EU operations. In any case,
such a decision by the European Council would re-
quire ratification by member states (Szép et al., 2021).

Another debatable issue is the mechanisms of
such joint defence, given the membership of sev-
eral neutral and non-aligned states in the EU. The
development of security and defence policy and
the adoption of the Lisbon Treaty® required neutral
and non-aligned countries within the EU (Austria,
Ireland, Malta, Cyprus, and by 2023-2024, Sweden
and Finland) to decide on issues such as collective
defence, participation in rapid reaction forces and

! Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

2Ibidem, 2008.

3 Petersberg Declaration Made by the WEU Council of Ministers. (1992, June). Retrieved from https://www.cvce.eu/en/obj/petersberg_
declaration_made_by_the_weu_council_of ministers_bonn_19_june_1992-en-16938094-bb79-41ff-951c-f6c7aae8a97a.html.

4Ibidem, 1992.

° Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

6 Ibidem, 2008.
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EU military operations. In this regard, a positive re-
sponse was given. For instance, Austria adopted a
special amendment to its Constitution (Article 23f)!
after joining the EU, which stipulates that despite its
policy of neutrality, the country participates in the
EU’s Common Foreign and Security Policy, includ-
ing the Common Defence Policy. Thus, the essence
of neutrality in these European countries has been
significantly modified and legally limited in recent
years (Clapp, 2022).

An important step towards the formation of the
EU’s common defence was the implementation of
the Lisbon Treaty’s PESCO? provisions. The provi-
sions of Articles 42(6) and 46 stipulated that mem-
ber states could initiate more intensive forms of se-
curity integration and establish strong commitments
to each other if their military capabilities were at a
high level. In practice, it was difficult to put these
conditions into practice for some time due to the re-
sistance of the United Kingdom, whose conservative
governments have traditionally been sceptical about
deepening European integration. Only the beginning
of Brexit made it possible to create PESCO (Keuke-
leire & Delreux, 2022). A separate agreement on the
formation of PESCO was concluded in 2017. It was
signed by 25 of the 27 EU member states. Denmark
and Malta did not join. At that time, Denmark did
not participate in the CSDP at all. Malta expressed
reservations that PESCO could contradict its policy
of neutrality (Times of Malta, 2017).

As of 2024, several projects are being imple-
mented under PESCO to promote greater integration
in the security and defence sector. For instance, 23
states, led by the Netherlands, have joined the pro-
ject, which aims to remove bureaucratic and other
obstacles to the movement of troops and equipment
across the EU, including non-EU countries such as
the United States, Canada, and the United Kingdom.
Another is the EUFOR Crisis Response Capability
(EUFOR CROC) project (Koval, 2018). PESCO pro-
jects also cover the development of new conven-
tional weapons, such as ground-launched combat
missiles guided by drones (EU External Action &
Borrell, 2021). At the same time, there are concerns
that structural cooperation not between all but only
some states may mean deepening divisions between
member states, given the dominance of the “Europe
of different speeds” approach (Krzymowski & Krzy-
mowska, 2019). Ukraine is not currently a member of

PESCO, but some projects, such as the European Med-
ical Command, are already instrumental in the EU’s
support for Ukraine (Hanaba & Kondratiuk, 2024).

However, the most promising element in the
formation of the EU’s future common defence is
Article 42(7) of the Lisbon Treaty® which contains
provisions on mutual defence: “If a Member State is
the victim of armed aggression on its territory, oth-
er Member States shall have the obligation to pro-
vide assistance and support by all means within their
power in accordance with Article 51 of the Charter
of the United Nations”. The terms of this Article are
similar to Article 5 of the North Atlantic Treaty es-
tablishing NATO*. For instance, Article 5 of the North
Atlantic Treaty also states: “each of the parties... will
assist the party or parties attacked by taking such ac-
tion as it deems appropriate, individually or in co-op-
eration with other parties”. The key difference is that
the Lisbon Treaty does not contain a provision that
an attack on one of the countries is an attack on all
countries (Smyrnova, 2011).

Moreover, Article 42(7) of the Lisbon Treaty® is
highly general and does not provide specific plans
and scenarios on what kind of assistance each coun-
try can provide. Therefore, this allows different EU
member states to interpret the provisions of the Ar-
ticle arbitrarily. For instance, neutral Austria and
Ireland say that they are not able to fulfil the terms
of this article. Poland and the Baltic states are con-
cerned that the terms of Article 42(7) do not imply
American guarantees within NATO, and are there-
fore also quite sceptical (Clapp, 2022). In particular,
Lithuania sees the CSDP as an additional security
tool compared to NATO’s guarantees, which can be
effective only in certain areas where NATO has fewer
capabilities (hybrid threats, information operations,
economic warfare) (Palavenis, 2019).

Instead, the four largest EU member states —
France, Germany, Spain and Italy — actively support
the practical implementation of this article. They are
also supported by Sweden and Finland, which until
recently were not NATO members and are neighbours
of aggressive Russia, as well as Greece and Cyprus,
which have territorial disputes with NATO member
Turkey (Clapp, 2022). Therefore, E. Perot (2019)
stated that “in practice, only NATO presents itself as
a full-fledged collective defence organisation, while
the exact role that the EU is expected to take in
this area is unclear. In fact, many citizens and even

! Federal Constitutional Law of Austria. (2004, December). Retrieved from https://constitutionnet.org/sites/default/files/Austria%20_

FULL_%20Constitution.pdf.

2 Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

3 Ibidem, 2008.

4 North Atlantic Treaty. (1949, April). Retrieved from https://www.nato.int/cps/en/natohq/official_texts_17120.htm.
° Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.
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politicians are likely to ignore the existence of this
aspect of the European Union, an organisation that
has been perceived mainly as a project of economic
and political integration”. However, changes in the
interpretation and implementation of Article 42(7)
towards closer European defence cooperation should
not be ruled out in the future.

In practice, Article 42(7) of the Lisbon Treaty!
was used only once: in 2015, when the terrorist at-
tacks in Paris were committed. Back then, EU coun-
tries provided various types of assistance to France,
from intelligence sharing to participation in military
operations against ISIS in Syria and Iraq. The exist-
ence of this Article itself provides the foundation for
deepening European defence cooperation. It is the
normative basis for supporters of closer integration
in this area. For example, in 2015, the German gov-
ernment justified the need for greater German in-
volvement in operations abroad by the activation of
Article 42(7) by France (Perot, 2019). Further prac-
tical development of the provisions set out in the Ar-
ticle is promising. Experts identify several areas for
strengthening cooperation under this provision: first,
to develop scenarios for the use of Article 42(7), and
second, to conduct training and exercises on the im-
plementation of these scenarios (Clapp, 2022).

Given the sharply negative change in the securi-
ty environment around the EU due to the beginning
of Russian aggression against Ukraine in 2014, in-
cluding a full-scale invasion in 2022, as well as the
deterioration of the situation in the Middle East, the
EU’s legal framework needs to be further improved.
According to EU High Representative Josep Borrell,
after the EU has taken steps to address the most ur-
gent needs of Ukraine and its member states, “it is
time to move from emergency response to long-term
EU readiness” (EU External Action, 2024).

The most important prerequisite for further in-
tensive development of the CSDP towards a defence
union is the introduction of the principle of qualified
majority voting for relevant decisions, as currently,
the position of one country can disrupt the adoption
of urgent decisions. For instance, Hungary periodi-
cally blocks decisions within the framework of the
EU’s CSDP, in particular on assistance to Ukraine
under the European Peace Instrument. European in-
stitutions, including the European Commission and
the European Parliament, support the idea of ex-
tending the qualified majority principle to voting on
human rights, sanctions, and civilian missions (Lat-
ici, 2021). Changing the voting procedure requires

amending the Lisbon Treaty?, as it only provides for
decision-making by consensus.

Another area for reforming the EU CSDP is to
strengthen the supranational approach. The Lisbon
Treaty mainly assigns tasks to individual member
states and their contingents, including the financing
of peacekeeping missions. Instead, there should be a
greater emphasis on the activities of multinational
units led by joint institutions financed by EU funds.
Certain steps towards this have been taken since 2017:
the Military Planning and Exercise Capability was cre-
ated, the European Peace Instrument was launched,
and the EU Rapid Deployment Force is being prepared
(Jakobsson & Sjokvist, 2024). However, these institu-
tions cover a relatively small share of all activities
under the EU CSDP and are even smaller compared to
the overall military capabilities of EU member states.

Instead, several amendments and additions to the
Lisbon Treaty® can be proposed. Article 41, which
deals with the financing of the EU’s Common Foreign
and Security Policy, should specify that the financing
of military or defence operations is carried out not
only by member states but also by a common Europe-
an defence fund created based on contributions from
all EU members. Article 42 could provide for the es-
tablishment of permanent multinational military con-
tingents under the direct authority of the EU Council
and provide for a mechanism for the integration of na-
tional military units into such units voluntarily. Arti-
cle 31 should provide for qualified majority voting, in
particular on security and defence issues. Collective-
ly, these amendments will render the EU CSDP more
effective and bring the EU closer to strengthening
its supranational approach to security and defence.

Thus, the conclusions of S. Keukeleire & T. Del-
reux (2022) on the importance of PESCO in reduc-
ing the EU’s dependence on NATO are confirmed by
the findings of this study. On the other hand, the au-
thors focus more on the practical implementation of
defence projects. In contrast, the present study em-
phasises the historical analysis and evolution of the
agreements, which provides a deeper understanding
of the basis of the current legal and political arrange-
ments. With this in mind, the paper confirms the con-
clusions of V. Szép et al. (2021) on the significance
of the Lisbon Treaty* for the development of the EU’s
collective defence and complemented by considera-
tions on how it could be modified to make European
defence more effective.

The proposals outlined in the article, in par-
ticular on funding, subordination of multinational

! Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2008, April).
Retrieved from https://data.consilium.europa.eu/doc/document/ST-6655-2008-INIT/en/pdf.

2Ibidem, 2008.
3 Ibidem, 2008.
4Ibidem, 2008.
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contingents and qualified majority voting, are in line
with the conclusions of M. Stetsiuk (2024) that the
transformation of the EU into a full-fledged defence
union “would require significant political changes
in the EU itself, up to and including the delegation
of part of their sovereign rights by member states to
EU institutions”. At the same time, unlike J. How-
orth (2020), the author does not consider the need
for a new bilateral defence treaty between the US
and the EU and the subordination of the CSDP to
NATO structures. Instead of forming a new legal
framework, the author suggests improving the exist-
ing one (Lisbon Treaty, Berlin Plus Agreements) and
fully realising its potential.

m Conclusions

The legal framework for European integration in
the security and defence sector has gone through a
long evolutionary path since the late 1940s to the
present day. It was laid down by the 1948 Treaty
of Brussels, which became the basis for the creation
of the Western Union. Later, in 1954, the Western
European Union was formed as a collective defence
organisation based on the updated Brussels Treaty,
but its influence remained limited due to the domi-
nant role of NATO. In the 1990s, after the end of the
Cold War and given new threats, such as the wars in
the Balkans, the issue of European defence autonomy
became relevant again, which became the basis for
the development of new defence policies.

The beginning of a new stage of European de-
fence integration was marked by the 1992 Peters-
berg Tasks, which enshrined the functions of the
WEU in peacekeeping, humanitarian assistance and
crisis management. Later, these tasks were gradual-
ly integrated into EU policy as part of the Common
Foreign and Security Policy (CFSP). The Treaty of
Amsterdam (1997) enshrined these tasks in the EU
legal framework, making them part of the Common
European Security and Defence Policy (CSDP), which
allowed the EU to conduct military operations au-
tonomously from NATO. At the same time, the EU
sought to maintain cooperation with NATO to avoid
duplication of efforts and to ensure access to NATO
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fence and security spheres in legal documents, which
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PeTpocneKkTuBa i nepcneKTuBa HOPMaTUBHO-MNPaBOBOiI 6a3u
€BponemncbKoi iHTerpauii y cdpepi 6e3nekm h o6opoHU

BorpaH MNpyweubkun
Kanaugar nosiTMYHUX HayK
HarionanbHuil yHiBepcuTeT 6iopecypciB i MpUPOAOKOPUCTYBaHHA YKpaiHU
03041, Byn. I'epoiB O60poHH, 15, m. Kuis, YkpaiHa
https://orcid.org/0000-0002-6483-8633

m AHoTamisg. Y cTaTTi JOCTigKeHO icTOpUYHi MepeAyMOBH Ta PO3BUTOK HOPMAaTUBHOTO 3abe3ledyeHHs
€BpOIENChbKOI OOOPOHHOI NOJIITHUKY, MouynHanuu 3 Bproccesbebkoro morosopy 1948 poky, CTBOpeHHs
3axigHoro Corw3y Ta 3axigHoeBpornelicbkoro Cow3y. Ha ocHOBI aHasidy Takux BaXJIMBUX JOKYMEHTIB, K
MaacTpuxtcbkuii, AMcTepgaMmcbkuil i Hinipkuii JoroBopu, BU3Ha4eHO MeXaHi3Mu 0OOpPOHHOI CIiBIpari B
Mexax €C Ta 11 OCHOBHI I[iJli, HacaMIepe/ IOCUJIEHHA CTpaTeriuyHol aBTOHOMil. OKpeMO PO3TJIAHYTO YyTOay
«BepiiH-1TI0C», AKa 3a6e3neuye MexaHizMu B3aeMopil Mik €C ta HATO, BogHOYaC CHPUAIOYU PO3BUTKY
He3aJIeXXHNX €BPOIEHChKUX CIPOMOXHOCTeN y cdepi o60poHU Ta OGesmneku. Bu3HadeHO KIIIOYOBY POJIb
JlicaboHcbKOTO AOTOBOPY Y popMyJttoBaHHi 3acaj CHisibHOI NOJiTUKN 6e3neku i1 o6oporu €C. OkpecsieHO
BaXJIUBiCThiMePCIEKTUBHICTH peaJtizallii ctaTTi 42(7) foroBopYy, sika 3aKPillJTioe MPUHIUI B3AEMHO1 JIOTIOMOTH
KpalH-4JIeHiB y BUNMAJKy 30pOMHOTO Hamaay, a TaKoX MOCTiMHOTO CTPYKTYPOBAHOTO CIiBPOOITHUI[TBA JJIA
norin6seHol o00poHHOI iHTerpanii. Lli mosoXxeHH:A NiABUINYIOTh CTpaTeriuHy aBToHoMi0 €C i 3aKpillJIIoiTh
€BPOIIENChbKY OOOPOHHY CIiBIIpallio, BU3HAYal0UM 11 K BaXJIUBY CkJiafoBy CHiJIbHOI 30BHIIITHBO1 MOJIiTUKU
i mosyituku Oe3meku €C. 3acBigueHO akKTyaJbHICTh MOAAJIBLIOrO BAOCKOHajJeHHA MpaBoBoi 6asu €C y
BiAIMOBiZib Ha HOBIi 3arposu, 30KpeMa arpeciio Pocil B YkpaiHi, a TakoX HalnpyXeHHsA B iHIINX perioHax.
AxnieHTOBaHO Ha HeOOXiTHOCTi 3MillHEHHsA NMPaBOBUX MeXaHi3MiB, o 3a6e3nedyars epeKTUBHINI Impoljecu
NpUNHATTA pimeHb y Mexax CIIBO €C, a Takox MOCHUJIATH KOOIepallilo B MUTaHHAX Oe3NeKu cepeld KpaiH-
ysieHiB. [IpakTH4Ha 3HAYYL[iCTh CTATTi IOJIATAE B MOXJIMBOCTI BUKOPUCTATH 11 pe3yJIbTaTU K TEOPETUIHNI
dyHOamMeHT po30yAOBU CHiJIbHOI 000pOHHOI mosituku €C Ta mofasblinol iHTerpanil y cdepi 6e3nexku B
YMOBaX Cy4aCHUX IeONOJIITUYHNX BUKJIUKIB

m KimiouoBi ciioBa: 3axigHoeBpomneticbkuii Coio3; Bproccenbebkuii noroeip; JlicaGoHChKUE TOTOBIp; CIijibHA
noJiiTuka 0e3neku i1 000POHU; €BpoIelicbka 000pPOHHA iHTerpaiis
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m Abstract. The study aimed to identify key challenges in the field of legislative harmonisation and to outline
the prospects for developing cryptocurrencies in the European Union, the United Kingdom and Ukraine. The
study used hermeneutical, comparative and historical methods. The study defined crypto asset, its concept
and content, in particular, the types into which it is divided (asset-linked token, electronic money token, and
service token). The study analysed cryptocurrency regulations in the jurisdictions of the European Union,
the United Kingdom, and Ukraine. At the same time, the study addressed the trends and prospects for legal
regulation of virtual assets in these countries. The study established that the fragmented regulatory approach
applied in the UK has led to uncertainty, which has had a negative impact on innovation and investment in the
cryptocurrency sector. The study revealed significant differences in the regulation of cryptocurrencies in different
countries, which create substantial obstacles to the harmonisation of legislation and further development of
the market. At the same time, there is a general tendency to tighten the regulation of cryptocurrencies to
prevent their use for illegal activities, such as money laundering and terrorist financing, and to ensure investor
protection. This study emphasises the importance of enacting the Law of Ukraine “On Virtual Services”,
which will become the only legal act in Ukraine that will regulate relations in the field of crypto assets

m Keywords: virtual assets; tokens; legislative harmonisation; regulatory act; illegal activity

= Introduction
The growing popularity and widespread use of cryp-
tocurrencies around the world necessitated effective

to fragmentation of the cryptocurrency market. This
means that companies and investors will be forced to

mechanisms for their legal regulation. This need is
particularly evident in Europe, where there is a sig-
nificant diversity of legal systems and approaches to
regulating cryptocurrencies. This situation poses seri-
ous challenges to the harmonisation of legislation in
this area and ensuring the sustainable development
of the cryptocurrency market. Therefore, there is a
need to unify the legal rules governing cryptocurren-
cies at the European level. This is determined by the
absence of uniform rules may have several negative
consequences for the development of the cryptocur-
rency market and the financial system.

V. Benson et al. (2024), and C. Wronka (2023)
highlighted that the heterogeneity of regulatory ap-
proaches in different European countries may lead

navigate different requirements and restrictions de-
pending on the jurisdiction, which complicates busi-
ness operations and may lead to the displacement
of innovative projects to countries with more liber-
al regulations. The legal status of cryptocurrencies,
their place in financial transactions, and the potential
risks they pose to financial stability and investor pro-
tection continue to be the subject of active scientific
debate and research. K.G. Nekit (2018), for instance,
conducted an in-depth analysis of various global ap-
proaches to determining the legal status of cryptocur-
rencies. In addition, the study noted that the harmo-
nisation of regulations would facilitate international
cooperation and enhance the effectiveness of legal
provisions aimed at regulating cryptocurrencies.
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A.M. Tarasyuk & V.A. Lazorenko (2024) focused
on the potential use of cryptocurrencies as a new
form of bills of exchange, which opens new prospects
for their use in financial transactions, but at the same
time raises the question of the need to adapt exist-
ing bills of exchange legislation. The authors deter-
mined that the introduction of cryptocurrencies into
existing financial systems can improve the efficiency
of payment services. However, this requires a thor-
ough analysis of legislative and regulatory changes
to ensure their stability and security. In particular,
the study emphasised the importance of a compre-
hensive use of the opportunities and risks associat-
ed with crypto assets. R.C. Costin (2023) considered
the issues of jurisdictional conflicts, the complexity
of law enforcement, and the problem of too rap-
id changes in the cryptocurrency market compared
to the stability of the legal framework. The author
stressed how difficult it is to develop effective regu-
lations that can properly address the risks associated
with money laundering and fraud, as well as consum-
er protection in the cryptocurrency space. G. Soa-
na (2024) analysed the effectiveness and problematic
aspects of the European Union’s anti-money launder-
ing legislation. The study emphasised that although
the adopted legal norms were aimed at increasing the
level of transparency and tracking of cryptocurrency
transactions, significant gaps remained in the appli-
cation and compliance with the legislation (primarily
concerning decentralised finance and self-organised
wallets). G. Soana (2024) pointed out that the evo-
lution of digital technologies is outpacing the devel-
opment of the regulatory framework, which makes it
difficult to combat financial crime. The author noted
that a more flexible approach to legal regulation is
needed to overcome these problems and prevent the
use of crypto assets for illegal purposes.

Their research highlights the importance of estab-
lishing effective mechanisms to control the circula-
tion of cryptocurrencies to prevent their use in illegal
activities. Taken together, these studies demonstrat-
ed the complexity and multifaceted nature of the le-
gal regulation of cryptocurrencies. They emphasised
the need for a comprehensive approach that consid-
ers both the potential benefits of cryptocurrencies,
and the risks associated with them. This included de-
fining a clear legal status of cryptocurrencies, devel-
oping rules for their use in financial transactions, and
establishing effective mechanisms for controlling and
supervising this market.

However, despite a significant amount of re-
search, there are still gaps in understanding the spe-
cifics of the legal regulation of cryptocurrencies in dif-
ferent European countries, as well as the challenges

and prospects for harmonising legislation in this
area. Insufficient attention has been paid to a com-
parative analysis of regulatory approaches in the Eu-
ropean Union, the United Kingdom and Ukraine, as
well as to the issues of contributing virtual assets to
the authorised capital of banks and the role of central
banks in regulating the cryptocurrency market. Thus,
S.D. Norton (2024) analysed the impact of the free
banking concept, according to which the issuance of
competitive currency is carried out by private institu-
tions rather than central banks, on approaches to reg-
ulating cryptocurrencies. This study has shown that
the implementation of the principles of free banking
theory will increase the stability and efficiency of fi-
nancial systems. It also provides insights into how
to regulate digital currencies in a rapidly changing
environment.

The purpose of this study was to determine the
legal regulation of cryptocurrencies in the European
Union, the United Kingdom and Ukraine, and to iden-
tify key challenges and prospects in legislative har-
monisation. The primary objectives of the study were:

1) to analyse the legal acts regulating crypto as-
sets in the EU, the UK and Ukraine;

2) to identify the main trends in legal regulation
in the states;

3) to identify the challenges facing the creation
of an effective legal framework for cryptocurrency.

= Materials and Methods

To conduct a study on the legal regulation of crypto
assets in Europe to identify the challenges of harmo-
nisation and development prospects in Europe, the
experience of the European Union as a whole and
the experience of Ukraine and the United Kingdom
separately were used. The choice of analysing the
legislation of Ukraine and the United Kingdom was
determined by these states are not EU members and
are not subject to the binding nature of the EU trea-
ties (despite Ukraine’s status as a candidate for EU
membership). To interpret the legal acts and analyse
them, the hermeneutic method was used to study the
concepts and content of crypto assets, asset reference
tokens, service tokens, electronic money tokens, cryp-
to asset exchange service providers, etc. Hermeneu-
tics was used in the study to not only establish these
definitions but also to consider them in the context
of the broader legal discourse. This, in turn, made it
possible to explore in more detail how these terms
are used in different jurisdictions. Thus, during the
research on national legal acts, the following legisla-
tive documents were studied and analysed: the Law
of Ukraine “On Virtual Assets™, as well as the Draft
Law on Amendments to the Tax Code of Ukraine and

!Law of Ukraine No. 2074-IX “On Virtual Assets”. (2022, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2074-

20#Text.
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Other Legislative Acts of Ukraine Regarding the Reg-
ulation of the Turnover of Virtual Assets in Ukraine!.

However, the legal regulation of cryptocurren-
cies in Europe are primarily guided by international
treaties, such as the Regulation of the European Par-
liament and of the Council No. 2023/11142 (MiCA),
No. 2023/1113% No. 2015/847% No. 2018/1673°
(6AMLD); Financial Services and Markets Act 2023°
(FSMA); the Money Laundering, Terrorist Financing
and Transfer of Funds (Information on the Payer)
Regulations 20177 (MLRs).

A comparative method was used to evaluate the
existing definitions of crypto assets, as well as to
identify common features and differences in the le-
gal regulation of cryptocurrencies, and to identify
key trends and challenges in this area. During the
study of legal acts, they were compared with each
other, especially concerning the definition of cer-
tain concepts (crypto assets), their tasks and objec-
tives, and the purpose of certain legislation. A sys-
tematic comparison of Ukrainian and international
legislation was conducted. In addition, this method
made it possible to determine how different state
approaches can influence the harmonisation process
and impede it.

Among the general theoretical methods and re-
search techniques, the historical method was central

July 2023:
Publication of

October 2023:
Publication of
RTS Consultation
Package 2;

June 2023:
Publication of
MiCA in the OJ
EU

» RTS Consultation
Package 1;

to the study. It was used to trace the development of
the regulatory framework in the field of cryptocur-
rencies in the European Union, the United Kingdom,
and Ukraine. Awareness of this historical aspect was
significant for assessing the effectiveness of existing
regulations and the prospects for further develop-
ment of cryptocurrency legislation.

m Results

Legal regulation of cryptocurrencies in the EU.
The first comprehensive legal act regulating the
cryptocurrency market in the European Union is
the MiCA®. This document became effective on 29
June 2023, with Titles III and IV of the MiCA coming
into force on 30 June 2024, while the full version is
expected to enter into force on 30 December 2024.
Since 30 June, it was established that any public
offer or authorisation to trade in ART and EMT is
subject to a strict control regime (The MiCa Regu-
lation explained..., 2024). The MiCA was developed
to consolidate the regulation of crypto assets at the
EU level and to create a single, coherent legal frame-
work for crypto asset owners and service providers
that are not regulated by existing financial services
regulations (Carata & Knottenbelt, 2024). Figure 1
shows in more detail the timeframe over which the
MiCA provisions are being implemented.

June 2024:
Implementation
of the ART and .
EMT regulations;

December 2024:
Implementation
of other
provisions.

Figure 1. Periodicity of MiCA implementation
Source: compiled by the authors based on F. Windak (2024)

The main objectives of MiCA were: 1) to create
a common legal act regulating cryptocurrencies at

the EU level; 2) to promote fair trade, in particu-
lar by prohibiting insider trading or other ways of

! Draft Law of Ukraine No. 10225-1 “On Amendments to the Tax Code of Ukraine and Other Legislative Acts of Ukraine Regarding
the Regulation of the Turnover of Virtual Assets in Ukraine”. (2023, November). Retrieved from https://itd.rada.gov.ua/billinfo/Bills/
Card/43232.

2 Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.

3 Regulation of the European Parliament and of the Council No. 2023/1113 “On Information Accompanying Transfers of Funds and Certain
Crypto-Assets and Amending Directive (EU) 2015/849”. (2023, May). Retrieved from https://eur-lex.europa.eu/eli/reg/2023/1113/0j.
4Regulation of the European Parliament and of the Council No. 2015/847 “On Information Accompanying Transfers of Funds
and Repealing Regulation (EC) No. 1781/2006”. (2015, May). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:32015R0847.

5 Directive of the European Parliament and of the Council No. 2018/1673 “On Combating Money Laundering by Criminal Law”. (2023,
October). Retrieved from https://eur-lex.europa.eu/eli/dir/2018/1673/0j.

° Financial Services and Markets Act of UK. (2023, June). Retrieved from https://www.legislation.gov.uk/ukpga/2023/29/contents.

7 Money Laundering, Terrorist Financing and Transfer of Funds (Information on the Payer) Regulations og UK. (2017, June). Retrieved
from https://www.legislation.gov.uk/uksi/2017/692/contents.

8 Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.
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manipulating the cryptocurrency market; 3) to de-
fine the procedure for the functioning of the crypto-
currency market in areas not regulated by existing
financial legislation; 4) to ensure the stability of the
cryptocurrency market, in particular, the creation
of reserve capital and liquidity by the issuer, which
will help during market fluctuations; 5) to intro-
duce clear and simple rules for cryptocurrency ser-
vice providers and token holders; 6) to ensure that
consumers of this market are informed, which will
minimise the risks they may face; 7) to guarantee a
transparent and secure cryptocurrency system to at-
tract more market participants (The MiCa Regulation
explained..., 2024; Micagni, 2024).

Part 5 of Article 3 of the MiCA' defines a cryp-
to asset as an electronic representation of value or
right that can be transferred and accumulated us-
ing distributed ledger technology or similar tech-
nologies in a digital format. In particular, this Arti-
cle identifies the types of tokens regulated by this
legal act, including: 1) an asset-referenced token
(ART) is a type of crypto asset that is not related to
electronic money tokens and is intended to main-
tain a stable market value. This is done through
a link to another asset or right (or a combination
thereof), including one or more official currencies
(Article 3(6)). An example is Tether Gold, which
maintains an inherent value relative to the value of
gold; 2) e-money token (EMT), which aims to main-
tain a stable monetary value by using a link to one
official currency (Article 3(7)). Examples of EMTs
are USDT (Tether) and USDC (Circle), which main-
tain their value against the US dollar, and EURS
(Statis), EURC (Circle) and EURT (Tether) against
the euro (The MiCa Regulation explained..., 2024);
3) and a utility token, which serves solely to pro-
vide access to goods or services provided by their
issuer (Article 3(9)). Examples include OMG (OMG
network), and Siacoin (Sia network) (The MiCa
Regulation explained..., 2024). In general, ART and
EMT tokens are stable assets that are created to
support a sustainable cryptocurrency market.

Important provisions of the MiCA? are related
to the activities of crypto asset issuers and provid-
ers, which concern market transparency and con-
sumer protection. The MiCA aims to introduce au-
thorisation and comprehensive reporting in official

documents, as well as to create a strong governance
system. This, in turn, is being done to help increase
the level of trust in the cryptocurrency market in
the EU and create a safe investment environment.
In general, these legislative initiatives aim to re-
duce the risks associated with virtual assets and
strengthen market stability (The EU markets in
crypto assets..., 2024).

Another significant regulation in the field
of cryptocurrency regulation is Regulation (EU)
No. 2023/1113%. The main objective of the Regu-
lation is to counteract offenders engaged in mon-
ey laundering through crypto assets. Part 10 of
Article 3 contains provisions defining the concept
of transfer of crypto assets, which involves a trans-
action to move crypto assets from one distributed
ledger, crypto asset account or other medium in-
tended for storing these assets to another. Such an
operation is performed by at least one provider act-
ing on behalf of the sender or beneficiary, even if
they are the same person.

This Regulation expands and supplements, par-
ticularly the direct inclusion of crypto asset transfers
in regular payment services (Forthcoming new rules
on..., 2023). The Regulation establishes strict report-
ing standards for cryptocurrency service providers,
which are similar to those for conventional financial
institutions. It aims to increase the level of transpar-
ency and traceability of financial transactions, as well
as to contribute to the effective fight against finan-
cial crime (Halasz, 2024). Article 10 of Regulation
(EU) No. 2023/1113* stipulates that intermediary
payment service providers are responsible for stor-
ing the payment information received (regarding the
payer and the recipient) during the transfer of funds.
This increases the level of trust between the parties
involved in these relationships and helps to attract
new buyers and sellers of cryptocurrencies. Regard-
ing Regulation No. 2015/847°, even though Article 1
of Regulation states that this document regulates the
control of information concerning the payer and the
recipient between whom funds are transferred in any
currency, this provision does not include cryptocur-
rencies. Despite the absence of a specific rule on the
place of a virtual asset in this Regulation, this con-
cept is also not provided for in Article 3 of Regula-
tion, which contains a list of basic definitions (as it

! Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.

2Ibidem, 2023.

3 Regulation of the European Parliament and of the Council No. 2023/1113 “On Information Accompanying Transfers of Funds and Certain
Crypto-Assets and Amending Directive (EU) 2015/849”. (2023, May). Retrieved from https://eur-lex.europa.eu/eli/reg/2023/1113/0j.
4 Ibidem, 2023.

>Regulation of the European Parliament and of the Council No. 2015/847 “On Information Accompanying Transfers of Funds
and Repealing Regulation (EC) No. 1781/2006”. (2015, May). Retrieved from https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:32015R0847.
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was in MiCA! and Regulation (EU) No. 2023/11132).
However, this document is still important in the reg-
ulation of crypto assets, as it laid the groundwork
for the control of financial transfers within the EU
and became the basis for the creation of Regulation
2023/11133.

The 6AMLD* was developed to combat financial
crime, which complemented the previous directive
and established cybercrime as one of the crimes in
the financial sector. In particular, the 6AMLD aims
to address the offence of money laundering and to
establish liability for its commission. Thus, Articles 5
(establishing fines for individuals) and 8 (sanctions
for legal entities) of the Directive provide for sanc-
tions for committing this crime. Under Article 8 of
the 6AMLD, the sanctions are: deprivation of the
possibility to use public funding, including tenders,
grants and benefits; appointment of judicial super-
vision; inability to use public benefits or assistance;
suspension from business activities; court-ordered
liquidation procedure; termination of the operation
of the facilities used in the commission of the offence.
Thus, this legal act has strengthened the system of
sanctions against money laundering and established
stricter rules for its compliance. It also emphasised
the need for cooperation between national and inter-
national financial control authorities. In general, the

Market cap mayhem

legal regulation of the cryptocurrency market in the
EU has undergone large-scale changes aimed at pro-
tecting consumer rights, increasing the transparency
of financial transactions, monitoring the confidenti-
ality of seller and buyer information, and ensuring
the overall stability of the market. By developing the
MiCAS5, the European Union has laid the groundwork
for creating a secure and transparent environment
for crypto asset transactions.

Legal regulation of cryptocurrencies in the
UK and Ukraine. Since the UK and Ukraine are not
EU member states, their legislation is not binding on
these countries, which in turn creates the need to de-
velop effective legislation. In both countries, the legal
regulation of virtual assets lags far behind that of the
EU. However, despite the rapid development of cryp-
tocurrencies, states are making efforts to create an ef-
fective consumer protection framework. Thus, the UK
aims to create effective and extensive legislation in the
field of crypto assets. This is primarily due to the need
to close the gaps in the existing legislation regarding
the absence of this currency in the UK financial reg-
ulations (as demonstrated by the collapse of Voyager
Digital, FTX, and Celsius Network) (Vidal-Tomas et
al, 2023; Wood & Murray, 2024). Figure 2 shows
a graph of the cryptocurrency market, which deter-
mined the moment of the FTX platform’s collapse.

The market cap of cryptocurrencies has recovered from the 2022 low it hit amid the collapse of FTX, but

remains well below its 2021 high of nearly $3 trillion.
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Figure 2. Cryptocurrency market chart for the period 2020-2023

Source: H. Lang et al. (2023)
|

! Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.

2 Regulation of the European Parliament and of the Council No. 2023/1113 “On Information Accompanying Transfers of Funds and Certain
Crypto-Assets and Amending Directive (EU) 2015/849”. (2023, May). Retrieved from https://eur-lex.europa.eu/eli/reg/2023/1113/0j.
3 Ibidem, 2023.

“ Directive of the European Parliament and of the Council No. 2018/1673 “On Combating Money Laundering by Criminal Law”. (2023,
October). Retrieved from https://eur-lex.europa.eu/eli/dir/2018/1673/0j.

> Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.
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Figure 2 shows the three main points of the graph
that were crucial for the creation of effective crypto
asset legislation: November 8, 2021 — the historical
high of cryptocurrencies; May 8, 2022 — TerraUSD
lost its peg to the dollar (which implies a loss of sta-
bility and the emergence of volatility); November
11, 2022 - FTX’s bankruptcy filing. One of the main
pieces of legislation relating to crypto assets in the
UK is the FSMA!, which is an updated version of the
Financial Services and Markets Act 20002 Section
417 of the FSMA? defines a crypto asset as any digital
representation of value or contractual rights protect-
ed by cryptography that can be transferred, stored
or sold electronically. In this case, such a representa-
tion uses a special technology that supports the reg-
istration or storage of data (in particular, distributed
ledger technology). This statement is fully consistent
with the definition in the MiCA* but the peculiari-
ty is that the UK government may make changes to
this definition depending on the development of the
virtual currency industry (Marshall et al., 2023). Ac-
cording to the FSMA, crypto assets have been includ-
ed in the definition of “investment” and are subject
to a general prohibition on engaging in “controlled
activities”. This applies to both investment manage-
ment and the issuance of electronic money unless au-
thorised by the Financial Conduct Authority (FCA)
or exempted from FSMA 2000° (Sulimierska & Sikor-
ska, 2023; CMS expert guide to crypto regulation
in..., 2024). While section 182 provides for the use of
digital settlement assets (DSAs) for the regulation of
stablecoins. Thus, DSAs are defined as electronic rep-
resentations of value or rights used to settle payment
obligations and are subject to regulatory oversight by
the UK Treasury and the Bank of England.

Another legal act that is key in regulating the is-
sue of crypto assets, in particular, the control of cryp-
tocurrency service providers from the perspective of
anti-money laundering, is the MLRs®. Part 2 of Chap-
ter 1, Regulation 14(A) of the MLR provides that a
crypto asset exchange service provider is a legal en-
tity or individual that provides one or more services
through its business activities. This includes if such
a person acts as a developer or issuer of the relevant
crypto assets, providing the following services: ex-
change or arrangement of crypto assets for money or
vice versa; exchange, arrangement or agreement to
|

replace one crypto asset with another; operation of
equipment that allows the exchange of cryptocurren-
cy for money and vice versa through automated op-
erations. At the same time, entities within the scope
of MLR are responsible for implementing anti-money
laundering measures. In particular, the UK has intro-
duced the “travel rule”, under which businesses relat-
ed to crypto assets are required to regularly collect,
verify and transmit information on the movement of
cryptocurrencies (CMS expert guide to crypto regula-
tion in..., 2024).

The FCA has confirmed the next step in the imple-
mentation of its virtual asset policy, including a plan
for 2024/2025 to introduce a special procedure to
combat abuse in the crypto asset market. In addition,
the FCA has adopted updated guidance on financial
inducement on social media, including recommen-
dations on cryptocurrency advertising (Staples &
Asolo, 2024). In general, the UK’s legal framework
for regulating cryptocurrencies is not comprehensive
enough, as it does not cover all types of cryptocur-
rencies or related transactions. However, given its
withdrawal from the EU in 2020 and the absence of a
regulatory framework on this issue, the United King-
dom quickly began to adjust the legislation.

Ukraine is similar in its policy to the UK, as it is
also on the way to developing its approach to the le-
gal regulation of cryptocurrencies. Ukraine does not
have comprehensive legislation on cryptocurrencies,
and in particular, the national legislation does not
contain any provisions on this type of currency. In
general, Ukrainian authorities started to support the
crypto assets sphere not so long ago, for example, in
2014, the National Bank of Ukraine stated that the
cryptocurrency Bitcoin has no real value and cannot
be used as a means of payment for individuals and le-
gal entities in Ukraine, as it does not comply with the
national legislation of Ukraine (Galkevich, 2024).
This statement was aimed at preventing possible
illegal acts such as money laundering or other ille-
gal financial transactions. However, given the rap-
id development of operations in the cryptocurrency
market by Ukrainian citizens, the Government’s goal
was to create a legal framework that would effec-
tively regulate this issue. In 2022, the Verkhovna
Rada of Ukraine (VRU) adopted the Law of Ukraine
“On Virtual Assets””, which was aimed at regulating

! Financial Services and Markets Act of UK. (2023, June). Retrieved from https://www.legislation.gov.uk/ukpga/2023/29/contents.

2 Financial Services and Markets Act of UK. (2000, June). Retrieved from https://www.legislation.gov.uk/ukpga/2000/8/introduction.
3 Financial Services and Markets Act of UK. (2023, June). Retrieved from https://www.legislation.gov.uk/ukpga/2023/29/contents.
4Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.

5 Financial Services and Markets Act of UK. (2000, June). Retrieved from https://www.legislation.gov.uk/ukpga/2000/8/introduction.
6 Money Laundering, Terrorist Financing and Transfer of Funds (Information on the Payer) Regulations og UK. (2017, June). Retrieved
from https://www.legislation.gov.uk/uksi/2017/692/contents.

7Law of Ukraine No. 2074-IX “On Virtual Assets”. (2022, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2074-
20#Text.
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relations arising in the field of cryptocurrencies. This
Law was to enter into force after the Draft Law! came
into force (as of 2024, the law has the status of “be-
ing addressed in the committee”).

The adoption of the Law of Ukraine No. 2074-1X?
is important for ensuring the regulation of crypto-
currencies in Ukraine, which will be a step towards
creating a reliable and effective legal framework
on this issue. Paragraph 1 of part 1 of Article 1 of
the Law establishes the definition of a virtual asset,
which is an object of civil rights and an intangible
good subject to a value assessment and expressed
electronically in the form of a data set. The virtu-
al asset circulation system ensures the availability
and circulation of this asset. Such an asset may be
used to certify property rights, including the right
to reclaim other objects of civil rights. Article 4 of
the Law defines the legal status of virtual assets and
establishes that the specifics of their circulation are
specified in the Civil Code of Ukraine and this Law.
Part 6 of this Article provides for two types of finan-
cial virtual assets: issued by a Ukrainian resident
and backed by currency values; and backed by se-
curities or their derivatives. Part 7 prohibits the use
of crypto assets as a payment currency in Ukraine
to exchange goods or services. Under Article 17 of
the Law, the National Securities and Stock Market
Commission and the National Bank of Ukraine will
exercise control over virtual assets on behalf of the
state. Their main task will be to carry out compre-
hensive measures to regulate, monitor and super-
vise the virtual asset market, regulate the activities
of providers of these services, and prevent and com-
bat offences and abuses in the virtual asset market.

This draft law outlines the main obligations and
rights of cryptocurrency market participants, estab-
lishes licensing mechanisms that protect the interests
of investors, and emphasises the need to comply with
legal regulations. The adoption of this Law will lay
the foundation for the further development of the
crypto industry in Ukraine, as well as facilitate in-
vestment and integration into the international dig-
ital asset market. The Law of Ukraine “On Virtual
Assets™ will be the first in the country to officially
define the status of crypto assets and other important

provisions on this issue.

Comparing cryptocurrency legislation in the UK
and Ukraine, the UK has been much more successful
in creating a legal framework in this area, while the
Ukrainian government is delaying the introduction
of a single legal act to regulate this currency. Thus,
as of 2024, there is no regulatory act in Ukraine that
controls the crypto industry market, which in turn
increases the level of financial crime. However, giv-
en Ukraine’s status as a future EU candidate, there is
an urgent need to harmonise legislation. Thus, the
EU, the UK, and Ukraine demonstrate different ap-
proaches to establishing control over the crypto as-
set market. Thus, the EU has developed the MiCA*,
which aims to create a harmonised regulatory space
in all EU member states to regulate the crypto as-
set market. While in the UK, after leaving the EU, a
more simplified version of the regulation was adopt-
ed, which is implemented through FSMA 2023°. This
law has integrated crypto assets into the current fi-
nancial legislation, but its provisions do not have the
same universality as the MiCA. Meanwhile, Ukraine
is developing its regulatory framework based on the
Law of Ukraine No. 2074-IX°, which, once enacted,
will legalise the circulation of cryptocurrencies. It
will also appoint the National Securities and Stock
Market Commission as the main regulatory authori-
ty. Ukraine’s approach focuses on encouraging inno-
vation while at the same time implementing preven-
tive measures to combat financial crime.

General trends and challenges in the field of
cryptocurrencies. Increased regulation is one of the
most notable trends in all three jurisdictions. This is
manifested in the introduction of stricter customer
identification, transaction monitoring and suspicious
activity reporting requirements for cryptocurren-
cy-related service providers. This approach reflects
the growing awareness of the risks associated with
the use of cryptocurrencies for illicit activities such
as money laundering and terrorist financing (Asif &
Unar, 2024). In addition, the increased regulation is
aimed at providing greater investor protection (as
stated in the Law of Ukraine No. 2074-IX?), especial-
ly considering the high volatility of cryptocurrencies
and the risk of fraud in this market.

! Draft Law of Ukraine No. 10225-1 “On Amendments to the Tax Code of Ukraine and Other Legislative Acts of Ukraine Regarding
the Regulation of the Turnover of Virtual Assets in Ukraine”. (2023, November). Retrieved from https://itd.rada.gov.ua/billinfo/Bills/
Card/43232.

2Law of Ukraine No. 2074-IX “On Virtual Assets”. (2022, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2074-
20#Text.

3 Ibidem, 2022.

4Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0;j.

5 Financial Services and Markets Act of UK. (2023, June). Retrieved from https://www.legislation.gov.uk/ukpga/2023/29/contents.
SLaw of Ukraine No. 2074-IX “On Virtual Assets”. (2022, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2074-
20#Text.

7 Ibidem, 2022.
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The trend towards consistency, consumer protec-
tion, and innovation is evident in the legal regulation
of crypto assets within the EU. The prerequisite for
the implementation of MiCA! was the initiative of the
European Commission in 2020, which was presented
as part of a large-scale strategy in the field of digital
finance. The impetus for this proposal was the need to
fill the gaps in legislation that arose as a result of the
dynamic growth of the cryptocurrency market. It was
driven by the desire to ensure the most transparent
environment for businesses and investors while pro-
tecting the interests of consumers without restricting
technological progress (Conlon et al., 2024). Another
factor that influenced the creation of a unified legal
framework was the collapse of cryptocurrency ex-
changes (in particular, the FTX exchange) (Wood &
Murray, 2024), which undermined the financial sta-
bility of states (Crypto regulation..., 2022).

The dynamic pace of innovation in the field
of cryptocurrencies indicates that state regulatory
authorities should remain particularly vigilant and
respond promptly to changes that go beyond the es-
tablished norms (Divissenko, 2023). In general, EU
legislation in the field of crypto assets regulation is
transforming. This is accompanied by the adoption
of the MiCA? as a comprehensive regulatory frame-
work aimed at harmonising, protecting consumer
rights and promoting innovation. As the legislative
landscape changes, stakeholders must continue to
adapt to the new realities. This will ensure that reg-
ulations are properly enforced without hindering
economic growth in the changing digital asset en-
vironment. In particular, the full implementation of
the MiCA will set a precedent for other countries
seeking to implement effective cryptocurrency legis-
lation. Meanwhile, the UK’s crypto asset regulation
is based on a gradual approach that identifies the
areas with most risk. Given the growing popularity
of stablecoins and the possible risks, the government
has paid special attention to them. This initiative is
aimed at realising the benefits of using stablecoins
while minimising the possible risks arising from
their use. One of the main trends in the UK crypto-
currency regulation is the focus on consumer pro-
tection and financial crime prevention. The FCA has
established strict requirements for the promotion

of financial services, which stipulate that all activi-
ties related to crypto assets must be objective, trans-
parent and not misleading (Ertan, 2023; Crypto as-
sets in the UK..., 2024).

Despite significant progress in the regulation of
crypto assets, there are still gaps in the regulation
of certain types of cryptocurrencies, in particular,
non-fungible tokens (NFTs) and unregulated tokens.
The presence of these gaps, in turn, causes uncer-
tainty in the activities of individuals and legal enti-
ties operating in this area (Sullivan et al., 2024). In
general, the trends in the regulation of virtual assets
in the UK demonstrate an orientation towards the
formation of a holistic legal framework focused on
both consumer protection and the development of
the cryptocurrency industry. With the development
of the FSMA (2023) and a phased approach focusing
on high-risk areas such as stablecoins, the country is
actively developing and striving to create an effective
legal framework.

The legal regulation of crypto assets in Ukraine is
in an uncertain state, particularly the Law of Ukraine
“On Virtual Assets”?, which was adopted by the VRU
in 2022 and has not entered into force as of Novem-
ber 2024. Despite the significant success in drafting
the Law and its approval, there was a problem with
its immediate implementation due to the martial law
in Ukraine. In 2023, the Draft Law on Amendments
to the Tax Code of Ukraine and Other Legislative Acts
of Ukraine* was submitted (Tuban, 2023). These in-
novations are aimed at simplifying regulatory pro-
cedures for businesses involved in transactions with
virtual assets. These laws will help to create transpar-
ency in the digital economy and attract investment
by defining the status of cryptocurrencies and tax li-
abilities (What is known about the legalisation of...,
2023). Trends in the regulation of cryptocurrencies
in Ukraine in 2022-2024 indicate significant changes
in the creation of a comprehensive legal framework.
Such a framework can simultaneously promote inno-
vation, protect consumer rights and harmonise legis-
lation with international standards. A key moment in
the formation of the cryptocurrency market was the
adoption of the Law of Ukraine No. 2074-IX®, which
launched the process of establishing legal regulation
of this market.

! Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://
eur-lex.europa.eu/eli/reg/2023/1114/0j.

2Ibidem, 2023.

3Law of Ukraine No. 2074-IX “On Virtual Assets”. (2022, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2074-
20#Text.

4 Draft Law of Ukraine No. 10225-1 “On Amendments to the Tax Code of Ukraine and Other Legislative Acts of Ukraine Regarding
the Regulation of the Turnover of Virtual Assets in Ukraine”. (2023, November). Retrieved from https://itd.rada.gov.ua/billinfo/Bills/
Card/43232.

5Law of Ukraine No. 2074-IX “On Virtual Assets”. (2022, February). Retrieved from https://zakon.rada.gov.ua/laws/show/2074-
20#Text.
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In the context of the rapid development of the
cryptocurrency market and related technologies, one
of the key challenges for regulators is to ensure that
legal regulations are technologically neutral. This
means that legislation should be sufficiently flexible
and adaptable so as not to impede the introduction
and development of new cryptocurrency technolo-
gies, but rather to facilitate their integration into the
financial system. Too strict or outdated regulations
can lead to negative consequences for the develop-
ment of the cryptocurrency industry (Frediani, 2024).

First, it may create artificial barriers to entry for
new companies and projects, limiting competition
and innovation. Secondly, it may cause innovative
projects to be displaced to other jurisdictions with
a more favourable regulatory environment, which
will negatively affect the economic development and
investment attractiveness of the country. An exam-
ple of such a situation is the overly strict regulation
of ICOs (Initial Coin Offerings), particularly in Chi-
na. For instance, in 2017, the Chinese government
banned ICOs because it considered them a threat to
the financial state of the state, while the Chinese cen-
tral bank considered ICOs to be a suspicious activity
involved in crime or fraud (Bellavitis et al., 2021; ICO
regulations..., 2024). This not only deprived China
(and other countries in similar circumstances, such
as South Korea) of potential investment and jobs, but
also made it more difficult to monitor the activities of
these projects and protect investors (Hu, 2024). For
example, N. Kshetri (2023) noted that such a ban and
strict restrictions on ICOs create obstacles to innova-
tion and stimulate competition between companies
seeking to enter the market S.D. Howell et al. (2019)
shared the same opinion.

Another important aspect is the need to strike a
balance between regulation and innovation. On the
one hand, regulation is necessary to ensure financial
stability, protect investors and combat illegal activi-
ties such as money laundering and terrorist financing.
On the other hand, excessive regulation can stifle in-
novation and impede market development, limiting
the ability to create new products and services that
can benefit society. Thus, ensuring effective interna-
tional cooperation in the regulation of cryptocurren-
cies is critical to the successful development of this
market. The absence of agreed international stand-
ards leads to regulatory arbitrage, with companies
and investors choosing jurisdictions with the least
stringent requirements (e.g., Singapore and Hong
Kong, which, unlike China, have relaxed require-
ments) (Singapore and Hong Kong..., 2024; Uzoug-
bo et al., 2024). This not only undermines the efforts

of individual countries to combat money laundering
and terrorist financing but also poses risks to finan-
cial stability at the global level. An example of such a
country is India, as the state has lost cryptocurrency
companies by setting too strict rules. This led to the
fact that these companies moved to the territory of
another state, which made it much more difficult for
the Indian government to regulate money laundering
regulations (Shine, 2024).

Therefore, it is necessary to develop interna-
tional cooperation and coordination in the field of
cryptocurrency regulation to ensure an effective and
balanced regulatory environment at the global level.
This may include the exchange of information and
experience between regulators from different coun-
tries, the development of common standards and
approaches to regulation, and the creation of mech-
anisms for joint monitoring and control of the cryp-
tocurrency market. An example of successful interna-
tional cooperation was the exchange of information
and experience between central banks of different
countries on the development and implementation
of Central bank digital currency - initial considera-
tions (2024). Such cooperation helped to increase the
level of financial inclusion and efficiency of settle-
ment mechanisms. This, in turn, minimised risks in
the cryptocurrency market in countries and strength-
ened economic stability.

= Discussion

The legal regulation of cryptocurrencies in Europe
has made significant progress since the adoption of
the MiCA!. Its overall goal is to ensure the harmonisa-
tion of regulations across EU member states, provide
transparency and security to cryptocurrency-related
service providers, and protect consumer rights. The
UK, on the other hand, has chosen a more fragment-
ed approach to regulation, which has led to uncer-
tainty that hinders the development of innovations in
the cryptocurrency sector. At the same time, Ukraine
seeks to introduce a national legal framework for vir-
tual assets, using the experience of both European and
global practices and standards. However, the issue of
legislative consistency and the need to ensure proper
state control remain relevant. In particular, the de-
velopment of the regulatory framework will play a
crucial role in determining the future environment
for e-finance. However, specific regulatory approach-
es differ from country to country. The European Un-
ion seeks to harmonise legislation and create a single
market for crypto assets, which should promote inno-
vation and ensure a high level of investor protection.
This approach is supported by many researchers who

! Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://

eur-lex.europa.eu/eli/reg/2023/1114/0j.
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point out the importance of unifying regulatory norms
for the effective functioning of the cryptocurrency
market in Europe. S. Daskalova & D. Kumanov (2024)
emphasised that the fragmented regulatory land-
scape in Europe creates uncertainty for businesses
and investors, complicates cross-border transactions,
and may lead to the displacement of innovative pro-
jects to jurisdictions with more liberal regulation.

Comparing this study with the study by S. Daska-
lova & D. Kumanov (2024), similar results regarding
the importance and necessity of regulatory consoli-
dation to reduce uncertainty for businesses and in-
vestors were drawn. However, this study focuses on
this importance on consumer protection, while their
study puts more emphasis on investors. There was
also a commonality regarding the negative impact
of a fragmented regulatory landscape, which high-
lighted the importance of holistic legal regulation in
promoting a safe and competitive environment for
cryptocurrency markets. Thus, reducing the risks as-
sociated with regulatory arbitrage and strengthening
the overall integrity of the market. A. Mishra (2024),
analysing global trends in the regulation of crypto-
currencies, also emphasised the importance of har-
monisation and the creation of a single legal frame-
work that will facilitate the development of the
cryptocurrency industry and provide legal certainty
for all market participants. In particular, the author
noted that although cryptocurrencies have become
a new type of capital, their legal status remains un-
clear in many countries, which has led to regulatory
uncertainty. The Article emphasises the need for a
coherent and comprehensive regulatory framework
to combat financial crimes and ensure the stable de-
velopment of cryptocurrencies. Both studies empha-
sise the urgent need to harmonise regulatory aspects
to provide legal certainty for cryptocurrency industry
players and facilitate market development. Howev-
er, the statement of A. Mishra’s (2024) assertion re-
garding the importance of creating a coherent legal
framework to combat financial crime reflects more
global issues than those identified in this study, con-
cerning the EU MiCA regulation' and its focus on an-
ti-money laundering. While A. Mishra looked at the
global regulatory uncertainty situation, this study
went more in-depth to examine specific regional is-
sues and trends. In particular, the fragmented reg-
ulatory landscape in the UK compared to the more
coherent regulatory framework in the EU.

T. Burgess (2024) highlighted the complexity of
regulating cryptocurrencies in a multi-jurisdictional

environment where the lack of global standards can
lead to regulatory arbitrage. Companies and inves-
tors may choose jurisdictions with less stringent re-
quirements, making it more difficult to fight financial
crime and posing risks to financial stability. Overall,
both studies found that there are problems associated
with the lack of international standards that are com-
mon to all countries. This absence may lead to regu-
latory arbitrage, as businesses engaged in cryptocur-
rency activities tend to choose the jurisdiction of a
state that has less stringent regulations. This, in turn,
hinders economic stability and the fight against crime.

The issue of contributing virtual assets to the au-
thorised capital of banks is subject to mixed opin-
ions. In most EU countries, this is either prohibited
or significantly restricted due to the risks associated
with the volatility of cryptocurrencies and their po-
tential use in illegal activities. At the same time, the
experience of Switzerland, where banks are allowed
to include certain types of cryptocurrencies in their
assets subject to strict requirements, demonstrates
the possibility of integrating cryptocurrencies into
the banking system?. This is confirmed by M.X. Cae-
tano et al. (2024), highlighting the need to address
the impact of cryptocurrencies on centralised finan-
cial institutions and develop appropriate regulatory
mechanisms. The authors noted that the integration
of cryptocurrencies into the banking system could
lead to significant changes in banks’ business mod-
els, operational processes, and risk management. The
study also emphasises that the rapid increase in de-
mand for cryptocurrencies is creating uncertainty in
traditional financial systems, necessitating the mod-
ernisation of legislation. M.X. Caetano et al. (2024),
along with this study, pointed to the need to de-
velop appropriate regulations to address the trans-
formational impact of cryptocurrencies on banking
systems. Both studies emphasise the fact that there
is uncertainty about cryptocurrencies (in particular,
their status) in state regulation. This establishes the
need to adapt state regulations following internation-
al standards and regulations.

The state regulation of the cryptocurrency market
in Europe is carried out at different levels and using
different instruments. In the EU, the European Cen-
tral Bank and the European Commission are central,
while in the UK and Ukraine, the main regulators are
national financial institutions. This demonstrates the
importance of cooperation and coordination between
different regulators to ensure effective control over
the cryptocurrency market. The results are consistent

! Regulation of the European Parliament and of the Council No. 2023/1114 “On Markets in Crypto-Assets, and Amending Regulations
(EU) No. 1093/2010 and (EU) No. 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937”. (2023, May). Retrieved from https://

eur-lex.europa.eu/eli/reg/2023/1114/0;j.

2 Swiss Federal Act on Banks and Savings Banks. (1934, November). Retrieved from https://assets.kpmg.com/content/dam/kpmgsites/

ch/pdf/ch-banking-act-en.pdf.
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with the findings of C. Wronka (2024), emphasising
the importance and necessity of harmonising regu-
lations. In particular, C. Wronka (2024) noted that
effective regulation of the cryptocurrency market
requires close cooperation between central banks,
financial regulators and other government agencies
responsible for combating financial crime and inves-
tor protection. A study by H.L. Ba & 0.S. Sen (2024)
identified that the variability in national approach-
es to cryptocurrency regulation can be explained by
various political and economic factors, such as the
level of financial sector development, the degree of
integration into the global economy, and the political
orientation of the government. In particular, the re-
searchers determined that countries with developed
financial sectors and advanced economies tend to
impose stricter regulations than those in other coun-
tries. Overall, their study provides an analysis of the
complex interaction of national and international as-
pects in the formation of cryptocurrency legislation,
which affects the global emerging economy and has
implications for the global political economy. This
study is consistent with the research by H.L. Ba &
O.S. Sen (2024) on the existing differences in the le-
gal frameworks of the EU, the UK and Ukraine, re-
flecting their unique political and economic aspects.
They emphasise the complexity of the interaction
between national and international factors in devel-
oping a coherent legal framework for crypto assets.

The study determined that legal regulation of
cryptocurrencies in the EU, the UK and Ukraine faces
several challenges that require a systematic and com-
prehensive approach. Adaptation of regulations is a
key factor in ensuring the security and transparency
of the crypto asset market, as well as the protection
of consumer and investor rights. At the same time,
it is necessary to address the political and economic
peculiarities of individual countries, which influence
the formation of the regulatory framework.

m Conclusions

The study analysed the legal regulation of crypto
assets in the European Union, the United Kingdom
and Ukraine. This identified both common trends
related to the need to combat money laundering and
terrorist financing and significant differences in the
approaches of these jurisdictions. The study deter-
mined that a crypto asset is a type of digital asset
that involves the use of encryption to ensure secu-
rity and operates based on blockchain technology.
Harmonisation of the regulatory framework is im-
portant to promote innovation and simultaneously
ensure consumer protection and financial stability.

m References

The goal of this harmonisation is to create a single
legal framework that will ensure consistency across
jurisdictions, which will reduce uncertainty for
businesses and investors.

The study determined that the EU is committed
to harmonising legislation and creating a single mar-
ket for crypto assets, with the development of the
MiCA designed to enhance transparency and securi-
ty for crypto asset service providers and consumer
protection. However, there are challenges in jurisdic-
tions such as the UK, where a fragmented regulatory
approach has led to uncertainty regarding the legal
regulation of innovation and investment in the cryp-
tocurrency market. Ukraine is creating more flexible
legislation, considering the experience of other coun-
tries (in particular, the EU experience), which will
allow for effective legal regulation of crypto assets.
Compared to Ukraine, both countries need to har-
monise regulations to create a safe environment for
attracting investment and innovation in the crypto-
currency market.

The study highlighted that while the EU’s ap-
proach is to create a unified market for crypto as-
sets, differences in regulation in individual countries
can lead to regulatory arbitrage, in which business-
es choose jurisdictions with more favourable regu-
lation. Overall, a comprehensive regulatory frame-
work is needed that not only responds to the current
challenges but also anticipates future developments
in the rapidly evolving cryptocurrency space. As
countries struggle with these challenges, cooperation
between regulators at both the national and interna-
tional levels is essential to create a safe and effective
legal environment for cryptocurrency transactions.
Further development of legislation in this area will
significantly affect the prospects for digital finance,
as well as the perception and use of cryptocurrencies
in the economic space in general. The study is limited
to the analysis of three jurisdictions: the EU, the UK,
and Ukraine, which cannot be used to conclude on
global trends in cryptocurrency regulation. Further
research could be aimed at expanding the geograph-
ical coverage of the analysis, including more quanti-
tative indicators to assess the development of cryp-
tocurrency infrastructure, as well as a detailed study
of cryptocurrency taxation in different jurisdictions.
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m AHoTanis. MeToio AocipkeHHs 6yJI0 BUABJIEHHS KJTIOUOBHUX Po6ieM y cdepi rapMoHizailii 3aKkoHOJaBCcTBa
11 OKpecJIeHHs MePCIeKTHUB PO3BUTKY KPHUIITOBAJIOT ¥ €BponericbkkoMy Coro3i, Benukiit Bpuranii Ta YkpaiHi.
Y nochiiaxeHHi BUKOPUCTAHO FrepMeHeBTUYHNMH, TOPiBHAJIBHUN Ta iCTOPUYHUIN MeToau. Bu3dHaueHO MOHATTA
KPUNTOAKTUBY, HOT0 CYTHICTh i 3MicT, 30KpeMa BUAU (TOKeH, MOB’sI3aHUI 3 aKTUBOM, TOKEeH eJIEKTPOHHUX
rpomer i TOKeH MOociyr). Y AOC/IiIXeHHi MpOoaHa/li30BaHO PEryJIlOBAHHS KPUNTOBAIIOT Yy HOPUCOAUKIIAX
€spomnericbkoro Coi3y, Benukol Bputanil Ta Ykpainu. BogHouac po3rjiAHyTO TeHAEHIIil Ta MepCcleKTHUBU
MpaBOBOI'O peryJIl0BaHHSA BipTyaJbHHUX aKTHBiB y IMX KpaiHax. BcTaHoBJieHO, 10 ¢parMeHTapHUN Mixif
[0 peryJiroBaHH:A, AKUIN 3aCTOCOBYIOTh y Besnukiii bpurtanii, nIpu3BiB 10 HEBU3HAUEHOCTi, [0 HEraTUBHO
MO3HAUWJIOCA Ha iHHOBALifAX Ta iHBECTUIiAX y KPUIITOBAJIIOTHOMY CEKTOpi. BHABJIeHO iCTOTHI BiAMiHHOCTI
B PEryJil0OBaHHI KPUNTOBAJIIOT y Pi3HUX KpalHax, fAKi CTBOPIOIOTH CYTTEBi MepemKogu AjiA rapMOHi3amil
3aKOHOJABCTBA I TOAAJIBIIIOr0 PO3BUTKY PUHKY. BogqHOYac 3arajibHOO € TeHAEHIis 0 TOCUJIEHHS pery Il0BaHHSA
KPUNTOBAJIIOT 3 METOI 3amofiraHHA iX BUKOPUCTAHHIO AJIA HEe3aKOHHOI MiAJbHOCTI, Takol fAK BiAMUBaHHA
KOIITiB i piHaHCYBaHHA TEPOPU3MY, a TAKOX JJIA 3abe3leueHHs 3aX1UCTy iHBeCcTOpiB. JloCiikeHHA 3acBiquye
BaXJIMBICTh NMPUMHATTA 3aKoHy YKpaiHu «[Ipo BipTyasbHi mociiyru», AKUH CTaHe €JUHUM HOPMAaTHBHO-
NpaBOBHUM aKTOM y AepXaBi, II[0 peryJroBaTuMe BiJHOCHMHU y chepi KpUIITOAKTUBIB
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m Abstract. The relevance of this study is conditioned by the increasing significance of legal mechanisms
in ensuring law and order, discipline, and responsibility of military leadership under martial law and
combat situation. The purpose of this study was to theoretically investigate the key aspects affecting the
qualification and investigation of criminal offences under Article 426-1 of the Criminal Code of Ukraine and
to identify the problems and shortcomings related to the application of current legislation in proving the
guilt of the perpetrator of such an offence. The methodological toolkit included a set of general scientific
and special methods of legal analysis. The legal method was employed to analyse current legislation, the
historical legal method — to investigate the evolution of legal provisions, the comparative legal method -
to compare various approaches to the application of national legislation in practice, etc. This analysis was
aimed at determining the place of the criminal offence under study in the system of forensic classification of
military criminal offences. The study identified the elements determining the specifics of their investigation
and providing them with a forensic characterisation to develop effective methods for investigating abuse
of power or authority by military personnel. Based on the findings, the study provided a theoretical legal
characterisation of the subject of the offence under study, which is a military officer. The study analysed
such legal categories as special period, martial law, and combat situation. The specifics of abuse of power
and official authority in the military sphere were identified. The study described the key aspects of military
subordination and clarified the concepts of a military commander and a military superior. The study proposed
to supplement the provisions of the Law of Ukraine “On Military Duty and Military Service” in the part
relating to the category of “military official” to ensure harmonisation of legislative provisions governing
legal relations in the military sphere with criminal law provisions prescribing liability for offences against
the established procedure for military service

m Keywords: military criminal offences; military official; military commander; military chief; military disci-
pline; disciplinary authority; criminal liability

= Introduction

The abuse of power or official authority by a military  that with the beginning of the anti-terrorist operation
official as a separate criminal offence has appeared in  in eastern Ukraine (from April 2014 to April 2018),
the current legislation relatively recently. It is evident  there was a need to criminalise certain actions of
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military personnel from among the commanding of-
ficers. In 2015, the Law of Ukraine No. 290-VIII! was
adopted at the national level, amending the criminal
legislation of Ukraine, the provisions of which were
supplemented by Article 426-1. However, in histori-
cal terms, this type of criminal offence is not new. In
1995, the Law of Ukraine No. 282/95-BP? was adopt-
ed, according to which the Criminal Code of Ukraine®
(CC of Ukraine) of 1960 was amended with respect to
official crimes, where Chapter XI was supplemented
by Article 254-2, which established liability for abuse
of power or official authority by a military official.
Comparison of this provision suggests that it is close
to Article 426-1 of the CC of Ukraine?, the only differ-
ence being the status of the subject of the offence and
the specificity of some of the ways of committing it.
At the same time, Article 426-1 applies exclusively to
military officials and is completely blanket in nature,
which makes it necessary to refer to legislative and
subordinate acts that provide the relevant legal as-
sessment of the actions of the subject of this offence.

The interest in this subject stems from the am-
biguity of the provisions of the criminal legislation
of Ukraine of the 1960s and 2001s regarding the
“abuse” and “exceeding” of power or official author-
ity by military personnel. Comparison of Articles 254
and 254-2 of the CC of Ukraine of 1960° (Yatsenko
& Shakuna, 1998) with Articles 423 and 424 of the
CC of Ukraine of 2001° (Melnyk & Havronyuk, 2001)
shows that the disposition of Article 254, which es-
tablished liability for “abuse” of power or official
authority, corresponds to Article 424, which de-
fined liability for “exceeding” these powers. At the
same time, Article 254-2, which stipulated liability
for “abuse” of power or official authority, correlates
with Article 423, which prescribed punishment for
“abuse” of the said authority.

From a practical standpoint, the interest is also
actualised by empirical analysis of court decisions.
An illustrative example is the Decision of the Crim-
inal Court of Cassation in case No. 216/1675/22 of
5 July 20237, where the pre-trial investigation and
prosecution authorities failed to prove the guilt of the
accused military official in the abuse of power and
official authority under martial law, which led to the
death of a subordinate. The theoretical analysis of the
key aspects of the criminal offence under study will

contribute to a more thorough understanding of its le-
gal nature. This will ensure further improvement of
the legal framework and doctrinal approaches to the
investigation of military unlawful acts related to the
violation of the order of performance of official duties.

Prominent studies in this area include a series of
modern scientific findings by Ukrainian lawyers on
criminal liability and punishment for military crimi-
nal offences. M. Komissarov et al. (2024) investigated
the issues of qualification of military criminal offenc-
es committed under martial law at the theoretical and
applied level. N. Stefaniv (2023) made a general de-
scription of military criminal offences from the per-
spective of a judge of the Supreme Court of Ukraine.
0. Obodovsky (2021) analysed the general aspects of
military criminal offences and their characteristics.
I. Vartyletska & O. Sharman (2021) examined the
specific features of the qualification of criminal of-
fences committed during the special period of martial
law. M. Yankovy (2023) highlighted the problematic
aspects of investigating criminal offences committed
by military personnel during armed conflict.

The interest in the offence under study is enhanced
by the statistical data provided by N. Dmytrenko &
O. Shkuta (2022), which indicate the latent nature
of these acts due to the conservatism of the military
system. This paradigm is also confirmed by foreign
research. Specifically, analysing the socio-psycholog-
ical determinants of deviant behaviour among the
military, D. Messervey & E. Squires (2021) determine
that the illegal activities of the military are influ-
enced by various factors of dispositional (individual),
situational (external), and systemic (institutional)
origin. The researchers addressed the elevated level
of concealment of these offences and the influence
of the country’s military and political leadership on
this circumstance. The explanation for this is that
the military sphere has a specific and strategic na-
ture, where offences are formally directed against the
state. As L. Medvid (2020) notes in this regard, crime
among the military command effectively undermines
the functioning of the country, and its consequences
threaten national security and shape public opinion
on the level of safety and security of citizens.

The blatant nature of this offence necessitates a
comprehensive theoretical legal analysis of the key
aspects of abuse of power or authority by military

! Law of Ukraine No. 290-VIII “On Amendments to the Criminal Code of Ukraine Regarding Exceeding Authority or Official Powers by a
Military Official”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/290-19#n5.

2Law of Ukraine No. 282/95-BP “On Amendments and Supplements to Certain Legislative Acts of Ukraine Regarding the Liability of
Officials”. (1995, July). Retrieved from https://zakon.rada.gov.ua/laws/show/282/95-%D0%B2%D1%80#Text.

3 Criminal Code of Ukraine. (1960, December). Retrieved from https://zakononline.com.ua/documents/show/140565__529152.

4 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

5 Criminal Code of Ukraine. (1960, December). Retrieved from https://zakononline.com.ua/documents/show/140565__529152.

6 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

7 Judgment of the Criminal Court of Cassation as Part of the Supreme Court of Ukraine in Case No. 216/1675/22. (2023, July). Retrieved
from http://iplex.com.ua/doc.php?regnum = 112088025&red = 100003a60553feaa7cff2f5374c362be92a373&d = 5.
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personnel. In this context, it is essential to examine
the legal status of a military official, its relationship
with power and official authority, disciplinary pow-
er, and statutory measures of influence. Particular
attention should be paid to the determination of the
purpose of the motivation for the unlawful activity,
the distinctive differences between the legal regime
of martial law and the combat situation, as well as
the issues of military subordination and cause and
effect relationships that may affect the unlawful ac-
tivity of military personnel.

The findings of recent legal research do not pro-
vide sufficiently clear answers to address these issues.
Focusing on the criminal law aspects of this offence,
A. Zvenigorodskyi & O. Kizyun (2022) and Sh. Dovla-
tov etal. (2023) formulate an axiomatic statement that
the subject of this offence is a person with the official
status of a military official, its subjective side is char-
acterised by an intentional form of guilt, while motives
and purpose are crucial elements for a fair sentence.

In this context, it was necessary to investigate
the established theoretical legal aspects of abuse of
power or official authority by a military official in
martial law or a combat situation, which affect the
specific qualifications and degree of responsibility
of the offenders. Proceeding from this, the purpose
of this study was to develop theoretical foundations
and practical recommendations for improving crim-
inal legislation and law enforcement practice in the
investigation of criminal offences related to abuse of
power or authority by a military official during mar-
tial law or in a combat situation.

= Materials and Methods

The choice of the subject of this study determined
its methodology, which forms the method and con-
ceptual framework of analysis depending on the sub-
ject matter and the tasks set. To solve the tasks set,
the study employed the method of regulatory legal
analysis, which involved a systematic examination of
regulations to assess their effectiveness, consistency,
and possible shortcomings. The method of legal in-
tegration was also used, which helped to interpret
|

the content of the current legislation and substantiate
its improvement. The retrospective legal analysis was
used to compare the current legislation with the pre-
vious ones, to investigate the evolution of legal pro-
visions, the causes and consequences of their changes
and amendments, and to analyse possible legal gaps
in the new versions.

To evaluate legal categories, clarify definitions,
and develop proposals for improving the current leg-
islation, this study employed a multifactor analysis
method that enables comparative legal and formal
legal analysis of various approaches to the issues un-
der study. The modelling method contributed to the
formulation of conclusions and proposals aimed at
improving the investigation of military criminal of-
fences related to the abuse of power or official au-
thority by military personnel under martial law or in
a combat situation.

The basis of the legal analysis in this study was
formed by legislative and subordinate legal acts, the
provisions of which regulate certain issues of military
legal relations, specifically in the part related to such
categories as military official, power and official func-
tions, disciplinary power, statutory measures of influ-
ence, military subordination, special period, martial
law, combat situation, etc. These regulations includ-
ed the Constitution of Ukraine'!, the Criminal Code of
Ukraine?, the Law of Ukraine “On Military Duty and
Military Service?, “On Mobilisation Training and Mo-
bilisation™, “On the Legal Regime of Martial Law”>,
“On the Disciplinary Statute of the Armed Forces of
Ukraine”®, “On the Statute of the Internal Service of
the Armed Forces of Ukraine”’, as well as other legis-
lative acts that served as the basis for the completion
of the tasks set according to the subject of this study.

= Results and Discussion

Analysis of the term “military official”. To imple-
ment the provisions of Article 19 of the UN Conven-
tion against Corruption®, into the Ukrainian legis-
lation, the Law No. 746-VII° was adopted in 2014.
According to this act, the criminal legislation of
Ukraine was amended to decriminalise the criminal

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
2 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
3 Law of Ukraine No. 2232-XII. “On Military Duty and Military Service”. (1992, March). Retrieved from https://zakon.rada.gov.ua/laws/

show/2232-12#Text.

4 Law of Ukraine No. 3543-XII “On Mobilisation Training and Mobilisation”. (1993, October). Retrieved from https://zakon.rada.gov.ua/

laws/show/3543-12#Text.

5Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/389-19#Text.

6Law of Ukraine No. 551-XIV “On the Disciplinary Statute of the Armed Forces of Ukraine”. (1999, March). Retrieved from https://

zakon.rada.gov.ua/laws/show/551-14#Text.

7 Law of Ukraine No. 548-XIV “On the Statute of the Internal Service of the Armed Forces of Ukraine”. (1999, March). Retrieved from

https://zakonrada.gov.ua/laws/show/548-14#Text.

8 UN Convention against Corruption. (2003, October). Retrieved from https://zakon.rada.gov.ua/laws/show/995_c16#Text.
9 Law of Ukraine No. 746-VII “On Amendments to the Criminal and Criminal Procedural Codes of Ukraine Regarding the Implementation
into National Legislation of the Provisions of Article 19 of the UN Convention against Corruption”. (2014, October). Retrieved from

https://zakon.rada.gov.ua/laws/show/746-18#Text.
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offences under Articles 423 and 424. Concurrently,
the term “military official” was introduced, by which
the legislator referred to military commanders and
other military personnel who permanently or tempo-
rarily hold positions involving the performance of or-
ganisational, administrative, or economic functions,
or perform such duties on special instructions of an
authorised commander (Article 425)!. A compara-
ble definition is contained in the provisions of Arti-
cle 172-13 of the Code of Ukraine on Administrative
Offences?, however, the legislation on administrative
liability uses the conjunction “or” between the phras-
es “organisational and managerial” and “administra-
tive and economic” functions.

The ambiguity of the context of the term under
study is reinforced by the provisions of the Law of
Ukraine No. 2232-XII3. In part 12 of Article 6 of this
act, the content of this category is formulated analo-
gously to the definition contained in administrative
legislation, although the term “military executive” is
used. This substantially affects the characterisation
of the subject of the offence under study and creates
grounds for providing a legal correction of the terms
“military executive” and “military official”. Although
the terms “executive” and “official” are widely used
in Ukrainian legislation, their correlation is not ad-
dressed in any regulation. This causes complications
in the legal application and legal interpretation of
these terms, which, despite certain similarities, have
differences.

The Constitution of Ukraine* also provides am-
biguous definitions of these terms. Thus, according to
the Constitution, state authorities and local self-gov-
ernment bodies, their officials are obliged to act only
based on the grounds, within the limits, and in the
manner prescribed by the Constitution and laws of
Ukraine (Article 19); everyone is entitled to appeal to
state authorities, local self-government bodies, their
officials and employees, who are obliged to provide
a reasonable response to the appeal within the time
limit specified by law (Article 40); entrepreneurial
activity of deputies, officials and employees of state
authorities and local self-government bodies is lim-
ited by law (Article 42); everyone is guaranteed the
right to appeal the decisions, actions, and inaction
of the state authorities, local self-government bodies,
and their executives and officials (Article 55), etc.

In the Law of Ukraine No. 3475-IV® the term “ex-
ecutive” is defined as the head of the civil service in a

state body. The Law of Ukraine No. 2493-III°, defines
this concept by analogous criteria, where Article 2
states that a local self-government executive is, first-
ly, a person employed by local self-government bod-
ies, secondly, has the relevant official powers to per-
form organisational and administrative, advisory and
consultative functions, and thirdly, receives a salary
from the local budget. In other words, an “executive”
is defined as a subject of legal relations who primari-
ly performs organisational, administrative, and advi-
sory functions. In turn, an “official”, apart from or-
ganisational and administrative functions, performs
administrative and economic functions. This suggests
that organisational and managerial, advisory and ad-
ministrative, and economic functions reflect different
aspects of management and organisational function-
ing. However, these categories are interrelated and
complement each other within the overall manage-
ment process. For example, organisational and man-
agerial functions form the basis of management ac-
tivities, determining how other functions should be
organised and implemented. They provide the struc-
ture and order necessary for the effective completion
of tasks. Advisory and consultative functions support
the organisational and managerial functions by pro-
viding expert opinions and recommendations for
making informed management decisions. These ac-
tivities help to clarify the strategies and approaches
used in management processes. Meanwhile, adminis-
trative and business functions implement the practi-
cal aspects of management, providing resources for
day-to-day operations. They facilitate the implemen-
tation of organisational and managerial functions by
providing material and financial resources.

Thus, it is worth supporting the theoretical legal
opinion proposed by N. Yarmysh (2015), according
to which any executive is by definition an official,
but not all officials are executives. An official exer-
cises official powers that cover the rights and duties
associated with the performance of functions within
the civil service, including the military. These func-
tions relate to the performance of tasks related to
the representation of the interests of the state or an
organisation, including administrative, managerial,
economic, etc.

At the same time, an executive exercises official
powers, which are characterised by concrete rights
and duties assigned to a particular position in the
organisational and staffing structure. These powers

! Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
2 Code of Ukraine on Administrative Offences. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/show/80731-10#Text.
3 Law of Ukraine No. 2232-XII “On Military Duty and Military Service”. (1992, March). Retrieved from https://zakon.rada.gov.ua/laws/

show/2232-12#Text.

4 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
5 Law of Ukraine No. 3475-IV “On the State Service of Special Communication and Information Protection of Ukraine”. (2006, February).

Retrieved from https://zakon.rada.gov.ua/laws/show/3475-15#Text.

6 Law of Ukraine No. 2493-III “About Service in Local Self-Government Bodies”. (2001, June). Retrieved from https://zakon.rada.gov.

ua/laws/show/2493-14#Text.
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determine the responsibility, rights, and obligations
of the person holding the position, which is part of
the labour relationship. However, not all officials are
executives, as official powers can be broader than ex-
ecutive ones. They may cover persons who perform
governmental or other state functions, but do not
necessarily hold a concrete position in the hierarchy
of the organisational structure. In other words, for
executives, their duties are always conditioned by a
particular position, which is fixed in the staffing ta-
ble. Officials, on the other hand, are broader catego-
ries that cover entities that have public functions and
can act based on the orders or powers without being
permanently assigned to a concrete position.

In the context of the military service, this can be
illustrated at the level of command. For instance, a
platoon commander is an executive officer. This is
a person who holds a specific position in the organi-
sational structure of a military unit. Their duties are
clearly defined in their job description, which may
include managing the platoon, organising military
training, monitoring the execution of orders, etc. In
this case, the platoon commander exercises the exec-
utive powers associated with their concrete position.

Officials can include a military commander or
other servicepeople performing official duties that
include organisational and managerial, advisory and
administrative, and economic functions. For exam-
ple, a senior officer who temporarily performs ad-
ministrative support duties for a military unit but
does not hold a separate position in the staffing table.
They may be temporarily appointed to this function
but are responsible as an official. That is, an execu-
tive holds a concrete position in the structure of the
military unit and performs their duties according
to this position. An official, on the other hand, may
perform analogous or broader functions, but it is not
necessary that they hold a concrete position to per-
form these functions.

Another example is the executive officer of a mil-
itary unit’s chief of staff. This is an officer who holds
a clearly defined position in the command structure
of a military unit. Their functions and responsibilities
are set out in the staffing table and job description.
For example, they are responsible for organising the
planning of operations, coordinating actions between
units and maintaining official records. In this case,
the chief of staff is an executive, as their rights and
duties are clearly related to their position.

An officer who performs the duties of a company
commander in the absence of the main commander
is an official. This officer may not hold this position
in the staffing table, but temporarily performs its

functions, for instance, during the leave, illness, or
death of the main commander. In such a situation,
the officer performs official duties, including super-
vising company personnel, controlling the execution
of orders, and administrative and economic func-
tions, but without being formally appointed to the
position. In other words, an executive holds a perma-
nent position with clear responsibilities and powers
set out in the staffing table. An official may tempo-
rarily perform official duties without being formally
appointed to a permanent position, but their duties
must be covered by the above-mentioned powers.

An example of an official who permanently per-
forms their duties is the commander of a military
unit, who is an official who permanently holds a cer-
tain position and performs duties involving organisa-
tional, administrative, and economic functions. Their
powers include command of personnel, planning and
conducting military operations, responsibility for
logistical support of the unit, and ensuring the im-
plementation of military discipline. In this case, the
commander of a military unit is both an executive,
since they hold a certain position in the staffing ta-
ble, and an official, since their functions cover the
performance of duties related to the management of
personnel and material resources. This means that
the functions and powers of an executive must be as-
signed to a concrete position in a military unit, while
in parallel, they may perform official duties that in-
volve the organisation, control, and management of
the activities of a military unit.

Therefore, to clarify the term “military official”, it
is necessary to supplement part 12 of Article 6 of the
Law of Ukraine “On Military Duty and Military Ser-
vice”!, where the term “military executive” is set out
in the following wording: “a military executive is a
person from among the military personnel who holds
a full-time position and performs official (service)
powers (rights and duties) related to organisational
and managerial, administrative and economic, and
advisory functions in the military sphere, or who is
specially or temporarily authorised to perform these
functions in accordance with the law”. These amend-
ments will enable a more precise characterisation of
a “military official” as a subject of a criminal offence,
since in this case it is a military officer who per-
forms not only official duties but also executive ones.

Analysis of the terms “special period”, “mar-
tial law”, and “combat situation”. With the de-
velopment of social relations and changes in the
military-political situation, in 2008, the term “spe-
cial period” was introduced into Ukrainian legisla-
tion?. This prompted the addition of new qualifying

! Law of Ukraine No. 2232-XII. “On Military Duty and Military Service”. (1992, March). Retrieved from https://zakon.rada.gov.ua/laws/

show/2232-12#Text.

2 Law of Ukraine No. 1932-XII “On the Defence of Ukraine. Law of Ukraine”. (1991, December). Retrieved from https://zakon.rada.gov.

ua/laws/show/1932-12#Text.
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features to the criminal offence under study, which
distinguished between the abuse of power or author-
ity by a military official in peace, a special period,
martial law, or a combat situation. Thus, addition-
al circumstances were introduced into the current
criminal legislation that affect the socially dangerous
nature of this act and increase the responsibility for
their commission.

The special period has a legislative rationale that
is closely related to such categories as “mobilisation”,
“demobilisation”, and “martial law” (Article 1 of the
Law of Ukraine “On Mobilisation Training and Mobi-
lisation”!). However, this study did not aim to repro-
duce the norms already defined by the legislation. Its
purpose was to investigate the essence, content, and
meaning of this concept using scientific approaches.

When analysing the term “martial law”, which is
defined in the legislative act of Ukraine of the same
name?, it is worth paying attention to such a term as
“legal regime”. This term has received considerable
attention in the scientific literature. Specifically, when
exploring the term “legal regime”, O. Yakovlev (2015),
L. Vakaryuk (2016), and N. Kovalenko (2019) consid-
ered it as a set of legal provisions and mechanisms
regulating the procedure and conditions for the func-
tioning of a certain area of social relations. In the
general context, this concept is abstract in nature,
establishing rules of conduct, rights and obligations,
as well as restrictions for concrete subjects with-
in a particular legal relationship or field of activity.

Legal regimes are classified according to various
criteria that depend on the nature of legal relations,
as well as the purpose and specifics of the conditions
of its application. For instance, they can be divided
into constitutional law, civil law, criminal law, ad-
ministrative law, etc. Depending on the purpose and
specifics of legal relations, these regimes can be dif-
ferentiated into a state of emergency, martial law,
etc. In terms of territorial scope, a legal regime may
be of national or local significance.

In other words, legal regimes cover multiple
spheres of public life and provide legal regulation
of various types of social relations proceeding from
the concrete conditions of their application. In this
context, they can be classified as special and excep-
tional. In effect, these regimes are legal instruments
established by law to ensure effective management,
security, and control in particular situations or con-
ditions. They define special or exceptional rules and
procedures that apply in particular cases or areas of
activity. The key differences between them lie in their
purpose, scope of application, and the degree of re-
strictions imposed. Specifically, special legal regimes

are introduced to regulate concrete areas of activity
or certain situations that require an increased level of
security and control. Since these regimes are applied
to specific situations or activities, their impact may
be both local and narrowly targeted.

At the same time, exceptional legal regimes are
introduced in extraordinary cases, usually in response
to emergency circumstances that threaten security,
law and order, public administration, sovereignty,
and territorial integrity of the state. These regimes
have a wider scope, depending on the nature of the
emergency and its consequences. They may cover the
entire territory of the country or a significant part of
it. Exceptional legal regimes impose stricter limita-
tions that affect the fundamental rights and freedoms
of citizens, as well as the activities of enterprises, in-
stitutions, and organisations, regardless of their form
of ownership. This is explained by the fact that emer-
genciesrequire urgent, large-scale, and effective meas-
ures of influence, response, and control from the state.

Thus, the key criterion for the introduction of an
exceptional legal regime is the emergence of extraor-
dinary circumstances that threaten national securi-
ty, public order, public health, or the environment.
In other words, situations when normal conditions
of human life are disrupted, caused by accidents,
catastrophes, natural disasters, dangerous events of
terrorist, and unconstitutional nature or secondary
factors of social or military origin. In this interac-
tion, extraordinary circumstances form extraordinary
conditions that lead to the introduction of a state of
emergency in the country.

The state of emergency is an exclusive measure
introduced to eliminate the consequences of extraor-
dinary circumstances caused by certain events, to
normalise the situation, restore law and order in the
state. Under these conditions, the military and law
enforcement agencies must reorganise their activities
in such a way as to ensure the fastest possible elimina-
tion of the consequences of the emergency, normalise
the situation and restore law and order in the country.
However, it is extremely challenging to achieve these
goals by conventional methods, which is why, de-
pending on the concrete circumstances, exceptional
legal regimes of emergency or martial law are tempo-
rarily introduced. According to S. Gizimchuk (2021),
in specific conditions, these legal regimes allow for
the application of exclusive measures aimed at elimi-
nating or minimising the consequences of emergency
circumstances and often involve temporary restric-
tions on the rights and freedoms of citizens, as well
as the use of supplementary resources and powers of
certain state bodies to respond to a crisis effectively.

! Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/389-19#Text.
2 Ibidem, 2015.
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Depending on their origin, special legal regimes
are divided into natural, anthropogenic, social, or
military'. Military emergencies usually arise as a re-
sult of an armed conflict, hostilities, or other mili-
tary events that lead to significant destruction, hu-
man casualties, disruption of the population’s living
conditions, and major changes in the political, eco-
nomic, social, and state-building spheres of society.
An example of such situations is military aggression
and its concomitant consequences, including massive
destruction of infrastructure facilities, numerous ci-
vilian casualties, destabilisation of the economic sys-
tem, disruption of social order, and changes in the
system of public administration.

Thus, martial law is an exceptional legal regime
that is temporarily introduced in a state as a result
of military emergency. It involves the introduction
of specific measures to ensure national security, in-
cluding restrictions on the rights and freedoms of
citizens, mobilisation of resources, strengthening of
control over territories and infrastructure, as well
as coordination of activities of the authorities and
military structures to effectively respond to military
threats. The Law of Ukraine “On the Legal Regime of
Martial Law”? emphasises this point.

In other words, the introduction of martial law
is the result of military aggression and military ac-
tions of the enemy state against a sovereign subject
of international relations. In this context, the mili-
tary response authorities are entrusted with the key
functions, including coordination of military and ci-
vilian efforts, operational management of resources,
maintenance of public order and security, implemen-
tation of defence and threat neutralisation measures,
as well as ensuring an effective response to situations
arising under martial law or in a combat situation.

When examining the term “combat situation”, it
should be noted that its definition is expressed both in
the commentary to Article 402 of the CC of Ukraine®
and in the scientific context by S. Gizimchuk (2021),
K. Gurchenko (2023), M. Yankovyi (2023), etc. Hav-
ing analysed different opinions on this concept, the
study concluded that the combat situation referred
to in Section XIX of the Criminal Code of Ukraine is
a derivative of military operations. It is a direct re-
sult and reflection of active military operations that
affect the situation on the battlefield. Military actions
form the conditions that determine the combat situ-
ation, including the location of troops, strategic and
tactical changes, the effect on the civilian popula-
tion and other aspects of the situation. This means
that martial law, albeit imposed in connection with

military aggression, can also apply to areas where
no hostilities are taking place. In other words, this
legal regime can cover both the areas of hostilities
and other territories to ensure security and law and
order in the context of military aggression. A combat
situation may arise in the context of military oper-
ations or armed conflict, even if martial law is not
formally introduced in the country. In this context,
martial law is an exceptional legal regime that is in-
troduced in the state as a whole and particularly in
connection with the threat of military aggression or
hostilities, but this does not mean that hostilities or
a martial law situation are possible only in the pres-
ence of martial law.

Apparently, the legislator intended to distinguish
between the composition of the criminal offence un-
der study, in cases where unlawful acts are commit-
ted under martial law outside the areas of hostilities,
and in cases where these acts are committed in other
conditions, including martial law within the areas of
hostilities or military operations (combat situation).
In this regard, as researchers rightly point out, such
a distinction is a prerequisite for a more accurate
determination of the qualifying circumstances of a
criminal offence under which criminal liability may
arise, which affects the severity of the consequences
caused by the unlawful actions of a military officer
(Bondaevsky, 2012; Bayda & Sklez, 2019).

Therefore, when investigating an abuse of power
or official authority by a military official committed
under martial law or in a combat situation, it is im-
portant to establish the time of the criminal offence.
Specifically, two important circumstances need to be
clarified. Firstly, whether the military officer was on
duty at the time of the offence, as this allows assess-
ing the legality of their actions within the scope of
their official duties. Determining when a military of-
ficer was on duty is also essential to ascertain wheth-
er the suspect was acting within their competence
when committing the offence. This applies not only
to the perpetrator, but also to the victim, if any, as
their status at the time of the incident may affect the
further legal assessment of the situation and the es-
tablishment of liability.

Secondly, it is equally vital to establish the peri-
od when the criminal offence was committed, as this
may affect the qualification of the act and the deter-
mination of the degree of liability. The period of the
offence is important for the correct correlation of the
perpetrator’s actions with the conditions of martial
law or combat situation, which may directly affect
liability and punishment.

! Code of Civil Protection of Ukraine. (2012, October). Retrieved from https://zakon.rada.gov.ua/laws/show/5403-17#Text.
2Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, May). Retrieved from https://zakon.rada.gov.ua/laws/

show/389-19#Text.

3 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
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Analysis of the concepts of abuse of powers
of authority and official powers. Having formed
as a separate corpus delicti of a criminal offence, the
legislator considers “abuse of power or authority” by
a military official to mean intentional actions that,
firstly, clearly exceed the limits of the powers of au-
thority or official position granted to that person —
rights and duties (part 1), and secondly, involve the
use of measures of influence that do not conform to
statutory norms or disciplinary authority (part 2),
provided that these actions caused substantial dam-
age or grave consequences’. These circumstances are
the key criteria that distinguish this criminal offence
from a military disciplinary offence, which is also
confirmed by the findings of V. Shkarpytska (2018),
A. Podolyak & Yu. Dyomin (2021).

Unlike abuse of authority or official position,
abuse of powers is committed exclusively through
active conduct that clearly exceeds the competence
of a military official. This means that the perpetrator,
being aware of the limits of their powers, deliberate-
ly performs actions that clearly violate the scope of
their rights and duties. In this context, the intellec-
tual element of intent is the person’s awareness of
the socially dangerous nature of their actions and the
foresight of the possibility or inevitability of harmful
consequences (Review of judicial practice..., 2023).
In other words, the person committing this criminal
offence is aware of exceeding the limits of their pow-
ers and understands that the actions committed are
not within their competence.

Depending on the specifics of the activity, accord-
ing to P. Gorinov & K. Mereniuk (2022), the scope and
limits of powers should be carefully detailed in reg-
ulations. This is also confirmed by the relevant pro-
visions of the Constitution of Ukraine?, according to
which the legislative, executive, and judicial branches
of government exercise their powers within the limits
set by the Constitution and in the manner prescribed
by the laws of Ukraine (Article 6). State bodies, lo-
cal self-government bodies, and their executives are
obliged to act exclusively based on and within the
limits of the powers prescribed by both direct-action
provisions and other legislative acts (Article 19).

The term “powers” does not have a universal
definition, but it is widely used in public service
and is combined with various categories related to
public administration. Among these categories, it is
worth highlighting such terms as powers of author-
ity, own (self-governing) powers, delegated powers,
state-executive powers, local self-government pow-
ers, etc. (Kovbasyuk et al., 2010). Based on the analy-
sis of the above categories, official powers should be

understood as a set of rights and obligations granted
to officials to perform their official functions within
the established competence. They are regulated by
laws and regulations and are aimed at ensuring the
effective performance of tasks of public authorities or
local self-government bodies, as well as at achieving
the goals of state or public activity. Service powers
cover both the power and organisational aspects of
service activities that regulate the interaction be-
tween the subjects of governance. They include all
the rights and obligations granted to officials to per-
form their functions, including administrative, man-
agerial, and powers of authority.

At the same time, “powers of authority” are a
specific type of official powers that relate to the abil-
ity and opportunity to influence the activities and
behaviour of others. In other words, all powers of
authority are inherently official, but not all official
powers are powers of authority. An example of such
authority in the military is the duty to train junior
personnel. An instructor or a senior member of the
armed forces may be responsible for teaching re-
cruits the basics of military service. These powers are
aimed at imparting knowledge and skills, but do not
involve direct management or control over the ac-
tions of recruits.

Thus, service powers are closely related to such
terms as “civil service” and “civil servant” as defined
in Article 1 of the Law of Ukraine “On Civil Service”.
An analysis of these terms suggests that civil service
is performed by civil servants who hold positions in
state bodies and their structures, have the relevant
official powers necessary to perform the tasks of the
state, and receive salaries from public funds. The
scope of the civil service is covered by the bounda-
ries of official activity, which means that it operates
within the framework of certain rules and regulations
that govern the behaviour of employees and their
discipline. In this context, according to V. Sokuren-
ko (2015), a civil servant is obliged to perform their
official duties in good faith, show respect for citizens,
superiors, and colleagues, maintain a high culture of
communication, and avoid actions that may harm
the interests of the civil service or negatively affect
the reputation of civil servants.

An analogous approach applies to military of-
ficers whose responsibility is determined by a neg-
ative assessment of their behaviour in terms of state
interests. Such behaviour is contrary to the require-
ments of military discipline and may result in the
application of measures of influence by authorised
officials. Depending on the consequences, according
to O. Kizyun (2020), Sh. Dovlatov et al. (2023), this

! Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
2 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
3 Law of Ukraine No. 889-VII “On Civil Service”. (2015, December). Retrieved from https://zakon.rada.gov.ua/laws/show/889-19#Text.
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responsibility may entail the application of both dis-
ciplinary measures in the form of disciplinary sanc-
tions and criminal law measures in the form of crim-
inal penalties.

According to the Disciplinary Statute of the Armed
Forces of Ukraine', military discipline involves strict
and absolute compliance by all military officers with
the order and rules stipulated by military regulations
and applicable legislation. It is based on the military
officers’ awareness of their military duty, responsibil-
ity for the defence of sovereignty, independence, and
territorial integrity, as well as loyalty to the military
oath (Items 1, 2). In other words, military officers are
obliged to faithfully perform the duties of military
service, obey lawful orders of commanders, the pro-
visions of the Constitution and laws of Ukraine, and
ensure the non-disclosure of military secrets and clas-
sified information (Medvid, 2020). In the exercise of
their powers under martial law or in a combat situa-
tion, military officers must act according to the gener-
ally recognised principles of international humanitari-
an law, the violation of which leads to the application
of criminal sanctions not only of a national but
also of an international nature (Rubanenko, 2024).

Thus, within the framework of military service,
military discipline is closely related to disciplinary
power, which serves as a tool for maintaining mili-
tary law and order. It is exercised through the right
of commanders and superiors to impose disciplinary
sanctions on subordinate military personnel who
have violated the military oath, military regulations,
orders, and other legislative and subordinate legal
acts regulating the activities of military personnel.
Disciplinary measures may include admonitions, rep-
rimands, severe reprimands, deprivation of the mil-
itary rank, demotion, and other sanctions stipulated
by the relevant statutes. The procedure for applying
these sanctions, the scope of the commander’s pow-
ers in this area and other procedural aspects of dis-
ciplinary proceedings are regulated by the relevant
military regulations, the violation of which may re-
sult in criminal liability.

In this context, it is necessary to distinguish be-
tween disciplinary authority and statutory measures
of influence. The difference between them is that
disciplinary authority relates to the exercise by the
commander of their powers to impose disciplinary
sanctions for violations of military discipline. Statu-
tory measures of influence, on the other hand, cover
a wide range of actions, including organisational and
managerial decisions that can be taken to ensure the

proper performance of military duties, even without
violations. Understanding this distinction allows for
effective management in military structures, ensur-
ing a balance between coercion and incentives to
perform duties.

Special attention should be paid to the rights of
military personnel to use physical force, as well as
special means and weapons in the performance of
their duties. These actions can be considered as stat-
utory measures of influence, as they are performed
within the framework of military regulations and
provisions governing the behaviour of military per-
sonnel in various circumstances, including ensuring
military discipline and performing official tasks. For
example, according to Item 21-1 of the Statute of the
Internal Service?, a commander (chief) in an excep-
tional period, including martial law or in a combat
situation, is entitled to resort to violent measures of
physical influence or special means to detain a mili-
tary person who commits unlawful acts classified as
military criminal offences to stop them. This force
must be used in a manner that does not cause severe
harm to the offender’s health. In a combat situation,
the commander is entitled to resort to the use of fire-
arms or to order their use if no other methods are
effective in stopping the offender’s unlawful actions,
while avoiding the death of a servicemember. In cas-
es where circumstances permit, the commander is
obliged to warn in advance the person against whom
statutory measures of influence may be applied by
announcing their intentions loudly or by firing a
warning shot in the air.

Thus, the scope of official powers of military offi-
cials is covered by a wide range of regulations and per-
sonnel documentation issued on their basis, including
functional duties, job descriptions, regulations, char-
ters, orders, instructions, and laws that regulate the
rights and obligations of military personnel. In case
of violation of the law, military officers bear legal re-
sponsibility, which, depending on the consequences,
may include criminal liability for abuse of authority
or official powers. Abuse of authority or official pow-
ers covers such key aspects as official powers, powers
of authority, discipline, legality, disciplinary power,
disciplinary measures, and other statutory measures
of influence that determine the mechanism of con-
trol and responsibility within the military service.

Analysis of the purpose and motives for abuse
of authority or official powers. Depending on the
method of committing the offence under Article 426-
1 of the CC of Ukraine®, one can distinguish between

! Law of Ukraine No. 551-XIV “On the Disciplinary Statute of the Armed Forces of Ukraine”. (1999, March). Retrieved from https://

zakon.rada.gov.ua/laws/show/551-14#Text.

2 Law of Ukraine No. 548-XIV “On the Statute of the Internal Service of the Armed Forces of Ukraine”. (1999, March). Retrieved from

https://zakon.rada.gov.ua/laws/show/548-14#Text.

3 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
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selfish and violent motives, which are typical for this
context. Selfish motives include the actions of a mil-
itary person that clearly exceed the limits of their
powers and are aimed at achieving personal gain.
These may include actions aimed at satisfying person-
al ambitions, needs, or desires for increased control,
including to enhance prestige among subordinates,
gain advantages in the military team, increase status,
or obtain illicit enrichment. Violent motivations in-
volve the use of physical or psychological violence by
a servicemember that exceeds the limits of their au-
thority or official powers. Such actions may be used
as a means of achieving personal goals, for instance,
to control subordinates, to force them to follow or-
ders, to subdue individuals or groups of individuals,
or to conceal illegal actions.

The abuse of authority or official powers by a
military official should not contain conditional re-
strictions based on concrete contextual circumstanc-
es and should not cause substantial damage or grave
consequences to the state, public, or personal inter-
ests of citizens. Considering the legal status of the
subject of this offence, these actions in the educa-
tional and scientific literature include actions that
are entrusted to other officials or require collegial
decision-making; actions that require separate per-
mission or a relevant situation; and actions that no
one is entitled to perform or authorise (Savchenko &
Kryshevych, 2012). The qualification of the studied
criminal offence is possible only if the actions of a
military officer are related to their official powers,
but clearly exceed them. That is, actions that have
no connection with their powers cannot be qualified
as abuse of authority or official powers. Therefore,
the criminal acts of a military official must be caused
by their official position and be directly related to
the rights and duties granted to them. This is also
emphasised by the Plenum of the Supreme Court
of Ukraine! where it is noted that in the absence of
such a connection, the perpetrator’s actions are sub-
ject to qualification under other Articles of the CC of
Ukraine?, where the subject is a general one.

Thus, from the standpoint of social relations, the
abuse of power or official authority by a military of-
ficial is a form of arbitrariness, which involves the
unlawful commission of actions to satisfy one’s own
(personal) needs (interests) or achieve other person-
al goals. These actions violate the norms and rules
of military service, public order, and military disci-
pline, which are essential for society and law and or-
der overall. In this respect, the only defined subject

of a criminal offence is a military official, who is a
military person from among the senior staff who per-
manently or temporarily holds positions related to
the performance of organisational and managerial,
administrative and economic functions, or advisory
functions, or performs these activities on behalf of an
authorised person or governing body.

Analysis of the military chain of command
and military subordination within the scope of
official duties. In the military sphere, senior officers
are covered by such concepts as commander and/or
chief. An analysis of the Internal Service Statute of
the Armed Forces of Ukraine® suggests that a com-
mander is a military officer who leads a military unit,
subunit, or other military organisational unit and is
responsible for its general condition, combat readi-
ness, performance of tasks, as well as for the moral
and psychological state of subordinates, their train-
ing and discipline. The commander has permanent
powers to manage the unit under their command.

A chief is a more general term that covers any
official who has the powers to direct other military
personnel within the scope of their duties. A chief
may supervise subordinates on a permanent or tem-
porary basis, particularly in connection with the per-
formance of certain tasks or during the joint perfor-
mance of official duties. A chief can be any military
member who is senior in rank or position, regardless
of whether they are a unit commander. According
to the particular structure of military relations, de-
termined by rank, position, and/or the nature of the
duties performed, a chief in the hierarchical structure
may be subordinate to a commander. This subordi-
nation occurs within the scope of official duties since
the latter has higher powers and responsibility for
managing the unit or the unit as a whole.

Thus, the chief may execute orders of the com-
mander and report to them in the performance of as-
signed tasks. At the same time, in certain situations, a
chief may have autonomy in managing subordinates
and not report directly to the commander. This sub-
ordination is dynamic and depends on the concrete
circumstances and the duties being performed. Thus,
the hierarchical relationship between a superior and
a commander may change according to the objec-
tive needs of the service, which requires flexibility in
management and performance of duties.

For instance, in the context of combat operations,
achiefmay actindependently in cases where an urgent
response is required, demonstrating the dynamism
of hierarchical relations in the military struc ture.

! Decision of the Judicial Panel of the Supreme Court of Ukraine No. n0140700-01. (2001, July). Retrieved from https://zakon.rada.gov.

ua/laws/show/n0140700-01#Text.

2 Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
3 Law of Ukraine No. 548-XIV “On the Statute of the Internal Service of the Armed Forces of Ukraine”. (1999, March). Retrieved from

https://zakon.rada.gov.ua/laws/show/548-14#Text.
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For example, during an offensive operation in a com-
bat situation, a company commander receives a task
from the senior command to capture strategically sig-
nificant high ground. They order their subordinates —
the company’s chief of staff and platoon command-
er — to prepare and carry out the task assigned.

During the operation, the company’s chief of staff,
who is responsible for planning and coordinating the
operation, notices that the enemy has intensified its
forces on the flank. In this regard, they decide to redi-
rect part of the forces to hold this flank without wait-
ing for instructions from the company commander,
as the situation requires a rapid response. This exam-
ple is a confirmation of the chief’s autonomy in the
face of changing battlefield conditions. Although the
chief of staff is subordinate to the commander, in this
situation the chief’s decisions help to avoid possible
losses and preserve the combat capability of the unit.
Otherwise, if such a decision led to the loss of combat
capability of the unit, irreversible damage to military
equipment or other military property, or substantial
changes in the tactical situation on the battlefield to
the benefit of the enemy, in the absence of combat
immunity, the person is liable under Article 426-1 of
the CC of Ukraine’.

In the military sphere, subordination relations are
covered by the principle of unity of command. It enti-
tles the commander or chief to make decisions inde-
pendently, give orders, and ensure their implementa-
tion according to the requirements of the legislation.
The hierarchical structure includes two principal
forms of subordination. The first concerns the rela-
tionship between a leader and subordinates by rank,
which determines vertical subordination. The other
involves horizontal subordination according to the
official position of the military member, which reg-
ulates the performance of duties within a particular
position regardless of rank and determines functional
subordination within the scope of official authority.

In other words, according to military ranks and
positions, some military officers may be chiefs, while
others may be subordinates. Specifically, for enlisted
personnel (soldiers and seamen), the superiors are
non-commissioned officers and sergeants within the
same military unit. For sergeants, petty officers, as
well as soldiers and seamen, the superiors are junior of-
ficers of the same military unit. Commanding officers
for privates, sergeants, non-commissioned officers,
and junior officers are senior officers. For all these
categories of military personnel, the commanders are
generals and admirals of the respective command.

A superior officer is a person to whom a military
member is subordinate on a permanent or temporary
basis according to their official duties. The chain of
command is regulated by orders of the military unit,
|

statutes, or relevant regulations. In cases where the
service relations between military personnel are not
clearly defined, the superior in position is determined
as the chief during the joint performance of official
tasks, and in case of equal positions — the senior in
military rank. The chief has the powers to give orders
to subordinates and demand their execution, while
the subordinate is obliged to obey and execute the
received orders without question.

An order may be issued to an individual military
member or a group of military members orally, in
writing, or by means of technical means of communi-
cation. The issuance of orders is permitted only with-
in the scope of official duties and in the interests of
the service, as the competence of the chief, as well
as the right to issue orders, is limited to the scope of
official powers. Requirements that are not related to
the performance of official tasks, are caused by the
personal interests of the chief or contradict the in-
terests of the service cannot be regarded as an order.
Similarly, a requirement from a chief formulated in
a non-statutory form that degrades the dignity of a
subordinate cannot be considered a lawful order.

= Conclusions

Thus, the subject of the criminal offence under study
is a person who must have an official connection
with military service, be an authorised representative
of a military unit or military command and control
body, and hold a military position established by the
staff list. This person must be a military officer or
have an equivalent status confirmed by law and be
subject to the rules of military service. The position
must be related to the performance of organisational
and managerial or administrative duties that include
the powers to lead, organise military activities, or ad-
ministrative work of the relevant military unit.

The scope of service powers of military person-
nel is regulated by a considerable number of reg-
ulations and personnel documents, including func-
tional duties, job descriptions, regulations, charters,
orders, instructions, and laws that define their com-
petence. In case of violation of legal provisions, mil-
itary members bear legal responsibility, the degree
of which depends on the nature and consequences
of the actions committed. The abuse of these powers
covers such aspects as the exercise of official and
authority, compliance with discipline and the rule of
law, the use of disciplinary power, the implementa-
tion of statutory measures of influence and responsi-
bility within the framework of military service both
in peacetime and during a special period, martial
law, or a combat situation.

In the context of social relations, the abuse of
power or official authority by a military officer can

! Criminal Code of Ukraine. (2001, May). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
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be viewed as a form of arbitrariness, which involves
actions motivated by selfish or violent motives. These
actions violate the established norms of military ser-
vice, public order, and military discipline, which are
essential for society and law and order. The only
correct subject of the criminal offence under study
is a military officer of a senior level who performs
official duties on a permanent or temporary basis. In
the military hierarchy, military officers can be supe-
riors and subordinates. This subordination has two
forms — by rank or position. The terms “commander”
and “chief” cover commanding officers: a command-
er has permanent authority to manage a unit and per-
sonnel subordinate to them by rank. A chief may ex-
ercise leadership on a permanent or temporary basis,
particularly in connection with the performance of
certain tasks or duties. A superior may be any service
member who is senior in rank or position, regardless
of whether they have command responsibilities.
When investigating cases of abuse of authority
or official powers by a military officer, special atten-
tion should be paid to the time and period of the
unlawful acts. It is vital to establish whether the mil-
itary officer was on duty at the time of the act, which
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allows assessing the legality of their behaviour with-
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in the context of peacetime, a special period, martial
law, or a combat situation, which affects the level of
responsibility and the degree of punishment.
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characteristics of abuse of authority or official pow-
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m AHoOTamiss. AKTyaJbHICTh IJOCJi[XEHHs 3yMOBJIEHA MOCUJIEHHAM 3HAueHHs IPABOBUX MeXaHi3MiB y
3abe3neueHHi 3aKOHHOCTi, MPaBOMOPAAKY, AUCHUIUIIHM ¥ BiANOBiZa/JbHOCTI BilICBKOBOT'O KepiBHUI[TBA B
yMOBax BOEHHOTO CTaHy Ta 001i0BOl oOcTaHOBKM. MeTa CTarTi moJArajga B TeOPeTUYHOMY AOCJIiJKeHHi
OCHOBHUX acCIIeKTiB, 1[0 BIJIMBAIOTh Ha KBasidikamilo Ta po3cjigyBaHHA KpUMiHaJIbHUX IPaBONOPYIIEHbD,
nependaveHux cT. 426-1 KprumiHaipHOro KoAeKCy YKpaiHM, a TakOX Yy BUsABJIEHHI IIpo0OjeM i He[oJIiKiB,
MOB’AA3aHUX i3 3aCTOCYyBaHHAM HOPM YMHHOIO 3aKOHOJABCTBA MiJ Yac [AOKa3yBaHHA BHHU Cy0’ekTa
LIbOTO TIPAaBOMNOPYIIEeHHsA. MeTONOJIOTIiYHUI iHCTpyMEHTapill OXOIUIIOBaB KOMILJIEKC 3arajJbHOHAyKOBHUX i
cIeniiaJIbHUX METO/(iB IPaBOBOI0 aHaJIi3y. BUKOpHCTaHO HOPMATHUBHO-IPABOBUI MeTOA [J1A aHaJIi3y YNHHOT'O
3aKOHOJABCTBA, iCTOPUKO-MPABOBUIM MeTOM [JiA AOCJigXeHHd eBOJILil MPaBOBUX HOPM, MOPiBHAJIBHO-
MpaBOBUN MeTOJ [J1A MOPiBHAHHA Pi3HUX MiAXOAiB A0 3aCTOCyBaHHA HOPM HalliOHAJIbHOT'O 3aKOHOJABCTBA B
MPaKTUYHIH AiAabHOCTI Tomo. Llei aHasi3 6yJio ClipsAMOBaHO Ha BU3HAYEHH:A MicCIld JOCTiKyBaHOTO CKJIaay
KPUMiHaAJIbHOTO IIPABOINOPYIIEHHA B CUCTEMi KpUMiHaJIiCTUYHOI Kjaacudikallil BiliCbKOBUX KPHUMiHaJIbHUX
MpaBOIOpYIlIeHb. BHOKpeMJIeHO eJleMeHTH, fKi IeTepMiHyI0Th crienudiky 1X po3ciiflyBaHHA Ta HAOAHHA 1M
KpPHUMIiHaJIiCTUYHOI XapaKTepUCTUKU Uil po3po0JeHHA e(eKTUBHUX MEeTOAWK PO3CyIilyBaHHA NepeBUIlleHH:A
BilICbKOBOCTyKOOBI[AMU BJIAAW YU CJTy’KOOBUX MOBHOBa)XeHb. 3a pe3yJjbTaTaMu OOCTiAXeHHA 0y10 HagaHo
TEOPETUKO-IIPABOBY XapaKTEPUCTUKY CyO’€KTy MAOCJiJKYBaHOTO IIPaBONOpYIIEHHA, AKUM € BiliCbKOBa
cayx6oBa ocoba. IIpoanasizoBaHo Taki IpaBOBi KaTeropii, AK 0coOJIMBUI MIepioJl, BOEHHUI cTaH i OolioBa
obcraHoBKa. BuszHaueHo cnernudiky nepeBuIlleHHA BJIaAu i CcJIyXOOBUX IMOBHOBaXXeHb y BiliCBKOBiH cdepi.
HapaHo xapakTepuCTUKy OCHOBHHM acleKTaM BiliCbKOBOI CyOOpAMHAIlil, YTOUHEHO MOHATTA BiliCBKOBOTI'O
KOMaH/upa i BiliCbKOBOTI'0 HayaJIbHHUKA. 3aIIPOIIOHOBAHO AOTIOBHUTH HOPMU 3aKOHY YKpaiHu «I1po BiliCbKOBUH
000B’A30K i BilICBKOBY CJIy>kOy» y 4aCTHHi, IO CTOCYETHCA KaTeropil «BilicbKOBa IMocajoBa ocoba», 3aajid
3abe3MeyeHHs y3TOJXeHHs 3aKOHOAABUMX HOPM, fAKi peryJiioloTh NMPaBOBIAHOCHHU y BiliCBKOBil cdepi, 3
KpHMiHaJbHO-NIPAaBOBUMHM HOpMaMmH, IO IependavyaTh BiANOBiAAJIBbHICTh 3a IPaBONOPYIIEHHA NPOTH
BCTAHOBJIEHOT'O NIOPAJIKY HeCEHH: BiliCBKOBOI CIIyX0u

m KutiouoBi cjioBa: BiliCbKOBi KpUMiHaJIbHI MPaBOMOPYIIEHHS; BifICbKOBOCITYXK0OBEIb; BiFICbKOBUIT KOMaHIUP;
BiliCbKOBUI HayaJIbHUK; BiliCbKOBa AUCIUIUIIHA; UCHMIUTIHApHA Bjiajia; KpUMiHaIbHA BiAIOBigaIbHICTh

Scientific Journal of the National Academy of Internal Affairs, 29(4) 74




Scientific Journal of the National Academy of Internal Affairs

UDC 340.5:347.122
Doi: 10.56215/naia-herald/4.2024.75

The genesis of the concept and essence of the legal status
of an individual in the Romano-Germanic and Anglo-Saxon legal
families: Comparative analysis of Ukrainian and US legislation

Ruben Mirzoian’

Graduate Student
Academy of Labour, Social Relations and Tourism
03187, 3-A Kiltseva Rd., Kyiv, Ukraine
https://orcid.org/0009-0000-5959-5561

m Abstract. The study was conducted to comprehensively analyse the peculiarities of formation and
regulation of the legal status of an individual in Ukraine and the USA as representatives of the Romano-
Germanic and Anglo-Saxon legal systems, respectively. In the study, a comparative analysis of legislative
acts and regulations defining the legal status of individuals in these countries was carried out, and an
assessment of legislative regulation in this area was conducted. The study determined that the legal status
of individuals in Ukraine is based on a single centralised approach, where stability and clarity of rules
contribute to legal predictability. This is reflected in strict rules regarding the clear definition of age limits
for legal capacity and complex procedures for foreigners and refugees in labour rights. In the US, legal
status is more dependent on case law and laws that differ from state to state, enabling a tailored approach
to local circumstances. In the field of labour rights and refugee support, the American system, thanks
to its flexibility, provides foreigners with greater opportunities for employment and quick adaptation.
Judicial accountability in the United States ensures a quick response to rights violations, while centralised
oversight in Ukraine provides uniformity in rule application across the country. Ukraine also has strictly
regulated personal data protection rules, which ensures a high level of confidentiality but also creates
certain difficulties in accessing information for individuals. Another important aspect is the strict regulation
of political rights, which limits the possibility of foreigners’ participation in government, emphasising the
priority of national security and stability. The results are important for establishing a clear characterisation
and emphasising the differences in the formation of the legal status of an individual, which is embodied in
the priority given to stability and predictability in the Ukrainian system and the focus on adaptability and
individual rights in the American system

m Keywords: disability; anti-discrimination norm; codification; integration of employees with disabilities;
decentralisation

= Introduction

The issue of the legal status of an individual is cen-
tral to modern jurisprudence, as it reflects the unique
features of legal systems and determines the rights
and obligations of an individual in a particular socie-
ty. Globalisation, migration and close interaction be-
tween countries with different legal traditions have

increased the need for comparative research to help
harmonise human rights at the international level.
The differences between the Romano-Germanic and
Anglo-Saxon systems create difficulties in harmonis-
ing the legal status of individuals, creating barriers
to integration and the enforcement of rights. The
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analysis of the Ukrainian and American legal sys-
tems, which represent these traditions, can be used to
assess different approaches to the formation of legal
status. The absence of a comprehensive comparison
of these approaches underscores the need for a more
detailed study of their features and effectiveness in
the modern legal field.

The issue of the legal status of an individual is
an important aspect of modern jurisprudence, which
reflects the interaction between the legal systems of
different countries, determining the rights and obli-
gations of an individual in a particular society. Glo-
balisation and increasing migration processes create
a need for a deeper understanding of the legal status
of persons in different legal jurisdictions and arouse
interest in comparing legal approaches. T. Mikhaili-
na & Y. Gotsulyak (2021) addressed the typology of
legal families, which contributes to the analysis of
the features of the Romano-Germanic and Anglo-Sax-
on systems that underlie the regulation of the legal
status of an individual. The relevance of comparing
different approaches to the legal status of an individ-
ual is determined by the fact that the Romano-Ger-
manic and Anglo-Saxon legal systems provide dif-
ferent levels of adaptability and stability for citizens
and residents. V. Nepyivoda & I. Nepyivoda (2020)
analysed the influence of Anglo-American case law
on the development of the Ukrainian legal system,
which was used to assess the adaptability of law en-
forcement in the context of the gradual introduction
of elements of the Anglo-Saxon tradition.

Interpretation of administrative regulation is crit-
ical in ensuring the legal status of a person in cen-
tralised legal systems where the state plays a key
role in ensuring stability. The study by O. Yanush-
kevich (2020) analysed the legal status of persons
involved in the performance of state or public duties,
which highlights the role of administrative regula-
tion in shaping their legal status.

The analysis of labour rights is necessary for as-
sessing the legal status of a person in different legal
systems, especially in the context of the rights of for-
eigners. O. Alexandrov (2019) examined the conflict
of laws in the regulation of labour relations with a
foreign element, which provides a wider interpreta-
tion of the mechanisms of legal regulation of foreign-
ers’ rights in the field of employment. However, the
researcher did not compare the approaches used in
other legal systems, particularly the Anglo-Saxon one.

Judicial review is the main instrument for en-
suring the legal status of an individual in the Roma-
no-Germanic system. A. Melnyk (2021) analysed the
nature of judicial precedent and judicial practice,
focusing on their development in the Anglo-Saxon
and Romano-Germanic legal families, which contrib-
utes to the determination of the differences in the
functioning of judicial systems. The issue of the legal
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status of refugees and stateless persons is particularly
relevant in the context of growing migration flows.
The study by K. Buhaichuk et al. (2021) analysed the
legal aspects of migration regulation as a factor of
national security, which highlights the importance of
regulatory support for refugee rights for the stability
of the state. However, the lack of comparative anal-
ysis with the legal systems of other countries, such
as the United States, where the regulation of refugee
integration is decentralised, limits the understanding
of different approaches to ensuring the rights of this
category of persons in the global context.

The protection of social rights, including those of
persons with disabilities, is an important aspect that
reflects the level of development of social support in
the legal system. O. Triukhan et al. (2020) and G. Ka-
zarian et al. (2019) addressed the legal guarantees
and regulatory environment that ensure the protec-
tion of the labour rights of persons with disabilities in
Ukraine and create conditions for their employment in
managerial positions. However, these studies focus on
the national context, without comparing the Ukrain-
ian system with foreign models, which limits the
possibility of assessing the effectiveness of the social
guarantees provided in the international dimension.

Thus, the analysis of the literature indicates
a high interest in the topic, but a comprehensive
comparison of the Ukrainian and American systems
leaves open questions about the effectiveness of legal
protection of foreigners and refugees, mechanisms
for the integration of persons with disabilities, and
the adaptability of legal systems to changes in the so-
cio-economic environment. The study aimed to con-
duct a comprehensive analysis of approaches to the
formation of the legal status of a person in the con-
text of the Romano-Germanic and Anglo-Saxon legal
systems in the example of Ukraine and the United
States. The main objectives are to study the regula-
tion of labour rights, analyse the mechanisms of so-
cial integration and compare approaches to ensuring
individual legal guarantees in these systems.

= Materials and Methods

In this study, the legal status of an individual in
Ukraine and the United States was analysed by
comparing the key legal acts of both countries reg-
ulating legal capacity, legal capacity, labour rights,
citizenship, personal data protection and anti-dis-
crimination mechanisms. To establish the peculiar-
ities of legal approaches in the Romano-Germanic
and Anglo-Saxon legal families, the author made a
systematic comparison of the structure and content
of the provisions and studied the mechanisms of their
application. Particular attention was devoted to the
practical implementation of legal provisions and the
way these mechanisms affect the legal status of indi-
viduals in the social and legal context.

76




Mirzoian

The analysis of Ukrainian legislation covered the
provisions of the Civil Code of Ukraine! to establish
how the legal capacity and legal capacity of indi-
viduals, as well as their personal non-property and
property rights are regulated. To study the impact
of citizenship on legal status, the provisions of Law
of Ukraine No. 2235-II “On Citizenship of Ukraine”?
were used, which outline the procedure for acquir-
ing and terminating citizenship. To analyse the status
of foreigners, the provisions of the Law of Ukraine
No. 3773-VI “On the Legal Status of Foreigners and
Stateless Persons” were used, which was used to
study the peculiarities of legal regulation of foreign-
ers’ stay in Ukraine. The Labour Code of Ukraine*
was used as a basis for analysing the mechanisms for
ensuring equality in labour relations and combating
discrimination, which allowed to establishment of
approaches to guaranteeing social rights. The Law of
Ukraine No. 2297-VI “On Personal Data Protection”
was used to study the legal framework for personal
data protection, which provided the basis for analys-
ing the requirements for processing and storing infor-
mation about individuals.

As part of the study of American law, the provi-
sions of the United States Constitution® and the Four-
teenth Amendment were examined to establish the
principles of equal protection before the law and due
process. To analyse anti-discrimination mechanisms,
the Civil Rights Act” was used to explore legal in-
struments to ensure equal opportunities and prevent
discrimination in various spheres of public life. The
Americans with Disabilities Act® was employed to de-
termine how the US legal system regulates the rights
of persons with disabilities and promotes their social
integration. An important place in the study was oc-
cupied by the Privacy Act®, which served as a source
for analysing the mechanisms of processing and stor-
age of personal information at the federal level.

The comparative analysis was conducted by com-
paring the provisions of Ukrainian and American leg-
islation to identify the main differences and common

features in the approaches to regulating the legal
status of individuals. The study examined approach-
es to the legal regulation of the rights of foreigners
by comparing the provisions of the Law of Ukraine
No. 3773-VI “On the Legal Status of Foreigners and
Stateless Persons”!® with the Fourteenth Amendment
to the Constitution of the United States'!. The protec-
tion of personal data was analysed by comparing the
Law of Ukraine No. 2297-VI “On Personal Data Pro-
tection”!? and the Privacy Act!3, which established the
difference in approaches to ensuring confidentiality.
The anti-discrimination mechanisms were studied
by comparing the provisions of the Labour Code of
Ukraine'* with the Civil Rights Act'®, which revealed
the specifics of approaches to ensuring equal oppor-
tunities in labour relations. This approach enabled a
comprehensive analysis of legal systems and provided
a complete overview of how different legal traditions
affect the regulation of the legal status of individuals.

m Results

The Ukrainian legal system, formed within the Ro-
mano-Germanic tradition, defines the legal status of
an individual through a set of rights and obligations
enshrined in codified acts. The genesis of this concept
in Ukraine is based on the ideas of legal equality, so-
cial justice and legal certainty that began to emerge
as early as the adoption of the first systematic legal
collections. In the modern legal system, the essence of
an individual’s legal status is reflected in regulations,
such as codes and specialised laws, which define the
scope of legal capacity and legal capacity of individ-
uals. Administrative and judicial control ensures that
these rights and obligations are exercised in specific
life situations. The main goal of such a system is to
create a stable legal environment where the rights of
each individual are clearly defined, minimising the
risk of violation or ambiguous interpretation.

An important feature of the Ukrainian approach
is the systematic codification that forms the basis
of legal stability. Codes, such as the Civil Code of

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 Law of Ukraine No. 2235-II “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2235-14.
3Law of Ukraine No. 3773-VI “On the Legal Status of Foreigners and Stateless Persons”. (2011, September). Retrieved from https://

zakon.rada.gov.ua/laws/show/3773-17.

4 Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08.

5 Law of Ukraine No. 2297-VI “On Personal Data Protection”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2297-17.
6 Constitution of the United States. (1787, September). Retrieved from https://www.archives.gov/founding-docs/constitution.

7 Civil Rights Act. (1964, July). Retrieved from https://www.archives.gov/milestone-documents/civil-rights-act.

8 Americans with Disabilities Act. (1990, July). Retrieved from https://www.dol.gov/general/topic/disability/ada.

° Privacy Act. (1974, December). Retrieved from https://www.justice.gov/opcl/privacy-act-1974.

10 Law of Ukraine No. 3773-VI “On the Legal Status of Foreigners and Stateless Persons”. (2011, September). Retrieved from https://

zakon.rada.gov.ua/laws/show/3773-17.

1 Constitution of the United States. (1787, September). Retrieved from https://www.archives.gov/founding-docs/constitution.

12 Law of Ukraine No. 2297-VI “On Personal Data Protection”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2297-17.
13 Privacy Act. (1974, December). Retrieved from https://www.justice.gov/opcl/privacy-act-1974.

14 Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show,/322-08.

15 Civil Rights Act. (1964, July). Retrieved from https://www.archives.gov/milestone-documents/civil-rights-act.
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Ukraine', set out the basic provisions on legal capaci-
ty and legal transactions and regulate a wide range of
personal and property rights. However, this structure
may limit the flexibility of the system, as any chang-
es require lengthy legislative procedures. This is es-
pecially evident when society faces new challenges,
such as in personal data protection or labour rela-
tions. Administrative bodies play an important role
in enforcing the law, while courts in most cases apply
the rules already established (Enders, 2020).

In the United States, where the legal system de-
veloped within the Anglo-Saxon tradition, the genesis
of the concept of the legal status of an individual was
different. Case law was the primary factor, with each
important court decision creating new approaches to
understanding rights and freedoms. This process of
gradual formation of norms ensured the flexibility of
the system, allowing it to adapt to new social condi-
tions (Collinson, 2020). Laws in American law serve
as general principles, but their interpretation and de-
velopment depend on case law. The legal status of an
individual is formed not only through legislation but
also through individual court decisions that set new
standards of legal regulation. This flexibility of the
US system provides for a quick response to changes

but also creates a certain unpredictability. Different
court instances may interpret the same rules differ-
ently, which makes it difficult to ensure uniformity
of law enforcement. At the same time, this approach
contributes to the development of law in line with
the current needs of society, as court decisions ad-
dress the individual circumstances of each case. Cit-
izens actively apply to courts to protect their rights,
which increases the role of the judiciary in regulating
relations between individuals and the state.

As shown in Table 1, the difference between the
legal approaches of Ukraine and the United States
has a significant impact on the legal status of indi-
viduals. In the Romano-Germanic tradition, which is
common to Ukraine, codification provides clarity and
stability, but it limits the system’s ability to adapt
quickly to new challenges. In the Anglo-Saxon sys-
tem, characteristic of the United States, judicial in-
terpretation and precedent are given priority, which
creates a more flexible legal environment, although
it increases dependence on case law. As a result,
these two legal systems demonstrate different models
of interaction between the state and the individual,
each with its strengths and weaknesses in ensuring
the legal status of individuals.

Table 1. Main features of the Romano-Germanic and Anglo-Saxon legal families

Criteria

Romano-Germanic legal family (Ukraine)

Anglo-Saxon legal family (USA)

Sources of law

Codified acts (laws, codes)

Precedents, court decisions and laws

The role of case law

Limited role in the creation of law

Significant role in shaping legal norms

Flexibility of adjustment

Less flexibility, stability of regulations

High flexibility through the development of
precedents

Priority in regulation

Emphasis on detailed regulation of norms

Emphasis on the interpretation of rules by the
judiciary

Reaction to changes

Slow adaptation to new challenges

Fast adaptation through court decisions

System stability

High due to codification

Depends on the development of case law

Ways to protect your rights

Focused on administrative and legislative
mechanisms

The important role of courts and personal
lawsuits

Source: compiled by the author based on R. Arnold & J. Ginsburg (2020), and M. Stuckey (2020)

Ukrainian legislation regulates the legal capac-
ity and capacity to act of individuals clearly and
systematically, based on a detailed codification. Ar-
ticle 25 of the Civil Code of Ukraine? (2003) stipu-
lates that legal capacity arises from the moment of
birth and ceases upon death. This provision ensures
that all individuals, regardless of their circumstanc-
es, have the same opportunity to have rights and
obligations throughout their lives. However, this
formalisation of legal capacity does not consider
special circumstances, such as those of persons with
serious illnesses or disabilities that require special
regulation or support.

The legal capacity of individuals is regulated
based on age and the ability of the individual to
exercise their rights and perform their duties inde-
pendently. Article 30 of the Civil Code of Ukraine®
defines full legal capacity at the age of 18, which
allows a person to enter contracts and perform other
legally significant actions without restrictions. How-
ever, the strict imposition of this age does not ac-
count for cases where minors demonstrate the ability
to act independently in certain situations. An excep-
tion to this rule is marriage, which grants full legal
capacity even before the age of 18, but this possibili-
ty remains limited.

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

2Ibidem, 2003.
3 Ibidem, 2003.
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Partial capacity is regulated by Article 32 of the
Civil Code of Ukraine!. It allows persons aged 14 to
18 to enter certain transactions with the consent of
their parents or guardians. This provision aims to
protect the interests of minors, but at the same time
limits their autonomy by creating barriers to inde-
pendent decision-making. This can make it difficult
for adolescents to participate in legal relations, espe-
cially in cases where they already assume responsi-
bility, such as in labour or entrepreneurial activities.

The procedure for restricting legal capacity is regu-
lated by Article 36 of the Civil Code of Ukraine?, which
provides for the possibility of restricting a person’s
legal capacity due to addiction or mental disorders,
which is approved by the court. While this mechanism
guarantees the protection of the rights of the person
and their environment, it is more focused on restric-
tions than on rehabilitation or support. Restoration
of legal capacity under Article 42 of the Civil Code is
possible only by court order, which can delay the pro-
cess even if the person’s condition improves quickly.

In the United States, legal capacity and legal
standing are determined based on the principle of
equal access to rights enshrined in the Fourteenth
Amendment of the Constitution of the United States®.
However, unlike Ukraine, which has a unified regula-
tory system, the US regulates these issues from state
to state, which creates a variety in law enforcement.
For example, in California, the age of legal capaci-
ty is 18 under Section 6500 of the California Family
Code*, but in some cases, younger persons may make
legal decisions if the court allows it. This approach
allows for more flexibility in addressing the circum-
stances of each case. Judicial practice is prominent
in determining and limiting legal capacity. Section
1801 of the California Guardianship Act® establishes
the possibility of appointing guardianship for per-
sons who are unable to manage their property or
make important decisions on their own. The judicial
system allows for quick adaptation of decisions to
changes in a person’s condition, which increases the
effectiveness of protecting their rights. However, this
flexibility also creates a risk of heterogeneity in the
application of the law across states, which can make
it difficult to ensure uniformity of case law.

In the United States, legal capacity and capaci-
ty are regulated not only by state laws but also by

federal acts, such as the Americans with Disabilities
Act®. Title I of the Act adds an important component
to the regulation of legal capacity by requiring gov-
ernment agencies, employers and public facilities to
provide “reasonable accommodations” for individu-
als with disabilities. This includes accessible work-
places, special equipment, and adaptations to pub-
lic services that facilitate their full participation in
society. Thanks to such norms, the US legal system
goes beyond formal restrictions and focuses on active
support for people with special needs.

A key difference between Ukrainian and US law
is the balance between stability and flexibility in
the regulation of legal capacity and capacity to act.
Ukrainian law guarantees a unified approach to the
determination of legal capacity through strict rules
governing age limits and conditions for the restriction
of rights. This ensures legal certainty but limits the
ability to address the individual needs of individuals.

In the United States, courts have broader pow-
ers to establish and review capacity, which ensures
response to specific circumstances in a person’s
life. However, this creates a challenge in ensuring
uniformity of enforcement at the national level, as
different states may interpret the same principles
differently. While Ukraine offers stability through
centralised regulation, the US system favours indi-
vidualised solutions, which allows for a more precise
match to the needs of individuals but makes it diffi-
cult to ensure uniformity of practice.

Ukrainian labour law defines the basic rights of
employees and establishes obligations for employ-
ers but remains largely codified and unclear. The
main provisions are contained in the Labour Code
of Ukraine’. According to Article 2(1) of the Labour
Code, everyone has the right to work and equal ac-
cess to jobs. However, the regulatory framework has
certain limitations in terms of adaptation to modern
conditions, such as remote employment and the de-
velopment of flexible forms of work. This makes it
difficult for employees to effectively exercise their
rights in the new economic environment.

Anti-discrimination provisions in Ukrainian la-
bour law proclaim equal rights for all individuals re-
gardless of gender, age or nationality. Article 21 of
the Labour Code of Ukraine® prohibits any form of dis-
crimination in employment, but the lack of effective

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

2Ibidem, 2003.

3 Constitution of the United States. (1787, September). Retrieved from https://www.archives.gov/founding-docs/constitution.

4California Family Code. (1994,

xhtml?sectionNum = 1.&lawCode = FAM.
5 California Guardianship Act.
xhtml?lawCode = PROB&sectionNum =1510.

January). Retrieved

from https://leginfo.legislature.ca.gov/faces/codes_displaySection.

(1990, November). Retrieved from https://leginfo.legislature.ca.gov/faces/codes_displaySection.

6 Americans with Disabilities Act. (1990, July). Retrieved from https://www.dol.gov/general/topic/disability/ada.
7 Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show,/322-08.

8 Ibidem, 1996.
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mechanisms to monitor and sanction violations lim-
its the implementation of these provisions. The leg-
islation also does not provide for specific measures
to support older workers or persons with disabilities.

Gender equality in employment is also enshrined
in Ukrainian legislation, in the Law of Ukraine
No. 2866-1IV “On Ensuring Equal Rights and Op-
portunities for Women and Men”!. However, de-
spite the existence of relevant provisions, the actual
level of gender equality remains low, especially in
terms of access to leadership positions and equal pay
(Varych, 2022). The lack of inspection methods by
state authorities reduces the effectiveness of compli-
ance with these norms.

In the United States, labour law not only pro-
claims equal rights but also ensures their actual im-
plementation through a range of federal and local
regulations. One of the key instruments is Title VII of
the Civil Rights Act?, which prohibits discrimination
based on race, sex, religion or national origin. This
regulation requires employers to treat all employees
equally when hiring, firing or promoting them.

Protection against age discrimination is governed
by the Age Discrimination in Employment Act®. This
law applies to employees over the age of 40 and pro-
hibits any action by employers that may adversely
affect the employment or promotion of such persons.
The principle of equal opportunity is also enshrined
in the complaint mechanisms handled by the Equal
Employment Opportunity Commission (EEOC),
which has the authority to investigate and sanction
employers in the event of violations.

Workplace adaptation for people with disabilities
is regulated by the Americans with Disabilities Act*.
Title I of the Act requires employers to provide “rea-
sonable accommodations” for such employees unless
it imposes an undue financial or organisational bur-
den. This requirement includes adaptations to the
work environment and work schedules that enable
people with disabilities to actively participate in the
workplace without restriction.

A comparison of Ukrainian and American labour
laws has revealed significant differences in both the
structure of the norms and the mechanisms for their
implementation. The American system is more ori-
ented towards the practical enforcement of equal

rights through clear control procedures and the pos-
sibility of appealing to institutions such as the EEOC,
while in Ukraine, control over the implementation of
anti-discrimination norms remains insufficient.

The US addresses age discrimination. The Age
Discrimination in Employment Act® provides employ-
ees over 40 with effective protection measures, while
in Ukraine there are no or only declarative rules on
the protection of older workers in labour relations.
This creates a significant gap in labour market oppor-
tunities for older people between the two countries.
The integration of employees with disabilities also
varies significantly. In the United States, employers
are required not only to avoid discrimination but also
to actively provide workplace adaptations following
Title I of the Americans with Disabilities Act®, which
facilitates the real participation of such employees
in the labour process. In Ukraine, however, anti-dis-
crimination regulations concerning persons with dis-
abilities do not have such flexibility and are limited
to general prohibitions of discrimination without
specific requirements for employers to adapt work-
ing conditions.

Ukrainian legislation establishes the legal sta-
tus of foreigners and stateless persons through a
set of provisions, in particular the Law of Ukraine
No. 3773-VI “On the Legal Status of Foreigners and
Stateless Persons””, which defines the rights, obliga-
tions and procedure for the stay of these persons in
the country. Article 3 of this Law guarantees equal
socio-economic rights for foreigners on a par with
citizens, with the exception of political rights, such
as participation in elections and the right to hold po-
sitions in the civil service. This model ensures basic
legal equality in access to services and opportunities,
but at the same time establishes certain restrictions
for foreigners that make it impossible for them to ful-
ly integrate politically.

The impact of citizenship on a person’s legal sta-
tus is regulated by the Law of Ukraine No. 2235-II
“On Citizenship of Ukraine”®, which defines the con-
ditions for acquiring and losing citizenship. Article
6 of the Law provides that citizenship may be ac-
quired by birth or through naturalisation. However,
the naturalisation procedure provides for addition-
al requirements, such as long-term residence on the

! Law of Ukraine No. 2866-IV “On Ensuring Equal Rights and Opportunities for Women and Men”. (2005, September). Retrieved from

https://zakon.rada.gov.ua/laws/show/2866-15.

2 Civil Rights Act. (1964, July). Retrieved from https://www.archives.gov/milestone-documents/civil-rights-act.
3Age Discrimination in Employment Act. (1967, December). Retrieved from https://www.eeoc.gov/statutes/age-discrimination-

employment-act-1967.

4 Americans with Disabilities Act. (1990, July). Retrieved from https://www.dol.gov/general/topic/disability/ada.
5Age Discrimination in Employment Act. (1967, December). Retrieved from https://www.eeoc.gov/statutes/age-discrimination-

employment-act-1967.

6 Americans with Disabilities Act. (1990, July). Retrieved from https://www.dol.gov/general/topic/disability/ada.
7 Law of Ukraine No. 3773-VI “On the Legal Status of Foreigners and Stateless Persons”. (2011, September). Retrieved from https://

zakon.rada.gov.ua/laws/show/3773-17.

8 Law of Ukraine No. 2235-II “On Citizenship of Ukraine”. (2001, January). Retrieved from https://zakon.rada.gov.ua/laws/show/2235-14.
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territory of Ukraine, knowledge of the state language
and legal sources of income. Article 19 sets out the
grounds for the loss of citizenship, including in the
case of voluntary acquisition of another citizenship
or submission of false information when applying for
Ukrainian citizenship. This approach underscores the
importance of citizenship as a measure of the full le-
gal integration of a person.

Administrative procedures for obtaining tempo-
rary and permanent residence permits are quite com-
plex and lengthy, which can create significant barri-
ers to the exercise of foreigners’ rights, in the field
of work or education (Alexandrov, 2019). Although
they formally have the right to work and study, long
waits for a decision can limit access to these oppor-
tunities. In addition, there are no specialised integra-
tion programmes for foreigners and stateless persons
in Ukraine, which makes it difficult for them to adapt
to the country’s socio-economic environment.

In the United States, the legal status of foreigners
and stateless persons is shaped by federal regulations
and the principle of equal protection of rights en-
shrined in the Fourteenth Amendment to the Consti-
tution of the United States'. This document guaran-
tees equal access to justice and basic social services
to all persons, regardless of citizenship. Foreigners
are entitled to all socio-economic rights, includ-
ing the right to work and access to educational and
healthcare services, but this is preceded by a complex
process of obtaining permanent residence. Political
rights also remain the exclusive prerogative of citi-
zens, which underscores the importance of citizen-
ship as a factor for full integration.

The US legislation emphasises support for refu-
gees and stateless persons through the provisions of
the Refugee Act® According to Section 207 of this
law, refugees have access to educational and voca-
tional programmes, as well as social services that fa-
cilitate their rapid adaptation. They have the right to
employment and housing allowances, as well as the
possibility to appeal administrative decisions through
the judicial system, which guarantees an additional
level of legal protection.

Naturalisation procedures in the United States
are more flexible than in Ukraine. The principle of
birthright citizenship (jus soli), enshrined in the Four-
teenth Amendment to the Constitution of the United
States®, grants citizenship to all persons born in the
country, regardless of the citizenship of their parents.
Naturalisation for adults is subject to several condi-
tions, such as passing an English language test and
knowledge of the fundamentals of the constitutional

system. This ensures a more inclusive approach to
citizenship, facilitating the integration of new gener-
ations of foreigners into social life.

A comparison of the legal regulation of the status
of foreigners and stateless persons in Ukraine and the
United States reveals important differences in public
policy priorities and approaches to the integration
of these persons into society. One of the features of
the American system is the emphasis on flexibility of
procedures and the creation of conditions for rapid
integration through extensive social programmes and
legal protection mechanisms (Ruble, 2020). This is
manifested in access to legal instruments, such as the
possibility of appealing administrative decisions in
court, which contributes to the stability of the legal
status of foreigners.

The Ukrainian model, centred around clear ad-
ministrative procedures, is more focused on the for-
mal determination of the status of persons, but the
lack of integration tools limits their social inclusion.
In the United States, due to the developed refugee
support system, integration measures are compre-
hensive, which allows for a focus on the active in-
volvement of these persons in public life. In Ukraine,
however, priorities are shifted towards strengthening
control over compliance with migration legislation,
which sometimes creates additional barriers for for-
eigners and stateless persons (Buhaichuk et al., 2021).

The integration of foreigners and stateless per-
sons in Ukraine requires a re-examination of priori-
ties with a focus on developing support programmes
similar to those in the United States. While the United
States has long implemented social and profession-
al programmes to integrate such persons, Ukraine
needs to develop the infrastructure to provide social
support and adaptation at the legislative level.

In the context of the Romano-Germanic legal
family, to which Ukraine belongs, personal data pro-
tection is an important element of the legal status of
an individual. The Law of Ukraine No. 2297-VI “On
Personal Data Protection” envisages a comprehen-
sive system that regulates the processing of personal
data by both public and private entities. This reflects
the general trends in legal regulation in Romano-Ger-
manic countries, where the universality of norms
and clarity of legal standards are key principles. The
mandatory consent to data processing enshrined in
Article 6 of the Law reflects the desire to ensure legal
predictability and privacy protection. However, in
practice, this approach faces challenges due to insuf-
ficient oversight and lack of institutional support for
implementation.

! Constitution of the United States. (1787, September). Retrieved from https://www.archives.gov/founding-docs/constitution.
2Refugee Act. (1980, March). Retrieved from https://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-94-Pg102.pdf.

3 Constitution of the United States. (1787, September). Retrieved from https://www.archives.gov/founding-docs/constitution.

4 Law of Ukraine No. 2297-VI “On Personal Data Protection”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2297-17.
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Another aspect that affects the effectiveness of
the regulation is the lack of sufficient compensa-
tion mechanisms for breaches of privacy standards.
Although Article 8 of the Law of Ukraine No. 2297-
VI “On Personal Data Protection” guarantees indi-
viduals the right to access their data and the pos-
sibility to correct or delete inaccurate information,
in practice citizens often face bureaucratic barriers.
This indicates that formal compliance with European
standards does not always mean that individuals can
protect their rights. In Ukraine, personal data protec-
tion remains a part of the broader legal status of indi-
viduals but requires stronger control to ensure more
effective application of the rules.

The US personal data protection system, which is
a member of the Anglo-Saxon legal family, is based
on a decentralised and sectoral approach. In this
model, privacy protection is regulated by different
laws depending on the area of activity. For exam-
ple, Section 552 of the Privacy Act? sets out rules for

government agencies, focusing on transparency and
accountability of data processing. At the same time, it
does not apply to the private sector, where other sec-
toral laws, such as the Health Insurance Portability
and Accountability Act® or the Gramm-Leach-Bliley
Act* (1999), are in force. This approach reflects the
general tendency of Anglo-Saxon law to be flexible
and adaptable to the needs of individual industries.
State laws, such as sections 1798.100-1798.199
of the California Consumer Privacy Act®, further
strengthen consumer protection by providing individ-
uals with the ability to request the deletion of their
data and control its processing. This approach helps
to strengthen the legal position of individuals, but at
the same time creates legal fragmentation due to the
lack of a unified national standard. This emphasises
the importance of individual responsibility for the
protection of individual rights and the availability of
effective enforcement mechanisms, which is a charac-
teristic feature of the Anglo-Saxon system (Table 2).

Table 2. Comparison of approaches to personal data protection: Ukraine and the USA

Aspect

Ukraine

USA

Form of regulation

A single law for all areas

Sectoral laws for different industries

Centralisation of norms

High (single control system)

Low (several levels of regulation)

Management approaches

Limited powers of supervisory authorities

Strong control through the judiciary

Sanctions for violations

Insufficiently specific

Severe sanctions in certain areas (e.g.,
healthcare and finance)

Right to rectification and deletion of data

Provided for, but implementation is

Wide opportunities through state laws

difficult
. There are no special mechanisms for There are controls in place, such as in the
Protection tools for consumers . . . o
consumers California Consumer Privacy Act®.
A . L There are no effective compensation Possibility of compensation through
Availability of compensation for violations - P Y Pe g
mechanisms lawsuits

Flexibility for business

Limited due to strict regulatory
requirements

High, thanks to flexible regulation in
different states

Source: compiled by the author based on Law of Ukraine No. 2297-VI “On Personal Data Protection”7 and

Privacy Act®

Based on the data shown in table 2, it is possi-
ble to argue that the desire for unified regulation in
Ukraine is evident, where all entities, regardless of
their field of activity, must comply with the same
rules, which is in line with the principle of formal-
ism inherent in the Romano-Germanic system, but
the imperfect supervision and sanction mechanisms
make it difficult to achieve effective protection. In
the United States, the decentralised approach of the

Anglo-Saxon system provides flexibility and adap-
tation to the needs of specific industries. However,
such fragmentation creates legal uncertainty and
can make it difficult to enforce rights, especially
when data subjects interact with companies oper-
ating in different jurisdictions. However, greater
opportunities for challenging violations through the
courts and the availability of effective control tools
through laws such as the California Consumer Privacy

! Law of Ukraine No. 2297-VI “On Personal Data Protection”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2297-17.
2 Privacy Act. (1974, December). Retrieved from https://www.justice.gov/opcl/privacy-act-1974.
3 Health Insurance Portability and Accountability Act. (1996, August). Retrieved from https://www.cdc.gov/phlp/php/resources/health-

insurance-portability-and-accountability-act-of-1996-hipaa.html.

4 Gramm-Leach-Bliley Act. (1999, November). Retrieved from https://www.ftc.gov/legal-library/browse/statutes/gramm-leach-bliley-act.
5 California Consumer Privacy Act. (2018, September). Retrieved from https://oag.ca.gov/privacy/ccpa.

6 Ibidem, 2018.

7 Law of Ukraine No. 2297-VI “On Personal Data Protection”. (2010, June). Retrieved from https://zakon.rada.gov.ua/laws/show/2297-17.
8 Privacy Act. (1974, December). Retrieved from https://www.justice.gov/opcl/privacy-act-1974.

Scientific Journal of the National Academy of Internal Affairs, 29(4)

82




Mirzoian

Act! strengthen the position of the individual and in-
crease the level of responsibility of data controllers.

At the same time, in both systems, personal data
protection is essential to the legal status of individu-
als. In Ukraine, this necessity is caused by the desire
to integrate into the European legal space and ensure
an adequate level of privacy protection, while in the
United States, the emphasis is on individual rights
and accountability of data processing subjects.

Thus, Ukraine and the United States, as represent-
atives of different legal systems (Romano-Germanic
and Anglo-Saxon, respectively), have significant dif-
ferences that affect the models of legal regulation of
the concept and essence of an individual. In Ukraine,
legal status is ensured through clear codification and
centralised regulation, which contributes to legal cer-
tainty and stability, but limits the flexibility of the
system. At the same time, the US system is based on
case law and decentralised regulation, which allows
for rapid adaptation to new challenges but creates a
risk of legal uncertainty due to different approach-
es at the state and federal levels. Each model has
strengths and weaknesses: the Ukrainian system pri-
oritises stability and administrative control, while
the US system emphasises litigation and individual
responsibility, which creates a more dynamic legal
framework for protecting the rights of individuals.

m Discussion

Different legal families — the Romano-Germanic fam-
ily, to which Ukraine belongs, and the Anglo-Saxon
family, represented by the US system — have signif-
icant differences in their approaches to the forma-
tion of the legal status of an individual. Ukraine uses
centralised codification and a unified system of rules,
while the US uses a flexible approach through a com-
bination of case law and sectoral regulation. These
different models provide unique features in the pro-
vision and regulation of legal status, which is the ba-
sis for the following discussion of the significance of
these results, their importance and consistency with
existing scholarship.

Different priorities may be chosen concerning the
legal status of an individual, which directly depends
on the legal family In Ukraine, the results showed
that formalism and clear regulation are key charac-
teristics of the legal status of an individual, which
is consistent with the findings of G. Milios (2020),
who noted that the Romano-Germanic legal system
favours strict codification to ensure legal certainty.
Instead, the US uses a decentralised approach, where
case law largely shapes the legal status of an indi-
vidual, which confirms the observation of I. Wur-
man (2022), studied the impact of case law on the

regulation of the rights of individuals. This distinc-
tion is important because it indicates different ways
of achieving legal predictability: in Ukraine, it is en-
sured through a unified system of rules, and in the
United States, through the flexibility of case law.

The legal systems of Ukraine and the United
States reflect different approaches to ensuring the
legal status of individuals. The Ukrainian system,
based on centralised administrative regulation, guar-
antees stability and predictability, which is consist-
ent with the findings of D. Grimm (2020) regarding
the importance of the doctrine of fundamental rights
for the formation of a unified legal culture and ensur-
ing the stability of legal regulation. In contrast, in the
United States, where case law plays a key role, legal
status is shaped by the adaptability of case law. This
correlates with the position of S. Watson (2020),
who notes the influence of Roman law on the West-
ern legal tradition, emphasising the importance of
flexible approaches to the protection of rights. The
results show that the Ukrainian system, although it
ensures clarity and uniformity of law enforcement,
may be less effective in responding quickly to new
social challenges. In contrast, the US system, due to
its flexibility, allows for more effective adaptation to
changes, although this sometimes creates legal heter-
ogeneity between states.

Approaches to the protection of the political
rights of individuals in the legal systems of Ukraine
and the United States differ significantly, which af-
fects the formation of their legal status. The analysis
shows that the Ukrainian system relies on strict reg-
ulation, restricting foreigners’ participation in elec-
tions and access to public service, which is consistent
with the findings of J. Baumler (2020) on the need to
restrict political rights to maintain stability in mul-
ti-level democracies such as Germany. However, in
the United States, the political rights of foreigners
are regulated more flexibly, which is confirmed by
P. Collins (2020), who emphasises the possibility of
foreigners’ participation in local elections in some
states. This is not consistent with the Ukrainian ap-
proach, as centralised regulation is aimed at main-
taining homogeneity. The reason for these differ-
ences lies in the differences in historical traditions:
The United States, as a federal state, allows states
to set their own rules, while Ukraine has a unitary
approach to preserve political stability.

The study also highlighted the different approach-
es to determining the legal capacity of an individual
in the legal systems of both countries. In Ukraine,
legal capacity is regulated by clear rules and age lim-
its, which is in line with the findings of A. Phelan
& P. Rickard-Clarke (2020), who emphasise the

! California Consumer Privacy ACt. (2018, September). Retrieved from https://oag.ca.gov/privacy/ccpa.
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importance of stable, person-centred approaches to
protecting the rights of persons with diminished ca-
pacity, including older people. In the United States,
legal capacity is determined at the state level, which
allows for flexibility and consideration of local cir-
cumstances. According to B. Eyraud (2021), this en-
sures a more sensitive response to specific cases, for
example, in the context of dementia, but at the same
time can create heterogeneity in the application of
the rules. The analysis shows that the Ukrainian sys-
tem ensures predictability and uniformity for all cit-
izens, while the American model allows for a more
adaptive approach to addressing capacity issues, but
at the expense of an increased risk of legal discrepan-
cies between states.

Different levels of access to labour rights are also
a significant difference between the analysed legal
systems. In Ukraine, employment opportunities for
foreigners are limited and are accompanied by com-
plex administrative procedures, which is confirmed
by K. Reid et al. (2020), who noted a high level of bu-
reaucracy in this area. In the US, the system is more
open to foreigners. J. Shannon and R. Hunter (2020)
argue that the Civil Rights Act! significantly improved
access to employment for all, including foreigners,
by removing discriminatory barriers. However, this
claim is inconsistent with the analysis, which shows
that access to employment in the US still faces limi-
tations, such as the complexity of employment pro-
cedures in different states and dependence on local
regulations. The Ukrainian system, while requiring
reforms, demonstrates less flexibility, indicating the
need to reduce administrative barriers for foreigners.

Ukrainian legal regulation relies on providing
stability and predictability through codified rules and
clearly defined procedures, which is in line with the
trends of the Romano-Germanic legal tradition. This
correlates with the findings of C. Giinzl (2021), who
emphasises the importance of codification for main-
taining legal stability. At the same time, the results
of this study do not fully agree with the statements of
L. Walker et al. (2020), who emphasise the benefits
of the flexibility of the American legal system. The
analysis shows that although flexibility does allow
the American system to adapt to changes in social
and economic conditions, it also creates risks of un-
even application of rules between states, which can
reduce the predictability of legal regulation. Thus,
the Ukrainian model provides stability, but is less
adaptive to new challenges, while the flexibility of
the American system is accompanied by an increased
risk of legal uncertainty.

The role of administrative control in ensuring
the legal status of individuals in Ukraine is carried
out through centralised supervisory bodies, which is
|

in line with the traditions of the Romano-German-
ic legal family. This confirms the conclusions of
J. Olszanowski (2020), who, analysing the model of
administrative supervision in Poland, emphasises that
a centralised approach contributes to the stability of
legal regulation, which is also relevant for Ukraine.
In contrast, in the United States, where enforcement
is provided by the judicial system, flexibility and
adaptability are preferred. As noted by S. Legarre
& C. Handy (2020), in states that retain elements of
civil law, the combination of judicial precedent and
clear administrative rules allows for more effective
regulation of the legal status of individuals. Howev-
er, the conclusions of S. Legarre & C. Handy, who
emphasise the benefits of combining the flexibility
of judicial precedent with clear administrative rules,
are not consistent with the results of the study. The
analysis shows that such flexibility while promoting
an individual approach, can lead to legal uncertainty
due to different applications of the rules in different
states, while in Ukraine, centralised control ensures
stability and uniformity of legal regulation.

The sectoral approach to personal data protection
in the United States allows for the specifics of each
industry to be considered, creating flexible regulato-
ry mechanisms. As noted by L. Bradford et al. (2020),
such a system ensures an adequate level of protec-
tion in high-risk areas, including healthcare. Howev-
er, the results of the study show that this flexibility
can lead to fragmentation and uneven data protec-
tion, which makes effective oversight difficult. The
universal approach used in Ukraine provides stability
and predictability through a single regulatory frame-
work. This correlates with the findings of W. Kerber
& K. Zolna (2020), emphasising the importance of
uniform regulation for legal stability. At the same
time, the results also highlight that a one-size-fits-all
model may be less effective in responding quickly to
the specific needs of different industries.

The analysis of the legal status of stateless per-
sons and refugees revealed significant differences
between the systems, especially in terms of integra-
tion support. In the United States, adaptation pro-
grammes play an important role in ensuring social
integration and maintaining security. As noted by
L. Roots (2021), US migration policy is based on a
comprehensive approach that combines legal pro-
tection with social measures. However, the analysis
shows that even with this approach, the effective-
ness of these programmes may depend on region-
al differences and limited funding, which reduces
their overall effectiveness. Instead, the statement of
E. Puspoayu et al. (2020) seems to be debatable, as
they emphasise the sufficiency of basic legal protec-
tion in line with international standards, but do not

! Civil Rights Act. (1964, July). Retrieved from https://www.archives.gov/milestone-documents/civil-rights-act.
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address the need for social programmes for long-term
integration. The analysis shows that the Ukrainian
model, which focuses only on legal status, is signif-
icantly inferior to the American model in providing
comprehensive support that includes social aspects.

Thus, the identified features indicate that the for-
mation of the legal status of an individual has charac-
teristic differences relating to the conditions of devel-
opment of different legal systems. Comparison with
the works of other researchers confirms that the Ro-
mano-Germanic system seeks to ensure stability and
predictability, while the Anglo-Saxon system focuses
on flexibility and adaptability.

m Conclusions

The most significant difference in the Ukrainian sys-
tem is its focus on centralised regulation, which is
designed to provide clarity and predictability for cit-
izens through a single codified approach. This pro-
vides stability to the legal environment but reduces
the flexibility to quickly adapt to new societal needs
and changes. The American system, by contrast, re-
lies more on judicial precedents and the capabilities
of individual states, which facilitates the creation of
different legal solutions following local circumstanc-
es and increases the scope for individual approaches.
However, this also causes legal heterogeneity, which
can create obstacles to the exercise of citizens’ rights
in different states.

Access to political rights in Ukraine for foreign-
ers is much more restricted compared to the US ap-
proach, where states have the right to set individ-
ual conditions for foreigners to participate in local
elections. The Ukrainian approach to legal capacity
is based on fixed age limits, which ensures predict-
ability but limits the possibility of an individual-
ised approach, as observed in the US system, where
states have the right to adapt the relevant rules. At
the same time, in the United States, the area of la-
bour rights and refugee support is more open to for-
eigners. In Ukraine, however, this area is subject to
stricter regulation, focused on legislative restrictions,
which limits the opportunities for foreigners to in-
tegrate into the country’s social life and economic
relations. The Ukrainian system focuses on national

m References

interests and legal stability, which creates a stable
environment but also hinders the development of
more flexible approaches that are needed to adapt to
new socio-economic conditions. The American sys-
tem, which emphasises individual rights and social
inclusion, accommodates local needs in terms of la-
bour rights and refugee support, with each state free
to set regulations. This facilitates the integration of
foreigners but makes it difficult to implement a uni-
fied policy on the legal status of individuals at the na-
tional level, which creates difficulties for the exercise
of rights in different jurisdictions.

Each of the legal systems forms the legal status
of an individual based on specific control and man-
agement mechanisms, which create certain unique
features. In the Ukrainian legal system, the main in-
strument is centralised supervision by state author-
ities, which ensures the uniform application of the
rules throughout the territory. At the same time, this
approach limits the possibility of rapid adaptation at
the local level, which reduces flexibility in address-
ing specific situations. In the United States, the ju-
dicial system plays a key role in ensuring the legal
status of individuals, allowing for prompt resolution
of issues and providing an individualised approach.
This dependence on judicial practice increases the
adaptability of the legal system but may create dif-
ferences in legal regulation between states.

Thus, the comparative analysis of the legal systems
of Ukraine and the United States has revealed unique
approaches and peculiarities in the formation of the
legal status of an individual in each country. Howev-
er, the focus on two countries is a certain limitation of
the study, which narrows the scope of comparison. In
further research, it would be advisable to expand the
sample of analysed countries in different legal families
to obtain a more comprehensive picture of approach-
es to regulating the legal status of an individual.
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m AHOoTanis. J[oc/tiakeHHs 6yJ10 IPOBEIeHO 3 METOI KOMILJIEKCHOTO aHaJli3y 0cobIMBocTel popMyBaHHs Ta
peryJiloBaHHA IPaBOBOTO cTaTycy pizuuHol ocodbu B YkpaiHi i CIIA sk npeacTaBHUKIB pOMaHO-repMaHChKO1
Ta aHIJIOCAKCOHCHKOI IPaBOBUX CHCTEM BiAINOBiAHO. 3MiliCHEHO MOPIBHAJIBHUII aHaJli3 3aKOHOAABUYUX
aKTiB i HOPMAaTUBHHUX I[IOJIOXEHb, SKi BCTAHOBJIIOIOTh NPABOBUU cTaTyc Gi3MYHUX OcCibd y 3a3HaueHUx
KpaiHax, JOCJiAXeHO OCOOJIMBOCTiI 3aKOHOAABUOTO peryJiloBaHHA B Lill cdepi. 3’sAcoBaHO, 0 B YKpaiHi
npaBoBull craTtyc GisnuHUX 0Cib I'PYHTYETHCA HA €AMHOMY IIeHTpasli3oBaHOMY MigxoAi, Ae cTabisIbHICTh i
YiTKiCTh HOPM CHPHAIOTh NPaBOBill nependauyBaHocTi. Lle mosArae B CyBOpUX MpaBUJjaX, L0 CTOCYIOThCA
YiTKOTO BHM3HauYeHHA BiKOBUX MeX Hi€34aTHOCTI Ta CKJIQQHUX Ipolledyp AJiA iHo3eMIliB i 6ikeHIiB y cdepi
TpygoBux mpas. ¥ CIIIA mpaBoBuii cratyc 6e3mocepeHbO 3aJIEXXKUTh BiJl CyZIOBOI MPAaKTHUKU U 3aKOHIB,
AKi pi3HATHCA B KOXKHOMY HITaTi, IO Ja€ 3MOTy afanTyBaTH MHiaxid A0 MiclieBux ocobiuBocTeil. ¥ cdepi
TPYJOBUX IpaB i MiATPUMKH OiXeHIiB aMepHKaHCbKa CHCTeMa 3aBJSAKH FHYYKOCTi 3abe3leuye iHO3eMIAM
MIUPII MOXJIMBOCTI AJIA IMpalleBJIallITyBaHHA Ta IBUAKOI aganTailii. CygoBa mia3BiTHicTh y CIIA Hamae
MOXJIUBICTh OJipa3y pearyBaTu Ha IOpYIIeHHA MOpaB, HAaTOMICTh I[eHTpa/Ii30BaHMI HarjAd B YKpaiHi
rapaHTy€ OJHaKOBe 3aCTOCYBaHHA HOPM Vy Bcill kpaiHi. B YkpaiHi TakoX 4iTKO perjiaMeHTOBAaHO HOPMU
L[0JI0 3aXUCTy NepCOHAJIbHUX JaHUX, 1[0 3a0e3neuye BUCOKUN piBeHb KOHQiAEHI[ilTHOCTi, BOJHOYAC CTBOPIOE
MeBHi CKJIaJHOINII B AOCTYIi A0 iHpopmariii aa disuunux ocid. KpiMm Toro, BaxxJiMBUM acleKTOM € CyBOpe
peryJioBaHHA NOJIITUYHUX NPaB, AKe 0OMeXye MOXJINBOCTI y4acTi iHO3eMIliB y Jep>XaBHOMY YIIPaBJIiHHI,
aKIeHTyI4YM Ha IpiopuUTeTi Hal[ioHaJIbHOI Oe3neku U cTabijbHOCTi. OTpuMaHi pe3yabTaTU € BaKJIMBUMU
AJIA 4iTKOI XapaKTepHUCTUKHU Ta BU3HA4YeHHA po30ikHOCTell y (popMyBaHHi IpaBoBOro craTycy (izudHOl
ocobu, M0 BTIJIIOETHCSA B HAJlaHHI NpiopuTeTy CcTabisIbHOCTI 11 mepeA0adyBaHOCTI B YKpPAIHCHKil CUCTeMi Ta
30cepe/iKeHHi Ha aJalTUBHOCTI 11 iHAUBiAyaJbHUX IIPaBax B aMepPUKaHChKIN

m KuouoBi ciioBa: oOmexeHa [i€3maTHICTh; aHTHMAMCKPHMIHAIiMHA HOpMa; Koaudikallis, iHTerparis
MpalliBHUKIB 3 iHBaJIiAHICTIO; JelleHTpaJTi3arisa
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m Abstract. The study focused on clarifying the principal issues concerning the origin of the Permanent
Court jurisdiction, concentrating on its sources, constraints, state recognition, exclusive authority to ren-
der advisory opinions, legal nature and purpose. The study used a comprehensive approach, including an
analysis of historical documents, statutes, and regulations of the Permanent Court. The research has dis-
cerned distinctive elements of this body’s jurisdiction and its involvement in shaping the international legal
framework. A comparative analysis of advisory opinion mechanisms in different legal systems was con-
ducted, which allowed identifying the peculiarities and uniqueness of the Permanent Court’s approach. The
research determined that the authority of the Permanent Court was characterised by flexibility, allowing
states to determine the level of its binding nature. Its advisory jurisdiction was an innovative mechanism
that contributed to the effective functioning of the League of Nations by developing valuable legal solu-
tions. Although the advisory opinions were not binding, they had considerable authority and significance
for the development of international cooperation. The advisory jurisdiction was established independently
of other legal systems, which emphasised its uniqueness. The research has established that the Permanent
Court has significantly contributed to the evolution of jurisprudence and methods of peaceful conflict
resolution. Its experience and practice have laid the foundation for the modern system of justice and the
fundamental principles of law, promoting cooperation and mutual understanding in international relations.
This study’s practical significance is found in its examination of the Permanent Court’s role in advancing
international justice and peaceful dispute resolution mechanisms, which may inform enhancements to con-
temporary legal systems and international relations

m Keywords: competence of judicial bodies; global relations; advisory jurisdiction; settlement of international
disputes; advisory opinion

= Introduction

The examination of the jurisdiction of the Permanent
Court of International Justice (PCIJ) has facilitated
an understanding of the operational dynamics of
this historically significant institution, as well as the
evolution of international justice principles and their
influence on contemporary legal frameworks. The
examination of the PCIJ’s jurisdiction is especially

pertinent given the contemporary challenges posed
by globalisation, the increasing frequency of interna-
tional conflicts, and the necessity for efficient legal
conflict resolution. Understanding the jurisdiction of
the PCLJ is also important for exploring the relation-
ship between law and state sovereignty. The PCLJ op-
erated in an era when the notion of state autonomy
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was dominant in global relations. An analysis of how
the PCLJ balanced the importance of guaranteeing
effective international justice with respect for the
principle of non-interference in the internal affairs of
states can provide valuable lessons for contemporary
international tribunals dealing with similar challeng-
es in today’s multipolar world. The PCLJ ceased to
operate in 1946, its legacy remains relevant today.
The legal principles and procedures established by
the PCLJ have become the basis for many modern in-
ternational judicial institutions.

International judicial bodies derive their author-
ity and operational scope from jurisdiction, accord-
ing to J.A. Hofbauer’s (2020) analysis. It determines
which cases the court has the right to consider, which
decisions it can make and which legal rules it can ap-
ply. The jurisdiction of the PCIJ was delineated in the
Statute of the Court! and many international accords,
although it has also altered throughout the Court’s
operations, influenced by worldwide occurrences
and the progression of law.

M.C. Bassiouni (2024) conducted a comprehen-
sive examination of the draft criminal code and stat-
ute for the tribunal, emphasising the necessity to
enhance mechanisms for addressing crimes. This re-
search represents a significant advancement in crim-
inal law, as the author has meticulously analysed the
procedures of culpability for international crimes,
specifically genocide and crimes against humanity.
E. Strauss (2022) analysed how NGOs influence judi-
cial systems through social movements that advance
human rights and justice, potentially enhancing in-
ternational tribunal effectiveness.

J.J. Crawford et al. (2023) examined both the
court’s judicial and advisory jurisdiction, focusing on
how these functions help to ensure the peaceful res-
olution of disputes. The study also emphasised the
importance of the International Court in strength-
ening the legal order through the development of
law. M.J. Oyarzabal (2024) proposed to review the
existing procedure for the election of judges to the
International Court, focusing on the need for reforms
to increase transparency and fairness. The author de-
veloped recommendations for reforming the process
without amending the statute, in particular through
better control by the international community and
more transparent appointment of judges.

The study by S. Fobbe (2022) presents unique cor-
pora of judgments for the International Court and the
PC1J, which provide new opportunities for empirical

analysis of legal decisions. The Article compares the
jurisdictional functions and the impact of both courts
on the development of law, in particular, the format
and content of their decisions. H.A. Ikonomou et
al. (2023) focuses on the diplomatic efforts and legal
initiatives of the Scandinavian states, which played
an important role in shaping legal norms through the
PCLJ. The authors demonstrate how these nations
have employed diplomacy to influence the legal
framework, highlighting the significance of the PCIJ
as both a diplomatic and legal tool.

Despite a significant number of studies on the
PClJ, this topic remains insufficiently studied in le-
gal science. This is especially true of jurisdictional
issues, which have not yet received a comprehensive
and in-depth analysis in Ukrainian research. This gap
in scientific knowledge creates the need for a study
that would take into account both foreign experience
and the specifics of the Ukrainian legal system and its
integration into the world.

= Materials and Methods

This scientific work is founded on the examination of
primary documents that directly document the oper-
ations of the PCLJ, such as the Statute of the Perma-
nent Court?, as well as the Covenant of the League of
Nations®, Sixteen report of the Permanent Court of
International Justice (1945). These materials enabled
the investigation of the origins of advisory jurisdic-
tion from its inception to its codification in the Stat-
ute?, as well as an understanding of how the Court
interpreted and applied the pertinent provisions in
specific cases, the arguments employed to justify its
positions, and the implications of these conclusions
for international law and interstate relations.

An integral part of this scientific work was the
analysis of the works of leading legal scholars of the
period under study of the first half — mid-twentieth
century, in particular, M.O. Hudson (1923; 1931,
1943), A.H. Feller & E.W. Allen (1933), N.W. Row-
ell (1933), H. Lauterpacht (1993). Their works creat-
ed a theoretical basis and reflected various views on
the place and significance of advisory jurisdiction in
the system of law. This allowed for a comprehensive
understanding of the context and issues of this insti-
tution through the prism of its vision during the pe-
riod of direct functioning of this court and its impact
on subsequent international institutions.

A comparative analysis was carried out to identi-
fy the common and distinctive features between the

! Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read
2 Ibidem, 1929..

3 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.
4 Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read.
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advisory jurisdiction of the PCLJ and similar mech-
anisms in national legal systems and other interna-
tional institutions. The experience of France and the
United Kingdom, which have institutions that pro-
vide advisory opinions, as well as other organisations
such as the Universal Postal Union and the Interna-
tional Civil Aviation Organisation (ICAO), was stud-
ied. This made it possible to assess the uniqueness
and specificity of the PCIJ advisory jurisdiction in the
context of other legal systems, as well as to identify
potential sources of its formation and borrowing.

This study involved such key methods as histor-
ical and genetic analysis, process tracing and com-
parative legal analysis. The historical and genetic
analysis allowed us to trace the formation of the
jurisdiction of the PCIJ in the context of historical
events and political processes of the time, identify
the factors that influenced its formation and develop-
ment, and find out how the attitude of states and the
scientific community towards it has transformed. The
legal analysis was aimed at studying the legal norms
governing the jurisdiction of the PCIJ and their in-
terpretation by the Court, which allowed defining
the legal framework and boundaries of this institu-
tion, as well as analysing specific cases such as The
Mavrommatis Palestine Concession', “Case of the
S.S.” Wimbledon”?, “Status of the Eastern Carelia”,
“Legal Status of the Eastern Greenland” (1933), in
which it was applied, including the first request for
an advisory opinion on the legality of the admission
of a delegate from Dutch workers and the Eastern
Karelia case, where the Court determined the limits
of its competence. The comparative legal approach
has helped to identify similarities and differenc-
es between the jurisdiction of the PCIJ and similar
mechanisms in national legal systems and other in-
ternational organisations, which has contributed to a
deeper understanding of its features and significance
in the evolution of law.

m Results and Discussion

The alteration of political foundations, emerging
economic challenges confronting the international

community at regional and sub-regional tiers, a
transformation in the trajectory of international rela-
tions, and intensifying conflicts among states — these
factors, perpetuating existing trends, have culminat-
ed in the establishment and enhancement of inter-
national relations. The creation of the PCIJ was a
significant advancement in the ongoing endeavour
to devise mechanisms for the peaceful resolution of
international conflicts (Arhire, 2023).

The establishment of the PCIJ originated from
the 1919 Paris Convention® on air navigation regu-
lation. Article 14 of the Covenant of the League of
Nations® to create an International Court for dispute
resolution (Hudson, 1943). A key debate centred on
jurisdiction, leading to a compromise where gener-
al jurisdiction remained voluntary. States could only
bring disputes to the Court by mutual agreement.
However, Article 36 included an optional clause al-
lowing states to accept compulsory jurisdiction recip-
rocally through signed reservations.

Article 36 stipulated that the Court’s compulsory
jurisdiction could be limited to disputes of a legal na-
ture and applied to such categories of legal disputes
as: interpretation of international treaties, questions
of law, fact-finding (the Court may establish facts
that, if confirmed, may indicate a breach by a state
of its international obligations), and determination
of the amount of compensation. As of January 1,
1932, forty-seven nations had ratified the Protocol
on the mandatory jurisdiction of the Court, including
France, Belgium, Germany, Italy, Spain, Austria, and
Hungary. Some countries signed with reservations,
some without. The Protocol was in force between
thirty-six states (Rowell, 1933).

The origins of the Court’s jurisdictional authority
have profoundly impacted its functions. The Court’s
jurisdiction is founded on four principal categories of
documents. The first group included the Covenant’
and the Statute as amended in 19208%, according to
which the Court was empowered to resolve any dis-
putes submitted to it by the parties and to give opin-
ions. The second group of sources consisted of interna-
tional treaties and conventions®!®!!. A notable source

! Judgment of the Permanent Court of International Justice in Case “Greece v. Britain”. (1924, August). Retrieved from http://www.
worldcourts.com/ITIIIMII/eng/decisions/1924.08.30_mavrommatis.htm.

2 Judgment of the Permanent Court of International Justice in Case “S.S. “Wimbledon”: United Kingdom, France, Italy & Japan v.
Germany”. (1923, August). Retrieved from http://www.worldcourts.com/IITIMII/eng/decisions/1923.08.17_wimbledon.htm.

3 Advisory Opinion of the Permanent Court of International Justice in Case “Status of the Eastern Carelia”. (1923, July). Retrieved from
http://www.worldcourts.com/IIIIMII/eng/decisions/1923.07.23_eastern_carelia.htm.

4 Judgment of the Permanent Court of International Justice in Case “Legal status of the Eastern Greenland. Denmark v. Norway”. (1933,
September). Retrieved from https://worldcourts.com/pcij/eng/decisions/1933.04.05_greenland.htm.

5 Paris Convention. (1919, October). Retrieved from http://library.arcticportal.org/1580,/1/1919 _Paris_conevention.pdf.

6 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.

7 Ibidem, 1919.

8 Statute of the Permanent Court of International Justice. (1920, December). Retrieved from https://www.refworld.org/legal/constinstr/

lon/1920/en/57478.

 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.
10 Paris Convention. (1919, October). Retrieved from http://library.arcticportal.org/1580,/1/1919 _Paris_conevention.pdf.
11 General Postal Union. (1874, October). Retrieved from https://avalon.law.yale.edu/19th_century/usmu010.asp.
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of the Court’s jurisdiction was the General Act for the
Pacific Settlement of International Disputes?, enacted
by the League Assembly in 1928 and effective from
1930 for the governments that signed and ratified it.
This legislation pertains to all forms of international
conflicts. The last source that established the juris-
diction of the PCIJ was international agreements that
stipulated the resort to an alternative international
court (International Court of Justice, 2024). As not-
ed by N.W. Rowell (1933), such an appeal could be

made either in an agreement on the establishment
of another court or in another relevant document.
Such appeals could relate to jurisdictional issues,
decisions beyond the scope of authority (Permanent
Court of International Justice, 1945), or the merits
of the case. Table 1 summarises the main sources re-
lied upon by the PMC in exercising its jurisdiction.
These sources included both constituent documents
and international agreements that defined the Court’s
competence to resolve various categories of disputes.

Table 1. Sources of the jurisdiction of the Permanent Chamber of International Justice

Source

Description

Covenant of the League of Nations
and Statute of the PCIJ 19202

The court possessed jurisdiction to adjudicate all matters that the parties could submit to it.
The Covenant granted the Court the authority to resolve disputes and issue advisory opinions,
while the Statute of the PCIJ 19207 delineated the resolution of conflicts.

International treaties and conventions

It was assumed that certain disputes or questions in connection with them, arising between
countries, would be referred to the Court for consideration.

1928 General Act* (pacific settlement
of international disputes)

Covered all categories of international disputes.

International agreements

An appeal to another international court was envisaged.

Source: created by the author

To comprehend the importance of the Court and
the extensive array of topics under its jurisdiction,
it is prudent to consult the yearly reports, which in-
clude data on some treaties, conventions, and other
papers presented to the Court. The Sixteen report of
the Permanent Court of International Justice (1945)
documented over six hundred such sources. It is im-
portant to acknowledge that, under Article 34 only
states were participants in the proceedings. Nonethe-
less, a case initiated by a private individual could be
contemplated, contingent upon the Court acknowl-
edging that a state-endorsed a claim from its citizen
against a foreign state and, on behalf of its citizen,
pursued the proceedings as a matter of “international
character”. This was the circumstance in the matter
of “Greece v. Britain”®, where the Greek government
filed a lawsuit against the British government, ar-
guing that it had unlawfully failed to recognize the
rights belonging to Mavrommatis and demanding
monetary compensation. The British government
raised a preliminary objection to the Court’s jurisdic-
tion, contending that the matter involved a disagree-
ment between a Greek citizen and the British gov-
ernment, rather than a dispute between the United

Kingdom and another member of the League. None-
theless, the Court determined that while the case in-
itially included a conflict between Mavrommatis and
the United Kingdom, it subsequently evolved into an
international legal dispute owing to the involvement
of the Greek government, so transforming it into a
dispute between two sovereign states. Thus, when a
state commits to safeguarding the rights of its citi-
zen and commences international litigation on their
behalf, it is fundamentally defending its rights and
interests within the relations framework.

Having studied the Statute 1929° in terms of the
procedure for applying to the Court and initiating
proceedings, it is important to emphasize that Arti-
cle 40 of this document regulates the ways of sub-
mitting cases to the Court. Parties can bring matters
before the Court through either a special agreement
notification or a written application to the Registrar.
Both methods require specifying the dispute and par-
ties involved, with their consent to the Court’s ju-
risdiction. Alternative application procedures also
exist. This may constitute a unilateral statement by
any state asserting the right to commence proceed-
ings under the optional clause on the mandatory

! General Act (Pacific Settlement of International Disputes). (1928, September). Retrieved from https://cil.nus.edu.sg/wp-content/

uploads/2017,/08/1928-General-Act-of-Arbitration.pdf.

2 Statute of the Permanent Court of International Justice. (1920, December). Retrieved from https://www.refworld.org/legal/constinstr/

lon/1920/en/57478.
3 Ibidem, 1920.

4 General Act (Pacific Settlement of International Disputes). (1928, September). Retrieved from https://cil.nus.edu.sg/wp-content/

uploads/2017,/08/1928-General-Act-of-Arbitration.pdf.

> Judgment of the Permanent Court of International Justice in Case “Greece v. Britain”. (1924, August). Retrieved from http://www.
worldcourts.com/TIIIMII/eng/decisions/1924.08.30_mavrommatis.htm.
6 Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read.
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jurisdiction of the Court, or an application filed un-
der any treaty or convention that includes provisions
on the Court’s jurisdiction. An example, Denmark v.
Norway!, which was brought to the Court on 12 July
1931 on the basis of an optional reservation. The
subject of dispute in this case was the legal status
of Eastern Greenland. An illustration of proceedings
initiated on the basis of a treaty or convention is the
Wimbledon Case?. This case emerged during the Trea-
ty of Versailles, wherein the PCIJ addressed matters
concerning sovereignty, the incorporation of treaty
duties into domestic law, and jurisprudence pertain-
ing to the utilisation of international channels. The
Court proceedings may also be commenced at the re-
quest of the Council or the Assembly for an opinion.
Considering the aforementioned, a distinct and highly
contentious facet of the Court’s jurisdictional author-
ity was its ability to issue opinions (Trindade, 1945).

The preliminary draft of the Court’s Statute®, de-
veloped by the Advisory Committee of Jurists, stip-
ulated in Article 36 would issue advisory views on
any international subject or dispute presented by
the Council or the Assembly (International Court
of Justice, 2024). This provision has ignited intense
discussion over the alignment of advisory roles with
the primary objective of the judicial entity. Concerns
were raised that such powers could evolve into a sys-
tem of mandatory jurisdiction. As a result of these
disagreements and “the desire to avoid involving the
Court in an area that had no clearly defined inter-
national precedent and no foreseeable future” (Al-
jaghoub, 2005), the Assembly decided to remove the
advisory power from the Statute. The PCIJ quickly
resolved concerns about its advisory powers by de-
finitively establishing its authority to issue such opin-
ions in its first ruling.

The issue of advisory jurisdiction again proved to
be one of the most difficult during the development
of the PCIJ Regulations. In the 1924 Regulations,
jurisdiction was regulated by Articles 71-74. Thus,
the advisory jurisdiction was provided for in Arti-
cle 14 defined the relevant procedure. Statute 19294
were adopted and entered into force in 1936, which,
among other things, consolidated the established
practice of the PCLJ with regard to opinions. Articles
65-68 were added to the Statute, which confirmed
the provisions of the 1926 Rules of Court and estab-
lished rules and procedures for requesting and giving
advisory opinions. As for the procedure for applying
to the Court for an advisory opinion, according to

Article 65, “the question on which the advisory opin-
ion of the Court is sought shall be submitted in the
form of a written request signed by the President of
the Assembly, the President of the Council of the
League or the Secretary-General of the League on
behalf of the Assembly or the Council. The request
shall clearly state the question on which an opinion
is sought and shall be accompanied by all documents
capable of clarifying the question”. Upon receipt of
the request, the Court analysed it and decided wheth-
er it was appropriate to give an advisory opinion.
This decision was made at the Court’s sole discretion
and taking into account the special criteria set out in
the Protocol. In general, the clarification of the rules
for giving advisory opinions under the 1929 Proto-
col contributed to the clear, consistent and effective
performance of this important function of the Court,
and strengthened the role of the Court in promoting
the rule of law in international affairs, as noted by
M.O. Hudson (1931). During the entire period of its
active work from 1920 to 1946, the Court issued 27
advisory opinions, which dealt with a wide range of
problems, many of which were of international im-
portance. This is almost as many interstate disputes
as the Court considers. Therefore, the main and con-
troversial issue for many scholars and lawyers was
the legal nature of these opinions and the purpose
of their introduction. As noted by Judge M.O. Hud-
son (1931) in his report on the Court’s eight-year
work, an opinion is what it claims to be, i.e., adviso-
ry, and it is in no way a judgment under Article 60,
nor a judgment under Article 59. An essential addi-
tion was the description of the Court’s work, in which
M.O. Hudson (1931) drew attention to the number of
opinions given and the fact that the peculiarity of the
Court’s jurisdiction will be established as an impor-
tant part of its work.

The Permanent Court was the first judicial body
with such exclusive advisory competence. According
to many scholars, the purpose of introducing adviso-
ry jurisdiction was to assist the Council and Assem-
bly of the League in clarifying legal issues related to
disputes between states that were referred to it. The
paper by A. Aust (2010) highlights the significance of
advisory jurisdiction for the League of Nations, a pre-
dominantly political entity, which sought to mitigate
decision-making challenges by consulting the PCLJ
on judicial matters.

Since advisory jurisdiction was a new instrument
in the judicial system, like anything new, it was not

! Judgment of the Permanent Court of International Justice in Case “Legal status of the Eastern Greenland. Denmark v. Norway”. (1933,
September). Retrieved from https://worldcourts.com/pcij/eng/decisions/1933.04.05_greenland.htm.

2 Judgment of the Permanent Court of International Justice in Case “S.S. “Wimbledon”: United Kingdom, France, Italy & Japan v.
Germany”. (1923, August). Retrieved from http://www.worldcourts.com/IITIMII/eng/decisions/1923.08.17_wimbledon.htm.

3 Statute of the Permanent Court of International Justice. (1929, September). Retrieved from https://www.un-ilibrary.org/content/

books/9789210559096s003-c002/read.
4Ibidem, 1929.
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always clear and raised many questions. Lawyers, in
particular, the vast majority of them from America,
who were hesitant to join the Permanent Court pro-
tocol (Fitzmaurice & Tams, 2013), criticised this in-
novation and believed that revisiting old ideas about
the judicial system could undermine the credibility of
the Court, and preferred to limit the Court’s work to
traditional powers to resolve disputes between spe-
cific parties. The Senate’s apprehensions on potential
interference in domestic matters precluded the Unit-
ed States from joining the Permanent Court in the
1920s. President Roosevelt was denied by the Sen-
ate when he attempted to associate the United States
with the Permanent Court in 1935 (Jacoby, 1936).
However, it was not only American jurists who
held the position that advisory opinions could
not be part of the court’s functions due to their
non-binding nature. Judge Ch. De Visscher (1929)
also shared this view. As the advisory opinion was
merely the Court’s interpretation of certain contro-
versial issues, it prompted many jurists, including
the Court itself, to reflect on the binding nature of
the decisions and their significance as an element of
the judicial function. According to many research-
ers and lawyers, the key was the understanding of

the concept of “judicial function”. Judge M.O. Hud-
son (1931), who positively perceived the new pos-
sibility of the Court to give opinions, noted that the
term “judicial function” does not have a clear defini-
tion (Gisi, 2016). He outlined key judicial qualities
across legal systems: public decision-making, stake-
holder participation, thorough legal analysis with
reasoned judgments, objectivity, and impartiality.
Despite all the debate around the PCLJ, J. Host-
ie (2017) believes that in its final form, the PCILJ was
nothing more than the most powerful technocratic
advisory body at the disposal of the Council and the
Assembly. The debate over the jurisdiction of the
PCIJJ reflected a difficult balance between the need
for effective international justice and the need to
respect the sovereign rights of states. Proponents of
advisory jurisdiction emphasised its importance for
the functioning of the League, the development of
law and the promotion of the peaceful settlement
of disputes. Conversely, opponents articulated ap-
prehensions over the alignment of such jurisdiction
with the conventional court role, its non-binding
character, and the possibility of intruding into the
internal affairs of states. The main arguments of
both sides are presented in Table 2.

Table 2. Arguments for and against the advisory jurisdiction of the PCIJ

In favour of

Against

Promotion of the effective functioning of the League of Nations

Incompatibility with the traditional judicial function

Providing valuable legal advice

Non-binding nature of advisory opinions

Assistance in decision-making to political bodies

Undermining confidence in the Court

Facilitating the peaceful resolution of disputes

Possible intrusion into the domestic affairs of states

Development of international law

Lack of a clear precedent in law

Strengthening the rule of law

Risk of being used as a loophole for enforcement jurisdiction

Source: created by the author based on O. Spiermann (2005), M. Fitzmaurice & C.J. Tams (2013), K. Leeuwen

& M. Rasmussen (2021)

The history of the origin of advisory competence
is rather unclear, as this practice has not yet been ap-
plied in international bodies. A specific prototype of
an opinion exists within the national court systems
of numerous countries. In France, for example, there
was a body called the Conseil d’Etat, which, being
an executive body, also performed judicial functions.
However, in accordance with the Law of France “On
Tribunal of Conflicts™?, it was finally transformed into
the Court, which continued to exercise judicial func-
tions while maintaining its advisory role. In the United
Kingdom, the Judicial Committee of the Privy Coun-
cil, in accordance with the provisions of Section 4 of
the Judicial Committee Act 18332, was empowered to

provide the monarch with opinions on legal matters.
The monarch, in turn, could entrust this Judicial Com-
mittee with the consideration of any other matters
of his or her choice; and the Committee was then to
consider them and report to the monarch in the pre-
scribed manner. It is worth mentioning Article 15 of
the Universal Postal Convention of 9 October 18743,
which imposed on the International Bureau of the Uni-
versal Postal Union the obligation to provide opinions
on disputed issues at the request of the parties con-
cerned. In addition, the Paris Convention 1919* em-
powered the International Commission for Aeronauti-
cal Navigation, in accordance with Article 34, to give
opinions on matters those states could submit to it.

! Law of France “On Tribunal of Conflicts”. (1872, May). Retrieved from https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000521091.
2 Judicial Committee Act. (1833). Retrieved from https://www.legislation.gov.uk/ukpga/Will4/3-4/41/section/4.

3 General Postal Union. (1874, October). Retrieved from https://avalon.law.yale.edu/19th_century/usmu010.asp.

4 Paris Convention. (1919, October). Retrieved from http://library.arcticportal.org/1580/1/1919 Paris_conevention.pdf.
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Although there are similarities between the
mechanisms of advisory opinions in national legal
systems and certain international organisations, it is
challenging to assert that these mechanisms signifi-
cantly influenced the development of the jurisdiction
of the PCLJ (Sthoeger, 2023). As noted by M. Fitz-
maurice & C.J. Tams (2013), the diverse experience
of national legal systems was not decisive and did not
have a significant impact on this process. Moreover,
there is no evidence that this experience was system-
atically analysed during the drafting of the Statute.
Considering that the function has been a contentious
instrument in the Court’s operations, the majority of
justices have abstained from exercising this extraor-
dinary authority.

The Council approved the initial request for an
opinion on 12 May 1922. The issue was to the legali-
ty of the designated representative of Dutch workers
participating in the third session of the International
Labour Conference, as stipulated by Article 389(3)
of the Versailles Treaty'. The Court responded af-
firmatively, asserting that the stipulations of Arti-
cle 389(3) of the Treaty represent a highly desirable
yet challenging objective. The Dutch government has
exerted all possible efforts to secure an agreement
that optimally guarantees worker representation in
the nation. The government, having established an
accord with all the most representative industrial as-
sociations, appointed a workers’ delegate in collabo-
ration with those associations, which encompassed
the majority of the nation’s workforce.

The Council sent the Court’s ruling to the Direc-
tor of the International Labour Office, who then elab-
orated on its content in a report to the fourth session
of the International Labour Conference, emphasising
practical elements and recommendations that could
assist States. Despite the practical value of opinions,
there are cases when the Court cannot provide them.
In the case of Eastern Carelia?, the Court determined
that there are certain categories of matters on which
it should not give opinions, even if the Council re-
quests such an opinion. In 1923, upon receiving a
request from the Council for an opinion on the inter-
pretation of certain provisions of a peace treaty be-
tween Finland and Russia, the Court concluded that
it could not issue an opinion, as Russia had neither
acceded to the Court’s Statute nor accepted its juris-
diction, thereby requiring the consent of both parties
for such an opinion to be provided. States cannot be
compelled to resolve international disputes through

mediation, arbitration, or other peaceful means
without their consent - a key principle of state sov-
ereignty under international law. This category in-
cludes theoretical inquiries that are abstract and lack
practical application (though they may influence law
and policy), requests to determine future legislation,
questions that undermine the voluntary nature of in-
ternational judicial proceedings by attempting to by-
pass jurisdictional consent, and matters concerning
abstract Covenant® interpretation or states’ domestic
authority (Aljaghoub, 2005).

Thus, the jurisdiction of the PCIJ was charac-
terised by considerable flexibility, allowing states
to determine the degree of its binding nature. This
confirms the observation of M.O. Hudson (1943) em-
phasised the importance of the optional clause in ex-
panding the Court’s competence by allowing states
to voluntarily recognize its jurisdiction in certain
categories of disputes. At the same time, the study
showed that even in the absence of compulsory ju-
risdiction, the PCIJ was actively used by states to
resolve disputes, which demonstrates its authority
and trust in this judicial body. This observation com-
plements the findings of M. Aljaghoub (2005) and
M.O. Hudson (1923), who emphasise the importance
of voluntary jurisdiction in the activities of the PCIJ
and its impact on the development of law, demon-
strating that states were willing to use the PCLJ to
resolve disputes even without prior recognition of its
jurisdiction. Thus, it can be argued that the flexibil-
ity of the jurisdiction of the PCIJ contributed to its
effectiveness and accessibility for states wishing to
resolve their disputes peacefully, allowing them to
choose the most appropriate way of interaction with
the Court and thus contributing to the strengthening
of the legal order.

The jurisdiction of the PCILJ has emerged as a
unique instrument that enhances the operational ef-
ficacy of the League of Nations by offering significant
legal counsel on many matters. This is confirmed by
A. Aust (2010), who pointed out the importance of
advisory jurisdiction for the League of Nations as a
political body that needed legal expertise for deci-
sion-making. The research indicated that the opin-
ions of the PClJ, albeit their non-binding character,
possessed considerable authority and impact on the
development of international practice. This aligns
with H. Lauterpacht’s (1993) research, which high-
lighted the significance of international courts in
the evolution of law, particularly via their advisory

! Advisory Opinion of the Permanent Court of International Justice in Case “Designation of the Workers’ Delegate for the Netherlands
at the Third Session of the International Labour Conference”. (1922, May). Retrieved from https://jusmundi.com/en/document/other/
fr-designation-du-delegue-ouvrier-neerlandais-a-la-troisieme-session-de-la-conference-internationale-du-travail-requete-pour-avis-

consultatif-monday-22nd-may-1922.

2 Advisory Opinion of the Permanent Court of International Justice in Case “Status of the Eastern Carelia”. (1923, July). Retrieved from
http://www.worldcourts.com/IIIIMII/eng/decisions/1923.07.23_eastern_carelia.htm.
3 Covenant of the League of Nations. (1919, June). Retrieved from https://www.ungeneva.org/en/covenant-lon.
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functions. The decisions of the PCIJ have signifi-
cantly influenced the development of legal norms
and have bolstered the rule of law globally. This fact
demonstrates that the authority and influence of an
international court is not always determined solely
by the binding nature of its decisions, but may be
based on the quality and validity of the legal argu-
ments contained in its opinions.

An important conclusion of the study is that the
development of the jurisdiction of the PCLJ was au-
tonomous from other legal systems. This contradicts
some previous studies and underlines the uniqueness
and originality of this mechanism within the frame-
work of the PCLJ. As noted by M. Fitzmaurice &
C.J. Tams (2013), the BCP has independently devel-
oped this instrument, adapting it to the needs of the
community. This shows the PCLJ’s inventive capacity
to establish new methods for resolving international
disputes, significantly contributing to the evolution
of law and showcasing its leadership in advancing
international justice. This study’s analysis indicates
that the jurisdiction of the PCLJ, especially regard-
ing opinions, has been a topic of vigorous dispute
and contention. This was also pointed out by the
Court’s contemporaries, for example, A.H. Feller &
E.W. Allen (1933), who analysed the limits of the ju-
risdiction of the PCIE and its relationship with the
principle of state sovereignty. Of particular concern
was the possibility of using advisory jurisdiction to
circumvent the principle of voluntary participation
in international judicial proceedings, turning it into
an instrument of compulsory jurisdiction.

The European Court of Human Rights (ECHR) uses
the mechanism of advisory jurisdiction to develop
law in European countries. Although the ECHR judg-
ments are binding on the Council of Europe member
states, like the PCLJ, the court also performs an advi-
sory function, providing opinions at the request of the
Committee of Ministers of the Council of Europe. As
noted by J. Dute & T. Goffin (2024), the ECtHR active-
ly implements the legal standards developed since the
time of the PCIJ and enshrines them in its judgments,
influencing the legal systems of the member states.

The International Criminal Court (ICC) operates
under the Rome Statute, which defines its mandate to
try the most serious international crimes. Although
the ICC primarily administers criminal justice, it can
also have an advisory role, for example, in cooper-
ation with the UN or other international organisa-
tions. N. Palmer & T. Hamilton (2022) emphasised
that the PCLJ contributed to the development of the
basic principles of justice that are used in the ICC’s
work today. Despite the fact that the ICC’s advisory
opinions are limited to the field of criminal law, its

practice, like the decisions of the PClLJ, is based on
the same ideas of legal responsibility and justice that
were laid down in the days of the PCIJ.

The Court of Justice of the European Union, ac-
cording to the Consolidated Versions of the Treaty on
European Union and the Treaty on the Functioning of
the European Union!, has an advisory function, pro-
viding preliminary opinions on the interpretation of
EU law at the request of national courts. These opin-
ions are not obligatory for national courts; yet, they
substantially influence the evolution of legal norms
inside the EU. The importance of this role is reflected
in the study by X. Tracol (2023), who argued that
the EU Court of Justice’s case law on preliminary
opinions is based on the legal tradition established
by the PCLJ. This allows EU Member States to effec-
tively interact at the legal level and unify legislative
approaches. Thus, the advisory functions of the PCIJ
have become an integral part of modern international
judicial practices, in particular within the framework
of the EU’s legal integration. The advisory opinions
of the Venice Commission, as well as the decisions of
the PCIJ, have a significant impact on the legal order,
despite the fact that they are not binding. The Venice
Commission provides expert opinions on constitu-
tional law, democracy and human rights, which helps
states to reform their legislation. S. Granata-Menghi-
ni (2022) noted that the role of the Venice Commission
is key to ensuring constitutional justice, especially in
the context of the rise of populism. As emphasised
by F. Duranti (2024), the Commission’s opinions in-
fluence the formation of governmental structures,
which contributes to the strengthening of legal
standards in the Council of Europe member states.

This confirms the importance of consultative
mechanisms in law, which allow states to receive au-
thoritative legal clarifications and promote the peace-
ful settlement of disputes, even if they are not legally
binding. The study also found that the PCIJ has ac-
tively used its advisory jurisdiction, issuing numerous
advisory opinions on a variety of issues. The PCLJ’s
experience can benefit contemporary international
courts that provide advisory opinions by elucidating
best practices and methodologies for this function,
while underscoring the significance of advisory juris-
diction in fortifying the international legal framework
and fostering the peaceful resolution of conflicts.

= Conclusions

Given the evolution of law and international rela-
tions, the Permanent Court has played a significant
role in conflict resolution. The Court has delivered
32 judgements and issued 27 advisory opinions.
The authority of the Permanent Court to adjudicate

! Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of the European Union. (2016, June).
Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri = celex%3A12016ME%2FTXT.
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disputes is explicitly delineated in its Statute. Al-
though the jurisdiction, according to the Statute, was
optional, there were cases that gave the Court “com-
pulsory jurisdiction”. This “compulsory jurisdiction”
was granted by states in a declaration. In this case,
the states were obliged to refer the case to the Court.
The Permanent Court was also granted exclusive
competence to facilitate the work of the Council and
Assembly of the League. In the formulation of the
Statute, the Advisory Committee of Jurists includ-
ed in Article 36 the provision for the Court to issue
opinions on matters of international significance or
disputes submitted by the Council or the Assembly.
This provision, however, gave rise to an active de-
bate on the relevance of powers to the Court’s over-
all tasks and fears that such powers could become a
form of compulsory jurisdiction. As a result of these
discussions, and in view of the “desire not to limit
the Court in a field which had no clear international
past and was uncertain as to its international future”,
the Assembly decided not to include advisory pow-
ers in the final Statute. In 1929, amendments to the
Statute of the PCIJ were drafted, which entered into
force in 1936, enshrining the PCIJ’s practice of advi-
sory opinions and adding certain articles. Thus, the
new version of the Statute, in accordance with Title
IV, Articles 66-68 of the Statute of the Court, set out
the procedure for filing an application, hearing a case
and issuing an advisory opinion.

The Advisory Opinion was not a judgment in cas-
es under Articles 59 and 60 of the Statute of the Court.

m References

It should also be added that there is no evidence that
the committee of lawyers who drafted the Statute and
certain provisions of the Court’s competence relied
on the experience of advisory jurisdiction of national
systems or other international bodies. However, we
can conclude that the main difference between the
advisory opinions of the PCIJ and other international
bodies is their legal status and scope. In addition, it
is worth emphasizing that the Court could only is-
sue such opinions to states that are in dispute and
accept the Court’s jurisdiction. When a state rejects
the Court’s jurisdiction, it cannot provide an advisory
opinion without infringing upon that state’s sover-
eign right to decide whether to submit disputes for
judicial review.

Examining the correlation between the jurisdic-
tion of the PCLJ and the operations of contemporary
organisations, such as the International Labor Organ-
isation and the International Maritime Organisation,
is promising. This will elucidate the mechanisms of
interaction between the PCLJ and other internation-
al organisations, together with their influence on the
jurisdiction and operations of the PCILJ, and the evo-
lution of law overall.
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IOpucaunkuia Ta KOHCyNnbTaTUBHI PyHKLUIii MocTinHOI nanaTtu
Mi)KHapoaHoro npaBocyaasa: icTOpUYHMM PO3BUTOK | BM/IUB

KaTepuHa lNonexxaka

AcnipaHT
HauioHanpHUI 10pUANYHUN YHiBepcuTeT iMeHi fpociaBa Myaporo
61024, Bys. I'puropisa CkoBopoau, 77, M. XapkiB, YKkpaiHa
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m AHoTanisa. Y cTaTTi 30cepe)KeHO yBary Ha 3’siCyBaHHI OCHOBHUX IHUTaHb, IO CTOCYIOThCSA GOPMYBaHHS
opucauknii IlocTifiHOl majiaTu MiXHApOAHOTO MPaBOCYyAndA, 11 JKepeyiax, OOMeXeHHAX, AepXKaBHOMY
BU3HAHHI, BUKJIIOYHNX MOBHOBaXX€HHAX II0JI0 HAJAaHHA KOHCYJIbTaTUBHUX BHCHOBKIB, IIpaBOBill mpupoAdi 1
MeTi AiAbHOCTI. ¥ OOCHigXeHHi BUKOPUCTAaHO KOMIUJIEKCHUU MiAXif, 1[0 nepefdadaB aHali3 iCTOPUYHUX
JOOKYMEHTIB, CTaTyTiB i perjiamenTiB [locTiliHO1 najsiaTu. BuokpeMyieHO BU3HAvYaJIbHi eJleMeHTU IPUCOUKITIT
LBOTO OpPraHy Ta Moro ydacTti y popMyBaHHI Mi’kHapOAHO-IIPaBOBO1 Oa3u. 3AiliCHeHO MOPiBHAJIBHUN aHaJIi3
MexaHi3MiB KOHCYJIbTaTUBHNX BUCHOBKIB Y Pi3HUX IIPAaBOBUX CHCTeMaX, 1110 HAAAJI0 MOXJIMBiCTh BUSHAUUTH
ocobamBOCTi M yHikaabHicTh minxony IlocrifiHoi masatu. 3’dAcoBaHO, 1[0 IMOBHOBaxXeHHA [locTiliHOI
najaTd BUPI3HANNCA THYUKICTIO, IO AaBajio 3MOTY JAepXaBaM CaMOCTiIHO BCTAHOBJIIOBAaTH piBeHb 1X
060B’I3KOBOCTI. Ii KOHCYIbTaTUBHA IOPUCAMKINisA 6y Ia iHHOBAL[HHIM MeXaHi3MOM, IO CIPHUAB e(peKTUBHOMY
dyuknionyBanHoo Jlirn Haniii Ta NOpUWHATTIO BaXJIWBUX MNPaBOBUX pilleHb. Xo4ya KOHCYJIbTaTHUBHI
BHCHOBKU He OyJii OOOB’A3KOBMMH [0 BUKOHAHH:A, BOHU MaJli aBTOPUTET i BaXJMBe 3HAuYeHHs JJiA
PO3BUTKY MiXHAapOAHOTO cHiBpoOiTHUITBA. KOHCY/IbTaTUBHY I0PHUCAVKIIiI0 O0yJI0 CTBOPEHO He3aJIeXXHO Bif
iHIIMX TPaBOBUX CHCTEM, IO 3acBiguyBasio il yHikaabHicTh. KoHCcTaTOBaHO, o IlocTiliHa masaTa 3podusa
BaroMuii BHECOK B €BOJIIOLiI0 IOPUCIIPY/IeHIIil Ta METO/IiB MUPHOTO BperyJsoBaHHsA KOHIiKTiB. L{ei1 qocin
i mpakTuka 3akjanayu GyHAaMeHT Cy4YacHOl CHCTEeMH NPaBOCYOAsA Ta OCHOBOIIOJIOXKHUX IPUHIUIIB IIpaBa,
CIIpUAIOYN CHiBPOOITHUI[TBY i B3a€EMOPO3YMiHHIO B Mi’kHapOJHUX BifHOCHHAaX. [IpakTuyHe 3HaYe€HHs I[bOT'0
JOCJIiI)KeHHA TMOoJIArae B oKpecJyieHHi pouii IlocTiliHOl najaTtu B PO3BUTKY MiXXHapOJHOTO IPaBOCYyAAs Ta
MexaHi3MiB MUPHOI'O BperyJIlOBaHHA CIIOPiB, IO MOXe CIPUATHA BJOCKOHAJIEHHI0 CYYaCHUX INPaBOBUX
cUCTeM i MikHApOAHUX BiJHOCUH

m KuriouoBi cjtoBa: KOMIETEHIlis CyJOBUX OpraHiB; rj106ajbHi BiJHOCHMHU; KOHCYJIbTaTUBHA IOPUCIUKILIS;
BHUpillleHHA MiXXHapOAHUX CIOPiB; KOHCYJIbTaTUBHNUI BUCHOBOK
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My name is Madelyn Harris and I'm one of the authors of the study “Black grief matters:
Undergraduate students’ experiences grieving police murders of Black Americans”.

In the article by M. Lohvynenko (2024) “Best practices in police personal security: A systematic
review” (published in the Scientific Journal of the National Academy of Internal Affairs), there was an error
in the fifth paragraph of the “Police training as a factor in ensuring their personal safety” section.

The findings of a study by M. Harris & K. O’Brien (2024) were misrepresented as support for the negative
psychological outcomes that police officers experience as a result of job-related stressors. M.G. Harris &
K.M. O’Brien’s (2024) study, “Black grief matters: Undergraduate students’ experiences grieving police
murders of Black Americans” explored negative psychological outcomes experienced by Black undergraduate
students as they grieved police murders of Black Americans; it did not examine stressors or psychological
outcomes among police officers.

The findings of M.G. Harris & K.M. O’Brien’s (2024) study are specific to the grieving experiences of
Black college students and cannot be generalised to profession-related stress experienced by law enforcement
officers.

I would like to thank the editorial team for the opportunity to provide clarification on my research.
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