Scientific Journal of the National Academy of Internal Affairs

UDC 343.16+343.37
DOI: 10.56215/naia-herald/4.2023.30

Prosecutor's supervision of detection and investigation
of drug crimes: International standards and best practices

Iryna Shelikhovska

Postgraduate Student
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0009-0000-6704-6597

Mykhailo Hribov®

Doctor of Law, Professor
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
https://orcid.org/0000-0003-2437-5598

m Abstract. The rapid spread of drug addiction makes it necessary to step up counteraction to drug crimes
(while the police strictly observe human rights), which is possible only if the prosecutor’s supervision
is effective, which determines the relevance of the study of its problems. The purpose of the study is to
characterise the state of legal regulation and practical implementation of prosecutor’s supervision over
operational and investigative counteraction and pre-trial investigation of criminal offences in the field of
drug trafficking in terms of compliance with international law, and also to formulate recommendations for
borrowing positive practices of other countries in terms of such supervision. Using systematic and struc-
tural, comparative legal, and logical legal methods, a number of acts of international law and legislation
of Ukraine and other states are comprehensively investigated. It is proved that the content of international
standards of prosecutor’s supervision over the detection and investigation of drug crimes is made up of
separate provisions available in various sources of international law, recommendations are developed on
the activities of national prosecutor’s offices in the field of countering crime in general and the activities
of state bodies on criminal law, special criminological, operational and investigative, and criminal proce-
dural counteraction to drug-related crimes. The use of these methods and materials helped to determine
that Ukraine complies with the standards under study (even at a higher level than some member states of
the European Union), in particular, regarding the independence of the prosecutor’s office from the execu-
tive and judicial authorities, the concentration of basic functions in the field of criminal justice, ensuring
effective supervision of pre-trial investigations in the form of procedural guidance. However, in Ukraine,
it is advisable to continue working on: introducing the specialisation of prosecutors in supervision of the
detection and pre-trial investigation of drug crimes and the development of methods for countering drug
crimes by law enforcement agencies; expanding the discretionary powers of the prosecutor and ensuring
real independence and independence of their use; ensuring supervision of the police’s compliance with the
rule of law during the initiative detection of drug crimes. The results of the study can be used to improve
the legislation of Ukraine and the practice of its application
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» Introduction

An integral requirement for the practical imple-
mentation of Ukraine’s course of accession to the
European Union (EU), as declared in the Constitu-
tion of Ukraine!, is to bring the legal regulation of
state institutions in line with the standards of this
international organisation. This applies, among other
things, to the criminal justice authorities, in particu-
lar, the prosecutor’s office. Similarly, the legal regu-
lation of certain areas of law enforcement activities
should be brought into line with the requirements of
international laws and regulations. This, in particu-
lar, applies to countering illegal trafficking in nar-
cotic drugs, psychotropic substances, their analogues
and precursors. The above determines the need for
a comprehensive assessment of the current state of
legislative regulation of the status and functions of
the prosecutor’s office and its role and place in the
fight against illegal drug trafficking — according to
the criteria of effectiveness and compliance with
international standards. It is necessary to establish
how these standards are implemented (or not imple-
mented) in the practice of other countries in order to
suggest optimal ways to implement them in domestic
legislation. An analysis of EU practices shows that
deviations from certain standards due to national pe-
culiarities can have different consequences, ranging
from acceptable to extremely negative.

Thus, on May 27, 2019, the Court of Justice of
the European Union (CJEU) declared the Office of
the German Federal Public Prosecutor (Staatsan-
waltschaft) legally incompetent to issue European
Arrest Warrants (EAW) due to its lack of institu-
tional independence?. As a consequence, S. Glaser &
S. Hartmann (2022) raised the question of how the
German criminal prosecution system differs from the
approaches of other European countries that issue
European Arrest Warrants, as well as the question of
whether the prosecutor’s office in Germany is really
not sufficiently independent in this regard. According
to the conclusions of B. Sramel & L. Klimek (2022),
in the Slovak Republic, the prosecutor’s office has a
complete monopoly on prosecution, which is a neg-
ative consequence of the 1948 coup d’etat and the
subsequent rise of the communist regime. This min-
imises the possibility for other entities (for example,
the victim) to exercise their natural rights.

Ukrainian researchers have already studied both
the implementation of the provisions of internation-
al agreements in the legislation of Ukraine on the
prosecutor’s office, and the experience of foreign
countries in this area. Thus, R.M. Bilokin (2023)
found that international standards in the activities

of the prosecutor’s office include the entire array of
international legal acts regulating relations in this
area and international judicial practice. The re-
searcher investigated the standards of prosecutor’s
supervision over the legality of criminal proceedings
and came to the conclusion that domestic legislation
is more adapted to them, but implementation is still
taking place today.

L.T. Riabovol (2021) considered the legal acts of
the EU governing bodies as the basis for reforming
the prosecutor’s office in Ukraine. The researcher
concludes that the specific place of the prosecutor’s
office in the mechanism of the state and functions
in different states are not the same. However, in
all European countries, prosecutors operate on the
same principles consolidated in the documents of the
Council of Europe. The researcher considers compli-
ance with the requirements of these documents by
Ukraine mandatory. V. Nalutsyshyn (2021), after ex-
amining the European experience of legal regulation
of the status and functions of the prosecutor’s office,
came to the conclusion that the experience of for-
eign countries does not exclude the assignment of su-
pervisory functions to the prosecutor’s office, which
ensure the rule of law and order in society. The re-
searcher suggests that the general trend in the devel-
opment of the prosecutor’s office of Ukraine should
be the expansion of its functions, non-interference of
the legislative and executive authorities in the activ-
ities of the prosecutor’s office. The conclusions of the
above-mentioned Ukrainian researchers are to some
extent debatable and subject to verification.

In parallel with these studies, research was also
conducted on the introduction of international stand-
ards in Ukraine and the use of the experience of other
countries in countering drug crime. Thus, the paper
by V.V. Solovei (2023) is dedicated to international
standards and foreign experience in countering drug
crimes committed by organised groups. The research-
er concludes that it is necessary to reform the national
system of drug crime prevention in terms of expand-
ing the powers of information and analytical police
units to accumulate and process operational informa-
tion. Consent to this conclusion automatically raises
the question of the means of ensuring the rule of law
in the event of the proposed expansion of powers.

V.H. Yarmaki (2021), investigating the experi-
ence of foreign countries in countering drug crimes,
came to the conclusion that measures to counteract
illegal drug trafficking fall within the internal com-
petence of each individual state. However, the use of
domestic means alone to combat international drug

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
2 Judgment of the Court (Grand Chamber) in Joined Cases No. C508/18 and No. C82/19 PPU. (2019, May). Retrieved from https://curia.
europa.eu/juris/document/document.jsf?docid = 214466&doclang = en.
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crimes is not always sufficient. This struggle must
be international, since an individual country is not
able to effectively resist transnational drug crime.
T.V. Serhiieva (2020) investigated the results of the
implementation of the norms of international trea-
ties on countering drug trafficking in the legislation
of Ukraine. She considers the measures taken by
Ukraine to contribute to the harmonisation of Ukrain-
ian legislation with international standards for com-
bating illegal drug trafficking and improve the effec-
tiveness of international cooperation in this area. The
researcher suggests that further improvement of the
national legislation on combating drug trafficking
is necessary (but does not make specific proposals).

The above-mentioned studies on the introduc-
tion of international standards and the use of for-
eign experience have always been conducted sepa-
rately: 1) on the activities of the prosecutor’s office;
2) on countering illegal drug trafficking. So far, they
have not intersected and have not been comprehen-
sively investigated. This is an additional argument in
favour of the need to conduct this study, the purpose
of which was to determine the compliance of the
legal regulation and the actual state of prosecutor’s
supervision over the detection and investigation of
drug crimes in Ukraine and other countries, interna-
tional standards, and to make proposals on the use
of foreign experience of such supervision in Ukraine.

= Materials and Methods

With the help of the logical and legal method, the
concept was developed and the content of interna-
tional standards in the field of legal regulation of
countering drug crimes was revealed; the main in-
ternational standards for the activities of the pros-
ecutor’s office on countering crimes in the field of
countering illegal trafficking in narcotic drugs, psy-
chotropic substances, precursors and their analogues
were highlighted. Using the systematic and structur-
al method, the role of the prosecutor’s office in the

implementation of these standards was determined,
and the practical activities of the national prosecu-
tor’s office were evaluated from the standpoint of the
above-mentioned standards. The comparative legal
method was used in the analysis of the internation-
al experience of the prosecutor’s office in countering
drug crimes and determining those elements that are
appropriate to use in Ukraine.

In the course of the study, the provisions of a
number of international legal acts were analysed
and summarised, including: the UN Guidelines on
the Role of Prosecutors (Adopted by the VII UN Con-
gress on the Prevention of Crime and the Treatment
of Offenders. Havana, Cuba, August 27-Septem-
ber 7, 1990)'; Unified Convention on Narcotic Drugs
No. 1137 of 30.03.19612; Convention on Psychotrop-
ic Substances of 21.02.19713; United Nations Con-
vention Against Trafficking in Narcotic Drugs and
Psychotropic Substances, 1988% Standards of profes-
sional responsibility, a statement of the main duties
and rights of prosecutors, adopted by the Interna-
tional Association of Prosecutors (1999); Recommen-
dation REC (2000) 19 of the Council of Europe “To
Member States on the Role of the Public Prosecutor’s
Office in the Criminal Justice System” (Adopted by
the Committee of Ministers on 6 October 2000 at
the 724" meeting of the ministers’ deputies); PACE
Recommendation 1604 (2003) 11 “Role of the public
prosecutor’s office in a democratic society governed
by the rule of law” of 27 May 2003° PACE Resolu-
tion No. 1549 (2007) of April 19, 2007 “Functioning
of Democratic Institutions in Ukraine”’; European
Guidelines on ethics and conduct of public prosecu-
tors: the Budapest Guidelines Adopted at the 6™ Con-
ference of European prosecutors General in Budapest
on 31 May 20058. The results of the analysis and gen-
eralisation of these documents were compared with
the provisions of the Constitution of Ukraine®, Crimi-
nal Code (CC)'° and Criminal Procedural Code (CPC)
of Ukraine!!, Laws of Ukraine “On the Prosecutor’s

! UN Guidelines on the Role of Prosecutors Adopted by the VII UN Congress on the Prevention of Crime and the Treatment of Offenders.
(1990, September). Retrieved from https://pravo.org.ua/wp-content/uploads/old/files/oon_com_split_1.pdf.

2 Single Convention on Narcotic Drug. (1961, March). Retrieved from https://ips.ligazakon.net/document/view/mu61k02u?an
=2&ed=1961_03_30.

3 Convention on Psychotropic Substances. (1971, February). Retrieved from https://ips.ligazakon.net/document/mu71016?an = &ed
=&dtm=&le=.

4 United Nations Convention on Combating Illicit Traffic in Narcotic Drugs and Psychotropic Substances. (1988, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/995_096#Text.

5 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

5 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

7 Resolution of the Parliamentary Assembly of the Council of Europe No. 1549 “Functioning of Democratic Institutions in Ukraine”.
(2007, April). Retrieved from https://zakon.rada.gov.ua/laws/show/994_760#Text.

8 European Guidelines on Ethics and Conduct for Public Prosecutors. (2005, May). Retrieved from https://library.nlu.edu.ua/POLN_
TEXT/SENMK/pr_osnl.pdf.

° Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
10 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

11 Criminal Procedural Code of Ukraine. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/main/4651-17?lang = en#Text.
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Office™, “On the Operational and Investigative Ac-
tivities”? and other laws and regulations of Ukraine.
At the next stage, according to the national legisla-
tion acts of other states and the analysis of foreign
legal practice, the features of advantages and dis-
advantages of prosecutorial activities for detecting
and investigating drug-related crimes abroad were
established.

m Results

International standards of prosecutor’s supervi-
sion. In the theory of law and legal practice, issues of
certain international standards (their concept, con-
tent, classification, forms) are most often raised in
the context of human rights. The terms “international
legal standards of human rights”, “international hu-
man rights standards”, “international standards of
human and civil rights and freedoms”, etc., are used.
The main features of such standards are that they are:
first, consolidated in acts of international law (con-
ventions, treaties, directives, recommendations, de-
cisions, etc.); second, that they define the minimum
necessary and/or desired list of content and scope
of specific human rights. According to international
standards, states must guarantee and ensure: the hu-
man right to life, the right to liberty and security of
person, the right to respect for dignity, the right to
respect for private and family life, the inviolability of
the home, the exclusion of inhuman treatment, etc.

The implementation of this task involves the in-
troduction of appropriate standards, first of all, in the
work of law enforcement agencies. These bodies, on
the one hand, provide protection of the individual
and society from illegal encroachments on life, per-
sonal inviolability, property, housing, etc., and on the
other hand, they themselves can unjustifiably restrict
human rights when it comes to detainees, arrests, sus-
pects, accused, convicts, persons against whom com-
pulsory medical measures are supposed to be applied,
etc. Therefore, international human rights standards
should be directly embodied in the activities of law
enforcement agencies. In accordance with this, the
activities of law enforcement agencies of individual
states are also subject to international standardisation.

In the vast majority of countries of the world, the
key body of the law enforcement system is the pros-
ecutor’s office, which is entrusted with the function
of prosecution in criminal proceedings, and supervi-
sion of compliance with the rule of law by other law

enforcement agencies (both during pre-trial investi-
gations and during some other types of law enforce-
ment activities). Therefore, it is quite natural that the
activities of the prosecutor’s office should be eval-
uated, among other things, from the standpoint of
compliance with international standards.

Investigating the international standards of the
prosecutor’s supervision of compliance with the rule
of law in criminal proceedings, R.M. Bilokin (2023)
attributed to the sources of such standards not only
the entire set of acts of international law, the subject
of which is the activities of the prosecutor’s office,
but also the practice of the European Court of Human
Rights (ECHR). In addition, the researcher agreed
with the widespread view that these sources also in-
clude international legal customs. Admittedly, the
decision of the ECHR is a guide for Ukrainian prose-
cutors, which is conditioned by the provisions of the
Law of Ukraine “On the Execution of Decisions and
Application of the Practice of the European Court of
Human Rights”, and Part 2 of Article 8, Part 5 of Ar-
ticle 9 of the Criminal Procedural Code of Ukraine*,
where these decisions are recognised as the source of
Criminal Procedural Law. However, it is inappropri-
ate to classify international legal customs as interna-
tional standards. Ultimately, a characteristic feature
of the latter is uniformity and formal certainty. The
content of standards can be borrowed from customs,
but the customs themselves should not be identified
with standards, as evidenced by the results of re-
search (Hrystova, 2023; Klymchuk, & Stetsyk, 2023).

In addition, considering the analysis carried out
above, the provisions of international human rights
instruments should also be included in the sources
of international standards of prosecutorial activity.
Among the key international documents that consid-
er the main aspects of the legal status of a prosecu-
tor in the field of criminal proceedings, the following
can be distinguished:

= UN Guidelines on the Role of Prosecutors
(Adopted by the VII UN Congress on the Prevention
of Crime and the Treatment of Offenders. Havana,
Cuba, August 27 — September 7, 1990)5;

= Standards of professional responsibility, a state-
ment of the main duties and rights of prosecutors,
adopted by the International Association of Prosecu-
tors (1999);

= Recommendation REC (2000) 19 of the Council
of Europe “To Member States on the Role of the Public

! Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-

18#Text.

2 Law of Ukraine No. 2135-XII “On the Operational and Investigative Activities”. (1992, February). Retrieved from http://zakon3.rada.

gov.ua/laws/show/2135-12.

3 Law of Ukraine No. 3477-IV “On the Execution of Decisions and Application of the Practice of the European Court of Human Rights”.
(2006, February). Retrieved from https://zakon.rada.gov.ua/laws/show/3477-15#Text.

4 Criminal Procedural Code of Ukraine. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/main/4651-17?lang = en#Text.

5 UN Guidelines on the Role of Prosecutors Adopted by the VII UN Congress on the Prevention of Crime and the Treatment of Offenders.
(1990, September). Retrieved from https://pravo.org.ua/wp-content/uploads/old/files/oon_com_split_1.pdf.
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Prosecutor’s Office in the Criminal Justice System”
(Adopted by the Committee of Ministers on 6 October
2000 at the 724" meeting of the ministers’ deputies)’;

= PACE Recommendation 1604 (2003) 11 “Role
of the public prosecutor’s office in a democratic so-
ciety governed by the rule of law” of 27 May 2003

= PACE Resolution No. 1549 (2007) of April
19, 2007 “Functioning of Democratic Institutions in
Ukraine”s;

= European Guidelines on Ethics and Conduct for
Public Prosecutors: Budapest guidelines. Adopted at
the 6th Conference of the General Prosecutors of Eu-
rope in Budapest on 31 May 2005*.

In addition to these documents, among the sourc-
es of international standards determining the legal
status of a prosecutor in the field of criminal justice, it
is advisable to consider the numerous advisory opin-
ions, reports and comments received from the Euro-
pean Commission for Democracy through Law (Ven-
ice Commission). It is also necessary to consider the
legal positions of the ECHR, which are expressed dur-
ing the consideration of individual cases. The analysis
of the above-mentioned documents and the summary
of their provisions allows identifying the standards
of the prosecutor’s activity in terms of ensuring the
prosecution function that are important for this study.

The first of these standards is the introduction of
specialisation of prosecutors in procedural guidance
and support of public prosecution in certain catego-
ries of criminal proceedings. Such categories can be
distinguished depending on the severity of the com-
mitted criminal offences, the scope of commission
(banking system, foreign economic activity, road
safety, functioning of computer systems, etc.), public
relations that they encroach on, subjects of criminal
offences, etc. The main criterion for such specialisa-
tion should be the object of criminal encroachment.
This standard is introduced in Articles 7 and 8 of
Council of Europe recommendation REC (2000) 19
“To Member States on the Role of the Public Prosecu-
tor’s Office in the Criminal Justice System”®.

The second standard is to assign to the compe-
tence of the prosecutor questions about the possibil-
ity of applying measures alternative to criminal pun-
ishment to a person. Among other things, these are
compulsory measures of a medical and educational
nature, exemption from criminal liability in connec-
tion with effective repentance or reconciliation of the
guilty person with the victim, or the transfer of a per-
son on bail, or the loss of public danger to the guilty
person. The standard for such content is provided, in
particular, in Articles 18 and 19 of the UUN Guide-
lines on the Role of Prosecutors®, and in Article 3 of
Recommendation REC (2000) 19 of the Council of
Europe “To Member States on the Role of the Public
Prosecutor’s Office in the Criminal Justice System””.

The third standard is the independence and func-
tional and organisational isolation of the prosecutor’s
office from law enforcement agencies, which are
responsible for preventing, detecting, suppressing,
and investigating criminal offences. This standard is
contained in paragraph “I” of Article 7 of PACE Rec-
ommendation 1604 (2003) 11 of 27.05.2003.8. This
requirement, among other things, is embodied in the
fact that the prosecutor should not independently
carry out measures to search for and record factual
data on criminal acts of individuals, collect evidence,
organise investigative search actions and generally
conduct a pre-trial investigation. But the prosecutor
is authorised to observe how all this is done by oper-
ational units and pre-trial investigation bodies. This
gives the opportunity to impartially and objectively
assess the actions of these divisions and bodies from
the standpoint of compliance with the rule of law.

The fourth standard should be called rational, ac-
tive and effective performance by the prosecutor of
supervisory powers in terms of providing instructions
to the investigator on the use of specific procedural
means of collecting evidence, their scope, extending
the terms of pre-trial investigation, etc. This stand-
ard is reflected in the norms of numerous interna-
tional legal acts. One of these norms is contained in

! Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

2 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

3 Resolution of the Parliamentary Assembly of the Council of Europe No. 1549 “Functioning of Democratic Institutions in Ukraine”.
(2007, April). Retrieved from https://zakon.rada.gov.ua/laws/show/994_760#Text.

4 European Guidelines on Ethics and Conduct for Public Prosecutors. (2005, May). Retrieved from https://library.nlu.edu.ua/POLN_
TEXT/SENMK/pr_osnl.pdf.

5 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

6 UN Guidelines on the Role of Prosecutors Adopted by the VII UN Congress on the Prevention of Crime and the Treatment of Offenders.
(1990, September). Retrieved from https://pravo.org.ua/wp-content/uploads/old/files/oon_com_split_1.pdf.

7 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

8 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.
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Paragraph “A” of Article 22 of the Council of Europe
Recommendation REC (2000) 19 “To Member States
on the Role of the Public Prosecutor’s Office in the
Criminal Justice System”!. Among other things, it
states that the government of the state should pro-
mote legal consolidation and ensure the ability of the
prosecutor to give the investigative body appropri-
ate instructions to effectively ensure the priorities
of criminal policy, which mainly concerns decisions
on the work of personnel, methods of collecting ev-
idence, terms of pre-trial investigation, information
that the prosecutor receives, etc.?

The fifth standard is the duty of the prosecutor’s
office to objectively assess the legality of police ac-
tions, respect for human rights when collecting infor-
mation necessary to start or continue criminal pros-
ecution. This standard is set out in Article 21 of the
Council of Europe Recommendation REC (2000) 19
“To Member States on the Role of the Public Prosecu-
tor’s Office in the Criminal Justice System”>.

The last, sixth standard, is the inexpediency of
assigning to the prosecutor’s office any functions that
do not belong to the sphere of criminal justice. The
practical implementation of this requirement should
be restricted to limiting the powers of the prosecu-
tor’s office only to those that are necessary for the
exercise of the prosecution function, through which
the tasks of protecting the interests of society and
the state are performed. The requirement for such
content is contained, in particular, in paragraph “C”
of Article 7 of the already mentioned pace recom-
mendation 1604 (2003) 114, and Article 1 of Coun-
cil of Europe Recommendation REC (2000) 19 “To
Member States on the Role of the Public Prosecutor’s
Office in the Criminal Justice System™>.

These standards are not fully implemented in
Ukrainian law enforcement practice and criminal pro-
ceedings. Among the standards already implemented,
it can be noted that in functional and organisation-
al terms, the prosecutor’s office is clearly separated
from supervised law enforcement agencies (in par-
ticular, pre-trial investigation bodies) by the provi-
sions of the Constitution of Ukraine (Article 131-1)°,
the Law of Ukraine “On the Prosecutor’s Office”,

CPC of Ukraine®. In addition, by defining in Article
36 of the Criminal Procedural Code of Ukraine® the
requirement for an active form of exercise of supervi-
sory powers by the prosecutor as the procedural head
of the pre-trial investigation has been implemented.

Among these powers, there are also those that al-
low the prosecutor, based on the results of a pre-trial
investigation, if there are relevant factual grounds, to
apply to the court not with an indictment, but with
a request to release a person from criminal liability
or with a request to apply compulsory measures of a
medical or educational nature. Having deprived the
prosecutor’s office of the function of general supervi-
sion of compliance with laws, the domestic legisla-
tor left it certain powers that are directly unrelated
to pre-trial investigation and judicial proceedings
in criminal cases (representation of the interests of
a citizen or the state in court in claim proceedings
in cases of recognition of unjustified assets and their
recovery into state income).

Ukraine has only partially introduced the prin-
ciple of specialisation of prosecutors depending on
the object of criminal attacks and other factors. The
expediency of its introduction is fully justified by
the validity of the statement that the specialisation
of the prosecutor in one specific area of combating
crime will lead to an increase in professionalism
and improve the quality of criminal prosecution.
The outlined standard is particularly relevant in the
field of the subject of this study, since hypothetical-
ly the introduction of specialisation of the prosecu-
tor in criminal proceedings related to drug crimes
will contribute to the growth of the qualification of
prosecutor’s personnel. As of 2023, the specialisation
of prosecutors has found its embodiment only at the
institutional level — in the creation of a specialised
anti-corruption prosecutor’s office and specialised
prosecutor’s offices in the field of defence.

International legal standards for countering
criminal offences in the sphere of trafficking in
narcotic and psychotropic substances. Interna-
tional standards that establish requirements for
prosecutor’s supervision over the detection and
investigation of drug crimes should include not only

! Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/

Rec_2000_19_2000_10_6.pdf.
2 Ibidem, 2000.
3 Ibidem, 2000.

4 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

5 Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/
Rec_2000_19_2000_10_6.pdf.

6 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
7 Law of Ukraine No. 1697-VII “On the Prosecutor’s Office”. (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1697-
18+#Text.

8 Criminal Procedural Code of Ukraine. (2013, April). Retrieved from https://zakon.rada.gov.ua/laws/main/4651-17?lang = en#Text.

° Ibidem, 2013 .
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the requirements put forward by conventions, decla-
rations and recommendations for the activities of the
prosecutor, but also the requirements established by
international laws and regulations to counteract il-
legal trafficking in narcotic drugs, psychotropic sub-
stances, precursors and their analogues.

Amongsuchacts, itisworth highlighting global-lev-
el acts — United Nations documents: Unified Conven-
tion on Narcotic Drugs No. 1137 of 30.03.1961!; Con-
vention on Psychotropic Substances of 21.02.1971%
United Nations Convention Against Trafficking in
Narcotic Drugs and Psychotropic Substances, 19883
The latter is the most universal act that has incorporat-
ed the conceptual provisions of previous documents.
The preamble to this Convention (hereinafter — the
Convention, 1988)* focuses attention on the special
danger and criminal illegality of illegal trafficking of
these funds and substances, its indissoluble connection
with other forms of organised crime, cross-border na-
ture, and the receipt of super-profits from drug traf-
ficking by criminal formations of different countries.
Such trafficking is considered a threat to the national
security and sovereignty of all countries of the world.

In Article 3 of the Convention, 1988° minimum
standards are established for the criminalisation by
states parties of specific acts related to illicit traffick-
ing in narcotic drugs and psychotropic substances,
and the circumstances of their commission are de-
termined, which must be legally normalised as ag-
gravating penalties. In addition, it is noted that the
severity of the punishment established by national
legislation for a particular type of act corresponds to
its public danger. This article focuses on the possi-
bility of applying measures of influence to those re-
sponsible for committing drug crimes, which are an
alternative to conviction and criminal punishment:
treatment for addiction with subsequent monitoring
of the patient, education and re-education, restora-
tion of working capacity and social reintegration of
the offender. Paragraph (6) of this article provides
for ensuring (in accordance with their own national
legislation) that the parties legally assign to the rel-
evant law enforcement agencies such discretionary
powers that will enable them to effectively prevent,
detect, stop and investigate drug crimes®.

The analysis of national legislation and the prac-
tice of its application indicates that at present the
above standards have already been implemented in
the legal acts of Ukraine, which means that law en-
forcement agencies, in particular, the prosecutor’s
office, adhere to them in their daily activities. The
discretionary powers of the prosecutor do not allow
independently making a decision on applying meas-
ures alternative to criminal punishment to the person
guilty of committing a drug crime, releasing them
from criminal liability or serving a sentence. These
issues in Ukraine are resolved exclusively by the
court, at the request of the party to the proceedings.

The same can be said about ensuring the stand-
ards of mutual (international) legal assistance, which
is established by Article 7 of the 1988 Convention’. It
provides for the delivery of international legal assis-
tance in countering drug crimes, in particular: collect-
ing evidence, conducting certain procedural actions
(detention, inspection, search), familiarisation with
the materials of criminal proceedings, and exchang-
ing information. However, Article 9 of the 1988 Con-
vention provides that each party develops and im-
plements professional training programmes for law
enforcement and other bodies specialising in coun-
tering drug crimes. Such programmes should include
the study of: modern methods of detecting and sup-
pressing drug crimes; routes and means used by drug
criminals; organisation of operations to monitor the
movement (including cross-border) of drugs and psy-
chotropic substances; methods of tracking assets ob-
tained from the drug business; means of conspiracy of
criminal activities in the field of drug trafficking, etc.®

The introduction of this standard in the activi-
ties of law enforcement agencies in Ukraine today
lacks attention from the legislative and executive au-
thorities. Moreover, there is a certain regression in
this issue. Thus, by the resolution of the Cabinet of
Ministers of Ukraine of January 13, 2023, No. 131,
the Department for Combating Drug Crimes of the
National Police was liquidated as a legal entity under
public law®. Even earlier, specialised universities of
the Ministry of Internal Affairs of Ukraine stopped
the work of faculties that trained specialists in the
field of countering drug crime. Currently, this area

! Single Convention on Narcotic Drug. (1961, March). Retrieved from https://ips.ligazakon.net/document/view/mu61k02u?an

=2&ed =1961_03_30.

2 Convention on Psychotropic Substances. (1971, February). Retrieved from https://ips.ligazakon.net/document/mu71016?an = &ed

=&dtm=&le=.

3 United Nations Convention on Combating Illicit Traffic in Narcotic Drugs and Psychotropic Substances. (1988, December). Retrieved

from https://zakon.rada.gov.ua/laws/show/995_096#Text.
4 Ibidem, 1988.
5 Ibidem, 1988.
¢ Ibidem, 1988.
7 Ibidem, 1988.
8 Ibidem, 1988.

 Resolution of the Cabinet of Ministers of Ukraine No. 131 “On the liquidation of the territorial body of the National Police”. (2023,
January). Retrieved from https://zakon.rada.gov.ua/laws/show/131-2023-%D0%BF#Text.
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of training is represented only by separate academ-
ic disciplines included as variable (subject of free
choice), taught by future investigators and operatives
of the criminal police.

The prosecutor’s office of Ukraine does not spe-
cialise in overseeing the detection and investigation
of drug crimes. There is also no systematic training
of prosecutors in this area of countering crime. The
Prosecutor General’s Office is taking certain steps
to remedy this situation (for example, in 2022, the
Training Centre for Prosecutors of Ukraine conduct-
ed a course on “Participation of the prosecutor in
criminal proceedings regarding criminal offences in
the field of drug trafficking” (Participation of the
prosecutor..., 2022), but they are not systematic.

UN documents on countering drug crime have
also found their direct imprint in EU regulations.
Thus, Article 83 of the Treaty on the functioning of
the European Union states that the European Parlia-
ment and the council, through the adoption of direc-
tives under the usual legislative procedure, are au-
thorised to establish rules for the criminalisation of
certain illegal acts and the establishment of responsi-
bility for their commission in relation to particularly
serious crimes of a cross-border nature, in particular,
and those related to the illegal trafficking of narcotic
drugs and psychotropic substances!.

Based on the provisions of thisnorm on 25.10.2004
and on the norms of the UN Convention of 19882,
Framework Decision 2004/757/JHA of the Coun-
cil of the European Union was adopted establishing
minimum rules on the constituent elements of crimes
and sanctions in the field of illicit drug trafficking®.
Among other things, this regulation provides for the
establishment in national legislation of liability in the
form of imprisonment from 5 to 10 years if the act con-
cerned the trafficking of a significant amount of drugs
or especially dangerous drugs, or if this act caused
harm to the health of several persons. If the crime
was committed as part of a criminal organisation,

the penalty for its commission must be at least 10
years in prison. Analysis of Article 305-320 of the
Criminal Code of Ukraine* suggests that this stand-
ard has been observed by the domestic legislator.
Attention is drawn to the incentive provisions of
Article 5 of Framework Decision 2004/757/JHAS,
which stipulates that the penalty can be significantly
reduced in cases where the offender: refused crimi-
nal activities in the field of drug trafficking; provided
law enforcement and judicial authorities with infor-
mation about the preparation and commission of oth-
er drug crimes, which could not be obtained in any
other way; assisted them in preventing or mitigating
the consequences of the offence, or actively assist-
ed in collecting evidence, identifying and bringing
to justice other drug criminals. This provision was
partially implemented in the norm of Part 4 of Arti-
cle 307 of the Criminal Code of Ukraine®, where it is
stated that those who voluntarily handed over drugs
and reported the source of their receipt (or contribut-
ed to the exposure and investigation of drug crimes)
are exempt from criminal liability for their illegal
production, manufacture, acquisition, storage, trans-
portation, shipment, provided for in Part 1 of this
article and Part 1 of Article 309 of this Code’.
However, the standard provided for in Article 5
of Framework Decision 2004/757/JHA® deserves a
wider introduction into domestic law-making and
law enforcement practice. Ultimately, the legislator
provided only for exemption from punishment and
only in the case of committing a criminal offence
(Article 309 of the Criminal Code of Ukraine®) and
the least serious of the crimes provided for in Arti-
cle 307 of the Criminal Code of Ukraine'®. However,
for real assistance in exposing and investigating any
serious and especially serious drug crimes, it would
be advisable to provide for a significant reduction in
the penalty, up to the application of a penalty below
the lower limit provided for by the sanction of the
relevant Article (part of the Article of the Criminal

! Consolidated versions of the Treaty on the European Union and the Treaty on the Functioning of the European Union (2010/c 83/01).
(2010, March). Retrieved from https://zakon.rada.gov.ua/laws/show/994_b06#Text
2 United Nations Convention on Combating Illicit Traffic in Narcotic Drugs and Psychotropic Substances. (1988, December). Retrieved

from https://zakon.rada.gov.ua/laws/show/995_096#Text.

3 Framework decision No. 2004/757 “Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of
Mlicit Drug Trafficking”. (2004, October). Retrieved from https://www.eumonitor.eu/9353000/1/j4nvk6yhcbpeywk_j9vvik7m1c3gyxp/

vitgbgifqmzy.

4 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
5 Framework decision No. 2004/757 “Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of
Mlicit Drug Trafficking”. (2004, October). Retrieved from https://www.eumonitor.eu/9353000/1/j4nvk6yhcbpeywk_j9vvik7m1c3gyxp/

vitgbgifqmzy.

6 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

7 Ibidem, 2001.

8 Framework decision No. 2004/757 “Minimum Provisions on the Constituent Elements of Criminal Acts and Penalties in the Field of
Mlicit Drug Trafficking”. (2004, October). Retrieved from https://www.eumonitor.eu/9353000/1/j4nvk6yhcbpeywk_j9vvik7m1c3gyxp/

vitgbgifqmzy.

 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

10 Tbidem, 2001.
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Code of Ukraine!). It is necessary to legally regulate
the specifics of confidential cooperation of persons
against whom criminal prosecution is carried out for
committing drug crimes with pre-trial investigation
bodies and their conclusion of cooperation agree-
ments with the prosecutor. Thus, opportunities for
persons involved in illegal drug trafficking should
relate not only to the production, manufacture, pur-
chase, storage, transportation, transfer of narcotic
drugs and psychotropic substances, but also to their
smuggling, use of profits from drug trafficking, culti-
vation of narcotic plants, etc.

World experience of prosecutor’s supervi-
sion over the detection and investigation of drug
crimes. The work of law enforcement agencies in
different countries to identify and investigate drug
crimes, and supervision of this work, is based on the
norms of substantive and procedural law of specific
states. Among them are the provisions of the Consti-
tution and special laws regulating the status of the
prosecutor’s office, Criminal and Criminal Procedur-
al Codes, laws and regulations establishing the pro-
cedure for conducting operational and investigative
activities. It is advisable to start the analysis of these
norms with those that establish criminal liability for
the commission of certain drug crimes.

As for the criminal law regulation of liability for
drug crimes, there is a well-established opinion in sci-
ence about the division of all states of the world into
three main groups: “strict policy”, “strict control”
and “liberal approach” (Yarmaki, 2021; Maksymen-
ko, 2022). The first group (“strict policy”) includes
countries whose legislation provides for total control
over drug trafficking and the most severe types and
amounts of punishment for committing drug crimes
(up to the death penalty). These countries include
Egypt, Iran, China, Malaysia, Pakistan, the United Arab
Emirates (UAE), Turkey, Singapore, Saudi Arabia, etc.

In the UAE, drug use is punishable by impris-
onment, and the death penalty is provided for their
distribution. The legislation does not establish a min-
imum amount of narcotic drugs for the possession
of which criminal liability occurs. In Saudi Arabia,
a person sentenced to death for drug trafficking will
be beheaded (up to 40 people can be executed in
a month). The number of people who are executed
annually in Iran for committing particularly serious
drug crimes in some years reached 500 people (ex-
ecutions are usually carried out in public places).
In China, people are executed, including for illegal
drug trafficking, more than worldwide (more than
a thousand people a year) (From fines to the death
penalty..., 2017). Article 347 of the Criminal Code of
the People’s Republic of China establishes a penalty
of 15 years’ imprisonment or life imprisonment or
|

the death penalty for the following acts: smuggling,
sale, transportation and manufacture of opium in
the amount of more than 1,000 g, heroin or methyl-
phenylamine in the amount of more than 50 g, and
other drugs in large quantities; leading a group that
commits smuggling, sale, transportation and manu-
facture of narcotic drugs; armed cover for smuggling,
sale, transportation, and manufacture of drugs; re-
sisting with the use of violence the inspection, de-
tention and arrest of persons involved in the crime
drug trafficking, under aggravating circumstances;
participation in organised trade in international-level
narcotic drugs (Voinova & Stanich, 2021).

The second group (“strict control”) includes coun-
tries where illegal production and sale of narcotic
drugs are punishable by long terms of imprisonment,
but the most severe types of criminal penalties for
committing drug crimes are not applied. A wide range
of general social and special criminological measures
to counteract illegal drug trafficking has been intro-
duced there, strict control over their legal production
and use has been established, but the most severe
types (sizes) of criminal penalties for committing
drug crimes, as a rule, are not applied. These coun-
tries traditionally include the United States, Great
Britain, France, Germany, etc. However, approach-
es to the problem differ significantly both within
this group of countries and within individual states.

Thus, in the United States, some states are crim-
inalised not only for possession, but also for the use
and attempted purchase of drugs, and in others, the
use of marijuana as a drug is normalised (Alaska, Cal-
ifornia, Colorado, Hawaii, Maine, Nevada, Oregon,
and Washington). A rather tough approach to re-
sponsibility for drug crimes has been applied in New
York. The terms of punishment for these criminal of-
fences range from 1 year to life imprisonment. A per-
son who has first committed the sale of drugs of the
fifth degree is sentenced to imprisonment from 1 to
2.5 years. For selling small batches of drugs on a per-
manent basis, a person can face a penalty of 8 to 20
years in prison (with five years of supervision after
release). The minimum sentence for drug trafficking
in Category I or II is 10 years. Persons who re-commit
drug-related crimes are punished with imprisonment
for a term of 12 to 20 years, and persons who are
engaged in drug trafficking in large quantities — from
15 years with the possibility of life imprisonment
(From fines to the death penalty..., 2017).

In general, the United States is actively counter-
ing illegal drug trafficking by federal and local law
enforcement agencies. Today, in this country, one
state body (Drug Enforcement Administration (DEA))
combines various functions related to countering drug
trafficking, namely: prevention of drug crimes, their

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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detection and pre-trial investigation (in particular,
criminal offences related to the forceful support and
corruption cover-up of illegal drug business, the use of
proceeds obtained, cross-border organised drug crime,
drug trafficking and drug terrorism as part of regional
and international groups, violation of the rules for the
legal circulation of controlled pharmaceuticals prepa-
ration of criminal cases on these crimes for consider-
ation in court; coordination of the activities of federal
and regional law enforcement agencies through the
exchange of Information, joint investigations, train-
ing, creation of target groups; interaction with other
states in the field of countering drug crimes, provid-
ing mutual international legal assistance; ensuring
the proper supply of narcotic drugs for legitimate
medical, commercial and scientific purposes; work-
ing with communities through local partnerships for
the prevention of drug addiction (Bukovskyi, 2023).
In the 21 century, in countries belonging to the
“strict control” group, along with strengthening con-
trol over drug trafficking, there is a tendency to le-
galise the use of certain types of drugs for medical
purposes and decriminalise the storage of a small
amount of narcotic drugs intended for personal use.

The countries of the “liberal approach” group
include those where the sale of “light” drugs is de
jure and/or de facto allowed, which is combined
with effective state control over their accounting,
distribution and sale, and over the turnover of other
(more potent) drugs. The law enforcement agencies
of these countries pay considerable attention to iden-
tifying and exposing persons involved in organised
drug crime. If proven guilty, such persons face long
prison terms. Among the most famous countries of
this group are the Netherlands, Malta, and Belgium.

The policy of specific states to counteract illicit
drug trafficking, among other things, is embodied in
the detection and investigation of drug crimes. The
public prosecution service (prosecutor’s office) plays
an important role in ensuring the effectiveness and le-
gality of such activities. An analysis of the legislation
of the member states of the European Union suggests
that not all standards of the prosecutor’s office are pro-
vided for in the recommendations REC (2000) 19 of the
Council of Europe! and PACE Recommendations 1604
(2003)? were taken into account by national legislators.

In general, in the countries of the European con-
tinent, there are no common approaches to normalis-
ing the place of the prosecutor’s office in the system

of state bodies, its organisational structure, functions
and powers in terms of ensuring the detection and
investigation of criminal offences (Drach, 2020; Ba-
nakh, 2020). What is common in all EU member
states is that the prosecutor’s office is tasked with
initiating criminal prosecution, bringing charges,
presenting them during court proceedings, and filing
appeals against court decisions. But there are signif-
icant differences in the legal assignment of functions
to prosecutors that go beyond criminal justice. More-
over, prosecutors in different countries have excel-
lent powers directly in the field of criminal justice.

The prosecutor’s offices of France and Hungary
have the widest range of powers among European
countries (European Information and Research Cen-
tre, n.d.). According to French law®* the prosecutor’s
office is entrusted with the functions of criminal pros-
ecution at all stages of criminal proceedings, and par-
ticipation in administrative and judicial proceedings
and bankruptcy cases in the interests of society and the
state. Directly in the field of criminal justice, French
prosecutors have broader powers than prosecutors in
many other EU countries. This, in particular, is man-
ifested in the fact that they supervise the activities
of the judicial police, initiate criminal prosecution
on their own initiative, can independently conduct a
pre-trial investigation, are authorised to participate
in any investigative actions, give mandatory instruc-
tions to the pre-trial investigation body, and make de-
cisions on choosing a preventive measure and closing
criminal proceedings outside of judicial procedures.
Therefore, in France, the prosecutor controls all pro-
cesses that take place during the pre-trial investiga-
tion, which, according to the criminal procedural
law of this state, consists of an inquiry, initiation of
criminal prosecution, and preliminary investigation.

The inquiry is conducted by the judicial police.
This is not only the stage of pre-trial investigation,
but also a specific type of activity, which, among oth-
er things, is aimed at: urgent identification and deten-
tion of persons who have committed criminal offenc-
es in conditions of evidence; detection of previously
unknown crimes, search for persons involved in their
commission, obtaining evidence of their guilt, and, if
necessary, establishing the location of such persons;
clarification of the causes of death of a person un-
der suspicious circumstances; search for missing per-
sons and persons who evade investigation, trial, and
serving a criminal sentence. Police officers use both

! Recommendation of the Committee of Ministers of the Council of Europe No. Rec (2000) 19 “To Member States on the Role of the
Public Prosecutor’s Office in the Criminal Justice System”. (2000, October). Retrieved from https://supreme.court.gov.ua/userfiles/

Rec_2000_19_2000_10_6.pdf.

2 PACE Recommendation No. 1604 “On the Role of Public Prosecutors in a Democratic Society Based on the Rule of Law”. (2003, May).
Retrieved from https://assembly.coe.int/nw/xml/xref/xref-xml2html-en.asp?fileid = 17109&lang =en.

3 Constitution of France. (2023, December). Retrieved from https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000571356/.

4 Criminal Procedural Code of France. (2020, January). Retrieved from https://legislationline.org/sites/default/files/documents/6e/

France_CPC_am022020_fr.pdf.
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public and secret methods, act both on their own in-
itiative and on behalf of the investigator and only
under the supervision of the prosecutor!.

The approach in which, under the supervision
of the same prosecutor, both the detection of crimes
and the identification of those who committed them,
the collection of evidence in criminal proceedings,
is considered quite justified and relevant for the
purpose of practical application in countering drug
crime in Ukraine. The effectiveness of the French
model is an additional confirmation of the thesis that
we have justified in the past that “the detection and
investigation of drug crimes are two successively lo-
cated in time components (stages) of a single process
that has its own characteristics due to the specifics
of illegal activities. This process objectively requires
external monitoring (with the possibility of interven-
tion and adjustment) due to the high risks that its
subjects (operational units and pre-trial investigation
bodies) may ignore the requirements of the legisla-
tion. The role of such monitoring is theoretically and
practically played only by prosecutor’s supervision
(Shelikhovska, 2023).

So there are significant differences in the under-
standing of the concept of inquiry in Ukraine and
France. If in Ukraine an inquiry is a form in which a
pre-trialinvestigation of criminal offencesiscarried out
(according to a simplified procedure), then in France
it is a search work conducted by public and secret
methods. What these countries have in common is that
it is conducted under the supervision of a prosecutor.

The German prosecutor’s office also has a wide
range of powers in the field of criminal justice. But it
should mainly be considered an investigative body,
whose main task is to conduct a preliminary inves-
tigation by clarifying both incriminating and excul-
patory circumstances leading to the possible prose-
cution (Glaser & Hartmann, 2022). According to the
German Code of Criminal Procedure?, it is this body
that is responsible for investigating crimes (inquiry),
collecting evidence, and evaluating them. The prose-
cutor has the right to fully manage the course of the
inquiry, determine the specifics of its organisation,
and make appropriate procedural decisions. Howev-
er, in practice, specific public and secret investigative
search actions are carried out by the police on be-
half of the prosecutor. In fact, prosecutors personally
participate in the investigation of only serious and

especially serious crimes. In order to resolve the issue
of bringing charges, the prosecutor establishes circum-
stances relevant to the criminal proceedings. It can
question the accused, the victim, witnesses, experts,
give instructions to conduct a search, inspection, sei-
zure, etc. (Nalutsyshyn, 2021). An inquiry under Ger-
man law covers almost all actions that are carried out
in Ukraine within the framework of investigative and
search actions and pre-trial investigation. The German
legislator does not link the inquiry with the investiga-
tion of criminal offences of a certain degree of severi-
ty, as is done in Ukraine. A judicial investigator (Dis-
trict Judge-Inquirer) participates in an inquiry only
when making the most important decisions or decid-
ing on the legalisation of evidence (Baranets, 2023).

In the Czech Republic, the function of public
prosecution is assigned to the prosecutor’s office of
the republic by the provisions of Article 80 of the
Constitution of this country® and a separate law estab-
lishing the structure, system of organisation of work
and competence of this state body*. The Criminal
Procedural Code of this state defines the main func-
tion of the prosecutor’s office at the stage of pre-trial
investigation as supervision of the activities of police
investigators. The prosecutor is granted the right to
participate in any investigations, personally conduct
individual ones, independently conduct a pre-trial in-
vestigation and make any procedural decision®. The
Prosecutor’s Office of the Czech Republic has powers
that go beyond the criminal justice system. They re-
late to civil cases in terms of establishing legal capaci-
ty; declaring a person dead, etc. (Nalutsyshyn, 2021).

The Estonian Prosecutor’s Office is a government
agency that is managed by the Ministry of Justice and
isindependent in performing its tasks arising from the
law. The prosecutor’s office manages pre-trial crimi-
nal proceedings, ensuring their legality and effective-
ness; supports the state prosecution in court, partici-
pates in the planning of operational and investigative
activities necessary for detecting, stopping, and solv-
ing crimes, gives permission to the pre-trial investi-
gation body to conduct certain operational and inves-
tigative activities, and performs other duties assigned
to the prosecutor’s office by law®. The prosecutor has
the right to give instructions to the pre-trial inves-
tigation bodies regarding the collection of evidence
and, in accordance with the factual data obtained,
decides to bring charges against specific persons’.

! Criminal Procedural Code of France. (2020, January). Retrieved from https://legislationline.org/sites/default/files/documents/6e/

France_CPC_am022020_fr.pdf.

2 German Code of Criminal Procedure. (1987, April). Retrieved from https://www.gesetze-im-internet.de/englisch_stpo.

3 Constitution of Czech Republic. (1992, December). Retrieved from https://bit.ly/38ZekWD.

*Law of the Czech Republic No. 283/1993 “On the Public Prosecutor’s Office”. (1993, November). Retrieved from https://bit.ly/3rLyjPc.
5 Law of the Czech Republic No. 141/1961 “On Criminal Procedure (Criminal Procedure Code)”. (1962, January) Retrieved from https://

www.zakonyprolidi.cz/cs/1961-141.

6 Law of the Estonia No. RT I 1998, 41, 625 “On the Public Prosecutor’s Office”. (1998, May). Retrieved from https://www.riigiteataja.

ee/akt/12749278.

7 Estonia Code of Criminal Procedure. (2004, July). Retrieved from https://www.riigiteataja.ee/akt/121122012010.
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Article one of the Estonian Criminal Procedural
Code not only provides that the scope of this law ex-
tends not only to pre-trial and judicial criminal pro-
ceedings (Article 1, Paragraph 1), but also defines the
grounds and procedure for conducting operational
and investigative activities (Article 1, Paragraph 2).
This activity is regulated by a separate chapter (chap-
ters 3-1) of this Code. The grounds for conducting it,
among other things, are: the need to collect informa-
tion about the preparation of a crime in order to pre-
vent or solve it (Paragraph 1 of Article 126-2)! — on
the one hand, the need to collect information about
the crime in the framework of criminal proceedings.
Thus, operational and investigative activities can
not only accompany criminal proceedings, but also
precede them. This activity is carried out under the
supervision of the prosecutor, who not only grants
the police permission to conduct certain secret ac-
tions and applies to the court with relevant petitions,
but also participates in the planning of operational
and investigative activities.

According to the Law of the Republic Of Moldo-
va “On the Prosecutor’s Office” of 25.02.20162, the
competence of this “autonomous public institution”
is limited only to the sphere of criminal justice. This
law provides that the prosecutor: directs and carries
out criminal prosecution, supports the prosecution in
court (Paragraph “A” of Article 5); monitors compli-
ance with the legislation on special search activities
(paragraph “C” of Article 5); initiates disciplinary
proceedings in cases of violation of the law, failure
or improper performance of duties in criminal pro-
ceedings by criminal prosecution officers, employees
of ascertaining bodies, employees of bodies engaged
in special search activities, and employees responsi-
ble for registering messages (Paragraph “B” of Arti-
cle 6). The principle of specialisation is embodied in
Article 9 of the Law of the Republic Of Moldova “On
the Prosecutor’s Office” of 25.02.2016°. In particular,
Moldova has introduced an anti-corruption prosecu-
tor’s office and a prosecutor’s office for combating
organised crime and special cases.

All the countries discussed above, including
Ukraine, belong to the Romano-German legal sys-
tem. Therefore, taking this experience into account
is an important factor in improving prosecutor’s
supervision over the detection and investigation of
drug crimes in Ukraine (Likhovytskyi, & Spiridono-
va, 2023). However, R.V. Zvarych et al. (2023) argue
that in recent years, there has been an active mu-
tual borrowing of the best elements (principles, le-
gal means, methods, tools) of the Romano-Germanic

and Anglo-Saxon legal families in order to protect
the interests of society and the state, and ensure hu-
man rights. These trends are also evident in Ukraine,
where, among other things, judicial precedents char-
acteristic of the Anglo-Saxon legal family are widely
used in law enforcement.

Consequently, international standards of prosecu-
tor’s supervision over the detection and investigation
of drug crimes do not have a single source and are a
purely criminological concept. Their content consists
of separate norms of international legal acts, which
define the minimum requirements for: the work of
law enforcement agencies, ensuring human rights
and freedoms, countering crimes in the field of drug
trafficking, and the powers of the prosecutor’s office
in the field of criminal justice. Approaches to the im-
plementation of these standards are purely individual
in each state: there are various combinations that are
destablished due to consideration of some require-
ments and recommendations and neglect of others.
In a democratic society, it is advisable to introduce
these standards as widely as possible.

= Discussion

Problematic issues of legal regulation and the prac-
tice of prosecutor’s supervision are widely discussed
by researchers from different countries. Their assess-
ments are important for this study, as they provide an
insight into the advantages and disadvantages of or-
ganising and implementing prosecutor’s supervision
using specific examples. Some of these examples are
not directly related to the detection and investigation
of drug crimes, while others are directly related to
this activity. However, both the former and the latter
deserve attention as they analyse the prosecutor’s ac-
tivity in the field of criminal justice.

Researchers from the USA, S. Bonnes & S.A. To-
sto (2023), examined the tactics of the prosecutor’s
support in court in cases of sexual violence commit-
ted by (and against) members of the armed forces
of a state. Researchers have shown that in support
of the charge, prosecutors actively use information
that is not evidence of the actual circumstances of the
crime (especially in cases where there is not enough
direct evidence of the event of the crime and the guilt
of the person). This refers to, in particular, data on
the accused that contradict the established ideas of
the US military about the standards of behaviour of
soldiers and officers. In addition, prosecutors also
rely on military jargon and the values of the military
court to encourage jurors to find the accused guilty
and convince them of the need to impose a specific

! Estonia Code of Criminal Procedure. (2004, July). Retrieved from https://www.riigiteataja.ee/akt/121122012010.
2 Law of the Republic of Moldova No. 3 “On the Prosecutor Office”. (2016, February). Retrieved from https://www.legis.md/cautare/

getResults?doc_id = 140236&lang =ro.
3 Ibidem, 2016.
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sentence. Moreover, prosecutors emphasise that the
victim meets the expectations of the military and
the image of an ideal serviceman. This tactic often
works, as judges and jurors are themselves military
personnel. This leads to the conviction of persons
whose guilt has not actually been proven beyond a
reasonable doubt.

There are no such problems in Ukraine, which is
due, among other things, to differences in the judicial
system. There are no specialised military courts in
Ukraine, and in cases of sexual violence, prosecutors
usually rely on direct evidence confirming the fact
and circumstances of the crime. The problems of the
prosecutor’s use of data describing a person (informa-
tion about criminal records, drug addiction, behav-
iour in everyday life, employment, etc.) in support of
their guilt, in particular, in drug crime proceedings,
should be studied separately. In the meantime, this
study provides recommendations for Ukraine to bor-
row the best international prosecutorial practices in
the field of countering drug crime.

The topic of the prosecutor’s activities in criminal
cases related to sexual violence is raised by research-
ers not onlyin terms of certain categories of accused
or victims, but also in general. Thus, T. Slovinsky &
S.J. Brubaker (2022) developed tactics for protecting
the prosecutor from the traumatic effects of proce-
dural and non-procedural factors, and the work to
prevent secondary and repeated victimisation of vic-
tims of sexual violence. In drug crime proceedings,
for the most part, there are no victims and there is
no such traumatic effect. However, in Ukraine, the
issues of emotional balance of the prosecutor’s ac-
tivities, the means of their psychological protection
are currently extremely relevant for any category of
criminal proceedings. Ultimately, the armed aggres-
sion of the Russian Federation has become a cata-
lyst for polar phenomena in the prosecutor’s envi-
ronment: the activation of civil position against the
aggressor, professional and behavioural destructions
that can lead to the end of the prosecutor’s career
(Khotynska-Nor et al., 2023).

A lot of scientific research is devoted to the
psychological and moral aspects of the activities of
prosecutors in UK. L. Soubise (2023) drew particular
attention to the insufficiently investigated aspect of
the professional identity of public prosecutors — mor-
al legitimacy and, in particular, self-legitimacy, that
is, the belief of prosecutors in their own competence
to make decisions in individual cases. As a result of
direct observations and interviews, a sense of loss
of their own legitimacy by employees of the Crown
Prosecution Service of Great Britain was revealed
due to the constant monitoring of their decisions by
colleagues and managers. This comprehensive man-
agerism, according to the researcher, undermines the
very legitimacy (and, consequently, transparency),
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the development of which the prosecutor’s office has
had to work hard since its inception.

This problem is certainly inherent in Ukraine.
Ukrainian prosecutors must coordinate with the man-
agement almost every decision in any criminal pro-
ceedings, including cases of drug crimes. This, among
other things, concerns the details of notifying a per-
son of suspicion and the content of the indictment,
determining the type of preventive measure, con-
cluding a plea agreement, applying to the court with
a request for exemption from criminal liability, etc.

In another plane, the issue of moral legitimacy
and self-legitimacy of prosecutors was considered
by American researchers. For the most part, such
studies are directly related to the problems of illicit
trafficking in narcotic drugs and psychotropic sub-
stances. In particular, this is the issue of determining
by the prosecutor the expediency of criminal pros-
ecution for possession of a small amount of drugs
(for their own use). As stated by S.B. Baughman &
M.S. Wright (2020), over-active criminal prosecution
for these and other minor criminal offences has led to
mass incarceration of people for long periods of time.
This, in turn, led to a loss of confidence on the part of
a significant number of the population in the courts,
the prosecutor’s office, and the police. These insti-
tutions have lost their moral correctness in the eyes
of community residents. Most of the people who fell
under the repression were descendants of immigrants
from the African continent, which outraged broad
segments of the US population belonging to this cate-
gory (their opinion was shared by other Americans).

The consequence of these events was the emer-
gence of a “progressive” movement in the prosecu-
tor’s environment. It consists in introducing practices
aimed at preventing mass incarceration, eliminating
racial inequality (racially disproportionate conse-
quences of charges), waiving charges of committing
minor drug crimes, and giving preference to the use
of medical and educational measures (including com-
pulsory ones) and social rehabilitation over criminal
punishment. Thus, “progressive” prosecutors try to as-
sert their moral authority (legitimacy) both in the eyes
of their fellow citizens and in their own conviction.

Thus, A.L. Cox & C. Gripp (2022), exploring the
strategies of ordinary prosecutors in Belton (USA),
among other things, made the following conclusions:
1) recognising the problem of legitimacy faced by
prosecutors in general, Belton prosecutors seek to
dissociate themselves from their colleagues (oth-
er prosecutors, police, judges) whom they consider
responsible for mass incarceration; 2) by doing so,
they seek to assert their moral, intellectual, and so-
cial superiority; 3) by staying away from the police,
prosecutors simultaneously demonstrate their ability
to influence its decisions, stop its illegitimate activ-
ities and bring to justice officers guilty of violating
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the law; 4) recognising the systemic the injustice and
challenges faced by those accused of a crime, pros-
ecutors are inclined to apply to the latter measures
that are alternative to criminal prosecution.

These alternative measures are implemented un-
der special programmes that provide for the use of
special treatment, education, social rehabilitation
of offenders with their involvement in socially use-
ful work, etc. These programmes are often criticised.
R.F. Wright & K.L. Levine (2022) criticise them for
their lack of specific standards and established crite-
ria. The lack of common approaches to the content
and form of such programmes is due to the fact that
their development and implementation are carried
out by the prosecutor’s offices of US states that do not
have a single subordination and act independently of
each other. In addition, the conflicting legislation of
individual states does not contribute to the proper im-
plementation of such programmes. E. O’brien (2020)
notes that Wisconsin has a drug-related homicide
act passed back in 1986. This law was intended to
expose and convict drug dealers. However, its pro-
visions made it possible to bring to justice and se-
verely punish drug addicts who are not involved in
the drug business. This refers to friends, relatives, or
acquaintances of the deceased from a drug overdose,
who found another dose for the victim or shared it.
Thus, addicts face the possibility of being charged
with murder when they call for medical attention
for an overdose victim. Since 2014, another law has
been in force in Wisconsin, providing such individu-
als with treatment for drug addiction and protecting
them from prosecution. However, its implementation
faces problems due to the active implementation of
the provisions of the 1986 law. In connection with
the above, the researcher rightly suggests adjusting
both the legislation and the prosecutor’s practice.

Another feature of the activities of “progressive”
US prosecutors in cases of illegal drug trafficking is
the active use of the Institute of plea agreements.
C.A. Grodensky et al. (2023), investigating this issue,
interviewed prosecutors who described working to
achieve five major progressive goals in their plea bar-
gain decisions: dropping charges of drug possession
in small quantities; avoiding excessive punishment,
especially for crimes without victims; avoiding pros-
ecution in obviously weak cases; encouraging open
communication with the defence; and promoting ra-
cial equality. Prosecutors’ descriptions of how these
goals were guided by case decisions show how pro-
gressive prosecution can affect the criminal justice
system through plea bargaining.

However, A.M. Gershowitz (2021) points to the
unjustified extension of the liberal policy of “progres-
sive” prosecutors to numerous cases against doctors
who massively prescribe narcotic drugs to patients
without appropriate medical indications. Despite the
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fact that such doctors were deprived of their licenses
due to abuse of the right to prescribe narcotic drugs
to patients (proving their guilt was not complicated),
prosecutors refused to prosecute them. The research-
er quite justifiably compares these doctors with street
drug dealers, and also rightly notes that their use of
drug licenses to cover up their illegal business only
increases the public danger of illegal actions commit-
ted by them.

A.M. Gershowitz (2021) argues the need for
criminal prosecution of doctors who unreasonably is-
sue prescriptions for the purchase of drugs. The prac-
tices of “progressive” US prosecutors regarding the
use of their discretionary powers to avoid criminal
and public prosecution in certain categories of drug
crimes deserve attention, as they save state resources
and comply with the principles of functioning of a
democratic society.

Thus, the generalisation of the studied standards,
according to the acts of these organisations, togeth-
er with the analysis of the experience of developed
democratic countries and the analysis of scientific
literature, highlight the most useful and valuable
approaches and practices in the field of prosecutor’s
supervision over the detection and investigation of
drug crimes. Ukraine needs to follow a further course
towards the introduction of effective special crimino-
logical programmes and methods of combating drug
crimes with the assignment of the responsibility for
their development and implementation to specially
created police units (national and local levels) — with
the involvement of scientific institutions. It will be
effective to introduce the specialisation of prosecu-
tors in supervising the detection and pre-trial inves-
tigation of drug crimes, followed by the support of
public prosecution in court. It is important to ensure
that the severity of punishment for drug crimes corre-
sponds to their public danger through adequate, pro-
gressive use of discretionary powers in bringing and
maintaining public prosecution (within the limits of
the types and amounts of punishment established by
the legislator). The prosecutor’s competence should
include resolving issues related to the application
of alternative measures to criminal prosecution and
prosecution in relation to persons who have commit-
ted drug crimes (treatment for addiction with sub-
sequent monitoring of the patient, upbringing and
re-education, restoration of working capacity and
social reintegration of the offender). It is also neces-
sary to ensure that the prosecutor has the discretion-
ary power (under certain conditions) to discontinue
criminal prosecution or drop charges against a per-
son who has committed a criminal offence or a minor
crime in the field of illicit drug trafficking. The pros-
ecutor’s office should be charged with ensuring the
legality of the actions of law enforcement agencies to
obtain the information necessary to start continuing
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the criminal prosecution of a person for committing
drug crimes. It is also important to ensure the moral
legitimacy and self-legitimacy of prosecutors through
the organisation of such conditions for their use of
discretionary powers, in which individual procedural
decisions and legal position do not need to be coor-
dinated with the leadership of the prosecutor’s office.

m Conclusions

International standards of prosecutor’s supervision
over the detection and investigation of drug crimes
are a set of separate provisions of various internation-
al laws and regulations, which establish minimum
requirements and recommendations in terms of: ra-
tioning at the level of national legislation the activi-
ties of law enforcement agencies to counteract illegal
trafficking in narcotic drugs, psychotropic substances
and their analogues — on the one hand, as well as
the legal status of the prosecutor’s office, its func-
tions and powers in the field of criminal justice — on
the other. These standards do not have a single reg-
ulatory source and are determined based on the re-
sults of a comprehensive analysis of these provisions.

The analysis of the UN and EU regulations, as
well as the practice of implementing their provisions
in different countries of the world, allowed for the
conclusion that there are different approaches to the
implementation of provisions related to prosecutor’s
supervision of the detection and investigation of drug
crimes. This led to the existence of various models of
a special criminological system for countering drug
trafficking: from the repressive role of the prosecu-
tor’s office in combining a significant excess of the
recommended limits of criminal punishment (up to
the death penalty) to the legalisation of drug use and
possession (without the purpose of selling) in combi-
nation with rationing the prosecutor’s ability to drop
charges and apply measures alternative to criminal
prosecution to the guilty person. Each of the mod-
els has its own disadvantages and advantages and is
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= AHOTaniA. CTpiMKe NOMUPEHHS HAPKOTU3MY 3YMOBJTIOE HeOOXiTHICTh aKTUBi3alil IPOTHIiT HAPKO3JIOUHMHAM
(3 oAHOYACHUM CYBOPHM JOTPUMAHHAM MOJIIi€I0 [TPaB JIIOAWHN), 10 MOXJIUBO JIMIIE 32 YMOBU e()eKTUBHOTO
MPOKYPOPCHKOT0 HAarJisily, YMM i 3yMOBJIEHa aKTyaJIbHICTh JOCJTiIXeHHA iioro mpobsiem. Mera cratTi —
cXapakTepusyBaTH CTaH NPaBOBOIO PEryJIIOBaHHA Ta IMPAaKTUYHOTO 3MiMICHEHHsA IPOKYpPOPOM HarjsAaay 3a
OIepaTHUBHO-PO3LITYKOBOIO IPOTU/IEI0 Ta JOCYJOBHM PO3CJIiAyBaHHAM KpUMiHaJIbHNX IIPAaBONOpYIIeHsb y chepi
HapKooOiry B IUIOLU[MHI AOTPMMaHHA HOPM MiXHapOJHOTO IpaBa, a TakoX cHopMyJsioBaTH peKoMeHAamil
IIOAO0 3alOo3WYeHHA MO3UTHMBHOI MPAKTWUKU iHIIMX KpalH y 4YacTHWHi Takoro HarjAany. [locayroByroumchk
CHCTEMHO-CTPYKTYPHUM, NOPiBHAJIBHO-NIPABOBUM i JIOTiKO-IOPUANYHUM MeTOJaMU, KOMIJIEKCHO AOCIiXeHO
HHM3KY aKTiB MiXHapOJHOIr'0 IIpaBa Ta 3aKOHOLABCTBA YKpalHU H iHMNUX Aepxas. OOIPyHTOBAHO, IO 3MiCT
MiXHapOOHUX CTaHAAPTiB MPOKYPOPCHKOI0 HArJIAAY 3a BUABJIEHHAM i PO3CJiAyBaHHAM HapKO3JIOYMHIB
CTAHOBJIATH HAasABHI B Pi3HUX JPKepeslaX MiXkHapOAHOTIO [paBa OKpeMi MOJIOXKEeHHs, Po3p0o6IeHO peKoMeHAamil
MO0 [iAJBHOCTI HAalliOHAJBHUX NPOKypaTyp y cdepi MpOTHAil 3JI0YMHHOCTI 3arajoM i [JiAJbHOCTI
JepXaBHUX OpraHiB 3 KpHMiHaAJIbHO-IIPABOBOI, CIeliaJlbHO-KPHUMIiHOJIOTiYHOI, OllepaTUBHO-PO3IIYKOBOI Ta
KpUMiHaJIbHOI IpoliecyasibHOI MPOTH/il HApKO3J0UMHaM. BUKOpHCTaHHA 3a3HaYeHUX MeTOiB i MarepiaiB
HaJaJIo MOXJIUBICTh BU3HAYUTH, L0 YKpaiHa JOTPUMYEThCSA AOCIIiIXKYBaHUX CTaHAAPTiB (HaBiTh Ha BUIIOMY
piBHi, HiX JesAki KkpaiHu — wieHn €Bpornericbkoro Coo3y), 30KpeMa 010 He3aJIeXXHOCTi MPOKypaTypy BiJl
BHMKOHABYOI Ta CyJOBOI BJIa[id, KOHI[eHTparlil 0CHOBHUX QYHKLIN y cPepi KpuMiHaJIbHOI I0CTUIIi1, 3a0e3meueHHA
epeKTHBHOIO HArJIAdy 3a AOCYNOBUM PO3CJiAyBaHHAM y (opmi mponecyajibHOr0 KepiBHULTBA. BogHouac
B YKpaiHi OOI[IJIbHO IMPOJOBXUTU POOOTY ILIOJ0: 3alpOoBa/)KeHH:A crelliasli3allil MpoKypopiB Ha HarjAA4i 3a
BUSBJIEHHAM i1 AOCYZJOBUM pPO3CJIiQyBaHHAM HApKO3J0YMHIB, a TaKoX PO3pO06JI€HHAM MEeTOAWK IPOTHAil
HaApKO3JIOYMHAM NPaBOOXOPOHHMMM OpraHaMi{; PO3MMPEHHAM MAUCKPEI[iiHNX IOBHOBaXXeHb IIPOKypopa
Ta 3a0e3MeyeHHAM peasibHOI He3aJIeXHOCTi M CaMOCTiMHOCTiI iX BUKOPUCTaHHs; 3abe3nedeHHAM Harjasagy
3a JOTPUMAaHHAM IOJIIi€l0 3aKOHHOCTI MiJl Yac iHiiaTMBHOrO BUABJIEHHA HaApKO3JIOYMHIB. PesynbraTtu
MpOBEeIeHOr0 JOCJIiPKeHHsA MoXe OyTH BUKOPUCTAaHO [JIA BOOCKOHAJIEHHs 3aKOHOLABCTBA YKpalHU Ta
MPaKTUKH WOTO 3aCTOCyBaHHA

m KUTiouoBi cjioBa: HapKOTUYHI 3aco0u; IMPOKypaTypa; 3aKOHHICTh; AMCKPEIiiiHi MOBHOBaXXeHHs; IpaBa
JIIOOUHU; ONIepaTUBHO-PO3IIYKOBA [ifAJIbHICTD
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