MIHICTEPCTBO BHYTPILUHIX CMPAB YKPAIHM
HALIOHAJIbHA AKAOLEMIA BHYTPIWHIX CIMPAB

IOPUONYHUU YACONUC

HALLIOHATbHOI AKALEMII BHYTPILUHIX CMPAB

HaykoBum >XypHas

Tom 16, N2 1
2026

Knis
2026



ISSN 2519-4216 YIIK 34
E-ISSN 2519-4313 Doi: 10.63341 /naia-chasopis/1.2026

3aCHOBHMK:
HawnjioHasbHa akaseMisa BHYTPILIHIX ClIpaB
Pik 3acHyBaHHa: 2011

BUXOAUTH YOTUPH pa3U Ha pPiK

PexomeHndosaHo do dpyKy ma nowupeHHs
uepe3 mepexcy InmepHem BueHot padoro
HayioHaawHoi akademii sHympiwHix cnpae
(npomokosa Ne 6 8id 31 6epe3Hs 2026 p.)

InenTudikarop meaia B Peectpi cy6'ekTiB y chepi menia R30-02448
PimienHs HauioHasbHOI pajiu YKpaiHu 3 NUTaHb TesiebadyeHHs i paiioMOBJIeHHSA
BiZ 11 ciuna 2024 poky Ne 26

KypHaa BxoauTsb A0 nepesiky ¢paxoBux BUJaHb YKpaiHU
Kareropisa «b». ['any3b Hayk — ropuauyHi, crietiaabpHicTb - 081 «[IpaBo»
(Haka3 MiHicTepcTBa oCBiTH i HayKu YKpainu Bij 28 rpyaHs 2019 p. Ne 1643)

KypHas npeacTaB/IeHO B MiXKHAPOAHUX HAYKOMETPUYHHUX 6a3ax JaHHX,
peno3uTapiax Ta nomykoBux cucremax: COPE, ERIH PLUS, SOLO, UCSB Library, Google
Scholar, CrossRef, Worldcat, Dimensions, Litmaps, Cambridge University Library, University
of Oslo Library, University of Hull Library, European University Institute, Leipzig University
Library, OUCI, HBY iwm. B.I. Bepnaacbkoro, ®axoBi BUZaHHs YKpaiHH,
EnextponHui penosurapiv HABC

HOpuanynui yaconvc HanioHanbHOI akaZieMil BHYTpIlIHIX CIIpaB : HayK. *XypH. / [peaKoJL.:
C. YepnsaBcbkuii (roJios. pef.) Ta iH.]. - KuiB : Han,. akaz,. BHyTp. cripas, 2026.-T. 16, Ne 1. - 116 c.

Ajppeca pepakiiii:
HanioHanbHa akazieMid BHYTPILLHIX cClIpaB
03035, mi. Costom'siHCbKa, 1, M. KuiB, Ykpaina
Ten.: +38 (044) 520-08-47
E-mail: naia@lawjournal.com.ua
https://lawjournal.com.ua/uk


https://lawjournal.com.ua/uk

MINISTRY OF INTERNAL AFFAIRS OF UKRAINE
NATIONAL ACADEMY OF INTERNAL AFFAIRS

LAW JOURNAL

OF THE NATIONAL ACADEMY OF INTERNAL AFFAIRS

Scientific Journal

Volume 16, No. 1
2026

Kyiv
2026



ISSN 2519-4216 UDC 34
E-ISSN 2519-4313 Doi: 10.63341 /naia-chasopis/1.2026

Founder:
National Academy of Internal Affairs

Year of foundation: 2011
Published four times per year

Recommended for printing and distribution
via the Internet by the Academic Council
of National Academy of Internal Affairs
(Minutes No. 6 of March 31, 2026)

Media identifier in the Register of Media Entities R30-02448
Decision of the National Council of Ukraine on Television and Radio Broadcasting
of 11 January 2024 No. 26

The journal is included in the list of professional publications of Ukraine
Category “B”. Branch of sciences - legal, specialty - 081 “Law”
(order of the Ministry of Education and Science of Ukraine of December 28, 2019 No. 1643)

The journal is presented international scientometric databases, repositories
and scientific systems: COPE, ERIH PLUS, SOLO, UCSB Library, Google Scholar, CrossRef,
Worldcat, Dimensions, Litmaps, Cambridge University Library, University of Oslo Library,
University of Hull Library, European University Institute, Leipzig University Library, OUCI,

Vernadsky National Library of Ukraine, Professional publications of Ukraine,
Electronic repository NAIA

Law Journal of the National Academy of Internal Affairs / Ed. by S. Cherniavskyi (Editor-in-
Chief) et al. Kyiv: National Academy of Internal Affairs, 2026. Vol. 16, No. 1. 116 p.

Editors office address:
National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
Tel.: +38 (044) 520-08-47
E-mail: naia@lawjournal.com.ua
https://lawjournal.com.ua/en


https://lawjournal.com.ua/en

IOPUOANYHUN YACOMUC
HALLIOHATbHOI AKAOEMII BHYTPILHIX CMPAB
Tom 16, N2 1

PepakuinHa Koneriqa

fonoBHUM pepakTop

Cepriit YepHABCBKUI JIOKTOD IOPUANYHUX HAYK, Tpodecop, HalnioHanbHa akafieMist BHy TpilIHiX cnipaB, YkpaiHa

3acTyrnHUK

roJIoBHOro pepakropa

Osibra bapa6ai JIOKTOp IOPUAWYHUX HaykK, nmpodecop, JIbBIBCbKUN Jep:KaBHUM YHIBEpCUTET BHYTPIIIHIX
crpas, YKpaiHa

HauioHanbHi YneHn pegkonerii

Bosiopgumup CeBpyk JIOKTOp IPUJUYHUX HayK, podecop, HanioHanbHa akaZieMist BHyTpilIHiX cnpas, Ykpaina

CeiTi1aHa flceyko KaHAWJAT I0PUAUYHUX HAYK, JOLEHT, XapKiBCbKUI Hal[iOHAJIbHUH YHIBEPCUTET BHY TPILLIHIX
crpaB, YKpaiHa

Cepriii AG1aMCbKHIt KaHAWUAAT IOPUJUIYHUX HAYK, J0LeHT, XapKiBCbKUN HallioHaJIbHUM YHIBEpCUTET BHYTPIlIHIX
crpas, YKpaiHa

JiaHna CepreeBa JIOKTOp IOPUAUYHUX HayK, npodecop, HarioHanbHa akagemis Ciyx6u 6Ge3neku YKpaiHH,
Ykpaina

Poman MoBuyaH JIOKTOP I0pUAUYHUX HayK, Tpodecop, loHelbKuii HallioHaIbHUM yHiBepcUTeT iMeHi Bacuis
Crtyca, YkpaiHa

Bosiopgumup Bonaap KaHAWJAT PUAAYHUX HayK, Tpodecop, HanionanbHa akagemisa Cayx6u 6e3neku YkpaiHy,
Ykpaina

Osiekcanap AMeJtiH KaHJUJAT IOpPUAWYHUX HayK, JoueHT, O¢ic [eHepasbHOro mpokypopa, /[epxkaBHUH
MOJATKOBUH YHiBepcUTeT, YKpaiHa

MbKHapopaHi uneHu peagkonerii

IIsoTp CTeupb JIOKTOp rab6iysiToBaHu# y ranysi npasa, npodecop, Onosbcbkuil yHiBepcuTeT, Pecry6.iika
MMosbia

Kpicrian KayHept nokTtop ¢inocodii, mpodecop, AyoaiHcbKkui Micbkuil yHiBepcuTeT, YHiBepcuTeT [liBAeHHOTO
Yenncy, Benuka bpurtanis

l'eopre Penina JIOKTOp OPUAWYHUX HAYK, AOLEHT, Mo/J0BCbKUI Jiep>KaBHUHM yHiBepcuTeT, Pecrny6.iika
MosgoBa




LAW JOURNAL

OF THE NATIONAL ACADEMY OF INTERNAL AFFAIRS

Editor-in-Chief
Serhii Cherniavskyi
Deputy
Editor-in-Chief
Olha Barabash

Volodymyr Sevruk
Svitlana Iasechko
Serhii Ablamskyi
Diana Serhieieva
Roman Movchan
Volodymyr Bondar
Oleksandr Amelin

Piotr Stec
Christian Kaunert
Gheorghe Renita

Volume 16, No. 1

Editorial Board

Doctor of Law, Professor, National Academy of Internal Affairs, Ukraine

Doctor of Law, Professor, Lviv State University of Internal Affairs, Ukraine
National Members of the Editorial Board

Doctor of Law, Associate Professor, National Academy of Internal Affairs, Ukraine

PhD in Law, Associate Professor, Kharkiv National University of Internal Affairs, Ukraine
PhD in Law, Associate Professor, Kharkiv National University of Internal Affairs, Ukraine
Doctor of Law, Professor, National Academy of the Security Service of Ukraine, Ukraine
Doctor of Law, Professor, Vasyl Stus Donetsk National University, Ukraine

PhD in Law, Professor, National Academy of the Security Service of Ukraine, Ukraine

PhD in Law, Associate Professor, Office of the Prosecutor General, Ukraine State Tax University,
Ukraine

International Members of the Editorial Board

Doctor of Habilitation in the Field of Law, Professor, University of Opole, Republic of Poland
PhD, Professor, Dublin City University, University of South Wales, UK
Doctor of Law, Associate Professor, Moldova State University, Republic of Moldova



IOPUOANYHUN YACOMUC
HALLIOHATbHOI AKAOEMII BHYTPILHIX CMPAB
Tom 16, N2 1

3MICT

B. TumMmoiieHKO
Posb ifjeit a60Mi[ioHI3MY B MOMEPEIKEHHI 3MTOUMHHOCT L tvueeurerseessensenssesssesssesssesssssssessssssssssssssssssssssssasssssssesssesssesas 9

T. Ocoany, [I. OcTaBOK

3arajibHi yMOBHU pO3IJIsiAY KPUMiHA/IbHUX CIIPaB, 1110 3a6e31e4y0Th
HaJIeXHY Y4aCTb CTOPiH i ZOTPUMaHHSA IXHIX NPOLECYATBHUX ITPAB ..currtnrncsisssssssssssssssssssssssssssssssssssssssssssasees 18

M. C. Pana

PedopmMyBaHHs KpuMiHanbHOro npaBocyAas B Hapoanii Pecny6uini Banriagem
3a JIONIOMOT 00 TEXHOJIOTiM: NOPiBHSAJBHUM aHa/1i3 Mo/leJiell eJIEKTPOHHOI0 paBocyAAs B [HAIT,
BeMUKIN BPUTAHIT TA CILLA ...ovtreeeretssrseesesssssssses s ssss st st sesssssssssessssssssssssssssssssssssssssssssssssssssssasassssssssssssssssssanssnns 32

0. AMeJtiH

LudpoBa eBoI0Lis1 KpUMiHATICTUYHOI METOAUKHU PO3C/ilyBaHHS KPUMiHAJbHUX TPABONOPYLIEHb
y cdepi CMyKOOBOT JIATBHOCTL B YKPATHI wvvueererueeeseesseessersseesseessesssesssesssesssessessssssssssssssesssssssesssssssssssesssssssessssssssssssssssaees 47

0. BpuckogBcbKa, A. lllanosajsioBa

JlonuT noTepnisivx i CBiIKiB y NpoBa/P)KeHHSX 11040 KaTyBaHb
[ YTPUMAHHS HUBITIBHUX cuccuiuuitsssississsssisssssssssssssssss s sssss s st bbb b bbb R bR R b bR bbb bbb 65

B. H. Jlapcapi, M. CkpuHHK, B. MuUpoHeHKO

KomneHcanig mkoay, 3aBAaH0I JIiKapCbKOI0 MOMUJIKOI, y Mi>KHapOJHOMY IPUBAaTHOMY NpaBi:
HNOPIBHSAJBHO-TIPABOBUI QHAJIIB wueuersrsessersssssessessssssessesssssssssessassssssessassssasssssssssssesssssssssssssssssssssssssssssssssssasssssssssssssssssssasssssnes 86

10. [lIaTpikeeB
3actocoBHicTb MBiIIbHOTO acneKTy cTaTTi 6(1) EKIIJ y mpakTUI ECII L ..cicevecrvecreesssessessssssssssesssssees 102




LAW JOURNAL
OF THE NATIONAL ACADEMY OF INTERNAL AFFAIRS
Volume 16, No. 1

CONTENTS

V. Tymoshenko
The role of abolitionist ideas in Crime PreVENTION ... seesees e sseesesse e ssss st sesssessssssssssssessesssssssssns 9

T. Osoianu, D. Ostaviuc
General conditions for the trial of criminal cases ensuring the presence

and exercise of the procedural rights of the parties in the proceedings......oeeenmeenreeeeeneesnseeseeesseee: 18
M.S. Rana

Reforming criminal justice in Bangladesh through technology:

Comparative insights from e-justice models in India, the UK, and the US ... 32
0. Amelin

Digital evolution of forensic methods for investigating criminal offences
in the field of official ACtiVIty iN UKIaINE ....cociereerieeeereesseeeseessees s ssseessessssssessssssssssessssssesssssssesssssssssssssssssssssssssans 47

0. Bryskovska, A. Shapovalova

Interrogation of victims and witnesses in proceedings concerning torture
and the detention Of CIVILIANS ... s s s s s s s sessesss s s s snass 65

V.N. Larsari, M. Skrynyk, V. Myronenko

Compensation for damage caused by medical error in private international law:
CoMPATatiVe 1€Gal ANALYSIS. .. wmmreuerueereesreeseeesseesseesssessseesssesssseesssssssessssessssesssesssses s ss s sess s ss s asassssesssssssseneas 86

Iu. Patricheev
The applicability of the civil limb of Article 6(1) ECHR in the ECtHR’s jurisprudence .........ccenenneen. 102



Tymoshenko NG

ISSN 2519-4216
E-ISSN 2519-4313

UDC 340.1+343.98
Doi: 10.63341/naia-chasopis/1.2026.09

The role of abolitionist ideas in crime prevention

Vira Tymoshenko’

Doctor of Law, Professor

National Academy of Internal Affairs
03035, 1 Solomianska Sq., Kyiv, Ukraine
http://orcid.org/0000-0003-2947-5627

Abstract

Punishing an offender does not always contribute to raising their awareness of the law or preventing unlawful
behaviour. Punishment inflicts suffering on the offender but does not reduce the likelihood of future crime, and
thus does not contribute to individual and public safety. The aim of this article was to identify the potential
for applying the ideas of well-known proponents of abolitionism in the practice of crime prevention, as well
as to forecast the consequences of such application. The study aimed to systematise and critically analyse the
concepts of criminal law abolitionism in the context of contemporary transformations in anti-crime policy.
It was noted that a significant problem facing society is the state’s repressive control over crime, which
contradicts the natural human rights to life, health, freedom and dignity. Moreover, the achievement of the
goals of general and individual prevention through the imposition and enforcement of punishment was not
empirically substantiated; consequently, the policy of criminal repression cannot be the primary means of
combating crime. Above all, the suffering of crime victims, their families and society as a whole is of paramount
importance. From this perspective, the absence of punishment for the offender contradicts humanism and
justice. Supporters of abolitionism have not provided an answer to the question of reconciling the interests of
the offender and the victim from the standpoint of justice. Until this issue is resolved, it is advisable to adhere
to current legislation and its principle of the inevitability of punishment. The analysis of abolitionist ideas in
criminology has demonstrated the need for an objective assessment of the consequences of an offence for the
offender themselves, as well as for the victim and society as a whole. The proposals are aimed at a balanced and
critical assessment of abolitionist ideas, at optimising law enforcement mechanisms regarding the prosecution
of offenders whilst guaranteeing human rights and freedoms

Keywords:
crime; punishment; prison; death penalty; decriminalisation; transformation justice

Introduction

The current global criminological situation is character-
ised by a wide range of criminal phenomena, including
traditional forms of crime as well as new ones driven
by technological advancements and social change. Key
trends include a rise in cybercrime, economic crime,
organised crime and violent crime, as well as a shift in
I
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offenders’ motivations. This state of affairs highlights
the need to introduce stringent measures to combat
and prevent crime. At the same time, the state must
ensure the realisation of the rights and freedoms of
every individual - both offenders and victims. However,
certain measures aimed at improving law enforcement
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activities are causing deep concern among human
rights defenders. Many perceive them as restrictions on
human and civil rights. Accordingly, it is advisable first
of all to focus on crime prevention - preventive activity
should be directed at its causes.

In modern criminology, crime prevention is under-
stood as the targeted influence of the state and socie-
ty on the processes of determination and causality of
crime, with the aim of preventing new individuals from
joining the ranks of criminals, the commission of new
crimes, and the expansion of the criminalisation of so-
cial relations. Crime prevention can be directed both at
the general population and at specific at-risk groups or
individuals who may commit a crime. A separate area
involves influencing individuals who have already com-
mitted a crime, served their sentence, or are yet to be
punished. The punishment of offenders is usually re-
garded as a necessary element of justice to achieve the
goals of fairness, rehabilitation and crime prevention.
However, there are also alternative approaches that
propose intensifying efforts towards the resocialisation
of offenders and assisting them in their reintegration
into society. Ultimately, the ideas of abolitionism, which
focus on the abolition or significant reduction of im-
prisonment and other forms of punishment, are aimed
at the same outcome.

Contemporary scholars have already addressed
the issue of abolitionism in criminology. For instance,
B. Smith (2025) examined abolitionism in the history of
political and legal thought, emphasising the abolitionist
ideas of John Locke. A roadmap for dealing with repres-
sive powers to achieve the long-term goal of abolishing
criminal punishment is proposed in the article by I. Naf-
stad (2024). Correlations between criminalisation and
social justice are explored in the article by D. Geeraert et
al. (2024). In the article by ]. Lemos (2024), the quaran-
tine model of criminal justice was compared with the
correctional model within the traditions of abolition-
ism. British researchers E. Shackelford et al. (2024)
have traced the intersections between the eco-social
approach and abolitionism. In their view, by combin-
ing environmental justice with the abolition of the
death penalty, eco-social work will have greater scope
for critiquing and resisting its own condition within
racial capitalist systems that perpetuate economic, en-
vironmental, racial and social injustice. F. Anderson &
R. Kramer (2023) criticised the negative consequences
of punitive state intervention in social relations and ex-
plore the possibility of a non-punitive discourse within
a context of social cohesion. P. Moraro (2025) examined
philosophers’ attitudes towards the idea of abolishing
prisons and concluded that they support the practical
strategies on the abolitionists’ agenda but refuse to en-
gage with the normative proposals that underpin them.
This ambiguity stems from a deliberate methodological
choice that relegates questions concerning the reality
of prisons to the periphery of philosophical inquiry. In

doing so, philosophers hinder a fair assessment of the
abolition of prisons as a legitimate moral theory within
criminal justice. The works cited here primarily exam-
ine the history and specific issues of abolitionist theo-
ry. However, the direct causal link between abolition-
ist ideas and their consequences in terms of reducing
crime rates remains overlooked by scholars, prompting
the author of this article to address this topic.

The aim of this article was to review and update
the ideas of abolitionism through the prism of con-
temporary challenges in criminal policy. The research
methodology was based on a comprehensive review
approach aimed at systematising and critically ana-
lysing the concepts of criminal law abolitionism in the
context of current transformations in criminal policy.
The source base comprises academic publications in
international peer-reviewed journals, as well as funda-
mental theoretical works by the founders and contem-
porary proponents of abolitionist thought. Materials
were selected based on criteria of thematic relevance,
citation frequency and influence within academic dis-
course. Within the scope of the study, the method of
doctrinal analysis was applied to clarify the content of
key concepts, argumentative strategies and assump-
tions of abolitionism. A comparative method was used
to correlate classical abolitionist ideas with contempo-
rary trends in anti-crime policy, particularly in the ar-
eas of decriminalisation, restorative justice and alter-
natives to punishment. The focus was on the works of
T. Mathiesen (1974; 1986), ]. Braithwaite (1989; 1996)
and N. Christie (2004), as it is their works, in the au-
thor’s view, that are most significant for the dissemina-
tion of abolitionist ideas and the prevention of crime.

The nature and origins
of abolitionist ideas

The term “abolitionism” (Latin abolitio - abolition) re-
fers to a philosophical and social movement that ad-
vocates the abolition of any law, institution or practice
considered immoral. The most well-known form of ab-
olitionism is the movement for the abolition of slavery.
In criminology and criminal law this term has a dual
interpretation: in the narrow sense it refers to the re-
jection of imprisonment as a form of punishment; in
the broader sense it denotes an aspiration to reconsid-
er the fundamental principles of criminal law in their
modern understanding, shifting from punitive prac-
tice to restorative approaches through the influence of
social institutions on the personality of the offender.
Abolitionism is not a conceptually unified criminolog-
ical orientation; rather, the term encompasses several
directions. At the same time, certain common empha-
ses can be identified in different abolitionist achieve-
ments, such as a clearly expressed critical attitude
towards criminal law with regard to interpersonal re-
lations described as “problematic”, “violent”, “harmful”,
or “conflictual”.
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Abolitionist criminologists believe that contem-
porary state approaches to combating crime remain
largely ineffective and therefore the primary focus
should not be on expanding criminal repression or
searching for more effective methods of dealing with
offenders under conditions of isolation, but rather
on abandoning (partially or fully) criminal-law sanc-
tions. Instead of criminal punishment, supporters of
abolitionism propose the use of a special mechanism
for resolving conflict situations arising from unlaw-
ful encroachments. Some scholars propose partially
transforming the legal relations that arise as a result
of violations of criminal law. In particular, it is suggest-
ed that the possibilities of pre-trial reconciliation be-
tween the parties (the victim and the offender) should
be widely used. More radical abolitionists consider it
appropriate to completely abandon the harshest pun-
ishments, in particular to eliminate the institution of
imprisonment as a measure of criminal-law response
to the fact of a criminal encroachment on declared so-
cial relations (Tymoshenko, 2020).

A significant influence on the formation of aboli-
tionist ideas was exerted by the theory of power and
the study of punishment conducted by the French phi-
losopher and historian M. Foucault (1977), the results
of which were presented in his book. Within the frame-
work of his concept of power, the author considers the
problem of punishment and execution as one of its
forms. The researcher defines punishment as a gener-
alised function connected with the whole body of soci-
ety and with each of its elements. At the same time, it
is a form of recompense that “the guilty party pays to
each fellow citizen for the crime that has harmed every-
one” He presents a number of propositions highlighting
the shortcomings of imprisonment, namely: prisons do
not reduce crime rates; imprisonment generates recid-
ivism; the prison turns people into criminals through
the very way of life imposed on prisoners; its entire
activity takes place in the form of abuse of power; the
prison makes possible and even encourages the organ-
isation of a milieu of criminals who are mutually sup-
portive, recognise a certain hierarchy, and are prepared
for joint action in any future crime; the conditions in
which prisoners find themselves after release condemn
them to reoffend; the prison indirectly creates crimi-
nals by forcing the prisoner’s family to live in poverty.
In other words, the shortcomings of prison are inherent
in its very nature and are necessary for the functioning
of disciplinary power, while punishment in the form of
imprisonment is aimed not at eradicating crime but at
distinguishing offences, classifying them by type, and
incorporating violations of the law into a general tactic
of subordination.

Nils Christie’s abolitionism

One of the most well-known contemporary moder-
ate abolitionists is the Norwegian criminologist and
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sociologist N. Christie (2004), who advocated the min-
imisation of criminal punishment, particularly impris-
onment. He regarded modern criminal policy as an ex-
cessive and poorly conceived strategy of the state that
is capable of increasing criminogenic risks in society. In
implementing such a policy, the researcher proposed al-
ternative measures distinct from those of criminal law,
drawing particular attention to the ideas of restorative
justice and the practice of mediation. He attached sig-
nificant importance to the relativity of crime from a his-
torical perspective - comparing the concept of crime to
a sponge that can absorb a multitude of situations and
fates, but if squeezed too tightly, the very concept may
lose its meaning. He denied the necessity of judges and
proposed replacing them with mediators who would
not conduct court trials but would persuade offend-
ers and contribute to their moral education. N. Chris-
tie (2004) saw his task in explaining any human actions.
A person’s unlawful acts may be caused by circumstanc-
es that arise independently of their will. He considered
crime to be an artificial construct that depends not only
on the legislator but also on society and on the condi-
tions in which a person is forced to exist. The definition
of crime always corresponds to someone’s interests.
The unlawful behaviour of an offender is evidence of
the existence of problems in society. The author em-
phasised that most people commit acts that fall under
the definition of a crime, yet far from all of them are
held accountable, and this represents social injustice.

According to N. Christie (2004), criminal courts
always protect the interests only of materially secure
sections of the population. This thesis is supported by
contemporary studies which emphasise that economic
inequality positively correlates with crime. The connec-
tion between economic inequality and crime is usual-
ly evident in macroeconomic data showing that areas
with high levels of economic inequality also tend to ex-
perience higher crime rates (Itskovich & Factor, 2023).
Moreover, corruption within the courts contributes
to the strengthening of such inequality (Berggren &
Bjgrnskov, 2020; Prat et al., 2026). According to O. Kho-
tynska-Nor & 0.V. Salenko (2024), judicial corruption,
which is particularly dangerous for the stable func-
tioning of the state, has many manifestations (bribery,
extortion, nepotism and others) and leads to a decline
in the authority of the judiciary. N. Christie (2004) con-
demned economic inequality. He opposed the involve-
ment of the military in solving internal problems of
the state, including the protection of public order. He
warned that the fight against crime could lead to vio-
lations of human rights and called for the reduction of
the state’s punitive apparatus. N. Christie (2004) sub-
stantiated the term “dangerous state”. By such a state
he meant any state that regards a person as a danger-
ous being who is always ready to commit a crime. The
aim of such a state is merely to maintain total control
over the population, and the boundaries of this control
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should be clearly defined. N. Christie (2004) called on
the state, through its law-enforcement bodies, to act as
a guarantor of the safety of the individual and of society
as a whole. N. Christie (2004) was an opponent of crime
prevention strategies based on the tactic of “deterrence
through intimidation” (Tymoshenko, 2019). The se-
verity of punishment does not always deter an offend-
er. In the modern world, in his view, the imposition of
punishment is merely the infliction of pain, a form of
retribution. He emphasised the need to minimise the
infliction of pain if such pain is inflicted for the purpose
of social control.

Restoring social relations
as an alternative to punishment

T. Mathiesen (1974), one of the founders of the sociol-
ogy of law in Norway, conducted in-depth research into
prisons, surveillance technologies and power struc-
tures within society. He viewed the abolition of pris-
ons as a long-term goal, whilst emphasising that the
short-term goal of countering the harmful effects of
the system through reform must adopt an abolitionist
stance. Such reforms must be negative; they “challenge
the fundamental structures of the prison system”. Ex-
amples of negative reforms include reducing pre-trial
detention and abolishing censorship of communica-
tions in prisons. He also proposed introducing extend-
ed leave and visits, which make prisons more open
(Mathiesen, 1986). He substantiated the term “synop-
ticon”, referring to a situation in which the majority
observes the minority. He recognised the effectiveness
of self-control and self-discipline in the modern world,
which, in his view, should support synoptic processes.
However, the scholar overlooked the negative conse-
quences of the synopticon, particularly from the per-
spective of human rights and legitimate interests.

Another abolitionist, the American criminolo-
gist and professor at the University of Pennsylvania,
P.H. Robinson (2001), believed that it is social norms
that are largely responsible for ensuring law-abiding
behaviour. To harness the full power of these norms,
criminal law must be grounded in the ideals of jus-
tice. If criminal law pursues objectives other than the
attainment of justice - even those as important as the
prevention of future crimes - it will not gain broad so-
cial acceptance nor earn moral trust. As the transition
occurs from a punitive system of punishment for com-
mitted crimes to a system of prevention guided by the
degree of danger posed by the offender, society may
begin to understand that criminal liability does not
necessarily imply condemnation of the convicted per-
son, but may simply reflect a prognosis of that person’s
future behaviour.

It is now becoming clear that even short-term con-
finementina prisonincreases the risk of future unlawful
behaviour. C. Haney et al. (2004) explain this as follows:
“Imprisonment inevitably breeds in most of its inmates

a bitter hatred and contempt for the authority and order
that exist in the society to which they must return. And
it is impossible to quantify the damage inflicted on the
human dignity of those tasked with administering pun-
ishment and those upon whom it is imposed.” Longer
prison sentences and an exaggerated understanding of
the special role of imprisonment do nothing to reduce
the number of convicts serving this form of punishment.
This fact is also confirmed by contemporary research,
for example, on the harmful effects of pre-trial deten-
tion and the advisability of limiting its use (Loeffler &
Nagin, 2022). The link between reoffending and prior
imprisonment is highlighted by M. Stam et al. (2023)
and E.C. McCuish et al. (2025). Contemporary research-
ers believe that individuals who have served prison
sentences face difficulties in reintegrating into society.
At the same time, stable employment and housing, as
well as social support, are key criteria for successful
social reintegration (Moraro, 2025). There is little evi-
dence that prisons reduce recidivism. One of the main
aims of imprisoning people is to deter crime. However,
the available data suggests that imprisonment does not
fulfil this task (John Howard Society of Canada, 2023),
particularly when compared with other available al-
ternatives that do not involve arresting the individual.

Thus, the merit of moderate abolitionists lies in
shifting the focus of crime prevention from punishment,
as a means of deterring the offender, to the restoration
of social relations. It is necessary to eliminate the social
preconditions for committing a crime by influencing
the social environment of the individual in question. In
a correctional facility, prisoners are held in a closed en-
vironment, cut off from society, and are subjected to all
the harmful and desocialising factors of imprisonment.
Resocialisation, in the literal sense, means the restora-
tion of the convict’s positive social ties. Reintegration
into society must be the aim of resocialisation, its ulti-
mate outcome.

Transformative justice

Transformative justice was proposed as a new practical
programme for addressing problems of state instabili-
ty, conflict, security and justice in societies undergoing
a transition from conflict or repression (Evans & Hod-
dy, 2025). This approach seeks to abandon traditional
methods of punishment sanctioned by the state, such as
policing, prisons, the judicial system and programmes
for working with juvenile offenders. Based on the rec-
ognition that these institutions often harm people
through surveillance and social control, supporters of
transformative justice aim to reject the ways in which
the criminal justice system contributes to the perpet-
uation of harm both within prisons and in the wider
society beyond them (Kaba, 2021). Transformative
justice is also grounded in the belief that interpersonal
harm interacts with and reflects systemic and institu-
tional mechanisms of oppression. For example, sexual

Law Journal of the National Academy of Internal Affairs, 16(1), 9-17



violence reflects a patriarchal conception of women
as lacking personal autonomy. Thus, transformative
justice recognises that eliminating individual inter-
personal harm and conflict must simultaneously aim
at dismantling systemic structures of power (such as
patriarchy, cisheteronormativity, racism, ableism and
colonialism). For this purpose, transformative justice
employs a systemic approach, seeking to view prob-
lems not only as evidence of crime but also as its cata-
lyst (Toward Transformative Justice..., 2007).

Transformative justice understands injustice and
discrimination not only as phenomena that can be over-
come through law, but also as opportunities for broad-
er structural change beginning within communities. By
building strong communities and actively participating
in them, alongside state institutions, transformative
justice identifies and addresses injustice while offering
new visions of justice and eliminating structural and in-
stitutional harm, such as that arising from class, gender
and racial inequality. Justice is best achieved through
processes of accountability, care, support and interven-
tion, by creating institutions and responding to harm
within communities (Kim, 2021). Supporters of trans-
formative justice warn against the idealisation of com-
munities and the portrayal of society as benevolent,
non-repressive and inherently non-violent. Such na-
ivety is considered irresponsible and dangerous (Pala-
cios, 2016). The topic of abolishing the death penalty
also remains prominent. Guided by an abolitionist goal
designed for the long term, P. Cullors (2019) substan-
tiates twelve principles for the abolition of the death
penalty, including: engaging boldly in discussion; com-
mitting to response rather than opposition; practising
active rather than passive forgiveness; and embracing
non-reformist reforms, among others.

Thus, transformative justice represents an ap-
proach to understanding and responding to crime that
focuses on restoring justice and healing for all parties
involved rather than solely punishing the offender. Its
supporters emphasise the importance of transforma-
tive changes in justice and pay particular attention to
reconciliation. At the same time, transformative justice
does not provide an acceptable concept of fair compen-
sation for victims of crime, which constitutes its princi-
pal shortcoming,.

An alternative to criminal punishment

Supporters of the abolition of the death penalty are of-
ten criticised on the grounds that they allegedly cannot
propose an alternative to this form of punishment. How-
ever, alternatives do exist. For example, these include
“strict capital punishment without the right of pardon,
followed by life imprisonment with a court-determined
period of social security of not less than twenty years,
as well as the use of electronic monitoring devices af-
ter the suspension of the sentence or early release; ...
strict life imprisonment without the right of pardon,
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followed by life imprisonment with the possibility of
reducing the number of days of the sentence, condition-
al punishment or early release without determining a
minimum term of punishment, and life imprisonment
with a court-determined period of social security of
not less than twenty years” (Piromeiam, 2021). V. Zis-
man (2024) has expressed views opposing the aboli-
tion of criminal law and punishment due to the alleged
absence of an appropriate alternative. In his opinion,
the most well-known versions of abolitionism actually
converge on the same alternative core of criminal law,
even if they are motivated by entirely different consid-
erations. This core, on which contemporary abolitionist
theories converge, is twofold: first, the assertion that
the state should compel offenders to provide compen-
sation to the victim; second, the assertion that restora-
tive processes should be used wherever possible in the
consideration of criminal offences. “This shared core
is sufficient to reject the objection concerning the ab-
sence of an alternative” (Zisman, 2024).

M.P. Capaldi (2023) puts forward a philosophical
argument against the death penalty: “given the lack of
any evidence and the extreme severity of the punish-
ment, the question of its deterrent effect should be ex-
cluded from any discussion of the death penalty”. There
are compelling arguments both for and against its use.
The issues surrounding abolitionism are relevant to
modern society and are regularly placed on the agen-
da, as evidenced by the 8th World Congress against the
Death Penalty, held on 15-18 November 2022 in Berlin
(The 8" World Congress against ..., 2022). More than
a thousand participants from 90 countries gathered in
the German capital for the most important meeting of
abolitionists, with the aim of further promoting the ab-
olition of the death penalty and countering attempts to
reinstate it where it has already been abolished. Am-
nesty International opposes the death penalty in all
cases without exception, regardless of the nature or
circumstances of the crime, guilt, innocence or other
characteristics of the individual, as well as the method
used by the state to carry out the sentence. During the
vote, which took place at the plenary session of the UN
General Assembly on 17 December 2024, more than
two-thirds of UN member states supported the call for
a moratorium on the death penalty with a view to its
abolition. Commenting on the adoption of the resolu-
tion, Amnesty International expert Chiara Sangiorgio
stated: “This vote marks an important turning point for
countries around the world and demonstrates that UN
member states are steadily moving towards the aboli-
tion of the death penalty as a lawful punishment in ac-
cordance with international human rights law” (Global:
UN Member States..., 2024).

The choice between arguments in favour of one
punishment or another depends on the values, moral
convictions and priorities of society. When proposing
an alternative to punishment, one must bear in mind
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that the purpose of punishment is not simply to inflict
suffering. To deter the offender from reoffending and
to deter others from committing similar acts - that is
the purpose of punishment. Furthermore, the alterna-
tive must be guided by the principle of proportionali-
ty: a serious crime must be met with a commensurate
punishment.

The theory of “reintegrative” shame

The ideas of abolitionism are also developed in the
theory of “reintegrative shaming” proposed by the
well-known criminologist and sociologist ]. Braith-
waite (1989). The scholar argued that the response to
crime should combine condemnation with support. It
is necessary to explain the significance of the norms
that have been violated; however, this should occur
in such a way that the offender still feels respect and
care. Nowadays, this theory is quite popular, as is
the strategy of restorative justice, which emphasises
resolving the conflict between the victim and the of-
fender without punishing the guilty party, through
measures aimed at restoring the situation that exist-
ed prior to the offence (for example, compensation for
losses caused by a property crime) (McGarrell, 2001).
J. Braithwaite (1996) wrote that, from the perspective
of supporters of restorative justice, civil society should
have institutions capable of responding directly to
emerging problems such as violence. This should by no
means be done through punitive or stigmatising prac-
tices. Violence cannot be effectively controlled by com-
munities until their members clearly understand that
violence is shameful. This does not mean that criminal
justice institutions are required to increase the level
of shame. On the contrary, such an approach risks the
emergence of institutions of stigmatisation. Instead,
micro-institutions of deliberative democracy are need-
ed, enabling citizens to discuss the consequences of
criminal acts, determine who bears responsibility for
them, and decide who and how should restore the dis-
rupted social harmony. Such deliberative processes
naturally provide an opportunity for those responsible
for criminal behaviour to experience shame and find
the strength to rectify the situation.

In 2024, a systematic review of research on shame
and guilt among individuals who have committed vio-
lent crimes was published (Mottershead et al., 2024).
The authors of this review concluded that feelings
of shame and/or guilt associated with committing
crimes were widespread among individuals who com-
mit violent acts. These emotions are very important
for the rehabilitation of offenders. Both shame and
guilt can serve a person adaptively or maladaptive-
ly, depending on the situation, duration and intensity.
However, due to limited data, methodological differ-
ences and inconsistencies in measuring shame and/
or guilt as overlapping constructs, it remains difficult
to gain a clear understanding of these experiences

(Mottershead et al., 2024). Of particular importance
is the study of guilt and shame in juvenile offenders
conducted by M. Shi (2024). It has been demonstrated
that, as the emotional experience of shame has a mit-
igating effect on the behavioural patterns of juveniles,
appropriate forgiveness can prevent the negative con-
sequences of excessive shame.

Thus, shame represents an external moral censure,
distinct from internal guilt, often associated with pub-
lic condemnation and loss of social status. Shame may
compel a person to desist from criminal behaviour, but
it is sometimes itself the reason why victims remain si-
lent about crimes. Offenders feel shame for the crime
they have committed, but the nature and depth of this
shame varies depending on the culture.

Conclusions

Thus, supporters of abolitionism in criminology have
recognised the existence of repressive, punitive and
harsh state control over crime as a serious problem
for society. They proposed alternative solutions to the
problem of crime and its prevention through depenal-
isation and decriminalisation, the use of various social
resources to counter crime, as well as informal and
integrative forms of control. Although abolitionism is
conceptually a heterogeneous criminological direction,
abolitionists in criminology nevertheless demonstrate
a critical attitude towards criminal law, while not op-
posing all forms of social control. They question the
moral right of the state deliberately and systematically
to inflict pain on people by excluding them from society.
Such practices are regarded as violations of the natural
human rights to life, health, freedom and dignity.

The abolitionist position that the achievement of
the goals of general and individual prevention through
the imposition and execution of punishment has not
been empirically confirmed deserves particular atten-
tion. Consequently, policies aimed at intensifying crim-
inal repression appear questionable. The verification
of abolitionist theoretical constructions demonstrates
their substantial validity: economic inequality leads
to discrimination against economically disadvantaged
groups when punishment is imposed; imprisonment
does not guarantee the absence of recidivism; enor-
mous expenditures for maintaining prisons and cor-
rectional institutions are borne by society, which in re-
turn does not receive guarantees of safety; time spent
in places of detention negatively affects people’s lives,
both those of prisoners themselves and those of their
families (leading to deterioration in health, reduced life
expectancy, lower incomes and undermining family sta-
bility). These are real costs borne not only by prisoners
but by society as a whole. All of this occurs in pursuit of
a goal that ultimately fails to achieve its primary task -
making people’s lives safer.

The abolitionists’ desire to eliminate the infliction
of pain upon offenders is humane and understandable.
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However, the question remains open regarding the
suffering of the victim, the injured party and their fam-
ily. A complete refusal of police intervention, prisons
or any potential punishments, as advocated by sup-
porters of the abolition of punishment, may itself be
unjust and inhumane towards the victim, depriving the
weak of protection from the strong and causing harm
to communities and individuals. Supporters of aboli-
tionism have not provided an answer to the question of
how to reconcile the interests of the offender and the
victim from the perspective of justice. Until this issue
is resolved, it appears advisable to adhere to the exist-
ing legislation with its principle of the inevitability of
punishment.

Even if one accepts the aspirations of abolitionists
and assumes that the police and prisons might one day
be abolished, power relations in a civilised society can-
not be eliminated. At the same time, there are serious
doubts that any of the numerous possible hypothetical
versions of prisonless communities - including those
proposed by prison abolitionists — would necessarily
be more just than communities that assign law-enforce-
ment institutions, imprisonment or other forms of pun-
ishment a significant role in combating unlawful behav-
iour. Another open question remains whether a society
without prisons would be just without the punishment
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of offenders. Unfortunately, supporters of abolitionism
have left this question unanswered.

Abolitionist criminologists have proposed several
original solutions which modern society may not ac-
cept unambiguously, yet this does not diminish their
value as a long-term orientation. Among such propos-
als is the idea that the state should not determine the
type of punishment or the method of its execution;
rather, this task should be resolved jointly by the close
social environment of the offender and the victim. In
both the short-term and long-term perspective, aboli-
tionists pursue the ideal of “minimal criminal law”, that
is, a form of criminal law that can be ensured through
constitutional and legal norms. These include the legal
norms of modern states based on respect for human
dignity and fundamental economic, political, cultural,
social and other human rights.
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AHoTauia

[lokapaHHsa 3/I0YMHLA He 3aBXAMW CIPUSAE MiABUILEHHIO PiBHA WOro NpaBOCBIJOMOCTI Ta NolepeKeHHI0
npoTunpasBHol noBeiHKH. [lokapaHHA 3aBAa€ CTpaKAaHb IPAaBONOPYLIHUKY, ajle He 3HWXKYE MMOBIpPHICTb
3JIOYMHY B MalOYTHbOMY, a OTKe, He CIPUSIE iHAUBIAya/bHIN Ta cycnisibHiM 6e3neri. MeTa ctaTTi nosisArana
y BHU3HA4YeHHI MOXJMWBOCTEH 3aCTOCYBAaHHA B IPAaKTUI TNONepeKeHHA 3JI0UMHHOCTI ifeld BifoMHUX
NPUXUIBHUKIB ab6o0Jiil[ioHI3My, a Tak0XX NMPOTHO3YBaHHS HACJiJKiB Takoro 3acrocyBaHHs. JlociixkeHHs
cOpsiIMOBaHe Ha CUCTeMAaTH3al(ilo Ta KpUTUYHUH aHaJli3 KOHIeNl[ii KpUMiHaIbHO-NIPaBOBOI0 aboJIiioHi3My B
KOHTEKCTI cCy4acHUX TpaHcpopManiil aHTUKpUMiHaibHOI nosliTUKU. KOHCTaTOBaHO, 1110 iCTOTHOO P06/1€MOI0
CYCIIIJIbCTBA € pelpecUBHUU KOHTPOJIb Jlep>KaBU 3a 3JI0YMHHICTIO, KU CylepeyuTb NPUPOJHUM IpaBaM
JIOAVWHU Ha XKUTTs, 3/I0pOB’s, CBo6OAy Ta TifgHicTh. /locSrHEHHS 3aBJaHb 3arajbHOi Ta iHAWBIAya/bHOI
npeBeHLii AK pe3yJbTaT NPU3HAa4YeHHA Ta BUKOHAHHA [OKAapaHHA He MiATBEPAXKYETbCA €MIIPUYHO, TOMY
MoJIiTHKA KpUMiHa/IbHOI penpecii He MoXe 6YTH OCHOBHHUM 3aco60M 60poThOU 3i 3/104MHHIicTIO. [lepeaycim
3HaYeHHS MalTh CTPaXKAAHHS >KEPTB 3JI0YMHIB, IXHIX piJHUX i CycnisibcTBa 3arajioM. 3 L€l N03MLiI BiICYTHICTh
MOKapaHHA 3JIOUMHIS CylepeyrTh ryMaHi3aMy Ta crnpaBeAauBocTi. [IpuxuabHUKN aboJinioHi3sMy He Jaau
BiZiNOBIAl Ha MUTAHHA 100 Y3ro/JKeHHS IHTepeciB IPaBONOPYLIHMUKA W XKEPTBHU 3 NOT/IAAY CIpaBeAJJIUBOCTI.
[lokn 1e nuTaHHA He OyJe BHUpILlEHO, JAOLIJbHO AOTPUMYBATHC YWHHOTO 3aKOHOJABCTBA 3 HOro
MPUHIUIIOM HEBIZBOPOTHOCTI MOKapaHHA. 3AiHCHEHUH aHai3 iZjel aboJtilioHi3My B KpUMiHOJIOTIi 3aCBiAYUB
HeoOXiZJHICTb 06’€KTUBHOIO OIiHIOBAHHS HACJiJKiB MpaBOMOpYLIEHHS K JJI CaMOIo MPaBONOPYLIHUKA,
TakK i 119 2KepTBU U CyCNizibCTBA 3arajoM. [Iponosunii cipasMoBaHO Ha BUBaXKeHY Ta KPUTHUYHY OLHKY ifiel
abostinioHicTiB, onTHMi3aLi0 MexaHi3MiB MPaBO3acTOCYBaHHS B YaCTHHI NPUTATHEHHS [TPAaBONOPYIIHUKA [0
BiZimoOBia/IbHOCTI Ta rapaHTyBaHHS IPaB i CBOGO/ JIIOAUHU
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3JIOYMH; MOKapaHHs; B'I3HUIS; CMEPTHA Kapa; JeleHasisallis; JAeKpuMiHasizanis; TpaHcdopmarljiiHe
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Abstract

The relevance of the topic lay in the need to ensure a fair trial in criminal cases, which is a fundamental
guarantee of human rights and justice. The study focused on the general conditions governing criminal
proceedings, which ensure the proper participation of the parties in the proceedings and the observance of
the procedural rights. To achieve this aim, an analysis was conducted of legislative provisions, the case law of
the European Court of Human Rights, and the judicial practice of the Republic of Moldova. The main conditions
for ensuring the participation of the parties in the judicial process were examined, in particular the equality of
the parties, the principle of adversarial proceedings, and the right to defence. It was found that failure to meet
these conditions may lead to a breach of the principles of fair trial and affect the outcome of the proceedings.
It was established that it was important to comply with the requirements regarding the proper summons
of participants in the proceedings, ensuring equal opportunities to present evidence and participate in its
examination. The role of the court in ensuring the fairness of the proceedings was also analysed, particularly
in the context of maintaining a balance between the prosecution and the defence. It was found that the judge’s
active participation in maintaining adversarial proceedings and assisting the parties during the process is
essential to ensuring that the rights of each party are upheld. Furthermore, it was established that failure
to comply with procedural rules, such as the proper notification of parties to the proceedings, can have
serious consequences for the fairness of the proceedings, including the annulment of court decisions. It was
concluded that failure to comply with these conditions could result in serious violations of the rights of the
parties to the proceedings, requiring the court’s intervention to ensure a balance of the parties’ rights and
obligations. The practical value of the work lay in the fact that its findings could be used by judges, solicitors
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and legal practitioners to improve law enforcement practice and ensure appropriate conditions for criminal
proceedings, in accordance with international human rights standards

Keywords:

criminal cases; infringements of rights; court proceedings; parties to legal proceedings; presentation of evidence

Introduction

Criminal justice, as an institutionalised form of resolv-
ing conflicts arising from the violation of criminal law,
is inconceivable in the absence of a rigourous procedur-
al framework composed of clear, precise, and mandato-
ry rules intended to guide the conduct of all procedural
participants. In Chapter II, Title II of the Special Part
of the Criminal Procedure Code! (in particular Articles
315,319, 320-324, 334), certain common rules are pro-
vided; general norms according to which any trial be-
fore a court of first instance is conducted, which must
also be applied accordingly to each remedy, depending
on the case. “An important condition that ensures the
exercise by the court of this function and effective-
ly contributes to the achievement of the purpose of
criminal proceedings is the unconditional observance
by all persons participating in the proceedings of all
general rules established by law, in accordance with
which any judicial procedure is conducted” (Sedletchi
& Milusev, 2018). Through these norms, the necessary
framework is ensured for conducting the trial with due
respect for the procedural rights of the parties, as well
as for maintaining the balance between the interests of
the prosecution and those of the defence.

The subject of criminal procedure and the safe-
guarding of the rights of parties to court proceedings
is complex and multifaceted, as it encompasses a wide
range of aspects covering both national legislation
and international standards, in particular those aris-
ing from the case law of the European Court of Human
Rights. Here is an overview of several important stud-
ies in this field, which highlight the key aspects of en-
suring the fairness of judicial proceedings. T. Osoianu
& 0. Dinu (2023), examined an important aspect of the
topic — the extraordinary review of criminal cases under
the Criminal Procedure Code of the Republic of Moldo-
va. The authors compared these procedures with inter-
national standards, in particular with the requirements
of the European Convention on Human Rights. The au-
thors concluded that the existing system of case review
lacks transparency and proposed improvements to the
procedures of national courts to ensure fairness and
the protection of the rights of the accused. This study
highlights the importance of integrating international
standards into national legislation to ensure the effec-
tive participation of individuals in criminal proceedings.

In a subsequent study, T. Osoianu & O. Dinu (2025)
again analyse extraordinary review procedures, but

with a focus on comparisons between different juris-
dictions. The authors note that certain principles en-
shrined in the national legislation of the Republic of
Moldova do not always meet the requirements of inter-
national standards, particularly in relation to human
rights. The study concludes that Moldova must adapt its
legislation to international norms in order to prevent vi-
olations of the rights of individuals affected by criminal
proceedings, as well as to ensure greater transparency
and access to justice. S. Leontieva (2024) focused on the
impact of ECtHR rulings regarding the exclusion of ille-
gally obtained evidence in criminal cases. The author
noted that this issue is particularly important for up-
holding the rights of participants in criminal proceed-
ings, as illegally obtained evidence can significantly af-
fect the fairness of the trial. S. Leontieva concluded that
although the ECHR has established clear standards re-
garding the exclusion of such evidence, these standards
have not yet been properly implemented in Moldova,
which may lead to violations of the rights of individuals
in criminal cases. In the authors’ joint paper, S. Leon-
tieva (2026), the authors focused on the methodology
for assessing inadmissible evidence obtained unlaw-
fully. The researchers emphasised the importance of
improving procedures to more clearly define the limits
of admissibility of evidence, which directly affects the
fairness of court proceedings. The authors concluded
that it is necessary to develop a more detailed and con-
sistent methodology that will prevent errors during the
assessment of evidence and ensure respect for the right
to a fair trial.

The European Commission’s (2025) report, enti-
tled “Moldova report 2025” highlights the importance
of further reforms in the Republic of Moldova’s criminal
justice system. The report emphasises the need to in-
tegrate European standards into the country’s criminal
justice system to safeguard human rights in criminal
cases. In particular, it mentions the need to improve
judicial procedures to ensure the participation of all
parties in proceedings, as well as the importance of an
appropriate response to violations of the rights of those
involved in the proceedings. The report concludes that
Moldova has significant potential for reform but re-
quires further efforts to integrate international stand-
ards into its legal system. Thus, the studies highlight
important aspects of the criminal process in Moldova,
particularly regarding the review of criminal cases,

IICriminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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the exclusion of inadmissible evidence and the incor-
poration of international human rights standards into
national law. Each of these studies points to the need
for further reforms to ensure greater transparency and
fairness in criminal proceedings.

The study focused on the general conditions gov-
erning criminal proceedings, which ensure the proper
participation of the parties in the proceedings and the
observance of the procedural rights.

Materials and Methods

The study was based on a conceptual and theoretical
framework centred on the principles of a fair trial, in
particular the adversarial principle, the equality of
the parties, and the rights of the defence. The authors
of the study focused on analysing criminal proceed-
ings in the Republic of Moldova, as well as comparing
national regulations with international human rights
standards. Within this framework, both the theoreti-
cal foundations of criminal procedure and the practi-
cal aspects affecting the assurance of fairness in court
proceedings were examined. The research methods
employed in the study included comparative analysis,
documentary analysis, and the interpretation of judicial
practice. Comparative analysis enabled a comparison of
the criminal procedure of the Republic of Moldova with
procedures in other jurisdictions, particularly in the
context of European standards. This method was cho-
sen due to the need to identify the strengths and weak-
nesses of the Moldovan legal system in comparison
with international requirements. Documentary analy-
sis enabled a thorough review of legislative acts, court
decisions, and international agreements relating to the
right to a fair trial, which also contributed to a deeper
understanding of the specifics of the Moldovan criminal
procedure. In particular, documents such as the Crim-
inal Procedure Code of the Republic of Moldova?, as
well as ECHR judgments on cases concerning criminal
procedure and the rights of defendants, were utilised.
These sources helped to identify key shortcomings in

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57971%22]}.
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-59125%22]}.

*European Convention on Human Rights.
convention_ENG.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58023%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-69232%22]}.

the Moldovan justice system that require reform to en-
sure fairness and respect for human rights.

The research process comprised several stages.
The first stage involved a review of the theoretical foun-
dations of criminal procedure and the principles under-
pinning a fair trial, as well as an examination of the legal
framework of the Republic of Moldova. The next step
was to compare Moldovan legal practice with interna-
tional human rights standards. The final stage involved
the study and analysis of ECHR judgments relating to
criminal proceedings, with the aim of identifying gaps
and proposing improvements to the administration of
justice in Moldova.

Results

Equality of the parties before the court. Two equal
parties appear before the court - the prosecution and
the defence - who must be ensured by the court equal
opportunities to present and support the respective po-
sitions, that is, the principle of equality of arms must
be guaranteed. From a formal perspective, “equality of
the parties before the judge” offers the parties the op-
portunity to participate equally in the examination of
evidence? and, at the same time, to have at the disposal
the same means to present the arguments®*.

In its extensive case-law concerning Article 6 of the
Convention®, the European Court of Human Rights re-
iterates that one of the essential elements of a fair trial
within the meaning of Article 6 § 1 of the Convention is
the right to adversarial proceedings, whereby each par-
ty must, in principle, have the opportunity not only to
adduce evidence necessary for the presentation of its
defence and the success of its claims, but also to have
knowledge of and to comment on all evidence and ob-
servations submitted with a view to influencing the
court’s decision®78910,

The prosecutor, the injured party, the civil party,
the defence counsel, the defendant, the civilly liable
party, and the representatives enjoy equal rights be-
fore the court with regard to the taking of evidence,

! Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

2 Judgment of the European Court of Human Rights in the Case Nos. 39647/98 & 40461/98 “Edwards and Lewis v. the United Kingdom”.
(2004, October). Retrieved from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-67226%22]}.

3 Judgment of the European Court of Human Rights in the Case No. 17358/90 “Bulut v. Austria”. (1996, February). Retrieved from https://

*Judgment of the European Court of Human Rights in the Case No. 38460/97 “Platakou v. Greece”. (2001, January). Retrieved from https://
(1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/

¢ Judgment of the European Court of Human Rights in the Case No. 15764/89 “Machado v. Portugal”. (1996, February). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57978%22]}.

7 Judgment of the European Court of Human Rights in the Case No. 19075/91 “Vermeulen v. Belgium”. (1996, February). Retrieved from
https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-57985%22]}.

8 Judgment of the European Court of Human Rights in the Case No. 18990/91 “Niderost-Huber v. Switzerland”. (1997, February). Retrieved
from https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=002-9042&filename=002-9042.pdf&TID=ihgdqbxnfi.

? Judgment of the European Court of Human Rights in the Case No. 21497 /93 “Mantovanelli v. France”. (1997, March). Retrieved from https://

19 Judgment of the European Court of Human Rights in the Case No. 48386/99 “Cottin v. Belgium”. (2005, June). Retrieved from https://
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participation in the examination of evidence, and the
submission of motions and requests. The court must
ensure that the parties are granted equal rights con-
cerning the taking of evidence. If a party encounters
difficulties in producing evidence necessary to substan-
tiate its position, upon request, the court shall provide
assistance under the conditions of the Criminal Pro-
cedure Code! for the taking of the necessary evidence.
The parties must be equally ensured the opportunity to
participate in the examination of evidence during the
court hearing. The court may base its judgment only
on evidence whose examination was accessible to the
parties on an equal footing. During the hearing, the
parties independently determine the position, as well
as the manner and means of supporting it. All motions
and requests submitted by the parties are examined by
the court with the opportunity afforded to the oppos-
ing party to express its views thereon, and in resolving
those motions and requests, the court must address the
position of each party to the proceedings.

“The requirement under Article 6 § 1 of the Conven-
tion that a case be examined fairly must be understood
as ensuring respect for the fundamental principles of
any proceedings, namely the principle of adversarial
proceedings and the principle of the right to defence,
both of which guarantee the full equality of the parties
in the process”? “The Court notes that the principle of
adversarial proceedings, guaranteed by Article 24 of the
Criminal Procedure Code, also implies the involvement
of the court, paragraph (4) providing that: ‘The court
shall grant assistance to any party, upon request, under
the conditions of this Code, for the taking of the nec-
essary evidence”®. The examination of a case may take
place only if the parties have been lawfully summoned
and the summoning procedure has been duly complet-
ed. A party present at a hearing shall no longer be sum-
moned for subsequent hearings, even if this party fails
to appear at any of those hearings. Although Article 319
CPC*is entitled “Summoning of the parties to trial”, the
text of this article also refers to other participants in the
proceedings who are not parties - the witness, the ex-
pert, the interpreter, and the translator.

Osoianu & Ostaviuc NGNS

Where the hearing is adjourned, the witnesses,
experts, interpreters, and translators present shall be
informed of the new hearing date. When the hearing
continues, the parties and the other participants in the
proceedings shall no longer be summoned. Military
personnel shall be summoned for each hearing. In the
case of summoning detained persons, the administra-
tion of the place of detention shall also be notified for
each hearing. Persons appearing in response to a sum-
mons shall, upon request, be issued a certificate attest-
ing the appearance before the court. Article 6 § 3 (d)
of the Convention® grants the defendant the right “to
examine or have examined witnesses against the de-
fendant and to obtain the attendance and examination
of witnesses on the defendant’s behalf under the same
conditions as witnesses against the defendant. (...) Itis
primarily for the national courts to assess the evidence
before the national courts and the relevance of the ev-
idence which the accused seeks to adduce, particularly
as regards the number of witnesses proposed by the
accused” (§ 28)°.

Once the domestic courts have accepted, at least in
principle, that the examination of a defence witness is
relevant, such persons are under an obligation to take
“effective” measures to secure the witness’s attendance
at the hearing, at a minimum by issuing a summons’ or
by ordering the compulsory appearance of the witness
before the court through police escort®. In cases involv-
ing the investigation and trial of citizens of other States,
the criminal investigation body and the national courts
sometimes hesitate to summon such persons in the
State of origin (pursuant to Article 539(1) of the CPC?),
where such persons may be lawfully present, since at
the time of leaving the territory of the Republic of Mol-
dova those citizens were not subject to any preventive
measures restricting the freedom of movement. The
prosecutor erroneously considered that summoning
those citizens at the temporary residence in the Repub-
lic of Moldova was sufficient.

“With reference to the above-mentioned legal pro-
visions, the Extended Criminal Panel finds that both
the criminal investigation body and the trial courts

! Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

2 Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 68g/2018. (2018, June). Retrieved from https://
www.constcourt.md/public/ccdoc/decizii/d_55_2018_68g_2018_rus.pdf?utm_source.

3 Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 68g/2016. (2016, June). Retrieved from https://
www.constcourt.md/ccdocview.php?tip=decizii&docid=210&l=ro.

*Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

5 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_ENG.
¢ Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 68g/2016. (2016, June). Retrieved from https://
www.constcourt.md/ccdocview.php?tip=decizii&docid=210&l=ro.

7 Judgment of the European Court of Human Rights in the Case No. 30997/02 “Polufakin and Chernyshev v. Russia”. (2009, January). Retrieved
from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-88482%22]}.

8 Judgment of the European Court of Human Rights in the Case No. 11423/03 “Pello v. Estonia”. (2007, December). Retrieved from https://
hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-80123%22]}.

? Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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erroneously concluded that T.G., being a citizen of an-
other State, had been lawfully summoned at the tem-
porary address in xxxxx and that no other information
regarding the defendant’s whereabouts was known.
However, a copy of the passport of T.G., a citizen of the
Italian Republic, is attached to the case file, from which
it results that the mentioned citizen was born in xxxxx
and has residence in xxxxx"1.

The ECtHR “(...) specified that in the judgment in
Ziliberberg it found a violation of the applicant’s right
to a fair trial because the summons had been sent too
late. In the present case, the situation was more seri-
ous, as it had not been proven that the applicant had in
fact been summoned. It is difficult to establish how the
applicant could have exercised the applicant’s rights
without being present. In conclusion, the Court held
that the applicant had not benefited from a fair trial in
accordance with Article 6 § 1 of the Convention... Sim-
ilar conclusions were also presented in the judgment
in Gutu v. the Republic of Moldova, in which the appli-
cant complained about the lack of summoning to the
hearing at which the applicant’s appeal was examined.
The Court noted that the case file from the national
courts, a copy of which was submitted by the Govern-
ment, did not contain any summons for the hearing of
16 January 2002 before the Chisinau Tribunal” (Poale-
lungi et al., 2017).

“In the case of Russu v. the Republic of Moldova?, in
addition to what was stated in the cases of Ziliberberg?
and Gutu*, the Court referred to the principle according
to which the presence of the accused person at the ex-
amination of an appeal dealing solely with points of law
is not crucial. However, in that case, the Court specified
that since the applicant had not been informed of the
hearing, the applicant had no opportunity to organise
the applicant’s defence and was not represented by a
lawyer” (Poalelungi et al., 2017). The parties who par-
ticipated in the examination of the case before the court
of first instance must be lawfully summoned before the
appellate court®.

The European Court of Human Rights (ECtHR) has
consistently emphasised the need for adversarial pro-
ceedings to ensure a fair trial, guaranteeing both par-
ties equal opportunities to present evidence and make
submissions. It also emphasises the court’s duty to

jurisprudenta.csj.md/search_col_penal.php?id=11215.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-89579%22]}.

echr.coe.int/eng#{%22itemid%22:[%22001-80910%22]}.

assist the parties in obtaining the necessary evidence
and to base its decision solely on evidence available to
all. The document also examines the procedural rules
for summoning the parties and other participants to
court hearings, whilst emphasising the importance of
proper notification to ensure the fairness of the trial.

Participation of the prosecutor in the trial and
the effects of the prosecutor’s non-appearance. Ar-
ticle 320(1) of the Criminal Procedure Code of the Re-
public of Moldova ¢ contains several rules concerning
the participation of the prosecutor in the trial before
the court of first instance, in particular:

W the basic rule - the prosecutor who conducted
the criminal investigation or, as the case may be, per-
sonally carried out the criminal investigation in the giv-
en case shall participate in the trial before the court of
first instance;

Im the exception to the basic rule - in the event of
the prosecutor’s inability to participate (that is, where
the prerequisites for the application of the basic rule
are lacking), the hierarchically superior prosecutor
shall order the participation of another prosecutor in
the hearing;

i@ complementary to the exception - where neces-
sary, the hierarchically superior prosecutor may order
the participation of a group of prosecutors also in the
trial before the court of first instance.

In accordance with Article 320(4) CPC’, “If, during
the examination of the case, it is established that the
prosecutor is unable to continue participating in the
hearing, the prosecutor may be replaced by another
prosecutor”. The court shall grant the prosecutor who
has entered the proceedings sufficient time to become
acquainted with the case materials, including those
examined before the court, and to prepare for further
participation in the proceedings; however, the replace-
ment of the prosecutor does not require the recom-
mencement of the trial from the beginning. The pros-
ecutor is entitled to request the repetition of certain
procedural actions already carried out at the hearing in
the prosecutor’s absence if there is a need to clarify ad-
ditional issues. “In the event that several criminal case
files, submitted by different prosecutors, are joined
in court into a single set of proceedings, the prosecu-
tor designated by order of the hierarchically superior

! Decision of the Extended Criminal Panel of the Supreme Court of Justice in Case No. 1ra-516/2018. (2018, May). Retrieved from http://
2 Judgment of the European Court of Human Rights in the Case No. 7413/05 “Russu v. Moldova”. (2009, February). Retrieved from https://

3 Judgment of the European Court of Human Rights in the Case No. 61821/00 “Ziliberberg v. Moldova”. (2005, February). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-68119%22]}.
*Judgment of the European Court of Human Rights in the Case No. 20289/02 “Gutu v. Moldova”. (2007, June). Retrieved from https://hudoc.

® Decision of the Extended Criminal Panel of the Supreme Court of Justice in Case No. 1ra-115/2007. (2007, February).

¢ Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

7Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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prosecutor shall participate in the examination of the
case... “If several prosecutors participate in the court
hearing, the absence of one prosecutor from the group at
the examination of the case shall not entail the adjourn-
ment of the hearing. In such cases, the judicial hear-
ing may continue in the presence of one prosecutor” .

In the case of Karelin v. Russia? (§§ 53-57), the EC-
tHR found that the absence of a prosecutor from the
hearing may lead to a violation of the principle of a fair
trial. In Krivoshapkin v. Russia® (§§ 44-45), the ECtHR
held that the trial court failed to preserve the guaran-
tees of the adversarial nature of criminal proceedings
and confused the functions of prosecutor and judge: it
assumed the role of the prosecution, examined the is-
sues, established the applicant’s guilt, and imposed a
sanction. Pursuant to Article 320(3) CPC* “The non-ap-
pearance of the prosecutor at the court hearing shall
result in the adjournment of the hearing, with the hier-
archically superior prosecutor being informed thereof.
For unjustified absence, the prosecutor shall be sanc-
tioned with a judicial fine where such absence has led
to additional judicial expenses”. By operating with the
provisions of Article 124 of the Constitution of the Re-
public of Moldova® and Article 53 of the Criminal Proce-
dure Code of the Republic of Moldova® (the powers of
the prosecutor before the court), the prosecutor, in the
examination of a criminal case before the court, per-
forms the function of supporting the state prosecution,
contributing to the administration of justice, as well as
the function of protecting the rights of the individual,
the State, and society.

In exercising the powers before the court, the pros-
ecutor is independent and subject only to the law. The
prosecutor is obliged to play an active role in the exam-
ination of the case and:

Im presents at the court hearing the evidence of the
prosecution and may also present new evidence in the
case in which the prosecutor conducted or personally
carried out the criminal investigation;

Im participates in the examination of the evidence
presented by the defence, presents new evidence

https://jurisprudenta.csj.md/search_hot_expl.php?id=43&utm.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-166737%22]}.

https://jurisprudenta.csj.md/search_hot_expl.php?id=43&utm.

default.aspx?pdffile=CDL-REF(2019)041-e.
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necessary to substantiate the accusation, submits mo-
tions and expresses opinion on issues arising before
the court;

IW requests the court to remit the criminal case in
order to bring a more serious charge against the de-
fendant and to take new evidence if, following the ju-
dicial examination, it is established that the defendant
has committed other offences and the evidence is in-
sufficient;

M modifies the legal classification of the offence
committed by the defendant if the judicial examination
confirms that the defendant committed that offence;

W expresses, during the pleadings, the prosecutor’s
opinion regarding the application of criminal law and
the imposition of punishment on the defendant for the
offence committed”’.

“Appeal and cassation are independent stages
of the judicial process; accordingly, the prosecutor’s
powers at these stages are different” (Jitariuc & Calen-
dari, 2025). Based on the principle of adversarial pro-
ceedings in criminal procedure, a unanimously recog-
nised principle, and on the case-law of the ECtHR, the
burden of proof at hearings before the court of first
instance and before the appellate court rests with the
public prosecutor by virtue of the public prosecutor’s
procedural function (Articles 26(3), 51, 53, 320 CPC?®).

In accordance with Article 9(4) and (5) of the
Law on the Prosecutor’s Office’, prosecutors of the
Anti-Corruption Prosecutor’s Office and of the Pros-
ecutor’s Office for Combating Organised Crime and
Special Cases represent the prosecution before the
courts of first instance, appeal, and cassation in cases
falling within the statutory jurisdiction. In other crim-
inal cases, the state prosecution before the appellate
and cassation courts is conducted by prosecutors of
the Northern, Central, and Southern District Prosecu-
tor’s Offices before the Northern, Central, and South-
ern Courts of Appeal, respectively, and by prosecutors
of the Section for Representation of the Prosecution
before the Supreme Court of Justice within the Gener-
al Prosecutor’s Office!®. However, in practice, in most

! Judgment of the Plenum of the Supreme Court of Justice of the Republic of Moldova in Case No. 12. (2012, December). Retrieved from
2 Judgment of the European Court of Human Rights in the Case No. 926/08 “Karelin v. Russia”. (2016, September). Retrieved from https://

% Judgment of the European Court of Human Rights in the Case No. 42224 /02 “Krivoshapkin v. Russia”. (2011, January). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-103078%22]}.

*Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

® Constitution of the Republic of Moldova. (1994, July). Retrieved from https://surl.li/wzcvvz.

¢ Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

7Judgment of the Plenum of the Supreme Court of Justice of the Republic of Moldova in Case No. 12. (2012, December). Retrieved from

8 Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
° Law of the Republic of Moldova No.3/2016 “On the Prosecutor’s Office”. Retrieved from https://www.venice.coe.int/webforms/documents/

10 Decision of the Superior Council of Prosecutors of the Republic of Moldova in Case No. 1-391/2024. (2024, December). Retrieved from
https://csp.md/sites/default/files/2025-01/391_proiect_hot_modificarea_structurii_final_2025.pdf.
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cases examined by the Courts of Appeal, particularly
the Northern and Southern Courts of Appeal, groups of
prosecutors acting as public prosecutors are formed,
composed of prosecutors both from specialised pros-
ecutor’s offices and from the district prosecutor’s of-
fices at the level of the respective court of appeal, in
order to ensure a more effective representation of the
state prosecution (Calendari, 2024).

Consequently, if a prosecutor is unable to attend a
court hearing, that prosecutor may be replaced by an-
other prosecutor, who is given time to become familiar-
ised with the case file. The document also outlines the
prosecutor’s duties, including the presentation of evi-
dence, participation in its examination, and the submis-
sion of procedural motions. ECtHR has ruled in cases
where the absence of a prosecutor led to a violation of
the right to a fair trial, emphasising the important role
of the prosecutor in ensuring the adversarial nature of
the judicial process. Furthermore, the document out-
lines the organisational structure of the public prosecu-
tor’s office in Moldova and its powers at various stages
of the judicial process.

Participation of the defendant in the trial and
the effects of the defendant’s non-appearance. The
examination of the case before the court of first in-
stance and before the appellate court shall take place
with the participation of the defendant. “In its case-law,
the European Court has held that, in order to ensure the
fairness of criminal proceedings, it is important that
the accused have the opportunity to be present in the
courtroom - whether during the initial proceedings or
in the context of retrial proceedings”!.

The examination of the case in the absence of the
defendant may take place in the following situations:

1) where the defendant absconds from appearing
before the court. “The Court observed that the appli-
cant had left the address the applicant had notified to
the judicial authorities without informing the judicial
authorities in advance of the applicant’s change of res-
idence. The judicial authorities made all reasonable
efforts to secure the applicant’s presence before the
court: the judicial authorities summoned the appli-
cant at the known address, attempted to summon the
applicant at other known addresses, sought to locate
the applicant within penitentiary institutions, and

constcourt.md/ccdocview.php?tip=decizii&docid=500&l=ro.
https://hudoc.echr.coe.int/eng?i=001-170842.

www.constcourt.md/ccdocview.php?docid=545&I=ro&tip=decizii.
*Ibidem, 2018.

echr.coe.int/eng#{%22itemid%22:[%22001-72629%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-110694%22]}.

echr.coe.int/eng#{%22itemid%22:[%22001-110986%22]}.

verified whether the applicant had left the territory
of the country. In the circumstances of the case, the
Court considered that the applicant had knowingly
and validly waived, in an implicit manner, the appli-
cant’s right to appear in person before the courts and
therefore there had been no violation of Article 6 § 1
of the Convention”?;

2) where the defendant, being in detention, refus-
es to be brought before the court for the examination
of the case, and such refusal is confirmed either by the
defendant’s defence counsel or by the administration
of the place of detention. “As regards the alleged par-
allel regulation of the defendant’s refusal, the Court
notes that the provisions of Article 321(2") CPC, in-
troduced by Law No. 179 of 26 July 2018, concern the
situation in which, following the defendant’s refusal to
appear at the court hearing, such refusal being estab-
lished by the penitentiary institution and brought to
the attention of the court, the latter orders the com-
pulsory bringing of the defendant in order to confirm
the defendant’s refusal to participate in the examina-
tion of the criminal case”;

3) where the defendant requests that the case be
examined in the defendant’s absence, provided that the
court establishes the existence of exceptional circum-
stances and objective reasons justifying the defendant’s
absence from the hearing; in this regard, the defendant
having made a solemn declaration at a previous hearing
or submitted a written statement countersigned by the
defendant’s defence counsel expressing a wish, based
on an informed choice, to expressly waive the exercise
of the defendant’s right to appear before the court, and
such waiver does not run counter to a more important
public interest;

“The European Court has established that an ac-
cused cannot be considered to have waived, through an
accused’s conduct, the guarantees provided by Article 6
of the Convention unless it has been demonstrated that
an accused could reasonably have foreseen the conse-
quences of such conduct*” (see, in this respect, Sejdovic
v. Italy®, § 87; Haralampiev v. Bulgaria®, § 33; and Idal-
ov v. Russia’, § 173). “In particular, there is no violation
of the right to a fair trial where the accused person
was informed of the date and place of the proceedings
or where the accused person was represented by a

! Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 86/2018. (2018, July). Retrieved from https://www.
2 Judgment of the European Court of Human Rights in Case No. 52009/07 “Lena Atanasova v. Bulgaria”. (2017, January). Retrieved from

3 Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 124/2018. (2018, October). Retrieved from https://

% Judgment of the European Court of Human Rights in the Case No. 56581/00 “Sejdovic v. Italy”. (2006, March). Retrieved from https://hudoc.
¢ Judgment of the European Court of Human Rights in the Case No. 29648/03 “Haralampiev v. Bulgaria”. (2012, April). Retrieved from https://

7 Judgment of the European Court of Human Rights in the Case No. 5826/03 “Idalov v. Russia”. (2012, May). Retrieved from https://hudoc.
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lawyer mandated for that purpose. These considera-
tions formed the basis of the European Court’s conclu-
sion that there had been no violation of Article 6 of the
Convention in Medenica v. Switzerland, 14 June 2001,
§§ 56-59"%;

4) upon the completion of the criminal investiga-
tion in the absence of the accused under the conditions
of Article 291(1) CPCx

Where the case is examined in the absence of the
defendant, the participation of defence counsel and,
where appropriate, of the defendant’s legal repre-
sentative is mandatory. In the event of the unjustified
non-appearance of the defendant at the hearing, the
court is entitled to order the compulsory bringing of
the defendant, including the issuance of a border alert,
and to impose a preventive measure or replace it with
another measure that will ensure the defendant’s ap-
pearance before the court, and, upon the prosecutor’s
request, to order that the defendant be declared want-
ed. The ruling declaring the defendant wanted shall be
executed by the internal affairs bodies. The Constitu-
tional Court clarifies that an appeal in cassation against
a ruling ordering compulsory bringing does not fall
within the scope of the right to a double degree of ju-
risdiction in criminal matters, guaranteed by Article 2
§ 1 of Protocol No. 7 to the European Convention®. “The
task of the court deciding on the compulsory bring-
ing of the defendant is not to determine the ‘criminal
charge’, but to ensure the defendant’s presence at the
court hearing™.

The court decides to examine the case in the ab-
sence of the defendant on the grounds provided for
in Article 321(2)(1) CPC® only where the prosecu-
tor has presented credible evidence that the person
charged and sent for trial is absconding from justice
and that, following search measures, it has been im-
possible to obtain the defendant’s expression of will
to appear before the court. “From the case materials it
is established that, during the examination of the case
before the court of first instance, the defendant D.S.
did not appear; however, the defendant’s lawyer C.O.,
on 07.09.2020, submitted a request pursuant to Arti-
cle 321(3) CPC, written and signed by the defendant
and the lawyer, seeking the examination of the case

www.constcourt.md/ccdocview.php?docid=545&I=ro&tip=decizii.

ENG.

https://jurisprudenta.csj.md/search_col_penal.php?id=21245.
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in the defendant’s absence, stating that the defendant
fully admitted guilt in committing the offence imputed
under Article 264*(1) of the Criminal Code, with the
participation of defence counsel on the defendant’s
behalf. Moreover, the appeal in cassation against the
judgment was lodged by the defendant D.S., which
indicates that the defendant was aware of the exam-
ination of the case in cassation proceedings. There-
fore, the Criminal Panel notes that the appellant’s
arguments that the defendant had not been lawfully
summoned cannot be upheld, since the case materi-
als show that the appellate court undertook all actions
provided by law in order to notify the defendant of the
date and time of the hearings. Thus, on 27.05.2021
and 23.06.2021, summonses were sent to the residen-
tial address indicated in the case file, namely ‘mun.
Chisinau, com. XXXXX, str. XXXXX’; it is established that
the summonses were not received by the defendant
and were returned to the appellate court marked “un-
claimed”, and according to the extract from the search
system, it is established that the defendant left the ter-
ritory of the Republic of Moldova on 04.04.2021"¢.

It outlines several scenarios in which the defend-
ant may be absent: if the defendant absconds, refus-
es to appear from detention, or voluntarily waive the
right to be present, provided certain conditions are
met. ECtHR has ruled that an accused cannot waive the
accused person’s right to appear unless the accused
was fully informed of the consequences. Additionally,
the court has the authority to order the defendant’s
compulsory attendance, including issuing a border
alert or declaring the defendant wanted if necessary.
Defence counsel’s presence is mandatory in such cas-
es to protect the defendant’s rights.

Participation of defence counsel in the trial and
the effects of defence counsel’s non-appearance.
Defence counsel participates in the examination of the
case and exercises defence counsel’s rights and obliga-
tions in accordance with Articles 67-69 of the Criminal
Procedure Code’, which apply accordingly. The Consti-
tutional Court notes that “the European Court of Hu-
man Rights has recognised the requirement of the in-
tervention of a lawyer at certain procedural stages as
an appropriate and proportionate means available to

! Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 124/2018. (2018, October). Retrieved from https://

2Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
3 European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/d/echr/convention_

* Decision of the Constitutional Court of the Constitutional Court of Moldova in Case No. 77/2021. (2021, June). Retrieved from https://old.
gov.md/sites/default/files/document/attachments/subiect-15_-_nu_210_ms_2021_1.pdf.

% Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

¢ Decision of the Criminal Panel of the Supreme Court of Justice of the Republic of Moldova in Case No.re-16/22. (2022, May). Retrieved from

7Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.
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States to ensure enhanced guarantees and greater rig-
our in the defence of the accused”™.

During the trial, defence counsel enjoys equal rights
with the prosecutor. In the event of the non-appearance
of defence counsel at the hearing and the impossibility
of replacing defence counsel at that hearing, the hear-
ing shall be adjourned. For unjustified absence, defence
counsel shall be sanctioned with a judicial fine. Where
the defendant has several defence counsel, the adjourn-
ment of the hearing may not be ordered if at least one of
the defence counsel is present at the examination of the
case. The replacement of defence counsel who failed to
appear at the hearing is permitted only with the con-
sent of the defendant.

If the participation of the defence counsel chosen
by the defendant is impossible for a period exceeding
three days, the court shall adjourn the hearing and pro-
pose that the defendant choose another defence coun-
sel; in the event of the defendant’s refusal to choose an-
other counsel, the court shall request the coordinator
of the territorial office of the National Council for State
Guaranteed Legal Aid to appoint a lawyer providing
state-guaranteed legal assistance. For the replacement
of defence counsel under this paragraph, the court shall
grant the defendant a time limit of five days.

The ECtHR “specifies that the appointment of coun-
sel ex officio does not in itself satisfy the requirements
of the Convention, which guarantees effective legal
assistance. However, this is not ensured by the mere
designation of counsel, since, as indicated above, ap-
pointed counsel may die, fall seriously ill, etc. In the
present case, the accused did not benefit from effec-
tive assistance before the Court of Cassation. The Court
concluded, unanimously, that Article 6 § 3 (c) of the
Convention had been violated (...)” (Berger, 2001). The
State’s obligation to provide state-guaranteed legal as-
sistance is not fulfilled by the mere appointment of a
lawyer. Additional measures must be taken to ensure
that this right is practical and effective. If a particular
lawyer is ineffective, the State is obliged to provide the
suspect with another lawyer?

The ECtHR has been reluctant to hold States re-
sponsible for the shortcomings of lawyers who, as
members of independent and liberal professions, are
expected to organise the professional activities. The
ECtHR has frequently held that a State cannot be held
responsible for every shortcoming on the part of a law-
yer appointed for the purpose of providing legal assis-

eng?i=001-57424.
eng?i=001-105273.

eng?i=001-75213.

eng?i=001-150432.

tance. States are required to intervene only when the
failure of the defence to provide effective assistance is
manifest or has been sufficiently brought to the atten-
tion®. An important issue concerns the effectiveness
of the defence of a defendant absent from trial. Thus,
in the criminal proceedings against Sannino before
an Italian court, defence counsel declared withdrawal
from participation in the proceedings; subsequently,
Sannino’s defence was carried out by various court-ap-
pointed lawyers who, during the trial in absentia, never
requested the adjournment of the proceedings in order
to become familiarised with the case materials and did
not attempt to establish contact with the defendant. As
a result, witnesses whose examination had previously
been requested by the defendant were not heard. The
European Court, while acknowledging that the State
cannot be held responsible for unqualified legal assis-
tance, nevertheless concluded that, where the omis-
sions of the defence are manifest, the court must take
appropriate measures*.

With regard to inadequate legal assistance and the
failure of the court to intervene to put an end to such
conduct, reference may be made to the ECtHR judg-
ment in Ananiev v. Russia, according to which a person
accused of an offence does not forfeit the benefits of the
right to defence merely because of the person’s absence
from the hearing. The Court reiterated that during the
proceedings the applicant had been removed from
the courtroom due to the applicant’s conduct and was
brought back to be given the last word, but evidence
had been examined in the applicant’s absence and in
the absence of the applicant’s lawyer, since the appli-
cant had refused that lawyer’s services on the ground
that the manner of defence did not coincide with the
applicant’s views; however, the court was required to
explain to the applicant the consequences of such con-
duct and of waiving defence counsel®.

When deciding on the adjournment of the hearing
in connection with the replacement of defence counsel,
the court shall take into account the appropriateness
of such a decision, having regard to the time already
spent on the examination of the case, the complexity
of the case, the time necessary for the newly appointed
defence counsel to study the case materials, as well as
other circumstances relevant to the preparation of the
defence. The court shall grant the defence counsel who
has entered the proceedings sufficient time and ensure
appropriate facilities to familiarise defence counsel

! Judgment of the Constitutional Court of the Constitutional Court of Moldova in Case No. 16/2005. (2005, July). Retrieved from https://www.
constcourt.md/public/files/file/Actele%20Curtii/acte_2005/h_16.pdf.

2 Judgment of the European Court of Human Rights in the Case “Artico v. Italy”. (1980, May). Retrieved from https://hudoc.echr.coe.int/
% Judgment of the European Court of Human Rights in the Case “Orlov v. Russia”. (2011, June). Retrieved from http://hudoc.echr.coe.int/

*Judgment of the European Court of Human Rights in the Case “Sannino v. Italy”. (2006, April). Retrieved from http://hudoc.echr.coe.int/

% Judgment of the European Court of Human Rights in the Case “Ananyev v. Russia”. (2009, July). Retrieved from http://hudoc.echr.coe.int/
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with the case materials, including those examined be-
fore the court, and to prepare for further participation
inthe proceedings; however, the replacement of defence
counsel does not require the recommencement of the
trial from the beginning. Defence counsel is entitled to
request the repetition of certain procedural actions al-
ready carried out at the hearing in the defence counsel’s
absence if there is a need to clarify additional issues.
Participation of the injured party in the trial
and the effects of the injured party’s non-appear-
ance. The injured party, by participating in the exami-
nation of the case, enjoys the rights and is subject to the
obligations provided for in Article 60 of the Criminal
Procedure Code!. The examination of the case before
the court of first instance and before the appellate court
shall take place with the participation of the injured
party or the injured party’s representative. In the event
of the justified non-appearance of the injured party, the
court, after consulting the opinions of the parties, shall
decide whether to proceed with the examination of the
case or to adjourn it, depending on whether the case can
be examined in the absence of the injured party without
infringing the injured party’s rights and interests. Upon
a well-founded request by the injured party, the court
may exempt the injured party from appearing at the
hearing, obliging the injured party to appear at a specific
hearing scheduled for the injured party’s examination.
In the event of unjustified failure to appear before the
court for examination, the injured party may be brought
compulsorily and may be subject to a judicial fine.
The civil party and the civilly liable party, or the rep-
resentatives, participate in the examination of the case
and enjoy the rights and are subject to the obligations
provided for in Articles 62, 74, and 80 CPCZ In the event
of the non-appearance before the court of the civil party
or the civil party’s representative, the court shall leave
the civil action without examination; in such a case, the
civil party retains the right to bring the action in accord-
ance with civil procedure. Upon a well-founded request
by the civil party or the civil party’s representative, the
court may decide to examine the civil action in the ab-
sence. The non-appearance of the civilly liable party or
the civilly liable party’s representative before the court
does not prevent the adjudication of the civil action.
The injured party must participate in the case ex-
amination, and if the injured party is unable to attend,
the court will decide whether to proceed or adjourn,
considering the injured party’s rights and interests. In
cases of unjustified non-appearance, the injured party
may be compelled to appear and face a judicial fine.
Similarly, civil parties and the representatives must
be present, but if absent, the civil action may be left
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unexamined. However, the civil party retains the right
to pursue the action through civil procedure. The court
can decide to continue the civil case in the absence, and
the non-appearance of the civilly liable party does not
prevent the civil action from being adjudicated.

Measures taken against persons who disturb
the order of the court hearing. The presiding judge
shall ensure the maintenance of order and solemni-
ty of the hearing and is entitled to take the necessary
measures for this purpose. If the defendant disturbs
the order of the hearing and fails to comply with the
instructions of the presiding judge, the latter shall warn
the defendant of the need to observe discipline; in the
event of repeated disturbance or serious misconduct,
the judge or, as the case may be, the judicial panel shall
order the defendant’s removal from the courtroom,
continuing the proceedings in the defendant’s absence.
However, the judgment shall be delivered in the pres-
ence of the defendant or shall be communicated to the
defendant immediately after delivery.

The removal of the applicant from the courtroom,
in circumstances where the judge did not warn the ap-
plicant of the consequences of the applicant’s conduct,
and the taking of evidence in the applicant’s absence,
constitutes a violation of the right to a fair trial (ECtHR
judgment in Idalov v. Russia® [GC], 22 May 2012, § 178).
If the prosecutor or the lawyer disturbs the order of the
court hearing and fails to comply with the instructions
of the presiding judge, that person may be sanctioned
with a judicial fine, and that person’s conduct shall be
reported to the Prosecutor General, and respectively to
the Bar Association and the Minister of Justice.

If the injured party, the civilly liable party, or the
representatives disturb the order of the hearing or fail
to comply with the instructions of the presiding judge,
the court may order, by ruling, the removal from the
courtroom. Other persons present at the court hear-
ing, for the same conduct, may be removed from the
courtroom by order of the presiding judge. In cases of
manifest disrespect towards the court by disturbing the
order of the hearing, as well as by committing acts that
demonstrate manifest contempt for the court, such per-
sons may, by court ruling, be subject to a judicial fine.

The Constitutional Court “observes that the pre-
siding judge, having the role of ensuring compliance
with order during the court hearing [Article 317 CP(C],
is responsible for explaining ex lege to the defendant
that, pursuant to Article 66(5)(6) CPC, the defendant
is obliged to respect the order established during the
hearing, as well as that, in the event of disregarding this
imperative, the defendant may be removed from the
courtroom, thereby assuming the legal consequences

! Criminal Procedure Code of the Republic of Moldova. (2009, November). Retrieved from https://www.unodc.org/cld/uploads/res/
document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf.

2 Ibidem, 2009.

3 Judgment of the European Court of Human Rights in the Case No. 5826/03 “Idalov v. Russia”. (2012, May). Retrieved from https://hudoc.

echr.coe.int/eng?i=001-110986.

Law Journal of the National Academy of Internal Affairs, 16(1), 18-31

27 I


https://www.unodc.org/cld/uploads/res/document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf
https://www.unodc.org/cld/uploads/res/document/mda/criminal-procedure-code_html/Criminal_Procedural_Code_ENG.pdf
https://hudoc.echr.coe.int/eng?i=001-110986
https://hudoc.echr.coe.int/eng?i=001-110986

I 28

I Ccneral conditions for the trial of criminal cases...

concerning the right to participate in the trial”. In this
regard, the Supreme Court of Justice notes that “If the
defendant appears at the hearing but displays unac-
ceptable conduct, Article 334(2) CPC imposes on the
judge the obligation to take measures to restore order
during the hearing and allows, as an extreme meas-
ure, the removal of the defendant from the courtroom.
However, in such a case, the proceedings continue in
the absence of the defendant” (Ruling of the Supreme
Court..., 2025).

Consequently, if the defendant disrupts order in the
courtroom, the defendant will be given a warning; if the
disruption continues, the defendant may be removed
from the courtroom, in which case the hearing will con-
tinue in the defendant’s absence. However, the court’s
decision will still be announced in the defendant’s pres-
ence or brought to the defendant’s attention at a later
date. Disorderly conduct on the part of the prosecutor,
a lawyer or other participants may result in sanctions,
including court fines and notification of the relevant au-
thorities. The court may also remove the injured party,
the civil party or the injured party’s or the civil party’s
representatives if the injured party, the civil party or
those representatives disrupt the proceedings, and may
impose fines for contempt of court. The Constitution-
al Court and the Supreme Court emphasise the judge’s
duty to explain to the defendant the consequences of
such behaviour.

Discussion

The findings of this study are consistent with the results
of the seminal study by P. Mahoney (2006) on the right
to a fair trial under Article 6 of the ECHR, yet the find-
ings of the present study also reveal a number of signif-
icant differences in emphasis and interpretation. Both
analyses emphasise the importance of ensuring fair-
ness in criminal proceedings, in particular through the
participation of all parties in the trial and the mainte-
nance of a procedural balance between the prosecution
and the defence. Both also emphasise the equality of the
parties, which is critical to ensuring that the defendant
is able to present the case on an equal footing with the
prosecution. The idea that an ineffective defence or
the improper summons of parties to court can under-
mine the fairness of the trial is common to both works.

However, P. Mahoney’s (2006) work focuses more
on the procedural principles established by ECtHR
and highlights how these principles are applied with-
in a broader legal context, discussing specific defence
rights and case law relating to the fairness of judicial
proceedings. P. Mahoney’s (2006) analysis, whilst dis-
cussing fairness and equality of arms, does not high-
light the actual gaps in judicial practice in the way the
present study does. P. Mahoney (2006) touches upon

legal rights and judicial procedures, but does not delve
as deeply into the court’s procedural obligations to ac-
tively ensure that these rights are upheld throughout
the proceedings.

C. DeFrancia’s (2001) work is a fundamental le-
gal analysis of the conceptual foundations of due pro-
cess in an international context. Academic works from
2025-2026 predominantly assess individual aspects of
criminal procedure from an empirical or comparative
perspective, not always linking these aspects to fun-
damental theoretical issues of due process on a glob-
al scale. C. DeFrancia (2001) emphasises that, due to
the hybrid nature of international criminal proceed-
ings (some of the mechanisms having been borrowed
from different legal cultures), the procedure cannot be
reduced to a mere “technical form” - it shapes justice
itself and confidence in judicial decisions. The articles
published in 2025-2026 focus more on procedural
irregularities, the effectiveness of application, and
compliance with national or European law. This study,
however, emphasises the importance of procedural
fairness, particularly in the context of ensuring that the
parties are properly notified, the right to participate in
the proceedings, and the need for active judicial inter-
vention to maintain a balance between the prosecution
and the defence.

The study by B. Cerekja & O. Mucollari (2024) high-
lights the importance of striking a balance between effi-
ciency and fairness in judicial proceedings, noting that
countries such as France and Poland often prioritise
expedited case processing, which may infringe upon
the rights of the accused. At the same time, Germany,
Italy and Albania emphasise a thorough examination
of cases, which guarantees fairness but prolongs the
process. This is consistent with the analysis conduct-
ed, which also highlights the importance of judicial
impartiality and equality of the parties, but this study
focuses more on the need to respect the rights of the
accused. This leads to an emphasis on the efficiency of
judicial procedures in the context of the technological
solutions proposed by B. Cerekja & 0. Mucollari (2024)
to expedite the process.

This study shares common themes with the work
of I. Vakhlyis (2023) in that both emphasise the impor-
tance of a fair trial and access to justice in the context
of criminal proceedings; however, the present study
highlights the difference in the legal nature and inter-
relationship. Vakhlyis notes that these rights must be
distinguished due to the different legal nature, whilst
the present research emphasises that these rights are
integral components of the rule of law, and the appli-
cation must be interlinked, particularly through the
equality of the parties in the judicial process. Vakhlyis
acknowledges that the right of access to justice is part

I1 Decision of the Constitutional Court of the Republic of Moldova in Case No. 11/2017. (2017, February). Retrieved from https://www.

constcourt.md/ccdocview.php?docid=308&I=ro&tip=decizii.
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of the right to a fair trial, which aligns with the position
advanced in the present study, namely that the right
to a fair trial includes guarantees of access to justice.
However, this article devotes greater attention to the
practical implementation of these rights, a point often
overlooked in analysis. While 1. Vakhlyis (2023) focus-
es more on the theoretical foundations and doctrinal
distinctions between these rights, the present study
stresses the practical aspects of ensuring these rights
in criminal proceedings, particularly in ensuring effec-
tive defence, the availability of evidence, and the right
to a timely and fair trial. Thus, this research offers a
more comprehensive approach that incorporates both
the legal theory and the real-world challenges in ap-
plying these principles, highlighting the importance of
judicial reform and compliance with European human
rights standards.

Conclusions

The analysis of the general conditions governing the
trial of criminal cases reveals that those conditions do
not represent mere procedural rules, but fundamental
guarantees for the realisation of a fair criminal process
within the meaning of Article 6 of the European Con-
vention on Human Rights. The provisions contained in
the Special Part, Title 1I, Chapter I of the Criminal Pro-
cedure Code constitute the indispensable normative
framework for ensuring the real and effective participa-
tion of the parties in the trial and for maintaining proce-
dural balance between the prosecution and the defence.

Compliance with the general conditions of the trial
constitutes a prerequisite for the validity of the judicial
decision. Any irregularity concerning the summoning
of the parties, the participation, or the taking of evi-
dence has the potential to affect the fairness of the pro-
ceedings and to lead to the quashing of the judgment;
therefore, the court is obliged to verify ex officio the
observance throughout the trial. The principle of equal-
ity of arms imposes on the court a positive obligation
to intervene. The judge cannot remain passive in situ-
ations where one of the parties is objectively unable to
exercise the party’s procedural rights; it is necessary to
grant the procedural assistance provided by law in or-
der to prevent procedural imbalance. The summoning
of the parties must be assessed from the perspective of
effectiveness and the actual nature of the notification,
not through excessive formalism. The mere dispatch of
a summons is not sufficient if it results that the person
did not genuinely become aware of the proceedings,
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especially in the case of foreign nationals, persons re-
siding abroad, or persons in detention.

The participation of the prosecutor in the trial is
indispensable for maintaining the adversarial charac-
ter of criminal proceedings. The absence of the public
prosecutor risks creating an inadmissible confusion
between the functions of the court and those of the
prosecution, affecting the objective impartiality of the
judge and the procedural balance. The examination of
the case in the absence of the defendant is of a strictly
exceptional nature and must be subject to rigourous
scrutiny. The court is obliged to verify whether the
waiver of the right to be present was express, unequiv-
ocal, and made in full awareness of its consequences,
or whether absconding from trial is established by
credible evidence; any doubt must be interpreted in fa-
vour of the exercise of the right to defence. The right to
defence entails the provision of effective and continu-
ous legal assistance, not merely formal representation.
The appointment of defence counsel does not release
the court from the obligation to intervene where the
defence is manifestly ineffective, passive, or lacking in
substance; concrete measures are required to guaran-
tee the effectiveness of this right.

Finally, the active role of the court in maintaining or-
der and discipline during the hearing must be exercised
with due respect for the right to defence. Measures such
as the removal of the defendant or other participants
must be applied as a last resort, only after prior warn-
ing and explanation of the legal consequences, so that
the right to effective participation in the proceedings is
not deprived of its substance.

Overall, the essential conclusion is that the cumu-
lative and effective observance of the general condi-
tions governing the trial of criminal cases constitutes
the premise of a fair trial, and the rigourous applica-
tion in judicial practice represents an indispensable
instrument for preventing violations of fundamental
rights and for strengthening confidence in the admin-
istration of justice.
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AHoTauia

AKTya/lbHICTh TeMH IMoJisiTajJla B HeOOXiJHOCTI 3abe3nedyeHHS CHpPaBeJIUBOTO CYAOBOTO MPOLECY B
KpUMiHa/JIbHUX CHpaBaX, 1[0 € OCHOBHOIO rapaHTIE0 NpaB JIIOJAWHU Ta NpaBocyAjas. MeToro po6oTHu 6yJio
MpoaHaJi3yBaTH 3arajibHi yMOBY IPOBE/IEHHS CYyZJ0OBUX NPOLECiB y KpUMiHAJIbHUX CIIPaBax, siki 3a6e31e4yoTh
HaJIeXXHY y4acTb CTOpPiH y mpoueci i JOoTpUMaHHSA IXHIX NpouecyalbHUX npaB. [l LOCATHEHHS MeTHU
Oysio 3/jiiCHEHO aHaJi3 3aKOHOJAaBYMX HOPM, IPAKTUKU EBPONENCHKOTO CYAy 3 NpaB JIJUHU Ta CYA0BO]
npakTuku Pecny6siku MosgoBa. JocaipkeHo 0OCHOBHI yMOBH /[1Ji1s1 3a6e3Me4YeHHs y4acTi CTOPiH y CyI0BOMY
mpolieci, 30kpeMa piBHICTb CTOpiH, 3ab6e3MedyeHHs MPUHIMITY 3MarajJbHOCTI Ta MpaBa Ha 3axXHUCT. BusBieHo,
10 HeBUKOHAHHA LUX YMOB MOXe IPU3BECTH A0 IOpYLIeHHd IPUHLMUIIB CIpaBeAJIMBOTO CYAO4YMHCTBA
Ta BIUVIMHYTHM Ha pPe3y/abTaT cyjoBoro mnpouecy. O6rpyHTOBAaHO 3HAYyLIiCTh JOTPUMAaHHS BUMOT LI0J0
HaJIe)KHOI'0 BUKJIMKY YYaCHHUKIB Npoliecy, 3abe3nedyeHHs] piBHUX MOXXJIMBOCTEH [ MOJaHHS J0KasiB Ta
ydacTi B ix posmisazi. [IpoaHanizoBaHo poJib CyAy B 3abe3mnedyeHHi CIpaBeIJIMBOCTI Mpollecy, 30KpeMa B
KOHTEKCTi NiZITpUMaHHA piBHOBAaru Mi>k 06BUHYBauyeHHsM i 3aXHMCTOM. 3'ICOBaHO, 110 aKTUBHA y4acTb CyAAi
B NiZITpPYMaHHI 3MarajJibHOCTi Ta Ha/laHHI [ONOMOTY CTOPOHAM Y Inpolieci € Heo6Xi/lHO /115 3a6e3MeyeHHs
JOTPUMaHHA NpaB KOXHOI CTOpoHU. KpiM Toro, BCTaHOBJIEHO, 10 HeJOTPUMaHHS NPOLEAYPHUX HOPM,
TaKHUX K HaJleXXHe INOBIJOMJIEHHS YYaCHUKIB CyZJOBOI0O IpoOLeCy, MOXe CIPUYMHUTH CepHO3HI HACHiIKU
JUISl CIIPaBe/IJIMBOCTI CYZI0YMHCTBA, 30KpeMa NPU3BECTH [0 CKaCyBaHHs Cy/loBUX pimeHb. ChopMysboBaHO
BUCHOBOK, 1110 He/JOTPUMaHHS LJUX YMOB MOe CIIPUYMHUTH CepHO3Hi NOpyIlIeHHs NpaB YYaCHUKIB NpoLecy,
110 BUMarasio BTPy4YaHHs Cy[y AJis 3abe3nedeHHs 6aJlaHCy NpaB i 060B’sA3KiB cTopiH. [IpakTHyHa IiHHICTH
po6oTH noJisirasza B TOMY, 1110 Il pe3y/IbTaTH MOXKYTb 6YTH BUKOPHUCTaHI Cy/isIMH, a/iBOKaTaMU Ta IPaBHUKAMHU
JUIsT TIOKpalLleHHsl NPaBO3aCTOCOBHOI MPAKTUKU Ta 3abe3MeyeHHs HAJIEXHUX YMOB JJs1 KPUMiHAJIbHUX
NpoLeciB, BIAMNOBIHO 10 MDXKHAPOAHUX CTAHAAPTIB NIpaB JIIOAUHU
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Abstract

This scientific and research-based paper took a qualitative and doctrinal approach to analysing the possibility
for reforming Bangladesh’s criminal justice system through the systematic use of technology. The study was
based on the recognition that Bangladesh’s criminal justice system is hampered by pervasive delays, inefficiency,
and accessibility issues, which create strong hurdles to justice and contribute to a decline in public confidence.
This paper viewed the use of e-justice as a scientific challenge in institutional modernisation and legal
integration, requiring comparative analysis and context-sensitive adjustments. The key argument proposed
is that digital change, when guided by comprehensive legislative frameworks and institutional preparedness,
may be a powerful facilitator of criminal justice system reform. The study extracted scalable, legally acceptable,
and context-relevant mechanisms that may drive Bangladesh’s reform effort through a comparative analysis of
lessons learnt from India, the United Kingdom, and the United States, all of which have adopted distinct e-justice
frameworks. The objective of this study was to provide an evidence-based, whole-of-government roadmap for
Bangladesh’s adoption of e-justice, with a focus on law reform, digital infrastructure, institution building, and
accessible justice for marginalised people. The study included a comparative investigation of law and combined
law, policy, and technology. Combining doctrinal and comparative insights, the study contributed to the area
of knowledge on legal digitalisation in the Global South and provided policymakers, judicial authorities, and
development partners with practical advice. It showed how contextually appropriate technological reforms can
improve public trust, uphold human rights, and strengthen procedural justice, offering a roadmap for the long-
term, technologically driven reform of criminal justice system of Bangladesh
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access to justice; comparative law; digital transformation; judicial efficiency; legal innovation

Introduction

The protection of human rights, the rule of law, and access to the legal system, particularly for underpriv-
public trust in the administration of justice all depend ileged populations and the rural populace, have all
on criminal justice systems’ functional levels of efficacy,  been persistent problems in the criminal justice system
accessibility, and legitimacy. Procedural inefficiencies, of Bangladesh. Delays in the delivery of justice, a loss
massive backlogs, protracted trial times, and limited of trust in the legal system, and a turn to extrajudicial
I
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conflict resolution and justice administration systems
are all consequences of these flaws. The imperatives
for reform in Bangladesh’s criminal justice system have
been strengthened by growing needs for greater effi-
ciency, transparency, and accountability in the admin-
istration of justice, all of which are more important,
particularly in light of significant technological ad-
vancements and evolving methods of governance in the
modern state. Technologically driven measures in the
administration of justice can constitute a means to ad-
dress inefficiencies and lack of access to justice in tradi-
tional court systems. Therefore, this study, by analysing
the potential of technology-enabled solutions, fits into
a larger discourse on the modernisation of criminal
justice systems in emerging economies, emphasising
the importance of contextually suitable strategies that
strike a balance between technological advancement
and legal and institutional integrity.

Recent research has looked into the present state
of digital justice efforts, their efficacy and obstacles in
different countries. A. Dahiya & S. Banerjee (2024) ex-
amined the scope of India’s e-court project and docu-
mented the benefits of case management and remote
hearings in lowering outstanding cases, but they also
highlighted issues relating to infrastructure, digital lit-
eracy, and uniform processes. According to P. Bhattarai
& S.K. Chaudhary (2025), although legal innovations
play an important role in improving access to justice
by eliminating unnecessary formalities in judicial pro-
cesses, poor implementation of digital reforms may
exacerbate the digital divide. As indicated by F. Casi-
no et al. (2022), a comprehensive assessment of glob-
al approaches to combating cybercrime and handling
electronic evidence highlights the importance of insti-
tutional capacity alongside standardised procedural
models to ensure authenticity and admissibility of ev-
idence. M. Latif & A.R. Innash (2024) investigated the
current change of courts resulting from the use of ICT,
concluding that digital case filing, online dispute reso-
lution, and case management systems improve efficien-
cy but require holistic methods and synchronisation
with case procedures. The EU’s European Commis-
sion (2025) emphasised the importance of using digital
tools, such as electronic filing of cases, document man-
agement tools, and virtual oral hearings, to facilitate the
smooth handling of cases through the judiciaries and
enable the speedy dispensation of justice, which can
help address the perennial problem of pending cases.
However, the EU’s new initiative highlights the limita-
tions and impediments to standardising digital instru-
ments throughout EU countries’ judiciaries.

The doctrinal and comparative literature provides
light on the regulatory and practical issues of judicial
digitisation. H. Thakran (2025) investigated the doctri-
nal handling of electronic evidence in India, the United
Kingdom, and the United States, focusing on the legal
requirements essential to secure the admission and
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integrity of digital evidence in criminal prosecutions. Re-
search on Kyrgyzstan’s e-justice reforms demonstrates
that digital tools are only effective when combined with
institutional preparation, governance mechanisms,
and extensive training for judicial officials (Maralbae-
va, 2024). All these studies show that successful tech-
nology adoption in justice systems is dependent on not
only infrastructure and software deployment, but also
legislative frameworks, procedural harmonisation, and
human capability. The early stages of digital justice in
Bangladesh, however, have both optimism and a dis-
tinct set of constraints. Due to the COVID-19 challenge,
according to M.I. Hasan & B. Mia (2021), the courts
have turned to virtual courts for digital justice, which
helps clear the backlog. This strategy suggested that
technology may improve accessibility and speed up
the administration of justice, especially in a busy court
system. Subsequent initiatives, such as the e-Judiciary
project and provisions of the “Usage of Information
and Communication Technology in Court Ordinance
2020”, sought to digitise courtrooms, allow for remote
hearings, and enhance case administration through
centralised databases and online cause lists. Nonethe-
less, implementation varies by district, and gaps exist
in legislative support, procedural standards, and inte-
gration with law enforcement and prosecution systems
(Sheikh et al., 2024). Insufficient infrastructure, poor
digital literacy, and unequal adoption highlight the im-
portance of evidence-based measures for ensuring fair,
efficient, and legally sound e-justice interventions.

The purpose of this study was to assess how tech-
nology might be used to change Bangladesh’s criminal
justice system and to develop contextually feasible op-
tions influenced by experiences from the United States,
India, and the United Kingdom.

Materials and Methods

This study used a qualitative, doctrinal, and compara-
tive legal research methodology to analyse the role of
technology in modernising Bangladesh’s criminal jus-
tice system, building on lessons learned from India, the
United Kingdom, and the United States. The doctrinal
component entailed a thorough examination of leg-
islation, case law, criminal procedural laws, policy in-
struments, and court decisions to determine how legal
frameworks facilitate or impede the incorporation of
technology in justice delivery. The research focused on
areas such as digital evidence, virtual court proceed-
ings, and court administration information systems
that span jurisdictions. Comparative analysis was used
to uncover parallels, contrasts, and contextually rele-
vant practices that can guide policy and legal reforms
in Bangladesh. This analytical approach guaranteed a
careful evaluation of both local and international legal
frameworks, allowing for evidence-based suggestions
for implementing technology-driven improvements in
Bangladesh'’s criminal justice system.
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Furthermore, a comparative legal analysis was
used to examine how different jurisdictions, with their
varied socioeconomic contexts and regulations, have
incorporated advances in information and communi-
cations technology into their criminal justice systems.
This involved a comparative examination of legal stat-
utes, institutional modifications, procedural mech-
anisms, and digital safeguards. The technique was
beneficial for comparing jurisdictions and evaluating
whether components of their e-justice frameworks may
be replicated inside Bangladesh. Comparative method-
ology was prominent in reform-oriented legal studies
and was effective for transcending inner answers. The
information included in the study was derived from
both primary and secondary sources. The European
Commission for the Efficiency of Justice (CEPE]) publi-
cations provide precise metrics on the use of informa-
tion and communication technology (ICT) in European
judiciaries, which help outline Bangladesh’s situation
in comparison to international norms (Council of Eu-
rope, 2024). The World Bank’s Justice and Rule of Law
initiatives, especially those focused on digital govern-
ance, provided frameworks and comparative case stud-
ies undertaken in low- and middle-income countries
(Carge & Upegui Caro, 2025).

The purposeful selection of India, the United King-
dom, and the United States as comparator jurisdictions
was both strategic and context-appropriate. India and
Bangladesh have a same legal history and confront sim-
ilar issues such as court delays, access to justice, and
socioeconomic inequities. For India, primary sources
included the official government objectives and imple-
mentation plans for the e-Courts Mission Mode Project
Phase III, which presented strategies for digital records
in courts, virtual filing systems, and virtual partici-
pation to address issues of access to justice and case
delays (Press Information Bureau, 2024). The United
Kingdom was chosen because of its considerable use
of digital technology in case management, virtual court
services, and efforts to improve accessibility via digital
platforms. All of this may be found in the digital servic-
es overview provided by the HM Courts and Tribunals
Service (2025a; 2025b). It was also reflected in the
official remote participation strategy and how remote
court hearings can improve access to justice.

Results and Discussion

Overview of E-Justice initiatives in Bangladesh.
Bangladesh has begun to digitalise its criminal pro-
ceedings, a process expedited by the COVID-19 pan-
demic. The establishment of virtual courts and video
conferencing was an instant solution to ensure that
judicial operations may continue despite social distanc-
ing procedures and lockdowns (Hasan & Mia, 2021).

The emergency process rules empowered courts to
hold distant hearings and therefore continue judicial
proceedings despite physical limitations.

The initiative was renewed with the promulga-
tion of the “Use of Information Technology by Courts
Act, 2020, a piece of legislation that provided a legal
mandate for the institutionalisation of ICT in court pro-
cedures, thereby boosting the viability of virtual justice
systems (Abu Taher & Jamaluddin, 2022). The inven-
tion represented a substantial change away from tradi-
tional judicial processes and towards a hybrid system
that combines physical and digital components.

Apart from emergency response, Bangladesh has
explored a number of digital projects to improve case
management. The Supreme Court has implemented
digital cause lists and limited e-filing systems, with
the goal of minimising dependency on physical copies
and expediting procedural mechanisms (Rafah, 2023).
Furthermore, the “Amar Adalat” mobile application
indicates efforts to increase accessibility by giving
litigants instant access to case statuses and court
schedules (UNDP, 2022). The application has received
widespread praise for allowing litigants to connect
with the legal system in a more transparent and con-
venient manner.

Despite these encouraging developments, Bang-
ladesh’s e-justice growth is inconsistent and hindered
by a number of structural impediments. First, courts
lack adequate ICT infrastructure, particularly those
located outside of major centres. The fragmented pat-
tern of high-speed Internet penetration, low hardware
resources, and inadequate technical assistance hamper
effective adoption. The digital infrastructure deficit is
worsened by a large rural-urban connectivity divide
that disproportionately affects vulnerable and under-
privileged communities, reinforcing pre-existing hur-
dles to access to justice (Hasan & Rupa, 2021). Second,
the use of e-justice and other e-technologies in courts
has encountered opposition or hesitancy from both
legal professionals and the subjects of the judicial sys-
tem in a number of nations. Research shows that legal
actors, including judges, attorneys, and court legal sub-
jects, may exhibit ambivalence in accepting or embrac-
ing e-technologies because they believe the process
is biased and raise concerns about data privacy when
using them. They also have trouble connecting the use
of e-technologies with traditional or core values in the
legal process. Most attorneys wonder whether virtual
hearings can provide acceptable standards of justice
and effective representation, and this stems from a fun-
damental dispute about the propriety of emerging tech-
nology in sensitive criminal procedural concerns.

Additionally, a cohesive national e-justice policy
framework is absent. The existing changes are mostly

! Law of No. 11 “On the Use of Information Technology by Courts Act of Bangladesh”. (2020, July). Retrieved from http://bdlaws.minlaw.gov.

bd/act-1305.html.
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portrayed as separate pilot projects, with no overar-
ching plan for their integration among multiple in-
stitutions within the criminal justice system, such as
law enforcement, prosecution, and corrections. The
absence of cohesiveness undermines the promise of a
networked digital justice ecosystem and limits scaling.
Security and data protection concerns, and standard-
ised procedural rules, are not sufficiently addressed,
posing hazards for further implementation. Overall,
these challenges demonstrate that, while Bangladesh
has taken first steps towards e-justice development,
considerable institutional, infrastructural, and cultural
obstavcles must be overcome to create a smooth, effi-
cient, and inclusive digital criminal justice system.

Case study: India. India’s experience with e-jus-
tice is an important point of reference for Bangladesh,
owing to their shared colonial legal systems, similar
socioeconomic issues, and the extent of judicial delay.
The country’s e-Courts Project is one of the most ambi-
tious digital changes in the judiciary on a global scale.
The initiative, which began in 2007 and is presently in
Phase 11, aims to improve district courts through auto-
mation, digitisation, and connection (Dahiya & Baner-
jee, 2024). Phase I focused on providing ICT infrastruc-
ture to courts and developing the National Judicial Data
Grid (N]JDG), a central repository that records real-time
information on case filing, backlog, and disposal rates
in hundreds of courts across the country. The NJDG
serves as a key management tool, allowing administra-
tive judges to identify regions with significant backlogs
and more efficiently allocate resources. According to
analysis, these centralised data platforms enable evi-
dence-based policy choices by improving administra-
tive efficiency and offering quantifiable insights on ju-
dicial bottlenecks (World Bank, 2024).

In addition to infrastructure development, India
has embraced technological innovation to increase lit-
igant involvement. The widespread use of video confer-
encing has helped courts continue to function during
the COVID-19 outbreak and beyond, allowing litigants
to hold distant hearings that minimise logistical bar-
riers for both plaintiffs and witnesses (Saxena, 2022).
E-filing system upgrades have enabled attorneys and
litigants to file online, reducing the need for in-person
visits and speeding up case resolution. Again, the use of
SMS and smartphone notifications guarantees that liti-
gants are instantly informed of developments in their
cases, resulting in enhanced transparency and confi-
dence in the courts (NIC, 2025). Although their efficacy
depends on user accessibility and digital competence,
these technological interventions show that digital
technologies may significantly cut down on procedural
delays and increase public confidence in legal proce-
dures (Jubaer, 2025).

The Indian e-Courts initiative is greatly aided by
the Supreme Court’s e-Committee and the technical
expertise offered by the National Informatics Centre
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(NIC) (2024), which ensures continual help, capacity
building, and system upgrades. Judges’ active participa-
tion in reform processes reflects a strong institutional
commitment to modernisation. Research shows that a
key success element is the combination of technological
know-how and institutional support, emphasising the
need of leadership in promoting long-lasting e-justice
changes (Inter-American Development Bank, 2025).

The concept, however, has yet to be completely
realised and has various flaws, including a lack of con-
sistency in state-level implementation, disparities in
digital literacy rates among attorneys, and deficiencies
in court facilities at the rural level. This implies that
in order to fully realise the potential of digital justice,
fair access and standardised execution are just as im-
portant as technical infrastructure (Press Informa-
tion Bureau, 2024). The entirety of Indian experience
demonstrates that digital changes are a systemic effort
that requires institutional commitment to training and
inclusive measures to achieve impact. Thus, Indian
e-justice is a comprehensive judicial approach to digi-
talisation that combines technical innovation and insti-
tutional orientation, giving good lessons for Bangladesh.

Case study: United Kingdom. The United King-
dom exemplifies a contemporary and integrated digital
judicial system that values transparency, citizen en-
gagement, and procedural fairness. The HM Courts and
Tribunals Service (HMCTS) Reform Programme, which
began in 2016, represents a comprehensive digital re-
form of the judiciary (HMCTS, 2024). According to the
research, HMCTS’s technology services not only altered
the legal process, but also improved general satisfac-
tion and robustness of the courtroom system, notably
for virtual trials and submissions (HM Courts and Tri-
bunals Service, 2025a). The “Common Platform”, a uni-
fied case management system designed to centralise
and digitalise workflow across criminal and civil courts,
is at the heart of this endeavour. Judges, attorneys, and
litigants have secured and real-time access to case files
via the platform, allowing for faster case processing and
reducing dependence on paper documents. The unified
digital management system for digital cases improves
interagency collaboration and decreases administra-
tive cost by removing paper-based inefficiencies. This is
one of the most important lessons for countries seeking
to implement such techniques (HM Courts and Tribu-
nals Service, 2025a). The Common Platform was widely
implemented by mid-2024, resulting in a significant im-
provement in case management practice and adminis-
trative efficiency.

The United Kingdom has adopted innovative pro-
cedural innovations, such as an electronic plea system
that allows defendants to present guilty pleas online,
resulting in shorter court length and faster case reso-
lution (Peay & Player, 2018). Digital evidence manage-
ment solutions enable parties to safely upload evidence
before to hearings, improving procedural transparency
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and court preparedness. Digital mechanisms such as
online pleas and the uploading of real-time evidence
demonstrate the potential for procedural innovation
to positively change responsive courts, underlining the
importance of solid support models in such a situation
(HM Courts and Tribunals Service, 2025b). Further-
more, the HMCTS Reform Programme aims to retain
high levels of public engagement by focussing on con-
tinual end-user feedback, hence increasing confidence
and ensuring that digital systems are suited to the de-
mands of varied stakeholders (HMCTS, 2024).

The success ofthe UK’s digital justice reforms maybe
credited to both technology advancements and a holistic
plan that includes training, user assistance, and policy
reform. Some practitioners’ initial opposition was over-
come by repeated capacity-building initiatives and pi-
lot-testing phases, enabling for the progressive develop-
ment of technologies that better correspond with court
practice. The instance of the United Kingdom demon-
strates the significance of a comprehensive approach
that blends technical advancements with procedural
and institutional reforms to improve justice delivery.

Case study: The United States. The United States
features a complicated and layered structure of tech-
nology innovation in the criminal justice sector, charac-
terised by a federally controlled system with a variety
of state-level implementations. Among the most signif-
icant technology tools are Al-powered sentencing and
risk assessment algorithms, such as COMPAS (Correc-
tional Offender Management Profiling for Alternative
Sanctions), which are intended to help courts make
bail, sentencing, and parole decisions (Vo & Plachkino-
va, 2023). The technologies are designed to introduce
consistency and predictive analytics into adjudica-
tive decision-making processes. They have, however,
aroused major criticism concerning algorithmic bias, a
lack of transparency, and the protection of due process,
with some claiming that automated risk assessment
may affect some minority groups disproportionately
(Angwin et al.,, 2023).

As a result, some jurisdictions have launched re-
form initiatives to audit, regulate, or limit the use of
Al in the criminal justice system. Aside from artificial
intelligence, the United States has embraced online
dispute resolution (ODR) tools as viable alternatives to
conventional court procedures, particularly for low-val-
ue administrative and civil issues. ODR has effective-
ly increased access to justice by lowering costs and
logistical barriers, while also improving efficiency and
equality in dispute resolution procedures (Zhao, 2024).
E-warrants are yet another technical advancement that
allows law enforcement agencies to electronically ob-
tain, issue, and monitor search and arrest warrants, re-
sulting in greater ease and responsiveness.

California and New York are innovative hotspots
for e-justice technology. The New York Unified Court
System improves administrative efficiency by updat-
ing case management, filing, and scheduling systems
throughout the court system. California’s virtual hear-
ings programmes, which were hastened in response to
the COVID-19 pandemic, improved court accessibility
for plaintiffs with geographical or mobility limitations
(Chen, 2024). However, innovations raise a number of
concerns, including inequalities in digital access for dif-
ferent demographic cohorts, cyber security risks, and
the potential compromising of procedural safeguards
if technology is used without control (National Cen-
tre for State Courts, 2023). The American experience
demonstrates both the potential and the hazards of
implementing significant technological breakthroughs
into criminal justice systems. It demonstrates the im-
portance of balancing innovation with solid ethical and
legal frameworks to promote fairness, accountability,
and inclusivity in the administration of digital justice.

Key comparative insights. The comparative study
of e-justice programmes in India, the United Kingdom,
and the United States demonstrates that integrating
criminal justice systems with technology requires con-
siderations beyond hardware and software installation.
While the technology base may serve as the fundamen-
tal justification for digital justice reforms, legislative
support mechanisms and behavioural changes in the
judicial system provide the deeper fuel for long-term
transformation. Each of these components - legislative
change, institutional leadership, and citizen action - has
a synergistic effect on the efficacy, legitimacy, and ac-
ceptability of e-justice systems. A significant finding is
thatadopting technology without properlegislative sup-
portis unlikely to result in long-term transformation. In
each of the three countries investigated, the creation or
alteration of legal frameworks has aided in the legitimi-
sation of digital proceedings, the admission of electron-
icevidence, and the development of procedural rules for
electronic submissions and virtual hearings. The Unit-
ed Kingdom'’s efforts to digitalise court processes, for
example, have been aided by amended procedural rules
that explicitly recognise digital inputs and distant testi-
mony, removing uncertainties that had previously ham-
pered court acceptance of technology (Haviland, 2025).

Similarly, India’s legislative initiatives, including
as revisions to the Code of Criminal Procedure! and
information and communications technology statutes,
have aided the institutionalisation of schemes like the
e-Courts project by giving explicit instructions and pro-
tections. These legislative reforms do more than merely
include technology; they fundamentally alter the justice
system, necessitating adjustments to case management
systems and court procedures.

I1C0de of Criminal Procedure of India. (1974, January). Retrieved from https://www.indiacode.nic.in/bitstream/123456789/15272/1/

the_code_of_criminal_procedure,_1973.pdf.
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In addition to legislative improvements, changes in
the behaviour of judicial and legal professionals have
a significant impact on the effectiveness of e-justice
efforts. If not addressed via capacity building and cul-
tural transformation, judges, prosecutors, and attor-
neys’ opposition to digital tools can seriously hamper
reform efforts. The impact of positive attitudes toward
the adoption of technology and the necessity of special-
ised training is demonstrated by empirical evidence
from the United States, for instance, which shows that
court officials, including judges, administrators, and
attorneys, who adapted to virtual court hearings and
electronic filing, expressed increased participation and
improved procedural efficiency (The Pew Charitable
Trusts, 2021). In contrast, countries where technology
is pushed without proper input of interested parties
frequently see limited utilisation and disorganised de-
ployment. This emphasises the importance of imple-
menting change management techniques that foster
acceptance, enhance capabilities, and drive creativity
across the justice staff.

At the heart of several legislative and behavioural
factors is the need for strong institutional leadership to
drive e-justice reform objectives. The leadership given
by the e-Committee of India’s Supreme Court and the
Ministry of Justice (Mo]) in the United Kingdom exem-
plifies how imaginative and coordinated governance in-
stitutions can handle complicated technology advance-
ments across several tiers of the judicial system. The
e-Committee of India’s Supreme Court has served as
more than just an advisor on policy issues. It has played
an important role as an integrating node, ensuring that
suitable technology is used in an effort to solve day-to-
day operational bottlenecks in district courts across
India. For example, its implementation of an e-Courts
Case Management System in India, its initiative to es-
tablish video-conferencing tools in courts to conduct
virtual hearing sessions, and its efforts to ensure that a
level of standardisation is incorporated into court-lev-
el e-filing to ensure smooth court operation. India has
also held training sessions for its judicial and adminis-
trative staff to make them more technologically adept.
Such high-level leadership has instilled consistency and
convergence in the deployment of e-Courts, assuring
alignment with Court goals while encouraging collab-
oration between IT suppliers and court management.

For example, the Mo]J’s strategic direction for the
HMCTS Reform Programme in the UK highlights the
potential for extensive digitalisation within the juris-
diction through government-led initiatives supported
by a clear mandate and effective project management
techniques. These initiatives combine user-centric de-
sign with cooperation among operational teams and
the entire justice system to foster a sense of trust and
ownership (Ministry of Justice, 2022). Such leadership
arrangements are critical for overcoming institution-
al resistance, coordinating cross-agency efforts, and
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ensuring continued financing, all of which are recurrent
threats to criminal justice reform.

Comparative studies of e-justice initiatives have re-
vealed that digital courts and online case management
systems can improve access to legal information, in-
crease procedural transparency, and streamline judicial
processes. This reduces the likelihood of bureaucratic
bottlenecks and the need for middlemen for basic case
tracking and information access (Jubaer, 2025). Direct
digitalisation of case management, filing, and commu-
nication that is available for immediate use enables lit-
igants to follow their cases in real time, file online, and
get automated alerts, simplifying processes and reduc-
ing opportunities for corruption or leverage. For exam-
ple, India’s National Judicial Data Grid (NJDG) serves as
a standard for a publicly available platform that pro-
vides complete case status information and court per-
formance metrics, promoting accountability and allow-
ing litigants to make educated decisions (NIC, 2024).
Similarly, the UK’s “Common Platform” enables online
case management and evidence filing, allowing parties
to engage with court proceedings remotely and trans-
parently (HM Courts and Tribunals Service, 2025b).
They have contributed to the democratisation of access
by lowering reliance on intermediaries who have tradi-
tionally functioned as gatekeepers and fostering proce-
dural fairness and public confidence.

Nonetheless, system creation for people must be
useable and inclusive to avoid unintentional exclusion
of individuals with limited digital literacy or means.
The comparative situations show the need of design-
ing with end-user engagement, allowing multilingual-
ism, and guaranteeing offline support in order to reach
a wide range of audiences. This involvement strategy
combines the availability of technology with people’s
genuine experiences for which they seek a solution,
hence increasing legitimacy and utilisation.

In summary, key comparative observations from
India, the United Kingdom, and the United States show
that integrating e-justice into criminal justice systems
goes beyond mere ICT infrastructures. To truly realise
its transformational potential, it requires a compre-
hensive strategy that includes legal modernisation,
strong institutional leadership, and user-centred de-
sign. Legislative amendments lay the legal groundwork
for digital operations; behavioural changes among
justice stakeholders ensure operational efficiency;
strong institutional leadership ensures facilitation and
resource allocation; and citizen-centric platforms im-
prove transparency and accessibility. All of these inter-
related components are essential for effective e-justice
systems and give valuable insights into Bangladesh’s
continuing reform efforts.

Lessons for Bangladesh. Bangladesh may learn
useful lessons from the comparative experiences of In-
dia, the United Kingdom, and the United States about
how to effectively use technology to improve the
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criminal justice system. The experience emphasises
the importance of establishing an integrated, central-
ised digital justice system, expanding digital capacity
building beyond the judiciary to prosecution and law
enforcement agencies, and closing the digital literacy
gap between attorneys and plaintiffs. All of the fol-
lowing are required to ensure that technology-driv-
en changes are smooth, fair, and provide substantial
potential for improving accessibility, efficiency, and
transparency.

Bangladesh needs a centralised digital justice in-
frastructure and a higher-level coordinating authority.
The existing fragmented state of technology interven-
tions, with hundreds of pilot projects and a lack of in-
ter-agency coordination, has resulted in non-uniform
acceptance and operational inefficiencies. Bangladesh
would greatly benefit from transferring such oversight
to either the Supreme Court or the Ministry of Law,
drawing on institutional configurations in India and the
United Kingdom, where digital justice reform is guided
by central entities such as the Supreme Court e-Com-
mittee and the Ministry of Justice. A centralised insti-
tution would enable a single planning approach, stand-
ard formulation, resource facilitation, and performance
tracking throughout the criminal justice system.

Institutional integration at the central level would
be required to coordinate multiple digital initiatives,
improve interoperability across information systems,
and allow for consistency in procedural norms gov-
erning electronic submissions, digital evidence, and
virtual court hearings. Furthermore, the central digi-
tal architecture would serve as an interface for collab-
oration with external actors, such as the Ministry of
Information and Communication Technology and pri-
vate information and communication technology ser-
vice providers, ensuring that ICT capabilities are ade-
quate for judicial needs. Bangladesh’s lack of central
governance would make it vulnerable to a fragmented
and isolated digital infrastructure, jeopardising both
scalability and sustainability.

The second fundamental statement is that digital
literacy and technology skill development should ex-
tend beyond judges and court officials to include law
enforcement agents and prosecutors. Most of the cur-
rent discussion and reform initiatives in Bangladesh
have focused on the court, frequently ignoring the crit-
ical responsibilities that police and prosecutorial ser-
vices play in the criminal justice system. In any event,
the efficiency of electronic justice systems is contin-
gent on the efficient transmission of information and
inter-agency coordination among all criminal justice
players. The case management system digitalisation
example demands police personnel to accurately input
investigative reports, while prosecutors must be able
to examine and amend case files electronically in real
time. Without essential digital skills and experience
with electronic instruments of justice, those critical

players would be able to hinder reform rather than
serve as agents of change. Lessons from the United
States and India indicate that comprehensive training
programmes and dedicated digital units in law enforce-
ment and prosecutorial agencies can significantly im-
prove administrative efficiency and integration into the
digital justice system. In Bangladesh, systematic initi-
atives to improve ICT skills must be institutionalised,
spanning from basic computer literacy to advanced
data management and cybersecurity knowledge. Fur-
thermore, these programmes must take into considera-
tion the resource constraints and current workloads of
police officers and prosecutors to ensure realistic im-
plementation and ongoing engagement.

Third, the discrepancy in digital literacy between
litigants and legal practitioners is a significant barrier
that Bangladesh must overcome to prevent the escala-
tion of justice inequities. The digital gap, particularly
across rural-urban, gender, and socioeconomic lines,
risks further marginalising large segments of the pop-
ulation from efficiently utilising digital justice systems.
Although digitisation has the potential to increase ac-
cessibility, it also risks excluding those who lack basic
digital skills or access to Internet-connected devices.
As a result, e-justice changes should be accompanied
by comprehensive measures aiming at increasing dig-
ital literacy and guaranteeing equal access.

Initiatives like as community-oriented digital lit-
eracy stores, mobile legal aid clinics equipped with
e-justice kiosks, and awareness programmes aimed
at marginalised populations have been effective in
closing the gap. Legal educational institutions and
professionals must also include digital competency
development into their curricula and ongoing profes-
sional development plans to better educate attorneys
and paralegals for a digital future. The user-friendly
interfaces and multilingual help provided by e-justice
systems would further contribute to accessibility. Fur-
thermore, Bangladesh’s reform programme should
include support for litigants who are unfamiliar with
technology, such as specialised aid desks, an on-chat
service, and engagement with civil society organi-
sations that specialise in legal empowerment. Such
end-user-oriented facilitation mechanisms are critical
for fostering public trust and ensuring that ICT com-
plements rather than hinders access to justice.

Bridging the digital literacy gap requires inclusive
infrastructure development that addresses underpriv-
ileged communities. Although metropolitan areas have
better Internet connectivity and wider access to infor-
mation and communication devices, substantial areas
of rural Bangladesh suffer from infrastructure defi-
ciencies that limit their capacity to interact with digital
systems. Without concurrent investments in improving
broadband penetration, inexpensive Internet service
provision, and reliable power supply, digital justice re-
forms would likely to be elite undertakings separated
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from the reality of the greater people. To create a digital
justice-friendly environment across varied geographic
and socioeconomically dissimilar places, coordinated
policy solutions across several ministries of govern-
ment must be implemented. Moreover, learning from
international models emphasise the significance of
deploying technologies that are context-appropriate
and consistent with Bangladesh'’s socio-legal paradigm.
Given the extensive usage of smartphones rather than
desktop computers, solutions designed for low band-
width and mobile-friendly devices are sure to be more
productive (Bangladesh Judiciary, 2022). Second, using
traditional methods such as SMS or phone calls to send
information about case developments and court notifi-
cations has the immediate effect of increasing end-user
engagement, similar to the Indian experience with data
grids in courts.

In conclusion, integrating e-justice into the Bangla-
desh criminal justice system necessitates a comprehen-
sive approach that leverages institutional centralisa-
tion, mass capacity building for criminal justice actors,
and proactive remedies to digital illiteracy disparities
among users. The insights made above imply that more
than just technological improvements are required, and
that they must be guided by legal and societal perspec-
tives, resulting in increased fairness, openness, and ef-
ficiency as justice is digitalised. Only via such diverse
and inclusive replies will Bangladesh be able to fully
use technology developments in re-inventing its crim-
inal justice system.

Legal and policy reforms needed. Effective e-jus-
tice systems in Bangladesh require a solid corpus of
law and policy that supports digital processes while
protecting fundamental rights and facilitating account-
ability. The existing legislative provisions are largely
insufficient to offset the developments in ICT occurring
within the criminal justice system. Thus, foundation-
al reforms are required, such as the introduction of a
comprehensive “E-Justice Act” or significant amend-
ments to the existing Code of Criminal Procedure!
(CrPC), clear guidelines for digital evidence admissi-
bility, and the establishment of meticulous statutes for
data security and algorithm culpability. Each of these
components plays an important role in providing the
legal clarity, procedural fairness, and moral standards
essential for technology-assisted justice. For example,
the Indian Information Technology Act 2000? give the
fundamental guidelines for digital signatures, e-filing,
and the admission of digital evidence. These rules offer

act_2000_updated.pdf.

contents/made.

¢ Ibidem, 1898.
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technological insights into the process of codification.
The Civil Procedure Rules (CPR 1998)3 about Electronic
Working, which provide comprehensive standards for
e-filing, case management, and managing electronic
documents, are another example in the UK, particular-
ly in civil procedures. The interests of the plaintiffs are
safeguarded and uniformity is ensured by these rules.
The Federal Rules of Civil Procedures,* which were
modified in 2002, and state laws pertaining to digital
evidence provide guidance in the United States.

Based on these models, Bangladesh could adopt
a comprehensive E-Justice Act or amend the CrPC® in
the following ways: (1) digital evidence admissibility
and authentication, taking inspiration from American
and Indian models; (2) uniform rules for conducting
online hearings and practicing e-filing and case man-
agement through electronic systems, taking inspiration
from British digital rules; and (3) comprehensive data
protection, algorithmic responsibility, and cyber pro-
tection, emulating US federal and state statutes on data
protection and similar principles. The aforementioned
actions would guarantee the ethical standards, proce-
dural equality, and legal clarity required to realise tech-
nology-enhanced, responsible justice.

First and foremost, enactment of a thorough E-Jus-
tice Act or relevant modifications to the Code of Crim-
inal Procedure® are required to establish a clear legal
foundation for electronic court proceedings. Despite
Bangladesh’s initial efforts to digitalise its judiciary,
such as electronic filing and the establishment of vir-
tual courts, these efforts lack a coordinated legislative
framework that defines the parameters, procedures,
and legal recognition of e-justice. Without clear legal
prescriptions, questions about jurisdiction, procedural
validity, and the enforcement of electronic court judge-
ments may arise, jeopardising the public’s trust in the
judicial system.

A comprehensive E-Justice Act would formalise the
legal foundation for electronic case management, digi-
tal notifications, virtual hearing courts, and electronic
signatures, ensuring that courts and criminal justice
agencies follow consistent processes. This measure
should also include guidelines for interoperability
across agencies to facilitate smooth data flow and co-
operation. To avoid uncertainty and avert jurisdictional
clashes, such a bill should explicitly clarify the roles and
obligations of judges and their officials, prosecutors,
and law enforcement personnel within the e-justice
paradigm, based on international precedents.

! Code of Criminal Procedure of Bangladesh. (1898, March). Retrieved from http://bdlaws.minlaw.gov.bd/act-75.html.
2 Information Technology Act of India. (2000, June). Retrieved from https://www.indiacode.nic.in/bitstream/123456789/13116/1/it_

3 Civil Procedure Rules of the United Kingdom. (1998, December). Retrieved from https://www.legislation.gov.uk/uksi/1998/3132/
* Federal Rules of Civil Procedure of the USA. (1938, September). United States District Courts. Retrieved from https://www.uscourts.gov/

forms-rules/current-rules-practice-procedure/federal-rules-civil-procedure.
® Code of Criminal Procedure of Bangladesh. (1898, March). Retrieved from http://bdlaws.minlaw.gov.bd /act-75.html.
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Apart from establishing a statutory framework for
electronic procedures, clear and comprehensive regu-
lations governing the admission of digital evidence in
criminal proceedings are required. With the increasing
digitisation, digital evidence has presented a plethora
of evidential quandaries about the legitimacy, integri-
ty, and chain of custody for electronically stored infor-
mation (ESI). Bangladesh’s present evidentiary laws,
which are mostly based on conventional frameworks,
are unable to address these emerging difficulties
(Sheikh et al,, 2024). Without rewritten rules, judges
may become confused when dealing with digital ev-
idence, which may result in varied judgements or the
rejection of critical material.

Legislative changes must formalise best practices
for acquiring, preserving, and presenting digital evi-
dence, including methods for forensic testing, meta-
data inspection, and the use of blockchain or other
secure means of authentication. It is also critical that
the legislation provide a threshold of competency for
judges and attorneys to analyse digital data and apply
evidence-based scientific approaches. The establish-
ment of dedicated forensic cybercrime units inside
the judicial system, guided by explicit legal norms, will
also improve dependability and credibility (Yesmen &
Ahmed, 2022). It will bring Bangladesh on level with
globally acknowledged standards established by the
United Nations Office on Drugs and Crime (UNODC)
and the International Association of Prosecutors.

In addition to procedural legislation, the increas-
ing digitalisation of criminal processes necessitates the
creation of robust data security rules that safeguard
sensitive personal data and guarantee privacy rights.
The processing of large datasets including personal,
biographic, and case information raises the stakes for
unauthorised use, misuse, and data security breaches.
Bangladesh lacks a specific data security paradigm that
controls how judicial data is collected, stored, and dis-
tributed in accordance with worldwide privacy norms
(Islam, 2022). Without sufficient legislative limits, dig-
ital court systems will be vulnerable to privacy abuses,
undermining citizen trust and infringing on constitu-
tional rights.

Therefore, reform should centre on the passage of
an appropriate data protection statute for the criminal
justice system that addresses data minimisation, pur-
pose limitation, informed consent, and data controller
responsibility. The legislation should include measures
for data storage in a secure location, encryption, and
data rectification and access tools for individuals. Most
critically, it should form independent oversight bodies
with investigative and enforcement authority to moni-
tor compliance and respond to data breaches. Drawing
on experience of the European Union’s General Data
Protection Regulation (GDPR)! and applying them to

Bangladeshi legal setting would create a solid norma-
tive framework (Haq et al., 2025)

Another significant facet of law reform is the fair-
ness and transparency of algorithmic decision-making
tools that are increasingly being used in criminal justice
systems, such as risk assessments, predictive policing,
and sentencing guidelines. As helpful as these Al and
machine-learning-based systems are for alleged effi-
ciency, they also carry the risk of instilling biases, per-
petuating injustice, and destroying due process if left
unchecked (Berk et al, 2021). Currently, Bangladesh
has no specific regulations or standards for the use of Al
in courts or law enforcement, raising issues about im-
partiality, transparency, and monitoring. To bridge this
gap, new legislation or regulatory frameworks must be
enacted that establish criteria for algorithmic transpar-
ency, explainability, and frequent audits to identify and
correct biases (Islam & Uddin, 2023). Legislation would
thus be necessary to demand impact assessments prior
to the deployment of Al technologies, define human-
in-the-loop rules that allow judges to use discretion,
and guarantee that concerned individuals have redress
mechanisms for opposing algorithmic choices. Bangla-
desh, drawing on contemporary legal frameworks in
outside jurisdictions such as Australia and Canada, may
draft context-sensitive legislation that balances inno-
vation and rights protection. In addition to legislation
revisions, interdisciplinary expert panels comprised of
legal scholars, technologists, and civil society members
might be established to ensure the ethical use of Al in
criminal justice.

In summary, a comprehensive legal and regulatory
framework is needed to support Bangladesh’s aim for
integrating technology into its criminal justice system.
To verify digital procedures and harmonise disparate
changes, it is imperative to codify an overarching E-Jus-
tice Act or a new CrPC. Good data protection rules will
preserve privacy and inspire trust in the public, while
specific instructions on digital evidence will increase
the fairness of the legal system and the dependability of
courts. In the end, algorithmic accountability laws are
necessary to guarantee the ethical and transparent use
of emerging Al methods.

All of these reforms should be planned with the
goal of future-proofing the law, preparing for the rap-
id advancement of digital technologies, and fostering
equality, inclusion, and respect for basic rights. With
such fundamental legal and policy reforms, Bangladesh
may only expect to implement e-justice in its criminal
justice system.

Infrastructures and training. The establishment
of strong technology infrastructures and extensive ca-
pacity-building programmes are essential to the suc-
cessful implementation and ongoing operation of elec-
tronic judicial systems. The promises of digital justice

I ! General Data Protection Regulation. (2016, May). Retrieved from https://gdpr-info.eu/.
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will not materialise without sufficient investments in
safe data management systems and ICT infrastructure.
For the efficient use of e-justice systems, it is also es-
sential to guarantee ongoing professional development
for judges and magistrate officers, law enforcement
personnel, and attorneys. A scalable and sustainable
e-justice ecosystem in Bangladesh also depends on in-
novation, resource collection, and technical adaptation,
all of which may be fostered via public-private partner-
ships (PPPs).

The growing investments in ICT solutions and reli-
able data systems that are specifically made to meet the
special needs of the criminal justice system are at the
heart of the infrastructural requirements. High-defi-
nition video conferencing systems, digital recording
tools, and end-to-end case management software that
supports electronic filing, calendaring, and real-time
case monitoring are all examples of how courts are be-
ing modernised. To prevent system failures that might
jeopardise court operations, a strong and scalable serv-
er architecture is required to host these applications.
Additionally, in an environment where cyberattacks are
becoming more frequent, it is crucial to invest in strong
cybersecurity solutions and encrypted data transit pro-
tocols to prevent sensitive data from leaking and being
used illegally.

Bangladesh has to put a high priority on devel-
oping reliable data management and storage systems
thatadhere to international standards. The cloud com-
puting systems are cost-effective and scalable when
managed appropriately, but they also need stringent
data sovereignty and access control protocols. Since
blockchain technology’s distributed ledger may pro-
vide clear and tamper-evident audit trails, it offers
yet another cutting-edge method of guaranteeing the
durability and integrity of data at the judicial level.
Standards for data formats and interoperability be-
tween and within the police, prosecution, and courts
must also be developed to facilitate smooth informa-
tion flow, reducing the likelihood of errors and delays
caused by human transfers.

Electronic justice is based on infrastructure, but for
effective operation, judges, law enforcement, prosecu-
tors, and attorneys need regular and specialised train-
ing. Both technological developments and an awareness
of the moral and legal ramifications of electronic justice
instruments are necessary for the digitisation of judi-
cial systems. Building skills related to the use of elec-
tronic case management systems, digital evidence man-
agement, cybersecurity awareness, and the procedural
complexities of virtual hearings should be the main em-
phasis of capacity-building initiatives (UNDP, 2025).
To guarantee context relevance and diversity, training
curricula should be created in collaboration with police
colleges, bar councils and judicial academies.

Legal professionals are kept abreast of technology
advancements and the evolving dynamics of e-justice
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frameworks through the incorporation of continuous
professional development (CPD) frameworks. By en-
abling adaptable and expandable learning settings,
online learning portals and webinars help modify tra-
ditional classroom training. Exercises including simula-
tion and experience-based learning, such as simulated
e-court hearings, greatly increase participants’ confi-
dence and hands-on proficiency. To initiate a cultural
change in the judicial sector, customised training pro-
grammes should also address reluctance and distrust
among senior judges and solicitors who are not familiar
with or uneasy with IT.

Developing digital literacy among litigants and peo-
ple in general is another crucial factor to be considered
to improve the usability and accessibility of e-justice
services. Ignoring the digital gap might exacerbate al-
ready-existing disparities brought on by technological
advancements, especially in rural and marginalised
areas. For the sake of inclusion, awareness campaigns,
user-friendly interfaces, and content provided in ver-
nacular languages must thus adhere to infrastructure
development. Non-governmental organisations and
community legal aid groups are especially crucial be-
cause they help litigants by supporting their use of dig-
ital platforms, reducing the need for middlemen, and
promoting improved case management.

Given the significant financial and technological
outlays required, PPPs could be a useful instrument for
guaranteeing digital innovation in Bangladesh’s crim-
inal justice system. Building regionally relevant and
appropriate tailored e-justice solutions might be made
possible by an enabling ecosystem created by govern-
ment agencies, commercial businesses, academic insti-
tutions, and civil societies working together. PPPs allow
sharing resources, lowering risks, and getting access to
cutting-edge technologies that are sometimes hard for
the public sector to develop without.

The potential of such collaboration is demonstrat-
ed by successful PPP frameworks worldwide. As an ex-
ample, courts in certain jurisdictions have collaborated
with tech firms to develop Al-powered case manage-
ment systems, while academic institutions provide re-
search and assessment to improve system performance
(Dahiya & Banerjee, 2024). The creation of innovation
hubs and incubators for justice technology holds the
potential to promote the rapid development of digital
solutions that are interoperable, replicable, and reason-
ably priced, and that are specifically suited to Bangla-
desh’s criminal justice system.

Furthermore, in order to ensure that PPP projects
are open, accountable, and consistent with the objec-
tives of the public interest, the government should es-
tablish explicit regulatory frameworks and governance
structures for their oversight. Sections of the agree-
ments that ensure data privacy, fair access, and system
integrity maintenance for a period of time must be in-
cluded. Ensuring venues for stakeholder engagement is
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equally important since it allows citizens, legal experts,
and engineers to collaborate on the design and imple-
mentation of technology, resulting in solutions that are
both culturally appropriate and people-centred.

Funding for training and infrastructure should be
viewed as a continuous and evolutionary process rath-
er than a one-time event. The rapid rate of technology
advancement necessitates ongoing software and hard-
ware system updates and skill development for all us-
ers. By putting in place procedures for routine evalu-
ation, feedback gathering, and performance reviews,
it will be easier to identify shortcomings and develop
adaptable solutions, ensuring that the e-justice system
stays aware of emerging possibilities and difficulties.

Ultimately, a coordinated strategy to infrastructure
development and capacity training is necessary for
Bangladesh’s transition to e-justice concept. System-
atic and inclusive teaching programmes for all stake-
holders in the justice sector should be implemented
in tandem with conscientious investment in advanced
ICT tools, robust data infrastructures, and scalable dig-
ital infrastructures. Collaborations between public and
commercial entities continue to be an essential means
of leveraging technology advancements and expanding
the availability of resources. All of these elements work
together to create a robust, effective, and easily accessi-
ble digital justice system that may increase transparen-
cy, speed up case resolution, and restore public trust in
the criminal justice system.

Risks and ethical concerns. Technology integra-
tion in criminal justice systems nearly always results
in frightening hazards and moral dilemmas that must
be carefully considered, even while it offers previously
unheard-of benefits. Bangladesh must weigh the haz-
ards posed by algorithmic prejudice, privacy invasion,
monitoring, and digital marginalisation as it moves to
improve its criminal justice system by implementing
e-justice programmes. For technological advancements
to avoid violating fundamental rights, perpetuating
systemic unfairness, or undermining public confidence,
these problems must be resolved proactively.

One noteworthy concern is from the increase in
monitoring and the ensuing privacy violations. Sen-
sitive personal data, such as biometrics, court docu-
ments related to legal proceedings, and conversations
between parties, are massively collected, stored, and
processed by e-justice systems. These data storag-
es are susceptible to exploitation by both state and
non-state actors, unauthorised usage, and poten-
tial data breaches in the absence of strict protection
measures (Kekiil et al, 2021). In situations where
there are no strong legal safeguards specifically de-
signed for the judiciary, the use of surveillance tools
like location tracking and facial recognition in law
enforcement and court settings exacerbates privacy
violations (Liu, 2021). Therefore, creating strong leg-
islative frameworks that encompass data collecting

operations, get appropriate permission, and provide
redress procedures in the event of malicious conduct
should be Bangladesh'’s top priority.

The ethical conundrum raised by algorithmic bias
in risk assessment, sentencing, and predictive polic-
ing techniques is closely tied to privacy concerns. The
algorithm being used in the criminal justice system
is mostly based on historical data that has underly-
ing social prejudices and may ultimately instil these
biases against marginalised people. Economically dis-
advantaged persons or members of minority groups
may be disproportionately impacted by predictive
models used to estimate recidivism or compute risk
scores, which might result in biased choices. Due pro-
cess and fairness are hampered by the opaqueness
of the majority of proprietary algorithms, which also
makes judicial review more difficult. Transparent al-
gorithmic systems should be implemented as a cure,
together with ongoing bias evaluations and human
monitoring. Bangladesh’s e-justice system ought to
incorporate moral guidelines for the application of Al
technologies, encouraging responsibility, and adher-
ence to constitutional protections.

Digital isolation among rural, poor, and other mar-
ginalised litigants is another major issue. Digital liter-
acy, Internet connectivity, and the availability of ap-
propriate devices are prerequisites for the benefits of
e-justice portals, which promise increased accessibility
and efficiency. The majority of people in Bangladesh,
particularly those living in rural areas, are constrained
by a shortage of reasonably priced cell phones, poor
computer skills, and inadequate Internet infrastructure
(Bangladesh Bureau of Statistics, 2025). Therefore, the
digital gap has the potential to worsen existing dispari-
ties by favouring high-income, urban users and denying
rights to vulnerable populations that are already un-
der-represented in the legal system. In order to bridge
the gap, policymakers must implement digital inclusion
initiatives including accessible user interfaces, public
terminals, and community digital literacy programmes.
Furthermore, in situations where electronic instru-
ments are not user-friendly or adequate support in-
frastructures are not accessible, rapid electronic court
procedures may unintentionally increase dependency
on intermediaries, such as court officers or legal help
bureaux. This situation can strengthen gatekeeping
practices and undermine plaintiffs’ true empowerment.
In order to encourage self-representation and lower
obstacles to admission, the design of the e-justice sys-
tem must be focused on citizen-oriented tactics.

The possibility of data breaches and cyber threats
is a major worry from an institutional standpoint. Be-
cause of the type of data they have and their essential
role in governance, judicial institutions and law enforce-
ment organisations are prime targets for cyberattacks.
Events such as ransomware attacks, illegal intrusions,
or insider threats have the potential to undermine the
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judiciary’s integrity and obstruct the administration
of justice. Therefore, any electronic justice endeavour
must include investments in robust incident response
strategies, sophisticated cybersecurity measures, and
ongoing monitoring.

One of these ethical concerns is that computer-
ised judging methods may lessen human empathy and
judgement. The sophisticated decisions that human
adjudicators make on complicated criminal cases may
be diminished by automation and algorithmic depend-
ence on technology. There is a chance that ICT would
take away the human element of justice, which would
undermine confidence and the validity of adjudication
decisions. As a result, e-justice systems must to be de-
signed as instruments to support human decision-mak-
ing rather than to take its place, protecting the impor-
tance of judicial discretion and procedural fairness.

Additionally, the use of technology should be
matched with open governance and accountability-re-
lated solutions. This would cover everything from
the open application of data regulations to digital de-
cision audit trails and channels for resentful parties
to challenge errors or prejudices brought upon by
technology solutions. Without these protections, tech-
nology usage might turn into a “black box”, removing
supervision from decision-making and increasing
public mistrust. Therefore, Bangladesh should set up
independent monitoring bodies and laws that ensure
transparency enforcement and citizen rights safe-
guards under digital justice systems.

In conclusion, the digitalisation of Bangladesh'’s
criminal justice system has enormous potential, but
it also presents moral and practical issues that re-
quire careful and skilful handling. Addressing the is-
sues of privacy and surveillance, reducing algorithmic
bias, closing the digital gap, improving cybersecurity
standards, protecting human discretion, and guaran-
teeing open governance should all be included into
the planning and implementation of e-justice reforms.
Only then will technology cease to be a source of fresh
injustices and inequities and instead serve as a facili-
tator of justice.

Conclusions

This research investigated how technology affected
the reform of the criminal justice system, specifically
in the setting of Bangladesh. The study demonstrated
the revolutionary potential and the difficulties associ-
ated with digital integration in criminal justice systems
by comparing the electronic justice frameworks of the
United States, India, and the United Kingdom. Although
technology could significantly improve procedural effi-
ciency, transparency, and access to justice, the results
showed that its real effectiveness depended on a num-
ber of institutional, social, and legal factors that went
beyond infrastructure alone.
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The study concluded that the criminal justice
systems in the jurisdictions under investigation had
incorporated a range of digital technologies, from
virtual courts and Al-assisted decision-support sys-
tems to automated case management and electronic
filing, all of which enhanced judicial accessibility and
efficiency for the general public. Their effectiveness
was maximised when programmes were supported
by strong institutional leadership, solid legal frame-
works, and human-centred design methodologies pri-
oritising transparency and usability. By eliminating
case backlogs, improving information exchange, and
reducing reliance on intermediaries, whole-of-gov-
ernment approaches shed light on a more transparent
and participatory legal system. Conversely, the re-
search emphasised that integrating technology with-
out corresponding behavioural and legal adjustments
frequently led to fragmented and suboptimal out-
comes. Although Bangladesh launched pilot e-filing
programmes and established virtual courts during the
COVID-19 pandemic, the absence of a coherent and
deliberate strategy hindered long-term development.
The full benefits of e-justice were also impeded by
systemic problems, such as inadequate ICT infrastruc-
ture, resistance from legal professionals, and litigants’
lack of digital literacy. These similarities illustrated
the need for comprehensive reforms, including capac-
ity building, institutional cooperation, and equitable
distribution of technological resources.

The paper also identified persistent risks associat-
ed with the digitisation of the criminal justice system,
including digital exclusion, algorithmic bias, and priva-
cy concerns. These challenges highlighted the impor-
tance of balancing the use of technology to enhance
the administration of justice with the protection of
social justice and fundamental rights. The findings sug-
gested that, without appropriate legal, technological,
and ethical safeguards, technological implementation
could exacerbate existing inequalities and undermine
public trust in legal institutions. Integration of these
lessons made it clear that transforming Bangladesh'’s
criminal justice system through technology required
a complex and phased strategy. The ability of the pub-
lic, legal practitioners, and institutions to adapt to new
modes of justice delivery proved just as crucial as the
availability of digital technologies. The comparative
perspective underscored the importance of develop-
ing context-sensitive solutions tailored to Bangladesh’s
specific socio-legal environment, infrastructural condi-
tions, and societal needs.

Ultimately, the study suggested that technology
could serve as a driving force for improving the effi-
ciency, accessibility, and transparency of Bangladesh’s
criminal justice system if it were deliberately inte-
grated and supported by comprehensive reforms. Re-
alising this potential required sustained institutional
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AHoTauia

Jocni>)keHHs1 I'PYHTYBa/IoCcsl Ha TOMY, IO CHUCTeEMa KpUMiHasbHOro mpaBocynjs Hapopanoi Pecny6uiku
BaHrsiajiell 3a3Ha€e HeraTUBHOrO BIJIMBY 3BOJIiKaHb, HeepeKTHBHOCTI Ta Mpo6JsieM 3 JOCTYIHICTIO, 110
CTBOPIOE CEpPUO3HI MepeliKoAU [Js1 MPaBOCYAAsl Ta CHPHUSE 3HWXKEHHIO DPiBHA JO0OBipU TpoOMa/iCbKOCTI.
MeToro 1jiei my6Jikanii 6yso chopMyBaTH HAyKOBO OOI'PYHTOBAHY, 3arajbHOJEpP>KaBHY JOPOXKHIO KapTy
JUIsl BIIPOBA/KEHHSI eJIeKTPOHHOrO HpaBocy/s B baHrsazem 3 akieHToOM Ha pedopMy 3aKOHOJABCTBA,
nuudpoBy iHPpacTpyKTypy, iHCTUTYIiiHE OYAIBHUITBO Ta AOCTYIHE MPABOCYAASA AJis MapriHasai30BaHUX
BepcTB HacesieHHs. JlociimpkeHHs1 37ilicHeHO y dopMi MOPiBHAJBHOrO aHasli3y 3aKOHOJAABCTBA, NMOEJLHYE
MpaBo, MOJITHUKY M TexHoJOoril. ¥ Wil cTaTTi BUKOPUCTAHHA €JIeKTPOHHOIO NpaBOCYyAJs PO3IJAHYTO fK
HayKOBUH BUKJIHK Yy cdepi iHcTUTYLiMHOI MoAepHi3aLii Ta mpaBoBoi iHTerpatii, 1110 akTyasizye Heo6XiHiCTb
MOPIBHAJIBHOTO aHaJi3y Ta KOHTEKCTHO OPIEHTOBAHUX KOpUTyBaHb. K/IIOYOBUM aprymMeHTOM CTaso Te,
mwo UUPpoBi 3MiHM, SAKIIO BOHM I'PYHTYIOTbCS HAa BCEOCSHKHUX 3aKOHOJABYMX paMKaX Ta iHCTUTYLiHHIN
FOTOBHOCTI, MOXYTb CTaTH NOTYXHHUM KaTajizaTopoM pepopMH CHCTEMH KPHUMiHAJbHOTO NPaBOCYAJ.
Y pocnimxeHHI BHOKpEMJIEHO MacCIITAa0OBaHi, IOPUAUYHO MPUUHATHI Ta KOHTEKCTyaJIbHO peJieBaHTHi
MexaHi3MH, fIKi MOXYTb cnpusTH pedopmaM y baHrsiazem Ha OCHOBI MOpPIBHAJIBHOrO aHasli3y JOCBify
Inpil, Benukoi bpuranii Ta Cnosy4yenux IllltaTiB AMepHkH, AKi 3apoBafiU/IM Pi3HI CUCTEMHU €JIeKTPOHHOTO
npaBocyans. JocaimkeHHs, 10 NOELHANI0 AOKTPUHAJIbHI Ta NOPIBHAJIBHI MiX0AH, CTaso BHECKOM y chepy
3HaHb MpPO MpaBoBYy IudpoBizanito B kpainax ['o6anbHoro IliBAHA Ta HaZa/lo MPaKTHUYHI pekoMeHZAlii
MOJIITHKAaM, Cy/I0BUM OpraHaM i napTHepaM 3 po3BUTKY. BoHO npoieMoHCcTpyBaso, sk TeXHOJIOTiYHI pedopmMy,
10 BiANOBIJAOTh KOHTEKCTY, MOXYTb IiJBUILUTH JOBipy IPOMafCbKOCTI, 3aXUCTUTHU IpaBa JIIOJUHU Ta
IIOCUJIMTH TIpOLeCya/IbHY ClIpaBeAJIMBICTh, IPONOHYHYH JOPOXKHIO KapTy AJIf1 JJOBIOCTPOKOBOI, TEXHOJIOTIYHO
opieHTOBaHOi pepopMHU CUCTEMHU KPUMiHAJBbHOTO NpaBocyAasa banraagem
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Abstract

The purpose of the study was to analyse the capabilities of digital forensics in investigating official offences
by integrating international standards and forensic-by-design concepts with Ukrainian criminal procedural
legislation. A comparative legal analysis of international and Ukrainian standards of digital forensics revealed a
systemic gap between technical standards and procedural and judicial practice, where courts practically do not
articulate the requirements for forensically correct handling of digital evidence. The systematic classification of
digital traces by types of official offences in criminal legislation allowed systematising specific sources of origin,
types of digital traces, and typical threats to the integrity of evidence for each element of official offence in the
context of large-scale digitalisation of the public sector. The case study method was used to examine the judicial
practice of Ukraine, the United States of America, and Germany regarding the use of digital evidence in cases
of official offences, which made it possible to establish the absence of references to international standards of
digital forensics in the motivational parts of Ukrainian court decisions and to identify gaps in the procedural
design of electronic evidence that make it impossible to verify the authenticity and integrity in accordance
with the requirements of ISO/IEC 27037:2012. A four-block algorithm for the digital forensics methodology
for investigating official offences related to official forgery (Article 366 of the Criminal Code of Ukraine) was
developed, which includes forensically oriented initial recording of the digital situation, identification of relevant
sources of digital evidence, forensically correct acquisition and analysis, and presentation of evidence in court
with compliance with the procedures of the chain of custody. The practical significance of the research results
lies in the possibility of the use by the legislator to amend criminal procedural legislation, by law enforcement
agencies to create specialised units in the field of investigating official offences using digital forensics, as well as
by higher education institutions to introduce relevant educational components into legal education
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Introduction

The digital transformation of the public sector changed
the ways in which official offences are committed and
the logic of the investigation: electronic document man-
agement, qualified electronic signatures, departmental
registers and logs of access to information systems
formed a qualitatively new array of digital traces of of-
ficial abuses. The growing role of electronic evidence in
cases of official forgery, illegal changes in registers and
unauthorised use of official access to state databases
is accompanied by a lack of methodological support in
Ukraine, where investigators mostly do not have clear
algorithms for working with digital traces. At the same
time, the concepts of forensic-by-design and digital fo-
rensic readiness are being formed in the member states
ofthe European Union and the United States of America,
when requirements for the preservation of access logs
and traceability of actions of officials are built into state
information systems at the design stage. In the member
states of the European Union (EU), the analysis of ac-
cess logs and the history of changes in registers allowed
to identify a specific employee and reconstruct the full
mechanism of the service scheme (European Union
Agency for Cybersecurity, 2025), while in Ukraine sim-
ilar opportunities remained unrealised due to insuffi-
cient formalisation of procedural approaches. Under
such conditions, the digital evolution of the forensic
methodology of investigating official offences became
important for improving the quality of evidence and
adapting national practice to international standards of
work with electronic evidence.

In modern Ukrainian procedural doctrine, the
study of V.M. Fihurskyi (2023) was of fundamental im-
portance for understanding the nature of electronic
evidence, who showed that evidence in electronic form
constituted a new socio-legal phenomenon and, in its
properties, was not reduced to traditional documents
or physical evidence. The scientist proved that the in-
tangible nature of digital data, the dependence of the
perception on a special software and technical environ-
ment, and the vulnerability to manipulation necessitat-
ed the separation as an independent procedural source,
which required a rethinking of the usual rules for col-
lecting, verifying, and evaluating evidence in criminal
proceedings. In developing this position, L.V. Milim-
ko & Y.V. Zhydovtsev (2025), analysing the practice of
Ukrainian courts, established that electronic evidence
has actually become a central element of evidence in
cybercrime cases, but the procedural status remained
unclear, which gave rise to contradictory approaches to
the authenticity and admissibility of digital files, logs,
screenshots, and data from cloud services.

0.D. Kvashuk (2025) also contributed to the un-
derstanding of the practical consequences of digital-
isation for evidence, showing that based on case law
the key problems remained non-compliance with the
procedures for the extraction and fixation of electronic

evidence, the vulnerability of the chain of custody, as
well as the lack of unified approaches to expert verifica-
tion of the authenticity of electronic documents and log
files, on this basis justifying the need to develop stand-
ardised protocols for investigators’ work with digi-
tal media. O.G. Predmestnikov & A.R. Bekhter (2024)
demonstrated that the introduction of automated doc-
ument management systems and video recording of
procedural actions significantly changed the very struc-
ture of evidentiary material, shifting the emphasis from
traditional paper documentation to digital traces of the
activities of the participants in the proceedings, howev-
er, without proper forensic adaptation, these technolo-
gies could remain neutral from the point of view of the
investigation.

Directly related to official offences was the cycle of
works by T. Chepurna (2025), who, analysing the in-
vestigation of crimes committed by law enforcement
officers, showed that the typical mechanism of such
acts was almost always accompanied by digital traces
from official electronic correspondence and changes in
departmental registers to the use of departmental in-
formation systems to mask illegal actions. The author
proved that during the inspection of the scene of the
incident in cases of official offences, not only tradition-
al material objects were of central importance, but also
the digital environment of workstations, servers, and
employee profiles in internal systems, and therefore
the inspection took on the features of a complex digi-
tal-physical investigative inspection.

International studies focused on digital evidence
and forensic-by-design demonstrated the regulatory
and organisational horizon to which developed law
enforcement agencies aspired. A. Akilal & M. Kecha-
di (2021), developing the idea of forensic-by-design
in cloud systems, proposed an engineering framework
within which the requirements for preserving digi-
tal traces, logging operations, and traceability of user
actions were built into the system at the design stage,
which allowed significantly increasing the evidentiary
value of electronic traces. V. Kebande et al. (2021),
substantiating the concept of digital forensic readi-
ness, demonstrated that organisations that created
intelligent repositories of potential digital evidence in
advance were able to meet the needs of the investiga-
tion in complex cyber incidents much faster and more
fully. EI. Fagbola & H.S. Venter (2022), modelling intel-
ligent digital forensic readiness for IoT infrastructure
in smart cities, showed that proactive logging and au-
tomated anomaly detection not only facilitated further
evidence collection, but also actually built a preventive
component into the systems. T. Loskutov et al. (2023),
considering the information and analytical support of
the investigation of corruption offences, demonstrat-
ed that modern anti-corruption investigations are al-
ready unthinkable without the use of hybrid cybernetic
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methods, where electronic evidence became the basis
for building cross-border evidentiary chains. However,
even in these studies, attention was focused primarily
on the organisational, legal and technical aspects of dig-
ital evidence, while the algorithm of the investigator’s
actions in cases of official offences committed in the
conditions of total digitalisation of public authorities
remained insufficiently formalised.

The purpose of the study was to form a conceptu-
ally and algorithmically justified approach to the use of
digital forensics in the investigation of criminal offences
in the field of official activity in Ukraine, in particular, to
develop an algorithm for investigating official forgery,
taking into account international standards and the
possibilities of the adaptation to the Ukrainian criminal
procedural context.

Materials and Methods

The study was conducted within the conceptual frame-
work of international standards for digital forensics, in
particular ISO/IEC 27037:2012 (2012), which defined
four key phases of the digital evidence lifecycle. The
theoretical framework was developed by authors such
as L. Pasquale et al. (2013), G. Grispos et al. (2017), and
L. Daubner & R. Matulevic¢ius (2021). The concepts in-
volved designing information systems in such a way
that the systems created and stored evidentiary infor-
mation by default. An additional methodological basis
was the recommendations of the European Network of
Forensic Science Institutes (2015), which were updat-
ed to define reference procedures for forensic investi-
gation and evidence evaluation.

The research was carried out in three consecu-
tive stages, each of which applied specific methods of
scientific knowledge and used relevant empirical ma-
terials. The first stage was devoted to establishing the
legal basis for the digitalisation of public service and
the forensic characteristics of official offences in the
context of digital transformation. Systemic-logical in-
terpretation was used to interpret the provisions of
the Criminal Code of Ukraine! on the elements of offi-
cial offences under Articles 364, 365, 366 and 366-2, as
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well as the Criminal Procedural Code of Ukraine? on the
procedural regime of electronic evidence. The histori-
cal-legal method was used for a retrospective analysis
of the transformation of the methods of committing of-
ficial forgery, in particular, a comparison of Article 172
“Official Forgery” of the Criminal Code of the Ukraini-
an SSR of 19603, which provided for traditional paper
forms of document forgery, with the current version
of Article 366 of the Criminal Code of Ukraine*, which
covered digital methods of committing a crime through
electronic documents, state information systems and
electronic identification mechanisms®. This analysis al-
lowed establishing a qualitative transformation of the
forensic characteristics of official forgery from material
traces in paper documents to digital traces in distribut-
ed information systems. The system-structural method
was used to construct a classification of digital traces
of official offences, which allowed systematising the
types of digital traces, the sources of origin and typical
threats to integrity.

The second stage was aimed at analysing inter-
national standards of digital forensics, the implemen-
tation in Ukrainian legislation and judicial practice to
identify gaps in legal regulation and forensic docu-
mentation. The comparative legal method was used to
compare ISO/IEC 27037:2012 (2012) with the nation-
al analogue of DSTU ISO/IEC 27037:2017 (2017), as
well as to identify the gap between technical standards
and procedural and judicial practice in the context of
European approaches (Committee of Ministers of the
Council of Europe, 2019; Commonwealth Secretari-
at, 2025). National technical standards, in particular
DSTU 7564:2014 (2014) were used to justify hash integ-
rity verification, DSTU ISO/IEC 27040:2016 (2016) -
organisation of evidence storage protection, backup
copies and access control. The case-study method was
used to analyse the judgments of Ukrainian courts®”#°
10 as well as two decisions of international case law,
which represented the legal systems of common law
and continental law, respectively: the decision of the
Supreme Court of the United States of America in the
case Van Buren v. United States!! and the judgment of

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.

% Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.

? Criminal Code of Ukraine RSR. (1960, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.

* Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.

5 Law of Ukraine No. 2155-VIII “On Electronic Identification and Electronic Trust Services”. (2017, October). Retrieved from https://zakon.
rada.gov.ua/laws/show/2155-19#Text.

®Judgment of Supreme Court in Case No. 715/758/20. (2022, November).
php?regnum=107251729&red=1000034{2647aef95df9d6e093c285548f1c73&d=5.

7 JudgmentofSupreme CourtinCaseNo.N0.450/168/18.(2022,February).Retrievedfromhttps://iplex.com.ua/doc.php?regnum=103963360.
8Judgment of the High Court of Anti-Corruption in Case No. 991/185/23. (2023, March). Retrieved from https://iplex.com.ua/doc.
php?regnum=109915446&red=1000035a4b7b910d8438484 cac84f946a85d4f&d=5.

? Judgment of the Onufriivka District Court of Kirovohrad Region in Case No. 399/368/24. (2024, July). Retrieved from https://zakononline.
ua/court-decisions/show/120611524.

19 Judgment of the Chornomorsk City Court of Odesa Region in Case No. 123247255. (2024, November). Retrieved from https://youcontrol.
com.ua/catalog/court-document/123247255/.

11 Syllabus of the Supreme Court of the United States in Case “Van Buren v. United States”. (2020, November). Retrieved from https://www.
supremecourt.gov/opinions/20pdf/19-783_k531.pdf.

Retrieved from https://iplex.com.ua/doc.
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the Tiergarten District Court (Germany) (Datenshutz
Praxis, 2017), in order to establish the features of the
judicial assessment of digital evidence, identify gaps in
forensic documentation and establish the absence of
references to international standards ISO/IEC 27037 in
the motivational parts of Ukrainian court decisions. The
third stage involved the development of a four-block al-
gorithm of a digital forensic methodology for investigat-
ing official forgery with targeted recommendations. A
synthetic method was used to integrate the results into
a single methodological system. Modelling was used to
develop sequential procedures in each of the four blocks
of the algorithm. The system-structural method was
used to formulate a set of targeted recommendations.

Results

Digitalisation of public service and transformation
of the forensic characteristics of official offenc-
es. The official activities of state authorities and local
self-government bodies in Ukraine take place in condi-
tions of large-scale digital transformation, which radi-
cally changes both the methods of performing official
functions and the forensic characteristics of crimes in
the field of official activities. The legal basis for digi-
talisation is a set of regulatory acts, among which the
central place is occupied by Law of Ukraine No. 851-
V1, which recognises an electronic document as a full-
fledged analogue of a paper one, provided that there is
an electronic signature and the possibility of its visual
reproduction, and also establishes the obligation to
ensure the integrity and preservation of electronic
documents within the established time limits. Further
detailing of the legal regime of electronic identification
was provided by Law of Ukraine No. 2155-VIII?, which
since 2018 has replaced the previous regime of elec-
tronic digital signature with a system of qualified elec-
tronic signatures and seals, harmonised with the Eu-
ropean regulation eIDAS (European Union Agency for
Cybersecurity, 2025). The infrastructural embodiment
of digitalisation was the creation of the Unified State
Web Portal of Electronic Services “Diya”, the legal re-
gime of which is enshrined in the Resolution of the Cab-
inet of Ministers of Ukraine No. 1137-2019-p3, which
determines the functionality of the portal and the ob-
ligation to keep records of requests and transactions in
the relevant information systems. Such large-scale digi-
talisation means that most decisions of officials are me-
diated by electronic registers, departmental electronic
document management systems, official e-mail, remote
access to databases, which is accompanied by the
emergence of specific digital traces - access logs to

rada.gov.ua/laws/show/851-15#Text.

rada.gov.ua/laws/show/2155-19#Text.

information systems, history of changes in registers,
metadata of electronic documents, records of author-
isation and transactions, time stamps and electronic
signatures - which become a key element of evidence
in criminal proceedings for official offences.

In this digital infrastructure, the classic elements of
official offences, provided for in Articles 364 (abuse of
power or official position), 365 (exceedance of power or
official authority by an employee of a law enforcement
agency), 366 (official forgery) and 366-2 (declaration
of false information) of the Criminal Code of Ukraine*,
acquire a qualitatively new forensic characteristic. If
under the Criminal Code of the Ukrainian SSR of 1960
(Article 172 “Official Forgery”)® official forgery was as-
sociated primarily with entering false information into
paper documents, forging signatures or seals, then in
the current version of Article 366 of the Criminal Code
of Ukraine, typical methods of committing this crime
include the formation and signing by an official of elec-
tronic documents with knowingly false data using elec-
tronic identification mechanisms and trust services, en-
tering false information into state information systems
through an authorised web interface, unauthorised
changes to records in databases using official accounts,
blocking access to electronic documents or the deletion
in order to hide illegal decisions, as well as intentional
failure to submit or submission of knowingly false data
in electronic declarations by persons authorised to per-
form state or local government functions.

Statistical indicators on official offences under Arti-
cles 364, 365 and 366 of the Criminal Code of Ukraine®
are summarised based on official data of the Office of
the Attorney General (n.d.), published in the form of
a unified report on registered criminal offences and
the results of the pre-trial investigation for the period
2020-2025. Under Article 364 of the Criminal Code of
Ukraine (abuse of power or official position), 17,985
criminal offences were recorded in the period 2020-
2025, however, 1,467 proceedings were sent to court
with an indictment, which is 8.16% of the total num-
ber recorded. Under Article 365 of the Criminal Code of
Ukraine (abuse of power or official authority by a law
enforcement officer), out of 8,964 registered criminal
offences in the period 2020-2025, 197 proceedings
were sent to court with an indictment, which is 2.20%.
For comparison, under Article 366 of the Criminal Code
of Ukraine (official forgery), out of 30,899 registered
offences in the period 2020-2025, 15,281 proceedings
were sent to court with an indictment, which is 49.45%.
The dynamics of the effectiveness of the investigation
under each Article is presented in Figure 1.

! Law of Ukraine No. 851-IV “On Electronic Documents and Electronic Document Management”. (2003, May). Retrieved from https://zakon.
2 Law of Ukraine No. 2155-VIII “On Electronic Identification and Electronic Trust Services”. (2017, October). Retrieved from https://zakon.

3 Resolution of the Cabinet of Ministers of Ukraine No. 1137-2019-p “On Issues of the Unified State Web Portal of Electronic Services and the
Register of Administrative Services”. (2019, December). Retrieved from https://zakon.rada.gov.ua/laws/show/1137-2019-%D0%BF#Text.
* Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.
® Criminal Code of Ukraine SSR. (1960, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2001-05#Text.
¢ Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.
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Figure 1. Efficiency of investigation of official offences under Articles 364, 365, 366
of Criminal Code of Ukraine (2020-2025)
Source: compiled by the author based on Office of the Attorney General (n.d.)

The data presented in the histogram demonstrate a
significant disparity in the effectiveness of investigating
various official offences. The indicators for Article 366
(official forgery) consistently exceed 40% throughout
the entire period under study, reaching a maximum of
55.97% in 2024 and maintaining a consistently high
level of 55.45% in 2025, which indicates a relatively
high effectiveness of proving this category of offences.
At the same time, Articles 364 and 365 demonstrate
critically low indicators, which fluctuate within 1-21%
and 1-6%, respectively, with a noticeable peak in 2023,
which may be due to the intensification of anti-corrup-
tion efforts during this period. This disparity confirms
the difficulty of proving crimes related to abuse or ex-
cess of power or official authority, compared to official
forgery, where digital traces and documentary evidence
are more accessible for recording and procedural pro-
cessing, which is due to the insufficient use of digital
forensics capabilities to document official manipula-
tions in registers, electronic document management
systems, and other digital environments.

The systemic nature of the problems is also con-
firmed by the significant volume of complaints about
failure to enter information into the Unified Register
of Pre-Trial Investigations: in 2024 alone, investigating
judges received almost 80 thousand complaints about
decisions, actions, or inaction of an investigator or
prosecutor, of which more than 37 thousand were satis-
fied (Supreme Court of Ukraine, 2024), and in the High
Anti-Corruption Court (2025) out of 1,618 complaints
filed, 920 (57%) concerned precisely the failure to enter
information into the Unified Register of Pre-Trial Inves-
tigations in criminal proceedings on corruption and offi-
cial offences, while only 209 complaints out of 984 con-
sidered on the merits were satisfied, which is 21%. The
low efficiency of investigating official offences is due not
only to the complexity of proving, but also to the insuf-
ficient use of digital forensics capabilities to document

official manipulations in registers, electronic document
management systems and other digital environments.

From the perspective of forensics, the digital evolu-
tion of official offences means the emergence of an ex-
tensive system of digital traces that must be purposeful-
ly identified, recorded, and interpreted. These include
electronic documents in departmental electronic docu-
ment management systems in PDF, XML, DOCX formats,
signed with a qualified electronic signature, records in
transaction logs of state registers, including land, de-
mographic, construction, property rights registers and
the Unified State Register of Declarations of Persons
Authorised to Perform State or Local Self-Government
Functions, system logs of servers and workstations that
record the facts of entering the system, changing access
rights and performing official operations, network logs
of application gateways and VPN servers, electronic
correspondence of officials in departmental domains,
backup copies of databases and file storages, as well as
data from mobile devices that were used for two-fac-
tor authentication or decision approval (Kent & Grance,
2006; Kalancha, 2025).

Unlike traditional physical traces, digital traces
are extremely sensitive to any interference, are easily
copied and can exist simultaneously in several environ-
ments, in particular in local media, virtual systems and
cloud services. This necessitates the need for a special
methodology for the collection and storage, which com-
bines the technical approaches of digital forensics with
the procedural guarantees of the Criminal Procedural
Code of Ukraine?, in particular with the admissibility of
evidence (obtaining in accordance with the established
procedure), judicial control over access to electronic
systems, documentation of the technical means used
and preservation of data integrity throughout the entire
chain of custody. To systematise digital traces in terms
of individual elements of official offences, a generalised
forensic characteristic was used, presented in Table 1.

I ! Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
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Table 1. Types of digital traces in official offences and the forensic significance

Type of official
offence

Typical methods of
commission in the digital
environment

Types of digital traces

Sources of origin

Typical threats to the
integrity of evidence

Abuse of power
or official position
(Article 364 of the

Criminal Code)

Use of official access for
unauthorised changes to
records in state registers;

granting of illegal preferences
through electronic systems

Access logs (time, IP address,
account); history of changes
to records in the database;
authorisation logs; electronic
official correspondence

State information
systems (cadastres,
registers); departmental
document management
systems; authentication
servers

Automatic deletion
of logs; configuration
change by the
administrator; lack of
chain of custody; lack of
hashing when copying

Official offence
(Article 366 of the
Criminal Code)

Creation and signing of
electronic documents with
knowingly false information;
substitution of attached files
in the document management
system; change of details after
signing

Electronic documents with
QES; document version
history; file metadata;
approval and routing logs;
electronic signature logs

Departmental electronic
document management
system; qualified trust
service providers; file
servers

Editing without saving
previous versions; use
of drafts outside the
official system; technical
limitations of the depth
of the version history

Declaring false
information
(Article 366-2
of the Criminal
Code)

Entering knowingly false
information about income,
expenses, property, corporate
rights and financial obligations
into an electronic declaration
through the NACP register

Entries in the Unified State
Register of Declarations;
personal account login logs; IP
addresses and session times;
NACP electronic messages;
QES usage logs

NACP information
systems; qualified
electronic signature
services; declarant’s
postal services

Incompleteness of logs
in case of technical work;
limited storage period;
shared use of accounts;
difficulty in proving
knowledge

I 52

Note: DB - database; IP address - Internet Protocol address; QES - qualified electronic signature; NACP - National

Agency for the Prevention of Corruption

Source: compiled by the author based on DSTU ISO/IEC 27040:2016 (2016), DSTU ISO/IEC 27037:2017 (2017),

I. Kalancha (2025)

The systematisation given in Table 1 demonstrates
that for each element of official offences there is a spe-
cific set of digital traces, which differ in the sources of
origin, technical characteristics of fixation and typical
threats of loss of evidentiary information. Forensic
practice shows that the success of the investigation
largely depends on the timely identification of relevant
sources of digital traces and the use of adequate tech-
nical means of the fixation, taking into account the spe-
cific threats to the integrity of each type of data. The
Judgment in the ase No. 991/1512/23! is indicative,
where correspondence in the messenger, fixed during
the examination of a mobile phone in compliance with
the procedural requirements for the protocol, became
key evidence in establishing the circumstances of the
crime. Similarly, in the case of unauthorised change of
information in an automated system, the court relied
on digital records of data modifications made by a per-
son with access rights, which confirms the importance
of system logs and proper fixation of changes in the
database environment?®. International practice demon-
strates similar approaches: in the case of Van Buren v.
The United States® Supreme Court of the United States
analysed the logs of a police officer’s access to a law en-
forcement database, recognising authorisation logs as
a key digital trace for establishing the fact and time of
access to confidential information (Congressional Re-
search Service, 2021). The lack of a unified approach
to working with these traces among various pre-trial

investigation bodies necessitates the development of
a standardised algorithm that would integrate inter-
national standards of digital forensics with Ukrainian
procedural legislation.

The scientific literature has already drawn atten-
tion to the fact that the dominance of electronic forms
of document management is transforming the institu-
tional dimension of law enforcement and prosecutori-
al activities. Thus, in the work of 0.Y. Amelin (2024b),
devoted to the information support of the prosecu-
tor’s office and the implementation of its functions as
an element of the national security mechanism, the
author emphasises that the effectiveness of prosecu-
torial supervision is inextricably linked to the quality
of access to information resources, compliance with
data protection standards and the ability of prosecu-
torial bodies to work with digital traces in public ad-
ministration. This is directly projected onto the foren-
sic methodology of investigating official offences: the
prosecutor as a procedural manager must understand
the architecture of state information systems and the
minimum technical requirements for the admissibility
of digital evidence, which requires specialised training
and methodological support.

International standards of digital forensics,
national legal regulation and judicial practice in
cases of official offences. The international stand-
ard for working with digital evidence is ISO/IEC
27037:2012 (2012), which defines four key phases of

! Judgment of the High Court of Anti-Corruption in Case No. 991/1512/23. (2024, November). Retrieved from https://iplex.com.ua/doc.
php?regnum=123349217&red=100003508b6a1068a6e52617075203562acc4f&d=>5.

2 Ibidem, 2024.

3 Syllabus of the Supreme Court of the United States in Case “Van Buren v. United States”. (2020, November). Retrieved from https://www.

supremecourt.gov/opinions/20pdf/19-783_k531.pdf.
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the digital evidence life cycle: identification of poten-
tially relevant digital sources, secure data collection,
creation of a forensically correct copy and its verifica-
tion, preservation, and documentation of all actions
with the evidence. DSTU ISO/IEC 27037:2017 (2017)
emphasises that a copy of digital data should be creat-
ed by a competent person according to a clearly doc-
umented procedure, and its integrity is confirmed by
calculating cryptographic hash values. In international
and national practice, the MD5, SHA-1, SHA-256 hash
functions, as well as national standards, in particular
DSTU 7564:2014 (2014), are used for these purposes,
and modern recommendations emphasise the use of
more stable algorithms of the SHA-2 and SHA-3 family
or combining several algorithms to reduce the risk of
collisions. Ukraine has formally implemented ISO/IEC
27037 through the national standard DSTU ISO/IEC
27037:2017 (2017), which declares identity to the in-
ternational text and operates in the system of technical
regulation. However, these standards are not integrat-
ed into the criminal procedural law, and the application
during pre-trial investigation is of a recommendatory
nature, which is directly reflected in court decisions,
where there are practically no references to the re-
quirements of ISO/IEC 27037 when assessing the ad-
missibility and relevance of digital evidence.

Ukraine has formally harmonised technical ap-
proaches to working with digital evidence through
the adoption of the national standard DSTU ISO/IEC
27037:2017 (2017), however, its provisions are not
enshrined in the Criminal Procedural Code of Ukraine®
as procedurally binding admissibility criteria. This is
evident in judicial practice regarding official offences:
even in cases where digital evidence is the central ob-
ject of investigation, courts argue conclusions regard-
ing its admissibility and reliability mainly through the
norms of the Criminal Procedural Code of Ukraine
and the legislation on electronic documents, without
appealing to international standards of digital foren-
sics. For example, in Decree in the name of Ukraine
No. 154/2277/17% (Articles 364, 366 of the Criminal
Code), where the subject of evidence assessment was
the reliability of information entered into the elec-
tronic log of the checkpoint of the Unified Analytical
and Information System “Inspector”, the court con-
firmed the officiality, relying solely on mutual consist-
ency with witness statements and data from related
databases in accordance with Article 94 of the Crim-
inal Procedural Code of Ukraine, - without applying
any procedures for technical verification of the integ-
rity of digital records.

A more progressive level of international approach-
es is associated with the concepts of forensic readi-
ness and forensic-by-design, developed by scientists
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L. Pasquale et al. (2013), G. Grispos et al. (2017), and
L. Daubner & R. Matulevicius (2021). The concept of
forensic readiness assumes the organisational and
technical readiness of systems for a potential investi-
gation even before the incident occurs, which allows
maximising the use of evidence while minimising the
costs of the investigation. L. Pasquale et al. (2013) pro-
posed an approach in which forensic requirements are
explicitly modelled and integrated into the software
development process, allowing systems to automati-
cally take proactive actions to preserve potentially im-
portant, but ephemeral evidence based on an assess-
ment of the risk of a crime occurring. An alternative
strategy is forensic-by-design, which involves embed-
ding forensic requirements directly into the relevant
phases of the system development lifecycle in order
to create systems that are forensically ready from
the design stage (Grispos et al.,, 2017). L. Daubner &
R. Matulevic¢ius (2021) developed this approach by
proposing to consider forensic readiness through the
lens of information security risk management, which
allows re-evaluating security decisions to ensure re-
liable data in the event that security measures prove
ineffective, and also to take into account the potential
disputes that digital evidence can resolve.

These concepts suggest building in mechanisms
from the design stage for complete and immutable
logging of user actions, time synchronisation, cryp-
tographic protection of logs, delimitation of access to
audit records and the possibility of automated recon-
struction of events from logs. In practical terms, these
approaches have been implemented, for example, in
the Estonian data exchange infrastructure X-Road,
where a distributed architecture is combined with the
use of the KSI blockchain for cryptographic signing
of access logs, which provides long-term evidentiary
confirmation of the immutability of records of access
to state registers (e-Estonia, n.d.). Similar principles
directly apply to official offences: in the case of prop-
er implementation of forensic-by-design, each access
by an official to a sensitive register leaves a trace in
the action log that can be protected from modification,
which can be used as highly reliable digital evidence.
The European Network of Forensic Science Institutes
(2015) developed the Best Practice Manual for the
Forensic Examination of Digital Technology, which de-
tails the sequence of actions when working with dig-
ital media, focuses on the risks of data modification
during the study, formulates requirements for the lab-
oratory environment and the qualifications of experts.
The degree of implementation of these international
approaches in the Ukrainian practice of investigating
official offences is reflected in the comparative analy-
sis (Table 2).

I ! Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
2 Judgment of the Supreme Court in Case No. 154/2277/17. (2023, May). Retrieved from https://iplex.com.ua/doc.php?regnum=111192893.
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Table 2. International standards of digital forensics and the status of the implementation in Ukraine

Status .
Standard/concept Basic principles of implementation Identified gaps fRec_ommendatlo_ns
. . or implementation
in Ukraine
Four phases of working Enshrine in the Criminal
with digital evidence National analogue in No mention of the Procedural Court of Ukraine
(identification, force since 2019; used standard in the Criminal a definition of electronic
ISO/IEC collection, retrieval, in individual expert Procedural Court evidence harmonised with

27037:2012 (2012),
DSTU ISO/IEC
27037:2017 (2017)

preservation); minimal
intervention in the
original data; application
of hash functions;
documentation of all
actions

institutions, but not
integrated into the
Criminal Procedural
Court of Ukraine as a
mandatory guideline

of Ukraine; no legal

definition of digital
evidence; no mandatory
requirements for hashing

and chain of custody

ISO/IEC 27037; provide
for the obligation to record
the method of obtaining
and ensuring integrity;
introduce a training system for
investigators and prosecutors

European Network
of Forensic Science
Institutes (2015)

Practical
recommendations for
forensic laboratories;

requirements for
planning expertise,
documentation,
validation of
instruments, quality
assurance

Used as a guideline by
individual laboratories;
not directly implemented
by regulation, but taken
into account in the
methods of NDEKC and
KNDISE

Lack of formal
consolidation of ENFSI
BPM in the accreditation
system; lack of unified
requirements for
software validation;
different levels of
documentation quality

Provide for orientation on
ENFSI-BPM in subordinate
legislation; require
documented procedures
in accordance with
BPM when accrediting
laboratories; develop
national methodological
recommendations based on
ENFSI-BPM

Forensic-by-design
(Pasquale, 2013;
Grispos, 2017;
Daubner &
Matulevidius et al.,, 2021;
Commonwealth
Secretariat, 2025)

Designing IT systems
so that these systems
create and store
evidentiary information
by default: full logging;
log protection; time
synchronisation; role-
based access separation

Individual elements
have been implemented
in some state systems,
but there is no single
regulatory act on the
minimum level of
forensic readiness of
state IT systems

There are no
requirements for
mandatory access logs
in all SIS; no minimum
log retention periods
have been established;
there are no criteria for
assessing IT solutions for

Introduce forensic-ready
requirements into the
legislation on public electronic
registers; include a forensic
requirements section in the
technical specifications for the
creation of SIS; develop pilot
implementation projects in
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forensic-ready critical systems

Note: SIS - state information systems; software - software; NDEKC - Scientific Research Forensic Centre of the
Ministry of Internal Affairs of Ukraine; KNDISE - Kyiv Scientific Research Institute of Forensic Expertise; ENFSI -
European Network of Forensic Science Institutes; BPM - Best Practice Manual

Source: compiled by the author

The comparative analysis presented in Table 2
demonstrates a systemic gap between international
standards of digital forensics and the practical imple-
mentation in the Ukrainian system of investigation of
official offences. The presence of national analogues
of international standards, in particular DSTU ISO/IEC
27037:2017 (2017), in itself does not ensure the ef-
fective application without the integration of relevant
requirements into criminal procedural legislation and
mandatory departmental instructions. The concept of
forensic-by-design deserves attention, the implementa-
tion of which at the level of designing state information
systems could radically improve the quality of the evi-
dence base in criminal proceedings on official offences
by ensuring the automatic creation and reliable preser-
vation of relevant digital traces of official activities.

Against this background, Ukrainian criminal pro-
cedural legislation demonstrates limited adaptation
to digital reality. The Criminal Procedural Code of
Ukraine! in Articles 98-99 operates with categories of
material evidence and documents, without distinguish-
ing electronic evidence as an independent procedural

form, while the current version of Article 99 only cov-
ers information on material media in general terms
and does not establish a special regime for digital ob-
jects. Law of Ukraine No. 851-1V? fixes the equality of
legal force of electronic and paper documents, but does
not contain mandatory requirements regarding the re-
tention periods of access logs, backup copies, previous
versions of documents or methods of recording the in-
tegrity of an electronic document for the purposes of
future criminal proceedings. Law of Ukraine No. 2155-
VIII® creates a qualified electronic signature regime
and imposes certain obligations on qualified providers
to maintain certificate registers, but does not establish
a direct obligation to keep detailed logs of key usage,
which significantly complicates the investigation of
abuses of qualified electronic signatures in the field of
official activities.

Judicial practice acts as a regulator of digital evi-
dence in criminal proceedings on official offences. An
analysis of court decisions reveals six cases that illus-
trate the approaches of Ukrainian courts to the assess-
ment of digital evidence in cases on official offences.

! Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
2 Law of Ukraine No. 851-1V “On Electronic Documents and Electronic Document Management”. (2003, May). Retrieved from https://zakon.

rada.gov.ua/laws/show/851-15#Text.

3 Law of Ukraine No. 2155-VIII “On Electronic Identification and Electronic Trust Services”. (2017, October). Retrieved from https://zakon.

rada.gov.ua/laws/show/2155-19#Text.
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In criminal proceedings against a customs inspector in
Decree No. 715/758/20", the electronic journal of the
automated system “Inspector” was examined, which
recorded the actions of the official during customs
clearance of goods. The court recognised that the elec-
tronic journal is an official document within the mean-
ing of Article 99 of the Criminal Procedural Code of
Ukraine?, since it contains legally significant informa-
tion, and the official’s entry into the system using the
official’s login and password, which is unique and not
subject to disclosure, is equated with an electronic dig-
ital signature as a mandatory requisite of an electronic
document. Accordingly, entering knowingly false infor-
mation into such a journal constitutes an objective as-
pect of official forgery, as provided for in Article 366 of
the Criminal Code of Ukraine3. The motivational part of
the resolution does not contain any mention of the use
of hash functions or the chain of custody procedure,
and the assessment of the admissibility of evidence is
limited to an analysis of the system user’s powers and
the procedural aspects of the inspection and seizure of
equipment.

Decree in the name of Ukraine No. 592/6618/16-
k* considered the accusation of a customs official un-
der Part 2 of Article 364 and Part 1 of Article 366 of
the Criminal Code of Ukraine®, which was based, in
particular, on the incrimination of entering knowing-
ly false information into the information bases of the
Unified Automated Information System of the State Fis-
cal Service and the software and information complex
“Inspector-2006”, as well as drawing up and storing in
the EAIS-ASMO subsystem a knowingly false act on the
inspection of a vehicle. The central object of the eviden-
tiary controversy was the photographs stored in the
“Inspector 2006” database: the court decided the issue
of the availability, date of entry and reliability solely
through the mutual consistency of witness testimonies
in accordance with Article 94 of the Criminal Procedur-
al Code of Ukraine®, without applying any procedures
for technical verification of the integrity of digital data.

The practice of the High Anti-Corruption Court
in cases under Article 366-2 of the Criminal Code of

!Judgment of the Supreme Court in Case No.

?Judgment of the Supreme Court in Case No.
php?regnum=125297104.

com.ua/catalog/court-document/123247255/.
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Ukraine’” demonstrates the use of various forms of dig-
ital evidence. Judgment in the case No. 991/185/238
examined data from the Unified State Register of Decla-
rations of the NACP, the log of user actions in the NACP
information system and bank statements provided on
an optical medium, recognising this information as ap-
propriate and admissible evidence of property decla-
ration of false information. Decree No. 629/5254/21°
analysed criminal proceedings under Article 366-3 of
the Criminal Code of Ukraine!® regarding the inten-
tional failure to submit an annual declaration by the
declaring entity, emphasising that the obligation to
submit is implemented by filling out the declaration
on the official website of the NACP, and the disposition
of Article 366-3 of the Criminal Code of Ukraine does
not make criminal liability dependent on prior writ-
ten notification to the NACP about the fact of failure to
submit a declaration. It is noteworthy that the court
focused exclusively on the substantive and legal issues
of the offence, leaving out of consideration the issue
of technical verification of digital traces in the NACP
information system.

The empirical base is supplemented by two court
decisions that demonstrate the complexity of assessing
digital evidence in criminal proceedings for official of-
fences. Judgment in the case No. 123247255 consid-
ered the accusation of a state inspector of a customs
post under Part 1 of Article 366 of the Criminal Code
of Ukraine'? of entering knowingly false information
into the “Passage Log” software module of the Unified
Automated Information System (UAIS) of the State Cus-
toms Service. The court described in detail the system
architecture and the mechanism for recording all user
actions using personal logins and passwords, which
creates an electronic trace of each operation in the sys-
tem. The Judgment is acquittal: the court stated that the
prosecution did not prove beyond reasonable doubt the
illegality of the inspector’s actions and could not recre-
ate a lawful model of the official’s behaviour in similar
factual circumstances. Decree in the name of Ukraine
No. 991/503/23" demonstrates another aspect of the
same problem: the courts of previous instances based

715/758/20. (2022, November). Retrieved from https://iplex.com.ua/doc.
php?regnum=107251729&red=1000034{2647aef95df9d6e093c285548f1c73&d=5.

2 Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.

3 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.

* Decree in the name of Ukraine No. 592/6618/16-k. (2023, January). Retrieved from https://iplex.com.ua/doc.php?regnum=108686222.

® Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.

¢ Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.

7 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.

8 Judgment of the High Court of Anti-Corruption in Case No. 991/185/23. (2023, March). Retrieved from https://iplex.com.ua/doc.
php?regnum=109915446&red=1000035a4b7b910d8438484cac84f946a85d4f&d=5.

629/5254/21.

(2025, February). Retrieved from https://iplex.com.ua/doc.

1 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.
1 Judgment of the Chornomorsk City Court of Odesa Region in Case No. 123247255. (2024, November). Retrieved from https://youcontrol.

12 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.
13 Judgment of the Supreme Courtin Case N0.991/503/23. (2025, August). Retrieved from https://iplex.com.ua/doc.php?regnum=129691175.
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the conviction of the judge under Part 1 of Article 366-2
of the Criminal Code of Ukraine! (declaration of false
information) on the tables of the sequence of actions of
the user of the Unified State Register of NACP declara-
tions with IP addresses, obtained by NABU detectives in
accordance with Article 93 of the Criminal Procedural
Code of Ukraine? The Supreme Court confirmed the ad-
missibility and reliability of these digital data, assessing
these data exclusively through the criteria of Article 94
of the Criminal Procedural Code of Ukraine in con-
junction with other evidence - without any reference
to ISO/IEC 27037 (2012) standards or procedures for
verifying the integrity of electronic records.
International case law in cases of official offences
in the digital environment demonstrates more detailed
attention to the technical aspects of digital evidence
and forensic procedures for obtaining it. In the de-
cision of the Supreme Court of the United States Van
Buren v. United States® Georgia State Police Officer Na-
than Van Buren, having legal access to a law enforce-
ment database, used it to obtain vehicle licence plate
information for personal gain, which was the subject of
a Computer Fraud and Abuse Act* charge. The digital
logs of access to the database became key evidence of
the fact that protected information was accessed us-
ing valid credentials, while the legal debate revolved
around the interpretation of the concept of exceeds
authorised access in the context of using legitimate
access for unauthorised purposes. A similar emphasis
on the evidentiary value of access logs to government
information systems is contained in the decision of the
Tiergarten District Court in 2017, where an official of
the Berlin Biirgeramt population registration office
was found guilty of five hundred and sixty-one unau-
thorised accesses to the electronic Melderegister in
violation of the Bundesdatenschutzgesetz (Datenshutz
Praxis, 2017). The court relied on detailed access logs
that recorded each request by the employee’s personal
login with a time stamp and the content of the request,
and qualified the very fact of unauthorised digital ac-
cess to a closed state personal database as a complete
breach of official duties, imposing a fine of EUR 4,950.
Ukrainian judicial practice in the above cases reveals a
systemic limitation: courts focus on the formal and le-
gal assessment of documents as evidence in accordance
with Articles 84-99 of the Criminal Procedural Code of
Ukraine® and do not articulate the requirements for
forensically correct handling of digital evidence in ac-
cordance with international standards, in particular
ISO/IEC 27037:2012 (2012), which necessitates the

supremecourt.gov/opinions/20pdf/19-783_k531.pdf.

¢ Ibidem, 2012.

development of an integrated algorithm for digital fo-
rensic methods for investigating official offences.
Algorithm of digital forensic methodology for
investigating official forgery and targeted recom-
mendations. Based on the hypothesis that the quality
of evidence of official forgery can be significantly im-
proved by implementing a standardised algorithm of
digital forensics, it is advisable to propose a four-block
methodology that combines international standards
ISO/IEC 27037:2012 (2012), forensic-by-design ap-
proaches and the requirements of Ukrainian criminal
procedural legislation. The first block, forensically ori-
ented primary fixation of the digital situation, should
begin with the correct choice of procedural form: de-
pending on the situation, a scene inspection under Ar-
ticle 237 of the Criminal Procedural Code of Ukraine®,
a search under Article 234 of the Criminal Procedural
Code of Ukraine or temporary access to things and doc-
uments under Articles 159-166 of the Criminal Code
is used. The investigator, in agreement with the pros-
ecutor, must determine in advance which information
systems, servers, workstations, mobile devices, remov-
able media and network segments potentially contain
traces of official offences. Before conducting a proce-
dural action, it is necessary to involve a digital forensics
specialist, who is tasked with identifying the sources of
digital traces, proposing a safe procedure for the fixa-
tion and warning the investigator about the risks of
losing volatile data, in particular RAM, temporary files,
caches (Mastering digital forensics..., 2025). The state
of the system at the time of the intervention is recorded
by taking photos and videos of screens, saving current
event logs, describing the equipment configuration and
network connections in the protocol of the investigative
action. Typical mistakes at this stage are turning off the
server without first taking a RAM dump, working with
the original data carrier instead of a forensic copy, and
conducting live analysis on the suspect’s workstation
without using write-blockers and capturing hash values.
The second block of the algorithm, identification
of relevant sources of digital evidence, requires an un-
derstanding of the architecture of state information
systems. A typical state authority combines a depart-
mental electronic document management system with
the functions of registering incoming and outgoing doc-
uments, approving, applying a qualified electronic sig-
nature and storing versions, one or more industry reg-
istries, a local file server, a domain infrastructure with
directory and authentication services, remote access
tools via VPN or RDP gateways, integration gateways

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.
% Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
3 Syllabus of the Supreme Court of the United States in Case “Van Buren v. United States”. (2020, November). Retrieved from https://www.

* Computer Fraud and Abuse Act. (1986, January). Retrieved from https://www.justice.gov/jm/jm-9-48000-computer-fraud.
® Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
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with interdepartmental systems of the Trembit level
or X-Road analogues used within the framework of the
“Diya” digital services. For each system, the investigator,
together with a specialist, determines which database
tables, audit logs, backup copies and configuration files
may contain evidence of official forgery. At this stage,
it is necessary to ensure interaction with administra-
tors of information systems and centralised platforms,
which is formalised by requests of the investigator in
accordance with Article 93 of the Criminal Procedural
Code of Ukraine® and by decisions of the investigating
judge on temporary access to things and documents,
which clearly indicate the types of data, the period for
which the data are requested, and the requirements for
the format of the provision. A significant gap in the cur-
rent legislation is that neither the Criminal Procedural
Code of Ukraine? nor special laws on electronic docu-
ments and trust services oblige subjects of government
authority to store audit logs and backup copies for the
minimum period sufficient for the investigation of po-
tential official offences.

The third block, forensically correct acquisition
and analysis of digital evidence, should be based on
ISO/IEC 27037:2012 (2012) standards and NIST and
ENFSI recommendations. The basic principle is to cre-
ate a forensic copy of digital data using write-blockers
and specialised software, in particular FTK Imager,
X-Ways, dd in a Linux environment, while at least one
modern SHA-256 hash algorithm is calculated and re-
corded in the protocol for each medium and, if neces-
sary, compatibility with existing MD5 or SHA-1 tools,
which forms a double level of integrity control (Kent
& Grance, 2006; Scientific Working Group on Digital
Evidence, 2019). Analysis methods depend on the type
of evidence: for electronic documents in PDF, DOCX or
XML format, the key is the study of metadata, including
creation and modification dates, authorship, version
history, comparison of checksums of different copies,
detection of inconsistencies between text content and
file structure; for databases, the analysis of transaction
logs, triggers, backup copies is critical, which allows re-
constructing the sequence of operations of an official;
for operating system event logs, it is necessary to build
a timeline of user actions, including logging in and out
of the system, launching programs, installing updates,
connecting external media; for network logs, it is im-
portant to correlate IP addresses, ports, VPN channels
with specific workstations and accounts. The results
of the analysis should be presented in the form of an
expert opinion, the structure of which corresponds to
the best European practices of the European Network
of Forensic Science Institutes (2015): a clear separa-
tion of the descriptive part, technical observations,
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interpretation and the actual conclusion, where proba-
bilistic judgments are carefully formulated.

The fourth block of the algorithm, the presenta-
tion of digital evidence in court, should take into ac-
count both the gaps in the Criminal Procedural Code
of Ukraine® and the existing practice of the Supreme
Court. The absence of special norms on electronic evi-
dence in the code does not prevent the court from as-
sessing such evidence as documents, but requires the
prosecution to disclose as much information as possi-
ble about the origin, method of obtaining and ensur-
ing the integrity of digital data. It is advisable in each
proceeding on official offences to submit to the court
protocols of investigative actions with a detailed de-
scription of the seized equipment and media, techni-
cal acts or reports of a digital forensics’ specialist, an
expert opinion indicating the used standards ISO/IEC
27037:2012 (2012) and national DSTU, chain of custo-
dy, which documents who, when and on what basis had
access to forensic copies.

The practical applicability of the proposed algo-
rithm should be demonstrated on a case study of a
hypothetical case of official forgery in the field of pub-
lic procurement. It is worth assuming that the head
of the procurement department of a central execu-
tive body, having access to the electronic document
management system and the public procurement web
portal, entered into the electronic draft contract and
approval letters knowingly false information about
the actual volumes of supplies and the cost of servic-
es, and also made an unauthorised replacement of
the attached commercial proposal files. At the first
stage of the investigation, the investigator, with the
participation of a specialist, conducts an inspection of
the body’s server room and the suspect’s workplace,
recording the system configuration, taking current
event logs and a dump of the RAM of the electronic
document management system server. Then, using
temporary access, the investigator receives from
the administrator of the central public procurement
platform complete audit logs for the relevant tender,
including the history of file downloads and replace-
ments, [P addresses, time stamps and user IDs. At the
third stage, the specialist creates forensic copies of the
server disks and the official’s workstation using SHA-
256, analyses the metadata of electronic documents,
correlates these metadata with the audit logs of the
procurement platform, as well as with the data of the
network logs of the VPN gateway. At the fourth stage,
the expert reconstructs the chronology in the conclu-
sion: the expert finds that on a certain day and time
from the workstation of the head of the department,
the system was logged in, commercial proposal files

! Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.

2 bidem, 2012.
3 Ibidem, 2012.
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were replaced, and essential terms of the contract
were edited. In court, the combination of electronic
documents, audit logs, and network logs, the suitabil-
ity of which is confirmed by the correct collection and
hashing procedure, makes it possible to prove the fact
of official forgery in a digital environment with a high
level of evidentiary persuasiveness.

Based onthe above algorithm, itis possible to formu-
late a set of targeted recommendations. It is advisable
for the legislator to propose supplementing Article 99
of the Criminal Procedural Code of Ukraine! with a sep-
arate part that would legalise the concept of electronic
evidence in the following wording: electronic evidence
is digital data that is stored, processed or transmitted
in electronic form and is important for establishing the
circumstances of criminal proceedings, in particular
electronic documents, files, databases, electronic mes-
sages, metadata, event logs of information systems, as
well as other forms of digital information; electronic
evidence is submitted in the form of forensic copies or
in the form of duly certified electronic extracts indicat-
ing the method of the receipt and means of ensuring
integrity. It is also worth considering the possibility of
supplementing the provisions of Articles 364, 366 and
366-2 of the Criminal Code of Ukraine? with qualifying
features reflecting the use of information and commu-
nication systems, for example, committed by unauthor-
ised changes to information in state information sys-
tems or by entering knowingly false information into
state electronic registers, which would allow for a more
accurate reflection of the increased public danger of the
digital aspects of such crimes.

For law enforcement agencies, in particular
pre-trial investigation bodies and prosecutors, organ-
isational, staffing and methodological recommenda-
tions are key. It is advisable to provide for the creation
of specialised digital forensics units in the field of offi-
cial offences investigation within the structure of the
National Police, the State Bureau of Investigation and
the National Anti-Corruption Bureau, which will be
entrusted with supporting investigations, where work
with state information systems is central. Such units
should be provided with a minimum list of software
and hardware, including modern forensic worksta-
tions, write-blockers, licensed software for creating
forensic images and analysing event logs, and inte-
grated into the budget planning system through public
procurement mechanisms (Cyclopes, 2023). The Min-
istry of Internal Affairs, the State Bureau of Investiga-
tion and the Office of the Prosecutor General should
approve by departmental orders methodological rec-
ommendations for working with digital evidence, in-
cluding with reference to ISO/IEC 27037:2012 (2012)
and DSTU ISO/IEC 27037:2017 (2017), with a clear

description of the protocols of the investigator’s and
specialist’s actions at each stage of the algorithm. In
the study by 0O.Y. Amelin (2024a), devoted to the pro-
cedural aspects of the appointment and replacement
of a prosecutor in criminal proceedings for offences
in the field of official activity, attention is drawn to the
need for prosecutors to specialise in cases of this cat-
egory, which logically includes mastering the skills of
working with digital evidence and understanding the
principles of digital forensics.

For the scientific community, it is advisable to out-
line several priority areas of research. Firstly, the de-
velopment of a classification of official offences in the
digital environment, taking into account the specifics of
various sectors of the public service, in particular fiscal,
customs, land, urban planning, medical, and defence,
which will allow identifying industry-specific features
of digital traces and methods of the fixation. Secondly,
empirical studies of the applicability of the proposed al-
gorithm to real criminal proceedings in order to verify
its effectiveness, for example, by analysing the dynam-
ics of acquittals and convictions in cases where foren-
sic actions were properly documented in accordance
with international standards. Thirdly, an in-depth com-
parative legal analysis of the experience of countries
that have already integrated the concept of electronic
evidence and digital forensics standards into national
legislation, in particular the states of the European Un-
ion, the United States of America, the United Kingdom,
and the countries of Northern Europe, with an assess-
ment of the possibilities of adapting the solutions in the
Ukrainian context.

Finally, for higher education institutions that train
lawyers and law enforcement officers, it is worth pro-
posing the development of specialised educational
components, in particular a separate course “Digital
Forensics of Official Offences”, within which students
and trainees will master the basic principles of ISO/IEC
27037:2012 (2012), simulate the investigation of offi-
cial forgery in electronic registers, and practice skills
in working with event logs, electronic documents, and
network logs in a training ground. Such a course can be
integrated into master’s programs in criminal law and
procedure, cybersecurity, as well as into the system of
advanced training for prosecutors and investigators,
supporting the need to adapt legal education to the dig-
ital environment of the functioning of justice and public
administration. Taken together, the proposed algorithm
and set of recommendations form the basis for a con-
ceptually and algorithmically sound digital forensic
methodology for investigating official offences, which
is based on international standards, real judicial prac-
tice, and the institutional needs of the Ukrainian law
enforcement system.

I ! Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
% Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14?lang=en#Text.
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Discussion

The results obtained demonstrate a systemic problem
of investigating official offences in the context of digital-
isation of the public sector, which is manifested in the
gap between the number of recorded criminal offences
and proceedings that reach the judicial stage. The de-
veloped four-block algorithm eliminates the identified
gaps in the chain of custody procedure by integrating
the requirements of the Criminal Procedure Code of
Ukraine and granting procedural status to intermediate
copies, which is a fundamental difference from foreign
models. Conceptually, this proposal echoes the Cloud
Digital Forensic Readiness model presented by A. Akilal
& M. Kechadi (2025), where automated management of
law enforcement requests and control of checksums at
all stages ensured data integrity in multi-jurisdiction-
al calculations by creating secure channels for trans-
mitting evidentiary information. E. Egho-Promise et
al. (2024) emphasise the importance of adhering to
standardised procedures for digital forensics in cloud
computing, as the distributed nature of cloud infra-
structure makes it more difficult to identify, collect, and
preserve digital evidence compared to traditional local
systems. The Ukrainian model additionally takes into
account the procedural aspects of the national criminal
process, as judicial practice assesses the admissibility
of evidence primarily through the prism of the proce-
dural form of its receipt, and not exclusively the techni-
cal correctness of forensic procedures, which was con-
firmed by the analysis of six court decisions of different
instances. At the same time, the proposed approach
maintains compatibility with the international stand-
ards ISO/IEC 27037:2012 (2012), which allows it to be
integrated into cross-border investigations and ensure
mutual recognition of evidence within the framework
of international legal assistance, especially in cases of
transnational corruption.

A detailed taxonomy of digital traces for each el-
ement of official offences demonstrates that the most
vulnerable block is the log data block, in particular,
change logs in databases, authorisation logs, and
electronic correspondence of officials, which poses
the main risk of losing evidentiary information at the
initial stages of the investigation. The findings coin-
cide with the work of S. Makura et al. (2021), where
the limited retention period of operational logs in
cloud systems is defined as the risk of losing evidence
due to automatic overwriting, which varies from 7 to
30 days depending on the system configuration. The
proposed typology develops this approach, outlin-
ing specific threats for each type of official offences:
automatic deletion of logs after the expiration of the
established retention period, lack of hashing when
copying between different media, changing the sys-
tem configuration by the administrator without sav-
ing previous settings, and editing documents with-
out saving previous versions in electronic document
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management systems. These specifications provide
a basis for developing forensic checklists that can be
used by investigators to pre-assess the risks of losing
digital traces and prioritise procedural actions during
the investigation planning stage.

The proposed procedural safeguards are consistent
with modern approaches to cloud forensics, which have
systematised the challenges of preserving event logs of
distributed systems as a major obstacle to reconstruct-
ing the sequence of events in criminal proceedings.
However, unlike the general model of cloud forensics,
which focuses on external cybersecurity threats from
illegitimate users, the study takes into account the spe-
cifics of official offences, where the offender has inter-
nal authorised access to the infrastructure and can pur-
posefully destroy digital traces of the offender’s actions
by using administrative privileges to modify event logs.
S.Friedl & G. Pernul (2024), based on an empirical study
of European organisations, found that funding and the
presence of organisational policies are the main factors
in the readiness of IoT environments for investigative
intervention. In particular, the researchers found that
most organisations do not have centralised procedures
for backing up event logs of sensor devices, which sig-
nificantly complicates further forensic investigation of
such environments.

In terms of ensuring a continuous chain of cus-
tody, the proposed double control of hash values
through the simultaneous use of SHA-256 and MD5
algorithms, as well as mandatory logging of all official
operations with forensic copies, correspond to the ap-
proach of S. Nath et al. (2024), where the emphasis
is on transparent reproducibility of the chronology
of actions and the possibility of independent veri-
fication of integrity at any stage of the investigation
by different subjects of criminal proceedings. Double
hashing ensures compatibility with different expert
tools that use different algorithms to verify data in-
tegrity, and reduces the risk of evidence rejection due
to technical limitations of specific software or incom-
patibility of forensic utility versions between different
expert institutions. At the same time, the solution of
M. AlKhanafseh & 0. Surakhi (2024), which proposes
to combine blockchain and steganography technolo-
gies to record metadata of forensic copies in order to
ensure the immutability and the possibility of verifica-
tion in the long term for more than ten years, remains
unattainable due to the lack of the necessary technical
infrastructure in state bodies of Ukraine and the high
cost of implementing distributed registries. The pro-
posed measures are more feasible in the short term
through the use of existing equipment and free open-
source utilities, but retain compatibility with promis-
ing technologies for long-term fixation.

An analysis of case law in six national cases showed
that Ukrainian courts focus on the formal legal assess-
ment of documents in accordance with Articles 84-99
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of the Criminal Procedural Code of Ukraine!, without
articulating the requirements for forensically correct
handling of digital evidence. Courts rarely refuse to
accept evidence obtained using open-source tools if
experts have confirmed the application of appropri-
ate procedures when creating forensic copies, which
indicates a pragmatic approach to assessing technical
reliability regardless of the formal certification of the
tools. This partly contradicts the findings of I. Ismail &
K.A.Z. Ariffin (2025), who, based on Malaysian case law,
found that the rejection rate of evidence obtained us-
ing uncertified tools was around 35% due to the lack
of formal accreditation of forensic laboratory software.
In the national context, the principle of procedural ex-
pediency is at work, as courts recognise the technical
uniqueness of electronic traces even when using utili-
ties without formal certification, given that alternative
commercial solutions with licensed software are often
unavailable due to budgetary constraints of expert
units and lengthy public procurement procedures.

A systematic review by A.A. Ahmed et al. (2024)
summarised global trends in Internet of Things foren-
sics based on an analysis of over two hundred publi-
cations for the period 2019-2024 and highlighted the
lack of interdisciplinary protocols for integrated eco-
systems that combine cloud computing, mobile devices
and sensor networks in a single data processing chain.
The proposed algorithm addresses this shortcoming by
combining technical and procedural phases in a single
evidence route that covers all types of digital sources
regardless of the architectural features and physical lo-
cation in different segments of the state information in-
frastructure. The systematisation of digital traces is also
consistent with the TAM-TOE entropy model proposed
by S.I. Safie et al. (2025) to analyse the factors influenc-
ing the ability of government agencies to apply practic-
es oriented to the 1SO 27037:2012 (2012), where the
technological, organisational and environmental levels
are considered as equivalent determinants of the suc-
cess of implementation. Unlike the Malaysian experi-
ence, where the main barrier was the distrust of staff
in new protocols due to the habit of traditional working
methods and fear of additional workload, the Ukraini-
an environment is faced primarily with underfunding
of technical equipment of expert units and the lack of
systematic training of investigators in the field of digital
forensics, which prioritises budget-neutral changes to
procedural rules and departmental instructions.

Thus, the results of the study confirm the need for a
systemic transformation of approaches to the investiga-
tion of official offences through the introduction of the
forensic-by-design concept, which implements the ISO/
IEC 27037:2012 (2012) standards into state informa-
tion systems and ensures evidentiary readiness at the
design stage of e-government services. The proposed

algorithm is consistent with leading international de-
velopments in the field of digital forensics, while adapt-
ing these developments to the Ukrainian procedural
context, filling the gaps that were overlooked in previ-
ous studies due to the focus on general issues of elec-
tronic evidence without taking into account the specif-
ics of official offences. The identified discrepancies with
certain foreign approaches, in particular regarding the
admissibility of open-source tools and the current una-
vailability of blockchain technologies, outline the direc-
tions of future empirical and normative research aimed
at increasing the effectiveness of the investigation of
official offences in the digital environment.

Conclusions

The study was devoted to the formation of a conceptu-
ally and algorithmically grounded approach to the use
of digital forensics in the investigation of official offenc-
es in the context of a large-scale digital transformation
of the public sector of Ukraine. The study found that the
digitalisation of public service, which takes place on the
basis of legislation on electronic documents, electronic
identification and the functioning of the “Diya” portal,
has radically transformed the forensic characteristics
of official offences provided for by the current criminal
legislation of Ukraine. The created extensive system
of digital traces in state information systems requires
specialised methods of detection and fixation, which
are significantly different from traditional forensic ap-
proaches to material traces.

The systematisation of digital traces in the context of
individual elements of official offences revealed specif-
ic sources of origin, technical characteristics of fixation
and typical threats of loss of evidentiary information for
each type of offence. A comparative analysis of interna-
tional standards of digital forensics and the state of the
implementation in Ukraine has shown a systemic gap
between the presence of national analogues of interna-
tional standards and the practical application due to the
lack of integration into criminal procedural legislation.
An analysis of six court decisions has demonstrated
that Ukrainian courts focus on the formal and legal as-
sessment of documents in accordance with the norms
of criminal procedural legislation on evidence and
substantiation, without articulating the requirements
for forensically correct handling of digital evidence in
accordance with international standards. Based on the
identified gaps, a four-block algorithm of digital foren-
sics methodology for investigating the most common
type of official offences - official forgery, has been de-
veloped, which includes forensically oriented primary
fixation of the digital situation, identification of rele-
vant sources of digital evidence, forensically correct ac-
quisition and analysis of data using hash functions and
write-blockers, as well as presentation of evidence in

I ! Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/en/4651-17#Text.
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court in compliance with the requirements of the chain
of custody. The practical applicability of the algorithm
is confirmed through a detailed case study of a hypo-
thetical case of official forgery in the field of public pro-
curement, which demonstrates the sequence of forensic
actions from the initial fixation of the server infrastruc-
ture to the presentation of an expert opinion in court.

The results obtained form a conceptual basis for
overcoming the low efficiency of the investigation of
official offences, which is manifested in the minimal
share of criminal proceedings on official offences that
reach the court stage with an indictment, as well as in
significant volumes of complaints about the inaction of
investigative bodies regarding the failure to enter in-
formation into the Unified Register of Pre-Trial Inves-
tigations in Corruption and Official Proceedings. The
proposed approach allows transferring digital traces of
official activity from the category of potential to the cat-

Amelin G

information and communication systems, organisation-
al and staffing measures for law enforcement agencies
regarding the creation of specialised digital forensics
units, priority areas of scientific research on the indus-
try-specific nature of digital traces, as well as education-
al components for legal education in the form of a spe-
cialised course on digital forensics of official offences.

Promising areas of further research are the empiri-
cal verification of the proposed algorithm on an array of
real criminal proceedings, the development of industry
modifications of the methodology for specific sectors of
the public service, in particular fiscal, customs, land and
urban planning, as well as an in-depth analysis of the
possibilities of implementing the forensic-by-design
concept in the design of state information systems of
Ukraineinordertoensurethereadinessforapotentialin-
vestigation from the stage of developing technical tasks.
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AHoTauia

MeToro mociipkeHHs1 6YB aHasi3 MOXJIMBOCTeH LUPPOBOI KPHMMiHAMICTUKK B PO3CJiJlyBaHHI CIy>KO0BUX
3JI0YMHIB 1ILIAXOM iHTerpanil MiXKHapoZHUX cTaHAapTiB i koHuenuiid forensic-by-design 3 ykpaiHcbKUM
KpHUMiHaJIbBHUM MpOLIeCYyaJbHUM 33aKOHOJABCTBOM. [lOpiBHANBHO-NpaBOBUM aHasli3 MIDKHaApOJHHUX Ta
yKpalHCbKUX CTaHJapTiB IMdpPoBOi KPUMIHAJMICTUKA BHUSBUB CHUCTEMHUM PpO3PUB MK TeXHIYHUMH
CTaHJ@pTaMU Ta NpOLeCcyaJbHOI I CYJ0BOI NPAKTHKOWO, Jle CYAU Maike He apTUKYJIOWTb BUMOILH J0
¢$opeH3UYHO KOPEKTHOr0 NMOBO/KeHHs i3 [udpoBuMHu JjokazaMu. CucTeMHa kJaacudikauis udpoBUX CIifiiB
3a THUNaMH CJIY>KO0BHX MpPaBONOpPYLIEeHb Y KPUMiHAaJIbHOMY 3aKOHOZABCTBI /lajsia 3MOT'y CHUCTEMATH3yBaTH
cnenudivHi pKepesia MOXOMKeHHs, BUAM HUGPOBUX CIAiAiB i TUMOBI 3arpo3u LijicHOCTI J0Ka3iB s
KOXXHOTO CKJIaZly CJIy»K60BOT0 3JI0YMHY B yMOBax MaciiTabHoi nuposisanii ny6aiuHoro cekropy. MeTozom
KeHc-cTanl Oyso AOCTi/pKeHO cy0BYy NpakTUKy YkpaiHu, CnosydyeHux lltaTiB AMepuku Ta HiMeuuumHwu
110/10 BUKOPUCTaHHA IMPOBUX [JI0KA3iB y cnpaBax Mpo CaAy:KO60Bi 3JI04MHY, 110 JjaJi0 3MOT'Y BCTAHOBUTHU
Bi/ICYyTHICTb NMOCHJIaHb HAa MDKHApOJHI cTaHAApTH LUPPOBOi KPUMiHAMICTUKK B MOTHBYBAJbHUX YaCTHHAX
yKpalHCbKUX Cy/JOBUX pillleHb | BUSIBUTH NPOTAJIMHU B ITPOIecyaJbHOMY 0QOpMJIEHH] eJIeKTPOHHUX JI0Ka3iB,
sIKi yHEMOXXJIUBJIKOIOTH NepeBipKY iXx aBTeHTUYHOCTI Ta nisticHocTi BignmosigHo g0 BuMor ISO/IEC 27037:2012.
Po3po6sieHO YOTHPHGJIOKOBUH aropUTM LK PPOBOi KpUMiHAMICTUYHOT METOAMKH PO3CJIilyBaHHS CJY>KO0BUX
3JI0YMHIB, MOB’sI3aHUX 31 ciayk60BUM mifpobseHHAM (cT. 366 KK Ykpainu), mo oxomiwe $opeH3UIHO
opieHTOBaHy nepBUHHY ¢ikcalito 1udppoBoi 06CTAaHOBKY, ileHTUdiKalliI0 pesieBaHTHUX [pKepes LUPPOBUX
JIoKaziB, GOPEeH3UYHO KOPEKTHE 3100y TTS Ta aHaJIi3, a TAKOX MPe/CTaBJeHHs A0Ka3iB Y Cy/li 3 0iepKaHHAM
npoueayp JaHIlora 30epeeHHs Jo0Ka3siB. [IpakTH4YHe 3HAYeHHsS pe3y/bTaTiB JOCT/PKEHHS IOJISIraE B
MOJIMBOCTI IX BUKOPUCTAHHA 3aKOHOJABLEeM [JJisd BHECEHHd 3MIiH [0 KpPHUMIiHaJIbHOTO IpPOLeCyaJbHOTO
3aKOHO/IaBCTBA, MPABOOXOPOHHUMHK OpraHaMH /[Jisi CTBOpPEHHs Ccreljiaji3oBaHUX Mifpo3ainiB y cdepi
po3cJiflyBaHHS CIyKO00BUX 3JIOYMHIB i3 3aCTOCyBaHHAM LUPPOBOI KPHUMIHAIICTHUKH, a TaKOXK 3aKJaJaMU
BUI1101 OCBITH /JI1 BIIPOBA/I>KEHHSA BiINOBITHUX OCBITHIX KOMIIOHEHTIB y OPUAUYHY OCBITY

Kniouosi cnosa:

eJIeKTPOHHI Aoka3u; uudposi ciaigy; forensic-by-design; mixkHaposani ctaHzapTy; Aep:kaBHi iHopMaLiliHi
CUCTEMH; J0Ka3yBaHHs; GOpeH3nYHa Komis
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Abstract

The relevance of this article stems from the fact that, in the context of the Russian Federation’s large-scale
war against Ukraine, there is a growing need for the proper documentation of evidence, specifically through
the interrogation of victims and witnesses in proceedings related to torture and the unlawful detention of
civilians by the Armed Forces of the Russian Federation. The aim of the article was to examine the specifics of
conducting interrogations in criminal proceedings concerning crimes related to cases of torture and unlawful
detention. To achieve this aim, a wide range of scientific research methods were employed, including empirical,
structural and systemic approaches. The theoretical basis of this work was formed by the works of both
domestic and foreign researchers, dedicated to a detailed examination of issues related to the interrogation
of victims and witnesses in cases concerning the torture and unlawful detention of civilians. An in-depth
analysis of these academic sources contributed to the formulation of well-reasoned conclusions. The study
identified the specific features of interrogations victims and witnesses in proceedings concerning crimes
committed by members of the armed forces of the Russian Federation, as well as in the development of tactical
approaches to interrogation, taking into account the specific nature of this category of offences. The research
has shown that when conducting interrogations in criminal proceedings related to crimes committed in the
context of an armed conflict, particularly in cases involving torture and the unlawful detention of civilians,
the investigator must take into account the unique nature of this category of offences. Adherence to this
approach is a key prerequisite for ensuring that witnesses and victims provide complete, logically consistent
and meaningful testimony. Particular attention is paid to taking into account the specificities of working
with individuals who have undergone traumatic experiences, and to providing the necessary support both
before and after the interview. The practical value of the study lies in the identification of effective methods
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for the interrogation of victims and witnesses, aimed at obtaining the most comprehensive and informative

testimony possible
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overt investigative (detective) actions; war crimes; formation of the evidentiary base; information gathering;

interview

Introduction

The current armed conflict poses a number of chal-
lenges for the conduct of criminal proceedings. Among
these, the significant increase in the number of reported
cases of war crimes committed by the occupying forces
stands out in particular. The Russian Federation’s inva-
sion of Ukrainian territory is not only an encroachment
on Ukraine’s territorial integrity, but also an undermin-
ing of European values, which have been shaped over
centuries in response to the tragic experience of war.
As of July 2025, 5,600 civilians had been officially recog
nised as victims of torture (Synyuk, 2025). Among them
are those whom Russian military personnel abducted
at the very start of the full-scale war and who remain in
captivity to current day, with no possibility of establish-
ing any contact. Occasionally, during the repatriation
of bodies, the Russian side hands over the remains of
tortured civilians. For example, three men from the Kyiv
region could only be identified through DNA analysis
(Kostikov et al., 2023). International law proclaims the
prohibition of torture as an inviolable principle™.

Armed conflicts are increasingly accompanied by
large-scale acts of violence against the civilian pop-
ulation, as well as crimes against humanity (Felyk et
al, 2022). Systematic attacks targeting civilians are
becoming an integral part of both the practical and
doctrinal aspects of warfare (Megret, 2023). The com-
ponents of the concept of investigating war crimes and
crimes against humanity require the creation of a com-
prehensive system for the collection, systematisation
and preservation of factual evidence. This must be a
comprehensive activity carried out under specific con-
ditions (Rogatinska et al.,, 2023). An important task is
working with the evidence base, in particular system-
atic activities to document and investigate war crimes
in accordance with international standards of evidence.
This process is implemented through the organisation
of witness and victim interviews within the framework
of criminal proceedings concerning war crimes (Pashk-
ovskyi et al., 2023).

The process of interviewing participants in crimi-
nal proceedings has always attracted interest among
both academics and law enforcement officials, owing to
its significance at the legislative, theoretical and practi-
cal levels. Despite significant progress in contemporary
academic research, the conduct of interviews with vic-
tims and witnesses in cases involving torture and the

unlawful detention of civilians remains a subject of de-
bate and has not been definitively resolved. This high-
lights the relevance and necessity of a thorough anal-
ysis of this issue. The interrogation procedure plays a
vital role in the process of obtaining evidential infor-
mation during the investigation of war crimes. This in-
vestigative (detective) procedure is a key element of the
pre-trial investigation, without which the latter would
be inconceivable. According to research by K.H. Shele-
nina (2021), interrogation is defined as an investigative
(detective) procedure, regulated by the provisions of
criminal procedural law, aimed at obtaining statements
from witnesses, victims, suspects or accused persons.
These statements relate to the circumstances of the
case known to the interrogator and also include other
information of significance to the criminal proceedings.

M.A. Gotvianska (2019) regards interrogation as a
procedural action, which should be understood as an
informational and psychological process of interaction
between participants, governed by the rules of crimi-
nal procedure. The main purpose of interrogation is
to obtain complete and objective information about
facts known to the interrogator that are relevant to es-
tablishing the truth within the framework of criminal
proceedings. O. Zhovtiuk (2024) notes that the exami-
nation of witnesses and victims in proceedings relating
to war crimes requires consideration of their complex
psychological state due to the traumatic experiences
they have endured, including stress and post-traumat-
ic stress disorder. To this end, it is necessary to ensure
psychological safety, establish rapport, involve a psy-
chologist, and apply Article 225 of the Code of Criminal
Procedure of Ukraine? during interrogation in court (in
particular, at off-site hearings) in order to record testi-
mony in cases where there is a threat to life or health.
This ensures the quality of evidence in accordance with
the requirements of the current Code of Criminal Pro-
cedure of Ukraine and legislation. Yu.M. Chornous &
S.0. Vlasenko (2022) note that interrogation is a key
verbal investigative procedure that plays a primary
role in the pre-trial investigation process. This proce-
dure allows for the collection of necessary evidential
information; however, its effective conduct requires
consideration of specific tactical and psychological as-
pects. Interrogation is based on the application of vari-
ous tactical methods and their combinations, aimed at

I ! European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.
2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/show/4651-17.
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establishing constructive psychological rapport with
the individual and overcoming potential forms of inter-
ference with the investigation of criminal offences.

At the current stage of development of legislation,
theory and practice, interrogation is regarded as a mul-
tifaceted phenomenon with several key aspects. Firstly,
it is an investigative (detective) action, clearly regulat-
ed by the provisions of the Code of Criminal Procedure
of Ukraine'. Secondly, interrogation acts as a process of
information-gathering and cognitive activity, involving
the collection, clarification and assessment of data nec-
essary for the conduct of a criminal case. And finally, it
is a practical tool at the disposal of authorised persons
acting in accordance with the provisions of the Code of
Criminal Procedure of Ukraine to ensure proper evi-
dence-gathering and the achievement of the objectives
of criminal proceedings. In this context, both tactical
and psychological factors are taken into account during
the interrogation, as these are crucial for achieving ef-
fective results.

According to H.Yu. Nikitina-Dudikova (2020), the
concept of interrogation was developed as a verbal
investigative action requiring consideration of the
tactics involved in its conduct. In particular, empha-
sis was placed on tactical techniques and forensic rec-
ommendations aimed at establishing psychological
contact and obtaining important information from a
child victim. According to M.D. Denisovsky & T.A. Ro-
denko (2023), these processes - the establishment,
stabilisation and maintenance of psychological con-
tact - are among the most complex and multifacet-
ed processes in an investigator’s practice during the
conduct of investigative (detective) actions. This stage
plays a key role, as it forms the basis for the start of
a productive interview. Already at this stage, the in-
vestigator is forced to adapt to the specific situation
and various factors that often cannot be accurately
predicted or foreseen. Psychological contact involves
the investigator’s carefully planned, systematic and
purposeful activities, aimed at creating favourable
conditions for in-depth and effective communication
with the person being questioned. Its main objective
is to obtain complete and objective information that
is of significant importance for establishing the truth
within the framework of criminal proceedings. In her
study, S.I. Hrechana (2023) outlined the grounds for
conducting this type of interrogation, proposing a list
of “other circumstances” as a reason for its implemen-
tation. These include: 1) poor health, advanced age of
the person and other factors that may indicate risks
regarding the ability to give evidence during court pro-
ceedings; 2) long-term business trips, travel for work,
study or permanent residence outside Ukraine; 3) the
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person’s status as a foreign national, their permanent
residence abroad or presence in Ukraine without legal
grounds, with subsequent deportation from the coun-
try; 4) the person’s service in the Armed Forces of
Ukraine, as well as other categories of persons defined
by the Law of Ukraine “On the Status of War Veterans
and Guarantees of Their Social Protection”2

The aim of the study was to take into account the
specific features of crimes committed in the context of
armed conflict in order to ensure an adequate eviden-
tial basis in the investigation of war crimes and to im-
prove methodological approaches to the interrogation
of witnesses and victims in proceedings concerning
torture and the detention of civilians by the Russian
Armed Forces.

Materials and Methods

The research employed both general scientific and
specialised methods of scientific inquiry. Among the
general scientific methods, the following were used:
deduction, induction, analysis and systematisation.
Specialised methods included the empirical method,
statistical analysis, extrapolation, systems analysis,
idealisation and hypothesis formulation. The synergy
of these approaches enabled the creation of a compre-
hensive conceptual framework for the study, which
ensured the achievement of the set objective. Data was
extracted from the Unified State Register of Court De-
cisions covering the period from 2019 to 2026, specifi-
cally from the category of criminal cases, the section on
“Criminal Offences against Peace, the Security of Man-
kind and the International Legal Order”, and Article 438
(war crimes) of the Criminal Code of Ukraine®. Based on
the context of the terms “torture, detention of civilians,
witnesses”, 50 existing cases were identified, of which
24 were from 2025, 19 from 2024, 4 from 2023, and 3
from 2026. These chronological boundaries were cho-
sen because the current Russian-Ukrainian war began
on 20 February 2014 and escalated into a large-scale
invasion on 24 February 2022.

A systematic analysis has made it possible to jus-
tify the need to take into account the specific nature
of crimes committed in the context of armed conflict,
in order to improve methodological approaches to the
interrogating of witnesses and victims in proceedings
concerning torture and the detention of civilians by
the armed forces of the Russian Federation. Based on
the results of the analysis of empirical data, using the
scientific research method of extrapolation, it became
possible to analyse the key elements for developing
a methodology regarding the tactics of interrogating
victims and witnesses in proceedings concerning tor-
ture and the unlawful detention of civilians. Using a

! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/show/4651-17.
2 Law of Ukraine No. 3551-XII “On the Status of War Veterans, Guarantees of their Social Protection”. (1993, October). Retrieved from https://

zakon.rada.gov.ua/laws/show/3551-12#Text.

3 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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structural method, the stages of interrogating this cate-
gory of persons were identified and formulated.

The legal framework for this study comprises the
following acts of Ukrainian national legislation: the
Constitution of Ukraine?, the Criminal Code of Ukraine?,
the Code of Criminal Procedure of Ukraine?, as well as
international human rights instruments: the Conven-
tion for the Protection of Human Rights and Funda-
mental Freedoms* the Geneva Convention relative to
the Protection of Civilian Persons in Time of War®, the
Declaration on the Protection of All Persons from Tor-
ture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, adopted by UN General Assembly Res-
olution No. 3452 of 9 December 1975¢, and the website
of the General Prosecutor’s Office of Ukraine (n.d.).

This Article draws specifically on these sources, as
they govern social relations in the sphere of interrogat-
ing victims and witnesses in proceedings relating to
torture and the unlawful detention of civilians by the
Armed Forces of the Russian Federation. It is these reg-
ulatory acts that form the basic legal framework upon
which research is conducted to improve methodological
approachestotheinterrogating of witnessesand victims
of crimes committed in the context of armed conflict.

Results

The regulatory framework and the effectiveness of
pre-trial investigation bodies and the public pros-
ecutor’s office. In accordance with Article 4(1) of the
Geneva Convention relative to the Protection of Civilian
Persons in Time of War of 12 August 19497, the pro-
tection of this Convention applies to persons who, at
any time and under any circumstances in a situation of
conflict or occupation, find themselves under the au-
thority of a party to the conflict or an occupying pow-
er of which they are not nationals. In accordance with
paragraphs 1, 2 and 3 of Article 6 of this Convention,
its provisions shall come into force from the outset of
any conflict or occupation as defined in Article 27, par-
agraph 1, which emphasises that persons protected by
the Convention are entitled to respect for their person

https://zakon.rada.gov.ua/laws/show/995_154.

ua/laws/show/995_154.

8 Ibidem, 1949.

° Ibidem, 1949.
https://zakon.rada.gov.ua/laws/show/995_200.

ua/laws/show/995_154.

and honour in all circumstances®. They must always be
protected and treated humanely, ensuring that acts of
violence, intimidation, insult or public humiliation are
prevented. In accordance with Article 29 of the Con-
vention, a party to the conflict which has control over
protected persons is responsible for the conduct of its
representatives towards those persons. This does not
exempt representatives from their personal responsi-
bility for their actions®.

In accordance with Articles 31-32 of the Conven-
tion, it is prohibited to use any form of physical or
psychological coercion against protected persons, par-
ticularly for the purpose of obtaining information from
them or from third parties. Any acts likely to cause
physical suffering or result in the death of protected
persons under someone’s control are also prohibited.
This provision applies not only to murder, torture, cor-
poral punishment, mutilation or unjustified medical
and scientific experiments, but also to any other cruel
treatment by both military and civilian authorities. In
the preamble to the Additional Protocol of 8 June 1977
to the Geneva Conventions of 12 August 1949, relat-
ing to the protection of victims of international armed
conflicts (Protocol 1), the High Contracting Parties re-
affirm that the provisions of the Geneva Conventions
and of this Protocol shall apply in full, under all cir-
cumstances, to all persons under their protection. Arti-
cle 146 of the Convention obliges the High Contracting
Parties to enact the necessary laws to ensure effective
criminal sanctions against persons who commit or or-
der the commission of any grave breaches of this Con-
vention as defined in this Article'.

Article 1 of the Declaration on the Protection of
All Persons from Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, adopted by UN
General Assembly Resolution No. 3452 of 9 December
1975 (hereinafter referred to as the Declaration), it is
stated that torture is any act by which severe physical
or mental pain or suffering is intentionally inflicted on
a person'2, Such acts are committed by or at the insti-
gation of a public official for the purpose of obtaining

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

2 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/show/4651-17.

* European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004.
® Geneva Convention relative to the Protection of Civilian Persons in Time of War. (1949, August) Retrieved from

6 Resolution of the UN General Assembly No. 3452 “Declaration on the Protection of All Persons from Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment”. (1975, December). Retrieved from https://ips.ligazakon.net/document/MU75010R.
7 Geneva Convention Relative to the Protection of Civilian Persons in Time of War. (1949, August). Retrieved from https://zakon.rada.gov.

10 Additional Protocol to the Geneva Conventions relative to the Protection of Civilian Persons in Time of War. (1977, June). Retrieved from
1 Geneva Convention Relative to the Protection of Civilian Persons in Time of War. (1949, August). Retrieved from https://zakon.rada.gov.

12 Resolution of the UN General Assembly No. 3452 “Declaration on the Protection of All Persons from Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment”. (1975, December). Retrieved from https://ips.ligazakon.net/document/MU75010R.
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information or a confession from the person concerned
or from a third party, as punishment for acts committed
or suspected, or to intimidate the person concerned or
others. Article 2 of the Declaration emphasises that any
acts which may be classified as torture or other cruel,
inhuman or degrading forms of treatment or punish-
ment constitute an affront to human dignity!. Such acts
must be condemned as violations of the purposes of the
Charter of the United Nations, human rights and fun-
damental freedoms enshrined in the Universal Declara-
tion of Human Rights?

According to statistical data recorded by the Of-
fice of the Prosecutor General and summarised in Ta-
ble 1, the number of criminal offences committed by
the Russian Federation’s armed forces during the Rus-
sian Federation’s full-scale invasion of Ukraine under
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Article 438 of the Criminal Code of Ukraine?, committed
in violation of the laws and customs of war from 2022
to 2023, and Table 2, war crimes from 2024 to 2025,
since Article 438 of the Criminal Code of Ukraine has
borne the aforementioned title since 2004, amounts to
a total of 206,002. At the same time, criminal offences
during the aforementioned period in which individu-
als were served with a notice of suspicion under Arti-
cle 438 of the Criminal Code of Ukraine amounted to
344 cases, representing 0.16% of the total number of
criminal offences (Article 438 of the Code of Criminal
Procedure of Ukraine). Proceedings referred to court
(sub-paragraphs 2 and 3 of Article 283 of the Code of
Criminal Procedure of Ukraine) regarding criminal of-
fences involving war crimes for the specified years total
only 155, which constitutes 0.07%

Table 1. Comparison of the number of criminal offences involving violations
of the laws and customs of war (Article 438 of the Code of Criminal Procedure of Ukraine), 2022-2025

Years 2022 2023 Total
e e oot o el | cogwr | goows | 12131

Criminal offences in which individuals were served with a notice of suspicion 135 88 223
Where the location of the suspects is unknown 70 38 108

Due to the performance of procedural actions within the framework of international cooperation 0 0 0
Proceedings referred to court (sub-paragraphs 2, 3 _ofArticle 283 47 37 84

of the Code of Criminal Procedure of Ukraine)
With a bill of indictment 47 37 84
Criminal offences in which proceedings were closed 33 5 38
Source: compiled by the authors
Table 2. Comparison of the number of war crimes
(Article 438 of the Code of Criminal Procedure of Ukraine) for the years 2024-2025
Years 2024 2025 Total
e et raaing oo f e eandewsamsofwar | og700 | ssams | saenn

Criminal offences in which individuals were served with a notice of suspicion 64 57 121

Where the location of the suspects is unknown 30 29 59

Due to the performance of procedural actions within the framework of international cooperation 0 5 5
Proceedings referred to court (sub-paragraphs 2, 3 _of Article 283 46 25 71

of the Code of Criminal Procedure of Ukraine)
With a bill of indictment 46 25 71
Criminal offences in which proceedings were closed 7 0 7

Source: compiled by the authors

Thus, the effectiveness of the pre-trial investiga-
tion authorities and the prosecution service in carrying
out the tasks of criminal proceedings is extremely low.
Overall, war crimes, acts of aggression, crimes against
humanity and genocide, as well as military criminal
offences - the rise in which is directly linked to the
armed conflict - account for 41% of the total number
of criminal offences recorded in the country during the
relevant period of 2025. In particular, the total num-
ber of military criminal offences, which serves as an

indicator of the state of military crime, accounts for over
34% of the total number of registered criminal offenc-
es. These tasks entail ensuring prompt, comprehensive
and impartial investigations so that every person who
has committed a criminal offence is held accountable,
in accordance with the extent of their guilt. At the same
time, the possibility of unjustified procedural coercion
against any person must be ruled out, and all partici-
pants in criminal proceedings must be afforded appro-
priate procedural safeguards (Bogutsky, 2025).

! Resolution of the UN General Assembly No. 3452 “Declaration on the Protection of All Persons from Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment”. (1975, December). Retrieved from https://ips.ligazakon.net/document/MU75010R.

2 Universal Declaration of Human Rights. (1948, December) Retrieved from https://www.un.org/sites/un2.un.org/files/2021/03 /udhr.pdf.
3 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
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According to O. Dufeniuk (2022), the effectiveness
of tasks related to the documentation of war crimes de-
pends significantly on the application of a standardised
approach and the systematisation of procedural actions.
These actions are carried out taking into account inter-
national experience in investigating violations of inter-
national humanitarian law. Of particular importance is
the development of specialised methodological guide-
lines, which can be classified according to criteria such
as: the category of persons targeted by the attack; the
objectthat was attacked; the means used to carry out the
attack; the manner in which unlawful acts were commit-
ted against the victims; geographical location; as well
as compliance with the provisions of the Special Part of
the Criminal Code of Ukraine and other relevant factors.

One of the key mechanisms for securing evidence
in criminal proceedings is the thorough and effective
organisation of the interrogation of persons who have
suffered from war crimes caused by the armed ag-
gression of the Russian Federation. The main purpose
of the interrogation is to obtain objective information
from witnesses or direct victims of military actions; for
example, in Case No. 2025 of the Khortytskyi District
Court of Zaporizhzhia, six victims and three witnesses
were identified and interrogated, and as a result, the
court found the charges to be proven'. In such circum-
stances, interrogation must be conducted in accord-
ance with the provisions of criminal procedural law, in
compliance with the principles of forensic methodol-
ogy and taking into account the specific psychological
state of the aforementioned participants in the criminal
proceedings.

When conducting interrogation in criminal pro-
ceedings concerning crimes committed in the context
of an armed conflict, in particular those involving acts
of torture and the unlawful detention of civilians, the
investigator must take into account the specific nature
of this category of offences. For example, in the 2025
case of the Chernihiv District Court of Chernihiv Re-
gion, the guilt of the accused in committing a criminal
offence under Part 2 of Article 28 and Part 2 of Arti-
cle 438 of the Criminal Code of Ukraine? is confirmed by
the testimony of two victims interrogated in the court
session, as well as three witnesses. These statements,
gathered during the criminal proceedings at the time
of questioning and directly examined by the court, are
certified as proper and admissible evidence?.

This approach is key to ensuring that detailed,
consistent and substantive testimony is obtained from

gov.ua/Review/ 127424787,

court.gov.ua/Review/124852078.
3 Ibidem, 2025.

Ukrainian.pdf.

witnesses and victims. The tactics for interrogating vic-
tims and witnesses in proceedings concerning torture
and the unlawful detention of civilians involve the im-
plementation of distinct stages as set out in Appendix 1.
The tactics for interrogating witnesses and victims in
the context of investigating cases of unlawful imprison-
ment and the torture of civilians can be represented as
five stages.

Stage one - preparatory. Analysis of all available
materials, including medical reports (in accordance
with the Istanbul Protocol*), reports from human rights
organisations, previous statements from victims or
witnesses, CCTV footage and other accessible resourc-
es. Familiarisation with the personal files of the victim
or witness (where available), focusing on aspects of
vulnerability, previous injuries and psychological and
emotional state.

Planning the location and time: a safe and neutral
setting must be chosen. The room for conducting the
interview should be selected with both the safety and
comfort of the victim in mind. Standard police inter-
view rooms, which may be associated with coercion or
threats, should be avoided. The best option would be
a specially equipped room for working with victims, a
psychologist’s office, the office of a human rights organ-
isation, or another location that ensures confidential-
ity and a comfortable environment. No unauthorised
persons should be present in the room to avoid fears
of information being disclosed or of judgement. Allow
sufficient time; this may sometimes take several hours
or even several meetings. At the commencement of the
interrogation, explain to the victim that they have full
control over the process. Emphasise that they may stop
at any moment, take a break, or refuse to answer spe-
cific questions. Avoid rigid time constraints to foster a
conducive atmosphere for conversation. If the volume
of information is significant or the emotional topics are
complex, provide extra time or divide the process into
several sessions. Donotrush; allowing more time results
in higher quality and more detailed testimony. If the vic-
tim exhibits signs of severe stress, panic, or flashbacks,
the session must be paused or rescheduled. If neces-
sary, complex questions can be revisited later with the
support of a specialist psychologist (Pylypenko, 2022).

Forming the team is a crucial stage, where each
member must possess specific professional qualities
and skills: the investigator, in particular, must have
experience in investigating serious crimes, demon-
strating a deep understanding of the specifics of such

! Judgment of the Khortytskyi District Court of Zaporizhzhia in Case No. 337/4647/24. (2025, May). Retrieved from https://reyestr.court.

2 Judgment of the Chernihiv District Court of Chernihiv Region in Case No. 743/262/24. (2025, February). Retrieved from https://reyestr.

* Istanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment. (1999, August). Retrieved from https://ukraine.un.org/sites/default/files/2021-06/Istanbul%20Protocol%20in%20
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proceedings and the ability to work effectively under
highly complex conditions. An important aspect is the
ability to apply a trauma-informed approach, which
promotes a caring attitude towards victims, ensuring
their comfort during communication. In addition, it
is necessary to possess highly developed communi-
cation skills that allow one to establish contact with
different people and gather information effectively. Pa-
tience and the ability to show empathy are of particu-
lar importance, as they help to build trust and mutual
understanding with those involved in the process. An
additional advantage is specialised training in areas rel-
evant to such cases, which gives the investigator even
greater competence and confidence in performing their
duties. The psychologist plays a key role in assessing
the psychological state of the victim, providing support
during the interrogation, and advising investigators on
conversational tactics. Their contribution may be direct
(present during the interrogation) or indirect (observ-
ing via a one-way mirror). If the victim shows signs of
withdrawal or panic, the psychologist has the right to
intervene to suggest a break or a change of topic, in ac-
cordance with the principles of the Istanbul Protocol?,
ensuring access to professional psychological support
is essential for both victims and witnesses of torture,
as well as for members of the investigation team. Such
support is particularly important in situations involv-
ing significant emotional strain. The psychological as-
pect of the victims’ traumatic experiences must be tak-
en into account, as recounting the violence they have
endured may cause them to relive these events, creat-
ing a risk of their emotional state deteriorating. The
involvement of a qualified specialist helps to minimise
the negative impact of such experiences and prevent
the onset of crisis reactions. Furthermore, hearing such
testimonies is a challenging task for investigators as
well. A psychologist provides them with support, help-
ing to prevent professional burnout and avoid errors
linked to reduced emotional sensitivity or excessive
empathy. Thus, the involvement of a psychologist not
only improves the condition of the victims but also con-
tributes to the effective work of the investigative team
(Zlivkov & Lukomska et al., 2022). An interpreter may
be engaged if necessary, but it must be ensured that this
person is completely independent, qualified and well-
versed in both the relevant subject area and ethical con-
siderations. The involvement of relatives or acquaint-
ances for translation purposes is strictly prohibited.
A legal representative is mandatory in cases involving
minors or persons with partial or complete incapacity.
The victim’s lawyer is also entitled to participate in the
proceedings. Their presence is essential to ensure the
protection of the victim'’s rights and interests.
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The preparation of technical equipment is a criti-
cally important stage, where video and audio record-
ing tools play a significant role. These instruments
ensure not only an accurate record of the conversa-
tion but also help avoid the need for re-interrogation,
which can be traumatic for the participants. Modern
technology allows for the recording of an individual’s
emotional state and behaviour, while reducing the risk
of claims regarding potential influence or pressure
during the procedure. It should be noted that cameras
must be positioned correctly: they must provide a full
view of the situation and all present, yet without creat-
ing additional discomfort or stress for those involved.
Directing cameras directly at the face should be avoid-
ed. Particular attention should be paid to interviews
involving victims in cases concerning torture, violence
or unlawful detention. In such cases, it is extremely
important to preserve all details of the testimony in
such a way that they remain as convincing as possible
even after a considerable period of time. To this end,
international guidelines, such as the Istanbul Protocol,
recommend the simultaneous use of both video and
audio recording, as well as the mandatory preparation
of a written record. The use of a video camera allows
not only the content of the victim’s words to be record-
ed, but also their non-verbal cues of emotion, facial
expressions and tone of voice, which are often of key
importance in assessing the credibility and psycho-
logical state of the individual. Under the current Crim-
inal Procedure Code of Ukraine?, authorised officials,
namely the investigator or prosecutor, are empowered
to make video recordings of the interrogation process.
Consequently, such recordings become an integral part
of the criminal case file. Video recordings are particu-
larly significant in cases involving war crimes. As in-
vestigations into such proceedings can last for years,
the recordings help to preserve the testimony of key
figures - both victims and witnesses. Experience from
other countries convincingly demonstrates the impor-
tance of this approach. For example, in Georgia follow-
ing the 2008 war, authorities faced situations where
victims, long after the events, began to forget key de-
tails or were forced to relocate. In some cases, due to
the passage of time, witnesses were no longer able to
participate in proceedings for natural reasons, such
as death or loss of contact with them (OSCE, 2009).
In such circumstances, video recordings of interro-
gations serve as an indispensable source of evidence
and a guarantee of the preservation of data that may
be crucial for the fair administration of justice. Thus,
the recording of testimony using modern technology
is a vital element in ensuring the rule of law and the
protection of human rights at the international level.

! Istanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment. (1999, August). Retrieved from https://ukraine.un.org/sites/default/files/2021-06/Istanbul%20Protocol%20in%20

Ukrainian.pdf.

2 Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/show/4651-17.
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Physical comfort involves creating a comfortable
environment that promote a person’s comfort and
peace of mind. This includes providing a comforta-
ble chair, an optimal temperature, and the absence of
unnecessary noise. It is also important to inform the
victim in advance of the location of the toilet, provide
access to drinking water, and, in the case of lengthy in-
terviews, ensure that meals are available. All of this is
aimed at ensuring that the victim feels cared for and
understands that their well-being is a priority during
the investigation.

Stage two - commencement of interrogation
and establishment of contact. The start and explana-
tion of procedures (1) should be organised as follows:

Im introduction (first name, middle name, surname,
position), as well as an introduction to the specialists
present (psychologist, interpreter or other partici-
pants);

Im clearly stating the purpose of the interrogation - to
obtain information to bring those responsible to justice;

Im a step-by-step explanation of the audio and vid-
eo recording procedure, explaining its importance, and
outlining the group of people who will have access to
the recordings;

I informing the victim or witness of their rights:
the right to refuse to testify against themselves or their
relatives, the right to legal assistance, access to medical
or psychological support, and the right to take a break
at any time;

I obtaining written consent to conduct the inter-
view and record the information, having first provided
comprehensive information about their rights. If the in-
terrogation concerns a minor, ensure that the consent
of their legal representative is obtained.

Building trust and ensuring a sense of safety during
communication (2) is an extremely important aspect,
particularly when working with victims or emotionally
vulnerable people. To achieve this, several key recom-
mendations must be followed:

Imadopt an empathetic approach in communication.
This may include using encouraging and supportive
phrases, such as “I understand how difficult it may be
to discuss this right now”. Such words are intended not
only to lower psychological barriers but also to demon-
strate genuine empathy, which helps to create an at-
mosphere of trust;

Im always show respect for the person speaking,
completely avoiding any signs of judgement or doubt
regarding their words. It is particularly important to
emphasise the significance of the victim’s testimony, as
this allows to feel their own worth and importance in
the situation that has occurred. This approach will help
strengthen the person’s confidence in the correctness
of their decision to speak about the problem;

Im it is necessary to closely monitor the person’s
emotional state throughout the conversation. This task
must be carried out by both the psychologist and the

investigator, who should carefully observe for any signs
of anxiety or emotional overload. Through body lan-
guage, intense crying, trembling, panic attacks or signs
of dissociation, a person may signal that they need im-
mediate help or a break to regain their emotional bal-
ance. In such cases, it is advisable to immediately stop
discussing difficult topics and switch to neutral ques-
tions, or postpone difficult conversations until a later
time. It is absolutely unacceptable to apply pressure or
demand that the person ‘pull themselves together’, as
this may not only worsen the victim’s mental state but
also seriously undermine their trust in the investiga-
tion process;

W it is important to support the person in practical
ways: offer water, ask if they need a break or medical
assistance. To reduce stress, the use of sedatives may be
considered, but only on the advice of a doctor and pref-
erably before the interview begins. This is particularly
relevant in cases where the person is in a state of se-
vere nervous tension and requires additional support.
Overall, creating a safe space and paying close attention
to the person’s emotional needs not only facilitates suc-
cessful communication but also helps prevent potential
psychological trauma during the interaction.

Stage three - main interrogation stage (infor-
mation gathering). Begin with general questions and
an informal account of the circumstances, allowing the
victim to speak freely (1). At this stage, it is important
to establish an atmosphere of trust. The investigator
should explain that the aim is to establish the truth,
ensure justice and bring those responsible to account,
rather than to force the victim to relive their pain. To
this end, it is advisable to begin with friendly and neu-
tral phrases, such as: “Please tell everything that hap-
pened to you, starting from (specify a specific moment,
for example, the arrest), exactly as you remember it.
Take your time”.

Subsequently, sufficient time must be allowed for a
free account of the circumstances without unnecessary
interruptions. Active listening techniques will be key:
ensuring a comfortable pace of conversation for the
victim, demonstrating patience, attention and empathy
both through verbal communication and non-verbally.
Avoid expressing doubt about the speaker’s words, as
well as showing visible shock or judgement, as this may
complicate further communication and cause the speak-
er to become more withdrawn. Itis recommended to ask
open-ended questions that encourage the victim to pro-
vide detailed answers, such as: “Could you describe the
circumstances of what happened in more detail?” Lead-
ing questions must be avoided, for example: “Were you
subjected to electric shocks?”, as such questions may
negatively affect the accuracy of memories. In accord-
ance with the provisions of the Istanbul Protocol, the
use of leading questions should be completely excluded
to ensure the most objective and unbiased account of
the facts regarding torture or unlawful detention. This
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approach facilitates the collection of reliable informa-
tion and protects the victim from re-traumatisation.

To simplify the process of reconstructing events, it
is advisable to use diagrams, maps and images of the
locations where they took place. Such visual aids help
to organise information and reduce the fragmentation
of memories. Practice shows that these tools help the
victim to better recall the details of their experience,
and enable investigators to obtain more accurate and
complete testimony (Dragan, 2024). For example, a
detailed map of the area on which the victim can mark
specific places of detention, torture or any other impor-
tant points, such as the locations of events related to
their experience, as well as a diagram of the premises
where they were held, can help recall additional details
or memories of the events; for instance, in the 2025
case of the Chernihiv District Court in Chernihiv Region,
where, according to the victims’ testimony, they were
repeatedly moved to different places of detention.

Using techniques that take traumatic experiences
into account (2):

Im avoid pressure and conflict. Do not force a per-
son to share their most painful memories if they are not
ready to do so;

Im pay attention to sensory details. It is worth find-
ing out what the person saw, heard, felt physically, and
what smells or tastes they remember. This will help to
better reconstruct the events, but at the same time may
trigger difficult emotional experiences. Questions such
as: “What did you feel at that moment?”, “What sounds
could you hear?”, “What was around you?” may be par-
ticularly relevant;

Im following the chronological order of events helps
to structure memories, but it is important to allow the
person to deviate from this sequence if it helps to de-
scribe the circumstances more accurately (Strok, 2022);

Im examining the context leading up to the eventis a
crucial step. It is important to understand the circum-
stances that preceded the situation of captivity, as this
allows for a deeper understanding of how events un-
folded (Hrechana, 2023);

Im a detailed description of the conditions of deten-
tion is essential. The parameters of the premises must
be recorded: dimensions, lighting, temperature, sani-
tary and hygiene conditions (in particular the condition
of sanitary facilities and access to water), the presence
of everyday items (for example, beds or facilities for
rest), meal arrangements, access to fresh air and nat-
ural light, the opportunity to communicate with other
people, as well as the presence of technical surveillance
or security equipment.
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For example, in a 2025 case heard by the Balakli-
ya District Court of Kharkiv Region, civilians were held
in cells of a former temporary detention centre locat-
ed on the ground floor of the building housing Police
Station No. 1 of the Izium District Police Department of
the Main Directorate of the National Police in Kharkiv
Region. The victim was held in inhumane conditions,
which could be regarded as offensive and degrading
treatment. The cells were completely devoid of furni-
ture, no hygiene products were provided, and access
to toilets was prohibited. This forced people to relieve
themselves directly within the detention premises.
Food and water were provided in minimal quantities
and at long intervals. Prisoners were held without ac-
cess to fresh air, and no medical assistance was provid-
ed to them following the use of physical violence?.

A detailed investigation into acts of torture and
cases of unlawful detention requires an extremely me-
ticulous approach to the collection and documentation
of information (3). This is a complex process that en-
compasses several key aspects and demands prudence,
objectivity and accuracy.

First and foremost, it is necessary to clarify as
fully as possible all specific actions that were carried
out against the victim or took place in their immedi-
ate presence. In this context, it is important to record
every detail that may be significant: the position of the
victim’s body during various episodes of violence, the
instruments used, the methods of influence, as well as
the parts of the body targeted by the abuse. For exam-
ple, in the village of Obukhiv, Vyshhorod District, Kyiv
Region, during the occupation by Russian Federation
military personnel, a civilian wearing civilian cloth-
ing who was protected by international humanitarian
law - which prohibits attacks on such persons - was
unlawfully deprived of her liberty. A Russian service-
man struck her in the face with the butt of an AK-74
assault rifle and then subjected her to a forced interro-
gation. He then struck the victim in the right thigh with
the rifle, with the bayonet attached, and continuously
beat her body and head with the butt of the weapon for
10-15 minutes. As a result of these actions, the civil-
ian sustained bodily injuries: deep open wounds to the
right thigh and the area of the left shoulder joint, and
numerous bruises all over her body. This caused severe
bleeding, significant physical pain, and psychological
and emotional distress®. When interviewing individu-
als who have survived such traumatic events, particu-
lar attention should be paid to tact and to avoiding re-
petitive questions, especially if answers to them have
already been obtained previously. However, should it

! Judgment of the Chernihiv District Court of Chernihiv Region in Case No. 748/2577/24. (2025, May). Retrieved from https://reyestr.court.

gov.ua/Review/127524899.

2 Judgment of the Balakliysky District Court of Kharkiv Region in Case No. 610/1715/24. (2025, December). Retrieved from https://reyestr.

court.gov.ua/Review/132801900.

3 Judgment of the Ivankivskyi District Court of Kyiv Region in Case No. 366/1631/25. (2025, December). Retrieved from https://reyestr.

court.gov.ua/Review/132885340.
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be necessary to seek further clarification or gather ad-
ditional facts, the utmost professionalism and caution
must be exercised. This applies particularly to ques-
tions about moments that may re-enact scenes in the
victims’ memories, which could cause them psycho-
logical trauma or exacerbate existing trauma (Hrydko-
vets et al., 2024);

When recording statements, it is advisable to care-
fully note the personal characteristics of individuals
who may have been involved in unlawful acts. This in-
cludes aspects such as their appearance (distinguish-
ing features, height, build, clothing), the specific tone
of their voice and manner of speaking, as well as other
notable features. If the suspects stated their names or
nicknames, or if this information became known in any
other way, it is particularly important to record it. Fur-
thermore, details regarding the perpetrators’ appear-
ance are significant: the cut or style of their clothing,
their behaviour during the events, the level of aggres-
sion, or conversely, a certain degree of control over their
actions. Nor should the content of conversations be-
tween these individuals be overlooked. Words, phrases
or characteristic expressions they used, particularly if
spoken in a specific language or slang, may be key to the
subsequent identification of the perpetrators.

A particular and extremely important task is to
establish the chronology of events. In this context, it
is necessary to determine with the utmost precision
the duration of each specific act or episode of violence,
as well as the frequency with which they occurred -
whether the events took place hourly, daily, or at spe-
cific intervals over the course of weeks. This approach
allows for the creation of a structured and coherent
picture of the nature and extent of the victim’s suf-
fering. Furthermore, it helps to identify the intensity
and regularity of the perpetrators’ actions and to de-
termine whether they were systematic in nature. A
comprehensive approach to collecting such data is key
to a productive investigation and makes an important
contribution to ensuring justice and fairness. For ex-
ample, in 2024, the Suvorovsky District Court of Odesa
considered a case in which the sequence of events con-
sisted of luring the victim to a prearranged location,
abduction, imprisonment and torture. According to
the victim’s testimony, on 12 March 2022, he received
a call from an unknown number from a local activist
who had previously been a retired blogger. He suggest-
ed meeting at 17:00 near the bus station in the town of
Kakhovka. Upon arriving at the location, the journalist
was seized by Russian military personnel due to his
pro-Ukrainian stance as a journalist for the Kherson
regional newspaper “Novy Den”, who had not taken
part in hostilities but found himself under the control

of the occupying authorities during the conflict. Rus-
sian Federation soldiers, carrying out their command-
er’s orders, arrived at the bus station in the town of
Kakhovka at 17:00 that same day. Using physical force
against the journalist, they pinned him to the ground,
handcuffed him and forcibly placed him in a vehicle.
The detained journalist was then taken to the Kakhov-
ka District Police Department of the Main Directorate
of the National Police in the Kherson region, where
the victim was searched on the premises whilst being
threatened with death. He was struck numerous times
on the legs and torso with the butt of a weapon. These
actions violated paragraph “b” of Article 3 of the Con-
vention against the Taking of Hostages!. In a cold room,
the journalist was handcuffed to a radiator, held in con-
ditions that were physically debilitating due to a lack
of food and water, until 20 March 2022. During this pe-
riod, he was forced to perform actions against his will.
He was deprived of the opportunity to leave the prem-
ises, despite his unwillingness to remain there. He was
thus unlawfully detained (imprisoned), with the aim of
obstructing his professional activities as a journalist.
These actions constitute a violation of paragraph “a” of
Article 3 of the Convention, which prohibits inhuman
or degrading treatment?.

Particular attention must be paid to the acts com-
mitted and their consequences for the victim’s phys-
ical and psychological condition. It is necessary to
clarify the nature and severity of the bodily injuries
sustained, such as bruises, wounds, fractures, etc. In
addition to physical injuries, it is advisable to assess
the victim’s subjective perception of pain, as well as
to document the presence of psychotraumatic mani-
festations, which may include fear, anxiety or humil-
iation. It is particularly important to pay attention to
any physiological reactions of the body to the violence
experienced, which may range from nausea or loss of
consciousness to temporary loss of speech or spatial
orientation. If the victim received medical assistance,
itis necessary to note the extent of such assistance, the
circumstances under which it was provided, and the
persons who provided it, specifying the time. For ex-
ample, in 2025, the Balakliya District Court of Kharkiv
Region heard a case in which a civilian who had been
unlawfully detained was held in conditions that fell
under the definition of degrading and cruel treatment,
as a result of which they developed post-traumatic
stress disorder. The detention facility was devoid of
furniture, lacked hygiene facilities, and access to toi-
lets was prohibited, forcing detainees to relieve them-
selves directly in their place of confinement. Food and
water were provided in minimal quantities and with
significant delays. The detainee was not allowed to

! Judgment of the Suvorovsky District Court of Odesa in Case No. 523/224/23. (2024, March). Retrieved from https://reyestr.court.gov.ua/

Review/117988682.
2 Ibidem, 2024.
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go outside, and no medical assistance was provided
following the use of physical violence. As a result, the
victim began to show signs of post-traumatic stress
disorder. This disorder arose as a result of unlawful
actions by Russian military personnel, which consist-
ed of unlawful detention, confinement in a cell, the use
of physical and psychological violence, and being held
in inhumane conditions during the period from 18
April 2022 to 28 April 2022

It is equally important to carefully document all
verbal expressions or threats made by the perpetra-
tors. These include, in particular, threats of violence
or murder, abusive language or humiliating remarks.
It is important not only to record the content of such
statements, but also to describe their context, emo-
tional tone and the victim’s reaction to the statements
made. Furthermore, note the frequency of such state-
ments and their specific recipients, whether an indi-
vidual or a group of people. For example, in 2026, the
Khadzhibeyskyi District Court of Odesa considered
a case involving not only the unlawful detention and
torture of a civilian but also threats to kill the civilian
and his family. The events took place in occupied Kher-
son; during the unlawful detention, Russian military
personnel forcibly held the civilian in a fixed seated
position with their hands bound by plastic zip-ties. Un-
der orders, the victim was systematically subjected to
brutal treatment, including beatings with hands, feet,
and rifle butts to the torso, head, and legs. As a result,
the civilian repeatedly lost consciousness. Automatic
weapons were also pointed at him to simulate an ex-
ecution. An unidentified Russian soldier fired twice
near the victim’s head, accompanying this with threats
to kill both the civilian himself and his family - his wife
and child. These actions caused severe mental and psy-
chological suffering to the victim?.

Finally, it is necessary to obtain information re-
garding the possible motives or objectives of the per-
petrators’ actions. In particular, it should be ascer-
tained whether these actions were intended to obtain
information, demonstrate power, impose punishment,
tighten control over the victim, or whether they were
accompanied by elements of entertainment, sadism or
humiliation. For example, in 2025, the Chernihiv Dis-
trict Court of Chernihiv Region considered a case that
occurred during the Russian Federation’s occupation of
the Ukrainian village of Desnyanka in Chernihiv Region,
where three male civilians were detained with the aim
of obtaining information about individuals collaborat-
ing with the Armed Forces of Ukraine and passing on
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data regarding the location of Russian military person-
nel and equipment within the village. After transport-
ing the victims to a farmstead not identified by the in-
vestigation, a group of unidentified servicemen of the
Russian Armed Forces forced them out of the vehicle.
Threatening to use weapons, the perpetrators pulled
hoods over the victims’ faces, covering their eyes. The
victims were subsequently led into the courtyard of a
neighbouring property, forced to lie face down on the
asphalt surface of the courtyard and spread their arms
wide apart. On the premises of this courtyard, uniden-
tified servicemen of the Russian Armed Forces, acting
with full awareness of the unlawfulness of their actions,
used physical force against the victims. For approxi-
mately two hours, the perpetrators struck the three de-
tained civilians repeatedly with a metal sledgehammer
all over their bodies - from head to toe - causing them
severe physical pain and suffering. Afterwards, the vic-
tims were placed in a cellar, where they remained until
the following morning?.

It is also important to determine whether these
actions were discriminatory in nature; for example, if
they were directed against individuals on the grounds
of their ethnicity, religious beliefs, gender identity or
other characteristics. Analysing these factors will con-
tribute to a comprehensive understanding of the cir-
cumstances of the offence and ensure justice is done.
For example, in 2025, the Makariv District Court of
Kyiv Region heard a case concerning discrimination on
the grounds of national self-determination and identi-
ty. During the Russian Federation’s occupation of the
village of Havronshchyna in the Makariv Amalgamated
Territorial Community of the Bucha District, a civilian
was subjected to physical and psychological abuse due
to his pro-Ukrainian stance. During a search of the ci-
vilian, a security guard at a golf club, Russian military
personnel discovered a mobile phone in which a con-
versation between the civilian and his sister was found
in a messaging app. In the conversation, he expressed
his pro-Ukrainian position. Russian military personnel
subjected the civilian to physical abuse. Subsequently,
after approximately 2-3 minutes, in order to spare the
civilian’s life, they dug him out of the ground, tied him
to a tree and held him for two days with his hands, feet
and eyes bound, not allowing him to leave the location.
In doing so, they deprived him of the ability to meet his
basic needs for food, water, personal hygiene and pro-
tection from harsh weather conditions, which consti-
tuted cruel treatment of a civilian. He was then placed
in a pit dug in the ground, where he was also forcibly

! Judgment of the Balakliya District Court of Kharkiv Region in Case No. 610/1715/24. (2025, December). Retrieved from https://reyestr.

court.gov.ua/Review/132801900.

2 Judgment of the Khadzhibeyskyi District Court of the city of Odesa Case No.521/14869/23. (2026, January). Retrieved from https://reyestr.

court.gov.ua/Review/133106441.

3 Judgment of the Chernihiv District Court of Chernihiv Region in Case No. 748/2577/24. (2025, May). Retrieved from https://reyestr.court.

gov.ua/Review/127524899.
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detained without the ability to leave the site or meet
his basic needs’.

Addressing inconsistencies and gaps in the percep-
tion and recollection of traumatic events is a key aspect
of analysing victims’ testimonies and statements (4).
The human psyche often employs defence mechanisms,
such as the repression of memories or the fragmen-
tary reconstruction of experiences, which can affect
the quality and completeness of the information pro-
vided. As a result, victims’ testimonies often take on a
fragmentary, inconsistent or even partially incomplete
character. Experiences of physical violence, sexual of-
fences, or situations of helplessness and uncertainty
often lead to a loss of control over what was happen-
ing, which significantly complicates the process of com-
prehending and integrating these events into memory.
In view of this, it is not advisable to highlight possible
contradictions or gaps in the victim’s initial account of
events, as such characteristics naturally arise from the
specific nature of psychologically traumatic situations.

Clarifying questions should only be used after the
victim or witness has shared their account of the expe-
rience in a free and as detailed a manner as possible.
The main purpose of such questions is to ensure the
elaboration and clarification of information already
received, whilst avoiding any pressure, the imposi-
tion of new circumstances, or the creation of false as-
sumptions. The wording of questions should be based
solely on what the victim or witness has said, remain-
ing neutral and polite in both language and tone. For
example, if a witness mentioned that it was cold dur-
ing the events described, one might ask: “Could you
clarify how you experienced this cold?”. Oy, if a blow
is mentioned, it would be appropriate to ask: “Could
you describe in more detail exactly where the blow was
struck and with what object?”. This method of struc-
turing questions is designed to elicit the most accurate
and comprehensive information possible. It also helps
to minimise psychological pressure on witnesses or
victims during questioning and facilitates the recon-
struction of a clear sequence of events, even in com-
plex and traumatic circumstances.

During interrogation, it is particularly important to
adhere to the principle of avoiding leading statements
or questions that might contain assumptions or prompt
the interviewee to give a specific answer. Such ques-
tions not only undermine the reliability of the informa-
tion obtained, but may also cause further psychological
harm to the victim or witness. For example, a question
such as: “Did the attacker hit you on the back with a
stick?” is problematic, as it implies a specific method of
violence. Such an approach may inadvertently distort
the person’s recollection of the event or create a false
impression of what happened. Instead, it is better to

use open-ended questions, which allow the person to
describe the circumstances of the incident freely and
in their own words. For example, it is advisable to ask:
“How exactly were you injured in the back?” Using such
questions not only allows for obtaining more detailed
and truthful information, but also reduces the risk of
influencing the perception of the testimony (GSU of the
Ministry of Internal Affairs of Ukraine, 2025). This helps
to ensure maximum objectivity and accuracy when re-
cording the facts, leaving minimal scope for bias or the
influence of external factors.

Stage four - concluding the interrogation pro-
cess. This part of the interrogation is aimed at ensuring
the maximum effectiveness of the process, creating a
comfortable environment for the interviewee, and pro-
viding further support after the interrogation has con-
cluded. The first step is to provide an opportunity for
additional information and clarifications (1). It is rec-
ommended to use neutral, open-ended phrasing that
encourages a more detailed account without pressure.
For example, one might ask if there is anything impor-
tant that has been overlooked, or if the person wishes
to add or clarify any details. This approach facilitates a
deeper and more accurate account of the circumstanc-
es, helping to avoid the possible omission of key facts.
Furthermore, it helps to create an atmosphere in which
the victim or witness feels in control of the situation
and psychologically safe whilst giving evidence.

Organisation of support measures (2):

W involves ensuring immediate access to resources
and professional assistance following the conclusion of
the interrogation. In particular, specialists in psycholo-
gy or medicine should be engaged to respond promptly
to the needs of those affected;

W providing contact details for institutions and
organisations that provide legal, psychological, med-
ical or social support to victims of torture. This ap-
proach guarantees comprehensive protection and fa-
cilitates the rehabilitation of individuals in difficult life
situations.

Stage five - post-interrogation. When drafting
the protocol, it is essential to ensure the highest pos-
sible accuracy, detail and objectivity, avoiding over-
simplifications, generalisations or distortions of infor-
mation. The document must reflect all the important
details necessary to reconstruct the events and con-
duct a subsequent legal assessment. In particular, the
protocol should include a description of the circum-
stances, the behaviour of individuals, the conditions
of detention, the nature and consequences of the use
of violence, as well as the statements of those involved
in the events. Once the protocol has been finalised,
the victim or witness should be given the opportu-
nity to review its contents and make comments or

I ! Judgment of the Makarivskyi District Court of Kyiv Region in Case No.370/2058/22. (2025, May). Retrieved from https://reyestr.court.gov.

ua/Review/127640506.
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clarifications, which must be duly recorded in the doc-
ument (Dragan, 2024).

The decision on whether to conduct further inter-
rogations should be considered in the context of mini-
mising the negative impact on victims. One of the main
objectives is to prevent situations where a person is
forced to recount traumatic events time and time again.
Repeated interrogations can exacerbate psychological
trauma, so it is particularly important to ensure that all
necessary and relevant information is obtained during
the first interview. Questions should be formulated in
such a way as to gather as much information as possi-
ble, both regarding the specific crime and the broader
context of the situation (conditions of detention, infor-
mation about other individuals who were also detained,
details of possible accomplices and the circumstances
of the crime). The record should note even those de-
tails which, at first glance, appear peripheral to the
current investigation but may play an important role in
establishing the full picture of a war crime (Glovyuk et
al, 2022). For example, victims’ references to other de-
tainees or descriptions of guards may become signifi-
cant evidence in other proceedings, including interna-
tional ones. Ensuring such comprehensiveness helps
minimise the need for re-interrogated of victims by
different law enforcement agencies, which is important
for preventing secondary victimisation. In this context,
coordination between investigators and prosecutors
dealing with different episodes of war crimes becomes
critical. It is necessary to identify in which cases the
same person appears as a witness or a victim, and to
make maximum use of already documented testimony.
European practice regards such measures as an inte-
gral part of victim protection: the state is obliged to en-
sure their effective participation in the justice process,
to protect them from re-traumatisation, intimidation or
retaliation by perpetrators, and to provide support for
the recovery process (Popov & Poyedynok, 2024).

Providing support to the victim is an extremely im-
portant stage in the process of assisting a person who
is in a difficult life situation. Once the interrogation has
concluded, the victim must be provided with all forms
of support that may be necessary for their recovery, in
particular psychological support to help reduce emo-
tional stress, and medical care aimed at improving their
physical condition. This approach not only helps the
victim feel cared for and supported, but also contrib-
utes to the overall process of their rehabilitation and
return to a normal rhythm of life.

Ensuring the safety of victims of crime, as well as
witnesses, is one of the key tasks of law enforcement
agencies during the investigation. It is crucial to take
measures that minimise the risk of psychological pres-
sure or threats of external influence. This is particularly
relevant in cases where crimes have been committed by
military personnel of the Russian Federation or other
associated entities. In such situations, victims may fear
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persecution, reprisals or other forms of pressure from
perpetrators, who often remain at large. This problem
is particularly acute for residents of temporarily occu-
pied territories or other vulnerable groups. One of the
key priorities is ensuring the confidentiality of victims’
personal data to prevent its unauthorised disclosure. In
high-risk situations, procedural mechanisms for pro-
tecting information may be implemented. For example,
to preserve anonymity, pseudonyms may be used in doc-
umentation, closed court hearings may be held, or other
special measures may be employed (Solovyova, 2025).
Such measures enhance the safety of victims and create
conditions for their comfortable cooperation with the in-
vestigation. The state has a duty to ensure both the physi-
cal and psychological safety of victims of crime, witness-
es and their family members. This includes protection
from any form of pressure, threats or violence. In fulfill-
ing this duty, the investigator, together with the prosecu-
tor, must conduct a thorough analysis of potential risks
to victims and those around them. If a risk is identified,
appropriate security measures must be initiated. These
may include providing physical protection, changing the
person’s place of residence, or enrolling them in a state
witness protection programme. At the same time, all
proposed actions must be agreed with the person un-
der protection to ensure they feel in control of the situ-
ation. Guaranteeing safety is not only a practical aspect
of law enforcement work but also an ethical obligation
towards victims, demonstrating care for their needs and
strengthening public trust in the justice system. Provid-
ing the necessary conditions for a sense of security rein-
forces victims’ conviction that the state puts their inter-
ests firstand acts solely with the aim of restoring justice.

Discussion

An investigator conducting an interrogation in cer-
tain circumstances must possess not only theoretical
knowledge but also practical experience of working
with people who have experienced traumatic events
and are under stress. When interrogating witnesses
and victims, it is essential to adhere to internation-
al human rights standards, ensuring compliance with
the principles of legality, humanity, justice, respect for
the dignity and honour of the individual, as well as the
avoidance and prevention of any form of coercion. Fur-
thermore, it is important to create conditions to ensure
the safety and confidentiality of witnesses and victims
so that they can feel at ease and open during investi-
gative proceedings (Zhovtyuk, 2024). The researcher’s
conclusions are entirely appropriate; the presence of
outsiders during questioning is unacceptable in order
to prevent fear regarding the possibility of information
being disclosed or of condemnation. Taking safety and
comfort into account during the interrogation gives the
victim a sense of security and confidence, which facili-
tates the provision of important information necessary
for an objective investigation.
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This position is also expressed by S.I. Hrecha-
na (2023), who emphasises that during the interroga-
tion of a person in accordance with Article 225 of the
Code of Criminal Procedure of Ukraine! the investiga-
tor or judge must take into account their difficult life
circumstances, psychological or other vulnerable state,
caused, in particular, by the commission of a criminal
offence. In this regard, it is necessary to apply a spe-
cial, psychologically sound approach to communicating
with such a person. The author’s assertion is consist-
ent with the results of the analysis conducted above:
during interrogation, particular attention must be paid
to preventing any form of coercion or pressure. V. Shy-
mko (2024) focuses on the use of linguistic indicators,
particularly lexical and syntactic characteristics of
texts, such as social media posts or self-reports. Para-
linguistic features, in particular prosody, intonation
and speech rhythm, have been studied less actively, de-
spite their proven predictive significance. Most often,
attention has been paid to personality traits such as ex-
traversion and neuroticism, whilst agreeableness and
conscientiousness have remained under-researched.
At the same time, there is a trend towards integrating
artificial intelligence into the development of person-
ality questionnaires. The conclusions of this research-
er, taking into account the results of this study, can be
considered from another perspective, namely the use of
active listening techniques, in particular demonstrating
genuine attention to the interlocutor’s words and es-
tablishing a comfortable rhythm of conversation, whilst
avoiding any coercion that might force a person to re-
live their pain. It is essential to refrain from expressing
doubts about their testimony, as well as to avoid visible
reactions of shock or judgement, so as not to compli-
cate further interaction or shut down the interlocutor.
Particular attention should be paid to sensory details:
exactly what the person saw, heard, physically felt, and
which smells or tastes they remember. Questions such
as: “What did you feel at that moment?”, “What was
around you?”, “What sounds did you hear?” may be
important. This will help to reconstruct the events in
greater detail. No details relating to conditions of de-
tention, instances of physical or psychological violence,
or their frequency and duration should be overlooked.

According to V.M. Pletenets (2022), preparation
for interrogation is a key prerequisite for conducting
it effectively and to a high standard. A lack of proper
preparation significantly complicates, and sometimes
even prevents, the achievement of the main objectives
of the interrogation, in particular, obtaining sufficient
and substantiated information about the circumstances
of the commission of a criminal offence and ensuring its
proper legal assessment. At the same time, this creates
difficulties in minimising the risks of psychological trau-
ma to the person being questioned, who may be forced

to recount events of a tragic, violent or sexual nature.
Such cases quite often accompany the relevant offences
and, under martial law, have become significantly more
frequent in the territories of Ukraine occupied by the
Armed Forces of the Russian Federation. This research-
er’s assertions are valid, but it is also advisable to pay
attention to the physical comfort of those being interro-
gated, which involves creating comfortable conditions:
a comfortable chair, an optimal temperature, and the
absence of unnecessary noise. It is important to inform
them in advance of the location of the toilet, to provide
water and, if necessary, the opportunity to eat during
lengthy interrogations.

According to M.V. Lepei (2024), a critical compo-
nent of preparing for an interrogation is ascertaining
the personal interest of the interviewee in achiev-
ing specific outcomes in the case. It is also necessary
to determine the nature of the relationships between
participants using a structured scheme: witness and
suspect, victim and suspect, victim and witness, or sus-
pect and another accomplice. According to 0.M. Pasko
& V.V. Horoshko (2022), the investigator’s commu-
nicative readiness during the conduct of investigative
(detective) actions is of paramount importance. This
aspect is viewed as a complex state that influences the
investigator’s ability to engage in effective social inter-
action. Particular attention is paid to the importance of
ensuring an adequate level of communicative readiness
during the conduct of investigative (detective) actions.
In turn, the scholar L.A. Strok (2022) rightly emphasises
the importance of structuring questions to the victim in
such a way that they follow logically from one another.
Each subsequent question must be linked to the previ-
ous one, creating a coherent and interconnected chain.
This allows for a comprehensive reconstruction of the
events as perceived by the interviewee as an eyewit-
ness. This method facilitates the obtaining of the most
complete answers, ensuring an accurate reconstruction
of the situation. According to O. Chernovsky (2018),
the incorrect choice of interrogation method by an in-
vestigator or prosecutor, as well as the disregard of the
psychological characteristics of the person being ques-
tioned, lead to delays in the pre-trial and judicial inves-
tigation process. According to 0.V. Fedorchuk (2020),
the tactical conditions under which an interrogation is
conducted directly affect its effectiveness and require
special attention. Focus is placed on the potential con-
sequences arising from investigative errors made dur-
ing the interrogation. Interrogation is the most common
method of obtaining information; however, it remains
one of the most complex and responsible investigative
(detective) actions, requiring not only deep theoretical
knowledge but also high-level practical skills.

The analysis conducted reveals that the interro-
gation of witnesses and victims requires a thorough

I ! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/show/4651-17.
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professional approach, encompassing a high level of
general and professional competence, as well as an
understanding of human psychology, which plays a
key role in establishing the veracity of the testimony
obtained. The optimal way to organise a witness inter-
view is to divide it into several separate stages. Such a
methodological approach not only helps to structure
the interview process but also ensures more effective
information gathering. This allows the investigator to
combine the advantages of various questioning tech-
niques and creates the conditions for obtaining the
most detailed and reliable testimony. Furthermore, this
method minimises the risk of a significant decline in
the quality of verbal communication, whilst maintain-
ing the participants’ focus on the details of each episode
under discussion.

According to V. Osmolyan (2024), the accuracy of
conveying information about a criminal offence de-
pends to a large extent on the witness’s ability to ar-
ticulate their thoughts clearly. However, even with a
high level of linguistic proficiency, there may be a dis-
crepancy between what the witness meant and how
they expressed it to the investigator (detective). Such
distortions often arise due to the overly rapid pace of
interrogation or difficulties in choosing the right words.
Sometimes investigators (detectives) mistakenly inter-
pret the slow pace of a witness’s answers - where the
witness ponders their words and pauses whilst giv-
ing evidence - as a sign of insincerity. It is important
to bear in mind that, when giving evidence, a witness
is not only conveying information about the offence to
the investigator (detective), but is simultaneously ana-
lysing their own words and critically evaluating them,
comparing them with their previous perceptions. Thus,
the pace of the interrogation must not hinder the wit-
ness’s ability to express their thoughts in a reasoned
and considered manner.

In light of the findings of this study, it is advisable
to consider the conclusions of these researchers from a
different perspective. Specifically, one should take into
account the possibility that it may become necessary to
add further information or clarifications to the record
during the interrogation. The investigator must there-
fore anticipate such a situation during the preparatory
stage of the interrogation to ensure that this is possible.
When drawing up the record, one should strive for max-
imum accuracy, objectivity and detail, avoiding over-
simplifications and generalisations. S.V. Kobets (2022)
emphasises that although interrogation is one of the
most important and widespread sources of evidence in
criminal proceedings, it remains one of the most com-
plex investigative procedures in terms of the tactics em-
ployed. This conclusion stems from the fact that, to con-
duct an interrogation successfully, an investigator must
not only possess legal knowledge but also understand
the basics of psychology, as well as be able to estab-
lish effective rapport with the interviewee. This must
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be done in such a way that the interviewee discloses
important information to the investigator, even if they
are not particularly inclined to do so. This involves es-
tablishing what is known as psychological contact - the
most conducive psychological atmosphere during an
interrogation, which facilitates the establishment of in-
teraction and rapport between the parties. It is a certain
mindset geared towards productive communication.

According to V.Yu. Shepitko (2023), criminalis-
tics currently faces new challenges aimed at develop-
ing scientific approaches to documenting, recording
and proving the commission of war crimes and other
crimes of an international nature, as well as at the effec-
tive application of the capabilities of digital criminalis-
tics. Video and audio recording are integral elements of
the process. They help to avoid repeated interrogations
and also allow the emotional state and behaviour of a
person to be recorded. Of particular importance is the
accurate preservation of victims’ testimonies in cases
involving torture or unlawful detention, to ensure their
reliability even after a long period of time. During in-
terrogation, it is recommended to use a video camera,
which allows not only the content of what is said to be
recorded, but also the victim’s emotions, facial expres-
sions and intonation to be captured.

0.E. Solovyova (2025) also holds this view, empha-
sising the issue of protecting victims and witnesses,
as individuals who have suffered from war crimes are
in a state of psychological trauma, which complicates
the obtaining of credible and sufficient testimony, and
the need to use video recordings of interviews for sub-
sequent use in national and international courts. The
assertions of these researchers are entirely well-found-
ed and consistent with the present study, as providing
support to victims is an extremely important element
of assisting people who find themselves in difficult life
circumstances. Particular attention should be paid to
the safety of victims of crime, ensuring the confiden-
tiality of their personal data to prevent unauthorised
disclosure. An important component of the modern
investigative process is the audio and video recording
of interviews with witnesses and victims. The use of
such methods ensures the accuracy of the recorded ev-
idence and prevents its distortion. The main procedure
comprises several key stages. Firstly, it is necessary
to ensure that the technical equipment is functioning
properly and that the recording conditions meet the re-
quired standards. Before commencing, the investigator
must inform the individual that their testimony will be
recorded via audio or video and obtain their consent,
where required by law. During the interrogation, it is
important to avoid any actions that could compromise
objectivity or negatively influence the testimony. Re-
cordings made during the interrogation are of great
significance as evidence. They confirm the authenticity
of the testimony and help the court assess its credibili-
ty. Furthermore, such materials serve as a vital element
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in safeguarding the rights of those being questioned, as
they reduce the risk of their answers being misinter-
preted or manipulated by third parties. Access to these
materials is restricted and governed by legal provisions
that guarantee the protection of personal data.

M.G. Korabel & A. Pavlenko (2025) make a valid
point when they argue that the examination of witness-
es in proceedings relating to violent criminal offences
is an extremely emotionally charged process. For the
most part, these individuals have witnessed the suffer-
ing of their loved ones, which further complicates the
situation. The main objective during the interrogation
is to clarify the circumstances preceding the crime, as
well as the events that occurred afterwards. In doing so,
the professional experience of the witnesses and any
particularities of their condition must be taken into ac-
count. The informational and psychological interaction
between the participants in the process must take into
account the emotional state of both the victims and the
witnesses to ensure the most appropriate approach. It
is particularly important to consider the presence of
physical or psychological trauma both during prepara-
tion for the interview and directly during the interview
itself. The conclusions drawn by the researchers are en-
tirely relevant, as a thorough analysis of the individual
and a preliminary examination of the circumstances of
the crime, taking into account the individual character-
istics of the witness or victim, allows for an assessment
of their current emotional state and psychological pro-
file, which is necessary for adapting the interrogation
tactics. This approach ensures the collection of both
verbal and non-verbal information.

The synergy of the conclusions drawn by all the
scholars discussed above, taking into account the re-
sults of this study, has made it possible to identify the
key features of conducting interrogations of witnesses
and victims in cases of torture and the unlawful deten-
tion of civilians. The following aspects should be noted:

I a thorough analysis of the individual and a pre-
liminary examination of the circumstances of the crime,
taking into account the individual characteristics of the
witness or victim. This allows for an assessment of
their current emotional state and psychological profile,
which is necessary for adapting interrogation tactics.
This approach ensures the collection of both verbal and
non-verbal information;

I ensuring psychological safety: establishing con-
ditions that guarantee the interviewee’s safety through
both legal protections and a supportive, comfortable
atmosphere during the session;

Im conducting the interrogation separately from
other witnesses to avoid mutual influence or pressure;

Im strict adherence to procedural requirements in
accordance with Article 224 of the Criminal Procedure
Code of Ukraine?;

W involvement of a psychologist: engaging a qual-
ified psychologist helps to create safe conditions and
ensure the interrogation is conducted properly;

W use of tactical techniques aimed at minimising
psychological stress. Particular attention is paid to tak-
ing into account the traumatic experience of the wit-
ness or victim, which becomes critical during wartime;

W application of the provisions of Article 225 of
the Criminal Procedure Code of Ukraine. In accordance
with the law, to protect witnesses and victims and en-
sure the credibility of testimony, interrogations may be
conducted in a court session, including through remote
or mobile court hearings.

Conclusions

It was found that in order to obtain high-quality and
maximum detailed testimony during the interroga-
tion of witnesses or victims who have been subjected
to unlawful detention or torture, the investigator must
approach all stages of the process meticulously, start-
ing from the preparatory phase. In summarising the
results obtained, it can be noted that for a successful
interrogation, an investigator must possess not only a
thorough knowledge of the law and legislative norms
but also demonstrate a deep understanding of the psy-
chological aspects of human behaviour. Furthermore, it
is extremely important to have developed communica-
tion skills that allow for the establishment of a trusting
and effective relationship with the interviewee. The in-
vestigator must create conditions in which the person
being interrogated is prepared to share relevant or key
information, even if they are initially sceptical or dis-
inclined to cooperate. Of particular importance here is
the establishment of what is known as psychological
contact - a favourable atmosphere that ensures harmo-
nious mutual understanding between the parties. This
is a complex process of building trust, aimed at creating
an active and constructive dialogue that encourages the
interviewee to be open and participate productively in
the conversation. The findings suggest that the process
of interrogating witnesses in proceedings relating to vi-
olent criminal offences is particularly challenging given
the deeply emotional context of such situations. Often,
witnesses find themselves in a difficult position, having
observed significant suffering or even tragedies affect-
ing their relatives or acquaintances. Such circumstanc-
es add additional psychological pressure, which signif-
icantly complicates the process of obtaining reliable
and exhaustive testimony. In such cases, it is extremely
important to take into account the specifics of the emo-
tional state of both witnesses and victims. Conceptu-
ally, the above indicates that information-psychologi-
cal interaction should be built on the basis of a highly
delicate approach rooted in empathy, professionalism,
and attentiveness to the psycho-emotional well-being

I ! Criminal Procedure Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/show/4651-17.
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of every person involved. Only such a balanced and cor-
rect approach will contribute to minimising stress for
the participants in the process and ensuring the objec-
tivity of the information obtained.

Defining effective methodologies for conducting
interrogations of persons who have become victims or
witnesses of events is an important step in achieving a
thorough and objective investigation. The main aim of
such an approach is to obtain the most accurate, com-
prehensive and detailed testimony possible, capable
of helping to establish the truth and ensure a fair out-
come. The application of modern approaches, focused
on creating a comfortable atmosphere for respondents,

Bryskovska & Shapovalova [N

methodologies that enable a thorough analysis of po-
tential risks that may arise for victims and their imme-
diate environment.
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Appendix 1. Strategies for interrogating victims and witnesses
in proceedings concerning torture and the unlawful detention of civilians

I. Preparatory stage:

1. Collection of preliminary information:

Analysis of all available materials, including medical reports.

Familiarisation with the personal files of the victim or witness
(where available), specifically examining indicators of vulnerability,
past traumas, and current psychological state.

2. Planning of place and time:

Selection of a safe and neutral location: The interrogation room
should be chosen to avoid any environmental associations with
imprisonment or detention for the victim.

The interview should not be constrained by rigid time limits (it may
be conducted over several sessions on different days, lasting several
hours with breaks); if the interviewee experiences acute stress,
flashbacks, or panic, the investigator should pause the proceedings
or terminate the session for the day entirely.

3. Formation of the team:

An investigator
with specialist
training in this
field (able to
demonstrate
empathy and
patience).

A psychologist:
to assess the psychological
state of the victims, to provide
support during interviews, and
to advise the investigator on the
appropriate approach to take.

An interpreter: if
necessary (independent,
competent, well-versed
in the relevant subject
matter and adhering
to ethical standards.
Translation by relatives
or acquaintances is not
permitted).

Legal representative: for
minors or persons who
have partial or total legal
incapacity.

The victim’s legal
representative has the
right to participate in the
proceedings.

4. Preparation of technical equipment:

Video and audio recording.

Physical comfort involves creating a comfortable environment:
a comfortable chair, an optimal temperature, and the absence
of unnecessary noise. It is important to inform the interviewee
in advance of the location of the toilet, to provide water and, if
necessary, the opportunity to eat during lengthy interviews.

II. Commencement of interrogation and establishment of contact:

1. Introduction and explanation of procedures:

. . . Clez}rly Inform the victim or Obtain written consent to
Provide an introduction by explain the . . . A A .
L - Explain the audio and witness of their rights: the | conduct the interview and
stating first name, middle name, | purpose of the . ; . . - ;
o . . video recording process right to refuse to testify record the information
surname, and position, and also interrogation . € . s .
. step by step, provide against themselves or their after providing detailed
introduce all persons present, - to gather . : . . . . . .
. : . . - information on its relatives, the right to legal information about their
including the psychologist, information . . . . . .
. . . importance, and clearly | representation, medical or | rights. When working with
interpreter, or any other with a view to . - . . i :
e ; . L outline who will have psychological support, and minors, it is essential to
individuals involved in the bringing those . . . .
. access to the recordings. | the rightto take a breakat | obtain consent from their
process. responsible to . .
. any time. legal guardian.
justice.
2. Building trust and creating a safe environment:
Continuously monitor their emotional state. Offer support:
Empathetic In the event of signs of distress (such as uncontrollable crying, Proactively
approach: “I Maintain respect: Avoid any trembling, panic attacks, or manifestations of dissociation), a offer water and
understand judgement or doubt regarding break must be taken immediately. The investigator may shift the check whether
how difficult the victim’s statements. conversation to a neutral topic or postpone the discussion of the the participant
it is to speak Emphasise the importance of most difficult moments to a later time. It is strictly prohibited to requires a
about this right their testimony. apply pressure or demand that the person “pull themselves together,” pause or
now”. as this can severely damage their mental state and undermine trust medical
in the investigation. assistance.

I1I. Information gathering:

1. Commencing with general questions and an open-ended conversation:

Start with general questions and
an open-ended conversation: -
It is important to establish an
atmosphere of trust right from
the start. The investigator should
explain that the main aim is to
ensure justice is done and to hold
those responsible to account,
rather than to make the victim
relive their pain. For example, it
is worth beginning the interview
with the following words: “Please
tell everything that happened
to you, starting from (specify a
specific moment, for example, the
arrest), exactly as you remember
it. Take your time”.

Allow suffici
speak freely

open-ended

active listening techniques: let the person
speak at a pace that feels comfortable to
them, and demonstrate patience, attention
and empathy both verbally and non-
verbally. Avoid expressing doubt about
the victim’s words or showing shock or
judgement, as this may prevent them from
communicating further. It is better to ask

detailed responses (“Could you tell more
about what happened to you?” rather
than direct questions such as “Were you
subjected to electric shocks?”). Leading
questions should generally be avoided, as
they can distort memories. According to the
recommendations of the Istanbul Protocol,
leading questions are completely excluded
to ensure the most impartial account of the
facts of torture or unlawful detention.

ent time for the person to
without interruption. Use

questions that encourage

To facilitate the reconstruction of events, it is advisable to
use diagrams, maps and photographs of the scene. Such
visual aids help to organise information and reduce the
fragmentation of memories. Practical experience shows

that these tools make it easier for the victim to recall
details of their experiences and enable the investigator to
obtain more accurate testimony. For example, a map of the
area on which the victim marks the locations of detention
and torture, or a diagram of the room where they were
held, can trigger additional memories and details.
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Appendix 1, Continued

2. Application of trauma-informed techniques:

A detailed description of
the conditions of detention.
The characteristics of
the premises should be
recorded: their size, lighting,

Focus on Following the chronology temperature, sanitary and
sensory details. of events helps to Itis important to explore hygiene conditions, such
Avoid pressure and Itis helpful to | structure memories, but it the colrjltext rior topthe as the state of the toilets
confrontation. Do not force a find out what | isimportant to allow the event. It is nlcjscessar to and access to water; the
person to talk about their most the person person to deviate from i . y presence of everyday
. . . . establish the circumstances | .
painful experiences if they are | saw, heard, felt | the chronological order receding the person’s items (for example, a bed
not ready to do so. (physically), if this is necessary to p cag tivitp or facilities for rest); the
smelled or reflect the situation more puvity. meal schedule; access
tasted. accurately. to fresh air and natural

light; the opportunity to
communicate with other
people; and the presence
of technical means of video
surveillance or security.

3. Addressing inconsistencies and gaps in the perception and recall of traumatic events:

Avoid leading phrases or questions that contain
The human psyche frequently employs defence - . - ! iy -
. . : Clarifying questions assumptions or imply a specific answer. Such questions
mechanisms, such as the repression of memories . . L :
. . should only be introduced | not only distort the reliability of the testimony but may
or the fragmentary recall of traumatic experiences. - - .
f . . - after the victim or also cause further trauma to the victim/witness. An
Consequently, the information provided by victims . . L . .
S . . . witness has provided alternative is to use open-ended questions, which allow
may be disjointed, inconsistent, or incomplete. . S . . . -
RS . S arelatively free and the victim to describe the factual circumstances in their
Thus, highlighting perceived contradictions or . « S
. Lo, Ok s . as comprehensive an own words. For example: “How was the pain inflicted
gaps in the victim’s initial account is inappropriate, - PR SR . .
account as possible of the upon your back?”, this minimises the risk of biased
as such features are a natural consequence of . . . - .
o events experienced. interpretation of the testimony and ensures maximum
psychotraumatic circumstances. objectivity.

IV. Concluding the interrogation process:

1. Providing an opportunity to add further information. It is recommended to use neutral and open-ended phrasing, for example: “Is there

anything else of significance that has not been discussed, or perhaps you would like to clarify or add something?” This method facilitates a

more detailed and accurate account of the facts, helps to avoid the loss of potentially important information, and creates conditions for the
victim or witness to feel in control and psychologically safe whilst giving evidence.

2. Providing support and resources: - arrange immediate access to specialist services, in particular a psychologist or healthcare
professional, following the conclusion of the interrogation; - provide contact details for institutions and organisations offering legal,
psychological, medical and social support to victims of torture.

V. Post-interrogation:

1. Maximum accuracy of the record. When drawing up the record, it is essential to ensure that it is as accurate, thorough and objective as
possible, avoiding any oversimplifications, generalisations or distortions of information. The document must contain all relevant details
that are important for reconstructing the events and for subsequent legal assessment, in particular a description of the circumstances, the
behaviour of individuals, the conditions of detention, the nature and consequences of the violence used, as well as the statements made by
those involved.

2. Assessing the need for repeat interviews. One of the priority tasks is to avoid repeatedly forcing victims to recount traumatic events. A
repeat interview may cause re-traumatisation, so it is important to cover as much relevant information as possible during the initial session.

3. Providing support to the victim. It is important to ensure that the victim receives the necessary psychological or medical assistance
immediately following the conclusion of the interrogation.

4. Ensuring safety. Measures must be taken to protect victims or witnesses from potential psychological pressure or external threats. In
cases where crimes were committed by Russian Federation military personnel or affiliated entities, such individuals may fear reprisals or
persecution (this applies particularly to residents of occupied territories or individuals whose perpetrators remain at large). The personal

data of victims must be reliably protected; where necessary, procedural mechanisms for protecting information should be provided for (for
example, the use of pseudonyms in case files or the conduct of closed court hearings).

Source: compiled by the authors
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AHoTauia

AKTyaNbHICTb CTaTTi 3yMOBJIEHA THM, 1110 B yMOBax MUpoKoMacuiTabHoi BiliHu Pocificbkoi @epneparii npotu
YkpaiHu 3pocTae noTpeba B HaJEKHOMY JOKYMEHTYBaHHI /j0Ka3iB, 30KpeMa IIJISIXOM NPOBeJeHHS JOMUTY
MOTepnisuX i cBifiKiB y NpoBa/pKeHHX, I0B’A3aHUX i3 KATYBaHHSIMU Ta HE3aKOHHUM YTPUMaHHAM LUBIIbHUX
3 60Ky 36poiiHux cuia Pociiicbkoi @eneparii. MeTor cTaTTi € AoCaimKeHHS crienfuiku NpoBeeHHS JOTUTY
B KpUMiHAJbHUX MPOBAa/XKEHHSAX 00 3JI0OYMHIB, NMOB'I3aHUX i3 BUMNAJKaMHU KaTyBaHb i HE3aKOHHOTO
yTpUMaHHs. [lJig J0CATHEeHHS T0CTaBJIeHOI MeTH 6yJ10 3aCTOCOBAaHO HU3KY METO/IiB HAYKOBOTO JIOCi/IKEeHHS],
cepesi IKMX eMIIpUYHUH, CTPYKTYPHUU | CUCTEMHUN Nifxoau. TeopeTUYHOI OCHOBOK CTATTi € mpaui fK
YKpaiHChKUX, TaK i 3aKOPJAOHHUX AOCTiHUKIB, MPUCBSYEHI JleTaJIbHOMY BUBUYEHHIO NUTAaHb, NMOB'SI3aHUX
i3 gonuTOM moTepnizuX i CBiAKIB y cnpaBax I110/l0 KaTyBaHb i HE3aKOHHOTO YTPHUMaHHSA LUBIJIbHUX 0Ci0.
[Tornu6aeHU aHaMi3 [UX HAYKOBHUX [pKepes cnpusiB GOpMYyBaHHIO apryMeHTOBAaHUX BHCHOBKIB. Y Mexax
JoCJiPKeHHS 0YJI0 OKpecJieHO 0COGJIMBOCTI 3AiiCHEHHSA JONUTY NOTEePIiJINX i CBiJIKiB Y MPOBaPKeHHSIX L[0/0
3JIOUYMHIB, CKOEHUX IIpe/ICTaBHUKAMHU BilicbKoBUX popMyBaHb Pocilicbkoi Pepepariii, a Takox po3po6ieHHSA
TAaKTUYHUX MiAXOAIB 0 AONUTY 3 ypaxyBaHHAM crnenudiky 1iei kateropil npaBonopyiueHs. JocaipkeHHs
3aCBi[YMJIH, 110 MiJl Yac MPOBeAEHHS JONUTY B KPUMiHAJIbHUX MPOBA/KEHHSX, OB I3aHUX 31 3JI0YHMHAMH,
CKOEHUMHU B YMOBax 30pOHHOr0 KOHQJIIKTY, 0COGJIMBO 32 06CTABMH KaTyBaHb i HE3aKOHHOTO yTPUMaHHSA
LMBIJILHOTO HaceJIeHH, CJIiUMI Ma€ 3BaXkaTH Ha CBOEPIAHICTB L€l KaTeropii npaBonopyiueHsb. JloTpuMaHHA
bOTO MiIX0/1y € KJII0YOBOI0 NepelyMOBOIO /I/is 3a6e31neYeHHs OTPUMaHHSA Bif| CBifKiB i moTepmiiux MOBHUX,
JIOTiYHO MOCJi/JOBHUX i 3MiCTOBHHUX CBi/[4eHb. YBary 3ocepe/»keHO Ha NOTpebi BpaxyBaHHS 0COBJMBOCTEN
po60TH 3 0c06aMH, SIKi 3a3HAIM TPAaBMATHUYHOIO JIOCBiAy, Ta 3a6e3nedyeHHs MiATPUMKH sIK Nepe/J, Tak i micas
NpoBeJeHHs1 JonUTy. [IpakTH4YHA LiHHICTb JOC/iAKEeHHS MOJIAra€E Yy BU3HAYEHHI [iEBUX METOAUK JONUTY
MOTePNiNuX i CBiJIKiB, CIPSIMOBAaHMX Ha OTPMMAaHHSA MaKCUMaJbHO TOBHUX Ta iHPOpMaTUBHUX CBiUeHb
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Abstract

This study aimed to conduct a systematic, comparative legal analysis of approaches to determining the legal
grounds for compensating for damage caused by medical errors in legal relationships involving a foreign
element. Comparative legal, formal legal and conflict-of-laws methods were employed, alongside case study
and typological methods, to analyse regulatory frameworks and judicial practice in the field of medical
liability. The comparative analysis revealed that, although they differ in the normative formulation of the
standard of medical care and the mechanisms for its procedural proof, the legal systems under consideration
all retain the principle of fault as a mandatory condition for civil liability for medical harm. The German
model was found to ensure the highest degree of legal certainty due to the codification of the treatment
contract and statutorily defined presumptions. The Czech model was found to institutionalise treatment as
a specific contractual type, applying the criterion of care provided in accordance with generally recognised
professional medical standards, and allowing for the concurrence of contractual and tortious qualifications.
The French model was found to combine the classical construction of civil liability with an institutional
mechanism for compensating harm through national solidarity, implemented via the Office national
d’'indemnisation des accidents médicaux (ONIAM) system. The Italian model was found to be characterised by
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differentiated liability between medical practitioners and healthcare institutions following legislative reform
on patient safety. On the basis of the comparative analysis, a generalised model of proof in medical disputes
involving a foreign element was formulated, integrating the following components: substantive grounds
of liability determined by contractual or tortious qualification; procedural mechanisms of proof, including
presumptions, expert evidence, and redistribution of the burden of proof; and transnational factors, taking
into account the application of conflict-of-laws rules, the lex fori principle, and supranational mechanisms
of the European Union concerning jurisdiction and the taking of evidence. The practical significance of the
findings lies in their potential use by courts and legal representatives for forecasting the risks of refusal to
recognise and enforce judgments in cross-border medical disputes

Keywords:

presumption; fault; treatment contract; medical liability/medical malpractice; private international law

Introduction

The growth in cross-border population mobility, medi-
cal tourism and the digitalisation of healthcare services
has led to an increase in legal relationships associated
with the provision of medical care involving a foreign
element. Patients receive treatment outside their coun-
try of habitual residence, conclude contracts with for-
eign clinics, and use telemedicine services operating
across multiple jurisdictions. Under such conditions,
the issue of compensation for damage caused by medi-
cal error extends beyond national tort law and acquires
a dimension of private international law.

The problem lies in the complexity of determining
the correct jurisdiction and applicable law, as well as
the mechanisms for recognising and enforcing judicial
decisions in cases of medical liability involving a foreign
element. For example, a medical error may occur in one
state, the patient may be a citizen of another state, and
the insurance company may be registered in a third
state. In such circumstances, the question arises as to
which state’s law should govern liability grounds, com-
pensation scope, and limitation periods. The absence
of a unified approach leads to the fragmentation of
judicial practice and inequality in the legal position of
the parties involved. At the same time, the complexity
of cross-border medical disputes stems from the need
to define the standard of medical care and the criteria
for establishing a medical error in different legal sys-
tems. Standards of treatment, the scope of a physician’s
professional duties, rules on informed consent and the
limits of acceptable professional risk differ depending
on national legal regulation. This directly affects the as-
sessment of unlawfulness and the causal link between
the actions of a medical professional and the resulting
harm. The lack of harmonised approaches to defining
the standard of medical care makes it difficult to pro-
vide an equal level of protection for patients’ rights in
cross-border legal relations.

Scholarly discourse on compensation for damage
caused by medical errors has shifted from a purely sub-
stantive analysis of tort liability to a more comprehen-
sive understanding of the standard of proof, causation
and allocation of burden. K. Hajkova (2024) showed
that causal uncertainty in medical disputes is not just
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a procedural issue, but a systemic feature of these
types of case. The researcher showed that the tradi-
tional model of requiring full proof of causation does
not reflect the nature of medical interventions, where
outcomes are affected by various factors. Consequent-
ly, the researcher concluded that the standard of proof
could be adjusted through presumptions and the redis-
tribution of the burden of proof. C. Campiglio (2024)
showed that the development of cross-border telemed-
icine within the European Union has led to the partial
harmonisation of professional and product liability ap-
proaches. However, this harmonisation is incomplete.
The author revealed that regulatory fragmentation
persists in defining the standard of due care and the
limits of physicians’ professional autonomy. It was con-
cluded that the cross-border nature of medical services
creates jurisdictional competition and complicates the
determination of applicable law. M. Kvirkvia (2025)
demonstrated, in a comparative study of the burden of
proof, that European legal systems are gradually mov-
ing away from the rigid “onus probandi incumbit actori’
model in medical disputes. They found that flexible
models of burden redistribution had been introduced
in cases of informational asymmetry or breaches of the
duty to maintain medical records in the legal systems
of Germany, France, and Italy. These findings confirm a
trend towards strengthening procedural protection for
patients. T. Hol¢apek et al. (2023) demonstrated that
the rapid development of telemedicine necessitates
a re-evaluation of the traditional standard of medical
care. The authors found that digital communication
formats change the way professional risk is structured
and make it more difficult to assess whether a physi-
cian’s conduct is adequate. They concluded that criteria
for evaluating professional activity must be adapted to
new technological conditions.

0.0. Mendelia (2022) developed an approach to civ-
il liability for medical errors under Ukrainian law, em-
phasising that the presumption of fault does not negate
the obligation to prove unlawfulness and causation.
The author substantiated that the national model com-
bines elements of tort liability with procedural guar-
antees of adversarial proceedings. P.G. Peters (2024)
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showed that modernising the standard of medical neg-
ligence in American law must consider the evolution
of clinical practice and evidence-based medicine. The
author found that excessive formalisation of the stand-
ard could distort the assessment of professional con-
duct and increase procedural costs. Particular atten-
tion was paid to the role of expert opinion as decisive
proof. A.V. Shevel et al. (2023) distinguished between
the concepts of ‘medical error’ and ‘medical negli-
gence’, showing that not every adverse treatment out-
come constitutes grounds for legal liability. The authors
emphasised the importance of establishing deviation
from the professional standard as a key liability crite-
rion and concluded that clear normative delineation
of the limits of fault is necessary. However, the issue of
how these concepts are qualified across borders and
their impact on applicable law remains insufficiently
explored. M. Solc (2022) analysed the context of the
pandemic and substantiated that the standard of due
medical care must be assessed in light of the dynamics
of scientific knowledge and resource constraints. The
author concluded that retrospectively evaluating a phy-
sician’s actions without considering the context creates
a risk of unjustly imposing liability. Conversely, V. My-
ronenko & M. Skrynyk (2022) found that the improp-
er performance of professional duties by medical and
pharmaceutical workers in Ukraine is associated with
challenges in establishing the subjective element of the
offence, as well as insufficient specialised procedural
mechanisms. They emphasised the need to improve the
regulatory framework to enhance the effectiveness of
combatting offences in the medical sphere.

Thus, analysis of scholarly sources shows that
considerable depth has been given to the issues of the
standard of medical care, causal uncertainty and alloca-
tion of the burden of proof. However, the interrelation
of these elements with the mechanisms of private in-
ternational law, namely the determination of applicable
law, jurisdictional competition and the recognition and
enforcement of judicial decisions, remains insufficient-
ly systematised.

This article aims to conduct a comparative legal
analysis of the mechanisms used to determine appli-
cable law and the conditions for compensating for
damage caused by medical errors involving a foreign
element. To this end, the following research objectives

www.zakonyprolidi.cz/translation/cs/2011-372?langid=1033.

*Public Health Code of the French Republic.
LEGITEXT000006072665.

www.legifrance.gouv.fr/loda/id/JORFTEXT000000227015.

were defined: analysing theoretical approaches to qual-
ifying medical errors in cross-border legal relations
as a basis for contractual or non-contractual liability,
and identifying the specific features of determining the
standard of medical care and proving fault in different
legal systems.

Materials and Methods

The study was conducted within the framework of a
qualitative comparative legal analysis. The sample in-
cluded the legal systems of the Czech Republic, Germa-
ny, France and Italy, which are continental legal orders
that have developed different normative constructions
for regulating liability in the field of medical activi-
ty and for compensating harm caused by improper
medical care. The legal categories of “medical error”,
“standard of medical care”, “informed consent”, “fault”
and “models of compensation” were systematised us-
ing the comparative legal method. Within the Czech le-
gal system, the analysis was based on the provisions of
the Civil Code of the Czech Republic?, particularly those
concerning contracts for the provision of medical care,
as well as the Law of the Czech Republic No. 372/20117,
which defines the duty to inform patients and the con-
ditions for lawful medical intervention. The German
model was examined based on the provisions of the
Civil Code of Germany?, including the rules concerning
treatment contracts, the standard of due medical care
and the allocation of the burden of proof in disputes re-
lating to medical errors. The French legal order was an-
alysed in relation to the provisions of the Public Health
Code of the French Republict, which define patients’
rights, the conditions for informed consent and the or-
ganisational mechanisms for compensating for harm. It
was also analysed in relation to Law of the French Re-
public No. 2002-303%. The Italian model was examined
based on Law of the Italian Republic No. 24¢ and Law of
the Italian Republic No. 2197, which establish the legal
framework for the liability of medical professionals, the
duty to inform patients, and the conditions for the law-
fulness of medical intervention.

The formal legal method was employed to analyse
EU legal acts that regulate the procedural and con-
flict-of-laws aspects of cross-border medical liability
disputes, as well as the national legislation of Member
States. The provisions of the following regulations were

! Civil Code of the Czech Republic. (2012, February). Retrieved from https://www.refworld.org/legal/legislation/natlegbod/2012/122919.
2 Law of the Czech Republic No. 372/2011 “On Health Services and Conditions of Their Provision”. (2011, December). Retrieved from https://

3 Civil Code of Germany. (1896, August). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.
(2002, March). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/

5 Law of the French Republic No. 2002-303 “On Patients’ Rights and the Quality of the Health System”. (2002, March). Retrieved from https://
¢ Law of the Italian Republic No. 24 “On Patient Safety and Professional Liability of Healthcare Professionals”. (2017, March). Retrieved from
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-03-08;24.

7 Law of the Italian Republic No. 219 “On Informed Consent and Advance Healthcare Directives”. (2017, December). Retrieved from https://
www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-12-22;219.

Law Journal of the National Academy of Internal Affairs, 16(1), 86-101


https://www.refworld.org/legal/legislation/natlegbod/2012/122919
https://www.zakonyprolidi.cz/translation/cs/2011-372?langid=1033
https://www.zakonyprolidi.cz/translation/cs/2011-372?langid=1033
https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html
https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006072665
https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006072665
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000227015
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000227015
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-03-08;24
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-12-22;219
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-12-22;219

examined: Regulation of the European Parliament and
of the Council No. 2020/1783%; General Data Protection
Regulation?; Regulation of the European Parliament
and of the Council No. 910/2014?%; Directive of the Eu-
ropean Parliament and of the Council No. 2011/24/
EU% and Regulation of the European Parliament and of
the Council No. 1215/20125. The conflict-of-laws meth-
od was used to analyse the conflict-of-laws aspects of
determining applicable law in medical harm disputes.
The case study method was employed to empirically
analyse judicial practice in medical liability cases in-
volving an international element, and to identify practi-
cal approaches to allocating the burden of proof, estab-
lishing causation and assessing the standard of medical
care. The following decisions were analysed in particu-
lar: the judgment of the Bundesgerichtshof in case VI
ZR 108/23 (Federal Court of Justice of Germany, 2024);
the decision of the Decision of the Court of Cassation
of France No. 19-15.0355; the Judgment of the Supreme
Court of the Czech Republic No. 25 Cdo 2937/20207;
and the decision of the Corte di Cassazione, Sez. III,
No. 28985/2019 (Di Massimo, 2019).

The typological method was then used to create a
generalised model of the relationship between contrac-
tual and tortious grounds of liability, methods of nor-
matively fixing the standard of medical care and mecha-
nisms for adjusting the burden of proof. The criteria for
typologisation included the dominant liability model;
the level of codification of the standard of treatment;
the presence or absence of specific presumptions; the
role of medical documentation and expert evidence;
and the degree of integration between substantive
standards and procedural guarantees.

Results

The standard of medical care and the peculiarities
of proving fault in medical error cases. The concept
of “medical error” as a basis for liability shapes the way
authors establish fault and causation, as well as the
overall structure of the case. This includes determining
which rules, whether contractual or tortious, apply, the
possibility of relying on both grounds simultaneously,
the applicable limitation period, the scope of compen-

PDF/?uri=CELEX:32014R0910.

JURITEXT000044183628.

cz/judikat/nscr/25-cdo-2937-2020.
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sation, and the elements that constitute the civil wrong
(Gutorova et al.,, 2019). From a comparative perspec-
tive, three approaches can be distinguished: contractu-
al (breach of the terms of the therapeutic obligation);
tortious (causing harm to life and health as absolute
values); and mixed (simultaneous relevance of both
contractual and tortious rules, depending on the factual
circumstances and the claims advanced).

The starting point of the continental model, which
includes the Czech Republic and Germany, is the idea
of a “dual” nature of the doctor-patient relationship.
Treatment is provided within the framework of obli-
gations (a contract for the provision of medical care),
but any resulting injury to health is protected by tort
law. The Czech approach demonstrates a more pro-
nounced institutionalisation of treatment as a specific
type of contract, making it possible to speak specifical-
ly of contractual liability for breach of the duty to pro-
vide care in accordance with professional standards,
while preserving the possibility of relying on general
tortious grounds. Medical services are provided on the
basis of a contract for the provision of medical care,
which is a specific type of contract regulated by § 2636
of the Civil Code of the Czech Republic®. Depending
on the chosen legal construction, the claimant can ei-
ther claim for breach of a contractual obligation or for
breach of a statutory duty. This creates a normative
basis for concurrence of grounds in the sense of pro-
cedural alternatives: the same factual event (improp-
er treatment) can be described in terms of breach of a
contractual obligation (defective service) or in terms
of tort (causing harm to health through breach of the
duty to act properly). This choice affects the structure
of proof, the scope of compensation and the applicable
limitation periods.

As in other areas of civil law, liability for medical
harm in Germany is based on the principle of fault.
However, the law specifically regulates matters of proof
in cases of medical error. For example, § 630h of the
Civil Code of Germany” sets out rules for allocating the
burden of proof that deviate from the general model.
Notably, when a gross treatment error (grober Behand-
lungsfehler) is proven, a presumption of causation be-

! Regulation of the European Parliament and of the Council No. 2020/1783 “On Cooperation Between the Courts of the Member States in the
Taking of Evidence in Civil or Commercial Matters (Recast)”. (2020, November). Retrieved from https://surl.li/bjgoka.

2 General Data Protection Regulation. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/oj.

3 Regulation of the European Parliament and of the Council No. 910/2014 “On Electronic Identification and Trust Services for Electronic
Transactions in the Internal Market (eIDAS Regulation)”. (2014, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/

* Directive of the European Parliament and of the Council No. 2011/24/EU “On the Application of Patients’ Rights in Cross-Border Healthcare”.
(2011, March). Retrieved from https://eur-lex.europa.eu/eli/dir/2011/24/oj.

® Regulation of the European Parliament and of the Council No. 1215/2012 “On Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Recast)”. (2012, December). Retrieved from https://eur-lex.europa.eu/eli/reg/2012/1215/o0j.
¢ Decision of the Court of Cassation of France No. 19-15.035. (2021, October). Retrieved from https://www.legifrance.gouv.fr/juri/id/

7 Judgment of the Supreme Court of the Czech Republic No. 25 Cdo 2937/2020. (2022, October). Retrieved from https://www.zakonyprolidi.

8 Civil Code of the Czech Republic. (2012, February). Retrieved from https://www.refworld.org/legal/legislation/natlegbod/2012/122919.
? Civil Code of Germany. (1896, August). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.
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tween the breach and the harm is permitted, and the
burden of proving that there is no causal link falls upon
the defendant. Similarly, if the physician has failed to
properly document the treatment, the court may as-
sume that the relevant medical measures were not car-
ried out. Therefore, while German law does not aban-
don the principle of fault, it redistributes the burden
of proof in cases where the patient lacks access to full
information about the course of treatment by means of
special presumptions. The German model is illustrative
of a mixed system offering a high level of legal certainty,
as it combines a clear typology of the treatment contract
(Behandlungsvertrag) with general tort liability for vi-
olations of absolute rights, while also codifying specific
rules of proof in cases of medical error. The central pro-
vision in this sphere is § 630a of the Civil Code of Germa-
ny!, which normatively defines the physician’s duties in
relation to treatment and documentation of medical in-
tervention, whereas § 630h specifies the procedural as-
pects of allocating the burden of proofin cases concern-
ing treatment and informational breaches, including the
establishment of presumptions in favour of the patient.

French law establishes a distinct model for regu-
lating liability for medical harm, combining classical
civil law tort mechanisms with an institutional system
of out-of-court compensation. The modern system is
based on Law of the French Republic No. 2002-3032,
the provisions of which are integrated into the Public
Health Code of the French Republic®. According to Ar-
ticle L1142-1 of the Code, medical professionals and
healthcare institutions are liable for harm caused to a
patient if a breach of professional treatment standards
is proven. At the same time, French legislation provides
a special compensation mechanism for medical inci-
dents without proof of fault in cases of accidents théra-
peutiques, where harm results from treatment but is
not associated with a breach of professional standards.
In such cases, compensation may be provided through
the administrative compensation system involving the
Office national d’'indemnisation des accidents médi-
caux (ONIAM), which operates in accordance with the
provisions of the Public Health Code of the French Re-
public*. This system aims to reduce the evidential bur-
den on patients in cases of complex medical complica-
tions, ensuring swifter compensation without the need
to prove fault on the part of the doctor. Thus, the French
model combines classical civil liability for breach of the
standard of medical care with elements of a socialised
system of compensation for medical harm. From an ev-

www.legifrance.gouv.fr/loda/id/JORFTEXT000000227015.
3Public Health Code of the French Republic.
LEGITEXT000006072665.

*Ibidem, 2002.

¢ Ibidem, 2017.

idential point of view, establishing the physician’s fault
remains the key condition for judicial liability. However,
the law provides an alternative compensation mecha-
nism in certain cases, operating outside the boundaries
of the classical tortious construction.

The Italian law on liability for medical harm was
transformed by the adoption of Law of the Italian Re-
public No. 24°. This statute introduced a differentiated
liability model for doctors and medical institutions,
combining contractual and tortious elements. Under
this new system, healthcare institutions are contrac-
tually liable to patients for failing to properly organise
medical care, whereas individual doctors are liable un-
der tort law. This distinction affects the burden of proof
and limitation periods, as a longer period of protection
is afforded to contractual claims. Another notable fea-
ture of the Italian model is the normative recognition
of the role of clinical recommendations and profes-
sional standards. According to the law, the assessment
of whether a physician’s conduct was appropriate is
conducted in light of the clinical guidelines and proper
medical practice in force at the time of treatment®. This
creates a defined criterion for assessing professional
conduct, while also affecting the evidential structure of
disputes, as deviation from clinical recommendations
may indicate a breach of the treatment standard.

Thus, a higher degree of predictability in the ap-
plication of law is associated with a mixed continental
model, provided there is a system of proof that is nor-
matively defined. In the German legal system, the reg-
ulation of medical liability is linked to the codification
of treatment contracts and specific provisions regard-
ing the allocation of the burden of proof. In the Czech
Republic, structural coherence is ensured through the
contractual typology of medical care combined with
the possibility of alternative legal argumentation.
France has a mixed model combining tortious liabili-
ty of physicians with administrative mechanisms for
compensating medical incidents. Italy, for its part, has
a reformed liability model that distinguishes between
the contractual liability of the healthcare institution
and the tortious liability of the doctor. This model also
integrates clinical recommendations as a criterion for
assessing the proper standard of treatment. A compar-
ative analysis of liability models shows that the degree
of legal certainty in cases of medical error depends on
how the standard of medical care is formulated and
procedurally integrated into the relevant legal system.
It is precisely through this standard that the unlawful-

! Civil Code of Germany. (1896, August). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.
2 Law of the French Republic No. 2002-303 “On Patients’ Rights and the Quality of the Health System”. (2002, March). Retrieved from https://

(2002, March). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/

5 Law of the Italian Republic No. 24 “On Patient Safety and Professional Liability of Healthcare Professionals”. (2017, March). Retrieved from
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-03-08;24.
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ness of the doctor’s conduct is specified, the boundary
of acceptable professional risk is determined and the
evidential structure of the dispute is established. In
medical error cases, the standard of medical care per-
forms the function of a substantive legal criterion for
assessing the propriety of professional conduct, while
simultaneously serving as an instrument for specifying
unlawfulness within the structure of the civil wrong
(De Ravin et al.,, 2022). By establishing the content of
the standard, the court can determine whether a devia-
tion has occurred from the proper level of professional
care, and whether one of the key elements of liability
has therefore been satisfied. From a comparative per-
spective, the differences between legal systems lie not
so much in the very idea of “proper treatment” as in the
way it is normatively fixed and procedurally incorpo-
rated into the evidential model of the dispute.

In France, the content of the standard of medical
care is formed through a combination of the general
duty to provide care in accordance with professional
rules, and the specific legislative regulation of patients’
rights. This model’s normative basis is set out in the
Public Health Code of the French Republic! and Law of
the French Republic No. 2002-303% The French mod-
el is based on the idea that a breach of the treatment
standard is determined by comparing the physician’s
actions with the requirements of proper professional
practice. If fault is present on the part of the medical
professional or institution, the traditional model of civil
liability applies. At the same time, French law provides
that, in the absence of fault but where there has been
a serious medical incident, an iatrogenic condition, or
a nosocomial infection, compensation may be granted
through the mechanism of national solidarity (au titre
de la solidarité nationale) pursuant to Article L1142-1
of the Public Health Code of the French Republic. This
means that in the French system the standard of med-
ical care functions not only as a criterion of fault, but
also as the boundary between fault-based liability and
a special compensation mechanism.

In Germany, the standard of medical care is set out
in the provisions on treatment contracts, which oblige
physicians to provide treatment in accordance with the
professional standards recognised at the time the care
is provided (§ 630a of the Civil Code of Germany?). This
criterion is established through special rules on the
allocation of the burden of proof (§ 630h of the Biir-
gerliches Gesetzbuch), which specify the consequences
of breaches relating to treatment and documentation.
This ensures the integration of the substantive standard

www.legifrance.gouv.fr/loda/id/JORFTEXT000000227015.
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and the procedural mechanisms for its application: the
court determines whether the physician’s actions met
the established professional standard and, in certain
cases, applies presumptions in favour of the patient. In
German law, the standard is linked to the level of devel-
opment of medical science and practice at the time of
the intervention, thus excluding retrospective assess-
ment from the standpoint of later scientific advances.

Czech law recognises treatment as a specific type
of contract and obliges healthcare providers to act in
accordance with professional rules and contemporary
advances in medical science Civil Code of the Czech
Republic*. The standard is defined by generally recog-
nised professional standards (lege artis), which serve
as the substantive test of the propriety of treatment.
Procedurally, this enables a breach to be classified as
either improper performance of a contractual obliga-
tion or causing harm through breach of a professional
standard. In both cases, the content of the standard is
determined through expert assessment, taking into ac-
count the physician’s area of expertise and the clinical
recommendations in force at the time of treatment.

In Italy, the standard of medical care is formed with-
in the framework of a reformed mixed model, updated
by Law of the Italian Republic No. 245, This model links
the assessment of a physician’s professional conduct to
clinical recommendations, guidelines and proper medi-
cal practice. This means that determining unlawfulness
is based not only on the general concept of professional
care, butalso on whether the doctor acted in accordance
with the applicable clinical standards in the given situa-
tion. The normative recognition of the role of guidelines
enhances the predictability of legal application since it
enables the court to compare the medical professional’s
conduct with formalised criteria of proper practice. At
the same time, the Italian model does not reduce the
assessment to an exclusive mechanical check of compli-
ance with a protocol, as the clinical features of the case
in question, the complexity of the intervention and the
justification of the physician’s professional decision are
also significant factors.

A comparative analysis shows that, in all the sys-
tems considered, the standard of medical care takes
into account the physician’s specialisation, the clinical
circumstances and the level of medical scientific devel-
opment at the time of the intervention. However, the
methods of its normative formulation and procedural
application differ. In France, for example, the standard
is combined with a model of civil liability based on fault
and a compensation mechanism founded on national

! Public Health Code of the French Republic. (2002, March). Retrieved from https://surl.li/rhgtxc.
2 Law of the French Republic No. 2002-303 “On Patients’ Rights and the Quality of the Health System”. (2002, March). Retrieved from https://

3 Civil Code of Germany. (1896, August). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.

* Civil Code of the Czech Republic. (2012, February). Retrieved from https://www.refworld.org/legal/legislation/natlegbod/2012/122919.
5 Law of the Italian Republic No. 24 “On Patient Safety and Professional Liability of Healthcare Professionals”. (2017, March). Retrieved from
https://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-03-08;24.
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solidarity. In Germany, on the other hand, the standard
is integrated into a codified model with a defined allo-
cation of the burden of proof. In the Czech Republic, it
is linked to the contractual typology of treatment, while
in Italy, it is connected with a reformed model of liabil-
ity oriented towards clinical recommendations and the
distinction between the liability of the doctor and that
of the healthcare institution. In cross-border disputes,
the determination of the standard’s content depends on
the applicable law, which directly affects liability pre-
dictability in the context of medical tourism.

Alongside determining the professional standard of
treatment, the doctrine of informed consent is an inde-
pendent element of medical liability (Kmucha, 2020).
While the standard of medical care determines wheth-
er the medical intervention corresponds to the profes-
sional level, informed consent determines whether the
intervention itself was legitimised from the perspective
of patient autonomy. In the evidential structure, this
means that a defect in the provision of information may
constitute a separate ground of liability, even in the
absence of an error in treatment. A comparative anal-
ysis reveals that different jurisdictions have different
criteria for determining the appropriate level of infor-
mation: some rely on the professional standard (what
a reasonable doctor would disclose), while others use
the reasonable patient criterion (what information is
important to the patient’s decision).

In Germany, the principle of informed consent is
enshrined in the provisions governing treatment con-
tracts. In particular, § 630e of the Civil Code of Germany!
sets out the physician’s duty to explain all material cir-
cumstances to the patient, including the nature, scope
and manner of the intervention, the expected conse-
quences, the risks and the availability of alternative
treatment methods where these differ in terms of risks
or prognosis. Thus, the law directly defines the struc-
tural elements of proper disclosure, thereby increasing
the certainty of the subject matter of proof. The German
model combines the professional standard with an ob-
jective test of the materiality of risk: the court assesses
whether the information provided was sufficient for an
informed decision to be made, taking medical stand-
ards and the specific clinical situation into account.
Similarly, Czech law recognises the necessity of vol-
untary and informed patient consent as a prerequisite
for the legality of the intervention. Law of the Czech
Republic No. 372/2011? defines the information that
must be provided to patients, including details of their
health, the proposed treatment, potential risks and al-

www.zakonyprolidi.cz/translation/cs/2011-372?langid=1033.

*Public Health Code of the French Republic.
LEGITEXT000006072665.

ternatives. In Italy, the doctrine of informed consent has
autonomous legislative regulation in Law of the Italian
Republic No. 2193. This law defines informed consent as
a prerequisite for lawful medical intervention and stip-
ulates that information provided to patients must cover
diagnosis, prognosis, the benefits and risks of diagnos-
tic and therapeutic measures, possible alternatives, and
the consequences of refusing treatment. The law also
stipulates that any form of consent must be recorded
in medical documentation and the electronic medical
record. This increases evidential certainty, as it links
the adequacy of disclosure to both the content of the
information communicated and the duty to document
it. In France, the duty to inform and the requirement
to obtain consent are set out in the Public Health Code
of the French Republic*. Article L1111-2 in particular
provides for a person’s right to information concerning
their state of health, the proposed examinations and
treatment, their benefits, urgency, consequences, and
the ordinary or serious foreseeable risks and possible
alternatives, as well as the consequences of refusing
treatment. Article L1111-4 establishes that no medical
intervention or treatment may be carried out without
a person’s free and informed consent, which they can
withdraw at any time. The consolidation of these pro-
visions into a formalised model means that a defect in
disclosure can be classified as an independent breach
of duty, regardless of the technical quality of the treat-
ment. From an evidential perspective, decisive impor-
tance is attached to medical records, records of the
information provided and documents confirming the
patient’s wishes. Although this construction is based on
the German model, the content of proper disclosure is
determined through expert assessment and analysis of
the documentation in procedural terms. A comparative
analysis shows that, in all the systems under consid-
eration, informed consent is regarded as a necessary
condition for the lawfulness of medical intervention.
However, the degree of normative detail of this duty,
and how it is integrated into the evidential model of
dispute, differ. In France and Italy, the content of dis-
closure is clearly set out in special legislation, reducing
variability in judicial interpretation. In Germany, the
relevant requirements are integrated into the codified
treatment contract model. In the Czech Republic, they
derive from special legislation on medical services.
Thus, in cross-border cases, the doctrine of informed
consent depends directly on the applicable law, since
it determines the criteria for proper disclosure and the
evidential requirements for proving patient consent.

! Civil Code of Germany. (1896, August). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.
2 Law of the Czech Republic No. 372/2011 “On Health Services and Conditions of Their Provision”. (2011, December). Retrieved from https://

3 Law of the Italian Republic No. 219 “On Informed Consent and Advance Healthcare Directives”. (2017, December). Retrieved from https://

www.normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:2017-12-22;219.
(2002, March). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/
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Irrespective of whether claims are qualified as
contractual or tortious, the rules governing the alloca-
tion of the burden of proof, the possibility of applying
evidential presumptions, the role of forensic medical
expert evidence, and the admissibility of special proce-
dural doctrines are of decisive importance in medical
error cases. In France, the general model of liability
for medical harm remains linked to the principle of
fault; however, alongside this there operates a special
mechanism for compensating medical incidents with-
out proof of fault by virtue of national solidarity, pro-
vided that the conditions laid down in Article L1142-1
of the Public Health Code of the French Republic are
met. In cases of fault-based liability, proof of breach
of the treatment standard and of causation, as a rule,
requires expert determination. At the same time, the
very existence of the special compensation procedure
through ONIAM reduces the procedural burden on the
patient in cases where the harm suffered is serious but
cannot be explained by culpable conduct on the part of
the physician or institution. In Germany, the principle
of fault likewise remains the basis of liability, but the
allocation of the burden of proof is detailed in special
rules. Thus, §630h of the Civil Code of Germany! pro-
vides for a number of presumptions in cases of med-
ical error, in particular where there has been a gross
breach of the professional standard or inadequate
documentation. Where a gross error exists, the burden
of proving causation may be shifted to the defendant.
Such a construction is aimed at compensating for the
informational asymmetry between the patient and
the medical institution. Czech law proceeds from the
general provisions on liability for harm, which require
proof of unlawfulness, harm, and causation; however,
judicial practice allows defects in documentation to
be taken into account when assessing the evidence.
In Italy, the reformed liability model distinguishes
between the contractual liability of the medical insti-
tution and the tortious liability of the individual prac-
titioner. This distinction directly affects the evidential
structure of disputes (Cascini et al., 2020). Under this
model, claims against the healthcare institution are
considered in terms of a breach of the contractual duty
to organise and provide proper medical care. In con-
trast, claims against the doctor are primarily assessed
through a tortious construction. Establishing a breach
of the treatment standard involves analysing clinical
guidelines, proper medical practice, medical records
and expert conclusions. Thus, unlike German law, the
[talian model does not establish a presumption of
fault, but it increases the predictability of disputes by
distinguishing between the parties liable and by giv-
ing clinical guidelines a formalised role in the court’s
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assessment of physicians’ conduct. Accordingly, the
key difference between the two systems does not lie
in abandoning the principle of fault, but in the degree
to which the substantive standard of medical care and
the procedural mechanisms for proving it are integrat-
ed into the legal system, which directly affects the level
of legal certainty in cases involving medical errors.
Recognition and enforcement of foreign judg-
ments in medical liability cases. In cross-border dis-
putes involving medical errors, obtaining proof is com-
plicated by the fact that key evidence, such as medical
records, the institution’s internal protocols, staff expla-
nations and primary digital records of diagnostic sys-
tems, is located within the jurisdiction of another state
(Laarman & Akkermans, 2018). This affects both the
speed at which evidence can be obtained and its pro-
cedural status. The court must ensure that the evidence
is requested properly, and that the documents are au-
thentic and admissible. The court must also reconcile
access to medical data with the regime governing its
protection. Regulation of the European Parliament and
of the Council No. 2020/1783? is the basic instrument
for taking evidence in civil and commercial matters. It
aims to accelerate cooperation between the courts of
the Member States and formalise standard procedural
channels. It provides for two principal models: (1) a
court in one state requesting a court in another state
to carry out a specific procedural act (e.g., obtaining
documents, examining a witness/expert or inspecting
evidence); (2) a court in the requesting state directly
taking evidence in the territory of another state under
established conditions, including by means of video-
conferencing or other remote communication technol-
ogies. This is of practical significance for medical dis-
putes, since it enables a doctor, clinic representative or
expert to be examined without the physical movement
of the parties, while ensuring that the court hearing the
case retains procedural control. The Regulation also
uses standardised forms for requests and notifications,
reducing the risk of refusal due to procedural errors and
increasing the predictability of the evidential process.
However, even where a procedural mechanism
for obtaining evidence exists, the key limiting factor
in medical cases is the legal regime governing medical
information as a special category of personal data. In
the EU, data concerning health is generally prohibited
from processing, unless an exception under Article 9 of
General Data Protection Regulation® applies. The most
relevant exception for judicial disputes is the necessi-
ty “for the establishment, exercise or defence of legal
claims” (Article 9(2)(f)). Therefore, the transfer of
medical documentation for judicial proceedings may
be lawful, but only within the limits of necessity and

! Civil Code of Germany. (1896, August). Retrieved from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.

2 Regulation of the European Parliament and of the Council No. 2020/1783 “On Cooperation Between the Courts of the Member States in the
Taking of Evidence in Civil or Commercial Matters (Recast)”. (2020, November). Retrieved from https://surl.li/bjgoka.

3 General Data Protection Regulation. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j.
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proportionality. This involves minimising the volume of
data and ensuring appropriate safeguards for access, as
well as considering whether there is a procedural duty
to provide such data (e.g., pursuant to a court order or in
compliance with a request under Regulation of the Eu-
ropean Parliament and of the Council No. 2020/1783%).
Accordingly, in a cross-border case, the court and the
parties must synchronise two regimes: the evidential
regime (requesting/obtaining evidence) and the data
protection regime (legal basis, limits and safeguards).

Alongside the procedural mechanisms for ob-
taining evidence, the legal regulation of cross-border
medical disputes in the European Union includes in-
struments for determining international jurisdiction
and the choice of applicable law. A key role is played
by Regulation of the European Parliament and of the
Council No. 1215/20122, which establishes rules of
international jurisdiction and ensures the recognition
and enforcement of judgments in civil and commercial
matters between Member States. In cases concern-
ing medical harm, this means that an action may be
brought not only before the courts of the state where
the defendant is domiciled, but also before the courts of
the place where the damage occurred, which is of par-
ticular importance for patients who received treatment
abroad. The choice of applicable law in medical liability
cases is made in accordance with Regulation of the Eu-
ropean Parliament and of the Council No. 864/20073,
which provides for the application of the law of the
state in which the damage occurred, unless the circum-
stances of the case indicate otherwise. This means that
the legal regime of medical liability in cross-border dis-
putes may be determined by different conflict-of-laws
instruments of EU law depending on whether the claim
is characterised as tortious or contractual. Such a con-
struction makes it possible to align the court’s proce-
dural jurisdiction with the substantive rules of liability
applicable in the particular case.

If the dispute falls outside the EU or if cooperation
is required with a state not covered by the Regula-
tion-based mechanism, the Convention on the Taking of
Evidence Abroad in Civil or Commercial Matters*. The
Convention relies on letters of request, which are sent
via central authorities. The evidence is then gathered
by the competent authority of the requested state in

instruments/conventions/full-text/?cid=82.

PDF/?uri=CELEX:32014R0910.

accordance with its procedural law. Special procedures
can be taken into account, provided they do not conflict
with the law of the requested state. This is important
for medical disputes where an official route is required
to obtain medical records, examine staff or request
materials that are subject to professional secrecy. The
Convention establishes a channel of cooperation while
preserving the role of national procedural limitations,
affecting the predictability of time limits and the scope
of evidence.

Another aspect of the international dimension is
the admissibility of electronic evidence, particularly
electronic medical records, digital event logs of medical
information systems, image files, electronic signatures
of physicians on records and electronic timestamps.
Regulation of the European Parliament and of the
Council No. 910/20145 is the key normative foundation
for the judicial “legalisation” of electronic evidence. It
enshrines the principle of non-discrimination, meaning
that an electronic signature cannot be denied legal ef-
fect or admissibility as evidence solely because it is in
electronic form. A qualified electronic signature has a
legal effect equivalent to that of a handwritten signa-
ture. In the context of medical disputes, this regulation
establishes a procedural framework for verifying the
authenticity of documentation. The court will examine
whether the signatory has been identified, whether
the record’s integrity is intact, and whether the time of
creation or modification of the record can be verified.
Meanwhile, the parties must demonstrate the chain of
custody of the digital files. When it comes to the struc-
ture of proof, it is important to note that the “interna-
tional element” in a medical case extends beyond the
mere technical request for documents. Rather, it deter-
mines which procedural channel applies (Regulation
2020/1783¢ within the EU or the Convention on the
Taking of Evidence outside the EU), whether there is a
legal basis for the transfer of medical data and to what
extent (GDPR?, particularly Article 9(2)(f)), and which
criteria of authenticity and admissibility apply to digi-
tal records (Regulation (EU) No. 910/2014, which es-
tablishes the framework for electronic signatures and
trust services). A further specific element of the legal
regime governing cross-border medical disputes is Di-
rective of the European Parliament and of the Council

! Regulation of the European Parliament and of the Council No. 2020/1783 “On Cooperation Between the Courts of the Member States in the
Taking of Evidence in Civil or Commercial Matters (Recast)”. (2020, November). Retrieved from https://surl.li/bjgoka.

2Regulation of the European Parliament and of the Council No. 1215/2012 “On Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Recast)”. (2012, December). Retrieved from https://eur-lex.europa.eu/eli/reg/2012/1215/o0j.
3 Regulation of the European Parliament and of the Council No. 864/2007 “On the Law Applicable to Non-Contractual Obligations (Rome II)".
(2007, July). Retrieved from https://eur-lex.europa.eu/eli/reg/2007 /864 /0j.

* Convention on the Taking of Evidence Abroad in Civil or Commercial Matters. (1970, March). Retrieved from https://www.hcch.net/en/

% Regulation of the European Parliament and of the Council No. 910/2014 “On Electronic Identification and Trust Services for Electronic
Transactions in the Internal Market (eIDAS Regulation)”. (2014, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/

¢ Regulation of the European Parliament and of the Council No. 2020/1783 “On Cooperation Between the Courts of the Member States in the

Taking of Evidence in Civil or Commercial Matters (Recast)”. (2020, November). Retrieved from https://surl.li/bjgoka.
7 General Data Protection Regulation. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j.
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No. 2011/24/EU!, which establishes the normative
framework for patients’ access to safe and high-quali-
ty healthcare in other EU Member States and also pro-
vides for mechanisms for reimbursement of costs and
the exchange of medical information between national
healthcare systems. In the context of judicial disputes,
this is relevant for determining the legal status of treat-
ment received abroad and for assessing the standards of
medical care that may be applicable to a particular clin-
ical situation. As a result, proof of fault and causation in
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a cross-border case depends not only on medical facts,
but also on the parties’ ability procedurally correctly to
“transfer” evidential material between jurisdictions in
compliance with the rules of evidence and data protec-
tion. The regulatory mechanisms set out above do not
operate in isolation. In a cross-border medical dispute,
they cover not only the taking of evidence, but also the
determination of international jurisdiction, the choice
of applicable law, and the subsequent recognition and
enforcement of judgments (Table 1).

Table 1. Legal structure of the consideration of cross-border medical liability disputes in European Union law

Analytical criterion

Regulatory framework

Characterisation of the claim

Claims concerning medical harm may be characterised as contractual
(breach of the therapeutic obligation) or tortious (causing harm to life and health).
This characterisation determines the application of the relevant conflict-of-laws

rules of EU law

International jurisdiction

Determined in accordance with Regulation (EU) No. 1215/20122 (Brussels I bis):
an action may be brought before the courts of the state where the defendant is
domiciled or before the courts of the place where the damage occurred

(Article 7(2))

Choice of applicable law

Tortious claims are governed by Regulation (EU) No. 864/2007° (Rome II), under
the general rule the law of the state where the damage occurred (Article 4).
Contractual claims are governed by Regulation (EU) No. 593/2008* (Rome I)

Substantive conditions of liability

Determined by the law selected in accordance with Regulation (EU) No. 593/2008
or Regulation (EU) No. 864/2007° and encompass the standard of medical care,
the existence of fault, causation, and the scope of compensation

Evidence

Questions of evidence are governed by the law of the court seised of the case.
The taking of evidence in cross-border disputes is carried out in accordance with

Regulation (EU) 2020/1783¢

Recognition and enforcement of judgments

Judgments of Member States are recognised and enforced
in accordance with Regulation (EU) No. 1215/20127 without an exequatur
procedure, save for grounds of refusal connected with public policy

or infringement of the right of defence

Source: compiled by the authors based on Regulations of the European Parliament and of the Council

A comparative analysis reveals that the substantive
elements of liability, particularly the standard of medi-
cal care, the presence of fault and causation, are deter-
mined by the chosen law in accordance with conflict-of-
laws rules. In contrast, the procedural mechanisms for
acquiring and assessing evidence are governed by the
law of the forum (lex fori). Consequently, the evidential
model of a cross-border case emerges at the intersec-
tion of several legal regimes: the conflict-of-laws regu-
lation, the procedural law of the forum state and special

instruments of international legal assistance. This mul-
ti-layered structure gives rise to specific transnational
evidential risks, such as the territorial fragmentation
of evidence, informational asymmetry between parties,
the protection of medical data and the admissibility of
electronic evidence. At the same time, European Union
law and international procedural mechanisms form a
system of legal instruments aimed at mitigating these
risks and ensuring procedural fairness in cross-border
disputes (Table 2).

! Directive of the European Parliament and of the Council No. 2011/24/EU “On the Application of Patients’ Rights in Cross-Border Healthcare”.
(2011, March). Retrieved from https://eur-lex.europa.eu/eli/dir/2011/24/oj.

2Regulation of the European Parliament and of the Council No. 1215/2012 “On Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Recast)”. (2012, December). Retrieved from https://eur-lex.europa.eu/eli/reg/2012/1215/o0j.
3 Regulation of the European Parliament and of the Council No. 864/2007 “On the Law Applicable to Non-Contractual Obligations (Rome II)".
(2007, July). Retrieved from https://eur-lex.europa.eu/eli/reg/2007 /864 /0j.

* Regulation of the European Parliament and of the Council No. 593/2008 “On the Law Applicable to Contractual Obligations (Rome I)”. (2008,
June). Retrieved from https://eur-lex.europa.eu/eli/reg/2008/593/0j.

% Regulation of the European Parliament and of the Council No. 864/2007 “On the Law Applicable to Non-Contractual Obligations (Rome II)".
(2007, July). Retrieved from https://eur-lex.europa.eu/eli/reg/2007 /864 /0j.

¢ Regulation of the European Parliament and of the Council No. 2020/1783 “On Cooperation Between the Courts of the Member States in the
Taking of Evidence in Civil or Commercial Matters (Recast)”. (2020, November). Retrieved from https://surl.li/bjgoka.

7Regulation of the European Parliament and of the Council No. 1215/2012 “On Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Recast)”. (2012, December). Retrieved from https://eur-lex.europa.eu/eli/reg/2012/1215/o0j.
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Table 2. Transnational evidential risks in medical liability cases and the mechanisms of their legal compensation

Structural risk
in a cross-border dispute

Source
of the risk

Compensatory effect
on the standard of proof

Informational asymmetry between the
patient and the medical institution

Control of evidence (medical records,
internal protocols) by the defendant

Ensuring procedural access to evidence;
reducing imbalance in proving causation

Territorial fragmentation of evidence

Evidence is located in different jurisdictions

Preserving the integrity of the evidential
basis; minimising loss of evidence

Restrictions on access due to the data
protection regime

Medical information as a special category of
personal data

Reconciling the right to evidence with the
right to privacy; legitimising data transfer for
judicial protection

Risk of inadmissibility of digital evidence

Electronic form of medical documentation

Ensuring the legal force of electronic records;
supporting evidential reliability

Differences in national standards of proof

Differences in the allocation of the burden of
proof and presumptions

Protecting the stability of the judgment;
limiting review on the merits at the
recognition stage

Procedural imbalance between the parties

Limited possibility of rebutting evidence or a
presumption

Maintaining the legitimacy of the judgment
in international circulation

Source: compiled by the authors based on Regulation of the European Parliament and of the Council No.910/2014?,
General Data Protection Regulation? Convention on the Taking of Evidence Abroad in Civil or Commercial Matters?

Thus, the international dimension of medical lia-
bility cases transforms the process of providing proof
from a national procedural process into a multi-level
system of interaction between legal regimes. Each reg-
ulatory instrument - from mechanisms for obtaining
evidence to the regime of electronic authentication -
compensates for a specific structural risk. Consequent-
ly, the standard for proving fault and causation is influ-
enced not only by medical facts, but also by the parties’
capacity to exercise their procedural rights amid ter-
ritorial and normative fragmentation. For this reason,
the procedural mechanisms for obtaining evidence in
cross-border disputes are important for establishing
the facts of the case and for the subsequent recognition
and enforcement of the judgmentin another state. While
the standards of proof applied by the court of the state
of origin are not subject to review on the merits, they
can be indirectly evaluated in terms of fair trial guaran-
tees and the public policy of the enforcing state. This is
clearly reflected in the practice of the Federal Court of
Justice of Germany (2024). In judgment VI ZR 108/23
(Bundesgerichtshof, the court drew a detailed distinc-
tion between Befunderhebungsfehler (error in collect-
ing diagnostic findings) and therapeutische Aufklarung
(therapeutic disclosure). This had a direct impact on
the application of § 630h BGB with regard to the re-
distribution of the burden of proof. In that context, a
presumption of causation was possible only where
the breach was clearly classified as one that had cre-
ated evidential uncertainty. This approach shows that,

PDF/?uri=CELEX:32014R0910.

instruments/conventions/full-text/?cid=82.

JURITEXT000044183628.

cz/judikat/nscr/25-cdo-2937-2020.

while German law allows the standard of proof to be
adjusted, this can only be done within predictable and
normatively defined criteria. This structured nature re-
duces the risk of a judgment being refused recognition
in another EU Member State, since redistribution of the
burden does not appear as an arbitrary restriction of
the right to defence. A similar issue of balancing the
burden of proof can be seen in French judicial practice.

In Decision of the Court of Cassation of France
No. 19-15.035* emphasised that establishing medical
error requires a thorough evaluation of medical re-
cords, expert opinions and clinical circumstances. The
court stated that a negative outcome of a medical in-
tervention does not indicate a breach of the standard
of medical care in itself, and that a causal link between
a doctor’s actions and damage must be established
through medical-scientific analysis. This approach aims
to strike a balance between protecting patients’ rights
and preventing the automatic imposition of liability on
medical personnel. In Czech judicial practice, the cate-
gory of lege artis (in accordance with generally recog-
nised professional standards of medical practice) does
not function as a declaratory formula of proper treat-
ment; rather, it is an evidential criterion whose content
is established through expert assessment and analysis
of the clinical situation. In Judgment of the Supreme
Court of the Czech Republic No. 25 Cdo 2937/2020°,
the court assessed the physician’s conduct based on
the circumstances known when the medical decision
was made. This implements the function of an objective

! Regulation of the European Parliament and of the Council No. 910/2014 “On Electronic Identification and Trust Services for Electronic
Transactions in the Internal Market (eIDAS Regulation)”. (2014, July). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/

2 General Data Protection Regulation. (2016, April). Retrieved from https://eur-lex.europa.eu/eli/reg/2016/679/0j.
3 Convention on the Taking of Evidence Abroad in Civil or Commercial Matters. (1970, March). Retrieved from https://www.hcch.net/en/

*Decision of the Court of Cassation of France No. 19-15.035. (2021, October). Retrieved from https://www.legifrance.gouv.fr/juri/id/

% Judgment of the Supreme Court of the Czech Republic No. 25 Cdo 2937/2020. (2022, October). Retrieved from https://www.zakonyprolidi.
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“lege artis” standard, whereby the doctor’s actions are
assessed based on medical knowledge and practice at
the time of treatment rather than the outcome of the in-
tervention. In the context of international recognition,
this reduces the risk of the judgment being character-
ised as incompatible with another state’s public policy,
since the standard of proof is based on normatively de-
fined and foreseeable criteria for evaluating profession-
al conduct. Similar issues arise in the practice of the
Italian Court of Cassation in the context of legislation on
the safety of medical care and the liability of healthcare
professionals (Chambers et al., 2025).

In Sez. III, Judgment No. 28985/2019, the Court
emphasised that establishing a causal link between a
medical intervention and harm requires scientifically
sound expert analysis and an evaluation of the par-
ticular clinical context (Di Massimo, 2019; Clayton et
al., 2020). At the same time, the Court emphasised that
a negative treatment outcome is not in itself sufficient
proof of medical error. This approach aims to strike a
balance between protecting patients’ rights and pre-
venting the automatic imposition of liability on medical
personnel, which is important for ensuring the stability
of judicial decisions in the context of international legal
circulation. Thus, judicial practice demonstrates that
standards of proof in medical disputes have a transna-
tional effect. They determine not only the outcome of
the dispute, but also how resilient the judgment is in
the process of international recognition.

Based on the comparative analysis conducted, it can
be concluded that the elements of the structural-func-
tional model for resolving cross-border disputes con-
cerning compensation for damage caused by medical
errors encompass the essential stages and components
of the process, including the categorisation of the claim
as contractual or tortious, the determination of inter-
national jurisdiction, the selection of applicable law,
the establishment of substantive liability conditions,
the organisation of proof (including the standard of
medical care and the informed consent doctrine), and
the procedures for recognising and enforcing foreign
judgements. Consolidating these elements into a single
model clearly delineates the normative and procedural
framework of the dispute, increases the predictability
of legal application and ensures the integration of na-
tional and transnational mechanisms for protecting pa-
tients’ rights.

Discussion

The findings showed that the liability model for medi-
cal errors is determined not only by substantive rules,
but primarily by the structure of proof, which shapes
the procedural opportunities available to the parties
involved. It was established that the differing degree of
legal certainty in the examined jurisdictions is deter-
mined by the extent to which the standard of medical
care is integrated into the mechanisms for allocating
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the burden of proof. Synthesising the material con-
firmed that it is precisely the procedural construction
of proving causation and fault that constitutes the sys-
tem-forming factor of liability.

In their work, I. Ketsekioulafis et al. (2026) con-
ducted a narrative review of legislative models and
insurance mechanisms of medical liability in different
countries. The authors concluded that the overwhelm-
ing majority of legal systems retain a liability mod-
el based on the principle of fault, but apply different
methods of adjusting the burden of proof procedurally.
They emphasised that the effectiveness of patient pro-
tection depends largely on access to evidence and the
role of medical documentation. The findings in this ar-
ticle are consistent with these conclusions but supple-
ment them with a detailed analysis of how contractual
and tortious characterisation influences the structure
of proof. V.P. Maroudas (2024) examined the German
and Greek liability models in the context of artificial in-
telligence systems and observed that, even amidst the
technological complexity of medical decision-making,
the principle of fault retains systemic significance. The
author demonstrated that the German special rules on
the allocation of the burden of proof perform a com-
pensatory function in cases of informational asymme-
try. The results of the present study confirm this: it
was found that codified presumptions in German law
increase the predictability of dispute outcomes with-
out abandoning the principle of fault. At the same time,
the article broadened the analytical perspective by fo-
cusing not only on the technological factor, but also on
the systemic role of legal characterisation. In contrast,
A.G. Grasso (2025) analysed liability rules in the field
of medical artificial intelligence, noting that the expan-
sion of algorithmic autonomy poses a risk to the tradi-
tional concept of fault. The author argued for preserv-
ing the structural logic of tortious liability and warned
against transitioning to an objective model without
justification. The findings of this study confirmed that
the principle of fault had not been replaced by a mod-
el of strict liability in the legal systems examined, and
that the differences concerned only the procedural
mechanisms of proof. Thus, the results are consistent
with A.G. Grasso’s (2025) position regarding the sys-
temic stability of the traditional approach to liability.

Meanwhile, A. Vozikis et al. (2021) proposed a tool
for analysing litigation risk in medical liability cases,
demonstrating that predicting case outcomes depends
on identifying the elements of wrongdoing and eval-
uating the evidential potential of the parties involved.
The authors emphasised the importance of causation
as a key element of the dispute. This study established
that the normative model of allocation of the burden
of proof determines the degree of risk for the parties
within a particular jurisdiction. Unlike A. Vozikis et
al’s (2021) instrumental approach, this article con-
ducted a normative-comparative analysis to explain
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why disputes are more or less predictable in the exam-
ined legal systems.

The results obtained indicate that in cross-border
medical liability disputes, the proof process structurally
extends beyond the national civil procedure model and
is shaped by the complex interaction between eviden-
tial law regimes, personal data protection regimes, and
international judicial cooperation mechanisms. The
study found that it is precisely this combination of re-
gimes that determines both the possibility of gathering
evidence and the subsequent resilience of the judgment
at the recognition and enforcement stage. This conclu-
sion aligns with comparative approaches presented
in contemporary medical liability doctrine, while also
specifying them in terms of the procedural “export” of
evidence between jurisdictions. As discussed in the col-
lective monograph edited by D. Bach-Golecka (2021),
the effectiveness of compensation mechanisms in
healthcare depends not only on the liability model (tor-
tious, contractual, or mixed), but also on the availability
of procedural instruments that enable the injured party
to access evidence and expert information. The authors
emphasise that informational asymmetry between pa-
tients and medical institutions is a systemic feature of
most legal systems and therefore requires institutional
compensation through presumptions, the redistribu-
tion of the burden of proof or special disclosure proce-
dures. The results of the present study are consistent
with this approach but extend it to the transnational
level. It is demonstrated that in cross-border cases,
asymmetry is exacerbated by territorial fragmentation
of evidence and differences in admissibility standards.
In a purely national context, compensation for asym-
metry is achieved through procedural presumptions. In
an international dispute, however, decisive importance
is attached to the parties’ ability to use mechanisms for
taking evidence internationally and to transfer med-
ical data legitimately, in accordance with protection
regimes. M.]. Bono et al. (2022) analyse medical neg-
ligence through the prism of the classical American
model, in which proving deviation from the standard
of due medical care and the causal link between the
breach and the harm is of central importance. The au-
thors emphasise the pivotal role of expert opinion as a
key evidential tool, highlighting that while procedural
nuances transform the structure of proof, the obliga-
tion to provide the defendant with the opportunity to
refute a presumption remains. The findings obtained
partly coincide with these conclusions: it was estab-
lished that the transformation of the structure of proof
through presumptions or inferences directly impacts
the subsequent evaluation of a judgment in the proce-
dure of international recognition. However, the study
also shows that, in a cross-border context, significance
attaches not only to the internal logic of the standard of
proof, but also to compliance with procedural guaran-
tees. These guarantees may be reviewed by the court of

the enforcing state through the lens of public policy and
the right to a fair trial.

The article by M. Nioi et al. (2025) is devoted to
medical liability in the field of ophthalmic surgery. It
demonstrates a tendency towards the “trivialisation”
of certain medical procedures. This does not reduce
the level of legal risks for medical institutions. The au-
thors showed that an increase in routine interventions
is accompanied by an increase in claims, and that the
assessment of treatment standards is increasingly re-
liant on documentation, digital records and formalised
protocols. These conclusions resonate with the findings
of the present study, which established that electron-
ic medical records and digital event logs are becoming
key evidence in disputes with an international element.
However, in a cross-border context, their significance is
complicated by the need to confirm their authenticity,
integrity and legitimacy of transfer in accordance with
personal data protection rules. This was not the central
focus of the study by M. Nioi et al. (2025), but it be-
comes decisive when a foreign judgment is recognised.
G. Nittari et al. (2020) analysed the ethical and legal
challenges of telemedicine, including the cross-border
transfer of medical data, jurisdictional uncertainty and
differences in regulatory standards. The authors point-
ed out that providing medical services remotely creates
a new liability allocation model and increases conflict-
of-laws risks, especially when the doctor and patient
are located in different states. The present study’s find-
ings confirm and specify these observations in eviden-
tial terms: it demonstrates that the telemedical format
complicates not only the determination of applicable
law, but also the procedure for requesting and legiti-
mately transferring evidence containing health data.
Thus, the conclusions of M. Nioi et al. (2025) regarding
the normative fragmentation and ethical vulnerability
of telemedicine are consistent with the thesis of this
study, which emphasises the need to align the evidential
and data protection regimes in cross-border disputes.

Overall, the analysis makes it possible to conclude
that, while the contemporary doctrine of medical lia-
bility pays considerable attention to the substantive
grounds of compensation and the transformation of
standards of proof, it does not examine their impact on
the stage of international recognition and enforcement
of judgments sufficiently or systematically. Within the
framework of this study, it has been demonstrated that
the procedural structuring of proof, the predictability
of the redistribution of the burden of proof and compli-
ance with guarantees determine the cross-border resil-
ience of a judgment. Accordingly, the results obtained
extend existing scholarly approaches by combining the
analysis of standards of proof with issues of interna-
tional judicial cooperation and the protection of med-
ical data regime, which is of fundamental importance
for the effective recognition and enforcement of judge-
ments in medical liability cases.
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Conclusions

The comparative legal analysis revealed that the clas-
sification of medical error as a basis for liability af-
fects the proof required in disputes. This includes the
elements to be proven, the allocation of the burden of
proof between parties, the application of procedural
presumptions and the limits of compensation for harm.
In continental legal systems, the relationship between
doctors and patients is mixed, combining the contractu-
al basis of treatment with tort law protection of life and
health. Consequently, the same instance of improper
treatment may result in both contractual and tortious
liability, impacting the evidential model and the struc-
ture of legal argumentation.

Comparative analysis shows that German law en-
sures a high level of legal certainty due to the codifi-
cation of the standard of medical care and the special
rules of proof set out in the provisions on the treat-
ment contract. The legislative establishment of pre-
sumptions and the possibility of redistributing the
burden of proof in cases of gross medical error or de-
fective documentation aims to compensate for the in-
formation asymmetry between patients and medical
institutions. French law combines the classical model
of civil liability with institutional mechanisms for out-
of-court compensation. The introduction of a compen-
sation system based on national solidarity, implement-
ed through ONIAM, enables compensation for harm
caused by medical risks or treatment complications,
even in the absence of proven fault on the part of the
medical professional.

Following the reform, the Italian model is char-
acterised by a differentiation between the liability of
medical professionals and that of healthcare institu-
tions. This differentiation affects the structure of proof
and the allocation of procedural risks between the par-
ties. Meanwhile, Czech law institutionalises treatment
as a specific type of contract and allows for the alter-
nation of contractual and tortious liability, ensuring
procedural flexibility in choosing the legal basis of the
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claim. In cross-border medical liability disputes, it was
established that proof acquires a multi-level character.
Substantive liability elements are determined by the
chosen law, in accordance with conflict-of-laws rules,
whereas procedural mechanisms for obtaining and
evaluating evidence are governed by lex fori. Within the
European Union, this system is supplemented by su-
pranational mechanisms for determining jurisdiction,
selecting applicable law and admitting evidence. This
increases the predictability of the procedural aspects of
cross-border disputes.

Systematising the study’s findings enabled the
identification of key transnational evidential risks in
medical disputes, such as informational asymmetry
between parties, territorial fragmentation of evidence,
restrictions on access to medical data, and differences
in national standards of proof. Analysis of judicial prac-
tice in Germany, France, Italy and the Czech Republic
showed that compensation for these risks is ensured
through a combination of procedural presumptions,
expert evidence and mechanisms for redistributing the
burden of proof. Such procedural balance contributes
to ensuring a fair trial and increases the stability of
judicial decisions in the process of their international
recognition and enforcement. Further research should
be directed towards the analysis of the harmonisation
of standards of proof and models of compensation for
harm in medical liability cases within the European
Union, in particular in the light of the development of
cross-border healthcare and the digitalisation of med-
ical documentation.
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AHoTauia

MeToM 1[LOTO JOC/i/XKEHHS OYJIO MPOBEEHHS CUCTEeMATHYHOTI'0 MOPiBHSAJBHO-IIPABOBOTO aHaJI3y MiAX0AiB
J0 BU3HA4Y€HHA NpPaBOBUX IMiACTaB [Jf BiIUKOAYBAaHHA LIKOAHW, 3aBJAHOI JIIKADCBKUMHU IOMUJIKAMHU, Y
MPaBOBiJHOCUHAX, 110 MalTh iHO3eMHUH eseMeHT. /i aHa/i3y HOPMAaTUBHO-NPaBOBUX 6a3 i cyZoBOI
NpakTUKU y chepi MeaudHol BifmoBifjasbHOCTI 6yJI0 3aCTOCOBAHO MOpPiBHSAJBHO-NPABOBi, popMaabHO-
NpaBOBi Ta KOJI3ilHI MeTOAU NOpsAJ 3 MeTOJaMHU BUBYEHHS KOHKPETHUX BUIAZKIB 1 TUIOJOTIYHUMU
MeToaMHu. [lopiBHAIBHUH aHaJIi3 3aCBi{YMB, 1110 X04a BOHHU BiJIpi3HAOTHCSA HOPMAaTUBHUM GOPMYJIIOBAHHSAM
CTaHJAPTY MeJJMYHOI JOIOMOTH Ta MeXaHi3MaMH HOTro MpolLiecyalbHOr0 JOKa3yBaHH4, yCi pO3IJ/IAHYTi NIpaBoOBi
CHUCTeMU 30epiraroTb MPUHIUI BUHU K 000B’sI3KOBY YMOBY LIMBIJIbHOI Bi/INOBiJa/IbHOCTi 32 MeJUYHY LIKOAY.
Bysno BUsB/IEHO, 10 HiMelbKa MoJeJib 3abe3leyye HaWBUILUM CTyHiHb NMPaBOBOI BM3HAYEHOCTI 3aBASKH
koaudikalil goroBopy mpo JiKyBaHHSI Ta 3aKOHOJ|aBY0 BU3HAYEHUM INpe3yMILisM. Byso BusiBieHo, 110
yecbKa MoJieJib iHCTUTYLiOHa/Ii3y€E JiKyBaHHSA sIK crienuiyHUM JLOroBipHUM BH/JI, 3aCTOCOBYIOUU KpUTepPiH
HaJlaHHS JJOOMOTH BiJIMOBiZHO /10 3araJbHOBU3HAHUX NMPOdeciiHUX MeAWYHUX CTAHJAPTIB, AOMyCKAYH
36ir foroBipHUX i fesiKTHUX KBatidikauii. PpaHily3bKka Mo/ie/b NOEAHYE KJIaCUYHE TJIyMaueHHsI LUBiJIbHOT
BiZIIOBI1a/IbHOCTI 3 IHCTUTYLLiIHHUM ME€XaHi3MOM KOMIIeHcalil KO Yepe3 HalliOHaJIbHY COJiAapHICTh, 1110
peastizyeThbcst yepes cucteMy HarjjoHaspHOro ynpaBJliHHA 3 BiZIIKOAYBaHHS 30UTKIB Y MeJUYHUX BUIIa/IKaX.
BcraHoBJieHO, 1[0 iTajilicbka MoOJe/b XapaKTepU3yeETbCcAd AudepeHI[iHOBaHOK BifMOBiAa/IbHICTIO MiX
JiKapsIMU Ta 3aK/JaJlaMHd OXOPOHH 3J0pOB’S Mic/s 3aKOHOAABYOi pedopMu 1mion0 Ge3nekH narieHTiB. Ha
OCHOBIi OPIBHAJILHOTO aHaJi3y 6ys10 cGOPMOBaHO y3arajbHeHY MO/JieJib JOKa3yBaHHS B MeJUYHUX CIIOPaX,
1[0 MalOTh iIHO3EMHHUM eJIeMEeHT, sika 06’€JHy€E TaKi KOMIIOHEHTH: MaTepia/bHi miZicTaBu BignmoBigaIbHOCTI,
BU3Ha4YeHi JOTOBipHOW abo JAesikTHOW KBasidikalli€to; mporecyaabHi MeXaHi3MU JJ0Ka3yBaHHsS, 30KpeMa
npe3yMILii, eKCepTHi JoKa3u Ta Nepepo3No/iJ TAraps J0Ka3yBaHHs; TpaHCHALioHaIbHI paKToOpH, 3 OISy
Ha 3aCTOCYBaHHS KoJi3iHHUX HOpM, npuHuun lex fori; HagHauioHanbHI MexaHi3Mu €Bporneiicbkoro Corw3y
0A0 WPUCAUKIII Ta OTpMMaHHA J0Ka3iB. [[pakTHYHe 3Ha4eHHS BUCHOBKIB IOJIATAE B IX MOTEHLiHHOMY
BUKOPUCTAHHI CyJaMU Ta 3aKOHHUMHU NIpe/iCTaBHUKaMHU JJi IPOTHO3YBaHHA PU3UKIB BiAMOBY Y BU3HAHHI Ta
BHMKOHaHHI pillleHb y TPAHCKOPJOHHUX MeJUYHUX ClIopax
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Abstract

The relevance of the study is rooted in the persistent tension between state sovereignty and the applicability
of human rights guarantees under the European Convention on Human Rights (ECHR), particularly concerning
Article 6(1) ECHR. The aim of the article was to explore how the European Court of Human Rights (ECtHR)
interprets the application of procedural guarantees in cases involving sovereign state actions. The methodology
employed includes a selective analysis of ECtHR case law, focusing on matters involving public and private
law and the distinction between acta jure imperii and acta jure gestionis. The article demonstrated that the
applicability of Article 6(1) depends significantly on whether the dispute relates to public law matters, such
as tax assessments, or private law matters, such as contractual disputes. It was found that the Court generally
excludes state actions in sovereign capacities from the scope of Article 6(1), while extending it to cases involving
non-sovereign state activities. This distinction underscored the Court’s ongoing balancing act between
protecting individual rights and respecting state sovereignty. The article concluded that, despite challenges,
the evolving jurisprudence of the ECtHR shows a potential for expanding the scope of human rights guarantees
under the Convention. The practical value of this research lies in its contribution to the broader understanding
of the ECtHR’s approach, which can guide future case law and academic discussions regarding the limits of state
sovereignty and the application of fair trial guarantees

Keywords:
human rights; state sovereignty; fair trial guarantees; international law; public law; judicial jurisprudence; legal
interpretation

Introduction

Article 6(1) of the European Convention on Human
Rights (hereinafter: the Convention, the ECHR)' is one
of the main procedural guarantees of the Council of Eu-
rope’s human rights protection system (Jones, 2023).
Encompassing virtually all the protective measures

needed to ensure a fair judicial process for a person,
natural or legal, this provision has been interpreted by
the European Court of Human Rights (the Strasbourg
Court, the ECtHR) to include various elements of a fair
trial (Van Drooghenbroeck & Rizcallah, 2019). As such,
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it prescribes conditions as varied as independence
and impartiality of the judicial body dealing with the
case at hand and reasonableness of the examination’s
duration. Despite this broad scope and its fundamen-
tal importance in international human rights law, the
applicability of the civil limb of Article 6(1) ECHR was
interpreted to depend on whether the proceedings in
a case involve elements of public or private law. As the
present Article aims to demonstrate, this approach is
deeply rooted in the paradigm of State sovereignty, a
theoretical approach which has continued to domi-
nate European (and international) legal space since the
adoption of the Convention.

Among the extensively studied scenarios in which
such logic emerges, scholars have focused on tax as-
sessment issues and asylum and deportation cases.
In those types of proceedings, the guarantees of Arti-
cle 6(1) ECHR have been considered inapplicable be-
cause both activities are generally regarded as falling
within the exclusive competence of States. On the other
hand, in situations where States have acted rather as
private actors, the ECtHR has held that the procedural
guarantees of this provision are applicable. This situ-
ation is further complicated by the fact that not each
and every case is clearcut, as the Court’s jurisprudence
includes examples of situations where the judges used
their discretion to rule that Article 6(1) ECHR guaran-
tees might, in narrowly defined circumstances, apply
to public-law-related proceedings. Viewed through the
lens of the concept of State sovereignty, this approach
reflects the traditional public international law distinc-
tion between acta jure imperii and acta jure gestionis,
an idea emanating from the field of State immunity. It
is necessary to offer a novel doctrinal perspective that
seeks to connects all these theoretical elements, as the
most pertinent scholarly arguments do not offer a com-
prehensive overview of the matter (Grech, 2006; Bo-
schiero, 2013).

Numerous scholars, for example M. Kloth (2010),
A.Sanger (2016), A. Orakhelashvili (2025), have already
engaged in discussing the applicability of Article 6(1)
ECHR to cases where applicants sought to argue that
these guarantees should prevail over the immunities
of sovereign States. These questions, however, lie out-
side of the scope of the present research. Instead of
contributing to those debates, this Article only propos-
es to borrow the main logic of the distinction between
sovereign and non-sovereign acts to support its thesis.
Since Y. Okada (2023) have attempted to analyse how
the bifurcation between acta jure imperii and acta jure
gestionis informs different areas of international law,
the scientific objective of this research was to provide
a fresh perspective on the role that State sovereignty
plays in the field of human rights. The main hypothesis

Illnternational Covenant on Civil and Political Rights.
treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf.
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of this research was that the Strasbourg Court’s deci-
sions on the applicability of Article 6(1) ECHR depend
on whether the procedures complained involve issues
of public or private law, thus reflecting the State acts’
nature: in its sovereign capacity (acta jure imperii) or
otherwise (acta jure gestionis). To support its hypoth-
esis, this Article conducted a selective analysis of rel-
evant ECtHR jurisprudence and the Convention’s pre-
paratory works. The scarce and inconsistent character
of the academic literature on this topic underpins the
scientific relevance of this research.

Materials and Methods

Given the vast scope of Article 6(1), the present paper
focused only on the general guarantee prescribing that
everyone is entitled to a fair hearing in the determina-
tion of their civil rights and obligations. Considering
that the ECtHR, as a victim of the Council of Europe’s
political success, has produced considerable jurispru-
dence (Helfer, 2008), there are 407 judgments in English
alone addressing this issue, which most closely resem-
bles the theme of this research. This number excludes
decisions, some of which might be especially germane
for the purposes of this article, as it is reasonable to as-
sume that once the Court finds that a matter brought
up by the applicant falls within the ambit of public law
(thus, is an actus jure imperii), the case will most likely
be resolved through an inadmissibility decision with-
out addressing its merits. Therefore, the methodologi-
cal scope of this analysis was limited to the most rele-
vant judgments and decisions of the Strasbourg Court
that identified beforehand through a literature review
and manual searches on the Court’s jurisprudential da-
tabase (HUDOC). The prompts included, among others,
the following keywords: “migration”, “tax assessment”,
“public law”, “private law”, “sovereignty”, “State immu-
nity”, “acta jure imperii”, and “acta jure gestionis” (the
last two also spelled with an “I”). The selection was
additionally narrow by relying on the Registry’s own
method of attaching importance to cases (“Key Case”
indicator on HUDOC).

In accordance with the principle of systemic in-
tegration in interpreting international law norms,
according to which they should be understood in har-
mony with other relevant applicable rules (Rachovit-
sa, 2017), attention was drawn to how the United Na-
tions Human Rights Committee interprets Article 14 of
the International Covenant on Civil and Political Rights
(ICCPR)Y, a provision that largely codifies the same
rule as Article 6(1) ECHR. It allowed to understand
whether the ECtHR’s judicial reasoning on the matter
aligns with those of other (quasi-)judicial international
bodies in light of the standard of universality of human
rights. Additionally, the resort to this UN treaty body

December). Retrieved from https://treaties.un.org/doc/
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is justified by numerous references that were made to
the drafts of the ICCPR during the drafting process of
Article 6 ECHR (Council of Europe, 1956). Although
other regional and international (quasi-)judicial bod-
ies tasked with examining claims of alleged violations
of the right to a fair trial were excluded from the scope
of this research due to the latter’s constraints, it should
by no means be interpreted as Eurocentrism or igno-
rance. On the contrary, other systems’ approaches
might shine light on potential means of overcoming the
prevalence of the idea of State sovereignty in this field
in further research.

Applying the distinction between acta jure imperii
and acta jure gestionis horizontally, as developed in the
context of State immunity, would be methodologically
incorrect, since the analysis here emphasises vertical
legal relations between persons (natural or legal) and
States in the context of human rights litigation. As it is
commonly known, the discipline of public international
law presupposes the sovereignty equality of all States,
seeing their relations as strictly horizontal. Instead of
endorsing this, the idea is merely borrowed from its
original context to highlight how this logic can help ex-
plain differences in the Court’s approach to the applica-
bility of fair trial guarantees.

In this light, the following section introduced the
concept of State sovereignty in public international law
and the distinction between the two types of State acts
mentioned above. This is followed by an overview of
the conditions of applicability of Article 6(1) ECHR in
its civil limb, as per the ECtHR'’s case law. Subsequently,
the paper offered convincing examples from the Court’s
jurisprudence where State sovereignty considerations
have influenced judicial reasoning about the applicabil-
ity of fair trial guarantees. Finally, the last section sum-
marised the findings of this Article and suggests areas
for future related research.

Results and Discussion

State sovereignty and the nature of state acts. As
what seems to be a consensus among international
jurists suggests, the international human rights pro-
tection system remains largely State-centred. However
normatively undesirable this status quo might be, the
Council of Europe and its organs, including the ECtHR,
continue the quest for a fine balance between protect-
ing the holders of human rights and avoiding State
backlash, a process which oftentimes requires sophis-
ticated mental and legal gymnastics (Bates et al., 2025).
In the context of this article, it will suffice to recall that
the traditional understanding of State sovereignty in
public international law supports the axiom that inter-
national law is based on the consent of States and is cre-
ated only by States and only for them (Henkin, 1995).
Although in the 2010s the field of international human
rights law has begun to offer more room for the in-
volvement of non-State actors, it, as well as the entire

discipline of public international law, continues to be
dominated by this paradigm. The situation was even
more favourable to States in the immediate aftermath
of the Second World War, when the Convention was
drafted. The following passage aims to support this
assertion by referring to the preparatory works of the
Council of Europe’s leading treaty.

Reflecting the importance of the notion of State
sovereignty, the founders of the Convention discussed
several issues that were considered capable of directly
affecting this idea from the outset of the process. The
broader context of the drafting process was that of the
“hesitat[ion] to support a real transfer of sovereignty
to supra-national organisations” (Kivisto & Haapa-
la, 2023). In particular, the Belgian representative,
Mr Fayat, followed a radically State-centred approach
when he minimised the importance of debating the
implementation of the Court’s judgments, his main ar-
gument being that the parties to the Convention were
“States by right of law” (Council of Europe, 1972). Au-
thors who analyse the travaux préparatoires of the Con-
vention more often conclude that the idea of State sov-
ereignty ultimately prevailed over the utopian spirit of
universality of human rights (Huneeus & Rask Madsen,
2018). Although at later meetings it was acknowledged
that, in principle, “the proposed Convention would in-
volve some voluntary surrender of sovereignty” (Le
Moli, 2022), the very idea that it was the States them-
selves that had to voluntarily agree to give up part of
their sovereignty in order to protect human rights indi-
cates that their representatives were negotiating a sys-
tem designed for States. Legal historians have also un-
derlined this objective, agreeing that the aim pursued
by the founders of the Convention was to minimise any
risk that could lead to a loss of sovereignty beyond what
was considered absolutely necessary (Bates, 2010;
Walther, 2024). The subsequent evolution of the Stras-
bourg machinery, with the ECtHR only becoming fully
operational in the 1970s and 1980s, suggests that in
the early 1950s States were merely not ready to trans-
fer their sovereignty to a supranational body.

The drafting process as Article 6 ECHR were also
underpinned by strong sovereignty connotations. Mr
Teitgen, one of the most prominent drafters of the Con-
vention, addressed the concerns of several participants
over potentially intrusive Strasbourg institutions, em-
phasising the latter’s subsidiarity in the context of this
article: “[i]f the verdict has been given in a regular man-
ner by a court regularly constituted, after the plaintiffs
have made use of the normal channels which the laws
of their country guarantee them, then no request is
receivable by the international organ” (Council of Eu-
rope, 1956). Nevertheless, the position of State sover-
eignty in international law and, by implications, in the
ECtHR'’s jurisprudence should not be seen as static. As
R. Bernhards (1999), a former President of the Court,
wrote over twenty-five years ago, “[e]very effective
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protection of individual freedoms restricts State sover-
eignty, and it is by no means State sovereignty which [...]
has priority”. Thus, one of the indicators of the Court’s
impact is that it successfully balances between impos-
ing more limitations on State sovereignty through its
rulings and avoiding backfire from States, whose par-
ticipation is crucial for a meaningful implementation of
the judgments. In this historical context, the distinction
between acta jure imperii and acta jure gestionis might
serve as a useful tool for understanding the purpose of
State sovereignty and its implications for the applica-
bility of Article 6(1) ECHR (Table 1). This dichotomy
underpins a set of rules governing State immunity and
marks the boundary between acts carried out by a State
in its sovereign capacity and those undertaken in a pri-
vate capacity (Sun & Liamzon, 2018).

The notion of acta jure imperii refers to inherent-
ly governmental acts carried out by a State as a sover-
eign entity. These include activities such as legislation,
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taxation, diplomatic and military measures, all of which
are exercises of sovereign authority (Orakhelashvi-
li, 2019). This notion has been codified in the 2004 Unit-
ed Nations Convention on Jurisdictional Immunities of
States and Their Property (not yet in force but reflects
partly customary international law) in Article 2(1)(b)
(iii), but received little interpretation there!. Confirmed
by numerous expert and judicial authorities? as a rule
of customary international law, the sovereign nature of
these acts makes them immune from the jurisdiction of
foreign courts (International Law Commission, 1991;
Moravcovd, 2023). For example, in the case of Germa-
ny v. Italy (Greece Intervening)?, crucial for the devel-
opment of international law, the International Court
of Justice (IC]) held that Germany’s actions during the
Second World War, although manifestly illegal from
the perspective of substantive rules, were acts of State
sovereignty and therefore entitled to immunity under
international law.

Table 1. Practical examples of acta jure imperii and acta jure gestionis

Acta jure imperii

Acta jure gestionis

Not-so-clear examples

Taxation

Contracting

State-owned companies with mixed functions

Diplomatic acts

Commercial acts

Procuring goods/services for public services

Legislation

Foreign investment

Loaning cultural property to private museums

Source: developed by the author

On the other hand, the field of acta jure gestionis
covers acts performed by States in a manner similar
to private actors, engaging in non-sovereign activities
such as commercial ones (Sun & Liamzon, 2018). These
acts are not immune from foreign jurisdiction and are
subject to the same legal consequences as those appli-
cable to non-State entities. The reasoning behind this
distinction is that when a State engages in non-sov-
ereign activities, it should not benefit from sovereign
immunity, as this would place it in an advantageous
position over private actors engaged in the same type
of activities. Therefore, when a State is involved in
contractual, commercial or employment disputes, its
actions are not immune by virtue of its sovereignty
(Grant, 2013). It is also important to understand that
sometimes the boundary between the two types of acts
may be unclear, and in some cases, a detailed, case-spe-
cific analysis may be necessary to classify a State’s acts
within this dichotomy. In complex cases of interactions
between a state and private entities, a golden standard
would be, where possible, to separate acts and related
(in-)tangible objects into two categories based on the
purpose of their use. After explaining the theoretical

distinction between these two types of State acts, it is
opportune to turn to the Court’s jurisprudence on the
applicability of Article 6(1) ECHR, before examining
how the former influences the latter.

General principles of the applicability of Arti-
cle 6(1) ECHR under the civil limb. Article 6(1) ECHR
has several purposes in light of which its applicability
should be understood. It was included in the Conven-
tion because a judicial mechanism for protecting the
individual rights of each person is required by the rule
of law doctrine, which underpins the entire regime (Vo-
giatzis, 2022). Equally, it protects individuals from the
arbitrariness of national courts and ensures the fair de-
termination of the rights and obligations of persons un-
der the jurisdiction of each State “based on democratic
principles” rather than “social privilege, chauvinism,
and racial inequality” (Council of Europe, 1956). How-
ever, historically, the Court, as the sole entitled inter-
preter of the Convention, has understood this provision
as having a broad but selective scope (Teleki, 2021).
The ECtHR has limited the applicability of its civil limb
to a set of proceedings, making it subject to three cu-
mulative criteria. Thus, there must be: (1) a genuine

! United Nations Convention on Jurisdictional Immunities of States and Their Property (2004, December). Retrieved from https://legal.

un.org/ilc/texts/instruments/english/conventions/4_1_2004.pdf.

2 Judgment of the European Court of Human Rights in Case No. 45197/13 “Radunovic and Others v. Montenegro”. (2016, October). Retrieved
from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-167803%22]}.
3 Judgment of the International Court of Justice in Case “Jurisdictional Immunities of the State (Germany v Italy, Greece Intervening)”. (2012,

February). Retrieved from https://www.icj-cij.org/case/143.
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dispute over a right/obligation; (2) having its legal ba-
sis in domestic law; and (3) it must be of a civil nature™.
Each of these will be addressed separately in the fol-
lowing passages.

In public international law, the idea of dispute re-
fers to a situation of “disagreement on a point of law or
fact, a conflict of legal views or interests between two
persons”?2, Although the definition comes from another
court’s jurisprudence, it would not be incorrect to apply
it here because a person may be either a natural or a
legal person, and sovereign States belong to the latter
group by virtue of their full legal personality in interna-
tional law (Worster, 2016). In most recent ECtHR cases,
the parties rarely disputed the existence of a dispute,
which leads us to turn to older case law for a summary
of the relevant principles.

In Benthem v. the Netherlands?, the Strasbourg
judges clarified that in the context of the applicability of
Article 6(1) ECHR, the notion should not be interpreted
too technically. Instead, it must be given a “substantive
rather than a formal meaning”, implying that the exist-
ence of such a dispute should be deduced by the Court
autonomously, even when the domestic legal system
regulates it strictly. Moreover, the purpose of the dis-
pute is extended to cover issues related to the existence
and determination of the scope of a civil right, both in
fact and in law. Finally, in addition to being genuine and
serious (conditions that exclude frivolous complaints to
the Court from wasting the judges’ time), the dispute
should have the civil rights or obligations at stake as
one of its objectives*. The UN Human Rights Commit-
tee’s (2007) interpretation aligns with that of the EC-
tHR on this matter, reaffirming that the “nature of the
right [or obligation] in question should be examined,
rather than [...] the status of one of the parties or [...]
the specific forum offered by national legal systems for
determining certain rights [or obligations]”. Practical
examples of situations which the ECtHR considered to
give rise to a dispute for purposes of Article 6(1) ECHR
include admission to the bar, suspension of the right to
practice medicine, and claim for compensation after
unlawful detention (Vitkauskas & Dikov, 2012).

This is perhaps the easiest condition to satisfy out of
all three. It is important to bear in mind that according
to the principle of subsidiarity, in light of which national
authorities should be given an opportunity to address

echr.coe.int/eng#{%22itemid%22:[%22001-216400%22]}.

and rectify an alleged human rights violation before the
Strasbourg Court engages with it (Kleinlein, 2019), the
ECtHR is not in a position to interpret Article 6(1) ECHR
ex officio so as to create new rights that have no legal
basis in the domestic legal system. Coming back to the
idea of State sovereignty, here one can notice a clearcut
division of labour between national and supranational
levels in favour of the former’s interests.

In Grzeda v. Poland®, the judges stressed that the
starting point in analysing the existence of the legal
basis of a civil right is national legislation and the in-
terpretations given to it by the highest domestic courts.
Thus, in situations where national judges have analysed
in a reasoned manner, with reference to the principles
emanating from the ECtHR'’s case law, the necessity to
restrict a civil right protected by Article 6(1) ECHR, the
Strasbourg Court should provide very compelling rea-
sons to substitute its own interpretation for the nation-
al one. The case of Karoly Nagy v. Hungary® offers an
example of how the quality of domestic judicial analysis
in an Article 6(1) case leaves no room for hesitation in
this context. The majority considered that since the na-
tional courts had logically and coherently interpreted
the appellant’s right to compensation after his dismiss-
al as a pastor as being governed by ecclesiastical rather
than civil law, there was no indication of manifest ar-
bitrariness in that interpretation. A critical observer
might, nevertheless, take issue with this approach, as,
in doing so, the Strasbourg Court seems to give nation-
al judicial systems a degree of credit, which might, as
the cases of Russia, Tiirkiye, and, most recently, Poland,
have demonstrated, lead to breaches of fundamental
democratic processes (Kurban, 2023).

Finally, most Article 6(1) cases focus on the deter-
mination of whether a right or an obligation allegedly
violated are of a civil character. The Court’s jurispru-
dence, starting with Kénig v. Germany, clarifies that
this notion has an autonomous meaning under the
Convention, which implies that it cannot always be in-
terpreted solely on the basis of the relevant domestic
provisions, thus granting the Strasbourg judges a sig-
nificant degree of discretion. Nonetheless, domestic
codification of a right plays a role in the initial deter-
mination of its civil nature, as the Court has stressed
that this must be done “by reference to the substantive
content and effects of the right - and not to its legal

! Judgment of the European Court of Human Rights in Case No. 6319/21 “Fabbri and Others v San Marino”. (2024, September). Retrieved from
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-237239%22]}.

2 Judgment of the International Court of Justice in Case “Allegations of Genocide under the Convention on the Prevention and Punishment of
the Crime of Genocide (Ukraine v Russian Federation)”. (2024, February). Retrieved from https://www.icj-cij.org/case/182.

3 Judgment of the European Court of Human Rights in Case No. 8848/80 “Benthem v the Netherlands”. (1985, October). Retrieved from
https://hudoc.echr.coe.int/tur#{%22itemid%22:[%22001-57436%22]}.

*Judgment of the European Court of Human Rights in Case No. 51357/07 “Nait-Liman v Switzerland”. (2018, March). Retrieved from https://
hudoc.echr.coe.int/eng#{%22appno%22:[%2251357/07%22],%22itemid%22:[%22001-181789%22]}.

% Judgment of the European Court of Human Rights in Case No. 43572/18 “Grzeda v Poland”. (2022, March). Retrieved from https://hudoc.

¢ Judgment of the European Court of Human Rights in Case No. 56665/09 “Karoly Nagy v Hungary”. (2017, September). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-177070%22]}.
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classification - under the domestic law of the State
concerned”!. Resonating with the principles applica-
ble to identifying a dispute discussed above, what is
essential in determining whether the guarantees of
Article 6(1) ECHR apply to a right or obligation is the
nature of the right in question, not the way it is pre-
scribed in national law. This civil nature of the right
disputes before a judicial body should be understood
as opposed to criminal (covered under the criminal
limb of Article 6(1) ECHR), political (covered under
Article 3 Protocol 1) or administrative rights.

The ICCPR’s codification of a similar notion (“de-
termination of rights and obligations in a suit at law”)
is more problematic®: as equally authentic versions of
the Covenant in various languages use concepts with
slightly different meanings (English: suit at law, French:
matieére civile, Spanish: materia contenciosa), it was the
UN Human Rights Committee that had to interpret it
in its subsequent practice. The Committee’s approach
follows a logic similar to that of the ECtHR, as the UN
body has consistently reiterated that the nature of the
rightin question, and not the status of one of the parties
to the proceedings, matters for the determination of
whether there is a “suit at law” regarding the determi-
nation of civil rights or obligations within the meaning
of Article 14(1) ICCPR". It later became more specific,
with the Committee providing a list of examples of such
rights, including rights and obligations stemming from
contract, property, and tort law, termination of public

Public law matter
(actus jure imperii)

Ambiguous cases
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servants’ employment, determination of social securi-
ty benefits or soldiers’ pension rights, or proceedings
concerning the use of public land or expropriation of
private property (Human Rights Committee, 2007). As
will be discussed below, the ECtHR has had many op-
portunities to address the applicability of Article 6(1)
in civil matters to many of these situations over the
years. Based on this rich jurisprudence, the following
section seeks to explain how the applicability of Arti-
cle 6(1) ECHR to matters involving public and private
law reflects the distinction between sovereign and
non-sovereign acts of the State.

Acta jure imperii and acta jure gestionis in the
Court’s jurisprudence on the applicability of Ar-
ticle 6(1) ECHR. The starting point of analysis would
be the summary of relevant principles in the judgment
of Denisov v. Ukraine®, where the ECtHR noted that the
guarantees of Article 6(1) may apply to disputes which
domestic law regards as belonging to the field of public
law, and thus as an exercise of its sovereign power. From
this, it can deduce that the applicability of Article 6(1)
ECHR in civil matters is not an absolute value, but a
relative one, depending on the category of dispute in
question. It would, therefore, be more useful to imagine
it on a spectrum, with one side containing disputes in
which the State acted in a sovereign manner. The oppo-
site pole of this spectrum (Fig. 1) will include disputes
concerning rights and obligations based on the State’s
non-sovereign activities.

Private law matter
(actus jure gestionis)

A

Article 6(1) inapplicable

Judicial discretion

v

Article 6(1) applicable

Figure 1. Applicability of Article 6(1) ECHR on a spectrum

Source: developed by the author

The first type of proceedings involving inherent gov-
ernmental interests, which the Court has consistently
considered not to fall within the scope of Article 6(1) of
the Convention, is tax assessment. In Ferrazzini v. Italy®,
the Grand Chamber confirmed that the pecuniary na-
ture of a tax dispute between an individual and a State
is not sufficient to make Article 6(1) applicable in civil
matters. The judges supported this decision by stat-
ing that “tax matters [...] form part of the hard core of

coe.int/eng#{%22itemid%22:[%22001-57512%22]}.

ohchr.org/casedetails/3188/en-US.
https://hrlibrary.umn.edu/undocs/html/vws441.htm.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-186216%22]}.

coe.int/eng#{%22itemid%22:[%22001-59589%22]}.
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public-authority prerogatives, with the public charac-
ter of the relationship between the taxpayer and the
[State] remaining predominant”. This reasoning indi-
cates that taxation activities fall within acta jure imperii
because of their predominantly public-law nature and
are, therefore, excluded from the Strasbourg Court’s
scrutiny. The most recent Grand Chamber authorities
on this subject confirmed that “despite the pecuniary
effects which tax disputes necessarily produce for the

! Judgment of the European Court of Human Rights in Case No. 6232/73 “Konig v Germany”. (1978, June). Retrieved from https://hudoc.echr.
2 Judgment of the European Court of Human Rights in Case No. 14305/17 “Selahattin Demirtas v. Turkey (No. 2)”. (2020, December).
Retrieved from https://hudoc.echr.coe.int/tur#{%?22itemid%22:[%22001-207173%22]}.

3 Decision of the Human Rights Committee in Communication No. 2862/2016 “Aheyeu v. Belarus”. (July, 2021). Retrieved from https://juris.
*Decision of the Human Rights Committee in Communication No. 441/1990 “Casanovas v. France”. (1990, December). Retrieved from

% Judgment of the European Court of Human Rights in Case No. 76639/11 “Denisov v Ukraine”. (2018, September). Retrieved from https://

¢ Judgment of the European Court of Human Rights in Case No. 44579/98 “Ferrazzini v Italy”. (2001, July). Retrieved from https://hudoc.echr.
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taxpayer”, the civil limb of the right to a fair trial re-
mains inapplicable to such disputes!.

Another obvious example of an actus jure imperii
excluded from the material scope of Article 6(1) ECHR
concerns asylum and deportation matters. The Grand
Chamber’s judgment in Maaouia v. France offered the
first authoritative statement on the inapplicability of
this rule to proceedings concerning the entry, stay, or
expulsion of aliens from the territory of a State. Unlike
tax assessment proceedings, however, the Court con-
sidered it necessary to resort to a contextual interpre-
tation of the Convention, together with its protocols,
to argue this way. The majority was of the view that,
since the Contracting Parties had decided to take on an
additional obligation to guarantee the rights of foreign-
ers by adopting Protocol No. 7 to the Convention, they
“were aware that Article 6 § 1 does not apply to proce-
dures for the expulsion of aliens”?. Although a different
line of argumentation was followed to reach a similar
conclusion, the Court’s logic demonstrates that asylum
and deportation issues fall within the exclusive compe-
tence of the State, since it is its sovereign prerogative
to decide who has the right to enter and reside on its
territory. At the same time, Judges Loucaides and Tra-
ja3 suggested in their dissenting opinion that one of the
reasons for the majority’s decision was that such mat-
ters are traditionally public-law in nature, implying that
their exercise derives directly from State sovereignty.
One can observe similar tendencies in the UN Human
Rights Committee’s approach to deciding whether the
guarantees of Article 14(1) ICCPR apply to migration
and deportation cases. Albeit without evident referenc-
es to state sovereignty, a consistent line of its quasi-ju-
risprudence strongly indicates that unless an instance
of deportation results from the application of serious
criminal sanctions, there is no room for arguing that a
civil right or obligation of a person was determined in
such proceedings*®.

Since the early years of the Council of Europe’s ju-
dicial mechanism, the European Commission on Hu-
man Rights in Strasbourg has refused to recognise that

echr.coe.int/fre#{%22itemid%22:[%22001-58847%22]}.
echr.coe.int/fre#{%22itemid%22:[%22001-58847%22]}.
https://hrlibrary.umn.edu/undocs/1341-2005.html.
hrlibrary.umn.edu/undocs/1234-2003.html.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-25814%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-76823%22]}.

1% Ibidem, 1989.

issues of citizenship and nationality fall within the am-
bit of Article 6(1) ECHR®. It is indisputable that State
decisions concerning citizenship and nationality are
acta jure imperii because only the State itself has the
legitimacy to decide who may be its national and who
may not. They are, consequently, always regulated by
means of public law. In Sergey Smirnov v. Russia’, for
instance, in which the applicant argued that the State’s
refusal to confirm his Russian citizenship violated his
rights under Article 6(1), the ECtHR emphasised that
‘neither the right to citizenship nor the right to a pass-
port is a civil right, given that it is not of a pecuniary
or otherwise of a private character’®. Instead, the Court
held in its subsequent jurisprudence that “an arbitrary
denial of citizenship might in certain circumstances
raise an issue under Article 8 of the Convention because
of the impact of such a denial on the private life of the
individual”. This logic aligns with the main argument of
the present article, explaining their exclusion from the
application of Article 6(1) ECHR guarantees.

In various scenarios for the applicability of Arti-
cle 6(1) ECHR to public and private law matters on a
spectrum, the issuing of licences for commercial activ-
ities would find its place closer to the opposite pole. In
Tre Traktorer Aktiebolag v. Sweden®, the applicant com-
pany faced the revocation of its licence to serve alcohol-
ic beverages and claimed that, contrary to Article 6(1)
of the Convention, domestic law did not provide for
the possibility of judicial review of the license revoca-
tion. The respondent Government argued that since
the wholesale sale of alcohol in Sweden was subject to
a State monopoly, the issuance of such licences had to
be strictly regulated by public-law provisions and that,
therefore, the guarantees of Article 6(1) ECHR should
not apply to such proceedings. However, the Court re-
jected the Government’s objections, stating that all the
‘companies concerned [were] carry[ing] on a private
commercial activity, which has the object of earning
profits and [wa]s based on a contractual relationship
between the license-holder and the customers”*°. Thus,
since the nature of those actions of the Swedish State

! Judgment of the European Court of Human Rights in Case No. 49812/09 “Vegotex International SA v Belgium”. (2022, November). Retrieved
from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-220415%22]}.

2Judgment of the European Court of Human Rights in Case No.39652/98 “Maaouia v France”. (2000, October). Retrieved from https://hudoc.
3 Judgment of the European Court of Human Rights in Case No. 39652/98 “Maaouia v France”. (2000, October. Retrieved from https://hudoc.
* Decision of the UN Human Rights Committee in Communication No. 1341/2005 “Ermst Zundel v Canada”. (2007, March). Retrieved from
5 Decision of the UN Human Rights Committee in Communication No. 1234/2003 “Ms. P.K. v Canada” (2007, March). Retrieved from https://
5 Decision of the European Commission of Human Rights in Case No. 17309/90 “Galip v Greece”. (1994, August). Retrieved from https://
7 Decision of the European Court of Human Rights in Cases Nos. 41788/22 and 51028/22 “Ali Aba Kadr and Rouhi v Spain”. (2024, October).
Retrieved from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-238088%22]}.

8 Decision of the European Court of Human Rights in Case No. 14085/04 “Sergey Smirnov v Russia”. (2006, July). Retrieved from https://

 Judgment of the European Court of Human Rights in Case No. 10873/84 “Tre Traktorer Aktiebolag v Sweden”. (1989, July). Retrieved from
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-57586%22]}.
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was not at the core of its sovereignty and had signif-
icant implications for private commercial interests,
there was no reason to exclude them from the scope of
Article 6(1) of the Convention'.

Similarly, the Court’s case-law includes a number of
judgments where the guarantees of Article 6(1) ECHR
were found applicable to contractual disputes between
legal persons and states, because the latter’s actions in
concluding and (non-)performing the contracts were
clearly acta jure gestionis®>. A prominent example from
the Strasbourg institution’s jurisprudence is offered
by arbitration proceedings between a company and a
State, whereby arbitral awards prescribed civil rights
of pecuniary nature, such as the right to demand pay-
ment of a debt, as in Regent Company v. Ukraine®. Re-
turning to theoretical spectrum of the applicability of
Article 6(1), these situations will represent its opposite
pole, being located as far as possible from situations
where the State acts in a sovereign manner. These sit-
uations, therefore, offer another example of how the
dichotomy of acta jure imperii and acta jure gestionis
shapes the Court’s decisions on the applicability of fair
trial procedural guarantees.

Since the Convention is a living instrument which
has to be interpreted in the light of contemporary
developments (Letsas, 2018), the Court’s case law
provides an example of a type of procedure which, al-
though initially outside the scope of the civil limb of
the right to a fair trial, is now included therein. By im-
plication, the Strasbourg judges might be seen as ben-
efiting of a degree of judicial discretion in dealing with
ambiguous, not-so-clear in terms of this dichotomy,
State acts. In this context, it is worth mentioning pub-
lic sector employment disputes. For a very long time,
the ECtHR consistently emphasised that a State’s de-
cision to dismiss a civil servant was an exercise of its
sovereignty, thus not subject to supranational scrutiny
(Lawson, 2018).

The change came with the Pellegrin judgment?,
where the Grand Chamber decided to introduce a
new requirement for examining the applicability of
the guarantees of Article 6(1) ECHR to such disputes,
namely “a functional criterion based on the nature of
the employee’s duties and responsibilities”. The French
Government argued that Pellegrin, a French ministry

!European Convention on Human Rights.
convention_ENG.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-85681%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58402%22]}.
5 Ibidem, 1999.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-176769%22]}.
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employee, “had taken part in the exercise of [State] sov-
ereignty”, which should make his Article 6(1) claims
inadmissible®. Dismissing the Respondent’s argument,
the Court established a functional approach, whereby
the it would subsequently analyse whether the duties
(functions) of a dismissed civil servant are quintessen-
tially public, such as police or military functions, thus
outside the scope of the ECtHR’s scrutiny. Years later,
in Fabian v. Hungary®, the Grand Chamber confirmed
that the Pellegrin logic rests on the idea of State sov-
ereignty, stating that “it is [...] for the [...] States [...] to
identify expressly those areas of public service involv-
ing the exercise of the discretionary powers intrinsic to
State sovereignty where the interests of the individual
must give way”.

In this context, the Court’s judgment in Roche w.
the United Kingdom deserves special attention’. This
post-Pellegrin case was brought by a retired soldier,
who developed serious health issues after having par-
ticipated in chemical weapons trials. Thus, following
Pellegrin, Roche’s functions were inherently public and,
therefore, fell outside the scope of ECtHR’s scrutiny.
However, the judgment was not that simple, as the over-
all context of the United Kingdom’s legal system mat-
tered; in a common-law State, the distinction between
substantive and procedural rights played an important
role for deciding on Roche’s claims.

The crux of the matter under Article 6(1) ECHR
was whether disputes concerning compensation for
service-related injuries, claimed through a statutory
pension mechanism and not ordinary tort law, touched
upon determining civil rights and obligations within
the meaning of this provision. The United Kingdom'’s
Government argued that the Parliament had deliberate-
ly opted for a specialised pensions mechanism through
a statute instead of allowing victims like the applicant
to submit general tort claims. In line with Fabian, this
choice reflects its sovereignty in legislative matters, as
by delimiting the extent of the civil rights in domestic
law, the State practically immunised itself from certain
lawsuits under Article 6(1) ECHR. By the narrowest
majority possible, the Grand Chamber ruled against a
violation of the right to a fair trial, confirming that State
sovereignty considerations retain their importance in
the Court’s jurisprudence.

Retrieved from https://www.echr.coe.int/documents/d/echr/

2 Judgment of the European Court of Human Rights in Case No. 13427 /87 “Stran Greek Refineries and Stratis Andreadis v Greece”. (1994,
December). Retrieved from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57913%22]}.
% Judgment of the European Court of Human Rights in Case No. 773/03 “Regent Company v Ukraine”. (2008, April). Retrieved from https://

*Judgment of the European Court of Human Rights in Case No. 28541/95 “Pellegrin v France”. (1999, December). Retrieved from https://

¢ Judgment of the European Court of Human Rights in Case No. 78117/13 “Fabian v Hungary”. (2017, September). Retrieved from https://

7 Judgment of the European Court of Human Rights in Case No. 32555/96 “Roche v the United Kingdom”. (2005, October). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-70662%22]}.
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The Pellegrin logic was subsequently supplement-
ed by two additional safeguards in Vilho Eskelinen and
Others v. Finland": (1) specialised national laws must
expressly exclude access to court for a certain category
of public servants, and (2) such exclusion must be justi-
fied on objective grounds of national interest. Here, it is
also important to mention that the ECtHR has consist-
ently held thatitis a State’s prerogative to decide what it
considers to be a national interest?3, another testimony
to the importance of State sovereignty: no other State or
supra-national body may decide for a State how to act.
Although the Vilho Eskelinen approach seems to bene-
fit public sector employees by prescribing more protec-
tion against arbitrary acts of State as employer, it was
met with criticism from sovereignty-supporting judges.

For instance, in their dissenting opinion to this
judgment, judges Costa, Wildhaber, Tiirmen, Borrego
Borrego, and Jociené went as far as to argue that the
majority overruled its previous jurisprudence and set
up a precedent through an ‘arbitrary interpretation’ of
the Convention*. As know from the Strasbourg judg-
es’ emphasis on the notion of legal certainty, only a
compelling reason might justify a departure from the
Court’s established jurisprudence®. Such a compelling
reason, according to the Vilho Eskelinen bench, was
the fact that the functional approach established in Pel-
legrin neither simplified the analysis of related cases,
nor brought above more certainty®. The majority, then,
thought it necessary to articulate the approach used to
examine the applicability of the fair trial guarantees to
public sector employment matters to ensure that the
protection of Article 6(1) ECHR remains effective.

This line of case law indicates that there may be
room for international examination of disputes involv-
ing acta jure imperii, since the conditionality of the re-
quirements which the ECtHR has imposed on States
to successfully exclude public-sector employment dis-
putes from the guarantees of Article 6(1) suggests at
least “a strong presumption [that they apply] to labour
disputes between public servants and their State” (Law-
son, 2018). A decade later after the Court had departed
from its previous case law in Vilho Eskelinen, the Czech
Government in the Regner proceedings argued that

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-83870%22]}.

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-225221%22]}.

echr.coe.int/eng#{%22itemid%22:[%22001-95031%22]}.

echr.coe.int/fre#{%22itemid%22:[%22001-216400%22]}.

“the question whether or not a State should regard as
reliable from a national security point of view a person
working within its central administration concerned
the core of public authority prerogatives and State sov-
ereignty”’. However, as national legislation of the Czech
Republic did not prescribe a specialised regime regulat-
ing employment terms for civil servants, the relation-
ship between the applicant and his employer, the State,
raised concerns under Article 6(1) ECHR.

An additional argument in favour of allowing such
supranational scrutiny was offered by Judge Lemmens
in his concurring opinion to the Grzeda judgment?,
where he opined that the litmus test to be applicable in
such situations should address the question of whether
“the effective functioning or the sovereignty of the [...]
State” is concerned. According to this logic, the consid-
erations of State sovereignty have to be balanced against
the founding principles of the Council of Europe’s hu-
man rights protection system. In other words, although
State is indeed sovereign in deciding who it employs, it
should not be entitled to abuse its position of power in
employment matters unless it is essentially necessary
to an effective exercise of its sovereignty, hence the Vil-
ho Eskelinen guarantees. In a way, the development of
the Court’s jurisprudence on this topic provides an in-
teresting example of how the judges have continuously
pushed the boundaries of State sovereignty to the extent
that could be considered an encroachment upon the lat-
ter, to ensure an effective Article 6(1) ECHR protection.

Lastly, before concluding, it is worth referring to
a scenario which does not easily fit into either of the
approaches discussed above. Some careful commenta-
tors may point to the Court’s judgments in which the
guarantees of Article 6(1) were found applicable to na-
tionalisation (or other State-led manipulations) of pri-
vate property, which is intuitively an actus jure imperii
(Tomz & Wright, 2010). The UN Human Rights Commit-
tee (2007) has mentioned this type of disputes as deter-
mining individuals’ civil rights or obligations, implying
that fair trial guarantees apply to them. It is true that,
although in such scenarios States act as sovereigns in
restricting property rights in pursuit of its interests, the
ECtHR has emphasised that various fair trial guarantees

! Judgment of the European Court of Human Rights in Case No. 63235/00 “Vilho Eskelinen and Others v Finland”. (2007, April). Retrieved
from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-80249%22]}.
2 Judgment of the European Court of Human Rights in Case No. 69698/01 “Stoll v Switzerland”. (2007, December). Retrieved from https://

% Judgment of the European Court of Human Rights in Case No. 13863/19 “Uab Braitin v Lithuania”. (2023, June). Retrieved from https://

*Judgment of the European Court of Human Rights in Case No. 63235/00 “Vilho Eskelinen and Others v Finland”. (2007, April). Retrieved
from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-80249%22]}.
% Judgment of the European Court of Human Rights in Case No. 17056/06 “Micallef v Malta”. (2009, October). Retrieved from https://hudoc.

¢ Judgment of the European Court of Human Rights in Case No. 63235/00 “Vilho Eskelinen and Others v Finland”. (2007, April). Retrieved
from https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-80249%22]}.

7 Judgment of the European Court of Human Rights in Case No. 35289/11 “Regner v the Czech Republic”. (2017, September). Retrieved from
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-177299%22]}.

8 Judgment of the European Court of Human Rights in Case No. 43572/18 “Grzeda v Poland” (2022, March). Retrieved from https://hudoc.
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are applicable to proceedings arising from claims relat-
ed to expropriation. Thus, in De Geouffre de la Pradelle
v. France!, the judges found that the applicant, part of
whose property had been designated by the French
State as an area of public interest, effectively limiting
his property rights, “was entitled to expect a coherent
system that would achieve a fair balance between the
authorities’ interests and his own”. The Court’s reason-
ing in this judgment provides an interesting example of
how it can avoid discussing highly complex questions
of State sovereignty by redirecting the issue at hand to-
wards related deficiencies of the legal system, which in
themselves trigger the applicability of the fair trial pro-
vision. In addition, in Sporrong and Lonnroth v. Swe-
den?, it was established that a national expropriation
programme affecting the applicants’ properties could
give rise to a dispute concerning civil rights.

However, a more complex approach to these judg-
ments reveals that the applicability of Article 6(1)
ECHR to such matters is triggered by the obviously pe-
cuniary nature of the damage suffered by applicants as
aresult of the expropriation (and other restrictions) of
their property (Tomz & Wright, 2010). This contrasts
sharply with the Court’s approach to the applicability
of fair trial guarantees in tax assessment situations.
This seeming discrepancy in approaches is resolved
if turn to the above-mentioned judgment in Denisov?,
where the ECtHR stipulated that “the civil limb [of Ar-
ticle 6] has covered cases which might not initially ap-
pear to involve a civil right but which may have direct
and significant repercussions on a private pecuniary or
non-pecuniary right belonging to an individual”. Thus,
the Court focused on the consequences of the sover-
eign act of nationalisation rather than the act itself to
successfully argue that Article 6(1) could apply, despite
the sovereign character of the expropriation measures.
This logic should be seen on a par with the ECtHR’s
above-explained exercise of discretion in interpreting
State acts which are not-so-clear acta jure imperii or
acta jure gestionis as falling within the realm of Arti-
cle 6(1) ECHR. Together, these are some indicators of
the Court’s willingness to engage in mental gymnastics
to expand the scope of conventional rights, an approach
that should be seen as a positive one because it offer
individuals greater protection under the Convention.

Conclusions

Through a selective analysis of ECtHR jurisprudence,
the present Article has sought to demonstrate that the

hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-186216%22]}.

echr.coe.int/fre#{%22itemid%22:[%22001-112570%22]}.
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traditional public international law distinction between
sovereign and non-sovereign acts of the State is reflect-
ed in the Court’s decisions on the applicability of Ar-
ticle 6(1) ECHR in civil matters. The analysis suggests
that even when there is a genuine dispute over a civil
right or obligation, an essential condition for the appli-
cability of this provision, the Court tends to decide that
it does not fall within the scope of Article 6(1) of the
Convention when the issues raised are of a public law
nature and represent the exercise of State sovereignty.
Examples from the Court’s case law include matters of
asylum, deportation, and taxation, all typically regard-
ed as acta jure imperii, leading us to the conclusion that
the paradigm of State sovereignty continues to play an
important role in the Convention system. In this light,
academics might use the findings of this Article to fur-
ther emphasise the analytical and practical strength of
the doctrine of State sovereignty.

However, it would be wrong to conclude that the
European system of human rights protection is in-
capable of meeting contemporary challenges due to
being anchored in the idea of State sovereignty, es-
pecially given that in the 2010s several scholars have
sought to challenge the rigidity of the latter concept.
As shown by the example of how the Court’s approach
to disputes relating to employment matters in the pub-
lic sector has evolved, this perspective is not one set
in stone, and social developments could affect the ap-
plicability of fair trial guarantees to sovereign acts. In
fact, the Court itself has acknowledged that the major-
ity of the Convention rights, including those of non-pe-
cuniary nature, should be treated as ‘civil rights’ for the
purposes of Article 6(1) ECHR.* Likewise, the UN Hu-
man Rights Committee clearly explains that the scope
of these guarantees is not exhaustive and may cover
other disputes between individuals and States which
must nonetheless be assessed on a case-by-case basis,
depending on the nature of the right in question. It is
also important to note that even in a case as clear-cut
an actus jure imperii as taxation, Article 6(1) of the
ECHR will be applicable to related disputes if criminal
law-type sanctions are involved (Case Jussila v Fin-
land). This difference suggests that the prerogatives
of State sovereignty are seen as requiring more supra-
national scrutiny where they might result in harsher
punishments for individuals. The scope of the civil limb
of Article 6(1) ECHR, therefore, despite initially being
limited to acta jure gestionis, is evolving and now ex-
tends beyond it.

! Judgment of the European Court of Human Rights in Case No. 12964/87 “Geouffre de la Pradelle v France”. (1992, September). Retrieved
from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57778%22]}.

?Judgment of the European Court of Human Rights in Cases Nos. 7151/75 and 7152/75 “Sporrong and Loénnroth v Sweden”. (1982,
September). Retrieved from https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57580%22]}.

% Judgment of the European Court of Human Rights in Case No. 76639/11 “Denisov v Ukraine”. (2018, September). Retrieved from https://

*Judgment of the European Court of Human Rights in Case No. 45835/95 “Shapovalov v Ukraine”. (2012, July). Retrieved from https://hudoc.
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Nevertheless, it would be too ambitious to expect
that more disputes related to the exercise of State sov-
ereignty will soon follow the example of labour dis-
putes. In the poetic words of the judges of the Inter-
national Criminal Tribunal for Former Yugoslavia (case
“Prosecutor v Tihomir Blaskic”), States are incredibly
jealous of their sovereignty and related prerogatives.
This jealousy becomes toxic when politicians anchor
their disagreement with the decisions of internation-
al (judicial) bodies in it. The situation of the Europe-
an Union shows that even the most progressive and
results-oriented States are not yet ready to give up
their sovereignty in matters of taxation. What this
Article suggests, instead, is that disputes concerning
asylum and deportation represent an area on which
future research could focus. The Court’s reasoning in
Vilho Eskelinen, where the judges decided that the
guarantees of Article 6(1) could be applicable to dis-
putes involving acta jure imperii, indicates that such a
change is possible only under certain, strictly defined,
conditions. This approach is reasonable, because to

argue otherwise would mean advocating for an exten-
sive encroachment on State sovereignty, respect for
which remains crucial for the ECtHR’s effectiveness
and legitimacy. However, and especially in light of the
ambiguous acceptance in the Court’s case law of the
importance of respecting and protecting the rights of
asylum seekers and migrants, particularly in the antic-
ipation of the 2026 Chisindu meeting of the Committee
of Ministers, theorists might start developing a theo-
retical framework of conditions under which the Stras-
bourg judges might consider a transition analogous to
that in public sector employment disputes.
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B The applicability of the civil limb of Article 6(1) ECHR...

3aCTOCOBHICTb LUMUBIJIbHOro acnekTy ctaTTi 6(1)
€KNN y npakTuui €CMNJ1

IOpin MaTpikeeB
[okTop dinocodii B ranysi npaea, HAyKOBUIN CNiBPOBITHUK
AMCTEpPAaMCbKMN YHIBEPCUTET

1018 WYV, KaHan AxTeprpaxT, 166, M. AMcTepaaMm, KoponiectBo HigepnaHais
https://orcid.org/0009-0008-5372-4279

AHoTauia

AKTyanpHICTD JOCJI/PKEHHS MOB’siI3aHa 3 IMOCTIMHOI HAMPYXEHICTI0O MiX JepKaBHUM CyBepeHIiTeTOM i
3aCTOCOBHICTIO FapaHTId MpaB JIIOAWHU 3TijHO 3 EBPONENCHKOI0 KOHBEHIIEI 3 NpaB JIIOJWHHU, 30KpeMa B
koHTeKCTi cTatTi 6(1). MeToto JjociKeHHs1 6YB aHasli3 TJIiyMadyeHHs1 EBPONENChKHUM CYZI0M 3 NpPaB JIIJUHU
3aCTOCYBaHHA NMPOLECYaJbHUX FapaHTIiN y crpaBax, 10 CTOCYIOThCA AiM CyBepeHHUX Jep:kaB. BukopucraHna
MeTo/10JI0Tisl mepesbayasa BUGIpKOBUIM aHasi3 mpakTUkU Cy[y 3 aKIeHTOM Ha MUTAHHSX, 1[0 CTOCYIOTHCS
MyO6J/IiYHOTO Ta MPUBATHOTO MpaBa, PO3MeEXYBaHHSA MiX acta jure imperii Ta acta jure gestionis. Y ctatTi
MPO/IEMOHCTPOBAHO, 1110 3aCTOCOBHICTb cTATTi 6(1) CyTTEBO 3aJIEXKUTh Bifl TOTO, YU CTOCYETHCS CIip MUTAaHb
ny6JIiYHOTO IpaBa, TAKUX K MOJATKOBI HapaXyBaHHS, Y NHUTaHb IPUBATHOTO MpaBa, TAaKUX K JOTOBipHI
cnopu. BcranoBneHo, o Cyz 3arajioM BUKJIIOYAE [l iep)kaB y CyBepeHHiN sIKocTi 3i chepu 3acTocyBaHHSA
ctaTTi 6(1), momupIoYH i Ha CIpaBH, L0 CTOCYIOThHCS [islIbHOCTI HECYBEpEeHHUX JlepKaB. Lle po3MexxyBaHHsA
3acBifuye noctifiHe 6asaHcyBaHHs Cyly Mi>K 3aXMCTOM IPaB 0CO6H Ta IIOBAro /10 epKaBHOT'O CyBepEHITETY.
ChopMy/nbOBaHO BHUCHOBOK, 10, TONPH CKJAJHOLL, PO3BUTOK CyAo0BOI mNpakTuku CyJy /JeMOHCTPYE
MOTeHLia [l PO3IIUpeHHs cdepu rapaHTiil mpaB jroAuWHHU 3rifHO 3 KoHBeHuiew. [IpakTUyHa miHHICTH
L[bOTO JOCJI/PKEHHS N0JIAra€ B HOro BHECKY B PO3UIMpPeHHA po3yMiHHA nigxoay Cyay, 110 MOXe CIpsAAMyBaTH
CYA,0BY NMPAKTUKY U akaJeMidHi JUCKYCIl 1100 MeX JepKaBHOIO CyBepeHITeTy Ta 3aCTOCYBaHHA rapaHTid
CHpaBeiJIMBOTO Cyl0YHMHCTBA

Kniouosi cnosa:

NpaBa JIIOJAWHU; Jlep>XaBHUM CyBepeHiTeT; rapaHTil ClpaBeAJIMBOTO CYyJOYUHCTBA; MiDXKXHapoJHe IpaBo;
ny6JiidHe MpaBo; Cy/0Ba NPAKTHKA; OPUAUYHE TIyMayeHHs
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