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3ACTOCYBAHHS [TIPUMYCOBHX 3AXO/1IB BUXOBHOI'O XAPAKTEPY:
TEOPETUUYHUMA ACIIEKT

Ha nincragi ananizy nonoxens XV po3ainy 3aranshoi uactuau KK Ykpainu gociia-
JKYIOTBCSl TEOPETUYHI aCTIeKTH 1HAMBIAyasTi3allii IPUMYCOBHUX 3aX0/iB BUXOBHOTO XapaK-
TEepy B MPOIECi X 3aCTOCYBaHHSI, Ta OKPECIIOIOTHCS MOXKIIMBI HAIIPSIMU MOAAIBIIOTO Y0-
CKOHAJICHHS HOpM, niepeadaueHux crartamu 97 i 105 KK Ykpaiuu.

Kniouosi cnosa: npumycosi 3axo0u 8uxoeHo20 xapakmepy, 3aCmocy8ants npumyco-
BUX 3AX00I8 BUXOEHO20 XAPAKMEDY.

Ha ocHoBanuu ananmza nonoxxennid XV pasnena O6mieit yactu YK YkpanHsl uccrnemy-
I0TCS TEOPETUUECKUE aCTIeKThl MHIMBHTyJTU3ALUH TPUHYAUTENBHBIX MEp BOCIUTATEIBHOTO
XapakTepa B IPOIEecce UX MPUMEHEHHs], 1 0003HaYat0TCsl BO3MOYKHBIE HAIPABICHUS J1alTh-
HEHIIero yCOBEPILIEHCTBOBAHMST HOPM, MPETyCMOTPEeHHBIX cTarbsimu 97 1 105 YK YkpauHsl.

Knioueswie cnosa: npuryoumenvHvle Mepvl BOCNUMAMenbHO20 Xapakmepd, npumeHe-
HUe NPUHYOUmenbHbIX Mep 60CRUMAamenbHo20 Xapakmepa.

Based on an analysis of the provisions of Section XV of the General Part of the Criminal
Code of Ukraine the theoretical aspects of individualization compulsory educational
measures in process of their application are investigated and possible directions of the
further improvement of norms provided by Articles 97 and 105 of the Criminal Code of
Ukraine are denoted.

Key words: coercive educational measures, application of coercive educational
measures.
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Beryn. CTpykTypy KpUMiHAIBHO-IIPABOBOTO PETYJIIOBAHHS, SIK BIJOMO, CKJIAIa€ HE JINIIE KpUMiHAIb-
HAa BIJINOBIIaJIbHICTh, 8 3BIJIBHCHHS B/l KPUMiHAIBHOT BIIMOBIIATBHOCTI Ta MOKapaHHsI, IPUMYCOBI 3a-
XOJIM MEAMYHOTO XapakTepy, IPUMYCOBE JIKYBaHHS, CyAMMICTb, 320X0YEHHSI 32 3yCHJLIs, CIIPSIMOBaH1
Ha 3aXMCT 0COOM, CyCIIbCTBA Ta AEPKaBH LUISIXOM CIIPUYMHEHHS MIKOAN 3JIO0BMHCHHKaM TOILO [2, C.
61; 11, c. 47-52]. Oxpeme Micle y Liil manxiTpi 3aiiMalOTh MPUMYCOBI 3aX0/I BUXOBHOTO Xapakrepy. Li
3aX0/IM € He JINIIe eeKTUBHUMH 3ac00aMH KPHMiHAIBLHO-IIPABOBOTO BIUIUBY, aJIETEPHATUBHOIO MTOKa-
PaHHIO HEMOBHOJITHIX, ajie i € IIEBUMH 3 TOYKH 30py COLiaNbHOI peadinitamil miuiiTkiB. BogHouac y
IIpaBOBil periaMeHTalii Ta e()eKTUBHOCTI 3aCTOCYBaHHs IPUMYCOBHX 3aXOZiB BUXOBHOI'O XapakTepy
icHYIOTh npoOsiemu [4, ¢. 4], Ha sIKi MU 1 XOT1IA O 3BEPHYTH Jalli yBary.

AHaJi3 ocTaHHix qKepedn i mybuikanii. Y Teopii KpUMiHAJIBHOIO MpaBa MUTAHHSM, TIOB’I3aHUM
i3 3aCTOCYBaHHSIM IPHMYCOBHX 3aXOJIB BUXOBHOTO XapakTepy, NpucBsiueHi npaui 3. P. AG3eminoBoi,
E. JI. bikrimepoBa, B. M. Bypuina, JI. B. I'epacumuyk, I. O. €pewmiii, /{. B. Kapenina, O. ®. KogiTizi,
O. B. Kozauenka, A. A. My3uku, JI. M. ITanrox Tomo. HaBenennumu aBropamu BHECCHUH ICTOTHUMN
BKJIQJl Y pO3pOOKY O3Ha4eHOI TeMaTuku. Y TOW caMuil yac y JOCIHIPKeHHI NPUMYCOBHX 3aXOJIB BHU-
XOBHOTO XapaKTepy KpallKy CTaBHTH II€ 3apaHo, SIKIIO B3araii 1€ MOXJIHMBO Y HayKOBOMY ITOIIYII.
3anunaeTbesl AUCKYCIHUME Oarato MUTaHb KPUMIHAIBHO-TIPABOBOIO 3MICTY IIi€l pobiaeMaruku. 30-
Kpema, OLIBILIICTh 3 ICHYIOUMX JIOCHI/DKEHb IIPUMYCOBHX 3aX0J1iB BUXOBHOTO XapaKTepy, sIK MPaBUIIO, HE
3a4iNaroTh TEOPETHYHMX ACTIEKTIB 1HIMBIMyanizawii IuX 3aco0iB BILIMBY B IIPOLEC] TX 3aCTOCYBaHHSI.
Ti » okpemi HayKOBi po3poOKH, y KOTPUX X0ua O IKUMOCh YMHOM 1 3BEPTAETHCS Ha 1€ yBara, 3a3BUyai
HOCATH (hparMeHTapHuil Xapakrep.

IMocTaHoBKa 3aBAaHHA. METOIO CTATTI € IOCIIIKCHHS TCOPSTUYHHUX ACIEKTIB 1HIMBIIyasi3aril
IIPUMYCOBHUX 3aXOJ[IB BUXOBHOI'O XapaKTepy B MpOIeci iX 3aCTOCYyBaHHs, Ta OKPECICHI MOXKIIMBUX Ha-
MIPSIMIB MOJAJIBILIOTO YJIOCKOHAIEHHS HOpM, nependauennx crarrsimu 97 1 105 KK Ykpainu.

Pesyabratu gocaimxenns. Yactunoto 2 ct. 105 KK Ykpainu nexnapoBaHo, 1o 10 HEMOBHOJIITHBOT
0co0u MOXXYTh OyTH 3aCTOCOBaHI TakKi MPUMYCOBI 3aX0/IM BUXOBHOTO Xapakrepy: 1) 3acTepexeHHs; 2)
00MEKEHHS JI03BLLIS 1 BCTAHOBJICHHS OCOOJIMBUX BUMOT JI0 TIOBEIHKH HEITOBHOJIITHHOTO; 3) Iepeaya
HEIMOBHOJIITHBOTO IT1]T HAIISA] OaThKIB YU 0C10, SIKi X 3aMiHSOTh, UM i HATJIST IEAaroriyHoro abo Tpy-
JIOBOTO KOJIEKTUBY 3a HOTO 3T0/I0I0, @ TAKOK OKPEMHUX I'POMAJISIH Ha TXHE TIPOXaHHs; 4) MOKJIAJICHHS Ha
HETIOBHOJIITHBOTO, SIKUI JOCST 11" ITHAALSTHPIYHOTO BIKY 1 Ma€ MaifHO, KOIITH 200 3apo0iToK, 000B’513-
Ky BIIIIKOYBaHHS 3aIO/IiSTHUX MAiHOBUX 30MTKIB; 5) HAIPaBJICHHS HEITOBHOJIITHHOTO JIO CICIiaIbHOT
HaBYaJIbHO-BUXOBHOI YCTAaHOBH JUIsl AITEH 1 MTITKIB 1O HOro BUIPABIICHHS, ajie Ha CTPOK, 1110 HE IIe-
PEBHIIYE TPHOX POKIB.

BigzHaunmo, 1110 3aCTOCYBaHHS BKa3aHUX 3aX0/[1B KPUMIHAIBLHO-TIPABOBOI'O XapaKTepy sIBJIsE COO0I0
JSUTBHICTB CY/Ly IO/I0 IPUHHATTS Y BiIIOBIIHOMY IIPOILECyaIbHOMY JIOKYMEHTI PillIeHHs PO IIPH3Ha-
YEeHHS KOHKPETHOTO BUJTy Ta (200) CTPOKY 11bOT0 3aco0y BIuIUBY. [1ij yac Takoi IisUIbHOCTI Cy/1 BUPILIY€
HU3KY NMTaHb KPUMiHAJILHO-ITPAaBOBOTO 3MicTy. 1o iX uncia, 30KkpeMa, i BIIHOCUTBCS IUTAHHS, T10B -
3aHe i3 peanizalielo NPUHLMUITY IHAMBIAyasi3auii X NPUMYCOBUX 3aXOJIiB BIUIMBY, aKe NOMITUMO,
1110 332 CHUCTEMOIO HaBeJIeHI BHIIE 3aX0/I1 PO3TAIOBaHI B/l MEHIII CYBOPOTO 10 OUIbII CYBOPOTO, 1 I1e, SIK
3a3HaYar0Th OKPEMi HayKOBIIi, JO3BOJISIE O1IBII 1HIMBITyaTi30BaHO MiJXOIUTH 10 IpoLecy iX peasizarii
[1,c.165;12,¢c.98-99; 13, c. 137; 3, c. 85]. llle Oinbin kareropuunuii y iipomy kontekcti J1.B. Kapenis,
SIKMH BiJI3Ha4ae, 1110 BUOIPp KOHKPETHOTO 3aX0/y BUXOBHOTO BIUIMBY ITOBUHEH 0a3yBaTHCS BUKIIIOYHO Ha
ToTepeIHbOMY BUBUECHHI CyI0M 200 MiJJPO3/1IOM Y CIIpaBax HEIIOBHOJITHIX 0COOM MTPaBOIIOPYIIHHKA 1
XapakTepy BUMHEHOTO 3JI04uHYy [6, c. 141-142].

Takum 4rHOM, 11100 3pOOUTH MPOTHO3 IIOJI0 JOIIBHOCTI 1 MOAANBIIOT €()eKTUBHOCTI 3aCTOCYBaHHS
JI0 TIJUTITKA TOTO YH 1HIIOTO BHJLy HPUMYCOBOTO 3aX0/ly BUXOBHOTO XapaKTepy, Cy/l TOBUHEH BOJIOAITH
JIOCTOBIPHOIO 1H(POPMAIIIEIO MIOA0 MIUPOKOTO Koia oOCTaBuH. Jlaneko He BCi 3 HUX 1 HE 3aBX/U 3HaA-
XOJISITh CBOE BiZJOOpa)KeHHsI B Marepiajiax KpUMIHaJIbHUX CIIPaB PO 3JI0YMHH HETOBHOJITHIX. Bupi-
LIEHHIO JJaHOTrO NuTaHHs, Ha nymKky Jl. B. Kapenina, Moxxe cripusitu 3akpiluieHHsI B 3aKOHI 000B’s13-
KOBOCTI CKJIQJIaHHS TaK 3BaHOI «COLiaJIbHOT JOMOBIAI» MPU PO3CIiyBaHHI KPUMIHAIBHHUX CIPaB PO
3JI0YMHH HEMIOBHOJIITHIX, @ TAKO)K OCHOBHHX ITapaMeTpiB TaKol JOMOBiAi. 30Kpema, aHi coLialbHOI 0~
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MOBiZIl MOBHHHI BiJOOpaskaTH: coianbHo-aeMorpadivyti aani npo oco0y HEMOBHOIITHHOTO; BIZJOMOCTI
npo cKiaj ciM’i 1 XapakTepucTuky 0aThbKiB; XapaKTEepHUCTUKY HEMOBHOIITHHOTO 1 BYMHEHOTO JIisSTHHS;
JIaHi PO HETaTUBHI 1 IO3UTUBHI 00CTaBUHMU, IO BIAHOCSATHCS K JI0, TAK 1 MiCJs 3JIOYMHHOT MOBEIIHKA
mijutiTka (XapakTepucTHKa MIKpOCepeloBUIla — pedepeHTHI Tpynu, Koo ApY3iB, 3HAHOMHUX, CyCIiJIiB,
SIK IPOBOJUTH BUIBHMHN 4ac); CIPUHHATIUBICT JI0 3aXO/1iB BIUIUBY (IPUMYCOBHX 3aXO[iB BUXOBHOTO
XapakTepy, MOKapaHHsl); JaHi PO piBeHb (i3UUHOT0, IICUXIYHOTO, IHTEIEKTYaJILHOTO 1 eMOLIIHOTO po-
3BUTKY; NOTPeOH, MO AN, iHTepecH miamiTka. [liqcyMKoBa yacTHHA JOMOBI/i MOBHHHA MICTHTH BUC-
HOBOK — YiTKy c(hOpMyJIbOBaHY JyMKy (PEKOMEHJAIlil0) 100 HAMOUIbII aJeKBaTHOT MipH, sIKa MOXE
OyTH 3aCTOCOBaHA JI0 NPABONOPYIIHNKA, SIKUI BUNHKB 3JI0YMH Y HEIIOBHOJIITHBOMY Billi [6, ¢. 150-151,
153-154]. Tloni6uuii o po3niisie i 3. P. AG3eminosa. JlociinHuIsl 3a3Ha4ae, Mo BiJOMOCTI PO
0c00y BUHHOT'O HETIOBHOJIITHBOT'0, JI0 SIKOTO 3aCTOCOBaHI IIPUMYCOBI 3aX0M BUXOBHOTO XapakTepy, 1110
MICTSITBhCSl Y Marepiajax KpUMiHAJIbHUX CIpaB, HEAOCTATHI 1 paKTHYHO HE BIJIPI3HSAIOTHCS Bl 0COOH
YMOBHO 3aCyJUKEHOI'O IiITKa. SIK mpaBmio, B KpUMiHaJIbHIN CIIpaBi NPUCYTHI MO3UTHBHI ab0 Hew-
TpaJbHI XapaKTepUCTHKHU (MOOYTOBI, 3 MicCLisl HABYAHHSI, POOOTH), OBIIKM PO YCHIMIHICTB 13 yUOOBHX
3akiaaiB. [mbie nociikeHHs 0co0H MiTiTKa, He 00OMEXYIOUHCh JOIIUTOM POAMYIB 1 APY3iB, MOX-
JIMBE [UITXOM 3aJIyYCHHS CICIIaiCTiB — COI[iaIbHUX MPAI[iBHUKIB, 1€JaroriB, ICUXOIOTB, ICUXIaTPiB
JUIsl OTPUMAaHHS BIJIOBIIHUX BUCHOBKIB Ha MpPEIMET OCYAHOCTI, IaHHX PO PiBEHb NCHXIYHOTO poO-
3BUTKY HEIOBHOJIITHBOTO, 0COOMMBOCTEH Horo ocoducrocTi. HapemTi, /Uit OLiHKK NEpPCIEKTHB BHU-
NPaBJICHHS] HETIOBHOJITHLOTO caMe NMPUMYCOBUMH 33aX0JaMH BHXOBHOI'O BIUIMBY HEOOXiJHO BHUKOpH-
CTOBYBATH INOTeHLIa Ci1yk0 MiHiCTepcTB 3arajibHoi 1 MpodeciiHOT OCBITH, ICHUXOJIOTO-IIeJaroriYHuX
1 MEJTMKO-COIIIaJIbHUX LIEHTPIB, ICUXO0JI0r0-MEIUKO-TICIAarOTIYHUX KOMICIH 1 IHINKX CIeI[ialIbHUX CITYXKO0
[1, c. 183-186].

BuieHaBeseHe, TakMM YHHOM, JI03BOJISIE CTBEPXKYBATH, 110 BUOIP CyJJOM KOHKPETHOTO BUJLy IpHU-
MYCOBOTO 3aX0Jy BHXOBHOrO xapakrepy (4. 2, 3 ct. 105 KK Ykpainn) 3anexuTh BiJl HIHPOKOTO Koja
00CTaBHH, M0 XapaKTEPHU3YIOTh OCOOUCTICTh HEMOBHOJITHHOTO 1 BYMHEHE HUM JisiHHA. SIK BinmMidae
JI.B. I'epacuM4yK, IIpy BUPILIEHH] TUTaHHS PO 00OpaHHs MPUMYCOBUX 3aXO/1B BUXOBHOTO XapakTepy
JI0 yBar" MaroTh Oparucs He Jiuie 00CTaBUHHM, SKi XapaKTepPHU3yIOTh 0CO0Y 3JIIOYHMHIIS: HEITOBHOJITTS
0co0u, BIJICYTHICTb CYIMMOCTI, CKOEHHS 3JIOYMHY BIIEpIIE, IIUpPE KasTTs, a 1 0OCTaBUHH XUTTS He-
MOBHOJIITHHOTO, HOTO BiJTHOILICHHS 10 CKOEHOI'0, MOTHBALIisl HOTO AiH, 1110, HAXKaJlb, TPAJULIHHO 3aJIU-
IIA€THCSI 11032 yBarow cyay [4, c. 14]. Bkazani o0cTaBuHH, SIK Ha HAII MOV, MOXKHA PO3IVISIATH B
SIKOCTI BUXIJTHUX TIOJIOKEHb, SIKUMHU 3000B’13aHUI KEPyBaTHCS CYJI ITPY IPUHAHSITI BIIIOBIAHOTO PillIeH-
HSl TIPO MPHU3HAYECHHS! KOHKPETHOTO 3aX0y BUXOBHOI'O BILJIMBY, HE3BKAIOUM HA T€, LIO 1[I TIOJIOKEHHS
Oe3nocepeHpo He nepeadadeHi y 3aranpHii yactuai KK Ykpainu B skoCTi caMOCTIHHOTO 3aKOHO/IaB-
YOro MPHIHUCY. 3ayBa)KMMO, 110 y JaHOMY BUIAJKy MOBa W€ HE MpOo MiJICTABH Ta YMOBH 3BUILHEHHS
BiJl KpUMIHAJILHOI BiJITIOBIAILHOCTI Ta MMOKAPAHHS YH, SIK 3a3HAYAIOTH OKPEMi HAYKOBIIi, PO MiJCTaBU
3aCTOCYBaHHS 3aX0/[iB BUXOBHOI'O XapaKkTepy, a came Ipo 3arajbHi 3acaau (IpaBuia) MpU3HAYESHHS [IUX
3ac00iB KpPUMiHAJILHO-TIPABOBOIO BILUIMBY. BIUIMB HaBeleHHX IOJI0KEHb Ha OOpAHHS MEBHOTO BHIY 1
CTPOKY PO3IJIsyBaHHX 3aX0/1iB KPUMiHAJIEHO-TIPABOBOIO NIPUMYCY oueBHIHMH. [Ipo 1ie, 30kpema, cBij-
YUTh MOJOKEHHS I1. 5 4. 2 c1. 105 KK Ykpaiuu, BIAMOBIIHO 10 SKOTO CTPOK HAIPABIICHHS HEIIOBHOJIIT-
HBOTO JI0 CIIeIiaJIbHOT HABYAIbHO-BUXOBHOI YCTAHOBH HE MOYKE IIEPEBHIIYBaTH TPHOX POKIB, @ TAKOXK Y.
3 cr. 105 KK Ykpainu, 3riJJHO SIKOT TPUBAJIICTh 3aX0/1iB BUXOBHOTO XapaKTepy, Nepe0adeHux y MyHKTax
2 Tta 3 gactunu apyroi ct. 105 KK Ykpainu, BCTaHOBIIIOIOTbCS CyAOM, KU iX npusHadae. Came ToMy
Bummii cnienianizoBanuii ¢y YkpaiHu 3 po3mIsily HMBUIBHHX 1 KPpUMIHAJIBHUX CIIPaB 3BEPTAE yBary
MICLIEBUX Ta anessIiiHUX CY[IB Ha Te, 10 MPH 31iHCHEHHS KPUMIHAIBHOTO NPOBA/DKEHHS I10JI0 He-
MOBHOJIITHIX Cy/IM 3000B’s3aH1 KepyBaTHCs 3BITOM PO HEMTOBHOJIITHOTO OOBUHYBAa4YE€HOI'0, CKJIa/ICHO-
TO 3T1/IHO TOJIOKEHb [HCTPYKIIT PO NOPSJIOK CKIIaIaHHs 3BTy IIPO HEMOBHOJIITHHOTO 0OBHHYBa4€HOTO
y KpUMiHQJILHOMY [TPOBA/KEHHI 111010 HEIIOBHOMITHIX [15].

B3arauti, roBopsiuu Ipo CTPOK NMPH3HAYESHHS IPUMYCOBHX 3aX0J1iB BUXOBHOTO XapaKkTepy, XOTLIOCh
Ou 3a3Ha4MTH Take. SIK BOAYAETHCS 13 BHIIEHABEJCHOIO, Y YAHHOMY KPHMiHAJIbHOMY 3aKOHOIABCTBI
VYkpainu nepeabadeHo JIe TPH BUIM IPUMYCOBHX 3aXOJliB BUXOBHOTO XapakTepy, sIKi MOXKYTh OyTH
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IpU3HAYeH] Ha MEeBHUH CTPOK. | SIKIIO0 MakCUMaJIbHUI CTPOK NPU3HAYEHHS BUXOBHOTO 3aXOJly, HAIlpH-
Knaz, nependadeHoro 1. 5 4. 2 cr. 105 KK Ykpainu, He MOke IepeBHILyBaTl TPhOX POKIB, TO, LILIIKOM
04eBU/IHO, o s 14, 15, 16 1 17-niTHIX 0ci0 BiH y OyIb-IKOMY BHNAJKy HE MOXe OyTH BiJIIOBIJHO
OinbimM, HiX 4, 3, 21 1 pik. OTKe, pu pU3HAYeHH] IPUMYCOBHX 3aX0/iB, 5K Bixmiuvae [1. B. Kapenin,
CyIl [IOBMHEH BPaXOBYBaTH BiK BUHHOTO [0, ¢. 185-186]. Y Toli camuii 4ac, BpaXOBYHOUH, BCE JK TaKH, T€,
110 Y CHCTEMI 3aX0/(iB BUXOBHOTO BILIMBY 3aXOAH, nependadeHi mynkramu 2 1 3 4. 2 ct. 105 KK VYkpai-
HU, € MEHII CYBOPHMH, ITOPIBHSHO 13 3aX00M, rependaderumM 1. 5 4. 2 cr. 105 KK Ykpainu, crpok ix
MIpU3HAYEHHs, HAIPUKIIAJI, HE TOBUHEH NEPEBUIYBaTH JBOX pokiB. [logiOHa myMka cniajae Ha migcrasi
aHasizy nomiOHuX 3akoHoAaBuYMx mojioxkeHb KK P®. Tak, Ko 3BepHYTHCS 10 MpUMUCIB 4. 3 cT. 90
KK P®, moxHa mo6a4nTH, 10 CTPOK 3aCTOCYBAaHHS IPUMYCOBHX 3aXOJiB BUXOBHOTO BILIMBY, IIEpe/i-
0aueHMX IMyHKTaMU «0» 1 «I» YaCTUHH JPYroi JIHCHOI CTaTTi, BCTAHOBIIIOETHCS TPUBAJIICTIO Bijl OJJHO-
IO MICSAIS IO ABOX POKIB MPU BYMHEHHI 3JI0YMHY HEBEIUKOI TSXKKOCTI 1 BiJI IIECTH MICAIIB IO TPHOX
POKIB — IIPH BYMHEHHI 3JI0YMHY CEePEIHBOT TSLKKOCTI [16]. V Toi# camuii yac Aesiki pociiicbki HayKOBII
3a3HAYaroTh, 10 TPUBAIICTH 3aCTOCYBAHHS BKa3aHUX 3aXOJliB TIOBMHHA BCTAHOBIIIOBATHCS B MEXKaX BiJ|
LIECTH MICSIIIB 10 ABOX pOKiB [14, c. 193-194].

TakuMm 4MHOM, YSIBIISIETBCS, IO HA 3aKOHOJABUOMY PiBHI BapTO INepel0auYNTH TOJIOKEHHS, 3TiIHO
SIKOTO TPUBAJIICTB 3aX01iB BUXOBHOTO XapakTepy, nepeadadeHux y nmyHkrax 2 ta 3 yvacrunu 2 ct. 105 KK
VYkpaiHu, He TIOBHHHA [IEpEBHIILYBaTH JBOX pOKiB. 1o cToCy€eThCsl MiHIMAIBHOTO CTPOKY ITPU3HAYCHHS
LUX 3aXO/iB, SIKI TAKOX IMOBHHHI OyTH 3aKpiIJIeH] y 3aKOHI, TO LI CTPOK MOXKE CTAaHOBHUTH a00 LIiCTh
MicsiB [ 16], abo, niticHo, 3 micsii, sik npornonye J[.B. Kapenin [6, c. 185-186]. Kpim Toro, Mu cXuibHi
MiATPUMATH TUX HAYKOBIIB, SIKI IPOIIOHYIOTh B 3aKOHI IE€PeA0aYnTH TAKOXK 1 JOCTPOKOBE MPUITHHEHHS
3aCTOCYBaHHS «CTPOKOBHX» 3aXOJ1iB BUXOBHOTO BILIMBY. [[eif KpOK MOBUHEH ITiABUIINTH €()EKTUBHICTH
KPUMiHAJIbHO-ITPABOBHUX HOPM, OCKIUJIBKH Y IIbOMY BHUITaJKy KPUMiHAJIbHE TIPaBO MEPETBOPIOETHCS B CH-
cTeMy pealimiTamii miTiTKiB, Mo noMmwimwiuck [14, c. 194; 12, ¢. 106].

VSBISIETHCS TAKOXK, 1110 HE BUKJIMKAE OCOOIMBUX 3allepeueHb TBEPKEHHs IIPO Te, IO CTYIIHb Cy-
CHiJIbHOT HEOEe3MEeYHOCTI 0COOM HETTOBHOMITHLOTO 1 BYMHEHOTO HUM 3JI0YMHHOTO JisSTHHS IIPH 3BUIbHEH-
Hi BiJl KpDUMIHAJIBHOI BiJIIOBIJAJILHOCTI MOPIBHSHO MEHIIUHN BiJl CTYIICHIO TaKoi HEOE3MEYHOCTI NpHU
3BUILHEHHI Bijl HOKapaHHs. BigTak HaBpsi UM BUNPABIAHO IO HEMOBHOIITHHOTO Y pa3i HOro 3BUILHEH-
HS1 BiJl KpUMIHAJIBHOI BifnoBinaisHOCTI 32 4. 1 c1. 97 KK Ykpainu 3acTocoByBaTH NpUMyCOBHH 3aXif
BHXOBHOT'O Xapakrepy, nepeadadenuid 1. 5 u. 2 c¢t. 105 KK Ykpainu. Mu nepekoHani B Tomy, 10 Takui
3axiJi HeoOXiIHO 3aCTOCOBYBATH JI0 HEIOBHOJITHHOTO JIMIIE Y pa3i HOro 3BUILHEHHS BiJ| MOKapaHHS
Ha mizgcTaBi 4. 1 c1. 105 KK Vkpainu. [logiOuuii miaxizx, 1o pedi, BKe 3HAWIIOB CBOIO MIATPUMKY Ha
3aKOHO/IaBUOMY piBHI Hamoro ommwkHboro cycina (cr. 92 KK P®) [16]. Orxe, BapTo andepenuiiio-
BAHO IIAXOJUTH 10 3aCTOCYBAaHHS NPUMYCOBHUX 3aXO0JiB BUXOBHOT'O XapakTepy y pa3i 3BUIbHEHHS He-
MTOBHOJIITHHOT'O BiJl KPUMIHAJILHOT BiZIIIOBIAAILHOCTI 200 MOKaPaHHs, X04a MPOTH IHOT0 1 3alePEUyIOTh
okpeMi HaykoBIi [4, c. 7; 5, c. 5]. Sk 3a3nauae B. M. Bypain npu 3BijIbHEHHI Bil KpUMIHAJIBHOT BiJ-
MOBIJAJILHOCTI JI0 HEMTOBHOJIITHHOTI'O MAalOTh 3aCTOCOBYBATHCH SIKICHO 1HIIII 3aXO/M BIUIUBY, HIK B TOMY
BHIIQJIKY, KOJIU BiH NMPUTATYEThCs 110 Hel [3, ¢. 176]. 3. P. AG3eminoBa y IbOMY CEHCI TaKOX BiJMiyae,
0 TPUMYCOBI 3aX0/IM BUXOBHOTO XapakTepy, BUXOISIUH 13 CTYIEHS «BUIIPABHO-BUXOBHOI'0» BILINBY,
MaroTh OyTu pisHumH [1, c. 167]. Bxa3aHni MipKyBaHHSI CTOCYIOTECS 1 0Ci0, SIKi /IO JOCSITHEHHS BiKY, 3
SIKOTO HACTA€ KPUMIHAIBHA BiIIOBIJAIGHICTh BUMHIIN CYCIUILHO HEOE3MCUHI JisIHHS, Nepen0adcHi
OcobmuBoro yacturor KK Yikpainu. Hapeniti, mogiOHuMiA miaXif CyTTEBO OOMEKHUTH CYIIIBCHKHI PO3-
CY/ ITpY IIPUUAHSATTI PilIEHHS PO IPU3HAYESHHS TOTO YH 1HIIOTO BUY MPUMYCOBOTO 3aX0/ly BUXOBHOTO
Xapakrepy.

TakuMm 4MHOM, 3MiHA yCTAJIEHOTO 3aKOHO/ABUOTO PETyITIOBAHHS MPUMYCOBHUX 3aXOJiB BUXOBHOTO
XapakTepy Ma€ CTaTH OJJHUM i3 EPCIIEKTHBHUX HANPSMIB MOXKIIMBOTO BJIOCKOHAJICHHSI KPUMIHAIBEHOTO
3aKOHOJIaBCTBA II0JI0 PeaKiii Aep)kaBy Ha 3JI0YMHHI NPOsBH HeroBHOMITHIX. [Tpn 3acTocyBanHi mpu-
MYCOBHX 3aXOJ1iB BUXOBHOT'O XapakTepy HEOOX1HO YiTKO PO3IIIATH, IKi 3aX0A1 BUXOBHOI'O XapaKkTepy
CJIiJ1 3aCTOCOBYBATH MPU TaK 3BAaHOMY CIICIiaJIbHOMY 3BUIBHEHHI B/l KpUMiHAJIBHOT BiAIIOBIJAIBHOCTI
(u. 1 ct. 97 KK Vkpaiun), a siki — npu 3BiIbHeHHI Bij mokapanss (4. 1 ct. 105 KK Ykpainu). JI. B. T'epa-
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cUMYYK BigzHauvae, 1o 3a KK Pecry6uiku binopych nepesik npuMyCoBUX 3aX0iB, SKi 3aCTOCOBYIOThCS
IIPY 3BIJIbHEHHI HETIOBHOIITHIX B1JI KpUMiHAJILHOT BIANIOBIAIbHOCTI, BIAPI3HSIETHCS BiJ| IEPETIKY B pasi
3BUIBHEHHS IIUX OCI0 BiJ mokapaHHsi [4, ¢. 11]. V 11bOMy KOHTEKCTI MOKIIMBO, IO [IPH peaizamii 4. 1 cT.
105 KK VYkpaiuu 10 HEOBHOJIITHBOTO MaIOTh OyTH 3aCTOCOBAHI JIMILE 3aX0H, Iiependadeni m. 4 1 5 4.
2 ct. 105 KK VYkpainu. Il{o crocyerbes 3BUIBHEHHS BijJl KpUMiHaNbHOI BinoBiansHocTi (4. 1 cr. 97 KK
VYkpainu), To y IbOMy pasi CyJl Ma€ 3aCTOCOBYBATH JI0 HETIOBHOJITHBOTO ITPUMYCOBI 3aX0/I1 BUXOBHOTO
xapakrepy, nepegoadeni 1. 2 1 3 4. 2 ct. 105 KK Vkpainu. Kpim Toro, 10 nepeniky BKa3zaHuUX 3aX0[iB
BapTO JIOIaTH «IyOJiuyHe BUOAYEHHS! HENOBHOJIITHHOTO», HA YOMY HAIlOJISratoTh OKPEMi JIOCIIIHUKH
[14, c. 187-188].

o cTocyeThCs 3aKOHOIABUOTO TPUIIHCY, TiepeadadeHoro 4. 2 ¢t. 97 KK Ykpainu, 3a3Ha4nMo Take.
VY 1opuanuHiii JiTepaTypi HEOIHOPA30BO 3BepTajacs ypara Ha Te, mo 3akpimienns y KK Ykpainu u. 2
cT. 97 € abcypaHuM. Sk HacIiTOK, OKPEMUMH HAYKOBISIMU ITPOTIOHYETHCS JaHEe 3aKOHO/IaBYE TI0JIOKEH-
Hs B3araii Bukiounth i3 KK Ykpaiuau [7, ¢. 96-100; 8, c. 192-213; 9, c. 235; 4, c. 12, 14]. Mix TH, 110-
3MILIS 3aKOHOAABIIS 3 LIHOTO MTUTAHHSI IPSMO IPOTHIICIKHA 1 11€ BOAYAETHCS 13 3MICTY MOJIOKEHb PO3JILTY
2 «3acTocyBaHHS IPUMYCOBHX 3aXO0/(iB BUXOBHOTO XapakTepy J0 HEMOBHONITHIX, sIKi HE JOCSIIH BIKy
KPUMIHAJIBHOT BiIMOBIATBHOCTI» M1aBu 38 «KpuMiHaibHE MPOBAKECHHS 111010 HermoBHOMITHIX» KITK
VYkpainu. Tak, 3rigHo ct. 498 KIIK Ykpainu kpumiHaigbHE IPOBA/DKEHHS 1010 3aCTOCYBaHHS ITPUMY-
COBHX 3aX0/[iB BUXOBHOT'O XapakTepy, epeadadeHnx 3aKOHOM YKpaiHU ITpo KpUMiHaIbHY BiAIIOBIJalIb-
HICTB, 3/1IHCHIOETHCS] BHACIIJIOK BUMHEHHSI 0CO00I0, sIKa ITICIISt JOCSTHEHHS OAMHAIISITUPIYHOTO BIKY J10
JIOCSITHEHHS BIKY, 3 IKOTO MO)KE HAaCTaBaTH KpUMiHAJIbHA BiJIIOBIIAJIbHICTh, BUNHIIIA CYCITUIBHO HeOe3-
NeYHe JISTHHS, 110 TiJIajae MiJ O3HAKH AiSHHSI, 1epe10aueHoro 3aK0HOM YKpaiHu Ipo KpUMIiHAJIbHY
BiamoBiganeHicTs [10, ¢. 1018].

Ha namry tymky, Bifitak, roBOpHTH cborojiHi npo BukitoueHHs 3 KK Ykpainu ct. 97 mie 3apaHo, Ko
B3araji € Taka HeoOXiIHICTb. YSBISIETHCS, 10 TpeOa BECTH PO3MOBY PO BIOCKOHAJICHHS 11i€1 HOPMH 3
MO3ULIT TUX BUJIIB IPUMYCOBHX 3aX0/[IB BUXOBHOTO XapakTepy, sIKi BAPTO 3aCTOCOBYBATH JI0 TAKUX He-
MOBHOJIITHIX 0Ci0. MU nepeKoHaHHi B TOMY, 10 JIO OAWHAISATUPIYHUX 0Ci0 HEOOX1THO 3aCTOCOBYBATH
IHIII 3aX0/IM BUXOBHOT'O BIUIMBY, HIXK JI0 OCI0, SIKi B)KE JOCSIVIM BiKy KPUMIHAIBHOI BiJIIIOBIIAJILHOCTI.
Came TOMy MM CXWJIBHI MIATPUMATH TUX HAYKOBIIB, SIKi IPOIOHYIOTH IIEPETIK MPUMYCOBUX 3aXOIB
BUXOBHOTO Xapakrepy po3mmpsaru [6, c. 146-147]. Kpim Toro, nie Oyjao 6 KOpHCHHM 1 3 MO3MLIT 3a-
CTOCYBaHHS NOAIOHNX 3ac00iB BIUIMBY y pasi 3BUIBHEHHSI HEMOBHOJITHBOTO BiJi KPUMIHAJIBHOI Bij-
NOBiZaIbHOCTI 200 NokapaHHs. Ha cborozHi x, 3riJHO YMHHOT CUCTEMH MPUMYCOBHUX 3aX0/1B BUXOBHO-
TO XapaxkTepy, BBAKAEMO, 1110 10 0Ci0, sIKi IO JOCSTHEHHS BIKY, 3 IKOTO MOYKE HAacTaBaTH KpUMiHAJIbHA
BiJITIOBIJAJIbHICTh, BYMHWIIN CYCIIUILHO HeOe3neuHi AisiHHs, nependadeni OcobmuBoro yactuHo KK
YkpaiHnu, Mae 3aCTOCOBYBATUCS JIMILIE 3aCTEPEKEHHsI. MM HE MOXKEMO TIOTOAMUTHCS 13 3aKOHOJABLIEM B
ToMy, 1110 3rifHo 4. 3 cT. 501 KIIK Ykpainu 10 Takux HEHOBHOIITHIX y 3arajisbHOMY HOPSIAKY MOXe OyTH
3aCTOCOBAHMH HAMOUIBII CyBOPHIT 3aXi/] BUXOBHOTO BIUIMBY — HAIIPABJICHHS JI0 CIIELiaJIbHOTO HaBYaJIb-
HO-BHXOBHOTO 3akiany [10, c. 1024]. SIkuro #oro i ciij 3acTOCOBYBaTH, TO JIMIIE BUKIIOYHO Y pa3i BUH-
HCHHSI TAKUM HETOBHOIITHIM TSHKKOTO 200 0COOIHMBO TSKKOTO 3JIOYMHY MPOTH 0COOUCTOCTI. OTKE PO3-
poOKa cucTeMu 3aX0/1iB BUXOBHOT'O BILIMBY LIO/I0 OCI0, SIKI MiCJIst AOCSTHEHHS OAMHA/IISITUPIYHOTO BIKY,
ajie 710 JOCSITHEHHS BiKy, 3 SIKOTO MO)KE HacTaTh KpUMiHaJIbHA BiAMOBIIAJIbHICTh, BYMHUIIN CYCIIIJIBHO
HeOe3MevHe JisiHHS, [0 MiANAaNA0Th 11 03HAKK JisHHS, nependadeHoro OcobnuBoro yactunoro KK
VYkpaiHu, Ma€e ctaTd OJHHUM i3 HApsIMOM MalOyTHBOTO YIOCKOHAJICHHSI 3aKOHOJABYOl periiaMeHTallii
NPUMYCOBHX 3aXO0J[iB BUXOBHOTO XapaKTepy.

BucnoBku. BuieBnkiaeHe, TakuM YMHOM, JIO3BOJISIE 3pOOUTH HACTYITHI BUCHOBKH: 1) mij 3acTo-
CYBaHHSIM 3aXO/[IB BUXOBHOTO XapaKTepy CIiJ PO3YMITH IisUTbHICTBH CY[y IMOAO NMPUHHSTTS Ta 3aKpi-
IUICHHS Y BIANOBIJHOMY IPOILIECYaJIbHOMY JIOKYMEHTI OCTQTOYHOTO PillIEHHS NPO NpPU3HAYEHHS KOH-
KPETHOro By Ta (200) CTPOKY LIbOTO 3aX0y KPUMiHAJILHO-ITPABOBOTO IPUMYCY; 2) IPH 3aCTOCYBaHHI
3ax0/liB BAXOBHOT'O XapaKTepy Cy/l Ma€ BPaXOByBaTH JIaHi IIPO 0COOINBOCTI 0COOM HEMOBHOJITHBOTO; 3)
BpaxyBaHHS IUX JIAHUX Ma€ PO3MIISAIATHCS B SIKOCTI 3arajbHUX 3acajl (PaBmil), IPU3HAYESHHS IPUMYCO-
BUX 3aXOJ1iB BUXOBHOT'O Xapakrepy; 4) 3aranbHi 3acaju (IpaBujia) 3aCTOCYBaHHsI IPUMYCOBUX 3aXO/IB
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BHUXOBHOT'O XapaKTepy MOBUHHI OTPUMATH CBOIO CAaMOCTIIHY 3aKOHO/IaBYYy PEIVIAMEHTAIIII0 Yy 3araibHii
yactuni KK Ykpainu; 5) 3 MeToro 00MexeHHs CyAiIBCbKOT0 PO3CyLy [IPU IPUHHATTI pillleHHs [IPO IPHU-
3HAYEHHS [EBHOTO BHJY MPUMYCOBOI'O 3aX0/1y BUXOBHOTO XapaKTepy Ha 3aKOHOJABYOMY PiBHI y Bij-
MOBIJJTHAX YaCTHHAX crarel, po3ramoBanux y XV posaini 3aransHoi yactuan KK Ykpainu, HeoOXinHO
3aKPIMUTH OKPEMO BUIH PUMYCOBHX 3aXOJIiB BUXOBHOTO XapaKTepy, SKi MOXKYTh OyTH 3aCTOCOBaHI 110
HETIOBHOJIITHBOTO Y Pa3i HOro 3BIJIbHEHHS BiJl KPUMIHAIBHOI BiJIIOBIAJILHOCTI, T BUJIU IPUMYCOBHX
3aX0/[iB BUXOBHOI'O XapakKTepy, sIKi MOXKYTh OyTH 3aCTOCOBaHi y pa3i HOro 3BiJIbHEHHS BiJ| IOKapaHHS,
a TAKOXK BHJM 3aXOJIB BUXOBHOTIO BILUIMBY JO HEIMOBHOJITHBOTO, SIKAH 1O JOCSTHECHHS BiKY, 3 SKOT'O
MOYKE HACTAaBaTH KPUMiHAJIBHA BiJIIIOBIIAIBHICTh, BANHHUB CYCIIBHO HEOS3MeuHe IsSTHHS, 110 Mi/Inaaae
IiJ] O3HAKH JIisHHS, nepeadadeHoro ocobnuBorw yactuHowo KK; 6) omHuM i3 HampsMiB MallOyTHBOTO
YAOCKOHAJICHHS 3aKOHOJIABYOI PerJIaMEHTAIIIl PUMYCOBHX 3aXO/iB BUXOBHOTO XapaKTepy MOXKE CTaTh
PO3p0o0OKa CHCTEMH BHUJIIB 3aXO0/1B BUXOBHOTO BIUIUBY IIO/I0 OCIO, SIKi 3BIIBHSIOTHCS Bl KpUMiHAIBHOT
BIJIMIOBITAJILHOCTI Ta MOKAPaHHS, Ta 0Ci0, sIKi MICJIsT JOCATHEHHS OJJMHAISITUPIYHOTO BiKYy, ajie JI0 JI0-
CSITHEHHSI BIKY, 3 SIKOTO MOYKE HACTATH KPpUMIHAIIbHA BiIIOBIJAIbHICTh, BUMHUIIM CYCIUIBHO JiSIHHS, 110
MiJITaar0Th i 03HAKY JisHHsI, iependaderoro Ocodmuporo yacturow KK Yipainu.
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JAYXOBHOCTHB 1 YI'OJIOBHO-ITPABOBAS ITOJINTUKA:
TOYKU COITPUKOCHOBEHNUA

B naHHO# craTbe paccMarpuBaeTCs Ujiesl BIUSHUS JyXOBHOCTH Ha YrOJOBHO-ITPABO-
BYIO MTOJIMTUKY. APIYMEHTHPYETCSI OTHECEHUE JTyXOBHOI 0€30IMaCHOCTH KaK KOMITOHEHTa
HAIMOHAJILHOI 0€30MacHOCTH K 00BEKTaM yroJIOBHO-NIPABOBOW oXpaHbl. OOOCHOBBIBA-
eTcs HeOOXOJMMOCTh CO3/IaHuUsl €IMHOTO JTyXOBHOTO IMPOCTPAHCTBA JIJIsl 00eCIIeYeHUsI Ha-
IMOHAJILHOW 0€30MacHOCTH YKpauHbl.

Knrouesvle cnosa: uoes npasa, 0yxosHocmov, 0yxo6Has cghepa, eournoe 0yxo8Hoe npo-
CMPpancmeo, OyXo8Hasi 6€30NACHOCMb, Y20I08HO-NPABOBAsL NOIUMUKA, 8epd, Pelususl.

VY naHiii cTarTi po3mIAAAEThCs ijiesl BIUIMBY JIyXOBHOCTI Ha KPHUMiHAJIBHO-ITPABOBY
TIOJITUKY. APryMEHTY€EThCS BIJIHECEHHS TyXOBHOI O€3IeKH SIK KOMIIOHEHTA HallloHaJb-
HOT Oe3MeKu 70 00’ €KTIB KPUMIHAILHO-TIPABOBOI OXOPOHU. OOTpyHTOBYETHCS HEOOXiI-
HICTh CTBOPEHHSI €IMHOTO AYXOBHOT'O POCTOPY JUIs 3a0e3MeUeHHs HalliOHAIBHOI Oe3me-
KM YKpaiHu.

Knrouosi cnosa: ioes npasa, 0yxognicmo, 0yxoeHa cepa, EOUHUL OYXO8HULL NPOCTID,
0yxo6Ha Oe3neka, KPUMIHAbHO-NPABO8A NONIMUKA, 8Ipd, Pelilis.

The influence and impact of spirituality at criminal law policy of a state is the central
issue of the article. Spiritual safety is proven to be an object of criminal law protection as
a part of National safety. Necessity to create a unitary spiritual space within the state and
the society is substantiated as means to provide and sustain national safety of Ukraine.

Key words: ideas of Law, spirituality, spiritual sphere, unitary spiritual space,
spiritual safety, criminal law policy, faith, religion.

AHaJIM3 mocaeTHUX myounkanmii. J[yxoBHOCTH Kak (heHOMEHY OOINECTBEHHOH JKM3HHU, IPOSIB-
JSIFOIIIEMYCsI B Pa3JIMYHBIX MIIOCTACSX, B PA3HOE BPEMsl MOCBSIIAIN CBOU Pa0OTHI Takue (GUiIocodsl U
cormonord, kak: H. A. bepnses, B. U. Bepuanckuii, I. B. @. T'erens, }O. H. JlaBbioB, 3. B. NnbeHkoB,




