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OCOBJMBOCTI OXOPOHH M 3AXUCTY HOTAPIYCOM
MAUWHOBUX ITPAB TA IHTEPECIB BATBKIB I JITEU

VY cTarTi IOCTITKYIOTECS TPOOIeMH 3IiHCHEHHS OXOPOHH H 3aXHCTy MaHOBHUX TIpaB Ta
iHTepeciB AUTHHH HOTapiycoM. OOTPYHTOBYETHCS MOXKITMBICTD 3IHCHEHHS 3aXHCTY HE TUTbKA
JIepKaBHUMH OpraHaMH, a i Helep>KaBHUMH, OpraHaMH MICIIEBOTO CaMOBPSIITyBaHHsI, OpraHa-
MH HOTapiary ToIo. ABTOp, IOCIIKYIOUN INTAHHSI 3aX1CTY TIpaB Ta IHTEPEeCiB IUTHHU B Mali-
HOBHIX TIPaBOBIHOCHHAX, OCOOJMBY yBary MPUIUTIE aHAJI3y TEPMIHIB «yIIPaBIiHHSI MaifHOM
JITUHID) Ta «PO3IOPSHKSHHS MAHOM JTUTHHIY SIK €IEMEHTaM TePMiHa «yIPaBITiHHD).

Knrouosi cnosa: oxopoua il 3axucm, MauHosi npasa ma iHmepecu OUMuHu, HOmapi-
ye, OpeaHu Homapiamy, YnpasninHi MAtHOM OUMUHU, PO3NOPAONCEHH MAUHOM OUMUHU,
HOPMU CIMEIIH020 Npasa, 3aKOHHI NPeOCTNAHUKU, MALONIMHSL 1l HENOSHOMITHA OUMUHA,
aniMeHmuuil 00208ip.

B crarbe uccienyrorcest mpoOiIeMbl COBEPIICHNST OXPAaHBI M 3aIIUTH UMYIIECTBEHHBIX
IpaB ¥ HHTEepecoB peOEHKa HoTaprycoM. OG0CHOBaHA BO3MOKHOCTH COBEPILICHUS 3aIlH-
TBI HE TOJIBKO T'OCYIApCTBEHHBIMH OpraHAaMH, HO U OpraHaMH MECTHOTO CaMoyIpaBie-
HUS, OpraHaM¥ HOTapuara u Ap. ABTOp, UCCIIEAYs BOIIPOCHI 3aIUTHI IPAaB U HHTEPECOB
peO&HKa B MMYIIECTBEHHBIX MPABOOTHOLICHUSX, 0CO00C BHUMAaHHE YIENseT aHaJIH3y
TEPMHUHOB «yIPaBJICHHE HMYILECTBOM PeOCHKa» U «PAaCIOPSUKEHHE HMYILECTBOM peOeH-
Ka) KaK 2JIEMEHTaM TEPMHUHA «YIIPABICHHEY.

Kniouesvie cnosa: oxpana u 3awuma, umywecmeentvie npaga u unmepecvl pe6én-
Ka, HOMapuyc, op2amnsl HOMApUAma, ynpasierue UMyuecmeom pebenKa, pacnopsaicerue
UMYUecmeom pebenKa, Hopmbl CeMeliH020 NPAsa, 3aKOHHbIE NPeOCMAgUmMent, MAaaIo1em-
HULL U HeCO8epUIeHHONIEMHUL PeOEHOK, anUMeHmMHbILL 002080D.

The article represents issues concerning realization of protection and defence of prop-
erty rights and interests of child by notary. Possibility of defence realization not only by
state bodies, but also non state institutes, by bodies of local self-government, notaries
etc. is substantiated. Author in the aspect of issues of rights and interests of child defence
in property relations, pays special attention to analysis of such notions as “child’s estate
administration” and “child’s property disposition” as element of notion “administration”.
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child’s estate administration, child s property disposition, rule of family law, legal repre-
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Beryn. OxopoHa HacamIiepell CIipsMOBaHa Ha 3armo0iraHHs, NPOQINaKTHKY PaBONOPYLICHb,
nepeadadarodyy MOXKIIMBHI TapaHTOBAHWN 3aXHCT y BHUIAAKY HEOOXiTHOCTI; MO-ApyTe, XapaKTepu3ye
BECh HAaOIp IOPUIMYHHX IHCTPYMEHTIB, SIKi TOKJIMKAHI HE JOMYCTUTH TIOSIBU TEPEIIKOJL Ha LIUISIXY pealli-
3ar1ii cy0’€KTOM CBOiX IIpaB Ta iIHTEPECIB; MO-TPETE, OB’ s3aHa 31 CTBOPCHHSIM 1 BUKOPUCTAHHSIM Pi3HUX
IOPUINYIHUX 32c00iB JUTST 3a0€3TeUCHHs Oe3MepenIKoIHOT peaizallii IpaBOMOYHOCTEH, SKi CTAHOBIIATH
3MiCT Cy0’€KTHBHHUX MPaB i 3aKOHHUX 1HTEPECiB.

Coij BiI3HAQUUTH, 10 HOTapiaT HaJeKHUTh A0 THX MPABOBHX IHCTPYMEHTIB, sIKi CBOIM Oe3ro-
CepelHIM 3aBJaHH;IM MalOTh IEpeIyciM OXOpPOHY IIpaB Ta iHTEpeciB OcCi0 K eJIeMEeHT 3amo0iKHOTO
MPaBOBOTO MEXaHI3My.

JlocTiKeHHIO TUTaHb, AKi CTOCYIOTHCS 3aXUCTY MPaB Ta iHTEPECiB TUTHHU B MATHOBUX MPaBO-
BIJIHOCHHAX, NPUALISIETHCS 0cOoOMMBa yBara. «MaiiHOBI IIpaBa IMUTHHY HAJISKATh JI0 KaTeropii Maiozo-
CJIJPKCHUX 1 HEOIHO3HAYHMX MOHSTh Y IOpUANYHIN Hayni», — crBepmkye JI.I. Hocenxo [1, c. 35].
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Cimeiinnii xonexe Ykpainu (nami — CK VYkpainn), Ha BiMiHY BiJl 3aKOHO/IABCTBA, SIKE JIISUIO
JI0 HOTO PUHHATTS, yIepiie BUOKPEMHB TIpaBa JiTel Ha MaifHo. [liTh HapiBHI 3 IHIIUMH cy0’ €KTaMu
MOXYTB OyTH Cy0’€KTaMH PEYOBHX IIPaB: MIpaBa BIACHOCTI, MOCTIHHOTO KOPUCTYBAHHS KUTIOBUM IIPH-
MIILIEHHSIM a00 CMaAKyBaHHsI 3eMeJIbHOT IUISIHKH, cepBiTyTy. KpiM TOTO, 1iTH MalOTh IIpaBa BUMOTH, SIKi
BUILIMBAIOTH 13 3000B’3IHIX MPABOBIIHOCHH, @ TAKOX MOXKYTh OyTH BIIaCHUKaMH BHKITIOUHHX TIPaB.

Ha Binminy Big CK Ykpainu, LluBinenuii kogexe Ykpainu (nani — LIK Ykpainu) B3arani He pos-
pi3HsE Cy0’€KTiB IpaBa BIACHOCTI 3a BIKOBOIO KaTeropi€io, a HaBmakw, y 4. 3 cT. 319 LK Vkpaian
3a3HAYa€ThCs, IO BCIM BJIACHMKAM 3a0e3MeuyIoThCsl PIBHI YMOBH 3/1IHCHEHHS CBOIX TpaB. 3p03yMiJo,
1110 peajizallisi MPaBo31aTHOCTI, HAOYTTS! KOHKPETHHUX CY0’ €KTHBHHX ITPaB MaJOJIITHIMU i HEOBHOJIT-
HIMU, KOJIU BiJICYTHSI Ii€30aTHICTh a00 HasBHA YaCTKOBA Ji€3aTHICTh, € MOKJIMBUMH 3 TOTIOMOTOFO JTild
3aKOHHHX ITPEACTaBHUKIB.

Sk 3a3navana I.B. YKuiinkoBa, npaBo 0aThKiB 1010 YIPaBIiHHS MaHOM JIiTeH TONISTAE B MOXK-
JIMBOCTI BYNHEHHS KOMIUIEKCY IOPUANYHUX 1 (PaKTHUHUX JIiH, CIPSIMOBAHUX Ha peallizallifo MaitHOBHX
NpaB UTHHY 3 TUTAaHb BOJIOIIHHS, KOPUCTYBAHHS Ta PO3MOPSIKEHHS HAICKHUM il MaifHOM, 1110 371iH-
CHIOIOThCS BUKITIOYHO B iHTEpecax IUTHHU [2, c. 273].

3aKOHHI MPeICTaBHUKH, BiAMOBIHO 110 cT. 242 1K Vkpainu, — 1ie 0arbky, YCHHOBITIOBAYI, MIKITY-
BaJIbHUKH. SIK IIUBUIbHE, TaK 1 ciMEliHE 3aKOHOIABCTBO HE JIA€ YITKOTO TIEPEITiKy 0Ci0, sIKi MOXYTh OyTH 3a-
KOHHHMMH TPEJICTABHUKAMH, 3a3HAYal0uH, 1110 HUMH MOXKYTb OyTH TaKOX 1HIII 0COOH, YCTaHOBIICH] 3aKOHOM.

BusHaHHS 6aTHKIB 3aKOHHUMH MPEICTABHUKAMH CBOIX MITEH y IMUBUTICTHIHHUX KOJIAX BHKIIUKAE
quckycito. Tak, H.M. €piroBa Harouolnye, 1o 0aTbk1, YCHHOBITIOBAYI i MIKITyBaJbHUKH HE BUCTYIIA-
I0Th SIK 3aKOHHI ITPEJACTAaBHUKN HETIOBHOJITHIX NMPH BYMHEHI HUMH ITPABOYMHIB, TaK SIK OCTAHHI yKJIa-
JIAfOTHCSI CAMAMH HETIOBHOJITHIMM, X04a i 3a 3roJu 0aTbKiB, yCHHOBIIOBAUIB 1 MKITyBaJIbHUKIB. [IpoTe
1 BOHH € TIpeJICTaBHUKAMH HETIOBHOJIITHIX Y ITMPOKOMY CEHCi, TOOTO BHCTYIAIOTh Ha 3aXUCT TPaB Ta
IHTepeCiB HEMOBHOMITHIX y BCIX YCTaHOBaX, y TOMY YHCII il CYJJOBUX, & TAKOX IiJ] 4acC YKJIaJCHHS Maii-
HOBHX JIOTOBOPIB [3, ¢. 10].

S1.P. Bebepc Bia3Hauae, mo B paJsdHCHKIN IMUBUIICTHYHIN JIiTepaTypi ckiajacs Maibke €IuHa
TOYKA 30pY, M0 0aThKH, MKITyBAIGHAKN HEMOBHOMITHIX y Billl Bif 15 10 18 pokiB He € iX 3aKOHHUMHI
peACcTaBHUKAMHK y cepi HUBIIBHOTO MpaBa. BiaMOBIIAIOUNCH BU3HABATH ITIKJIYBaIbHUKIB 1, BIAMOBII-
HO, 0aTbKiB 3aKOHHUMHU TPEJCTaBHUKAMH, BOJHOYAC TEOPisl IIMBUILHOTO MpaBa He Ja€ iM 1HIIoT KBaJIi-
(ikarii [4].

AHaITi3 3aKOHOTaBCTBA HaJla€ HAM MOYKITBOCTI JTO TAKUX 0Ci0 3apaxyBaTd OMiKYyHIB (TiKITyBaJb-
HUKIB), IPUHOMHHUX OaThbKIB, OpPraHH OIIKH W MIKITyBaHHs, YCTAHOBH, Ha SIKMX 3aKOHOM ITOKIIQJIA€THCSI
000B’SI30K I110JI0 OXOPOHH IPaB AiTei. 3p03yMiJIo, 110 I1i 0COOM MOXKYTh MPEICTABIISITH IHTEPECH Ta pe-
aJIi30ByBaTH MpaBa 0COOM, OJTHAK HE KOXKHOI, a JIMIIE JITeH-CUpIT 1 JiTeH, mo30aBieHnX 0aTbKiBCHKOTO
MIKITyBaHHS. 3B 30K IiTeH i3 OaThKaMy BH3HAYA€THCS KPOBHUMH 3B’ SI3KaMH, YCHHOBHTEINIB 1 ITSH —
PILICHHSIM Cy[y NPO YCHHOBJICHHSI, a OMIKYHIB (IIIKITyBaJbHUKIB) 1 JiTeil — aMiHICTPATUBHUM aKTOM,
NpUHOMHUX OaTBKIB 1 JIiTel — IOTOBOPOM TIPO Tiepeady JUTHHH B IPUHOMHY CiM’10.

BinmoBinHo, MOXKHA 3pOOHUTH BUCHOBOK, 10, 3aJICKHO BiJl BUIY 3B’SI3KiB MK 3aKOHHUMH IIPE/I-
CTaBHUKAMU H JITBMH, 00CAT iX MpaB He 30iraeThCs, a TAKOXK CTYIIHB pealtizallii mpaB TUTHHH, KA Ma€e
0aTbKIB 1 0Ci0, KOTP1 1X 3aMIHIOIOTH, BIAPI3HIETHCA.

AHai3 CIMEHHOTO Ta IUBLITBHOTO 3aKOHOIABCTBA JIA€ M1 ICTABH BUOKPEMHUTH JB1 KaTEropii iTCi:

1) mitH, sIKi BUXOBYIOTBCS B CiM’sIX O10JIOTIYHUX OATBHKIB;

2) miTH-CHPOTH Ta JiTH, T030aBIIeHI OaThKIBCHKOTO ITIKITyBaHHS, SKi BUXOBYIOTHCS B CiM’ X YCH-
HOBUTEJIB, OMIKYHIB (IIKJIyBaJbHUKIB), IPUAOMHHUX 0aThKIB, B YCTaHOBAX JJIs JiTEH.

[TpaBa OaTbkiB € HabaraTto 00’ eMHimI, HIXK MpaBa 0cid, sKi iX 3aMiHIOIOTh. Mexi yyacTti 6arb-
KiB Ta 0ci0, 5Kl iX 3aMiHIOIOTb, 30irafoThCs i BU3HAUAIOTHCS TEPEAyCiM IHTepecaMn AUTHHU. [HTepec
JTUTHHU BU3HAYAE€THCS YMOBAMH, HEOOXITHUMH T4 i1 HaJe)KHOTO BUXOBaHHS, YTPUMaHHSA i PO3BHUTKY,
MIATOTOBKH 0 CAaMOCTIHHOIO KHUTTS.

[IpaBa 6aThKiB Ta 0OCi0, sKi iX 3aMiHIOIOTh (YCHHOBIIIOBaUiB), € HabaraTo MIUPIII 3a paBa mpej-
CTaBHUKIB, SIKi IPU3HAYCHI JUIS MPEICTABHUIITBA JITCH y BUITAIKy pPO30IKHOCTEH MiXK iHTEpecaMu Ji-
Tel, OaTpkiB (ycHHOBMIOBadiB). [IpencTaBHANITBO OATHKIB BUXOAWTH 32 MEXI peajizallii mpasa Ha 3a-
XHCT, BOHO CTOCYEThCSI peajtizailii BCbOro KOMIUIEKCY MpaB JUTHHH.

3axMCT UUBUIBHUX 1 CIMEHHUX TpaB Ta IHTEPECiB AUTHHU 3/1HCHIOETHCS BIAMOBITHO IO BCTa-
HOBJICHOTO B 3aKOHI Mopsiiky. Sk 3a3Hauvae HO.dD. becnanos, BaXXIMBUM € BU3HAUYCHHST MEX ydacTi 3a-
KOHHUX TIPEICTaBHUKIB y peaizamii mpaB AUTHHH, Y TOMY 9Hcii B ix 3axucTi. [Ipo Mexi qomycTumoi
MOBE/IIHKK MOXYTh CBIIYMTH TaKi 00OCTaBUHMU: IIPaBOMOYHA 0coba peatizye ogHe ado Kijibka mpas, sKi
CTaHOBJIATH 3MICT CIMEHHOI MPaBO3IaTHOCTI; BOHA JII€ SIK Y MeKaX BUMOT 3aKOHY, SIKMH CTOCYETBCS




Husinicmuka

KOHKPETHOTO TIpaBa, [0 Peaji3yeThCsl Hel0, TaK 1 3arajibHUX MOJIOKEHb 3aKOHHOCTI; PO3MOPSIKSHHS
IIpaBaMy OCHOBAaHE Ha PO3WIAI MPaBOMOYHOI 0coOM (IUTHHH 1 (a00) 11 MpenCTaBHUKIB 32 OKPEMHMH
BHUHSATKaMM); TIOBEIIHKA (Iisl, OC3MisITBHICTE), sIKa TONIATAa€ B PO3MOPSIKEHHI TIpaBaMu, HE TOPYIITYe
IpaBa Ta 3aKOHHI ITHTEPECH IHIINX 0Ci0; PO3MOPSKSHHSI PAaBaAMHU BiJIIOBIIA€ iX PU3HAYEHHIO; pealTi-
3allis CIMCHHUX MpaB TUTHHU CIPSIMOBaHA Ha 3aJ0BOJICHHS ii OTPeO 1 3MIHCHIOETHCS JTUIIIe B 11 iHTEp-
ecax; yJacTh 3aKOHHHX TPE/ICTaBHUKIB y peasizalii IpaB AUTHHU BUKIMKaHA HE3PUTICTIO, OCHOBaHA Ha
BHMOTaX 3aKOHY H JIOIyCKAaeThCS BUKIIOUHO B ii iHTEpecax; MoBeAiHKa OaThKiB i (a00) mii opraHiB Ta
YCTaHOB, Ha SIKMX 3aKOHOM TTOKJIaJICHHH 000B 30K II0/I0 3aXHUCTY MpaB JiTeil, Ma€ BUKIIIOUATH 3JI0B-
JKMBaHHS IHTEpecaMH JIiTel; JyMKa AUTHHH SIK CAMOCTIHHOTO yJacHUKa CIMEHHUX BIJIHOCHH ITiUISTAE
3’5ICYyBaHHIO 3 TOTO 4acy, sIK 11e MOKJIMBO, BUXO/SIUH 3 PIBHSI ii PO3BUTKY; PO3MOPSKCHHS ITPAaBaMH Ma€
3a0e3neynTH HadiiHIH (Hi3MIHANA, TyXOBHUH 1 ICUXIYHAN PO3BUTOK AUTHHH [5, c. 27-8].

CkJ1aJiHICTh 3aXHCTy NpaB JUTHHU TIOJISITAE HAacaMIlepe]] Y 3aCTOCYBaHHI NPAaBOBUX HOPM, SIKi
HaJIe)XaTh JI0 PI3HMX rajy3eil mpasa, a TaKOX y KOMIUIEKCHOMY XapaKTepi caMoro CiMeiHOro rpasa.
OcHOBY CIMEHHOTO IpaBa CTAaHOBIISTH HOPMH MaTepiaJbHOTO MTpaBa, aIMiHICTPATHBHO-TIPABOBI HOPMH,
a TaKOXX MIPHUITUCH IMBUTFHO-TIPOIIECYaTBHOTO 3MICTy. 3 iHIIOTO OOKY, SIKIIO MPAaBOBI HOPMH TUTUTH 3a
IHIIIUM KPUTEPIEM, TO MpaBa JUTHHU 3aXHUIAI0Th HOPMH, SIKi 3apaX0OBYIOTh JI0 IIPHUBATHONPABOBHX. SIK
MIPaBUIIO, BOHH B3aEMOJIIIOTH 1 JIOTIOBHIOIOTH OJIMH OIHOTO.

CimeiiHe 3aKOHO/IAaBCTBO HE B MOBHOMY 00CSI31 PETYIIO€ MUTAaHHS CTOCOBHO MaliHOBHX ITPaBoO-
BigHOCHH OaThKiB 1 miTell. BinmoBiaHo, SKIIO MaifHOBI BIIHOCHHM MK OaTbKaMH Ta JITHMH, IHIIMMU
yeHamu cim’i He BperynboBaHi CK Ykpainu, Bouun perymororbes HopMamu LIK Ykpainu, skio 1e He
CYIEpPEYNTh CYTHOCTI CiIMEWHMX BiHOCHH. L[ npe3ymmis nexxuts B ocHoBi CK Ykpainu, i Mu ipo 11e
HE pa3 3a3Hajdalu.

CK VYkpaiau peryimtoe aeski MUTaHHS 3araibHOro 3MicTy. Tak, Bigmosigao 1o cT. 173 CK Vkpa-
THH, OATBKH 1 JITH, 30KpeMa Ti, sIKi IPOKUBAIOTH CIIUILHO, MOXKYTh OyTH CaMOCTIMHUMH BJIACHHUKAMHU
KOHKPETHOTO MaiHa, Y TOMY 4ncJli OyTH CITIBBJIaCHHKaMH CIUILHOTO MaifHa.

JlutiHa Mae mpaBO BIACHOCTI HA JJOXO/M, OZIEpXKaHi BiJ BUKOpPHCTAaHHS i MaliHa, Ha MaifHO,
sIKe OTpHUMaJIa siK JapyHOK abo CHaiIMHy, a TaKOXK Ha Oyab-sKke iHIIe MaifHO, MpHI0aHe Ha ii KOIITH.
IIpodecop J.I. Meiiep Bia3Ha4aB, 1110 3aKOHOIABCTBO IOCITIIOBHO MPOBOIUTH MMOYATOK PO3IIEHOCTI
MalHOBHUX TpaB 0aThKIB 1 aiTeit [6, c. 383].

Otxe, criocobn HaOyTTs TpaBa BIACHOCTI pi3Hi' JIOXO/IN, OTPHMaHi Bif TPyAOBOT JSUTBHOCTI,
CTHIICHJIisI, aBTOPChKA BHHATOPOJA, 3apIiaTa, MOXiX BiJ MiANPHEMHHMIBKOI MisTBHOCTI, AepikaBHA
JloToMora, TICHCIs 10 BTpaTi rofyBanbHuka (3akoH Ykpainn «IIpo 3araibHOOGOB’SI3KOBE JepiKaBHE
coliajbHe CTPAXyBaHHs BiJl HEIACHOTO BHIAJKY Ha BUPOOHMUTBI Ta MPODECIiHOro 3aXBOPIOBAHHS,
SIKI CIIPUYMHWIIN BTPaTy r[paue3,uaTHOCT1» Bix 23.09.1999 p.-3a Ne 1105-XIV (CT cT. 33, 34) [7]; 3a-
KkoH Ykpainn «IIpo nepkaBHy COmianbHy TOIOMOTY IHBANIaM 3 IUTHHCTBA Ta MITAM-iHBAJIiZaM» BiX
16.11.2000 p. 3a Ne 2109-11I [8]; 3axon Ykpainu «IIpo craryc i coriaibHui 3aXUCT TPOMAJISH, SIKI 10-
cTpaxnanu BiJ HopHOOMWIBCHKOT KaracTpodu» Bix 28.02.1991 p. 3a Ne 796-XII (cr. ct. 27, 30) [9]) Ta
IHIIT OJTHOPA30Bi BUILIATH.

JluTHHA MOXKe MaTH y BIACHOCTI Oyab-fK€ MaiHO, SIK pyXOMe€, TakK i HepyXome, 32 BUHATKOM
TOTO, 110 BUKJIIOUEHO 3 IUBITLHOTO 00iry. BiacHicTio TuTHHH € Oynb-sike MaiiHO, Mpua0aHe OarbkaMu
a00 OTHUM 13 HUX JUIsl 3a0€3MeUeHHs] PO3BUTKY, HAaBYaHHS Ta BUXOBAaHHs (OZST, 1HIII pedi 0COOMCTOTO
BXKUTKY, ITpaIIKd, KHUTH, My3W4H] IHCTPYMEHTH, CIIOPTHBHE 00JIa/IHAHHS TOIIIO).

JluTrHa Mae mpaBo BOJOMITH, KOPHCTYBATUCS I PO3MOPSKATHICS MaifHOM, a TAKOXK BUMHATH 1HIII
Jii, siki He 3a00pOHEHI 3aKOHOM 1 He MOPYILIYIOTh MpaBa iHIKMX 0ci0. OCOOIMBOCTI MPABOBOTO PEryIio-
BaHHS BiJIHOCHH TIpaBa BIACHOCTI AiTel BU3HAUYeHI HOPMaMH CIMEHHOTO Ta IUBLIEHOTO 3aKOHO/IABCTBA.

VY 3B’s13Ky 3 HEMOBHOIO JII€3/1aTHICTIO AUTHHH, TPABOMOYHOCTI 100 ii MaifHa, BIIMOBIAHO /10
cT. 242 1K VYkpaiau, 31iHCHIOIOTh 0aThKH (YCHHOBIIOBAYi), SIKi € 3aKOHHUMH TPECTaBHUKAMHU CBOIX
MAJIOJIITHIX 1 HEMOBHOMITHIX JiTeil. [IpaBo ANTHHU Ha PO3MOPSKEHHSI MAHOM 3aKpiruieHe y CT. cT. 31,
32 IIK VYkpainu.

Binmmosimao mo cr. 177 CK VYkpainu, 6aThKH YIpaBISIOTh MAWHOM JUTHHH, SIKC HAJICKHUTH T,
0e3 cIeriarbHOTO Ha Te MOBHOBAKEHHS. TepMiH «yIpaBITiHHSA MaHOM JUTHHW» W paHIIIe BKUBABCS B
3aKOHOJABCTBI, [0 PETYITIOBAIO MAHOBI MPABOBIIHOCHHM MIXK OaThKaMH Ta JIThbMH, 1 OaThKH, BiAIO-
BIJTHO, YKJIaJIaJIH TIPABOYMHH, JIO3BOJICHI 3aKOHOM, IIIOJI0 MaifHa CBOIX JITEH 1 Bijl iXHBOTO IMEHI.

TepMiH «yTpaBIiHHS MalHOM TUTHHUY, KW OyB 3aKOHOMABYO 3aKPIIUICHUH BIAMOBIIHO IO
ctapoi penaxiii 4. 4 c¢t. 177 CK Ykpainu, BUKIHKaB 6arato CriopiB, OCKIIEKH He OyB HAITOBHEHUH KOH-
KPETHHM 3MICTOM, 30KpeMa He PeryiIioBaB MPaBOBIAHOCHH II0JI0 PO3IOPSIPKEHHS MAiHOM MaJIoJIi THHOT
JTUTUHH.
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3 yHeceHHsM 3MiH J10 cT. 177 CK Ykpainu Big 22.12.2006 p. [10] Oynu 3akoHOIaBYO 3aKpiruieHi
MTOBHOBKCHHS OATHKIB IIOI0 YIIPABIIIHHSI MafHOM TUTHHU Ta MOXUIUBICTh YKJIaICHHS HUMH BiJ] iMCHI
MaJIONITHROI TUTHHHU TIPAaBOYMHIB, a TAKOX HAJJAHHS 3TOAM HETTOBHOIITHIN TUTHHI Ha YKIAJCHHS Ipa-
BOYMHIB III0/10 PO3MOPSKEHHS HEI0 CBOTM MaliHOM.

OTrke, MOXKHA BiJI3HAYUTH, 110 TEPMiH «yMPaBJIIHHS MaiiHOM AWTHHW» HAOyB y CIMEHHOMY 3a-
KOHO/IAaBCTBI 00’ €MHIIIIe 3HAYCHHSI, HIXK TepMiH «pO3MOPSIKCHHS MAHHOM HTHHU. TepMiH «po3nops-
JUKCHHSD), BIZITOBITHO 110 3a3HAYCHHX 3MiH, BAPTO PO3YMITH SIK €IEMEHT TCPMIHA «yTPABITIHH.

Sk 3a3navana 1.B. JKuinkoBa, TepMiH «yNpaBiliHHs MaiiHOM JMTHHI HE € TOTOXKHAM TEPMiHy
«PO3MOPSIHKEHHSD, OCKUIBKH € HIUPIIAM 32 3MICTOM.

YrpaBiHHS BKITFOUA€E TBA OCHOBHUX BUH il OaTHKIB:

a) YIWHEHHS MTPABOYMHIB IIOJ0 MaifHA IUTHHH, Y TOMY YHCII MPABOYMHIB OO0 PO3MOPSIKEH-
HsI MalfHOM;

0) y4uHEHHS A1 10710 AOTIISY 38 MAifHOM TUTHHH (PEMOHT, 30epiranHs, yuiieHHs Toio) [11].

[TpaBo OaTbKiB 3 yIpaBJIiHHS MAaifHOM JiTeH IOJSITAE B YINHEHH] KOMIUIEKCY IOPUINYHUX 1 (hak-
TUYHUX JiH, CIPSIMOBAaHUX Ha peaizalilo MaifHOBUX MpaB AUTHHH IIOIO BOJIOJIHHS, KOPUCTYBAaHHS,
PO3MOPSI/HKEHHST HAIGKHUM T MaliHOM, 1110 3/1iHCHIOETHCS] BUKJIIOYHO B iHTepecax nutuad [12, . 273].

barbki MasoniTHBOI IMTHHA HE MAIOTB Tpasa 63 JJ03BOITy OPraHy OIIKH i IK/TyBaHHs BUHSTH
TaKi MpaBOYMHU 00 ii MAaITHOBHX TpaB: YK/IaJaTH JIOrOBOPH, K1 MUIATaloTh HOTapiabHOMY ITOCBII-
4YeHHIO Ta (a00) IepkaBHIN peecTparlii, y TOMY 9HCIi JTOTOBOPH IIONO TOAITY a00 00MiHY KHTIOBOTO
OyIMHKY, KBApTHUPH; BHIABATH MMCHMOBI 3000B’13aHH BiJl IMEHI TUTHHU; BIIMOBIISITHCS Bl MAHOBHX
npaB TUTHHH.

CTOCOBHO MaifHOBHX IpaB HEMOBHONITHHOT JUTHHM OaThKM MAroOTh MPAaBO JATH 3rOAY Ha BYH-
HEHHS HEMTOBHOIITHLOIO JIMTHHOIO 3a3HAYCHAX BHIIE npaBOqHHiB JIUIIIE 3 TO3BOJTY OPTaHiB OIIKH H -
KiyBaHHsl. [IpHHIMIT 3aXUCTY IHTEPECIB IMTHHNA 1ePKaBOIO 3aKPIILICHHI 3aKOHO/ABYO0: JI03BIJI OpraHy
OITIKM ¥ MIKITyBaHHS HAJA€ThCsl TUTBKHU ITICIIS IEPEBIPKH, 1110 TIPOBOAMTHCS POTSITOM OHOTO MICSIIS Ta
3a YMOBH I'apaHTyBaHHS OaThbKaMy 30€peXeHHS IIpaBa JIUTHHH Ha XKHTIIO.

3axononmaBunmu 3MiHamu 10 cT. 177 CK VYkpaiam Bixg 19.04.2011 p. [13] momo BcTaHOBICHHS
MICSIYHOTO TEPMIiHY JUIsl TIEPEBIPKH 1 BUJIa4l JI03BOJIy OpraHaMH OMIKH 1 MIKITyBaHHs OaThbkaM Ha BUH-
HEHHSI TIPAaBOYMHIB I10/I0 HEPYXOMOTO MaifHa JiTeH MOCUIEHO KOHTPOJIb 3 OOKY JIepiKaBH 3a 3aXHCTOM
MaiHOBHUX TIpaB Ta IHTEPECiB AUTHHU.

CTaTTIO TaKOX TOTIOBHEHO MEPETiKOM BUTIAIKIB, KO OPTAaHU OIIKH i MKITyBaHHSI MOXKYTh BijI-
MOBHUTH B Ha/IaHHI JI03BOJIy Ha BUMHEHHS TIPABOYHHIB I1[0ZI0 HEPYXOMOTO MaifHa JUTHHHU 3 OJJHOYACHUM
3BEPHCHHSM JI0 HOTapiyca 1010 HAKJIJICHHS 3a00pOHH Bi{4y>KECHHsI TAaKOro MaiiHa [ 14].

[TpaBounHM 110710 MaliHa MAJIOJITHROI AUTHHU BUMHSIOTHCS 11 OaThKaMM CIUIbHO. BBakaeThcs,
0 TIPY BYMHEHHI ONHUM 3 OaTBKiB MPaBOYMHIB MO0 MaliHA MaJIONITHROI JUTHHH BiH JIi€ 3a 3TOHOI0
Jpyroro. SIKio apyruii i3 6aTbKiB BBaXKae, 110 MPABOYMH MOPYIIYE IHTEPECH JUTHHU U yUHHEHU Oe3
HOro 3roiy, BiH Ma€ MpaBo 3BEPHYTHCH 10 CYY 3 BUMOTOIO ITPO BU3HAHHS NPABOYUHY HEIMCHUM SK
yKJ1aieHoTo O3 HOTOo 3ro/IH 3a YMOBH, 10 ITPABOYMH BUXOIUTH 338 MEXI JIPiIOHOTO OOy TOBOTO IMTPABOUH-
Hy. OHaK IPH BYNHEHHI IPAaBOYMHIB MO0 TPAHCIIOPTHUX 3ac00iB i HEPYXOMOTO MaifHa MaJIONiTHBOI
JUTHHU 000B’S3KOBO TIOBHHHA OyTH IMUChMOBA HOTAPiaJIbHO 3aCBiUeHa 3roja Ipyroro 3 0aTbKiB. Bia-
TMOBIZIHO, TaKa 3rojia MOTPiOHa Ha BYNHEHHS HETIOBHOJIITHBOIO JAUTHHOIO 3raJJaHNX TPaBOYUHIB.

SIKmmo Toi i3 GaThKiB, XTO MPOXKUBAE OKPEMO Bifl AUTHHH, IPOTSITOM HE MEHII SIK HIICTh Mics-
1iB He Oepe yJacTi B 11 BUXOBaHHI Ta YTPUMaHHI a00 SKIIO HEBiJOME HOTo MicIe MpOoXKUBaHHS, TO i
MPaBOYMHHE MOXKYTh OyTH BuMHEHI Oe3 #oro 3roau (4. 6 ct. 177 CK Ykpainu). OnHak 11i 00CTaBUHH
JUTSL HOTapiyca 000B’SI3KOBO MArOTh OyTH Hi)ITBepIDKeHi HE TUJTBKHU CJIOBaMH 200 Pi3HOTO poxy JTOB1JIKa-
mu. BBaskaemo, 1110 B 1ii chyauu OIIHUM 13 apryMeHTlB TpH ITOCBITYCHHI JIOTOBOPY KyMiBIIi-TIPOaxky
MaiiHa, SIKE HAJIKNTh MATTOITHIN Y1 HEMOBHOMITHIN IUTHHI, 33 BIACYTHOCTI OJIHOTO 3 OATBKIB 3 IHX
oGcraBuH Oysie ilIeHHs Cy/ly PO BU3HAHHs HOTo 6e3BiCHO BIIICyTHlM

Barbku CriiibHO BUPILIYIOTh MUTAHHS L[O/I0 YIPAB/TIHHS MAHHOM JINTHHH, SKIIIO IHIIC HE IIepeil-
0aJaeThCs OTOBOPOM MiXK HUMH. BifmoBiHO, criopH, siKi BHHUKAIOTH 1010 YIIPABIIiHHS MaliHOM JU-
THHH, MOKYTh BHPIIIyBaTHUCh OPTAaHOM OITiKH 1 MIKITyBaHHS a00 cymoM. [Ticis mpunuHeHHS yIpaBTiHHS
MaiHOM JMTHHU OaThbKU 3000B’s13aHi MOBEPHYTH Tii MaiiHO, SIKUM BOHH YIPABIISUIN, @ TAKOXK JOXOH Bijl
HBOTO.

CTOCOBHO MaifHa JAUTHHH, SKUM YIPABISIOTH i1 OaThKH, y JITepaTypi BUCIOBIIOIOTHCS IEBHI
JyMKH, 30KpeMa 1010 HeoOXiTHOCTI YKIaIeHHsS 3 OaThKaMH JIOTOBOPY YTIPABIIHHSI MaifHOM AWTHHH.
Cy0’€KTOM JIOTOBOPY, 3 OHOTO OOKY, TPOMTOHYIOTHCS OpTaHH OIMIKH W MIKITyBaHHSI, 3 IPYroro — 0aTbKu
(omuH 13 GaTbKiB, IHIINI 3aKOHHHUH NPEICTABHUK). SIKIIO TUTHHA € HEMOBHOMITHHOIO, TO BOHA cama




Husinicmuka

BIIpaBi yKJIaJaTH TaKWi JOTOBip 3 OaTbKaMM 31 3roAM OpraHy OmikM i mikmyBanHs [15, c. 129]. Lle#
JIOTOBip MaB O yKJIa#aTHCs B IHTepecax TUTHHHM 32 3TOAM Bijl OpraHy OIIKH H MIKJIyBaHHS Ha HAOyTTs
HEepyXoMOro MaifHa Ta o)OpMIIEHHS IpaBa BIACHOCTI Ha ANTHHY. Ha Hamry 1ymKy, Takuii mopsiiok no-
MOMIT OM 3aXMCTUTH MPABO BIACHOCTI IUTHUHH 1 3/1IHCHIOBATH peabHUI KOHTPOJIb 3 0OKY OpraHiB OIMiKH
i TMIKITyBaHHS 32 YNPaBIiHHAM MallHOM JUTHHH OaTbKaMH.

MaifHOBI iHTepeCH AUTHHH i OATHKIB MEPETHHAIOTHCS TAKOXK i/ 4ac OJepKaHHs alliMEHTIB Ta
YKJIaIeHHsI HUMH aJliIMeHTHOTO 1oroBopy. Biamosigao mo ct. 179 CK VYkpainu, axiMeHTH, OTpIMaHi Ha
JIUTUHY, € BIACHICTIO TOTO 3 0AThKIB, Ha iIM’sI IKOTO BOHU BHILIA4yIOThCSI, 1 MAIOTh BUKOPUCTOBYBATHCh
3a [UILOBUM NpHU3HAYeHHSIM. HEermoBHOMITHS TMTHHA Ma€ MpaBo OpaT y4acTh y pO3NOPS/KEHH] IIMMHU
KOIITaMH. 3a 3arajbHOI0 KOHIIETIIIE€I0 [IUBIIBHOTO TIpaBa, CTOPOHAMH TaKOTO JI0 TOBOPY € IUIATHHUK 1
oZlepKyBad aiMEHTiB. 3aKOHOAABCTBO K YKpalHW BH3HAYa€ CTOPOHAMH aJiMEHTHOTO JOTOBOPY IO-
JPY’OKst, TOOTO OaThbKiB MaJIOITHHOT YM HETIOBHOMITHROT IUTHHH, ITONTUPIOOYH Ha IIeH TOTOBIP YMOBH,
Bu3HaueHi ctT. 636 LIK Ykpaiuu i 1oroBopy Ha KOPUCTh TPETHOT 0COOH.

3axonoxascTBo Pociticekoi dexeparlii cTopoHaMy TaKoTo JOTOBOPY BU3HAYA€ OJHOTO 3 OaThKIB,
SIKUH Oepe Ha ce0e 000B’ 30K BUILIATYBATH aTiIMEHTH, Ta IUTHHY, SKa OTPUMYE aTiMEHTH, Y TOMY YHCITI
3a MaJIOJIITHIO JMTHHY JOTOBIp MIANMUCYE TOH i3 OATHKIB, 13 KUM JUTHHA IPOXKUBAE, & HEMTOBHOITHS
JUTHHA CAMOCTIITHO MiJINKCY€e TAaKUH JOTOBIp 31 3rofu 0aTbKiB. AJIIMEHTH O/Ipa3y CTAIOTh BIACHICTIO
qutuan (cT. 99 CK Pociiicekoi ®eneparii). Taka nporenypa, Ha Hally JyMKy, Hajae OLTbITY MOXKIIH-
BIiCTh OpraHaM OMIKH U MIKITyBaHHS 3[iHCHIOBATH KOHTPOIb 32 3aKOHHICTIO YKJIQJCHHS Ta BUKOHAHHS
AJIMEHTHOTO JIOTOBOPY.

3aKOHOAABCTBO K YKpaiHU BU3HAYMIIO, IO JIMIIIE B pa3i CMEpTi TOTO 3 0aTHKIB, 3 KUM ITPOXKUBAJIA
MAJIOJITHS TUTHHA, alliIMEHTH CTAIOTh ii BIACHICTIO H JIMIIIE OMIKYH PO3IOPSIKA€ThCs alliMEeHTaM1 Ma-
JIONITHBOT JTUTHHH, @ HEMOBHOJIITHSI AUTHHA MA€ TIPaBO HA CAMOCTIHHE iX OTpUMAaHHS Ta PO3MOPKEH-
Hs1 HUMHU, BianoBiaHo 10 HopM CK VYkpainu (4. 2 ct. 179 CK Ykpainu). Takuit miaxia 10 BU3HAYSHHS
MMUTaHb I0JI0 BIACHOCTI aJiIMEHTIB YCKJIAIHIOE HE TUTBKUA KOHTPOJIb 3 OOKY JIep:KaBH 3a 3MiHCHCHHSM
IIpaB JUTHHH, 8 i YHEMOXKJIMBIIIOE€ OTPUMaHHS JUTHHOIO AJIIMEHTIB y Pa3i CMepTi TOTo 3 OATHKIB, 13 KUM
BOHA MPOKMBaJa, peaizallii ii mpaBa Ha aTiMEHTH. AJTIMEHTHHHA JTOTOBIp 31 CMEPTIO OJHOTO 3 OATHKIB
(omepsxyBaua anmimeHTiB) npunuHsieTbes (cT. 608 LIK Ykpainu). SKIo *x, KpiM I[bOT0, aTiMEHTHI KOIITH
3HaXO/IMJIMCh HA PaxyHKY OZ€p)KyBada, TO JUTHHA B 3arajlbHOMY IOPSJIKY CTa€ CIaJKOEMHIICIO X
xomtiB. OfHAK 1151 TIpoleypa € TpuBajoko. Ha Hamry TyMKy, CTOpOHaMH aTiMEHTHOTO JIOTOBOPY Malli
6 OyTHu Bce-TakW TOH i3 OaThKiB, KU Oepe Ha cebe 000B’SI30K BUIUIAYYBaTH alliMeHTH, 1 TUTHHA, sKa
OTPUMYE ATIMEHTH.

Horapiyc 3000B’s13aHMiA po3’sICHUTH OaThKaM yCi OCOOMMBOCTI YKJIaJICHHS aJTiMEHTHOTO JOT0-
BOPY, @ TAKO)X MOXKJIMBICTh OAaThKIB 31 3roiM OpraHy OMIKM ¥ MIKITyBaHHS YKJIACTH JIOTOBIP MPO HPHIIH-
HEHHS IPABa Ha aIMEHTH [Is TUTHHH Y 3B’S3KYy 3 IIePEaucio MpaBa BIACHOCTI Ha HEPYXOME MaiHO
(>xuTIoBHI OYIHMHOK, KBapTUPY, 3eMENIbHY JUTSTHKY TOH_IO)

JloroBopw, SIKi perymiolThCs IMBIIBHUM, CIMEHHHMM, 3€MEIbHUM 3aKOHOIABCTBOM, 3aKOHOM
VYkpainu «[Ipo HOTapiaTy, TakoX MpsiMO 200 YaCTKOBO 3a4iMaroTh MpaBa JUTHHA. CIIi/l BII3HAYUTH, IO
HalOinbIIe TpaBo3axrcHa (DYHKIIiS HOTapiaTy BUSBIAETHCS I BUMarae HalfBUIIIOTO piBHS MpoeciiftHmx
3HaHb HOTapiyca Iij Yac MOCBIIYEHHS JIOTOBOPIB, IO CTOCYIOTHCS JKUTIOBHX NPHUMIlIeHb. J[uTHHA
MOYKe OyTH HE TIIBKH YUYACHHKOM JIOTOBOPY, a i 0C000I0, JKUTJIOBI IpaBa sIKOT MOXKYTh OYTH ITOPYIIICHI.
VY 3B’a3ky 3 num 02.06.2005 p. OyB npuiinsatuii 3akoH Ykpainu «[Ipo 0CHOBH COLIIaIIFHOTO 3aXHUCTY
0e3IOMHUX TPOMAISH 1 0e3MpHUTYIbHAX AiTei» [16], BIIMOBIIHO /IO SIKOTO JUTS 3MIHCHEHHS OYIb-SIKIX
MIPaBOYMHIB CTOCOBHO HEPYXOMOIO MaiiHa, MPaBO BIIACHOCTI Ha sike a0 MpaBO KOPUCTYBAaHHS SKUM
MaroTh JITH, TOTPiOHa TIONEepe/IHs 3rojia OpraHiB OMiKM i mikiyBaHHs. BiamosinHo 1o 4. 2 ct. 59 CK
YKpaiHu, i 9ac po3nopsPKeHHS CBOIM MaifHOM JpyKHHA, YOJIOBIK, 3000B’s13aHi BpaXoByBaTH iHTEpe-
CHl TUTHHM, IHIIMX WICHIB CiM 1, 5IKi, BIAMOBIIHO A0 3aKOHY, MafOTh IPAaBO KOPHCTYBATHCS HIM.

BucnoBku. [Topsig i3 6aTbkaMu 3aKOHHUMH MTPEACTABHUKAMU MAJIOJITHHOT AUTHHU (0CO0M) Ta
¢i3uuHOi 0co0M, BU3HAHOT Heie31aTHOIO, € omikyHH (4. 2 ct. 242 LIK Vkpainu). Bignosinno, Hi CK
VYkpainu, vi LIK Ykpainu He Mae npssmoi HopMH, sika 3a00poHsia 6 6aTbKaM sIK 3aKOHHHUM ITPEACTaBHHU-
KaM 37IIICHIOBAaTH TIPABOYMHH 3 TapyBaHHS MaifHa, sIKe HAJIEKUTh iXHIH TUTHHI, 800 oOMexxyBana 6 1e
mpaBo. 3aKOHOMABEIb 3a3HauaE, Mo OaThKU BnpaBi BiJl iIMEHI MaJIONMITHBOI AUTHHHU a00 HAJaTH 3TOMY
HETOBHOITHIN JMTHHI JUISL yKJIJICHHs JOTOBOPIB, sIKi Mi/UISTAl0Th HOTAPialbHOMY HOCBITYCHHIO Ta
(abo) ):[ep)!(aBHlI/I peeCTpauu y TOMY YHCIi JIOTOBOPH II0ZI0 oty a6o 0OMiHY JKHUTIIOBOTO 6y,IlI/IHKy,
KBapTHPH, TIJIBKH 31 3T0OIN OpraHy OMiKH i mikimyBaHHs. OTXe, HAaBIIAKH, 3aKOH J03BOJISIE Oyab-sKi mpa-
BOYHMHH IIOJI0 MaifHa MaJIOJIITHBOT UM HEMOBHONITHHOI JUTHHH, YCTAHOBUBILIH MEBHY MPOLIEAYPY IiJ|
Yac MOCBITYEHHSI TAKKX JJOTOBOPIB HOTAP1yCOM.
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IpaBa Ta KpUMiHOJIOTIi

(Hdoneyvxuii opuouunuii incmumym MBC Ykpainu)

VIIK 343.2/7 (477)

IHCTUTYT OMBYJACMEHA 3 I1PAB JIUTUHU B I1OJIBIII TA YKPATHI -
OJUH I3 KPOKIB 10 I'YMAHI3AILII FOBEHAJIBHOI IIEHAJIBHOI ITIOJIITUKA

V crarTi aBTOp pO3mIAIac MpaBa Ta 000B’SI3KH OMOYICMEHa 3 TIpaB AUTHHH B Pecrry-
Omimi Ilomprma ta YipaiHi, TiAKpECTIOe HEOOXITHICTh TOOMPAIIOBAHHS HAI[lOHATBHOTO
3aKOHOJIABCTBA, SIKE€ CTOCYETHCSI YTIOBHOBAXCHOTO 3 TPAB JUTUHHU Ta BHOCUTH MPOTIO3H-
i1 MI0I0 BHUPINICHHS IIi€i MPOOJIeMH 3 METOK YIOCKOHAICHHS FOBEHAIBHOI IMEHAIBHOL
MTOJITHKH.

Knwuosi cnosa: ombyocmen 3 npas Oumunu, HenOBHONIMHI, H08EHAIbHA TOCMUYI,
Tonvwa, Yepaina, kpuminaivhe 3aK0H00ABCNEO.




