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KPUMIHAJIBHE TPOBAI’KEHH A HA IACTABI YT'OJ
Y COEPI IPOTHUAII KOPYIIIIL: TIPOBJIEMHU, BUKJIMKH
TA IEPCHHEKTHUBHU PO3BUTKY IHCTUTYTY

VY cTarTi aHAM3YIOThHCS TOJOKEHHS KPUMIHAJIBLHOTO, KPUMIHAIBHOTO MPOIIeCy-
aJBHOTO Ta aHTUKOPYMIIIHHOTO 3aKOHONABCTBA YKpailHM B YaCTHHI periiaMeHTaIlii
KPUMIHAIILHOTO TIPOBAKCHHS Ha MiZICTaBi yrof y cdepi mMpoTHIiT KOPYIIIii.

JlocmipkeHo 3aK0HOIaBCTBO OKPEMUX 3apyOiKHUX AepKaB B YACTHHI periaMeH-
Tallii MpOBaKEHb Ha IMiJICTaBl yroj, BUSBICHO CHUIBHE Ta BIIMIHHE Y MOJOKEHHSX
3aKOHOJIABCTBA IIUX JEPKaB, 110 PETVIAMEHTYIOTh 3a3HAu€HHUH 1HCTUTYT 3 BiAMOBII-
HUMH TIOJIOKCHHSIMU 3aKOHOJIAaBCTBA YKpaiHu.

BusHaueHo OCOOMMBOCTI 3aCTOCYBaHHs IOJOXKCHb 3aKOHOAABCTBA YKpaiHU
B YaCTHHI perimaMeHTaii 3iHCHEHHS] KpUMIHATLHUX TIPOBAHKEHb Ha MiCTaBl yTroJ
B CY/JIOBIH NPaKTHUIl, a caMe PO3IVITHYTO IMOJIOXKEHHS y3arajbHEHHS CYIOBOI IpaK-
tuku [Inenymom Burioro cremianizoBaHoro cyay YKpaiHH 3 pO3IVIsay IUBUIBHUX
1 KpUMIHAJbHHUX CIIPaB, & TAKOX IMPAKTHKY OO0 TAKOTO PI3HOBHIY IMPOBAKCHb
Buioro aHTHKOPYTITIHHOTO cyny YKpaiHu.

Po3misiHyTO CIIIBBITHOIICHHS JIOCITI/PKYBAHOTO IHCTHTYTY 3 TIPUHITUIIOM HEB1IBO-
POTHOCTI TIOKapaHHS, TIOJIOKEHHSAME cTareid KprMiHaIhbHOTO KOJIEKCY IIOJIO MMiJCTaB
3BUIBHEHHS BiJI TOKapaHHs Ta HOTo BiJIOyBaHHS TOIIO.




Kpuminaneno-npoyecyanvre npaso ma KpUmMiHanicmuxa

[IpoanaizoBaHo monoxeHHs1 [IpoekTiB 3aKoHIB YKpaiHM B 4acTHHI BHECCHHS
3MiH Ta JOTIOBHEHH JI0 3aKOHOIABCTBA YKpaiHW, sIKe PErIaMEHTY€e MOPSIOK 3Miiic-
HEHHS KPUMIHAILHUX [TPOBAJKEHb Ha TiICTaBl yro. BU3HaueHO MO3UTHUBHI ACTICKTH
TaKMX 3aKOHOABYMX 3MIiH, a TAKO)K MOXKIMBI 1X HEraTUBHI HACIIIKH.

BceranoBneHO psiji MpOOIEMHHUX acCHeKTiB, MOB’A3aHUX 13 HEHAJEKHOIO SKICTHO
3aKOHO/IaBCTBA YKpaiHHW, sKe periaMeHTyE 3IIHCHEHHS KPUMiHAJIBHOTO IpOBa-
JOKCHHS Ha MiJCTaBi yroj, oOIpyHTOBAHO, 1[0 Taki 0OCTABUHU 3yMOBJICHI HE JIUILIE
SIKICTIO MPOIIECYaabHOTO 3aKOHOJABCTBA, & il HEHAJICKHUM pPIBHEM TrapMOHi3amii
3aKOHOJJAaBCTBA YKpalHU 3arajioM.

JoBeneHo, Mo MONIpH pi3HI MONISIIN HA IHCTUTYT KPUMIHAIBHUX MPOBAIKCHD
Ha MiJICTaBl yroj, B TOMY YHCJi MPO BU3HAHHS BHHYBATOCTI y BUMHEHHI KOPYII-
HiHHOTO KPUMiHATHHOTO MIPaBOMOPYIICHHS, BOHO MOBHICTIO y3TO/KYETHCS 3 aHTH-
KOPYTIIIHOI cTparerielo YKpaiHu, a TakoX e(QEeKTHBHUM 1HCTPYMEHTOM IIOIe-
PEIDKCHHS, BUSBICHHS, IPUIIMHEHHS, PO3CIiAYBAaHHS Ta PO3KPUTTS KOPYIIIHHIX
MIPaBOMOPYIICHb.

Knrouosi cnosa: xpuminanvhie npo6aodCeHHs HA NIOCMA8 Y200, yeodd Npo
BUBHAHHS BUHU, KOPYNYIS, KOPYRYIliHe KPUMIHATbHE NPABONOPYUIEHHS.

Tsyvinskyi O. I., Kravchuk K. O., Pasieka O. F. Criminal proceedings
based on agreements in the sphere of countering corruption: issues, challenges
and perspectives of institution evolvement

The article analyses the principles of criminal, criminal procedural
and anticorruption legislation of Ukraine in the parts of regulations of criminal
proceedings based on agreements in the sphere of countering corruption.

Legislation of particular foreign states in the part of regulation of the proceeding
based on agreement is researched as well as common and distinct in the principles
of legislation principles of the countries that regulate mentioned institution with
relevant principles of Ukrainian legislation are uncovered.

The author defines peculiarities of applying legislative principles of Ukraine in
the part of regulating criminal proceedings based on jurisprudence, in particular
principles of general jurisprudence by the Plenary of Supreme Specialized Court
of Ukraine on consideration of civil and criminal cases as well as practice considering
such types of proceedings as Supreme Anticorruption Court of Ukraine.

Interrelation of the mentioned institute with principle of inevitability of punishment
and principles of articles of Criminal Code concerning basis of release of punishment
and its serving are considered in the article.

The work analyses principles of Draft legislation of Ukraine in part of amendment
and supplement to the Legislation of Ukraine regulating order in implementation
of criminal proceedings based on agreements. Positive aspects of such legislative
changes as well as possible negative consequences are covered.

A number of some aspects, related to inadequate quality of legislation of Ukraine,
that regulate implementation of criminal proceedings based on agreements is
established and it is justified that such circumstances predetermined not only by
quality of procedural legislation but improper level of harmonization of legislation
of Ukraine in general.

The article proves that taking into consideration views on institution of criminal
proceedings based on agreement including admission of guilt in committing corrupt
criminal offence, it is completely coordinating with anti-corrupt strategy of Ukraine
and is an effective tool for preventing, detection, discontinuation, investigation,
and disclosure of corrupt offence.

Key words: criminal proceedings based on the agreement, agreement of admission
of guilt, corruption, corrupt criminal offence.
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Beryn. [Tepmmm kpokoM y (hopMyBaHHI CydacHOT KpUMIHAIBHOT FOCTHIIIT CTAIO0 MPUHHSTTS
13 kBiTHS 2012 poxy KprMiHaIBHOTO MPOIIECYaTbHOTO KOJIEKCY YKpaiHH, 1o OYyJI0 OTHIE i3 YMOB
YIeHCTBa YKpainu y Pani €Bpornu. Y TakoMmy KoJeKCi KpUMiHAJIBHUK MPOIEC TIOCTaB Y SKICHO
HOBIil (pOpMi TOPIBHSHO 3 THM IpolecoM, skuil MaB Micue 3a nonepeausoro KIIK. Tak, cepen
HOBEJI TIPOLECYATbHOTO 3aKOHOIABCTBA CTAJIO 3aMPOBAPKCHHS KPUMIHAIBHOTO MPOBAKCHHS Ha
HiICTaB1 yroJ MK MIPOKYPOPOM Ta Mif03pIOBAaHUM UM OOBHHYBAaUCHUM IIPO BU3HAHHS BHHYBATO-
cti. 3akpimnenns y KIIK Ykpainu 1150ro iHCTUTYTY OyNo CIIpIMOBaHO Ha BUKOHaHHS PexoMeHa-
uii Ne 6R(87) 18 Komirery MminicTpiB Pagu €Bponu nepxasam wieHam Bin 17 BepecHst 1987 poxy
«CTOCOBHO CHPONICHHSI KPUMIHAJILHOTO TpaBocyis» [1].

V 3B’s3Ky 13 npuitHaTTsIM HOBoro KITK Bepxosua Paga Ykpainu cxsanuia 3akoH Ne 4651-
VIBin 13.04.2012, sxkum crartio 65 KK Ykpalnu 10M0BHEHO YaCTHHOIO I’ ATO. Y Iil YacTHHI
3aKOHO/IaBEI(b BU3HAYMB, [0 y BHUIMAAKY 3aTBEpPKCHHS BUPOKOM YTOIU IPO MPHUMHUPCHHS a00
PO BHU3HAHHS BUHU CyJ NpHU3HAUa€ TOKapaHHS, y3TODKEHE CTOpoHaMH yromm». OKpiMm Toro,
ct. 75 KK VYkpainu Oyio JONMOBHEHO YaCTHHOIO APYroro, sKa repeadadae, mo Ccyi Npuitmae
pillieHHs TPO 3BUIBHEHHS BiJa BiJOYBaHHS IMOKapaHHs 3 BUIPOOYBaHHSM y BHUNAJKY 3aTBep-
JUKCHHSI YTOJIM TIPO MPUMHUPEHHS 00 MPO BU3HAHHS BUHH, SKIIO CTOPOHAMH YTOJTU y3TOKEHO
MOKAapaHHA Y BHUJII BUIIPABHUX POOIT, CIIy>kKO0BOTO 0OMEXEHHS IS BiliCHKOBOCITYKOO0BIIiB, 0OMe-
JKCHHS BOJIi, T030aBJICHHSI BOJI1 HA CTPOK HE O1TIbIIIE IT'ITH POKIB, @ TAKOXK Y3TOPKECHO 3BITbHEHHS
BiJ] BiJOyBaHHs MMOKapaHHs 3 BUIIPOOYBAHHSM, a TAKOXX Y3TOJXKCHO 3BUILHCHHS Bij BiAOyBaHHS
MOKapaHH4 3 BUIPOOyBaHH:M [2].

TakuMm 4YMHOM, OTpUMABIIK B YKpaiHi CTaTyC CIIPOLIEHOTO (CKOPOYEHOTr0) MPOBaKEHHS,
IHCTUTYT CTaB S(PEKTUBHHM IHCTPYMECHTOM pealliallii 3aBIaHb KPUMiHAIBHOTO IPOBAKCHHS,
nependadennx ct. 2 KIIK Ykpainu, 30kpemMa HOro 3acTOCYBaHHS CTANIO CIIPUSATH CIIPABEIITHBOMY
Ta MBUAKOMY (B PO3YMHI CTPOKIB) BUPINICHHIO KPUMIHAJIBHOI CIIPaBH 3a MIHIMAJIBHUX BUTPAT
JIEpXKABHUX PeCypcCiB, a Ha JIOCYIOBOMY PO3CIiTyBaHHI — 3MCHIIICHHIO 3aralbHAX CTPOKIB PO3CITi-
JTlyBaHHS Ta CTPOKIB TPUMaHHS 0Ci0 1111 BAPTOIO, 3MEHIIICHHIO HABAHTAXCHHS HA OPTaHU CIIIJICTBA,
MIPOKypaTypy Ta cyday (CIIYMX CyIJiB) 1, SK HACIIJOK, CTa0 3aCO00M BHSIBICHHS Ta PO3KPUTTS
KPUMiHAJIFHHUX TIPABOIIOPYIICHB UM 3a1100iTaHHsI BANHCHHIO HOBHX.

[Tonpn HU3KY MO3UTHBHUX ACHEKTIB 3alPOBAIKCHHS TAKOTO IHCTUTYTY, CIiJ BKa3aTH,
10 perjaMeHTalnis KPUMIHAJIBHOTO MPOBA/PKEHHS Ha MiJACTaBi yroau He mo30aBieHa OKpe-
MUX JUCKYCIHHUX, a MOJACKYAH i BiABEpTO MpOOIEMHHUX aCHEKTiB. 3 ONIAAY Ha I AOPEUHO
BKa3aTH, 10 JOKTPUHAJIbHUX HAMPAIOBAHb 3 i€l MpoOiieMaTHKH yuMao. Tak, OKpeMi mpo-
OJIEeMHI acleKTH 3aKOHOAaBYOl periiaMeHTallii I[bOr0 IHCTHTYTY Ta HPAKTHKH HOTO 3aCcTO-
CYBaHHS CTAJIH INPEIAMETOM HAyKOBHX MOIIYKiB OararboX BUeHUX, 30kpema, B.l. Bosposna,
10.M. I'pomroBoro, B.M. Jlybaca, H.A. XKepx, O.0. XXurnoro, /I.B. Kamencekoro, M.O. Kap-
nenka, M.C. KsatkoBchBoro, C.A. Kpymuucekoro, O.I1. Kyumncekoi, M.B. JloTomskoro,
P.B. Hogaka, I1.B. [lymkapa Ta 6arathox iHmux. [Ipore okpemi 3 HUX Hajaii He 3HAWIUIH
CBOTO BHUpINIEHHS, OUIBIIE TOTO OKPEMi 3aKOHOAABYI IHII[IATUBH MOXYTh 3yMOBUTH BUHHUK-
HEHHS HU3KH HOBHX MPoO0IeM. 3 oISy Ha I1e MOJaIbIle HAYKOBE OCMUCIICHHS CYTHOCTI iHCTH-
TYTy KpUMiHAJIBHUX MIPOBAKCHb HA MiJICTABl YIOA, Y TOMY YHCHi y cdepi mpoTuaii kopymmii,
a TakoXX MpoOJIeM, MOB’A3aHMUX 13 MPAKTUKOIO HOTO 3aCTOCYBaHHS, € Halall aKTyaJIbHUM JJIsI
JOKTPUHU IpaBa pi3HUX HOTO ramysei.

ITocraHoBKa 3aBJaHHs. Y CTATTi 3iHCHIOETECS cripo0a MpoaHaIi3yBaTH MOJI0KEHHS KPHU-
MIiHaJIBbHOTO, KPUMIHAJIBHOIO MPOIECYyaJbHOTO Ta AHTHKOPYIIIIIHOTO 3aKOHOJABCTBA YKpaiHU
II0/I0 perIaMeHTallll KpUMiHAIBHOTO MPOBAPKEHHS Ha MiJCTaBl yroa y cdepi mpoTuii Kopymii,
BU3HAYHTH aKTyaJIbHI IPOOJIEMH, 10 BUHUKAIOTH MiJT Yac 3A1HCHEHHS TaKUX MIPOBAIKEHb, & TAKOXK
MIEPCIIEKTUB PO3BUTKY 3a3HAYCHOTO IHCTHUTYTY.

Pe3yabraTn nociiaxenHsi. BiomMo, 110 iHCTUTYT KpUMIHABHUX MPOBA/KCHD Ha ITiICTaB1
YTOZ € BiTHOCHO HOBHM IHCTHUTYTOM KPHUMIHAJHHOTO TPOIECYATFHOTO 3aKOHOAABCTBA. 3 OTIISY
Ha I1e OKpPEeMi HOT0 MOJI0KEHHS IIJIKOM JIOT1YHO 3yMOBITIOIOTH HU3KY MPOOJIEM y TIPaBO3aCTOCOBHIH
MIPAKTHUII, aJKE ¥ IIJIKOM yCTalleHl IHCTUTYTH 3aKOHOJIABCTBA HE 1M030aBIieHI OKpEMUX MPOOIIeM-
HUX aCTICKTIB.
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CaMe TOMYy HayKOBIII BKa3yFOTh Ha HasBHICTb ILJIOT HU3KH MPOOJIEM, TIOB’I3aHUX SIK 13 3aKO-
HOJIAaBUOKO PETIIAMEHTAIIIE0 IIOTO THCTUTYTY, TaK 1 3 IPAKTUYHOIO Peali3alli€r0 TAaKUX TOJIOKEHb
[3, c. 100; 4, c. 304-305; 5, c. 12-13; 6, c. 383-391 7, c. 4-5; 8, c. 271-272, 9, c. 160-162;
10, c. 24-26]. OxpeMi aBTOpH BKa3aHy MpOOIECMaTHKY JOCTIHKYBAJIH Ha AUCEPTalifHOMY piBHI
[11-15]. [IpoTe HaBITh IIHOTO BUSIBIJIOCH HEJOCTATHHO JUIS BUPIIIEHHS YCiX HArajJbHUX MPOOIIEM.

Crin BKaszaty, 0 MEpII pe3ynbTaTH peajisanii KpUMiHAIBHUX MPOBAXKECHb HA MiACTaBi
YTOJl 3arajioM BUIIpaBAajl METy CBOro icHyBaHHs. 3okpema, 3a nanumu BCCY, i3 MOMEHTY
HaOpaHHs YMHHOCTI KPUMIHAJIBHUM MPOLECYyaTbHUM 3aKOHOM CYJIU 3arajibHOi IOPUCAMKIII cTa-
HoM Ha 1 ciung 2014 p. posmistaynu 22 653 yron, 13 Hux 11 512 mpo npumupenns ta 11 141
PO BU3HAHHS BUHYBATOCTI. 31 CTaTHCTHYHOI iH(OpMarii BOaYaeThcss 30epe:KSHHS TCHICHIIIT 10
MOAAJBIIOTO aKTUBHOTO 3aCTOCYBAaHHs IHCTHUTYTY YTOA Y KPUMIHAJBHOMY CYHOYMHCTBI. AHAII3
JIMHAMIKH TTOKa3HUKIB 3acTocyBaHHs moyiokeHb KITK y cymoBiii mpakTHIN CBIMYNTH, O KITBKICTh
3aTBEP/PKEHUX BUPOKOM YTOJI € CTAJIOK, 0€3 CYTTEBHX KOJNMBaHb [16].

3arajaoM JIOpPEYHO BiJI3BHAYMTH, [0 HAHOIIBII KJIACHYHUM € IHCTUTYT YTOJl PO BU3HAHHS
BuHU B Crnionydenux Iltarax Amepuku. ¥ kpuminanpHoMy mporeci CIIIA yrona nmpo BU3HaHHS
BuHH (plea-bargain) sBisie co00r0 yroxy CTOpiH OOBHHYBAYCHHS i 3aXUCTY MPO BH3HAHHS 00BHU-
HYBa4EHHUM CBO€i BUHM M0 YChOMY ITpe] IBJICHOMY OOBHHYBauEHHIO 200 B HOTO YacTHHI B 0OMiH
Ha 3MEHIIECHHS MOXJINBOTO TMOKapaHHs. Y mpaBoBiil cuctemi CIIA yrogu mpo BH3HAaHHS BUHU
€ IOCUTh YKOPIHEHOIO MPAKTUKOIO, KA IIMPOKO BUKOPUCTOBYETHCS YITPOAOBXK O11bII 5K 150 poKiB.
ToMy HayKOBLSIMM I[IJIKOM CIIYIIHO Bin3HavdaeTbes, mo B CHIA iHCTUTYT yroa mpo BHU3HAHHSA
BHMHU CIIPOIIY€E POLIEC, PO3BAHTAKYE CYIOBY cucTeMy (0e3 Hporo BoHa O MPOCTO «3aAUXHYJIAChH)
BiJl HQ/UTUIIIKY CIIPaB) i IPYHTYETHCS HA MOBa3i 0 MO3MIIIi BUTEHOT JIFOAWHY, 3 OHOTO OOKY, 1 Ipo-
Kypopa, SIKOMy JepykKaBa JIOBIpWIa MPaBo BUIBHO PO3MOPSHKATHCH OOBUHYBAYCHHSM, 3 1HIIOTO
Ooky [17, c. 241].

Binomo, mo Ykpaina nepeOyBae y Tporieci €BpoiHTerpariii Ta B3sjia Kypc Ha po3poOIeHHs
Ta IMITIEMEHTAIIII0 aHTHKOPYTIiiHOT MOMITHKY. [i OCHOBHMME enleMeHTamMu € GOpPMyBaHHS HOBHX
Ta BJIOCKOHAJICHHS YK€ ICHYFOUMX MPAaBOOXOPOHHUX Ta 1HIIUX OPTaHiB, BHECEHHS 3MiH JO YWH-
HOTO 3aKOHOJIABCTBA, PO3POOJICHHS HOPMaTUBHO-TIPABOBHX AKTIiB Ta iH.

Tak, y >xoBTHI 2014 poxy BepxoBHa Pana Ykpainu cxBanuna 3akoH Ykpainu «IIpo 3ano0i-
TaHHA KOPYMIIii», SKUW 3aKJI1aB OCHOBH aHTHKOPYMIiHHOT momiTuky [ 18]. Sk 3a3Ha4aroTh HAyKOBII,
HaI[lOHAJIbHA TOJIITHKA y cdepi O0pOTHOM 3 KOPYIIEI 3 IbOTO MOMEHTY Ma€ BH3HAYaTHCS Ha
HOBHX TPaBOBHX Ta OpraHi3alliifHUX 3acajax, peaii30oByBaTHCS 3TiTHO 3 HOBOIO 1HCTUTYLIHHOO
CUCTEMOIO 3aro0iranHs Kopymnuii B YKpaiHi Ta 3a JOIIOMOTO0 HOBHUX MPEBEHTUBHUX aHTHUKOPYII-
HiHHUX MexaHi3MiB. Toji sk YKpaTHChbKHUiT 3akOHOMaBeIb MpUiHAB 3akoH Ykpainu (Ne 1698-VII Bin
14.10.2014) «IIpo HarioHnanbHe aHTHKOPYIIIiHHE O0po YKpaiHW», 3apOBaMBIIN HOBUI npaBo-
OXOPOHHHI OpTaH, Ha KU 6yno TOKIIa/ICHO MOTCPE/KCHHS, BUSBICHHS, MPHITHHCHHS, po3cm/:[y-
BaHHS Ta PO3KPUTTS KOPYHIIIHHUX MPABOIOPYIICHB, BIAHECEHUX 0 HOTO MiACTITHOCTI, a TAKOXK
3arnobiranHio HoBux [19, ¢. 7].

3 METOX KpUMIHAIILHO-TIPABOBOI MIPOTH/IiT KOPYTIIIii 3aKOHOIABEIh YHEMOXKITUBUB 3aCTOCY-
BaHHS 3BUILHEHHS BiJI KPUMIHAIBHOT BiJIIOBIAIILHOCTI 10 0COOM, BU3HAHOT BUHHOIO Y BUMHCHHI
KopynumHoro KpI/IMlHaJILHOFO MPABOMIOPYIICHHS, TPHSHA1CHHS iif OB M’SKOTO TMOKapaHHs,
HiX TiependadeHe 3aKOHOM, 3BUTBHEHHS BiJl TIOKapaHHs y 3B’SI3KY i3 BTPATOI0 0COOOK CYCHITbHOL
HeOe3MeKH, a TAKOXK 3BUIBHEHHS BiJ] BiIOyBaHHS MOKapaHHs 3 BUIIPOOYBaHHSM Ta iH. (CT.CT. 4548,
69, 79, 81, 82, 86, 87, 91 KK VYkpaiun).

Takum ynHOM, 3akoHoM Ykpainu Ne 1698-VII Big 14.10.2014 30xpema, ajie He BUKJIFOUHO,
gactuny nepiry crarti 75 KK Yipainu micist cioBa «cymy» JOIOBHEHO CIOBAMH «KPIM BHITAJIKIB
3aCyIDKEHHS 32 KOPYIIIHHUI 3JI09HH (Ha CHOTONHI Y 3B’s13KY 3 BIJOMHMH 3MiHAMU — KOPYIIIiAHE
KpUMiHaIIbHE MpaBonopymeHHs)» [20].

SAx ciymHo 3a3Havae J[.I. MuxaijieHKo, TIpH IIbOMY CJIiJT 3BEpHYTH yBary, 10 3aKOHOJa-
Bellb 32 HassBHOCTI 4. 2 ¢T. 75 KK Ykpainu, sika Texx y MOMeHT npuitHsITTs 3akony Ne 1698-VII Bin
14.10.2014 nepenbavana MOXIIMBICTh 3BUILHEHHS Bl BiJIOYBaHHS TIOKapaHHS 3 BUIPOOYBaHHSM,
y TOMY YHCIIi 32 BUNHCHHS KOPYIIIIHHOTO 3JI0UUHY, Iepe0aqnB 0OMEKEHHS 1100 MOXJIMBOCTI
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3BUTBHEHHS 0COOHM Bif BifOyBaHHS TOKapaHHA 3 BI/IHp06yBaHH$IM y pasi 3aCY/DKCHHS 32 KOPYTIIi-
HUi 3710unH aume y 4. 1 c1. 75 KK Yipaian, To0T0 y pasi 3BiTbHEHHS Bifl BiqOyBaHHS MOKApaHHS
3 BUIPOOYBaHHSIM 0€3 3aTBEPIKCHHS YTOIM TIPO MPUMHUPEHHS a00 BU3HAHHS BUHU [21, c. 31].

I3 anamizy 3a3HaueHMX HOPM BOAYAETHCS, IO penakmis sk KpuminaneHoro, Tak i Kpumi-
HAJIBHOTO MPOIECYaIbHOTO KOACKCIB YKPaiHH 1a€ MOXJINBICTD YKJIAAATH YTOAW Y KPUMIHATIBHUX
MPOBAPKCHHSAX ITPO KOPYIIiiHI KpUMiHAIBHI IPAaBONOPYIICHHS, YMOBaMH SIKUX MOXe OyTH mepe-
OaueHe 3BITbLHEHHS BiJ Bi10yBaHHs MOKapaHHS 3 BUIPOOYBAHHSM, a 3A1HCHEHHS TaKOTO BUY KpH-
MiHAJIBHOTO IPOBAKEHHS Y3TOKY€ETHCS 13 aHTUKOPYIILIIHOIO CTpaTeriero YKpaiHu Ta MpouecoM
€BpOIHTErpaLii 3arajom.

SIk 3a3HaYA€TBCS B HAyKOBUX MyOmikamisx, pemakmis 4. 2 ct. 75 KK Ykpainu, 3a sixoi He
nependavacThesl OOMEKEHHS 11 3aCTOCYBAaHHS y pa3i 3aCyKEHHS 3a KOPYIILidHE KpHMiHAIIBHE
MPaBOIIOPYIICHHS, CKOpIIIIe 32 Bce Mependadanach 3aKoHoaaBIeM Ta He € mporanuaoio KK Yipa-
{HH, IO YTBOpPEHA MPOPaXyHKaMHU 3aKOHOAABIIS JIOTIKO-(hOPMAIEHOTO 1 BHYTPIIIIHEO-CHCTEMHOTO
xapakrepy [21, c. 34].

Kpim Toro, citij 3BepHyTH yBary Ha Te, 1o 3akonom Ne 198-VIII Bix 12.02.2015 3 metoro
YAOCKOHAJICHHSI aHTUKOPYTIIIITHOTO 3aKOHOAABCTBA y YacTHHI (pyHKIiOHyBaHHS HarionambsHOTO
aHTHUKOpyMLiiiHOTO Oropo, HamioHaapHOrO areHTCTBa 3 MUTAHB 3aMO0IraHHS KOPYIIii, CHCTEMH
npokypaTypu Ykpainu, y cT. 469 KIIK Vkpainu Oyno nepenOaueHo MOJIOXKEHHS, 3a SKUM yroja
PO BU3HAHHS BUHYBATOCTI MIX MPOKYPOPOM Ta MiA03pIOBAaHUM YH OOBHHYBaY€HUM MOXKE OyTH
yKJaJieHa y IpOBaKeHH1 0A0: 1) KpuMiHaJIbHUX MPOCTYIIKIB, 3JI0YMHIB HEBEJIUKOT UM CepeIHbOT
TSDKKOCTI, TSDKKUX 3JI09HHIB; 2) 0COONMBO TSHKKHX 3JIOYHHIB, BITHECEHUX 10 mijchigHocTi Harri-
OHAJIBHOTO aHTUKOPYIIIHHOTO 00po YKpaiHu 32 YMOBU BUKPHTTSI I1iTO3PIOBAHUM YK OOBHHYBA-
YEHHMM 1HINOI 0COOW y BYMHEHHI 3JI0YMHY, BIJIHECEHOTO 10 MiACaiTHOCTI HarioHaapbHOro aHTH-
KOpYIIiiiHOTO OrOpo YKpaiHu, Ko iH(GOpMAaIlis m010 BYMHEHHS TaKOK 0CO000 3JI04YHHY Oyie
MiATBEpKCHA JoKazaMu [22].

[Tpu 11bOMY TI1JT YaC BHECEHHS UM ke 3aKoHOM 3MiH Jio cT. 472 KIIK Ykpainu (3micT yroau
PO BU3HAHHS BHHYBATOCTi) He OYyJIO Tepen0dadeHo JKOMHHUX 3aCTePEKEHb IO/0 3BUIBHEHHS Bij
fioro BimOyBaHHS 3 BUIPOOYBAHHSM IIiJ Yac YKIAQICHHS Takoi yromu. Takox BiaCyTHI Oyab-ski
00OMEKCHHS YKJIAJICHHS YTOH Y KpUMiHAJIBHOMY IPOBAKEHHI PO KOPYMLiHI KpUMiHATBHI TIpa-
BOMOpYIIEHHS 1 y iHImmMX nonoxenHsax [nmasu 35 KIIK Vkpainn «KpumMinanbHe TpOBaIKEHHS Ha
migcrasi yrog» [21, c. 31].

Crig 3a3Ha4MTH, IO 3aKOHOJABEllb, 3JIHCHIOIOYN IMIIEMEHTALII0 JOITyCTUMOI JIOMOBIIE-
HOCTI MIXK IIPaBOIOPYILIHUKOM Ta JIep’KaBoro, He nepeadadyaB MOXIIMBICTh 3BUTbHEHHS B1Jl KPUMi-
HAJIFHOI BiATIOBIAIIEHOCTI 3 BUMPOOYBAHHSIM «UTS BCiX 1 KOXKHOTO», 8 BCTAHOBUB TICBHI (DIBTPH,
3a HasIBHOCTI SIKHX y CTOPOHH OOBHHYBAYCHH: IMOBHHEH OyTH 3aKOHHHH IHTEpeC IO YKIaICHHS
TIPaBOMIpHOI yTOmIu.

Take TBep/UKEHHS 3HAHMIIIIO CBOE BimoOpaxkeHHs y moctaHoBi [Inenymy Bumioro creria-
J30BaHOTO CyAy YKpaiHW 3 pO3IIsay IUBUIBHHAX 1 KpUMiHAIBHUX cripa 3a Ne 13 Big 11.12.2015
«IIpo mpakTUKy 3MIHCHEHHS CyIaMH KpHMiHanLHHx MPOBa KEHb Ha IMIJICTaBl Yyro/», B AKiil 3a3Ha-
9CHO, IO YKITAJCHHS YTONl Y MPOBAPKCHHI ITOI0 OCOOIUBO TSDKKUX 3IOYMHIB MOYJINBE JIMIIE 32
HAsIBHOCTI y CYKYITHOCTi TaKHX 00O0B’I3KOBHX YMOB: a) BYMHEHO OCOOJIMBO TSKKHUH 3JI0UUH, SKHHA
3rijHO 3 4. 5 cT. 216 KIIK Bigneceno a0 mifcnigHocTi HamioHanbHOTO aHTHKOPYHIIIHHOTO O10pO
VYkpainu; 0) mifo3proBaHUil 4u OOBHHYBAYCHUM y TakoMy 3JI0YMHI MOMEPETHBO (IO YKIAJCHHS
YTOAX MpO BU3HAHHS BUHYBATOCTI) BUKPUB iHITY 0cO0Yy y BUMHEHHI 3JI0UUHY, SIKMH BITHECEHO A0
nigcniaHocTi HanioHansHOro aHTHKOPYILIHHOTO 010po YKpaiHu (He3aJeKHO BiJl CTYNEHS TSXK-
KOCTI BAMHEHOTO OCTaHHIM JiSTHHS Ta B ME¥KaX SKOTO KPUMIHAIBHOTO IPOBAKCHHS 31 CHIOETHCSI
JOCYIOBE PO3CIIiTyBaHHA); B) iH(QOPMALIis IIOJ0 BINHECHHS 3JI0YHHY 0C00010, SIKYy BHKPHUTO ITiJ0-
3pIOBaHAM YU OOBHHYBaYCHUM, MiATBEPIKYETHCS TOKa3aMH.

3a BiJICYTHOCTI X0ua O ONHIET 3 IIMX YMOB CYJl Ma€ BiIMOBHTH Y 3aTBEP/DKCHHI YTOJM TIPO
BH3HAHHS BUHYBATOCT] Y KPUMIHAIBHOMY TPOBAHKEHHI I10JI0 OCOOIHBO TSDKKHX 3JIOUMHIB.

TaknM 9YHHOM, TIPOAOBKYIOUN NPAKTUKY 3MIMCHEHHS KPUMIHATBHUX MPOBAIKCHb HA MiJl-
CTaBl yrofi, 3aKOHOJABELb CTBOPIOE 3TOAOM 1 JJISI aHTHKOPYNIIMHUX OpraHiB IHCTPYMEHT UL
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TIOTICPE/KCHHS, BUSBICHHS, TPUITHHEHHSI, PO3CIIiAyBaHHSI Ta PO3KPUTTS KOPYIIIIHHUX IPaBOIIO-
PYIICHB, @ TAKOXK 3a00IraHHs BYMHEHHIO HOBHUX KOPYIIIHHUX MPaBONOpyIIeHb. Taka HEoOXi-
HICTh BUKJIMKaHA CHEM(DIKOI BUMHEHHS KOPYIIIIHHUX 3JI0YMHIB Ta MTOB’SI3aHOKO i3 IIMM CKJIaJHi-
CTIO PO3CJIyBaHHS BHUIAAKIB KOPYIIi y BUIIKX €IIeIOHaX BIAIH.

Tak, 6inpmIicTh Opranizatopi («kiHeBux OcHediliapi») BUMHEHHS KOPYMIIHHOTO KpH-
MIHAJIBHOTO NPaBONOPYLICHHS IepedyBae Io3a IMOJEM 30py IPaBOOXOPOHHHMX OpraHiB. Boxu
00MEXYIOTh CBOIO Y4acTh JHile (JOPMYBaHHSIM 3arajibHOI METH Ta PO3MOIITIOM 000B’s3KiB, KOIH
(haKTHIHO KPUMIiHABHE MPABOTIOPYIICHHS BUNHSIETHCS ITiITYKAHUMHA HUMH BUKOHABISIMH: KEePiB-
HUKAMU CEPEIHBOI JTaHKH, PSIOBUMHU MPAIliBHUKAMU (4ACTO MIAJICTIMMU) a00 XK MPeACcTaBHUKAMU
MIPUBATHOTO CEKTOPY, 3aIliKaBICHIMH B OTPHMAHHI HEIIPaBOMIPHOI BUTOIHU BiJl BUMHCHHS KPHMi-
HAJIEHO TIPOTHIIPABHOTO JTisTHHSL.

OKpiM TOTO, OUTBIIICTD KOPYIIIHAX IIPABONOPYIICHb MAIOTh TaK 3BAHUH «3aMacKOBaHHID)
XapakTep, TOOTO XapaKTepPH3YIOThCS IMiBUIICHUM PiBHEM JIaTeHTHOCTI. Jl0 TpUKIamy, IpUXOBY-
FOUH CBIH KPUMIHAJIBHO MPOTUTIPABHUI YMHCEI, CIIIBYYaCHUKHA KPUMIHATLHOTO MPaBOMOPYIICHHS
HEPIJIKO BJIAIOTHCS IO MIAKYIy €KCIEpTiB, CYIJiB, OI[IHIOBA4YiB, YAM HAMAararThCsl CTBOPUTH
B CYCIIIJIBCTBI 1JTFO31F0 MPABOMIPHOCTI X 3JIOYMHHOI AisUTBHOCTI. 3BiCHO, KOXKCEH 13 TaKuX (PaKTiB
HiIKyIly CTaHOBUTH OKPEMHUIl CKJIaJ KPUMIHAIBHOTO MPABOMOPYIICHHS, OJHAK Uepe3 HaaAMipHY
MOHOTIOJII3AIli{0 B YMHOBHUKAMH, KPYTOBY HMOPYKY, KyMIBCTBO Ta MOJITUYHE 3aCTYIHUIITBO
PO3CiiTyBaHHs KOPYNIIIHUX KPUMIHAIBHUX MPABONOPYIICHb CYTTEBO YCKIAAHIOETHCS Ta BUMA-
rae 3HaYHUX BUTPAT JICPIKABHUX PECYPCIB.

I3 mpakTrku 3xidicHeHH BHIIMM aHTUKOPYIIIIIHAM CyIOM KPUMiHAJIBHHUX [IPOBAHKECHb Ha
MiZIcTaBi yroj BOayaeThCsl, MO ST (Vv cnpasax Ne 761/3762/19 6io 21.11.2019; Ne 991/3607/20
610 22.05.2020; Ne 991/3382/20 6io 28.05.2020; Ne 409/1465/16-x 6io 12.06.2020; Ne 991/7534/20
610 23.09.2020) 13 1eB’ATH BUPOKIB MICTATh YMOBH PO 000B’ 30K 3aCy/PKCHOTO HA1aBaTH BUKPH-
BaJIbHI TOKa3M MIOJ0 MPUYETHOCTI 1HIIUX OCIO JIO BUMHCHHS KPUMIHAJIBHUX MPABOIOPYIICHb
Ta/ab0 aKTHBHO CIPHITH OPTaHy JOCYJIOBOTO PO3CIIiyBaHHS MUISIXOM 3aJIydeHHsI iX JI0 CIITIUX
(B TOMY YHCIII HETJIACHHX ) PO3IIYKOBUX ii [23].

3a Takux 0O0CTAaBHH KpHMiHaJIbHE MPOBAPKCHHS Ha IiACTaBl yrof, 3MiHCHEHE i3 3acTOCy-
BaHHsIM nonokeHpb 4. 2 cT. 75 KK VYkpaiun, cr.ct. 468-476 KIIK VYkpainu, 3a nporecyaibHOTO
KEpIBHUIITBA MPHU MPOBAKEHHI JOCYIOBOTO PO3CIiyBaHHS, 1a€ MOXJIMBICTh BUSBHUTH OUIBIIY
KUIBKICTh KPUMIHAJIBbHUX INIPABONOPYIICHb, BCTAHOBUTH YCiX 0Ci0, MPUYETHUX 1O 1X BUMHEHHS
(opranizaTopiB, (hakTHYHUX BUTO0HA0YBayiB TOIIO), & TAKOXK MOMEPEIUTH BUNHEHHS HOBUX KPH-
MIHAITBHHUX [IPABOMIOPYIIICHb.

VY 3B’s13Ky 13 UM HE0OXiTHO 3BepHYTH yBary Ha BUcCHOBKH O.O. JKutHbor0 Ta A.M. Kitouko,
sIKl 3a3HAYAOTH, IO TMiJ Yac YKJIAICHHS YOOy MPEAMETOM JICTAIBHOI TOMOBJICHOCTI MiXK CTOPO-
HAaMH € TICBHI 1X «B3a€MOBHTIIHI» JIii: TaK, yroja Mk IPOKYpOPOM Ta IMiJJO3PIOBAHUM YU OOBHHY-
BauCHUM TIpo BU3HaHHA BHHYBarocTi (cT. 471 KIIK VYkpainu) oxoruiroe 6e33acTepexHe BU3HAHHS
IMiJI03PIOBaHUM 49X OOBHHYBAY€HHUM CBO€i BUHYBATOCTI y BUMHEHHI KPUMIHAJIBLHOTO MPAaBOIIOPY-
MICHHS, 000B’SI3KHU ITiJI03PIOBAHOTO YU OOBUHYBAYEHOTO IOJIO CIIBIIPAIll Y BUKPUTTI KPUMIHAIb-
HOTO TIPaBOINOPYIICHHSI, BAIMHEHOTO 1HIIOK 0CO0O0 (SKIIO BiAMOBIIHI JTOMOBJICHOCTI MiXK HUMH
MaJiil MICIle), Ta y3TO/PKeHHs TOKapaHHs ¥ 3rofgy CTOpiH Ha HOTO NMpH3HAuUCHHS a00 Ha MpU3Ha-
YCHHS TTOKApaHHS Ta 3BUIbHEHHS Bij Horo BifOyBaHHA 3 BUNPOOyBaHHIM [24, c. 112].

OnHak 3a mOfaHHSIM HapoAHoro faemyTara Ykpainu C.A. BensmoxkHoro y BepxoBHiit Pani
VYipainu 23.02.2021 3apeectpoBanuii IIpoext 3akony Ne 5137 «IIpo BHeceHHs 3MiH 10 Kpumi-
HAJIBHOTO KojieKey Ykpainu Ta KpuMiHaabHOro npolecyanbHOro KoJeKCy YKpaiHu 3 MeToro 3a0e3-
TICYCHHST HEBIIBOPOTHOCTI TOKapaHHS 3a KOPYIIIIHI MPaBOMOPYIICHH», BIAMOBITHO J0 SKOTO
MIPOTIOHYETHCS. BHECTH 3MiHU 10 KpuminanmpHOro Ta KpHMiHAIBHOTO MpOIECyaIbHOTO KOIEKCIB
VYkpainu, 30kpema y yactusi apyrii crarti 75 KK Ykpainu micis cinosa «Cym» JOMOBHUTH: «3 ypa-
XyBaHHSIM BHMOT YaCTHHH Tepmioi miei crarti», crarTio 471 KIIK YkpaiHu ITOTOBHUTH HOBOIO
YaCTHHOIO APYTOIO0 HACTYITHOTO 3MICTy: « YTO/Ia o MPUMHUPEHHS Y KPIMiHAIEHOMY ITPOBaKEHHI
3a MI03pOI0 YK OOBHHYBAYCHHSM Y BUMHECHHI KPUMIHAIBHOTO TIPABOTIOPYIIICHHS, SKE HAJICKUTh
JI0 KOPYHIIIHHUX KPUMiHATBHUX MPABOIOPYIICHB 3TiAHO 3 MIPUMITKOIO 70 cTarTi 45 Kpuminans-
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HOTO KoJIeKCy YKpaiHH, He MOXe TiepeadauaTy 3BUTbHCHHS BiJl BiIOYBaHHS TOKapaHHs 3 BUIIPOOY-
BaHHSIMY, BIJNOBITHO, cTarTio 472 KIIK Ykpaiau JTOMOBHUTH HOBOIO YAaCTHHOO JPYTO0 HACTYII-
HOTO 3MICTY: «YToJ]a PO BU3HAHHS BHHYBATOCTI 32 MI03pOI0 YM OOBUHYBAYCHHSM Y BUMHCHHI
KPUMIHAJILHOTO TPABOMOPYILICHHS, SKE HAICKUTH J0 KOPYMIIHHUX KPUMIHAIBHHUX PABOMOPY-
IICHB 3T1IHO 3 MPUMITKOIO J10 cTaTTi 45 KpuMiHambHOTO KoJlekcy YKpaiHu, He MOXe nependadaTu
3BUIBHEHHS BiJl BiIOyBaHHs MOKApPAHHs 3 BUIPOOYBAHHIMY.

Y noscHioBanbHiM 3anuci 10 [IpoexTy 3akoHy nependaucHo, Mo BiANOBIAHI 3MiHU BUKIIH-
KaH1 HeO0OX1JJHICTIO YITKOTO IMIIEPaTUBHOTO OOMEKEHH: Ha 3BUTbHEHHS Bijl Bi1OyBaHHS MOKapaHHS
3 BUIIPOOYBaHHSM Y pa3i YXBaJCHHs CyJIOM BUPOKY Ha IiJICTaBi yroiu Mpo MPUMHUPEHHS a00 Ipo
BU3HAHHS BUHYBAaTOCTI MIO0 KOPYIIIHHOTO KPUMIHAIHHOTO MPAaBOIIOPYIICHHS 3 METOIO BIIPOBA-
JOKCHHS PUHIIAITY HEBIJBOPOTHOCTI MOKApaHHS Ta BTIJICHHS HA 3aKOHOJABYOMY PiBHI MOJITHKH
JIepKaBH MO0 TIOCHJICHHS BIAMOBIAAIbHOCTI [25].

OTxe, 0coba, yKIagaroun yroxy Mpo BU3HAHHS BHHYBATOCTI, YMOBAMH SIKOI, HAITPHUKIIAL,
nepeadadueHo 000B’A30K CIPHUSTH CIIIJICTBY Y BUKPUTTI THIINX OCi0, MPUYETHHUX JI0 BYNHEHHS KPH-
MIHAJIBHOTO TIPaBOMOPYIIIEHHS, HE MOXKE PO3PAaXOBYBAaTH Ha Oy/b-sKi BUHATKH y MPHU3HAYCHHI i
MoKapaHHs Ta Oy/e MiJuIAraTd BiJIMOBINATBHOCTI BiIOBITHO JI0 3arallbHUX IOJIOKECHb MPHU3HA-
YCHHS IOKAPAHHS 3a BANHCHHS KOPYIIIHHUX KPUMIHABHUX MTPABOIIOPYIIICHb.

BoOauaeTbes, 110 TPUMHATTS BiAMOBITHOTO 3aKOHY € MPOSBOM HPOTHUIT aHTHKOPYIIIIHHIH
MOJIITHIII Ta KPOKOM Ha3aJl y peajizalii Aep:kaBHoi cTparerii y 1 cdepi.

om0 1pOro HAYKOBIISIMU 3BEPTAETHCS yBara Ha Te, [0 Yrojia € MIEBHIUM KOMITPOMicOM, B3a-
€MHHMMHU TOCTYNKAMHU CTOPIH (CyO’€KTIB KPUMIHAIBHO-TIPABOBUX BiHOCHH). ToMy BUJ 1 po3Mmip
MIOKapaHHsI, 3BUTFHCHHS BiJl HOTO BiIOYBaHHs BU3HAYAIOTHCS CaME YTOJOI0 (JIOMOBIICHICTIO, TOCST-
HYTOIO 3 YpaxXyBaHHSIM BUMOT 3aKOHOJIABCTBA), SIKa BUCTYIIAE B IIbOMY pa3i BUHSITKOBOIO ITiICTaBOIO
JUTSL BU3HAYCHHS JIEPKaBOIO (POPMU KPHMIHAIBFHO-TIPABOBOTO BIUIMBY IOAO MOPYIIHHKA. SIKIIO
JUTSL 3aCTOCYBaHHS BKA3aHUX 3aXO0JIiB, 0OpaHHS iX BUY ¥ MipH BUMaraTd HEOJAMIHHOTO BUKOHAHHS
ycixX 0e3 BUHATKY 3arajibHUX MOJIOXKEHb 3aKOHY (THX, K1 3aCTOCOBYIOTHCS MO0 OYIb-SKOT 0COOH
(B TaHOMY BHWIMAJIKY, sSIKa BUMHIJIA KOPYIIiHHE KpUMiHAJIBHE MPABOMOPYIICHHS), SKa TPUTATY-
€THCS 10 KPUMIHAIBHOT BIAMOBIAATILHOCTI, HE3aJICKHO BiJl il TOTOBHOCTI MO3UTHBHO B3a€EMOJIISTH
3 TIOTEPIIIO CTOPOHO YW CTOPOHOIO OOBHHYBAYCHHS ), 3HAUYSHHS 1 IIIHHICTh YTO/I BTPAYa€ThCs.
VY BUMaaKax, KOJIM KPUMiIHATLHO-IIPABOBUI HACIIIOK /Uil OCOOH, MUTAHHS PO BiAMOBIAANBHICT
SKOT BUPIIIYETHCS CYJIOM, HACTaBaTUME Ha 3arajibHUX 3acanax (Oaiiayxe, ykianaTuMe BOHA YTOILY
9H Hi), TO BOHA HE MaTUME MMPUYHH IS IOMOBJICHOCTEH i BUKOHAHHS MO3UTHBHUX IOCT KPUMi-
HaJbHUX BUMHKIB [24, c. 112].

lomo 3abe3neyeHHs MPHUHIMITY HEBIIBOPOTHOCTI MOKAPaHHS, TO CIiJ 3a3HAYHUTH, IIO
B IIbOMY pa3i BHECEHHSI 3aIIPOIIOHOBAHIX 3MiH HE € HOTO peali3alli€io, a HaBMaKu, MPU3BOIHUTH JI0
MOPYIICHHS CIIBMIPHOCTI Ta JIOIIIEHOCTI MTOKapaHHsI SK OCHOBHHX €JICMEHTIB IOPHINYHOT BIIIO-
BiaJILHOCTI.

Sk 3a3nauae O.J[. MakcHMIOK, HEBIJIBOPOTHICTh Ta THAWBITyai3allis MOKapaHHsS SK Haii-
BaKITUBINI TPUHITUITA KPUMIHATBHOTO TpaBa KOHKPETH3YIOTh Ta aKyMYJIIOIOTh HAHO1IBII 3araibHi
NOPUHIAIE TPaBa — 3aKOHHICTh, MEMOKPAaTH3M Ta TyMaHi3M: OOHIBa MPHHIMUIN BUPAKAIOTH
BUMOTY 3aKOHHOCTI, irHOPYBaHHS Oy/b-SIKOTO 13 I[MX MPHHIUIIB MPHU3BEIC 1O MOPYIICHHS 3aKOH-
HOCTI. 3 IONISAY IEMOKPAaTU3My HEBIIBOPOTHICTH IIOKapaHHS TapaHTy€ PIBHICTh YCiX MEpes 3aKo-
HOM, a IHAMBITyaJlizallisi MOKapaHHs B TOM ke uac AOMOMarae 3a0e3MeUnTH HalitHUI 3aXHUCT MIpaB
Ta IHTEPECIB KOXKHOTO IPOMaJITHUHA OKpeMo [26, ¢. 65].

BonHowac BMMoOra HpWHIMITY 3aKOHHOCTI, IO BKJIKOYA€ HEBIABOPOTHICTh MOKapaHHS
Ta TYMaHi3My, B KO)KHOMY KOHKPETHOMY BHITAIKy MPH3HAYCHHS MOKapaHHsS, OBUHHA PO3IIIS-
JIAaTHCh B KOHTEKCTI peainizamii npuHIuny nponopiiiHocti. Tak, €CITJI HeomHOpa3oBO KOHCTA-
TyBaB TOPYIICHHS MPUHIHUITY MPOTOPLUIHHOCTI, KOJIH MIPHU3HAUYEHE 0CO01 MOKAPAHHS BBAKAIOCH
HETIPOIIOPIIIHAM BTPYUYaHHSM JCp)KaBU y IpaBa JIOAMHA (Harmpukiaa, cupasa «LIBuaka mpotu
VYkpainu») [27].

OKpiM TOTO, CIIi/I TAKOXK 3BEPHYTH yBary Ha BUCHOBKH Cy/IJli Buioro aHTHKOpYIIiiHOTO
cyny B.M. JlybGaca, sKwii CITyIITHO 3ayBa’kKUB, 1110 TUTAHHS MPU3HAYCHHS TTOKAPAHHS Ta 3BUTLHCHHS
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BiJl BiIOyBaHHs MOKAapaHHs MMOBWHHI BUPINTYBAaTHCh 3 YpaxXyBaHHSIM METH MOKapaHH, SK TakKoi,
III0 BKJTIOYAE HE JINIIE Kapy, a i BUMIPABICHHS 3aCy/PKCHUX, Ta 3a00iranHs BANHEHHIO HOBHX 3710~
YHHIB K 3aCY/DKEHUMH, TaK 1 IHITUMH 0co0amH, BimoBiHO j0 HOpM cTarTi 50 KK Ykpainu [1].

Y MOKTpHMHI KPUMIHAIBHOTO NpaBa 3BUTBHCHHS BiJ BiAOyBaHHS NOKapaHHS 3 BHIPOOY-
BaHHSIM PO3TIAAA€ThCA SIK popMa pearizalii KpuMiHaIbHOI BiIOBIIaTbHOCTI. 30KpeMa, 3TiTHO
3 3akoHOM Ykpainu «IIpo mpoobaito» 3BIIbHEHHS BiJ BiOyBaHHS IMOKapaHHs 3 BUNPOOYBaH-
HSIM € MIPUMYCOBUM KPUMiHAJIBHO-IPABOBUM 3aXO/I0M, a TAKOXK CKJIaJOBOI0 YACTUHOIO 1HCTHU-
TyTy npoOarii.

3BiTyloud Mpo poOOTy aHTHUKOPYNLIHHUX MPaBOOXOPOHHUX opraHiB 3a Il miBpiuus
2020 poky, B.o. kepiBHHKa CremianizoBaHOi aHTUKOPYIIIHHOI pokyparypu M. ['pumiyk mincy-
MYBaB, 110 3pocTaHHs MpoTsaroM 2020 poKy KUTBKOCTI YroJ PO BU3HAHHS BUHYBATOCTI CBiTYUTH
PO e(PEKTUBHICTH POOOTH, & TAKOK PO3YMIHHS HEBITBOPOTHOCTI MOKapaHHs 0cO0aMH, pHUYET-
HUMH JIO BUNHEHHSI KPUMIHAJIBHUX TIPABOMOPYIICHB [28].

Crij 3a3Ha4uTH, 10 3aN0pyKa YCIINTHOCTI aHTUKOPYIIIIIHHOI cTpaTerii, 30kpeMa, aie He
BHKITIOYHO, TIOJISITA€ B CTAOUTLHOCTI Ta HE3aJICKHOCTI aHTUKOPYIIIIHHAX OpraHiB, METOI JIislTb-
HOCTI SIKHX € 3aXHCT TIpaB, CBOOOJI Ta IHTEPECiB, @ HE B TIOCHJICHHI BiAOBIAAILHOCTI 32 BUNHCHHS
KOPYMUIHHUX KPUMiHANBHUX PABOIOPYIICHb.

BucnHoBku. TakuM 4HHOM, MiICYMOBYIOUM BUILICHABEACHE, CIIiJ AIWTH BUCHOBKY, 1110 KPH-
MiHaJIbHE TPOBAXKCHHS Ha MiACTaBi yroj, B TOMY YHCIHI PO BU3HAHHS BUHYBATOCTI, SIKOIO CTO-
POHHU AIMIIUIM 3rOAM MPO 3aCTOCYBAaHHS LIOJ0 OCOOM, BUHHOI y BYMHEHH1 KOPYMILIHHOTO MpaBo-
MOPYIIEHHS, 3BIJIbHEHHS Bij BiOyBaHHS MMOKapaHHs 3 BUIIPOOYBAHHSAM MOBHICTIO Y3TOJUKYEThCA
3 QHTHUKOPYIIIIHOI CTpaTeriero YKpaiHW, € peali3allic€lo MPHUHIMIIB HEBIABOPOTHOCTI MOKa-
paHHsl, TyMaHi3My Ta MPOIMOPIIIHHOCTI, & 32 YMOBH JOTPUMAaHHS 3aKOHOIAaBUMX (iIbTPiB, BU3HAUC-
HUX CT.CT. 468-476 KIIK Ykpainm, 11e i e(h)eKTUBHUM 1HCTPYMEHTOM IOTIEPEIKCHHS, BUSBJICHHS,
TIPUITMHEHHSI, PO3CITIYBaHHS Ta PO3KPHUTTS KOPYIIIHHIX MPABOTIOPYIICHB, @ TAKOXK 3arl00iraHHs
BUNHCHHS HOBHX.

CaMme ToMy 3MICT OKPEMHX 3aKOHOIPOCKTIB HE BUTPUMYE KOIHOT KPUTHKH, OCKITTBKH (akx-
TUYHO HaHIBEIb 3BOIUTH IHCTUTYT KPHUMIHAIBLHOTO MPOBA/DKCHHS HAa IiACTaBi yrof, sSIKUH Bode-
BU/Ib MaB O CTaTH OHUM i3 €(DeKTHBHUX IHCTPYMEHTIB 3A1HCHEHHS KPUMIHAIBHOTO ITPOBAKCHHS
Ta 3a0e3MeYeHHS 0CHOBOIIOJIOKHUX PHHIIUIIIB MPaBa.
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