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JKEPEJIA ITPABA B ACITIEKTI ITPABOYTBOPEHHS

JlocmipkeHo B3a€EMO3B’SI30K PKEpEIT IIpaBa Ta MPaBOyTBOPEHHS, IO BigoOpakae
0COOINBOCTI MOXOKEHHS JUKEpE, IX 00yMOBIEHICTh 00’ €KTUBHUMH i Cy0’ €KTHBHHU-
MH (paKTOpaMH, a TAKOXK B3a€MOJIIO 3 IHIIUMHU ITPABOBUMH KaTeropisiMu. 3’sICOBaHO
CHCTEMHI 3B’SI3KH JKepell IIpaBa Ta MPAaBOYTBOPEHHS YePe3 XapaKTEPUCTUKY JKEPET
IIpaBa K eIEeMEHTA PaBOyTBOPEHH. 3 TOUKHU 30py IPABOYyTBOPEHHS MPOaHaIi30Ba-
HO MarepialibHi, 11€0JIOT14HI 1 FOPUINYHI JKepea mpaBa.

Kniouogi cnosa: 0xcepeno npasa, npasoymeopents, npaso, popma npasa.

HccnenoBaHo B3aMMOJICHCTBIE MCTOYHHKOB MpaBa M MPaBOOOPA30BAHUS, UTO
OoTpakaeT 0COOCHHOCTH MPOUCXOXKJICHUSI MCTOYHHKOB, WX OOYCIOBICHHOCTh O0B-
SKTUBHBIMU U CYObEKTHBHBIMU (PaKTOpPaMH, a TaKKe B3aUMOJCUCTBUE C IPYTHMH
IIPpaBOBBIMU KaTCTOPHUAMU. Onpe):[eneHLI CHUCTEMHBIC CBA3W HMCTOYHHUKOB IIpaBa U
PaBOOOPA30BAHUS YEPE3 XaPAKTCPUCTUKY HCTOYHUKOB TIpaBa Kak 3JIEMEHTa IPaBo-
obpasoBanust. C TOUKH 3peHUS IPABOOOPA30BAHUS IPOAHATU3UPOBAHBI MATEPUAITb-
HbIC, UACOJIOTMICCKUC U IOPUIUICCKNUEC NCTOYHUKHU ITpaBa.

Knioueswvie cnosa: ucmounux npasa, npagoobpazosatue, npaso, hopma npasd.

The interrelation between legal authorities and law-making, reflecting the pecu-
liarities of the origin of source of conditionality objective and subjective factors,
and interactions with other legal categories. It was found systemic connections and
sources of law and law-making through characterization of the sources of law as
part of law-making. In terms of law-making analyzed material, ideological and legal
sources of law.

Key words: source of law, law-making, right, form of law.

Beryn. J[xepena mpaBa Sk CKJIaJHE IPaBOBE SBUIIE B HAYKOBOMY IIaHI MOXKYTb PO3TIIsiAa-
THUCS B PI3HUX acCIeKTaX, 110 3yMOBJIEHO CKJIAJHICTIO IPEeIMeTa HAyKOBOTO Mi3HAHHS Ta IIMPOKHM
CIIEKTPOM METOOJNOTIYHUX IMiIXO/IB 1 METO/IB HAYKOBOTO JOCII/PKeHHS. BaXIMBUM acreKkToM
JUKepen Mpaga, 10 BioOpakae CUCTEMHI BIACTHBOCTI MOCIIKYBAHOIO SIBHUIIA, € X TECOPETH-
KO-TIPaBOBI XapaKTEPUCTUKH SIK eJIEMEHTa OUTBII IIUPOKUX SBHUIIL TA MPOIIECIB MPABOBOT peabHO-
CTi, IEHTPAJBHUM 3 SKHX € IPaBOyTBOPCHHSI.

HaykoBe Mi3HaHHS TEOPETHUKO-NIPABOBUX XapaKTEPUCTHK JDKEPEN TpaBa sK SIIEMEHTY Ipa-
BOYTBOPCHHSI Ma€ TCOPETHYHO Ta MPAKTHYHO BUTPEOYBaHWH XapakTep, IO OOyMOBIFOETHCS iX
CUCTEMHHMH XapaKTePUCTHKaMH, HEOOXITHICTIO JTOCIIKSHHS crieli(iku B3aeMOIiT JKepen mpasa
1 MPaBOYTBOPEHHSI, BU3HAYCHHS 1X METOJOIOTIYHNX XapaKTEPUCTHK, a TAKOK BCTAHOBIICHHS TPaK-
TUYHUX 3aKOHOMIPHOCTEH (YHKIIIOHYBAaHHS JHKEPEN MpaBa B Cy9acHUH YMOBaX MPaBOyTBOPEHHS.

B ropuanuHiil mitepaTypi akTyalbHICTh HAayKOBOTO JIOCHIKEHHS TEOPETUKO-TIPABOBHX
ACTIeKTIB JDKEepen MpaBa SK eJeMEHTa MPaBOYTBOPEHHS, 1X CUCTEMHHUX AaCIEKTiB PO3KPUBAETHCS
OTIOCEPEIKOBAHO, TIEPEBAKHO [UIAXOM XapaKTEPUCTHKH MOTSHLIHHO MEPCIEeKTUBHUX, HAYKO3HAB-
YUX TUTaHb, SKi CTOCYIOTHCS JPKEpeIT paBa abo MpaBOyTBOPEHHS. Tak, B KOHTEKCTI MIEPCIICKTHB
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HAyKOBOTO ITI3HAHHS JDKEPEIT MpaBa BUCHUMH HATOJIONIYETHCS Ha HEOOXITHOCTI PO3KPUTTS TaKUX
MUTaHb, K B3aEMO3B’SI30K MK CydaCHHMH JpKepernamu mpasa [1, ¢. 34-35], nmpobiemu B3aemo-
Ji1 JpKepes MPUBATHOTO 1 MyOJIigHOoro mpaga [2, ¢. 123], MarepiabHOTO Ta MpolecyaibHOTO Tpa-
Ba [3, c. 15]; micus mkepen mpaBa cepesl SIBUII MPABOBOi PCaIbHOCTI Ta TEHICHIIHN iX PO3BUTKY
[4, c. 167-168]. 3a3HaueHe BUIIE CBIAYUTH PO TE, IO B HAYKO3HABUOMY IUIAHI IIKaBUMH Ta TIep-
CTIIEKTUBHUMHU € MUTAHHSA, SIKi (PAKTHIHO CTOCYIOThCS MPOOIEMATHKH JUKEPET paBa K eIeMEHTa
IIPaBOYTBOPEHHS, a caMe iX pPO3yMiHHS, CIiBBIHOIICHHS, B3a€eMO3B 3Ky Too. [Tocumtoe akry-
aJbHICTh HAYKOBOTO Mi3HAHHS JDKEPE paBa K eIeMEHTa PaBOyTBOPEHHS 1 MPAKTUYHA CUTYallis
B IOPUCIIPYIEHIII1, sIKa MMOB’s13aHa 31 30UIBIICHHAM KIJIBKOCTI JXKepe Mpasa, 1110 00yMOBJIEHO pO3-
IIMPEHHSIM c(hepH JIFONCHKOT MisUTEHOCTI, BiIOBIIHO, 1 cepu MpaBoBoi (FOPUIMIHOT) HOPMATHUBI-
3arii, Mo TATHE 32 COOOI0 aKTHBI3ALiI0 PABOYTBOPEHHS i, SIK PE3yJIbTaT, PO3POCTAHHS CUCTEMHU
Joxepen mpasa [ 1, c. 31].

[ocranoBka 3aBnanHs. Ha Hamry myMKy, ICpCIIEKTHBH HAyKOBOTO MI3HAHHS SIK JDKEPET
mpaBa, Tak i MPAaBOYTBOPECHHS PO3KPUBAIOTHCS IUISIXOM BHOKPEMJICHHS Ta MOAAJBIIOTO aHANI3Y
CHCTEMHHUX 3B’S3KIB MK 3a3HAUCHHMH SBHUIAMH, & TAKOK MDK €JICMEHTAMH JDKEpell IpaBa Ta
MIpaBOyTBOPEHHS. Lle 00yMOBIIOETHCS TIOTOYHUMH MPOIIECAMHU PO3BUTKY CYCIUIBHUX BiJHOCHH,
MPABOBOTO PETYTIOBAHHS, TPaHC(HOPMALIEIO MPABOYTBOPIOIOYHMX IPOIECIB, PO3LMIMPCHHAM KOJa
JoKepen mpasa Tomo. OTxe, MOXKEMO TOBOPHUTH 1 PO Te, 1[0 OCHOBHUM 3aBJaHHAM IIi€i poboTH
Oyze HayKOBe Mi3HAHHS JPKEpEJl MpaBa B KOHTEKCTI HIMPOKOTO MiAXOAY Ta iX XapaKTEPUCTHKHU 3
TOYKH 30pYy CUCTEMHHUX 3B’SI3KIB 3 1HIIMMH SBUIIAMU [TPABOBOI peanbHOCTI, 0COOIMBO 13 SBUIIEM
MIPaBOYTBOPEHHS.

PesyabraTu gociigkeHHs. B MeTo0n0riyHOMY I1aHi CUCTEMHUI 3B’ 30K JKepel Ipasa 3
MIPaBOYTBOPCHHSM PO3KPHBAETHCS YePe3 XapaKTEPUCTHKY JKEPE ITPpaBa sIK eIEMEHTa IPaBOyTBO-
penHs1. BBaxxaemo, 110 et 3B’ 130K CTaHOBUTH HAyKO3HABYMI iHTEPEC, OCKITBKH:

1) mxeperna mpaBa Ta MPaBOyTBOPSHHS € HacaMIIepe ] IBUIIaMH ITPaBOBOTO TUIaHY, 00yMOB-
JIEH1 PO3BUTKOM IMPaBOBOT ChepH KHUTTENISITHLHOCTI CYCIUIBCTBA, CTOCYIOTHCS MpaBa Ta 3aiMaroTh
caMOCTIlHE MiCIle B CHCTEMI SIBUII TIPABOBOI peabHOCTI;

2) mKepena Ipasa Ta MPaBOyTBOPCHHS € 00’ €KTUBHO 3yMOBJICHUMH SIBUIIAMH, OCKIJIBKH 1X
3apOKCHHSI, BHHUKHEHHSI, PO3BUTOK, (DyHKIIIOHYyBaHHS Ta BIOCKOHAJECHHS 00yMOBJICHI OTpeba-
MU PO3BUTKY CYCIIILCTBA, BiTOOpaxkaioTh B cOO1 pe3ylIbTaT pO3BUTKY COIILYMY, a IX ICHYBaHHS Mae
COIiaJIbHO 3YMOBJICHHH XapakTep;

3) HayKOBe pO3yMiHHS JKEpeIl IpaBa Ta MPaBOyTBOPEHHs Mae 0araroacleKTHUN XapakTep,
3YMOBJICHUI HEOJAHO3HAYHICTIO 1 MEBHUM IMPOTHPIYUSAM i7iei TUIIB MpaBOMi3HAHHS, ILIIOpaji3a-
LI€I0 METOJIB i METOAOJOTIUHUX IMiXOIIB JTOCIIKCHHS 3aKOHOMIPHOCTEH IKepen mpasa i mpa-
BOYTBOPCHHS. 3 METOIOJIOTTYHOT TOYKH 30y, CITiBBiTHOIICHHS JUKEpEIT [PaBa Ta MPaBoy TBOPCHHS
3aCHOBaHE Ha BiIIOBITHAX METOIOJOTIYHHX ITiIX0OAAX, SIKi B3ATI 32 OCHOBY HayKOBOTO JIOCTIKEH-
HSI, B TOMY YHCII 1 iX CHCTEMHHX XapaKTCPHCTHUK SK CAMOCTIHHOTO acTIeKTy Mi3HAHHS CITiBBiTHO-
IIEHHS JOCITIHKYBaHUX SIBHIIL;

4) mxeperna mpaBa Ta IMPABOYTBOPEHHSI TAKOXK € SBUIIAMH MPUKIATHOTO IUIAHY, OCKUTBKH
3aJIeKaTh BiJ MISUTBHOCTI Cy0’€KTiB ITpaBa, BU3HAYAIOTHCS MPAKTHKOIO (DYHKIIOHYBAaHHS IpaBa Ta
MOTCHIIIITHO HAIIJICHI Ha JOCSTHEHHS NEBHOTO COLIaILHOTO MPaBOBOTO edekTy. ToMy iX cucTemHi
B33a€MO3B’SI3KHU € IPAKTUYHO 00YMOBICHUMH, BU3HAUAIOTh €HICTh YTBOPEHHS IpaBa, Horo ¢opma-
JTi3alio, TOMIMPEHHS Ha CYCIUIbHI BIIHOCUHHU Ta YOCKOHAICHHS.

B cyuacHiil ropuanyHii JiTeparypi JOCUTH MOIIMPEHUMH € MOMISAM BYCHUX Ha JDKepela
TpaBa K Ha SIBUIIE, 1110 Ma€ JIEKUIbKA MiAX0/iB 10 po3yMiHHs. [le 00yMoBiIeHO OararoacrneKkTHi-
CTIO OCTIIKYBAHOTO SIBUINA Ta IIMPOKUAM CIIEKTPOM METOJOJIOTIYHUX IMIiAXOIIB i METOMIB Hay-
KOBOTO Ti3HaHHsA. [lepeBa)kHO B OCHOBY PO3YyMIiHHSI JKEpeJ IpaBa OIMOCEPENKOBAHO 3aKJIaJCHO
BJIACTHBOCTI NMPABOYTBOPEHHSI B YaCTHHI BUTOKIB MpaBa, (haKTopiB, sIKi BIVIMBAIOTH Ha HOTO TOSBY
Ta PO3BUTOK, Cy0’€KTIB, aHANITHYHI 3M10HOCTI SIKUX CIIPHUMAIOTh Ta YCBIIOMITIOIOTH 00’ €KTUBHY
HEOOXIJIHICTh Y 3MiHI TPABOBOTO PETYJIFOBAHHS, BOJIHOBY JISUTBHICTH Cy0’€KTIB MO0 (OPMYITIO-
BaHHS MpaBa. [IpOMOHYEThCS PO3KPHUTH PO3YMIHHS JKEPEIT IpaBa B KOHTEKCTI JISKIJTHKOX ITiIXO/IIB,
a came:
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— B MarepiaJbHOMY CEHCI JpKepelia IpaBa € CUCTeMOI0 00’ €KTHBHUX TOTPeO CYCHIBHO-
IO PO3BUTKY, 30KpeMa CYCITIJIbHUMHU BiIHOCHHAMH Ta IHTEpeCcaMHu, 1110 TOTPEOYIOTh IOPUIUIHOTO
odopmIeHHS (TOOTO WAETHCS PO COIIALHO 3yMOBJICHI (DaKTOPH MTPABOYTBOPCHHS );

— B iIcaJIbHOMY CEHCI JDKepera paBa po3MIsIAIOThCS SIK BiIOUTTS MaTepiabHOTO JHKEpena
IpaBa B IPABOCBIIOMOCTI 3aKOHOABIIS T 1HIINX Cy0’€KTiB MPABOTBOPUOCTI, YCBIOMICHHS HUMH
00’ €KTHBHUX MTOTPEO CYCIIIBHOTO PO3BUTKY (TOOTO HAETHCS PO CyO’€KTHUI acTIeKT MPaBOyTBO-
PCHHS, Ha CBIZIOMICTb SIKOTO BILIMBAIOTH /DKEpEIa paBa B MaTepialIbHOMY CEHCI);

— B Mi3HABAJILHOMY CEHCI JiKeperna npaBa — 1e Oy/Ib-sKi IPaBOBi TEKCTH, 30KpeMa 3aKOHO-
JlaBul aKTH, aKTH IPaBO3acTOCYBaHH:, a TaKOX IiJrOTOBKA JOKYMEHTIB 1 MaTepialiB, MPOEKTIB
HOPMATHUBHO-TIPABOBUX aKTIiB (TOOTO MIOETHCS MO iHPOPMAIiiHI BIACTHBOCTI JKEPEN MIONO TT0-
JAIBIINX 3MIH IPABOBOTO PETYIIOBAHHS MUISTXOM IIPABOTBOPUOL AisITBHOCT);

—y GopMaJIbHOMY CEHCI JKepelia paBa — TOOTO IOPUINIHO 0(POPMIICHHN pe3yJIbTarT 1/1e0-
JIOTIYHOTO YCBIJJOMJICHHS 00’ €KTHBHUX TOTPEO CYCITITBHOTO PO3BUTKY ((PaKTHYHO TaKe PO3YMIHHS
BiJoOpaXkae pe3ysbTar MpaBoOyTBOpeHHS) [5, c. 326].

B ropuanaHiii miTeparypi Takox 3po0iieHa cripoda BHOKPEMHUTH MaTepialibHi, i1e0I0TiuHi 1
IOPUINYHI JPKEpera Ipapa, 3MICT SKUX TaK caMO PO3KPHUTO 3 TOUKU 30pY MPOIECY TPaBOyTBOPEH-
HS, A caMe:

— MarepianbHi JKepena npaBa € NepBUHHUMHU Ta BiJ0OpaXkaroTh 00’ €KTUBHI MOTPEOH Cyc-
MUIBHOTO PO3BUTKY;

— 11€0IOT14HI JKeperta NpaBa MOXOAATh Bl MaTepiajibHUX Ta € Pe3yJIbTaToOM 11€0J0T14HOTO
YCBIIOMIIEHHSI MaTepiaJIbHUX JHKEpeNn Yepe3 CBIIOMICTh MPaBOTBOPILS Ta (GOpPMyBaHHS BiANOBIJI-
HOTO YSIBJICHHS PO 00’ €KTUBHY 3yMOBJICHICTD 3MiHH IIPABOBOTO PETYITIOBAHHS

— IOPUINYHI JDKepeTa [paBa € pe3ynbTaToM MIPaBOyTBOPESHHS, IO € 00’ €KTHBOBAHUM BHpPa-
JKSHHSIM HOPM TIpaBa y BIIMOBIIHUX (hopMax 3a JIOIIOMOTOI0 IIPaBOTBOPYHX Tporueayp [6, c. 330].

B okpeMux MOOTMHOKMX MOIIIAaX BUCHHUX MiTHIMAETHCS MUTAHHS 1 PO POIH MPABOYTBO-
PEHHS BITHOCHO /IO JDKEpew mpaBa. 30KpeMa, HAroNOIIYEThCS HA TOMY, IO BayKJIIMBOIO BIACTH-
BICTIO JDKEpEII TIpaBa € iX CHCTEeMHICTh. B TakoMy 3HaueHHI PO3KPUBAETHCS BIACTHBICTD JKEpPEI
npaea B OpUAMYHOMY abo popmanbHOMY 3HaueHHI. CHCTEMHICTh JDKEpEN MpaBa € TUHAMIYHO
XapaKTEePUCTHUKOIO, KA MA€ «PO3BHBATHCS B HANpPSIMI JIOT1YHOI JOBEPIICHOCTI MU 30epexKeHHI
CBOE1 IITICHOCTI, OCKUTBKH, JIMIIE Y3TOKYIOUYHUCh MIXK COOO0IO 1 CKITaJIalouu €JMHE CHCTEMHE YTBO-
PEHHS, IOPUANYHI JDKEpena MpaBa 3MOXKYTh JOCKOHAJIO BUKOHATH CBOI (hyHKIT. Take yTBOpEHHS
MOBMHHO HECTH B cO01 ONTUMAIIbHI BaXkeldi cTa0dlIbHOCTI 1 popMati3oBaHOCTI, YITKOCTI 1 ICHOCTI,
1€PapXiYHOCTI, Ta HE MICTUTU B co01 mpotupiun» [1, c¢. 77]. 3abe3neueHHs] CUCTEMHOCTI JKepe
mpaBa 3aJCKHUTh BiJl PABOYTBOPEHHS, SIKe (PAKTUIHO OB’ SI3YETHCS BACHUMH 13 3aCO00M J1OCST-
HEHHsI CHCTEMHOCTI JDKEpel MpaBa Ta MOAaIbIIoro 30epekeHHs 1X IUTICHOCTI, Y3rOMIKEHOCTI Ta
MOCIIIOBHOCTI yTBOpeHHs |7, ¢. 20].

BpaxoByroun npoBeJicHUI aHaITi3 MiIXOIB JI0 PO3YMIHHS JKEpEII MpaBa K eJIeMEHTa Tpa-
BOYTBOPEHHSI, MOKEMO ITi/ICYMYyBaTH, 1[0 BKa3aHa IMPOOIeMaTHKa € MAIOIOCTIHKEHOIO B IOPHIHY-
Hill HayIli, OUTBIIICTh MOMNIS/IIB BUSHUX PO3KPHBAIOTh BKa3aHE MUTAHHS B KOHTEKCTI CHCTEMHOTO
aHaJIi3y [HKEpern mpasa ado MpaBOyTBOPECHHS SIK SIBUII IIPABOBOI pEasIbHOCTI, OMOCEPEAKOBAHO aHa-
T3yr04H MICIle, POJib, 3HAYCHHS Ta B3a€MO3B’SI30K JKEpell mpaBa Ta nmpaBoyTBopeHHs. Ixeperna
IpaBa € HeBil’EMHUM €JIEMEHTOM IIPaBOYTBOPEHHS, 3aBASKHU SIKOMY IIPAaBO BTUIIOE B 001 icTopHyY-
Hi HaJ10AHHSI CyCIIibCTBA, 3ACHOBAHE HA 3acaaX 00’ €KTUBHOI 00YMOBIIEHOCTI, BTLTIOE B cO01 i71€0-
JIOTiYHY CKJIaJI0BY MPABOBOIO BILIUBY HA CYCHUIbHI BITHOCHHH, 3a0€3Medy€e 30BHILIHE O(hOPMIICH-
Hs [IPaBa 3 METOI0 HaJlaHHs oMY 3araibHO00O0B SI3KOBOCTI Ta (YOPMAaIbHOI BU3HAYCHOCTI. Y CBOIO
4epry, caMe B MeKax MpaBOyTBOPCHH JDKEpea mpaBa (QyHKIIOHATBEHO HATUICHI MOKITHBOCTSIMU:

— (ikcarii mpaBWI OBEIHKHU Cy0’EKTIB;

— BUPaXCHHS BOJII Cy0’€KTIB MPABOTBOPUYOCTI y (OPMI NIEBHUX JIOKYMECHTIB;

— 3a0€3MeUYCHHS IOPUIUKO-TEXHIYHOT JOCKOHATIOCTI BUKJIAICHHS HOPM TIpaBa;

— HaJIeKHOT (popMai3alii mpaBWI MOBEJAIHKU Cy0’€KTIB CyCIIIbHUX BIJIHOCHH.

BucHoBku. BpaxoByroun cKIIaJHICTh Ta 0araToacneKTHICTh JHKEpell MpaBa Ta MpaBoOyTBO-
PEHHs, TX CHCTEMHI XapaKTePUCTUKHU SIK B3a€MOIIOB’SI3aHUX SIBUIII, 10 BUSBIISIETHCS SIK B HAYKO-
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BO-TCOPETHYHOMY IUIAHI, TaK i B MPAKTUIHOMY, BBAKAEMO, IO XaPAKTEPUCTHKA DKEpEI IpaBa
SK eJIEeMEHTa TPAaBOyTBOPEHHS HAWOUIBII MMOBHO Oye PO3KpHTA B MEKax BiJIIOBITHUX TI1XO/IiB
710 PO3YMIHHS JpKepen mpasa. Lle mosicHIoeThes yCTaHeHICTIO JOKTPUHAIGHOTO PO3YMiHHS mpa-
BOYTBOPCHHS Ta HASBHICTIO PI3HOMAHITHUX MiIXOIB 10 BU3HAYCHHS JUKEPET MPaBa, 3aJICKHO Bif
Tux a0o IHINX KPUTEPIiB.

1 3amexHO BiJl KpUTEPito 3HAUCHHS JKepelia IpaBa BU3HAYAIOTHCS Y TAKUX 3HAYCHHSX.

1) ¥V marepianbHOMY 3HAUCHHI K TIEBHI YMOBH JKUTTEAISIBHOCTI CYCHUIBCTBA, B TOMY YHCHI
1 B €KOHOMIYHil cdepi, SKi BU3HAYAIOTh 3MICT 00’ €KTUBHUX MOTPEO CyCNUIBHOTO PO3BUTKY 100
iX mpaBoBoro 3a0e3neueHHs. O3HaYeHe PO3YMIHHS JKEpell IpaBa XapaKTepU3ye iX SIK KOMILIEKC
(haxTOpiB MPAaBOyTBOPCHHSI, SIKi BU3HAYAIOTH COIiabHY 3YMOBJICHICTh MPaBOyTBOPCHHS, BILTUBA-
10Th Ha (HOPMYBaHHS 00’ €KTHBHMX TIOTPe6 Y 3MiHi IPABOBOTO PEryIOBAHHS. X 3HAYEHHS MOJIArae
B TOMY, III0 BOHU iHIMIIOIOTH MPAaBOYTBOPEHHS, BU3HAYAIOTH HOTO 3MICT, BILITMBAIOTh HA 3MiCT TO-
TEHIIHHUX (MaOyTHIX) MPaBUX HOPM, 31HICHIOIOTh BIUTUB Ha CB1IOMICTh Cy0’€KTiB IPaBOTBOPYO-
CT1 IIOJT0 1HIIIFOBAHHS MPABOTBOPYOCTI TOIIO. BiIOBITHO /10 03HAYEHOTO PO3YMIHHS JKEPEIT Ipa-
Ba BOHU CTaHOBJIATH HEBIJI'€MHHI €JIEMEHT ITPABOYTBOPEHHS — HOTO (DaKTOPIB, 110 BU3HAYAE HOTO
COIiaTbHO 00YMOBJICHUI XapaKTep, BIUTMBAIOTH Ha 3MICT, IIPOIIEC i pe3ysIbTaT IPaBOyTBOPCHHS.

2) B izeonorivHOMy 3HaU€HHI, BiAMOBIIHO JI0 SIKOTO JKEpeEIia Ipapa € pe3ylIbTaToM yCBiJIOM-
JICHHS Cy0’€KTOM (paKTOPiB MPAaBOYTBOPEHHS, (JOPMYBAHHSI YSBICHHS MPO 3MICT 1 00’ €KTUBHICTh
notped y BBEJCHHI, 3MiHI a00 CKacyBaHHI MPABOBOTO PETYIIOBAHHS CYCHUIBHUX BiTHOCHH Kpi3b
MPU3MY MOJIOKEHb TIPABOBUX BUCHB Ta JOKTPUH, PO3YMIHHS 3MiCTY, CYTHOCTI IIPABOBUX KaTErOPi.
TakuM 4MHOM, JpKepesa mnpaBa (paKTHUYHO XapaKTepU3YIOTh BIUIUB 00’ €KTUBHUX MOTPeO y 3MiHi
MIPaBOBOTO PETYIIOBAHHS Ha CBIIOMICTH Cy0’€KTiB IPABOTBOPYOCTI Ta POPMYBaHHS BiAIOBITHOTO
YSIBIICHHSI IIIO/I0 IOIIJILHOCTI Ta HEOOXITHOCTI 3MiHHU MPABOBOTO PETYITFOBAHHS.

3) B icropu4HOMY 3HAY€HHI, 3TiJHO 3 SKHM JDKepelia MpaBa — [1e CYKYIHICTh JIITOIHUCIB,
CYIIOBHX pIllIEHb, TTaM’ITOK IpaBa, aKTiB, sKi BTPATHIIM YHHHICTh, III0 BU3HAYAIOTh MPOIIEC 3apO-
JOKEHHSI, YTBOPEHHSI 1 CTAHOBJICHHS MPaBa, HOTO0 TIOAaJIbII 3MIHH, CIYTYIOTh 00’ €KTOM BpaxyBaHHS
B TIPOIIEC] CYYacCHOTO TBOPEHHS IpaBa 3 METOI0 YHUKHEHHS HEAOJIKIB IIPABOBOTO PETYIIOBAHHS,
MaKCUMAaIIbHOTO 3a0€3IeYCHHS TOCSTHEHHS 02)KaHOTO MIPAaBOBOTO PE3yJIbTaTy MPH BBEICHI MTPABO-
BUX HOPM, 3MiHi a00 CKacyBaHHI HAasBHHUX. [CTOpUYHE 3HAYCHHS JDKEPEIN TpaBa XapaKTepU3yrTh
X SIK €IEMEHT MPABOYTBOPEHHS B YACTHHI ICTOPUYHOTO €MIIPUYHOTO MIPABOBOTO HAJOAHHS, SKE
CTAaHOBUTH NPABOYTBOPIOIOUUI IHTEPEC 3 TOUKU 30py HACTYIMHOCTI IpaBa, H0ro BiAMOBIAHOCTI Cy-
YaCHUM MOTpebaM CyCIIBHOTO PO3BUTKY, HEJOMYIIECHHS TOMUIIOK IIPABOBOIO PETrYIIOBAHHS, SIKi
MaJId MiCIle B MHUHYJIOMY, a TaKOX 3all03MYCHHS IepeBar il THX abo iHIIUX TMOJOXKEHb JKepel
mpaBa y MUHYJIOMY. B KOHTEKCTI po3yMiHHS TPaBOYTBOPEHHSI IKeperia npaBa B [bOMY BHMAJIKY
PO3IIANAIOTECA K HoCii paBoBoOi iH(OpMAaIIii, 110 BH3HAYAIOTH MOKIIMBICTE 1 JOUIIBHICTH I10-
JaBIIUX 3MiH MPABOBOTO PETYTIOBAHHS IMIUIIXOM ITPABOTBOPUOI AisTHHOCTI.

4) ¥V hopMambHO-IOPHINYHOMY 3HAUCHHI, BIIMOBITHO JI0 SKOTO JDKEpesa mpapa — Iie Crocio
30BHIIIHBOTO BHpPa3y MMPaBOBOi HOPMHU Ta CTAHOBIICHHS MpaBa, I0PUANIHO-OPOPMIICHHH pe3yabsTaT
MIPAaBOYyTBOPEHHS Y BUIVISII BiMOBITHOTO JOKYMEHTA SIK (POpMH 3aKpiIieHHs, 30epeKeHHs, Iepe-
nadi (TMOIMIMPEHHS) HOPMaTHBHO-TIPaBoBoi iH(popMmartii. IIpukIagoM Takoro po3yMiHHS Kepen mpa-
Ba MOXke OyTH Oymb-sIKMIf HOPMAaTHBHO-TIPABOBHUIT aKT YKpaiHM, B SIKOMY 32 JOIIOMOTOIO IOPUANKO-
TEXHIYHUX TpaBHI c(OpMyIBOBAHO HOPMY npasa 1 SIKMH € pe3yabTaTOM IPaBOYyTBOPEHHS Ta CIYTy€
3acoboM 3aI<p1rmeHHs{ 30epexeHHs, epe/adi (MOIUPEHHS ) HOPMAaTUBHO-IIPABOBOT iH(pOpMAILii.

3ajexHo Bil GopM BHpa3y HKepesa MpaBa BU3HAYAIOTHCS Y TBOX 3HAYCHHS, a CaMe SIK:

— BHYTpILIHI JpKepena mnpaBa, TOOTO KOJIO CYCHIIBHHUX BiTHOCHH, IKi OOYMOBJIIOIOTH He-
OOXITHICTD BBEICHHS, 3MiHH a00 CKacyBaHHs HOPM IpaBa Ta (PAKTUYHO BU3HAYAIOTH COLIATBHY
00yMOBJICHICTh TIPABOYTBOPEHHS; HOPMOTBOPUY JiSUTBHICTh CY0’€KTIB MPABOTBOPUOCTI, SIKa MOE]-
HYE€ MPOoIIeC 1 pe3yJbTaT i€l ASUTbHOCTI, a TAKOXK BU3HAYAE KPUTEPIi BiMIOBITHOCTI pe3y/IbTaTiB
MPaBOYTBOPEHHSI 00’ €EKTHBHUM TIOTpeOaM CyCITiIbCTBA;

— 30BHIIITHI JDKepelia Mpaea, TOOTO 30BHIIIHE 3aKPiIUICHHS (BUPaKSHHs) B JOKYMECHTAIbHIN
(hopMi mpaBOBHX HOPM 3a JOMIOMOTOIO MTPABHII FOPUMYHOT TEXHIKH 3 METO aKyMYJTFOBaHHS, 30e-
PEKCHHS, MONIMPEHHS Ha CYyCIiIbHI BiTHOCHHU HOPM TIpaBa.
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3aneKHOCTI BT IPOIIECY YTBOPEHHS [DKEpeia MpaBa po3yMIFOThCS B IBOX 3HAUCHHSX.

1) IlepBuHHI JKepea TpaBa, ki BiIOOpakarTh 00 €KTHUBHI MOTPEOU y 3MiHI TIPABOBOTO
perymoBaHHs, TOOTO BUCTYNAOTh ()aKTOPAMHU MMPABOYTBOPEHHS, SIKi 1HIIIFOIOTH HOTO MOYaTOK Ta
BU3HAYaIOTh B MOJAAJBIIOMY 3MICT IIPaBOYTBOpeHHs. Hanpukias, MepBUHHUMH JDKepeIaMu mpa-
Ba MOXKJIMBO BBa)XKaTH PE3yJIbTaTH IPOMAJICBKOr0 OOTOBOPEHHS NMPOEKTY HOPMATHBHO-IIPABOBOTO
aKTYy, SIKi MATUMYTh 00OB’SI3KOBUH XapakTep sl BPaxXyBaHHS y MOAJIBIIII MiATOTOBII IPOEKTY.

2) BropunHi (moxijgHi) JxKepena MpaBa, SIKUMH BHCTYIIA€ BOJEBUSBICHHS IPaBOTBOPLS,
fioro opma Bupasy, 3MicT (OpMaJIbHO BUPAKEHHUX JDKEPEN MpaBa, SIKi € Pe3ysIbTaToM MpaBoyTBO-
peHHs. SIK pHKIIa] MOXKIIMBO Ha3BaTH MOJAJIBILY ITiJITOTOBKY OCTaTOYHOI pefakiii MpoeKTy Hop-
MAaTHBHO-TIPABOBOTO aKTy 3 ypaxyBaHHSM BHCJIOBJICHHX I'DOMAJCHKUMH (DOPMYBAaHHSAMH 3ayBa-
JKCHb 1 IPOTIO3UIIIN Ta HOTrO MPUHHATTS.
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