Mapmoeuubka Onena Bacunigna, noueHT kapenapu KpUMIHAIBHOTO
IpolLecy i opraHisauii JOCyA0BOro ciicTa XapKiBCbKOrO HAlllOHAIBHOTO
VHIBEpCUTETY BHYTPIIIHIX CIIPaB, KAaHTUIAT OPUIUIHUX HAYK

AKTYAJIbHI IUTAHHS 3ABE3IIEYEHHS ITIPABOBOI IOIIOMOT'A
B KPUMIHAJIBHOMY NTPOBAJI’KEHHI

3axucT mpaB, cBOOOA 1 3aKOHHHX IHTEPECiB 0COOM y KPHMiHAJIHbHOMY TPOBAKEHHI € OJHHUM i3
NPIOPUTETHUX 3aBAaHb, 3akpimieHux v cT. 2 KIIK Ykpainu [11. ¥ nonoxennsx wiel cratti KIIK Ykpainu
3aKDpIIJICHO, 110 KPUMiHAJIBHE MPOBAIKCHHS CIIPSMOBAHE HA 3aXUCT OCOOM, CYCIIIBCTBA Ta JICDXKABU Bill
KPUMIHAJIBHUX TIPABOIIOPVIIIEHb, OXOPOHY MPaB, CBOOO 1 3aKOHHUX 1IHTEPECIB VIaCHUKIB KDUMIHAIBHOTO
IPOBA/UKECHHS, a TAaKOX 3a0€3ME4YeHHs IIBUAKOIO, MOBHOTO W HEVIIEPEIDKEHOI'O DO3CHIAYBAaHHS Ta
CVIIOBOTO DO3MJIANY, 100 KOXKHUH, XTO BUMHUB KPUMIHAIBHE MPABOMODVIICHHS, OVB MPUTATHYTUH 1O
BIZIMOBINAIBHOCTI B MIPY CBO€1 BWHH, KOJIEH HEBHHVBATHH He OVB OOBHHYBaueHHH ab0 3aCVIDKEHWH,
KolHa ocoba He Ovia mianaHa HEOOIDYHTOBAHOMY IPOLECYATbHOMY IDPHMYCY Ta INOO 10 KOXKHOTO
y4acHUKa KPUMIHAJILHOTO MPOBAPKEHHs OyJia 3aCTOCOBaHA HAJIG)KHA TPAaBOBA MPOIIEIypa.

3aBmaHHA 00 3MIMCHEHHS 3aXUCTy 0COOW 3 HaJaHHAM MPABOBOI JOTIOMOTH € TEPIIOYEPTOBUM ITiJT
yac 3JIHCHEHHS KPHUMIHAIBHOTO MpoBapkeHHS. OJHAK BOHO YCKIAAHIOETHCA THM, IO BHACTIIOK
HEJIOCTATHOCTI JOCTOBIPHOI IH(opMauii Ha IEpLIOMY eTall NPOBEICHHS [OCYJOBOIO PO3CIIAYyBaHHS
KPUMIHAIEHOTO MPaBOMOPYIICHHs [EBHA YACTHHA MPOLECYaTbHUX pIIIEHb  CITiT9O0TO, IpOKypopa
IPYHTYIOTBCSL HA WMOBIpHHMX BigoMoctTsx. Ilocrae peanbHa 3arposa HEOOIPYHTOBaHOro, Xod4a i
THMYacOBOr0, OOMEXCHHS IpaB, CBOOOA 1 3aKOHHUX IHTEPECIB OCOOM, a TaKOX 3arOisSHHS LIKOAU
OXOpPOHIOBAaHMM 3aKOHOM IIpaBaM Ta iHTepecaM. ToMy, SIKIIO He BUSBUTHU MPOIECYaIbHI MOPYIICHHS BXKE
Ha MOYATKy KPUMiHATHHOTO TPOBAKEHHS, MOJANbIIe 3a0e3MeUeHHs 3aXUCTy MpaB OCOOH, MOJ0 SKOT
BYMHEHO KPUMIHAIBHE MPABOMOPYIICHHS, MOKE TIPUBECTH JI0 TICBHUX HETATHBHUX IOPUAMYHUX HACIIIKIB.
Honpu ne, y unaromy KITK Ykpainn Hemae 3aKOHOAABIOTO BU3HAYCHHS IOHSTH «3a0€3IICUCHHS IPaBOBOI
JIOTIOMOTH», «3aXHCT», KIPaBO Ha 3aXUCT». TakoXK MO3HII HAYKOBIB CTOCOBHO TIyMA4YCHHs! LUX HOHSTH
PI3HATBCSA, MO0 CYTTEBO YCKIAIHIOE Peasi3allilo MpaB i 3aKOHHUX IHTEPECiB YYaCHHMKIB KPHMIHAIBHOTO
MIPOBaKECHHSI.

Y 3B’3Ky i3 sampoBampkeHHsM y KIIK Ykpainn 2012 POKY 3HAYHOL KUTBKOCTI HOBEJ, TIOCTa€E
HEOOXIHICTh OOpaHHs KOHLENTYalbHO HOBOTO MIAXOAY [0 iX TEOPETHYHOrO MEPEOCMUCICHHS Ta
NPAaKTHYHOTO 3aCTOCYBAaHHs. 3a pe3ylbTaTaMH JIOCIIUKCHHS, MOHATTS «3aXHMCT» BHU3HAUYCHO JIMINE B
nosoxeHHi 1. 5 ct. 1 3akony Ykpainu «IIpo ajgBokatypy Ta aJBOKaTChKY AisutbHICTBY [2]. 30kpema,
3a3HA4YeHO, IO HaJaHHsS NPAaBOBOI JONOMOTH — II€ BUI aIBOKATCHKOI MiSUIBHOCTI, SIKMH IOJSTaE B
3a0e3MeueHH] 3aXUCTVY IPaB., CBOOO 1 3aKOHHHUX 1HTEDECIB MiN03DI0BaHOr0, 00BUHYBAYEHOT' 0. MiACVIIHOTO.,
3aCYIKEHOTO0, BUIIPABIAHOTO, OCOOH, CTOCOBHO SIKOI Mepen0avaeThCsl 3aCTOCYBAaHHS IPUMYCOBHUX 3aXO]liB
MEIMYHOTO UM BUXOBHOTO XapakTepy ad0 BUPILIVETHCS MUTAHHS PO X 3aCTOCYBAHHS YV KPUMIHAILHOMY
MIPOBADKEHHI, OO OCOOH, CTOCOBHO SKOI DO3IIISANAIOTh MHUTAHHS 1IPO BHIAYY IHO3EMHIH JepiKaBi
(EKCTpaIuIlio), a TaKOXK OCOOW, KA TPUTITAETHCS IO aIMiHICTPATUBHOI BiIIMOBIMAaIBHOCTI A dYac
PO3IJISIY CIPaBM NP0 aaMiHICTpaTHBHE NpaBONOpYIIeHHS. BomHowac v m. 2 cT. 1 1poro 3akoHy
BCTaHOBJICHO, III0 aJBOKATChKa IiSUTBHICTH — Il He3alekHa NpodeciiiHa MisUTbHICTh aaBOKaTa MO0
HaJaHHS MPaBOBOI JIOTIOMOTH, MPEICTABHUIITBA Ta HAJaHHS IHIIWX BUIIB NIPABOBOI JOTIOMOTH KIIIE€HTY.
VY 1. 7 wiei craTTi BU3HAYCHO, 1O KIIIEHT — Iie (hizuyHa abo opuanyHa ocoda, IepKaBa, OpraH JAepKaBHOT
BIIaJIH, OPraH MICIIEBOIO CaMOBPSAIYVBaHHS, B 1HTepecaxX SKHX 3IIHCHIOETHCS aJIBOKATChKA MiSUIbHICTB.
AHaNOTIYHUH MiIXiJl 3aKOHOAABISI MU CItocTepiraemMo i B nmojoxerHi 4. 1 ¢t. 20 unanoro KIIK Ykpaian
«3abesrnedeHHs] TpaBa Ha 3aXHCT», Ji¢ BCTAHOBIEHO, IO MPaBO Ha 3aXUCT MArOTh IMiJO3PIOBAHMUI,
0o0BHHYBaueHWH, BHUIIPABIAHUHN, 3aCYIPKCHUH, SIKE€ OXOILUTIOE MOMIIHMBICTH HaJaTH YCHI ab0 MHCHhMOBI
TIOSICHEHHS 3 TPUBOJTY MiJIO3PW Y OOBHHYBaueHHsI, TPaBO 30MpaTH 1 1MoJaBaTH JIOKa3H, Opatu 0coOUCTY
y4acTh y KPUMIHAJILHOMY IPOBA/KCHHI, KOPUCTYBATUCS TMPABOBOKO JIOMIOMOTOI 3aXHCHHUKA, & TaKOXK
peai3oByBaTH iHII NpouecyaibHi npasa, nependaveHi KIIK Ykpainu. ¥V 1poMy KOHTEKCTi MO’KHA HABECTU
MIPUKIIAIA 3aKOHOAABYOTO BPETYIIOBAHHS IMOHITIHHOTO anapaTy 3 aHajdi30BaHUX MMUTAaHb B 1HIMX KpaiHax.
3okpema, y m. 7.0.27 cr. 7 KIIK A3ep6a171)1>KaHy 3aKpIIUICHO, MO HaJaHHS npaBOBo'f JIOTIOMOTH — T
npoLecyalbHa JisUIbHICTh, Ky 3/IHCHIOIOTh 3 METOK CIPOCTYBAHHs a0 [OM’SIKIICHHS OOBHHYBa4CHHS,
BHCYHYTOTO TPOTH 0co0H, MiZJO3PIOBAHOI B YYMHEHHI [EPEeAOAYCHOrO KPUMIHAIBHUM 3aKOHOM JisHHS,
3aXHCTY ii IIpaB i CBOGOJ, a TAKOXK BIAHOBJICHHS NOPYLICHUX IPAB Ta CBOOOA 0COOH, HE3AKOHHO Ii/IaHO
KPUMIHAIbHOMY IepeciifyBanHio [3]. Ha miacrasi npoananisoBarux nonoxeHs unHHoro KIIK Vkpaitn
JIOXOJIMIMO BUCHOBKY, III0 Y KPUMIHAJIHHOMY ITPOBA/KEHHI 3a0€3MeueHHs PaBOBOi JOMIOMOTH Ta TPaBO Ha
3aXMCT MAlOTh TIJIBKM YYACHHKH, 5IKi O€3MOCepeIHbO BH3HAYEHI B Horo HopMax. Ciiif 3’sCyBaTd, 4d Mae
TIOTEPIUIAH, FOPUINYHA 0c00a, epiKaBa, OpraH JEp:KaBHOI BaIy, OpraH MICIIEBOIO CAMOBPSIYBaHHS Ta
IHIII TIDABO HA 3aXHCT.

[IpoTsiroM OCTaHHIX MBAILATH DPOKIB 3aKOHOMABEIb IMIKJIYBABCS, 31eO01IBIIOrO, JIUIIE 3aXUCTOM ITDAB
i103pr0BaHoro, ooBuHYBadeHoro. Hasite micns mpuiinsatTs ynaHOTO KIIK Ykpainm 2012 poky nuTaHHS
3aXHCTY OKPEMHUX VYACHHKIB KPUMIHAILHOTO TPOBA/DKCHHS 3ATUINUINCS HEBUDIIICHUMH, 30KpeMa, Iie
CTOCYETBCS 3aXMCTY Ta 3a0€3MEUCHHS MPABOBOI JIOMOMOrM moTepriniomy. Tak, 3a0e3rneuyBaTH PABOBY
JOTIOMOT'Y MO>KE HE 3aXMCHHK-a/IBOKAT, 8 3aXMCHUK-TIPEJCTABHUK, 10 3HAYHO 3BY)KVE NpaBa i 000B’S3KU B
MUTaHHAX 3axucTy noreprinoro. CTocoBHO AociimpkyBanoro nutands H. B. Muxaiinosa 3ayBaxuia, 1o
3aXHMCT TOTEPIUIOr0 CTAaHOBHUTH CEHC KpHMiHaNMbHOTO mporecy [4, c.203]. CydacHe KpuMiHaIbHE

1


http://zakon.rada.gov.ua/go/5076-17

MIPOBAKECHHS € JOCHThH CKJIaTHOI0 CHCTEMOIO TPOIIECYALHUX MPABOBIIHOCHH 1 MPOIeCyalbHUX JIil, 110
noTpedve MOMATBIIOTO BIOCKOHAJICHHS.

Ha mixcrasi 3a3Ha4€HOr0 10XOAMMO BUCHOBKY, LIO IPOAHAIi30BaHi [OIOKCHH cymepeyars . 1,2
c1. 24 Konerurynii YKpainy, y siKiil 4iTKO BU3HAYCHO, 110 TPOMa/ISHI MAIOTh PIBHI KOHCTHTYLIHHI IIpaBa
i cB0OOIM Ta € pIBHUMHU Iepe]] 3aKOHOM, a Takox 1i cT. 129, xe 3akpiluieHO PiBHICTH YCiX YYacHHKIB
CyJIOBOTO TIPOIIECY TIepe] 3aKOHOM 1 cyoM. Taka piBHICTH 3aKpimieHa e i y 1. 3 cT. 7 «3aranpHi 3acaan
KpuUMiHAJILHOTO MpoBapkeHHs» unHHOro KITK Ykpainu. 3a3HaueHe MiATBEPKYEThCS i MIXXHAPOIHUMU
MPaBOBUMH aKTaMH. 30KpeMa, y cT. 7 3araibHoi JeKnaparlii npas JiroquHu [S] nepeadadeHo, o BCi JII0au
PiBHI TTepea 3aKOHOM 1 MalOTh OTHAKOBE MPaBO Ha PIBHUH 3aXHCT iX 3aKOHOM, a B CT. 8 3aKpiIUICHO, IO
KOXKHa JIF0JIMHA Ma€ MPaBO Ha €(PCKTUBHE BiTHOBJICHHS B MMPaBaX KOMIICTCHTHUMH HalliOHAJTEHUMU CyIaMU
Y BUIIAJIKaX MOPYIICHHS ii OCHOBHUX IpaB, HAIAHUX KOHCTHUTYIIIE€I0 YU 3aKOHOM. Mi)KHaPOI[HI/Iﬁ MaKT PO
FpOMaILHHCBKi Ta TOJITUYHI TIpaBa [6] 3000B’s13y€ JepKaBy 3abesnedntd Oynb-sikiii 0c001 edeKTHBHMI
MpaBOBHii 3aXUCT y pasi nmopymeHHs ii npas i cBobox. IIpaBo Ha 3axucT Oyab-skoi 0coOM, siKa LBOrO
norpedye, 3abe3nedyioTh fepxkaBa, ii KOMIETCHTHI 3aKOHOJABYI, aJMIHICTPATHBHI YM CYJOBi OpraHH.
3abe3neucHHS MpaBOBO] JOMOMOTH I ITOCHIICHHSI IIPABOBOT'0 3aXUCTY OCOOH, POSIUIMPEHHS Ta 3MilHCHHS
TMPABOBKX rapaHTiii ii IpaB i CBOOO B yMOBaxX PO3BUTKY JEMOKPATIi, a TaKOK YTBEP/UKCHHS HE3aIeKHOI
CYAOBOi BIajH SIK BH3HAYANLHOrO TapaHTy LHX TpaB 1 CBOOO, CIPABEITMBOCTI W 3aKOHHOCTI €
HCOOXITHOK  yMOBOIO  (YHKIIOHYBAaHHS IEMOKPAaTHYHOI IPAaBOBOI JEpXKaBH. 3a1<p1nJIeH1 3acaju
(IpUHLIMTOIM) MalOTh BaKJIMBE 3HAYCHHS, OCKUIBKM Il BU3HAUYaNIbHI, (QyHIaAMEHTalbHI U lMl'IepaTI/IBHl
TOJIOKCHHST BCBOIO KPHMIHAIBHOIO MPOBA/DKCHHS, MOKIMKAaHI 3aXUINATH [paBa, CBOOOAM 1 3aKOHHI
IHTepeCH KOXKHOI0 y4aCHHKA KPUMIHAIbHOTO IIPOBAKCHHSL.

Yy Cy‘IaCHI/IX YMOBax OJJHUM 13 leOpI/ITCTHI/IX HaHpHMlB € 3aKOHOILaB‘-IC 3aKp1HJ'IeHH$I Ta 336C3HC‘ICHHH
HaJIe)KHOTO i €()eKTHBHOTO NMPABOBOTO 3aXHCTY IMpaB i 3aKOHHUX 1HTEpEcCiB 0coOW, HaJaHHsS MPaBOBOI
JoroMord. Jlep:kaBa Mae BUPIIIUTH TPOOJIeMHI MUTaHHS MI0A0 3a0€3MeYeHHS TPABOBO1 JOITOMOTH 3 METOIO
3aXUCTy IpaB, CBOOOJ 1 3aKOHHUX iHTepeciB ocoOu. Ha 3akoHOMaBYOMY DIBHI IOIUIBHO 3aKDIMUTH
HOJIO’KEHHS. 3T1IHO 3 IKUM 3aXHUCT V KDUMIHAJIbHOMY IPOBAKEHHI IOJIATAE B IPOMODLIHHOMY 32 00CAroM
3a0e3neueH I Ta peanizamii mpaB, cBOOO i 3aKOHHUX THTEPECIB VCIX VYACHUKIB, SKi 3aiy4eHi 10 chepu
KPUMIHAJIBHOI MPOLECYadbHOI MiSUIBHOCTI, 11O OvIe BIINOBINATH BMMOraM MIKHADOIHMX HDABOBHX
CTaHIapTIB Ta 3acazaM (NMPUHIKIAM) HALIOHANBHOI'O KPHUMIHAIBHOTO MpPOIECYalbHOTO U 1HIIOTO
3aKOHO/IaBCTBA Y KpaiHH.
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