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BIXEBIOPU3M TA TEOPI?["KOMYI!IKATI/IBHOi Ji
SIK NIATPYHTS AIAAJIBHICHOI TEOPII MIPABO3HABCTBA

AKTyalbHICTh TEMH JIOCIIPKEHHSI OOyMOBIIOETHCS HEOOXITHICTIO TIEPEOCMHC-
JeHHS Pi10cOPCHKO-TIPABOBOTO MiATPYHTS CHCTEMH MIPaBa, 3a SIKOTO BAKIIMBE MicIie
B IIPABO3HABCTBI MOKE MMOCICTH AisTIbHICHA TEOPis TPABO3HABCTBA (IisUTbHICHUH i I-
XiJ1), IKa MOXe 3a0e3MEUUTH aJCKBATHE CIIPUMHATTS MIPABOBUX SIBUII Yepe3 aHai3
MOBEIIHKOBOT CKJIaZ0BO1 Cy0’€KTiB MPABOBUX BiTHOCHH.

MeToro JOCHI)KEHHS € BUCBITIACHHS 0iXeBiOpU3MY Ta Teopil KOMYHIKaTUBHOI Aii
SIK Pi10co(chKO-TPABOBOTO MIAIPYHTS AiSUTbHICHOTO MiIXO1y B MTPABO3HABCTBI.

HaromnomyeTscst, 1110 MOXKJIMBUMHU HapsiMaMH 3aCTOCYBaHHS MOJIOKEHb OixeBio-
pUCTHYHOI Teopii B chepi paBa, € Mi3HAHHS Ta IHTEpIpeTAallii ABUIII 1 TPEIMETIB, 1110
HE TOTPeOyIOTh ypaxyBaHHsS TCHXOJIOTTYHOTO acleKTy HisuibHOCTi. OCHOBHI TOJO-
JKEHHS Teopii O1IXeBIOPU3MY MOXYTh OyTH JTOBOJII €(DEKTHBHO BUKOPUCTaHI B MEXKax
IOPUIMYHOTO HOPMOTBOPEHHS: MiJT Yac MPOCKTYBAaHHsI IOPHIUIHIX HOPM, OCOOIIHBO
y cepi rocniogapcbkoro npasa. [TonoxkeHHs Teopii OixeBiopru3My A0BOJ e(hEeKTHBHO
BHUKOPHCTOBYIOTHCS B cpepi TpynoBoro mpasa. YacTKOBO MOIOKEHHS BKa3aHOi Teopil
peasnizyloThes i y KpUMiHAJIBHOMY ITPaBi.

BxazyeTscsl, 1110 B OCHOBI TE€OPist KOMYHIKaTHBHOI i1 JTEXKUTh CIIPUHHSTTS HABKO-
JUIIHBOI AIHCHOCTI MOXKJIMBOCTSIMHU COILIIaJIbHOI KOMYHIKAIlil Ta 3[JaTHICTIO JOCST-
HyTH KoHCeHcyc. KomyHikallisi Mae 31iHCHIOBAaTHCS BUKJIIOYHO Ha MIPUHIIUIIAX PIBHO-
CTi, MOBaru, BiJIbHOMY BUOOp1 akTOPiB KOMyHiKkallii. KoMyHiKaTHBHA TeOpist aKIEHTY€
yBary Ha TYMaHICTHUYHI{ CKJIaJIOBi{ Aii, HA TAHOCTI Cy0’ €KTIB KOMYHIKAIIii.

PesromyeThes, 0 B yMOBaX BiJICTOIOBaHHS YKpAiHO I[IHHOCTEH 3aXiIHOi mpa-
BOBOI KYyJIBTYPH, TIOAAJIBIIIOT €BPOIEHCHKOT IHTErpallil BaXKJIMBUM € 3aJTy4YCHHS allb-
TEPHATUBHUX TEOPIi M3HAHHS Ta IHTEPIPETAIlil IPAaBOBUX SBHIIL, 1[0 CTAHE OCHOBOIO
YIOCKOHAJICHHS HAITIOHAJFHOT CHCTEMH TIpaBa. BayKimBy ponb y mporiecax po3BUTKY
MPaBO3HABCTBA MA€ BIAIrpaTH AisUTbHICHA TEOpis MPAaBO3HABCTBA, sSKa OPraHIYHO
ypaxoBy€ TEOPETHUHY Ta MPAKTHYHY CTOPOHH IopucnpyneHmii. [liqrpyHTaM misib-
HICHOT Teopii MPaBO3HABCTBA € HU3KA IOJIOKEHb Ta BHCHOBKIB iHIIMX TEOPiH, SIKi
MEePEBAXKHO MAIOTh MDKAWUCIMIUTIHAPHUM XapakTep. JlisbHICHA Teopis Mae MOe€]-
HaTu B 001 MO3UTHUBHI CTOPOHH iICHYIOUHMX TEOPid, B3SIBIIM 32 OCHOBY IHTEpIpeTa-
1ito AisumbHOCTI. [Ipy 1ibOMY MIATPYHTSAM AiSIBHICHOTO MiJXOMY MOXKYTh BUCTYIATU
cepell 1HIIOro GiXeBiOpU3M Ta TEopis KOMYHIKaTHBHOI Jii, MOJO0KEHHS 1 BUCHOBKU
SIKUX MarOTh OyTH MaKCUMaJIbHO a/IaTOBaHi 10 0COOIMBOCTEN NMPABOBHUX SIBUILL.

Kniouogi cnosa: Oisinbricnuii nioxio, npaeo, npaso3Hascmeo, meopis 0Oixesio-
PU3My, meopis. KOMYHIKAMUeHoI Oii.




ITIPABO I CYCIIIJIbCTBO Ne 2 /2022

Bilozorov Ye. V. Behaviorism and Communicative Action Theory as
Jurisprudence Activity Based Theory Basis

The urgency of the research topic is stipulated for the need to rethink
the philosophical and legal basis of the system of law, under which jurisprudence
activity based approach can occupy a crucial place in jurisprudence (activity based
approach) that can ensure adequate legal phenomena perception through the analysis
of legal relations subjects’ behavioral components.

The aim of the research is to cover behaviorism and the communicative
action theory as a philosophical and legal basis of the activity based approach in
jurisprudence.

It is emphasized that possible areas of the behavioral theory provisions’ application
in the field of law are cognition and interpretation of phenomena and objects that do
not require consideration of the psychological aspect of activity. The fundamental
provisions of the behaviorism theory can be quite effectively used within the legal
rule-making framework: during the design of legal norms, especially in the field
of commercial law. The behaviorism theory provisions of are quite effectively used
in the field of labor law. In part, the provisions of this theory are implemented in
criminal law.

It is pointed out that the communicative action theory is based on the perception
of the existing reality by the possibilities of social communication and the ability to
reach consensus. Communication should be carried out exclusively on the principles
of equality, respect, free choice of communication actors. Communicative theory
focuses on the humanistic component of action, and on the dignity of the subjects
of communication.

It is summed up that in the conditions of Ukraine’s defense of Western legal
culture values, and further European integration, it is crucial to attract alternative
cognition and legal phenomena interpretation theories that will be the basis for
the national system of law improvement. Jurisprudence activity based theory
should play an important role in the development of jurisprudence that organically
takes into account the theoretical and practical aspects of jurisprudence. The basis
of jurisprudence activity based theory is a number of provisions and conclusions
of other theories being mostly interdisciplinary. Activity based theory should combine
the positive aspects of existing theories grounding on the activity interpretation. At
the same time, behaviorism and the communicative action theory, the provisions
and conclusions of which should be maximally adapted to the legal phenomena
peculiarities could be the basis of the activity based approach among other things.

Key words: activity based approach, law, jurisprudence, theory of behaviorism,
communicative action theory.

Beryn. B ymoBax monasbioi peanizaiii Kypcy Ha €BpOIHTETrpallito Ta BiJIMOBH BiJl IIpeBa-
JIIOBaHHSI HOPMATHBICTCHKOTO THITY PO3YMIiHHS ITpaBa (HETaTHBHI HACIIIKHM TPEBATIOBAHHS SIKOTO
SICKpaBO TIPOSIBIISIOTHCS HAa ChOTOMHI B Pocii uepe3 Oe3aMexxHy BIady OIHIET 0cOOM Ta 3acTOCY-
BaHHS apMii Ayt 30poitHOT arpecii BiTHOCHO YKpaiHH Bcyneped Oyab-sSKUM MPaBOBUM (y KOHTEK-
CTi IPUPOTHO-TIPABOBOTO PO3YMIHHS) HOPMaM Ta MOJIOKSHHIM MIDKHAPOTHOTO TPaBa) BAKIMBUM
€ TIepeOCMHUCIICHH (DiT0CO(CHKO-IPABOBOTO MIATPYHTS cHCTeMHU mpaBa. Ilpu mpoMy BaxiIuBe
MicIle B TIPaBO3HABCTBI MOXKE MOCICTH AisUTbHICHA TEOpis MPaBO3HABCTBA (MISNTbHICHUM MiAXiN),
sIKa MOXKe 3a0€3MEUNTH aJICKBATHE CIIPUIHATTS MPABOBUX SIBUII Y€Pe3 aHaIli3 MOBEIiHKOBOI CKIIa-
JIOBOT TAPUHHM TIpaBa.

Baxxko 3amepeunTH (BUKOPUCTOBYIOUM HAyKOB1 3acOo0HM) TOH (hakT, IO MpaBO HE iCHYE
110332 MEXaMHU CyCITUTBHUX BIIHOCHH: SIKIIO BIICYTHS KOMYHIKAIis MiX JFOIbMH, TO HE BUHUKAE
1 MATaHHS PAaBHOCTI MOBEAIHKK OKpEMHUX 0Ci0 um X rpym. JlronmuHa sk mposBisie cede y comiymi
yepes JisUTbHICTh. BiaTak, came Itojichkka JiSUTBHICTD € Tiel cdeporo, 1e 00 €KTHBYEThCS MPABO.
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Haronocumo, 1m0 HasiBHICTh MPECKPHUIITHBHAX TEKCTIB IIe HE BKa3ye Ha HASBHICTH MpaBa, SIKIIO
BOHM HE peai3yroThCs, TO TIpaBa He ICHYE, I1e «MepTBe NnpaBoy. Sk Bin3Havae b. MenkeBik, «yxe-
MpaBa» He iCHY€, BOHO CTBOPIOETHCS Y TIPOIIEC ISUTBHOCTI MPABHUKIB 1 SIKOFO OyJ1e 1S TisUTbHICTb,
TakuM Oyze 1 mpaso [1].

OKpiM 11HOTO JOIUIBHO BiI3HAYMTH 3 MO3UTUBHOI CTOPOHU TICHHIA 3B'SI30K TEOPETUYHOT Ta
MIPAKTHYHOI CKJIAJ0BOI CIPUHHATTS MPABOBUX SIBUII Y MEXax AisUIbHICHOT Teopii IpaBO3HABCTBA,
110 3anobirae HaaMipHIK Gopmaizallii, 3 0THOrO OOKY, Ta HEXTYBaHHSAM 3arajbHUMU 3aca iy 33 15
JIOCSATHEHHS KOPOTKOCTPOKOI METH, 3 1HIIOTO.

Came TOMy BaXJTUBHM HAIPSIMOM HAayKOBOTO IMi3HAHHS BITYU3HSIHOI IPABHUYOI HAYKH MAE
CTaTH MisUThHICHA TEOpisl IPAaBO3HABCTBA, 110, Y CBOIO YepTy, OOYMOBIIIOE aKTyaIbHICTh TEMATHKH
(bi10cOPCHKO-MPABOBOTO OOIPYHTYBaHHS ii THOCEOJIOTTYHUX MOXKIJIMBOCTEH y IApHHI NpaBa.

BimznaunmMo, o AisUTbHICHA TEOpis MPaBO3HABCTBA (MIsUTbHICHHM TiAX1J] B PABO3HABCTBI)
HE CcTajia MPeIMETOM CHCTEMHOTO Ta IPYHTOBHOTO IMi3HAHHS BITYM3HSIHUX Ta 3apyODKHUX HAyKOB-
1iB. Xoua BapTo BKa3aTH, IO OKPEMi aCIIEKTH MOXIIMBOCTI 3aCTOCYBaHHS JiSUTbHICHOTO MIAXOMY 5K
CKJIaJIOBOT METOJIOJIOTIT Cy94acHOTO MPaBO3HABCTBA BUCBITIIOBAIN Y CBOIX MpAIsX TaKi BITYU3HSHI
BueHi sik C. ['ycapeB, M. Kenbman, A. Kyuyk, O. Minuenko, H. Caroxina I. Ceparoxk, [. Tuxomu-
poB, O. TuxomupoB T1a iH.

Cepen BKazaHMX aBTOPIB HAWOUIBII KOMIUIEKCHO MICIIE AiSJIBHICHOTO MiAXOAY Y CTPYyK-
Typi cydacHoi npaBHHYO01 MeTogoorii BucBimuB C. I'ycapes. BueHuil HikoM ciIyIIHO 3a3Havae,
10 «HUHI AiSIbHICHUN MiAXiJ MIUPOKO BUKOPUCTOBYETHCS Y PI3HUX Taly3siX 3HaHb PO CYCHillb-
CTBO, JTO3BOJISIFOYM BUSIBIISITH TEHJICHIIIT, 3arajbHI 3aKOHOMIPHOCTI a00 OCOONIHMBOCTI 3/ilICHEHHS
MIEBHOTO BUJIY COLIANBHOI AisTBHOCTI, OXapaKTepPH3yBaTH ICTEPMIHAHTH COIIAIEHOTO PO3BUTKY,
MMOCTABUTH MEPIIOYESPTOBI A0CTITHUIBKI 3aBaaHHs. OIHAK, CJTiJ] 3BEPHYTH yBary i Ha TOH (axT, 110
Y BCIX BHITAIKaX BUKOPUCTAHHS JaHOI METOIUKH MEPeT JOCITITHIKOM ITOCTAIOTh 3aBIAHHS 11 METO-
JIUYHOTO TIPUCTOCYBAHHS BIIIMOBIIHO JI0 CPepH KUTTEAISUTBHOCTI CYyCIUIBCTBA T 0COOIMBOCTEH
npeametay [2, ¢. 30]. HaBeneHe MOBHOIO MIpOIO CTOCYETHCS 1 ISUIBHICHOTO TAXOMY (IisUTbHICHOT
Teopii) sIK CKJIaJJ0BOT YaCTHHHU TPaBO3HABCTBA.

Bapro Takox 3ragatu i iHIIoro BiTUM3HSHOTO Haykoells — JI. Tuxomuposa. IIpoBomsan
JICCKPUIIIIIO EMiCTeMOIIOTIi Iep>KaBHOI MOMITHKY y HapuHi Oe3MeKn, BKa3aHWH aBTOp HATOJIONIYE
Ha TOMY, 110 «TisIIbHICHUN MiJIX1/1 HE BUKJIIOUAE, a, HABMAKH, Tiepeadadae HeOOX1IHICTh Ta TOILTb-
HICTh BUKOPHCTAHHS IHIIIUX METOJIiB — CHCTEMHOTO, CTPYKTYPHOTO, ()YHKIIIOHATBHOTO, CTATHCTHY-
HOTO, a TaKOX TICUXOJIOTIYHHUX, KOHKPETHO-COLIIOJIOTIYHHUX Ta 1HIIMX, 1 MOXe OyTH 3aCTOCOBaHHIA
JI0 PI3HUX NPABOBUX JUHAMIYHUX SBHII JAepKaBHOT MOMTHKW» [3, ¢. 231-232]. Xoua npu oMy
. THXOMHPOB MEPEBAKHO IHTEPIPETYE MiSUTEHICHUAHN X1 HAATO BY3bKO, 0OMEKYIOYH HOTO THO-
CEOJIONTYHI MOKIMBOCTI METOIOIOTTYHUM MiIXOI0M.

Xo4a, CI1iji HaroJIOCUTH Ha TOMY, IO iCHYI04Yi HAyKOBI PO3BIJIKH Y APHHI TIpaBa MepeBaKHO
(hparMeHTapHO BHCBITIIFOIOTH €MICTEMOJIOTIYHNN MOTEHIAT JisUTbHICHOTO MiXOAy, 3HOBY TaKH
PO3NISAIAI0YH HE SIK IUTICHY TEOPIio, 110 TOSICHIOE MPABOBI SBHIIA, a IEPEBAXKHO SK OIUH 3 METO-
JIOJIOTIYHUX THCTPYMEHTApIiiB JOCII/KSHHS IpaBa, 10 € JOJATKOBUM (DaKTOpOM aKTyaJbHOCTI
00paHOT TEMaTHKH.

IMocTanoBka 3aBaaHHsA. METOIO TOCHITKEHHS € BUCBITIICHHS OiXxeBiopu3My Ta Teopil
KOMYHIKaTUBHOI Jii sK (i10cO(CHKO-IPABOBOTO MiATPYHTS AiSUIBHICHOTO HiAXOAY B MPaBO3-
HaBCTBI.

Pe3ynbTaTn mocuimxkenns. [lepen BUKIaAeHHSIM OCHOBHOTO MaTepiany CIil BKa3aTH, 10
MU PO3IVISIaEMO AK (Pitoco(CchKo-IpaBoOBe MIAIPYHTS MisUIbHICHOI TE€Opii MpaBO3HABCTBA HU3KY
TEOpild, 30KpeMa, CKOHOMIYHY TEOPIiIo IpaBa, TEOpPito irop, OiXeBiOpHU3M, KOMYHIKATUBHY TEOPIIO
npaBa Tomio. OHaK, y 1bOMY JOCTI/DKCHHI akKIEHTYEMO yBary JIMIIE Ha Teopil OiXeBiopu3My
Ta KOMYHIKaTuBHOI il (10 0OyMOBJICHO BHMOTaMH 70 00cary poOotn). IHma ckiamoBa ¢iio-
COCBKO-TIPABOBOTO OOTPYHTYBaHHS MOXKIIMBOCTI 3aCTOCYBaHHS JisUTbHICHOT TEOPIi U THOCEOJIO-
rii mpaBoBHX siBUI Oyle BUCBITICHA B 1HIIIOMY IOCIHIDKEHHI. /leTalbHO aHaIi3yBaTH 3MICT ITUX
HanpsMiB MH He OyleMo, BUXOJISYH 3 TPEJAMETY HaIoro AociipkeHHs. Lli monokeHHs OymayTh
PO3IISIHYTI y YaCTHHI iX THOCEOIOTIYHOTO TOTEHITiaMy IS Mi3HAHHS MTPABOBHX SIBUII caMe depe3
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X 3B'A30K 3 MIsUTBHICHOIO Teopieto. IIpu 1boMy MU X po3DISIaEMO came y KOHTEKCTi (isocod-
CBKO-TIPABOBOTO aCIIEKTY; SIK HatOaHHs (Hi710COPCHKO-TPABOBOT TyMKH

Teopis 6ixesiopuszmy sIK CKAA008A (PIIOCOCOKO-NPABO2O NIOSPYHMS OifAIbHICHOT meopii
npaso3naécmaea. BigzHaummo, 1o iCHYIOTh Pi3Hi iHTEepIpeTanii po3yMiHHS 3MicTy caMoro Oixe-
BiopusMy. ToMy y IIbOMY AOCIIUKCHHI MH CHpUHMAaEMO HOTO SIK maky meopiio, o euxooums
3 00yMOBIJIEHOCTI ycix (opM HOBEAIHKH MeBHUMH (hakTopamiu. Ilpn mbomy iieTscst He TITBKU
PO MOBEIIHKY JIoned, a i iHmuX XuBUX icTOT. O0’€KTOM 1HTEHII] i€l Teopii € MoBeaiHKa
JKUBUX 1CTOT, IO MiANA€THCSA 00’ EKTUBHOMY CIIOCTEPEKEHHIO Ta CIPUIMAEThCS K Pe3yabTar dii
BiIOBiTHOTO cTHMYyY. «llelf BUI aKTHBHOCTI JIFOAWHU OMUCYBABCS MOHSATTSIMH: «CTHMYJ-pe-
aKIisD», «YTBOPCHHS HABUYOK», «IHTETpAIlisi HABUYOK», IIPOMDKHA 3MiHHA», IIOTEHINaN 30y-
JUKEHHS 1 TambMyBaHHS», «HAMIpP», «OUiKyBaHHs», «3HAHHS» TOINO, a PO3B’S3aHHS 3aBIaHb
3IHCHIOETHCS €MHUM CITIOCOOOM — METOJIOM «CIPOO 1 TOMHUIIOKY, «CIITUMY TOOUPAHHIM BHKO-
HAaHUX HaBMaHHS pyxiB» [4, c. 10].

3Ba)karoun Ha O3HAYCHE, BAPTO HATOJIOCUTH Ha TICBHUX IOJIOKEHHSIX, SIKi OOMEXYIOTh MOXK-
JMBICTh BUKOPUCTAHHS 01XE€BIOPU3MY JIJIs IIOSICHEHHSI IPABOBHX SIBHII (Ta K1 TIEBHOIO MipOIO ypa-
XOBYIOTBCS JIISUTBHICHOIO TCOPI€I0).

Tlo-nepuie, 11e COIIOKYNBTYpHA MPUPOJIA TIPaBa, SKa 00YMOBITIOE HEOOX1IHICTh YpaxyBaHHS
IIpU IHTepIpeTalii NPaBoOBHUX SBHUII X aKCIOIOT1UHOI cki1aoBoi. IlpaBo cripuitmMaeTses sk ars boni
et aequi. CaMe i BIACTUBICTh NpaBa € (PAKTOPOM 3aCTOCYBAHHS 70 aHAJIi3y MPABOBUX SIBUII HE
(hopmaiibHOT, a IGOHTUYHOT JIOTIKHM (PI3HOBUAY MOJabHOI JorikK). [Ipu iHTEepnpeTanii npaBoBoi
MOBEIIHKY BaXIIUBY POJIb Biirpae cy0’€KTHBHA CTOPOHA, CIPUAHSATTS Ta BITHOLICHHS JIFOAUHH JI0
IpEAMETY UM SBUIIA.

Tlo-0pyee, neiio HeCyMICHUMH € MTOJIOKCHHS 01XeBIOpHU3MY Ta MCHXOJIOTTYHOT IKOJIH MpaBa,
OCKIJIBKH OCTaHHS TIEPEHOCHUTH YBAary Ha BHYTPIIITHIO CTOPOHY JiSUTbHOCTI JIFOJMHH, 8 01XeBIOpH3M
30Cepe/KYEThCS Ha 00 €KTUBHIN 11 cTopoHi. OHAK, i CYNIEPEYHOCTI TOJAIOThCS caMe 3a YMOB
BHUKOPHUCTAHHS JTISITLHICHOT TEOPii MPaBO3HABCTBA, 00’ €KTOM Mi3HAHHS SIKOT € 5K CYy0 €KTHBHA, TaK
1 00’ €KTHBHA CTOPOHA JTFOJICHKOT JTisITBHOCTI.

[Tpenmerom, Ha SIKHH CIIPSMOBaHA IHTCHILSI BUCHUX-0IXEBIOPHCTIB, BUCTYTIAE CHCTEMA THX
peaxIliif opraHismy, 10 BiJIIOBIAAI0Th PI3HUM CTUMYJaM, oApa3HUKaM. Binrak 3a J0moMororo el
TeOopii BUBUAETHCS 30BHIIIII aCIEKT MOBEAIHKN (SIKIO BUKOPUCTOBYBATH MOHATIHHO-KaTeropiaib-
HUI arnapar paBO3HABCTBA, TO HIETHCS MPO 00’ €KTUBHY CTOPOHY MPAaBOBOI MOBEAIHKM). Y Mexax
01XeBIOPUCTUYHOI TEOPii HIBEIIOETHCS MCUXOJIOTIUHA XapaKTepUCTHUKA TOBEIIHKA JIIOAUHU, HATO-
MICTh OCHOBHA yBara 30CepeIlKy€eThCs Ha 30BHIITHIX CTUMYJIaX, Ha MOAPA3HAKAX 3 HABKOJIUIIHBOTO
CepeIOBHINA, IO YIOAIOHIOE BUBYCHHS TIOBEIIHKH JIFOMUHU Ta TIOBEAIHKY TBApHUH.[5, c. 130].

Llinkom cirymiHo 3 poro npuBoay BucioBuscs 0. Tuxomupos, Bkaszyroun HacTymHe: «bixe-
BIOpH3M aKIICHTYBaB yBary Ha IMOBEIIHKOBHUX JisX, SKI IMiUIATal0Th BUMIPIOBAaHHIO, aje He OpaB
JIO YBarW COIlIaJIbHUX ACTICKTIB TOBEIHKHU JIFOJCH B CYCIUILCTBI, 32 MO 1 MiJNaBaBCS KPUTHII
y BITUM3HSHIN HAYKOBIH JiTeparypi» [6, c. 93].

3Bakaroun Ha O3HAYCHE, MOXKHA BKA3aTH SK MOXIIMBI HAIIPSIMHU 3aCTOCYBAHHS ITTOJIOKEHB
OixeBiopucTnuHOi Teopii B cdepi mpaBa, 30KpeMa, JUIs Mi3HAHHS Ta iHTepIIpeTamii IBHI i Ipen-
METIB, II0 He MOTPeOyIOTh ypaxyBaHHs IICHXOJOTIYHOTO acMeKTy AisuibHOCTi. Tak, HampukiIam,
O. banuHchKka AifIIa HACTYITHOTO BHCHOBKY INOJO MOTEHIIMHUX MOXKIHMBOCTEH BepOaIbHOIO
6ixeBiopu3My JUIs THOCEOJIOTII MisSNbHOCTI OpraHiB BHYTPIIIHIX CIpPaB: «3aCTOCYBAaHHS BepOasib-
Horo OixeBiopusmy y aisiibHOCTI OBC nouisibHe 1110710 BUBYEHHS BIUTUBY Ha MOBEIIHKY CIiBPO3-
MOBHHMKA, MOBJIEHHEBO-IIOBE/IIHKOBOT'O pearyBaHHs Mi103pI0BaHoO1, JOMUTYBaHO1, PO3pOOIIOBAHOT
ocobm» [7, c. 4].

Ha Hairy 1ymMKy, OCHOBHI ITOJIOXKEHHS TeOpii 01XeBIOPHU3MY MOXKYTh OyTH TOBOJII €()EKTHBHO
BUKOPUCTaHI B MEXaX IOPUANIHOTO HOPMOTBOPEHHS: IIiJ] Yac MPOEKTYBAaHHS IOPUINIHUX HOPM,
0co0NMMBO y cepi rocrmomapchkoro npasa (yYacHUKAMH TOCIOIAPCHKUX BIJIHOCHH € CYyO’€KTH
TOCIIOJIAPIOBaHHS, K1 MEPEBAYKHO MAKOTh CTaTyC IOPUIANIHHUX OCI0).

Jonamo, 10 TIONOKEHHsST Teopii OiXeBiopu3My JIOBOJI €()EKTUBHO BHKOPHUCTOBYHOTHCS
B c(hepi TpymaoBoro mnpasa. Tak, HaBiTh B HUHI YMHHOMY KOsIeKCi 3aKOHIB PO MPAITio 3aKPIMICHO
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HOPMH TIPO 320XOUYCHHS Ta TUCIHMITIIHAPHI CTATHCHHS Bi/IMOBITHO 32 HAJIG)KHE Ta HEHAJIC)KHE BUKO-
HaHHS TPYIOBUX 000B’SI3KiB; BAMOTH JI0 TPYIOBOTO CTaXYy, III0 HEOOX1IHI JUTS IPU3HAYCHHS TTCH-
cii, 3aJIeKHO BiJl BUy pOoOOTH, Pi3HI BHJIM OIUIATH POOOTH 3aJIEKHO BiJl XapakTepy caMmoi podoTH
Ta KBai(ikaitHMX BUMOT JI0 TIPaIliBHUKA TOIIIO.

YacTKkoBO MOJIOKEHHS BKazaHOI Teopil peanizyroThcs W y KpuMiHaibHOMY mpaBi. Tak,
HaNpUKJIa, MOXKHA 3raJiaTi TaKWi 30BHIIIHIA CTUMYII SK 3BUIbHEHHS BiJl KpUMIHAJIBHOI BiAMOBI-
JTAJIBHOCTI, 10 320X04y€ 0Ci0 31aTH OpraHaM MpaBonopsaaKy 30poro, Hadoi ToIIO.

Teopisa KOMYHIKAMUBHOI JIAILHOCTI AK CKAA008A (DINOCOCHKO-NPABO2O NIOSPYHMSL OIAIbHIC-
HOI meopii npaso3nascmaa.

VY mexax Teopii, onmcanoi HiMenpkuM BueHHM 0. XabepmacoM, yCyBaeThCsl OCHOBHHUI
HEJIOJTIK, MPUTaMaHHUK Teopii OixeBiopu3My (y KOHTEKCTI Mi3HAHHS MPABOBHX SBHUII) — HEXTY-
BaHHS Cy0’ €KTHBHHM (DaKTOPOM Ta aKIICHTY€EThCS yBara Ha KOMYHIKaTHBHIH peanbHOCTI. «Bifrmo-
BIJTHO JIO ITi€T MOJIEITi paIliOHABHAM MPOSBAM BIACTUBUH XapakTep OCMHUCICHHHX, YITKHX 1 3pO-
3yMIIUX Y CBOEMY KOHTEKCTI JIiii, 4Yepe3 Kl aKTOp BiTHOCHTHCS J0 YOrOCh B 00’ €KTUBHOMY CBITI.
YMOBH JIi€BOCTI CUMBOJIIYHUX TMPOSIBIB BKA3yOTh HA IHTEPCYO EKTHBHO MOJUIIEME KOMYHIKATHB-
HOIO CITiIbHICTIO (hoHOBE 3HaHH [8, ¢. 318] — BKa3ye 0. Xadepmac.

A. I'apbanuH, po3rIsaaouy MOXKIUBOCTI 3aCTOCYBAHHS ITOJIOKEHD TeOpil KOMyHIKaTHBHOT
i1 10 aHaMi3y MPOLECiB AEMOKpaTii, BiA3HAYAE, 10 «KOMYHIKAaTHBHA J1isl CIPSIMOBY€ETHCS Ha AOCST-
HEHHS NTOPO3YMIHHS MiXK cy0’e€KTaMu B cUTYyallii iXHbOi B3aemonii. [Iopo3yMiHHS cTae HEBiN eM-
HUM aTpubyToM MoBleHHs. OTxe, SKIIO IiJepalioHadbHa [isl BUPa)ka€ MOHOJIOTIYHY 1HTEHIIIIO,
TO KOMYHIKaTUBHa Jlisl — iHTepcyO’ ekTHY» [9, ¢. 79].

10. Xabepmac akieHTye yBary Ha moTpedi pamioHami3allii THOCEOoNoril yepe3 KOMyHiKa-
THUBHY PalliOHAJIbHICTD, SIKii BIACTHBI HACTYITHI O3HAKH: B3aEMOPO3YMIHHS, JOCITHCHHS PillICHb
BHTIJIHUX JUISl YCIX YYACHUKIB KOMYHIKAQTHBHOI JIii, Y3TO/DKEHICTh Aii cy0’ekTiB. CTaBJIAYU 3a
iJb TOCSTTH CBOKO METY, CY0’€KTH KOMYHIKaTHBHOI Jlii, CIPUHAMAIOTh OJIMH OJHOTO SIK PiBHHX,
JUIOTh Ha OCHOBI TIOBard i TOJEPAHTHOCTI, «3aTy4YCHHS 1HIIOTO», MOCITal0YH B3aEMOBHUT1IHOTO
KOHCEHCYCY, IMIUIEMEHTYIOUH «OJTHAKOBY ITOBAary He Jio coOi MOAiOHMX, a J0 1HIIOI 0co0u B ii
iHakmocti» [10, c. 48].

3ayBa)KUMO, 1110 HaBEJCHE TIOBHOIO MIPOKO CTOCYEThCS €(DEeKTUBHOI JiSUTBHOCTI (SIKa 1 MOXe
OyTu e(heKTHBHOIO TiNbKM 3a BKa3aHUX yMOB). IIpu mpoMy ommcaHe BiAIIOBijJa€ MOBHOIO MipoOIO
MIPAaBOMOPSIKY, 3aCHOBAHOMY Ha I[IHHOCTSIX MpaB JIIOAWHHU, BEPXOBEHCTBA MpaBa (1110 1 € pakTopom
JOCIIPKEHHSI HAMU Teopii KOMYHIKaTHUBHOI Jii SIK MIATPYHTS AisJIbHICHOT Teopii MpaBO3HABCTBA).

BapTo Takox 3ragartu iHTepcy0’ eKTHUI XapaKTep KOMYHIKaTUBHOI J1ii, AKHii ITOBHOO MipOIO
BJIIACTHBHH 1 IISUTGHOCTI JIOAWHU B Cy4acHOMY CYCIUIBCTBI (0COONMMBO B yMOBax mimodai3arii,
MDKHApOIHOT KoMyHiKallii). HuHi TfoirHa € akTHBHUM TBOPIIEM BIIACHOTO MIPOCTOPY, COIiaIbHUI
MIPOCTIP CTBOPIOETHCS 0COO0I0 Y TIpoIieci ii AISUTLHOCTI, O1IBIN TOTO, IIEH MPOCTIp € HOPMOFO JTFONI-
CHKOT IisIIIbHOCTI.

JlomipHO BiJ3HAYMTH, MO aHami3 Teopii komyHikatuBHOI nii FO. Xabepmaca, mo3Bosise
BH3HAYUTH TPH CKJIJ0BI (BUMIPH) THOCEOJIOTIT TIPAaBOBHX SIBHUIIL:

— KOMYHIKaTHBHHUI BUMIp (caMe y MeXax IIbOT0 BUMIpY IMPOCTEKY€ETHCS 3B'I30K KOMYHIKa-
THBHOI JIiT Ta JIFOJCHKOI JTisSIIbHOCTI);

— aHTPOIHUII BUMID;

— JIHTBICTUYHUI BUMID.

TakuM YMHOM, TEOPisi KOMYHIKATUBHOI /i1 BUXOJUTH 3 TOTO 1110 CIPUHHSTTS HABKOJIHUIIIHBOT
JIHCHOCTI BU3HAYAETHCS MOXKIIMBOCTSAMH COLIAIbHOT KOMYHIKAIii Ta 34aTHICTIO TOCSTHYTH KOH-
cercyc. KomyHikarist Ma€e 31iCHIOBATUCS BHKIIIOYHO Ha MPHHIUIIAX PIBHOCTI, TOBArH, BUTBHOMY
BHOOpi aKkTOpiB KOoMyHiKalii. KoMyHikaTHBHA Teopis aKIEHTYyE yBary Ha T'yMaHICTHYHIN CKJia-
JIOBIif JIiT, Ha T1MHOCTI cy0’ekTiB KoMyHikamii. [{inkoM ciaymiHo M. Xmapa Bif3Hayae HACTYIIHE:
«ITocepen HaWOLIBII aKTyalbHHUX (LIOCOPCHKO-IPABOBUX 116 MHUCIHTENS BHOKPEMITIOEMO
YTBEPDKEHHSI: MOPAJILHOCTI CYCIIUILHOTO JTUCKYPCY; MPOIEIYPHOTO XapakTepy parlioHaJIbHOCTI
Ta BapiabeTbHOCTI HOPMATHBHOTO CTAHAPTY, Y3TOKEHOTO 3 MIHJIUBUMH YMOBaMH JHCKYpCYy Ta
IHTepecaMu ycix HOro y4acHHKIB; iJiei CBOOOIH, Y CBOEMY TPOIICyPHOMY BTIJICHHI KOHKPETHU30-
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BaHOI sIK (popMasbHa PIBHICTH CY0’ €KTIB B3aEMO/Iii; KOMYHIKATHBHOTO, JIIAJIOTTYHOTO MPOIIECY Mpa-
BOBOT'O Ti3HAHHS; HEOOX1THOCTI (popMatizallii 6araTokaHaJIbHOTO JIUCKYPCY, 3A1MCHIOBAHOTO I'PO-
MaJICBKICTIO, Ta HOro TpaHcdopmallii y TOJITHYHY TUIONUHY IPUHHSTTS 3aKOHOJABYKMX PIIICHB;
OOTpYHTYBaHHS MOXKJIMBOCTI HEHACHIIbHUIIBKIX, HE BEPTUKAIBHUAX CIIOCOOIB COIIAIBHOTO OYTTS,
OCMHCIICHOTO SIK «yHiBepcalbHe MpUMUpeHH» [11, c. 46].

BucHoBku. TakuM 4UHOM, B YMOBaxX BiJICTOIOBaHHSI YKpaiHOIO I[IHHOCTEH 3axiJHO1 mpa-
BOBOI KYJIBTYpH, MOAAJIBIIOI €BPOMEHCHKOT IHTETpaIlil BAXKIMBUM € 3aJTy4CHHs aJbTePHATHBHUX
TEOpiil Mi3HAHHS Ta IHTEpHpETalii MPABOBHUX SBUIL, IO CTAHE OCHOBOIO YIOCKOHAJCHHS Halli-
OHAJIBHOI CHCTEMU TIpaBa. BaIuBy poib y mporecax po3BUTKY IIPAaBO3HABCTBA MA€ BiirparTu
IISUTBHICHA TEOPis MPaBO3HABCTBA, sIKA OPTraHIgYHO YPAXOBYE TCOPETHUHY Ta IPAKTHIHY CTOPOHU
FOPUCTIPYICHIIIT.

[TiarpyHTsIM JisUTBHICHOT TEOpii NMPaBO3HABCTBA € HHM3KA IOJIOKECHb Ta BUCHOBKIB IHIIHX
TEOpiH, sIKI IePeBaXHO MAOTh MIKIUCIUIUTIHAPHKUN XapakTtep. JlisuTbHICHA Teopis Mae TIO€THATH
B 00l TIO3UTHBHI CTOPOHH ICHYIOUUX TEOPiH, B3SBIIH 32 OCHOBY IHTEpIIpETaIlito MisuTbHOCTI. [Ipu
[ILOMY MITIPYHTSAM JiSUTBHICHOTO TiAX0MY MOXKYTh BUCTYIIATH CEpPEJI IHIIOTO OIXEBIOPH3M Ta TEO-
pist KOMYHIKaTUBHOI Jii, TIOIOKEHHSI 1 BUCHOBKH SIKUX MAalOTh OyTH MakCHMAaJIbHO aJalTOBaHi 110
0COOIMBOCTEH TPABOBHX SBUIIL
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