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Abstract

The relevance of the subject under study lies in the fact that under martial law, the problem of robberies
against citizens’ homes is exacerbated, specifically, their danger increases due to the greater probability of
members of an organised criminal group having firearms than in peacetime. The purpose of this study was to
identify the characteristics of robberies against residential premises in rural areas committed by organised
groups, to establish the factors which influence the choice of the victim of a future attack by the perpetrators,
and to identify preventive measures to reduce the commission of such crimes. To address these issues,
the study employed a set of methods of scientific cognition: systemic-structural, comparative, statistical,
and systemic. The study found that a characteristic feature of such attacks is that they are committed by a
group consisting mainly of fellow villagers with internally stable, long-term, trusting relationships, with a
willingness to systematically commit violent crimes against individuals. They are characterised by a hierarchy
and preparation for robberies in rural areas. It was established that during preparation for a robbery, to
obtain the necessary information, offenders often study the routes of the village, find out information about its
inhabitants, and select a victim. They can even speak directly to the potential victim and/or their neighbours.
Therefore, interviewing villagers during the investigation of such a criminal offence is a significant step in
identifying the perpetrators. The study identified factors that influence the commission of robberies in rural
areas (presence of valuable property of the victim; remoteness of their residence, absence of neighbours;
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planned power outages, physically vulnerable person, etc.). To commit attacks on people’s homes in rural
areas, attackers choose several villages in relatively familiar areas, which may be located in one region or
in another region with which they border. It was noted that this complicates the work of law enforcement
agencies in investigating this type of crime. The practical value of this study lies in the consideration by law
enforcement officers of the theoretical results of this study regarding the impact on the choice of victims by
criminals and the established characteristics inherent in such robberies

Keywords:

crimes against property; organised criminal group; planning of a crime; potential victim; factors of committing

a criminal offence

Introduction

In 2024, robberies against people’s homes in rural are-
as by an organised group are becoming an increasingly
pressing issue for both citizens and law enforcement
agencies, as the war has made weapons more easily
accessible through illegal means. With police over-
whelmed by investigating war-related crimes and
criminals continuing to develop their illegal activities
using the latest technological advances, the vulnerable
population is at greater risk than before 2024. Dur-
ing power outages caused by Russian missile attacks
(Abramova, 2024), it is particularly difficult for rural
residents to call law enforcement if members of an or-
ganised criminal group invade their home. Therefore,
itis crucial to investigate the characteristics of residen-
tial robberies committed by organised groups in rural
areas, as this will help law enforcement agencies to
investigate such crimes more effectively and take pre-
ventive measures to avert them.

In 2019-2024, scientists performed a considerable
number of studies on combating robberies, but the is-
sue of the characteristics of robberies against the homes
of persons committed in rural areas was not given suf-
ficient attention, and this issue was not considered as a
separate research topic. Thus, V. Teliichuk & D. Pristu-
pa (2019) considered both robberies and their charac-
teristic features. A special place in this study was given
to the analysis of the counteraction to such crimes or-
ganised by law enforcement agencies. The researchers
emphasised that the commission of such criminal of-
fences always attracts increased attention in the coun-
try, because it is by the prevalence of these socially dan-
gerous acts that citizens mostly assess the state of law
and order and the level of personal security, both in the
village and in the district, region, and state as a whole.

M. Semenishin (2020) examined the liability for
robbery in the criminal law of Ukraine, specifically from
the European perspective. In his study, M. Semenish-
in (2020) emphasised that robbery is the most danger-
ous crime among property offences, as robbery is char-
acterised by an attack on the person. The researcher
noted that improvement of law enforcement activities
also involves a comprehensive investigation and re-
search of robberies to improve criminal law protection
of a person from such criminal attacks which are dan-
gerous to life, health, and property rights. The research-
er covered the reasons for the development of the rules

on liability for crimes against property and, specifically,
for robbery and the characteristics of property crimes,
revealing their differences.

N. Basarab (2021) considered measures to prevent
robberiesin Ukraine. The researcher noted that the study
ofrobberiesin Ukraine involves consideration of compre-
hensive information on the dynamics, levels, and struc-
ture of such crimes. Basarab emphasised that knowledge
of the real picture of the state of robberies is necessary
to develop measures to prevent such types of crimes by
the units of the National Police of Ukraine. L. Lisnychen-
ko (2019) provided a criminological description of both
assaults with intent to rob and aggravated robberies,
covered their common and distinctive features, and
provided a comprehensive description of each of the
above-mentioned criminal offences against property.

P. Svir (2020) investigated robberies against peo-
ple’s homes but did not separately highlight the specific
features of such crimes committed in rural areas. The
researcher noted that in the context of rising unem-
ployment and declining material living standards of
citizens, which is manifested in the lack of opportuni-
ties for many individuals to satisfy a considerable part
of their basic needs in a legal manner, the development
of measures to counteract robberies against housing
requires special attention, and it is necessary to estab-
lish the specifics of external manifestations of certain
property crimes.

J. Diaz & B. Poblete (2019) considered a separate
type of property crime committed by an organised
group. The researchers pointed out that, considering
the increasing openness and aggressiveness of criminal
attacks, criminals have begun to commit increasingly
elaborate, more prepared property crimes: on the one
hand, those that provide quick and significant profits,
and on the other hand, those that make it difficult to
establish the circumstances of the crime and bring the
perpetrators to justice.

In their study, B. Aqifi et al. (2023) highlighted a
range of problems related to the regulation and protec-
tion of property rights in the Republic of Kosovo. One of
the principal tasks of the Kosovo Police is to protect the
lives and property of the population. Apart from gen-
eral tasks related to the protection of society, the Koso-
vo Police is responsible for preventing the detection of
criminal offences against property. This area covers the
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process of identifying criminals, investigating evidence,
motives, etc. Considering the significance of the prop-
erty institution, Kosovo has adopted laws that protect
property rights, which enjoy civil protection, criminal
protection, and international protection. The research-
ers emphasised that without sufficient scientific re-
search of the problems related to property rights, there
can be no comprehensive practical solution.

G. Alguera & R. Meave (2021) examined the impact
of the location where a robbery or assault was commit-
ted on the number of robberies in Mexico City. They
analysed the difference between robberies committed
in the city and its surroundings, and considered oth-
er factors that may affect the number of such crimes
(availability of shops, bus stops, etc.). The researchers
emphasised that all these features have a direct impact
on the mechanism and frequency of robberies and as-
saults. S. de Oliveira (2018) also investigated preven-
tive measures against robberies and assaults, but spe-
cifically private ones, i.e., those that a potential victim
can take. The researcher emphasised that although
such a person can reduce the possibility of a robbery
against their home, it is impossible to eliminate such a
possibility completely while unassisted.

0. Mirkovets (2021) considered the investigation
of robberies committed by an organised group. The re-
searcher identified the following elements of the meth-
odology for investigating robberies committed by an
organised group: forensic characteristics; investigative
versions; typical investigative situations both at the
stage of detection of a robbery and at the stages of its
investigation; circumstances to be established.

The purpose of this study was to investigate and
describe the specific features of robberies against the
homes of persons in rural areas committed by organ-
ised groups, to identify the characteristics of persons
whom the perpetrators choose as victims of future
attacks, the reasons why such persons may become
victims of robbery against their homes, and to outline
preventive measures aimed at preventing robberies
against the homes of persons in rural areas.

Materials and Methods

Both general scientific and special research methods
were employed to conduct the study. Among the gen-
eral scientific methods of scientific cognition, the fol-
lowing were used: the method of induction, deduction,
analysis, classification, and systematisation methods.
The study also employed such special methods of sci-
entific research as the method of comparison, statisti-
cal method, method of extrapolation, method of system
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analysis, M. Weber’s method of ideal types, and the sys-
tem-structural method, which helped to establish the
structure of organised criminal groups committing rob-
beries against homes in rural areas.

The statistical method was employed to collect
information on this research object from the Unified
State Register of Court Decisions (n.d.) and criminal
proceedings on robberies against homes in rural are-
as by organised groups to identify the serial nature of
their crimes and to record such crimes. Next, the use of
system analysis methods helped to build a generalised
model of the characteristics of robberies against the
homes of individuals committed by organised groups
in rural areas, to reflect all the elements, as well as the
factors and interrelationships manifested in relation
to this object of study. This method helped to consid-
er such robberies as a system with a set of constituent
elements, connections, and relations between the con-
stituent parts of its elements, on the one hand, and, on
the other hand, as a unity in an unbreakable connec-
tion with social phenomena and processes that affect
it. Then, using the comparative method, the study com-
pared robberies against citizens’ homes in rural are-
as in different settlements, both between villages and
between cities and villages. Using M. Weber’s method
of ideal types, the study reduced casual, isolated cases
of robberies committed by an organised group in rural
areas into typical characteristics of this type of crime,
which simplified their study. Using the methods of sys-
tematic analysis and interpretation, the study investi-
gated the subjective perception of individual members
of their place in a criminal group.

Therefore, the Unified state register of court deci-
sions (n.d.), which is characterised by the availability of
relevant court decisions and verdicts on various types
of criminal offences, including those related to the topic
under study, became a prominent source for the study.
For the purposes of the present study, 100 decisions of
national courts from the above register for 2019-2024
were analysed - this number of cases analysed testifies
to the representativeness of the sample. The criteria for
selecting cases were the location and classification of
the crimes committed. The sample included both cases
involving a single robbery and cases involving several
robberies. The regulatory framework for the study in-
cluded the Constitution of Ukraine?, the Law of Ukraine
“On the National Police” No. 580-VIII?; the Resolution of
the Cabinet of Ministers of Ukraine No. 877 on the Na-
tional Police dated 28 October 20153, Strategy for Com-
bating Organised Crime in Ukraine (Order of the Cabi-
net of Ministers of Ukraine No. 850-p/2022)% and the

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.
2 Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
3 Resolution of the Cabinet of Ministers of Ukraine No. 877 “Regulations on the National Police”. (2015, October). Retrieved from https://

zakon.rada.gov.ua/laws/show/877-2015-%D0%BF#Text.

*Order of the Cabinet of Ministers of Ukraine No. 850-p “On the Approval of the Plan of Measures for Implementation of the Strategy on
Fighting Organized Crime”. (2022, September). Retrieved from https://zakon.rada.gov.ua/laws/show/850-2022-%D1%80#Text.
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Criminal Code of Ukraine!. This study used the afore-
mentioned sources because they regulate the social
relations related to the commission and investigation
of robberies against the homes of individuals in rural
areas by an organised group. They form the basis from
which certain types of crimes, including certain types of
robbery, are studied.

Results

The study of cases from the Unified state register of
court decisions (n.d.) and criminal proceedings found
that robberies against homes committed by an organ-
ised group in rural areas in 2019 and 2024 were char-
acterised by a criminal group formed, in the vast ma-
jority of cases studied (81%), by fellow villagers. The
leader in such a group has a prominent level of trust
and long-term relationships with their associates,
which ensures unconditional compliance with their or-
ganisational instructions?. This leads to the creation of
a highly organised and closed group of people with in-
ternally stable relationships based on the recognition
of leadership and authority.

For instance, a resident of Konotopskyi district,
Sumy Oblast, decided to involve three persons he had
checked, who were his fellow villagers and in relation
to whom the latter had a prominent level of trust, be-
ing an older person, having leadership qualities and
authority in relation to these persons. This influenced
the unconditional implementation of his organisa-
tional guidelines. The group was dominated by the
understanding and execution of each person’s role in
a single criminal plan to seize the property of citizens.
The purpose was to make illegal profits. The persons
involved in the organised criminal group were char-
acterised by poor financial situation, lack of official
employment, other sources of legal income, desire for
quick systematic enrichment, a tendency to commit in-
tentional acquisitive crimes, and the ability to system-
atically commit the same type of grave and especially
grave crimes by their moral, volitional, and practical
qualities. For quick and safe arrival at crime scenes,
quick departure from them after robberies, transpor-
tation of tools for breaking into private homes and sto-
len property, the group used a VAZ-2103 car belonging
to one of the participants, as well as to store the tools
of criminal offences?.

Review/119725893.
Review/118550930.

gov.ua/Review/119379759.

Review/118550930.

gov.ua/Review/119379759.

The analysed robberies against residential proper-
ty committed by organised groups in rural areas are
characterised by the following specific features. The
group members understand and perform certain roles
in a single criminal plan during the seizure of citizens’
property to achieve the ultimate criminal result in the
form of obtaining illegal profits from this activity. All
members of the group share a common purpose, and
therefore are interested in reaching a common result.
The combination of actions of several actors together,
united by a common purpose, causes the intercon-
nectedness of the actions of accomplices, which deter-
mines the causal link between the actions of each of
the accomplices and the achievement of a single crimi-
nal result. In 94 investigated cases of robberies in rural
areas, the perpetrators targeted persons belonging to
particularly vulnerable groups, specifically, elderly cit-
izens (pensioners), with the purpose of illegally seiz-
ing property, relying on their cash savings in the form
of pensions or payments for the use of land shares, as
well as other outsize liquid property*. For instance,
a resident of the village of Popivka, Konotopskyi dis-
trict, developed a plan of criminal activity, according
to which he decided to organise the systematic illegal
seizure of property of pensioners, relying on their cash
savings in the form of pensions or payments for the use
of land shares, as well as other outsize liquid proper-
ty. When planning the commission of criminal acts, the
leader of the criminal group determined that the rob-
beries should take place outside the place of residence
of the group members and in remote settlements®.
Therewith, when selecting targets, such criminals con-
sider the inability of older people to resist sufficiently
during an unlawful attack®. Thus, in Donetsk Oblast in
2021, a group of people, according to the distributed
roles, committed a robbery of a single pensioner, on
the preliminary conspiracy to openly rob someone
else’s property by breaking into a home. The victim
fell to her knees inside the house, while the attackers
physically assaulted her, holding the victim’s neck and
demanding that she hand over all her money and jew-
ellery. Fearing for her life, the pensioner was forced to
comply with the offender’s demands and handed over
her mobile phone, gold ring, bank card, providing the
pin code and explaining that the card contained funds
in the amount of USD 2,0007.

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
2Judgement of the Leninskyi District Court of Poltava in Case No. 553/1632/24. (2024, June). Retrieved from https://reyestr.court.gov.ua/

3Judgement of Kovpakivskyi District Court of Sumy in Case No. 592/6091/24. (2024, April). Retrieved from https://reyestr.court.gov.ua/
*Judgement of the Druzhkivka City Court of Donetsk Oblast in Case No. 219/10584/21. (2024, May). Retrieved from https://reyestr.court.

5 Judgement of the City of Sumy in Case No. 574/583/20. (2024, May). Retrieved from https://reyestr.court.gov.ua/Review/119150324.
© The verdict of the Kovpakivskyi District Court of Sumy in Case No. 592/6091/24. (2024, April). Retrieved from https://reyestr.court.gov.ua/

7Judgement of the Druzhkivka City Court of Donetsk Oblast in Case No. 219/10584/21. (2024, May). Retrieved from https://reyestr.court.
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Another characteristic of the crimes studied is
the victims’ residence in remote settlements (in 68%
of the analysed cases of robberies in rural areas, the
persons whose homes were attacked lived in remote
settlements). For instance, in November 2020, a res-
ident of Karlivka, Poltava Oblast, pursuing motives of
illicit enrichment, created an organised group of peo-
ple to engage in criminal activity for a long period of
time, namely, committing grave and especially grave
criminal offences for profit in remote villages of Polta-
va Oblast, including robberies of the homes of elderly
or solitary persons!.

Commission of criminal offences in a location oth-
er than where they live (other settlements/districts/
neighbouring oblasts) to complicate detection (in 59%
of the studied cases of robberies in rural areas). For in-
stance, in June 2020, a criminal group of three people,
one of whom was a driver of a vehicle from Kyiv, arrived
in the village of Nova Basan, Bobrovytskyi district,
Chernihiv Oblast, with a prior conspiracy to commit an
attack with the purpose of seizing another’s property,
attacked a woman of 74 years old, knocking out the
front door of her house, inflicting serious bodily inju-
ries, after which the woman died in hospital. They took
possession of UAH 10,000 and a mobile phone?

If necessary, the use of physical or psychological
violence of varying degrees of intensity against victims
to achieve the desired result of seizing someone else’s
property (in 100% of the investigated cases of rob-
beries in rural areas). For example, in January 2023,
in the Radekhivskyi district of Lviv Oblast, a group of
people committed a robbery combined with breaking
and entering to seize the victim’s property and mon-
ey by prior conspiracy. The perpetrators illegally en-
tered the territory of a household whose front door
was opened by the victim himself, attacked him, and
tied the victim’s hands with a cloth. Using their phys-
ical and psychological superiority over the victim and
his helpless state, the perpetrators threatened him
with murder and physical violence, demanded that he
hand over money, and used violence against him that
was dangerous to his life and health. By inflicting nu-
merous blows to the victim’s head and torso, the victim
suffered severe physical injuries in the form of closed
blunt trauma to the chest, the lateral surface of the ab-
domen on the left and the back; in addition to this, the

Review/119725893.
court.gov.ua/Review/112604246.
https://reyestr.court.gov.ua/Review/119855336.
gov.ua/Review/119577485.

Review/119725893.

gov.ua/Review/119886006.
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victim suffered physical injuries in the form of multiple
bruises on the face and head®*®.

Members of criminal groups committing robber-
ies against citizens’ homes in rural areas, in most cases
(in 79 analysed cases of robberies in rural areas), are
characterised by poor financial situation, lack of official
employment, other sources of legal income; desire for
quick, systematic enrichment, which was confirmed
by the court; skills in navigating the terrain, ability to
drive vehicles, compliance with internal discipline and
subordination, long-term trusting relationships with
each other, as indicated in court decisions. 0. Matvien-
ko (2023) noted in his study that “in the overall struc-
ture of committed crimes, almost 70% are criminal
offences of acquisitive nature”. The mercenary motives
of such crimes can be interpreted as the desire of the of-
fender to achieve the desired material benefit for them-
selves and/or for third parties by committing a crimi-
nal offence. It is worth emphasising that, according to
A.L. Melnychuk (2021), the standard of living of the ru-
ral population has changed as a result of the large-scale
negative impact of the COVID-2019 pandemic and the
Administrative Territorial Reform in Ukraine, which is
manifested in the deterioration of the socio-economic
situation of territorial communities, increased unem-
ployment, and risks to employment in rural areas. As a
result, crime is on the rise.

For instance, Person 1, being near the Talant shop
on Konotopska Street in the village of N., Sumy Oblast,
met with his previously made acquaintances Person 2
and Person 3, who were in a poor financial situation
and were consuming alcohol beverages. Person 1 also
suffered from a difficult financial situation and knew a
family of elderly pensioners who had cash and valuable
property. Potential victims were incapable of resisting
properly, had places of permanent employment and
pensions, i.e., systematic income, and therefore could
save significant amounts of money. In the household
at the place of residence of the above-mentioned per-
sons, the intention to enrich themselves by committing
arobbery arose®.

Another example of a criminal group consisting
of seven people who had no official sources of income
and were in a poor financial situation. In November
2020, a resident of Karlivka, Poltava Oblast, who was
not officially employed, created an organised group of

! Judgement of the Leninskyi District Court of Poltava in Case No. 553/1632/24. (2024, June). Retrieved from https://reyestr.court.gov.ua/
2Judgement of the Kozeletskyi District Court of Chernihiv Oblast in Case No. 729/146/21. (2023, August). Retrieved from https://reyestr.
3 Judgement of Mykolaivka Village of Mykolaivskyi District Court of Odesa Oblast in Case No. 494/1362/23. (2024. June). Retrieved from
*Judgement of the Tyachivskyi District Court of Zakarpattia Oblast in Case No.301/48/22. (2024, June). Retrieved from https://reyestr.court.
5 Judgement of the Leninskyi District Court of Poltava in Case No. 553/1632/24. (2024, June). Retrieved from https://reyestr.court.gov.ua/

% The verdict of the Konotop City District Court of Sumy Oblast in Case No. 582/262/22. (2024, June). Retrieved from https://reyestr.court.
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seven people, previously known to him, who were not
working and had no legal sources of income. There was
a persistent association of a group of people to engage
in criminal activity for a long period of time, namely to
commit grave and especially grave criminal offences of
an acquisitive nature in the territory of Poltava Oblast:
theft and robbery with the purpose of seizing anoth-
er’s property, combined with violence dangerous to the
life or health of the person who was attacked, or with
the threat of such violence, in large or especially large
amounts, with breaking and entering into a dwelling or
storage facility. Furthermore, the leader of this group
organised and independently carried out thorough
preparation for the commission of criminal offences,
communicating with the victims for a long time. He
selected the targets of attack, examined the routes of
access and escape, determined the arrangement and
sequence of actions of accomplices, as well as the cov-
er-up of criminal activity, constantly analysing the sur-
rounding situation at the crime scene, including, based
on signals from other group members, establishing and
analysing the presence of obstacles and conditions con-
ducive to the commission of thefts and robberies. The
leader also organised the immediate concealment and
sale of the stolen property and gave relevant instruc-
tions to his accomplices. To conceal his criminal activ-
ities, he decided to use homemade masks to cover the
face, flashlights, gloves, and tools to open windows and
doors. The leader of the group was directly involved in
committing thefts and robberies and directed the ac-
tions of other accomplices. He ordered other members
of the organised group not to use mobile phones during
the attacks. He also made decisions about tying up the
victims. He distributed the proceeds of crime among
his accomplices!. Thus, the leader of an organised
group selects participants, considering their personal
qualities - a tendency to commit intentional acquisitive
crimes, the ability to unconditionally obey instructions,
the state of their social and domestic life, the desire for
quick enrichment, the ability to systematically com-
mit the same type of grave and especially grave crimes
by their moral, volitional, and practical qualities (in
88 cases of robberies in rural areas studied).

The leader of such a criminal group, considering
the analysed cases of robberies in rural areas, creates
a hierarchy of relationships between group members,
which is usually a continuation of their social hierarchy
that existed before, but has become much more pro-
nounced, ensuring stability, which is the ability of the
group to perform its functions for which it was created
stably and for a long time, and the professionalism of
the group. For example, in November 2020, a resident
of Poltava Oblast created a stable association of a group

of people to engage in criminal activity for a long peri-
od of time, namely, committing thefts and robberies in
the villages of Poltava Oblast with the purpose of seiz-
ing other people’s property, combined with violence
dangerous to the life or health of the person who was
attacked, or with the threat of such violence, on a large
or especially large scale, with breaking and entering
into a dwelling or storage facility. He recruited unem-
ployed residents and those without legal sources of in-
come, previously known to him, and established close,
trusting psychological relationships that transformed
into special general rules of conduct and sustained
criminal activity of the organised group members. The
hierarchically structured organised group was based
on the authority of the organiser. The organiser of this
group distributed roles among its members (one of the
members drove the vehicle that delivered the victims
to the object of the robbery, while another member
exerted moral and physical pressure, inflicting bodi-
ly harm and ordering other members of the criminal
group to search the victims’ households for money and
valuables). The leader of the organised group searched
for targets of illegal encroachment, developed plans
to commit attacks on households, while clarifying the
conditions and circumstances under which they should
be committed?®. The leader manages the group, deter-
mines the timing of the criminal actions planned by
him. Therewith, some aspects of the crimes are agreed
upon with the group members, including the targets,
the use of weapons, the method of commission, and
the roles of each participant. The leader of the crimi-
nal group maintains his unquestioned authority. After
receiving money during robberies, the leader distrib-
utes it among all members of the organised group (in
98 cases of robberies in rural areas that were commit-
ted by an organised group with a leader).

The leader develops and communicates to all par-
ticipants a unified plan for the attack on the property of
selected victims (in 83 cases of robberies in rural areas
that were committed by an organised group with alead-
er). It states that in case of any resistance by the own-
ers in the apartment, a certain level of physical and/or
psychological violence (threats or bringing dangerous
objects to the victims’ body parts to demonstrate the
reality of their threats, hitting, inflicting thermal burns,
cuts to body parts) should be used to overcome their re-
sistance, find out where their savings or valuable prop-
erty are stored, and tie the victims up.

For example, pursuing a mercenary motive, the
organiser of a criminal group with two other persons
intentionally, jointly decided to commit a robbery
against a family of villagers living in the village of Bra-
ha, Kamianets-Podilskyi district, Khmelnytskyi Oblast,

! Judgement of the Leninskyi District Court of Poltava in Case No. 553/1632/24. (2024, June). Retrieved from https://reyestr.court.gov.ua/

Review/119725893.
2 Ibidem, 2024.
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and to implement their criminal intent, realising that
they could not carry out the plan alone, decided to in-
volve other persons in the commission of the crime.
On 26 December 2019, at about 02:30, they headed
out to the area where the crime was committed, tak-
ing with them items prepared in advance, including a
rope for binding, balaclava masks, cloth gloves, police
uniforms, a rubber baton, and a gun. While travelling
in the specified direction, on the Kyiv-Zhytomyr mo-
torway towards Zhytomyr near Kyiv, according to a
preliminary agreement, they were joined by two other
persons unidentified by the pre-trial investigation and
agreed on the method of committing the robbery and
the role of each of them. According to the final criminal
plan, it was planned that one person, unidentified by
the pre-trial investigation, would stay behind the wheel
of the vehicle near the crime scene to ensure a quick
escape after the robbery of the other participants in the
crime, one of the members of the criminal group would
stay on the adjacent territory of the farm to observe the
surrounding situation so that their illegal actions would
not be noticed by anyone, and the leader and two oth-
er unidentified persons would enter the house of the
villagers and commit the robbery. They opened a met-
al gate, which was locked from the inside, and entered
the yard. They entered the house through the unlocked
door, where a resident of the house was standing at the
front door of the room, one of the unidentified persons
struck the victim once with the palm of his hand in
the nose, and she lost consciousness, two unidentified
persons tied her to the sofa with a rope. A person who
was on the bed in the room struck the victim once in
the chest with a baton, causing a fracture of the 6th rib.
Subsequently, the victim was punched ten times. After
being beaten, he was dragged to the floor and tied to
the bed with a rope. While inside the house and enter-
ing each of the rooms, they found another victim on
the bed, struck him four times with their fists, name-
ly one blow to the left parietal area of the head, two
blows to the left shoulder, and one blow to the chest,
dragging him to the floor and tying his hands and feet
with a rope. In the room where the victims were, the
offender, showing a gun in his hands, asked where the
money and other valuable property were kept, threat-
ening to use the weapon if they did not provide the val-
uables. Another attacker grabbed an elderly woman by
the hair and asked her where the money and valuables
were. The daughter, worried about her mother’s health,
pointed out the location of the money™.

The organisational and preparatory actions of
the leader of a criminal group that commits robberies
against citizens’ homes in rural areas include: choosing
the date and time of the criminal offence; agreeing on
the chosen object of the attack; choosing, discussing,
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and agreeing on the method of committing the criminal
intent; thinking through and discussing the route of ar-
rival and prompt escape from the place of the planned
criminal offence by the group members; the obligation
of all group members to wear gloves and disguise their
appearance (collar, scarf, stockings, glasses, etc.); distri-
bution of roles between the participants in the robbery
(breaking into the house and finding other people’s
property in the victims’ homes, if necessary, neutralis-
ing the active actions and tying up the victims during
the commission of crimes); instructing the perpetra-
tors on how to seize money, precious metal jewellery
and other outsize valuable property from homes, and
on the immediate seizure and smashing of victims’ mo-
bile phones at the crime scene to prevent them from
calling the police; instructions to unscrew or switch off
the fuses on the electric meters in the victims’ homes
and use only hand-held lights; commands to leave the
scene; determination and distribution of the criminally
obtained reward to each of the perpetrators.

For example, in early January 2020, a criminal
group in Sumy Oblast committed six especially grave
robberies of citizens” homes in Krolevetskyi and Buryn-
skyi districts using weapons. In one of them, members
of an organised group, disguising their appearance
and wearing gloves prepared in advance, entered the
household of an elderly couple at night. To prevent
the victims from switching on the light and expose the
offenders, the members of the criminal group, accord-
ing to a previously developed plan and distribution of
roles, unscrewed the “plugs” - electrical fuses and at-
tacked the owners of the house. To overcome possible
resistance, the victims were tied up using improvised
means, namely a rag and a handkerchief. Subsequently,
they covered the victims’ faces with a sheet and held a
knife to their necks, threatening to use violence, and
demanded to know the location of their money and
valuables. After causing the victims property damage
totalling UAH 9,000 and failing to find any other val-
uables, the members of the organised group left the
house at the command of the leader and disposed of
the stolen property.

The organiser and leader of the criminal group, a
resident of Konotopskyi district, Sumy Oblast, who had
previously been engaged in unofficial income - buying
feathers, nuts, scrap metal, etc., from the population,
knowing the area of neighbouring villages, developed a
plan of criminal activity, according to which he decided
to organise a systematic armed illegal seizure of prop-
erty of elderly citizens (pensioners) by breaking into
their homes. He involved persons with whom he had
long-standing relationships through the above-men-
tioned unofficial activities and spent his free time to-
gether on a trusting basis, which was manifested by

I ! Judgement of the Kamianets-Podilskyi City District Court of Khmelnytskyi Oblast in Case No. 676/2548/20. (2023, October). Retrieved from

https://reyestr.court.gov.ua/Review/114051539.
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the fact that all members of the group belonged to the
Roma group of peoples. The organiser planned to use a
car to quickly deliver the participants and the tools of
the crime (forks, crowbars, screwdrivers, hand lamps,
etc.) to the scene, as well as to transport the stolen
property. The organiser also obliged all members of the
criminal group to wear dark-coloured clothes and eco-
nomic gloves, to mask their faces, not to take electronic
devices from their homes, which can then be tracked by
law enforcement agencies, not to say anything to each
other about complicity, in case of their detention by law
enforcement officers!?3.

If an organised group is preparing to commit a
robbery in a place where they do not live (i.e., they
are not sufficiently familiar with the place: its geog-
raphy, routes, people living there), then in 62% of the
court decisions examined on the commission of a rob-
bery in rural areas by an organised group in a place
where they do not live, they carry out an additional
preparatory stage of the robbery. The members of the
organised group study the routes of such a village,
find out information about its inhabitants, and select
a victim. They try to find the most vulnerable people.
For example, pensioners or people who live alone*>®.
As for the attack on a person living alone, in Radekh-
ivskyi district of Lviv Oblast in 2023, a group of peo-
ple committed a robbery with breaking and entering
against a solitary citizen. Using the factor of surprise,
physical and psychological superiority over the victim
and his helpless state, threatening him with murder
and physical violence, using violence dangerous to life
and health, inflicting numerous blows to the torso and
head, demanding that he hand over money and ask-
ing him where it was kept. Furthermore, against the
victim’s will, under psychological and physical duress,
they forced the victim to go down to the basement lo-
cated under the summer house of the same household
and blocked the exit from the basement by placing a
wooden chair on the exit lid, and locked the door to
the summer house with a metal block, thus illegally
depriving the resident of his liberty, restricting his
freedom of movement’. Another noteworthy exam-
ple of an attack on elderly people in Poltava Oblast
in 2018, by prior conspiracy, a group of people us-
ing a vehicle arrived on the outskirts of the village of

gov.ua/Review/100530790.
Review/118550930.
court.gov.ua/Review/112604246.

Review/119725893.

ua/Review/119237458.

reyestr.court.gov.ua/Review/108089218.

Kybyntsi village, Myrhorodskyi district, to the pre-de-
termined place of the criminal offence, armed with a
nail drawer, to break down the door and illegally enter
the home, covering their faces with masks and wear-
ing household gloves, which they had prepared in ad-
vance, to commit the crime without a trace. The per-
petrators forcibly entered the house by breaking the
hinged bracket from the front door with a nail drawer,
and committed sudden, unexpected for the victims ag-
gressive acts of violence aimed at unlawful appropri-
ation of another’s property, namely, inflicted blows to
the victim’s body, who was born in 1945, with their
fists. This criminal group has committed three other
established robberies against the homes of elderly
and single people in rural areas®.

In 76% of the judgments studied, the criminal
group was very meticulous in the preparatory phase.
They find out the potential victims’ schedules, informa-
tion about their neighbours, whether they have guests,
and what savings, jewellery, or other valuable property
they have. For this, they regularly drive around villag-
es in their vehicles, and therefore it is important for
law enforcement officers in rural areas to pay atten-
tion to unfamiliar vehicles that drive around without
a clear purpose, but systematically. Notably, as a rule,
members of criminal organisations drive rather slow-
ly to have time to obtain all the information they need.
Sometimes, they even talk to villagers to find out as
many details as possible about their potential victim(s)
or their neighbours.

Before a crime, criminals can even communicate
with the future victim of an attack. Criminals did this
in 39% of the court decisions studied. This way, they
can observe at least the person’s yard, and at most the
house itself. They start the conversation with seemingly
innocent questions: “How do I get to the next village?”,
“Who sells houses in the village?”, “Where can I buy
homemade milk?”, etc. Criminals may even simply ask
for water or certain tools to quickly fix the car. In this
way, they try to start a casual conversation, in which
they learn everything they need to know little by lit-
tle. These methods, which were recorded in the court’s
verdict, were used by the perpetrators in 16 of the
court decisions studied. For instance, in Poltava Oblast
in 2020, the leader of an organised criminal group,

! Judgement of the City of Sumy in Case No. 574/583/20. (2024, May). Retrieved from https://reyestr.court.gov.ua/Review/119150324.
2Judgement of the Burynskyi District Court of Sumy Oblast in Case No. 574/218/21. (2021, October). Retrieved from https://reyestr.court.

3 Judgement of Kovpakivskyi District Court of Sumy in Case No. 592/6091/24. (2024, April). Retrieved from https://reyestr.court.gov.ua/
*Judgement of the Kozeletskyi District Court of Chernihiv Oblast in Case No. 729/146/21. (2023, August). Retrieved from https://reyestr.
5 Judgement of the Leninskyi District Court of Poltava in Case No. 553/1632/24. (2024, June). Retrieved from https://reyestr.court.gov.ua/

¢ Judgement of the City of Sumy in Case No. 574/583/20. (2024, May). Retrieved from https://reyestr.court.gov.ua/Review/119150324.
7Judgement of the Radekhivskyi District Court of Lviv Oblast in Case No. 451/466/23. (2024, May). Retrieved from https://reyestr.court.gov.

8 Judgement of the Velykobahachanskyi District Court of Poltava Oblast in Case No. 541/531/21. (2022, December). Retrieved from https://
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organised thorough preparation for the commission of
criminal offences, and independently communicated
for a long time with the victims, selected the objects
of attack, examined the ways of access and escape,
determined the arrangement and sequence of actions
of accomplices and the cover-up of criminal activity,
constantly analysing the surrounding situation at the
crime scene, including signals from other group mem-
bers, established and analysed the presence of obsta-
cles and conditions that facilitated the commission
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of thefts and robberies’.The perpetrators may even
pose as volunteers to get into the home of a potential
victim or to ask neighbours about them. In this way,
they can find out where the most physically vulner-
able people live without being suspicious, because
volunteers are called upon to help just such people:
pensioners, people with disabilities, etc. However, no
such cases were recorded during the study. The classi-
fication of factors that influence the choice of a target
for a robbery in rural areas is presented in Figure 1.

]

u Factors J

I [

1

]
u Victim's vulnerability ‘

Availability
of valuable property
| and cash savings

D) ]
u Time of receipt of funds

[ |

0 2

Remoteness of
residence, complete lack|
of neighbours or their
absence at the time
of the robbery

Physically vulnerable
persons (elderly people,
solitary persons, persons

with disabilities, etc.)

O\ O\
Receiving a pension, Receiptof fundsfor the
wages, rent for a land sale(vehicle, livestock,
share crop)

Figure 1. Factors that influence the choice of a target for a robbery in rural areas

Source: developed by the authors of this study

When investigating such a criminal offence, it should
be remembered that in 57% of the cases examined in
this study, the fellow villagers of the robbed persons had
seen the perpetrators on several occasions. Therefore,
even if the victim(s) died in the aftermath of such an at-
tack, it does not mean that no one else in the village has
ever met the perpetrators. It is also important to note
that an organised group may not repeat the same crime
in the same village?. They may even move to another
region to reduce the probability of exposure. Howev-
er, such criminals usually do not travel too far. In other
words, they generally choose several neighbouring dis-
tricts that are relatively familiar to them, which may be
located in the same region or in several regions if they
border each other. This complicates the work of law en-
forcement agencies in investigating this type of crime.
But this does not mean that the criminal group will not
return to the village where they have already commit-
ted a robbery, especially if the village is relatively large.

In 76% of the cases studied, such crimes are seri-
al, and therefore despite the possible material costs of
such robberies, if they have started, law enforcement
officers should regularly patrol the settlements under
threat from such a criminal group, considering the geo-
graphical factor described above. That is, it is necessary
to patrol both the village where the robbery took place
and the neighbouring settlements.

Furthermore, law enforcement officers need to
bear in mind that organised criminal groups special-
ising in robberies of rural dwellings know when rural
residents receive rent for their land shares and pen-
sioners receive their pensions in 64% of the cases stud-
ied. Often, they try to organise such a robbery at a time
when the potential victim has not had time to spend the
money. Admittedly, this is not a prerequisite for com-
mitting a robbery, as the attackers may target not only
recently received funds, but also existing savings or val-
uable property (gold, equipment, orders, pearls, amber
necklaces, religious icons, etc.). Members of the organ-
ised group know that the elderly tend to save a certain
amount of money for their funerals, and therefore pen-
sioners are a priority for them as potential victims.

Thus, interviewing villagers during the inves-
tigation of such a criminal offence is a crucial step in
identifying the perpetrators. After this type of crime
is committed, regular patrolling of the streets is nec-
essary, both in the village where the criminal offence
was committed and in neighbouring settlements. The
above-mentioned preventive measures can significant-
ly reduce the number of robberies committed by or-
ganised groups against people’s homes in rural areas,
especially considering the power outages caused by the
energy crisis in the country as a result of the full-scale
armed aggression of the Russian Federation, as minimal

! Judgement of the Leninskyi District Court of Poltava in Case No. 553/1632/24. (2024, June). Retrieved from https://reyestr.court.gov.ua/

Review/119725893.

2Judgement of the Kamianets-Podilskyi City District Court of Khmelnytskyi Oblast in Case No. 676/2548/20. (2023, October). Retrieved from

https://reyestr.court.gov.ua/Review/114051539.
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lighting makes it easier for criminals to commit rob-
beries. Despite the possible additional financial costs of
such patrols, they are justified in terms of public safety,
as rural residents will even feel safer psychologically,
knowing that law enforcement officers are preventing
new robberies of people’s homes.

Discussion

Quite a few researchers have considered robberies
against homes in rural areas by organised groups in
the general context of robberies. The work of such re-
searchers constitutes a significant basis for investigat-
ing an issue that has not received sufficient attention
in the field of scientific research and requires separate
coverage. O. Ostroglyadov (2020) considered property
crimes in large cities from the victimological perspec-
tive. He stated that the study of the determinants of
victimisation of citizens is the most important way to
prevent crimes with a mercenary orientation. The re-
searcher identified the most effective ones, including
explaining to the public the characteristic psycholog-
ical aspects of the behaviour of perpetrators and vic-
tims; providing practical recommendations on ways
and options for protection of both physical and prop-
erty integrity; developing skills to recognise threaten-
ing situations; preventing recurrence of victimisation,
namely preventing new victims from being victimised.
His position on the significance of studying the victim-
hood of victims against property is also relevant. Spe-
cifically, the characteristics of the victims of robberies
committed by an organised group against the homes of
individuals in rural areas were described in this study.
Victimisation prevention is admittedly crucial, as this
study emphasises.

In their research, M. Ihsan et al. (2019) analysed the
vulnerability and victimisation of houses located in the
vicinity of settlements and considered the possibility of
using a Geographic Information System to conduct such
an analysis. This study can be used to prevent robber-
ies and assaults with intent to rob in rural areas and on
the outskirts of cities. At the same time, this study pays
insufficient attention to the characteristics of organised
groups and does not consider the specifics of individual
countries and special circumstances that may affect the
commission of robberies, and in Ukraine specifically.

R. Zaloznyi (2021) paid special attention to the
fact that forensic research of robberies (he consid-
ered robberies against drivers of motor vehicles) is
necessary to develop a methodology for investigating
a particular type of crime. This point has also been
emphasised in the present study, which highlights the
significance of law enforcement agencies knowing the
forensic features of robberies. This will help them to
investigate criminal proceedings related to this type
of crime more effectively.

In his study on the prevention of robberies commit-
ted by an organised criminal group, P. Eprintsev (2021)

noted that both the prevention and investigation of
robberies require knowledge of the specifics of the
mechanism, the way they are committed and the use
of tools, as well as the specifics of the offender’s behav-
iour at the scene of the criminal attack, and the specif-
ics of the object of the criminal attack to put forward
versions of the person who committed the attack. The
researcher proposes the revival of preventive public
associations, voluntary people’s guards, and public po-
licing stations to stimulate and develop public activity,
united by people’s desire to protect themselves from
criminal attacks, including robberies. Prevention of
criminal offences is truly crucial.

M. Dzhelilova (2023) emphasises that regional
organised crime requires increased attention, it has
specific features, extremely dangerous methods and
forms of criminal functioning, considering the specific
features of both the territorial and economic factors of
the relevant region. The researcher outlines the factors
that have the greatest impact on regional crime, such
as unemployment, income levels and their specifics in
a particular territory, urbanisation, alcoholisation of
the population in a particular area, the effectiveness of
law enforcement agencies, and the availability of penal
institutions. A. Babenko (2021) shares this opinion,
arguing that the main purpose of the criminal offence
prevention system is to exercise preventive control
over the criminological regional environment and to
influence the factors that determine not only the detec-
tion of criminal offences against property in Ukraine,
but also in its regions, and to stop those crimes that are
already at the stage of preparation. The researcher be-
lieves that a positive result of this will be a significant
reduction in the quantitative and qualitative indicators
of crimes against both persons and property, which will
guarantee a long-term stabilisation of the level of crim-
inal acts. Admittedly, crimes, including robberies, are
no less widespread and dangerous in the regions, and
therefore preventive control over the regional crime
environment is necessary and relevant.

0. Mirkovets (2020) investigated the issue of
signs and their properties of the offender’s personali-
ty, which should be studied and considered within the
framework of forensic characteristics. These charac-
teristics must include data describing the processes of
establishment and operation of the organised group.
The distribution of roles between members of an or-
ganised group is a characteristic feature of robberies.
Without consideration of the differences in the struc-
ture of organised groups, which are determined by the
focus on the territorial coverage of the territories under
their control, it is advisable to distinguish three levels
of links in them: lower (executive links); middle (organ-
isational and control links); upper (leader-organiser,
leaders). Despite the differences in the structural ar-
rangements of organised groups, which are determined
by the focus of their criminal activity and the territorial

Law Journal of the National Academy of Internal Affairs, 14(3), 9-21



coverage of the territories under their control, three
levels of links can be distinguished: lower (executive
links); middle (organisational and control links); up-
per (leader-organiser, managers). Summarising the
data of the criminal proceedings against members
of organised groups, it can be stated that senior and
partially middle-level members of the previously men-
tioned groups have criminal authority based on their
criminal activity and experience. Admittedly, these
findings of O. Mirkovets (2020) are relevant for such
type of property crime as a robbery committed by an
organised criminal group in rural areas.

N. Basarab (2022) covered the individual preven-
tive measures of the National Police of Ukraine to pre-
vent robberies. The researcher defines them as a set of
various measures based on criminological knowledge
of the characteristic anti-social traits of persons com-
mitting acquisitive violent criminal offences aimed at
prompt diagnosis and termination, and limitation of
the possibility of criminal behaviour. This researcher
is correct in arguing that persons who commit crimes
such as robbery by an organised criminal group have
characteristic antisocial traits.

Conclusions

Thus, to investigate robberies against homes commit-
ted by organised groups in rural areas, 100 decisions of
national courts from 2019 to 2024 were analysed us-
ing the Unified state register of court decisions. These
decisions were analysed, and the conclusions drawn
were substantiated and set out in this study. They are
intended to help law enforcement agencies investigate
these types of robberies more effectively in the future,
as well as to take more effective preventive measures
against such criminal offences.

Considering the nature of the crime of robbery of
homes in rural areas by an organised group, this crim-
inal offence is particularly dangerous, as it targets
particularly vulnerable groups of people. This study
emphasises that such crimes are systemic, and the
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connection between the members of the criminal group
is strong. As a rule, this type of robbery is not commit-
ted within a single village or settlement. Therefore, law
enforcement officers need to consider the geographi-
cal factor described in this study when investigating
robberies against homes in rural areas by an organ-
ised group. It should also be noted that such organised
groups usually carry out a rather long and thorough
preparatory stage before committing the robbery it-
self to obtain the necessary information to better plan
their criminal actions. In preparation for the robbery,
the offenders interact with the villagers in the village
where they plan to commit the crime. Moreover, they
can even talk to the neighbours and fellow villagers of
a potential victim. This study also suggested possible
measures that could help prevent a considerable num-
ber of robberies against homes in rural areas by an
organised group, as well as elucidated factors contrib-
uting to the commission of this type of crime and the
creation of stable organised groups with criminal goals.

In further research on this topic, it would be advis-
able to consider in greater detail and depth both the
mental and social state of individual members of an
organised group committing robberies, the victimolog-
ical characteristics of victims of robberies committed in
rural areas, and the ways and measures by which such
crimes can be prevented, thereby reducing the crime
rate in the country and regions.
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AHoTauia

AKTyanbHICTD JAOCHIPKYBaHOI TeMM HOJATAaE B TOMY, L0 B YMOBaX BOEHHOIO CTaHy 3aroCTPIOETHCS
npo6JieMa po36iHUX HAMaAiB Ha XXUTJO T'POMA/sH, 30KpeMa MOCUIIETHCA iX He6Ge3MevHiCTh YHACTiA0K
6i/bI10i WMOBIpHOCTI HasiBHOCTI B y4acHHUKIB opraHi3oBaHOi 3JI0UMHHOI IPyNH BOrHeNaslbHOI 36poi, aHbx
y MUpHUH Yac. MeTa cTaTTi noJisirajzia y BUsIBJIEHHI XapaKTepHUX pUC po36iMHUX HamaAiB Ha KUTJIO OCib y
CiJIbCBbKI MIiCLIeBOCTi, 110 BYMHSIIOTb OpPraHi30BaHi rpyny, BCTAHOBJIEHHI YMHHUKIB, SIKi BIJIMBAIOTb Ha
BUOIp 3/I0BMHUCHUKAMHU KePTBU MalOyTHbOI'O HaNa/ly, BU3HAYeHHI NPeBEHTUBHHUX 3aX0/(iB /JIsl 3MEHILEeHHS
BUMHEHHS TaKUX 3JIOYMHIB. [lJ11 BUpillleHHS 3a3HaYeHUX MUTAaHb ¥ AOCJiP)KeHHi 6yJ10 3aCTOCOBAaHO KOMILJIEKC
MeTO/iB HayKOBOIO IMi3HAHHA: CUCTEMHO-CTPYKTYPHWUM, NOPIBHAJBbHHUM, CTAaTUCTUYHUM Ta CUCTEMHHUH.
Bysio 3’sicoBaHoO, 110 XapaKTEepPHOI OCOGJIMBICTIO TaKUX HamaZiB € BUMHEHHS iX IPYNo0, KA CKIaJAEThCS
NepeBaXKHO 3 OJHOCEJIbLiB 3 BHYTPIIIHbO CTiMKUMH, TPUBAJIMMH, JOBIipUMMHU CTOCYHKaMHU, 3 TOTOBHICTIO
CHCTEMaTUYHO BYMHATH HACHJIbHMIbKI 3JI04MHM NPOTH 0ci6. IM mpuTamaHHa iepapxis Ta mifrotoBka /o
BUMHEHHS P036ilfHOr0 Hamay Ha XKUTJIO 0Ci6 y CiIbChKil MiciieBocTi. BcTaHOBJIEHO, 110 i/ Yac MiArOTOBKHU 10
BUMHEHHS P036010 /151 OTpMMaHHsA HeobxifHol iHdopMaLii 3;IOBMHUCHUKY YacTO BUBYAIOTh MAapUIPYTH CeJa,
Ji3HarTbcs iHpopMaliio Npo Horo MelKaHLiB, 00MPAOTh }KepPTBY. BOHM MOXKYTbh pO3MOBJISITH 6€310cepeHbO
3 NOTEHIiIHOI0 XKepTBOM Ta/abo ii cycizamu. ToMy onUTYBaHHSA XKUTEJIB ceJia MiJ Yac po3C/IilyBaHHS TaKoro
KpPUMiHa/JIbHOTO IPABONOPYIIEHHS € BXKJIMBUM KPOKOM /IJIs1 BUSIBJIEHHS 0COOU 3JI0BMUCHHUKIB. BcTaHOB/IEHO
YUHHUKHY, fIKi BIJIMBAIOTh HAa BUMHEHHS PO36GiMHUX HamaJiB y CiJbCbKik MicieBocTi (HasfiBHICTh LIiHHOTO
MalHa B KepTBH; BiAAaleHICTh i1 IpOoXKUBaHHS, BiICYyTHICTD CYCiZliB; NJIaHOBE BiAK/II0YEHHS eJleKTpOoeHeprii,
¢disznyHo ypassinBa ocoba To1o). I BYMHEHHS Hana/AiB Ha >KUTJIO 0Ci6 Y Ci/IbChbKil MicLieBOCTi 3JIOBMUCHUKU
00MpaITh AeKiJbKa CiJl BIIHOCHO 3HaOMUX M palOHIB, AKi MOXXyTh 3HaXOAUTHCSA K B OZHINK 06.J1acTi, Tak i
B iHIIIH, 3 IKOI0 MEXYIOTh. 3ayBa)KeHO, 110 Lie YCKJIaJHI0E POGOTY NPAaBOOXOPOHHUX OpPraHiB y po3c/ijyBaHHi
TAaKOro TUIY 3JI0YMHIB. [IpakTH4YHa LIHHICTE AOCJI[PKEHHA MOJIAraE y BpaxyBaHHI MPaBOOXOPOHLUSAMHU
TEOPETUYHUX pe3y/bTaTiB LbOr0 JOCTI/PKEHHS II0J0 BIUJIMBY Ha BHUOIp 3710BMHCHUKAaMHM >XePTBU Ta
BCTAaHOBJIEHUX XapaKTePHUX 0COOJIMBOCTEH, siKi MpUTaMaHHi TaKUM po360sM

Kniouosi cnosa:

3JIOYMHU NPOTHU BJIACHOCTI; OpraHi3oBaHa 3JIOYMHHA Tpyla; IJIaHYBaHHA 3JIOYMHY; NOTEHIIHA XKepTBa;
YUHHUKHU BYMHEHHS KPUMIiHa/JIbHOTO PaBONOPYIIEHHS
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Abstract

Therelevance of this study lies in the need to improve the legal mechanisms for combating gender-based violence
against the background of the increasing number of military conflicts in the world, which create favourable
conditions for the latter. The purpose of this study was to analyse the regulatory provisions of international
legislation and the practices of certain European countries in preventing manifestations of hatred based on
sex and gender and combating domestic violence through criminal law measures. It was stated that legal
standards defined by the regulations of international organisations, international treaties, and conventions
underlie national and regional standards for combating domestic and gender-based violence. International
legal principles of gender equality are defined by the regulatory framework of the United Nations, the Council
of Europe, the European Union, and the Organisation for Security and Cooperation in Europe, and other global
and European organisations. Human rights provisions recognised by the member states of these organisations
through bilateral and multilateral treaties and implemented through ratification are the basis for the formation
of national internal standards of the rights of women, children, and persons of all genders. The study concluded
that national standards for guaranteeing and protecting human rights in the field of gender equality constitute
an implementation of international standards and pan-European provisions, and their implementation
in Ukrainian legislation can ensure sufficiently complete and effective implementation of legal measures to
combat domestic and gender-based violence. The ideas formulated in this study are aimed at finding more
effective criminal law means in lawmaking and law enforcement activities
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Introduction

According to the latest report published by the Interna-
tional Institute for Strategic Studies in London (2023),
there are 137 active military conflicts in the world. One
of the largest and longest-lasting is the military con-
flict in Ukraine, which has been suffering from Russia’s
armed aggression since 2014, fighting for the sover-
eignty of the state and the freedom of Ukrainians. At the
same time, along with the urgent problems of ensuring
defence capability and protecting national sovereignty,
the task of protecting human rights, ensuring rights for
every person regardless of gender, guaranteeing equal
opportunities for women’s participation in all spheres
of public and private life, including through the applica-
tion of criminal law measures, is critical for the Ukrain-
ian state. The war, internal displacement of numerous
citizens, as well as the migration of millions of people
around the world, mostly women and children, to the
European Union, have provoked a considerable number
of cases of gender-based violence in its most grave and
dangerous manifestations. Among other things, an ex-
tremely sensitive issue has arisen of combating domes-
tic violence, manifestations of cruelty towards children
and women.

In legal science, considerable attention is paid to
the establishment and development of international
legal standards and national legal systems for respond-
ing to the phenomena of domestic and gender-based
violence, which are perceived as negative in the public
eye. Scientists analyse all possible means of prevention
and counteraction consolidated in various sectors and
institutions of the legal systems of individual countries.
Thus, M. Naumenko (2023) addressed the issues of
civil law protection of persons from domestic violence,
N. Gridina (2020) focused on the problem of combating
gender-based violence in terms of administrative legal
regulation. 0. Dmytrashchuk (2021) chose the prob-
lematic of preventing domestic violence by the National
Police of Ukraine as an area of scientific research. Ana-
lysing the state and legal aspect of preventing domestic
violence, O. Yevdokimova (2021) states that in Ukraine,
the system of state protection of human rights and free-
doms requires regulation and implementation of effec-
tive mechanisms, which can be fully agreed with.

In researching the practices of criminal law coun-
teraction to gender-based violence and domestic vi-
olence, lawyers see a special role for further imple-
mentation of international legal standards. Therewith,
0. Stepanenko et al. (2023) addressed the desirable
areas for further development of international legal
regulation of such counteraction both in Ukraine and
in other countries. M. Bakayim (2021) shares an anal-
ogous opinion, emphasising the significance of consid-
ering international standards and foreign practices in
combating domestic violence.

A prominent place in theoretical studies is occupied
by the significance of the European Court of Human
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Rights judgments in ensuring international standards
for combatingvarious manifestations of violence. Specif-
ically, supporting the unity of international law in com-
bating domesticviolence, E.Demir (2021) addressed the
increasing role of the European Court of Human Rights,
which expands the possibility of protecting victims of
domestic violence. V. Blaker Strand (2020) expressed
an analogous position, emphasising the importance of
integrating the regulatory framework of the European
Court into the provisions of the European Convention
on Human Rights. And such opinions are quite fair.

Researchers of the areas of legal counteraction to
domestic and gender-based violence in the national
criminal legislation of individual states also stress the
issues of lawmaking and law enforcement that are im-
portant for analysis. Specifically, according to A-K. Wolf
& M. Werner (2021), international and European con-
ventions and treaties are important in shaping German
criminal law aimed at protecting the rights of victims
of gender-based sexual violence and domestic violence.
However, not all problems have been overcome yet and
the current German legislation does not fully follow in-
ternational standards. Notably, analogous problematic
provisionsare inherentin Ukrainian criminallegislation.

Along with the analysis of international human
rights law in general, the research of legal scholars is
devoted to a wide range of issues, which are significant
in terms of content and areas of regulation. Therewith,
researchers analyse the national legislation of many
countries that regulates criminal law measures to com-
bat domestic and gender-based violence, addressing
the need for legal protection of victims of violence.
Thus, along with the opportunities offered by the intro-
duction of criminal law measures and their undoubted
demand, C. Barrington et al. (2022) note the desire of
states to overcome economic insecurity as one of the
ways to prevent violence against women. Considering
the problem of protecting children as victims of domes-
tic violence, I. Ismaidar & R. Rahmayanti (2023) point
to the mandatory combination of legal, including crim-
inal law, and social measures to counteract such vio-
lence. Particular attention is drawn to the significance
of providing medical care and shelter, while respecting
the confidentiality of the victim's identity.

The diversity of these areas of research and the the-
oretical provisions formulated by both domestic and
foreign lawyers indicates the importance of the issues
raised and confirm the need for further investigation on
ways to counter domestic and gender-based violence.
Despite the considerable number of theoretical studies
and scientific publications devoted to the development
of ways and forms of implementation of international
legal standards, this issue requires priority attention
of domestic lawyers. More efforts should be made to
scientifically analyse the theoretical and practical fac-
tors that will contribute to the wider implementation
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of both these standards and the positive experience of
many countries in reducing the impact of domestic and
gender-based violence on society in Ukraine.

The purpose of this publication was to analyse
the problematic issues of implementation of interna-
tional legal standards and to consider the practices of
other countries in lawmaking in combating domestic
and gender-based violence, with the subsequent for-
mation of theoretically substantiated conclusions and
recommendations for improving the current criminal
legislation, the provisions of which prescribe liability
for domestic violence and dangerous manifestations of
gender-based violence.

Materials and Methods

To fulfil the purpose and solve the stated tasks, consid-
ering the specifics of the subject under study, the fol-
lowing methods were employed: terminological, sys-
temic-structural, formal-logical, and comparative. The
terms “domestic violence” and “gender-based violence”
were studied using the terminological method. The sys-
temic-structural method allowed for a comprehensive
theoretical analysis of the legal acts of international
law, Ukrainian legislation, and national legislation of a
series of other countries for the purpose of consistent
systematisation of such standards and legislative in-
novations. Using the formal-logical method, the study
described the specific features of formation of crimi-
nal law provisions regulating liability for domestic and
gender-based violence in the Criminal Code of Ukraine
(the CCU). The chosen methods created the basis for
a comprehensive, logically structured analysis of the
socially dangerous phenomenon of gender-based and
domestic violence in terms of social response and de-
terrence by legal means.

Thetheoretical framework of this study included the
findings of researchers and lawyers from Ukraine and a
series of other countries. In preparing this study, the pro-
visions of legislative acts were used - criminal law provi-
sions that prescribe liability for gender-based violence,
domestic violence in Article 126-1 of the CCU? Laws of
Ukraine “On Ensuring Equal Rights and Opportunities
for Women and Men”3; “On Principles of Preventing and
Combating Discrimination in Ukraine”*; Law of Ukraine
No. 2227-VIII dated 6 December 2017%; Law of Ukraine
No. 2229-VIII® as well as a series of other regulations.

2 Ibidem, 2001.
zakon.rada.gov.ua/laws/show/2866-15#Text.

from https://zakon.rada.gov.ua/laws/show/2866-15#Text.

gov.ua/laws/show/2229-19.

Based on the results of the study of these legis-
lative acts, the study concludes that the above-men-
tioned regulations adopted over a period of almost
two decades reflect the stages of a consistent legisla-
tive process of implementing international norms of
human rights and freedoms protection into the nation-
al legal system of Ukraine. Their provisions provided
legal regulation for the country’s state policy on ensur-
ing equality between women and men in all spheres
of political, social and economic life, preventing and
combating gender-based violence, and countering any
form of gender discrimination.

Results and Discussion

Gender-based violence is widespread in the world in
its various forms. In Ukraine, an analogous tendency to
commit such dangerous acts is observed. In 2023, the
National Police of Ukraine received more than 291,000
reports of domestic violence. The number of criminal
proceedings opened over these facts was almost twice
as high as in 2022 (Department of Communication of
the Ministry of Internal Affairs of Ukraine, 2023). Ac-
cording to the Ministry of Health, in 2023, 18% of wom-
en and girls aged 15 to 49 in Ukraine experienced in-
timate partner violence (All-Ukrainian action..., 2023).
The considerable social danger of this phenomenon is
also evidenced by the number of people convicted by
Ukrainian courts for domestic violence. While in 2019
courts considered 227 proceedings with convictions
for domestic violence, in 2023 the number of people
found guilty was 1,537. In 2024, 138,745 offenders
were brought to administrative responsibility under
Article 173-2 of the Code of Ukraine on Administra-
tive Offences’ (Judicial power of Ukraine, 2024). In
2020, 96,257 people in this category were identified,
in 2021 - 104,928, which indicates a steady upward
trend in recorded cases of domestic violence. There-
with, these data do not fully reflect the negative trends
in domestic violence due to the impossibility of suffi-
ciently recording socially dangerous manifestations
of violence in the frontline and temporarily occupied
territories, as noted by researchers at the JurFem Ana-
lytical Centre (2022).

It is fair to say that the current state policy of
Ukraine in the field of prevention and containment of
domestic and gender-based violence is characterised

! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3 Law of Ukraine No. 2866-1V “On Ensuring Equal Rights and Opportunities for Women and Men”. (2005, September). Retrieved from https://
* Law of Ukraine No. 5207-VI “On Principles of Prevention and Counteraction of Discrimination in Ukraine”. (2012, September). Retrieved
5 Law of Ukraine No. 2227-VIII “On Amendments to the Criminal and Criminal Procedural Codes of Ukraine for the Purpose of Implementing
the Provisions of the Council of Europe Convention on the Prevention of Violence Against Women and Domestic Violence and Combating
These Phenomena”. (2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2227-19.

¢ Law of Ukraine No. 2229-VIII “On Prevention and Combating Domestic Violence”. (2017, December). Retrieved from https://zakon.rada.

7 Code of Ukraine on Administrative Offences. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/show/80731-10#Text.
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by constant innovations and implementation of the
most effective programmes and measures. The country
has created a multidisciplinary legislative framework
focused on this task, and the development of a system
for the prevention of gender-based and domestic vio-
lence is based on international standards and interna-
tional practices.

Ensuring gender equality through counteracting
such forms of violence as domestic and gender-based
violence is a vital area of Ukraine’s state policy in its
development for a significant period!. Furthermore, it
is necessary and crucial to implement state response
measures to protect the rights and interests of vic-
tims of domestic violence and gender-based violence
(GBV). The state aims to develop and implement a pro-
gramme of social and legal response to domestic or
gender-based violence to prevent and counteract these
phenomena?.

The process of implementing the principle of gen-
der equality in international law was initiated by the
UN Charter, which, among other fundamental prin-
ciples, proclaimed the equality of men and women,
stressing that there should be no restrictions on the
rights of women and men to take part in the activities
of all organs and structures of the UN itself®. The prin-
ciple of equality between men and women was further
developed in the International Covenant on Civil and
Political Rights and the International Covenant on So-
cial, Economic and Cultural Rights of 1966*, as well
as in other fundamental regulations of international
law. International legal standards for combating do-
mestic and gender-based violence have been further

show/728-2018-%D1%80#Text.

show/995_042#Text.
ips.ligazakon.net/document/MU79K04R.
rada.gov.ua/laws/show/995_507#Text.

rezolyuciya-radi-bezpeki-oon-1325.

from https://zakon.rada.gov.ua/laws/show/995_794#Text.

publications/MDGs%Z20Ukraine/202010/2020ukr.

ips.ligazakon.net/document/MU79K04R.
rada.gov.ua/laws/show/995_507#Text.
documents/show/165261-165261.

laws/show/995_004#Text.
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implemented through the adoption of a considerable
number of regulations aimed at combating violence
against women specifically. Such is the 1979 UN Con-
vention on the Elimination of All Forms of Discrimina-
tion against Women?®, the 1995 Beijing Declaration and
Platform for Action®, the Resolution 1325, adopted by
the Security Council on October 31, 2000 and a series
of others”®%1%11 Each of these documents emphasis-
es the critical and urgent dangers of discrimination
based on sex and gender. Thus, it is emphasised that
countries have obligations to take the necessary meas-
ures to eliminate discriminatory phenomena, any re-
strictions based on gender, and equality of women in
political, economic, social, and other spheres of public
life'?; to introduce the concept of gender equality at
the legislative level'3. The UN Declaration on the Elim-
ination of Violence against Women, adopted in 19931,
which, among other provisions, recognises that such
violence is a powerful social factor that helps to keep
women in a subordinate position compared to men.
At the same time, it records the intensification of
discriminatory processes in the societies of different
countries through the introduction of legislative regu-
lations and social norms.

The Council of Europe also carries out quite effec-
tive work in the field of human rights protection, gen-
der equality, empowerment, and protection of women’s
interests, which has resulted in the adoption of a con-
siderable number of regulations in EU member states
and beyond. The European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms?®, as
well as the European Social Charter?¢, the Declaration

! Decree of the President of Ukraine No. 722/2019 “On the Goals of Sustainable Development of Ukraine for the Period Until 2030”. (2019,
September). Retrieved from https://www.president.gov.ua/documents/7222019-29825.

2 Decree of the Cabinet of Ministers of Ukraine No. 728 “The Concept of the State Social Program for the Prevention and Counteraction of
Domestic Violence and Gender-Based Violence for the Period Until 2025”. (2018, October). Retrieved from https://zakon.rada.gov.ua/laws/

3 United Nations Charter. (1945, June). Retrieved from https://www.un.org/ru/about-us/un-charter/full-text.
*International Covenant on Social, Economic and Cultural Rights. (1966, December). Retrieved from https://zakon.rada.gov.ua/laws/

% United Nations Convention on the Elimination of All Forms of Discrimination against Women. (1979, December). Retrieved from https://
¢ Beijing Declaration. Adopted at the Fourth World Conference on the Status of Women. (1995, September). Retrieved from https://zakon.
7 Resolution of Security Council No. 1325 “Women, Peace, Security”. (2000, October). Retrieved from https://nssu.gov.ua/genderna-rivnist/

8 Resolution of Security Council No. 1820. (2008, June). Retrieved from https://regulation.gov.ua/documents/id72982 /goals.
? Optional Protocol to the 1999 Convention on the Elimination of All Forms of Discrimination against Women. (1999, October). Retrieved

12 United Nations Millennium Declaration. (2000, September). Retrieved from https://www.undp.org/sites/g/files/zskgke326/files/
11 United Nations General Assembly Resolution No. 70/1 “Transforming our world: The 2030 Agenda for Sustainable Development”. (2015,
September). Retrieved from https://ips.ligazakon.net/document/MU15167.

12 United Nations Convention on the Elimination of All Forms of Discrimination against Women. (1979, December). Retrieved from https://
13 Beijing Declaration. Adopted at the Fourth World Conference on the Status of Women. (1995, September). Retrieved from https://zakon.
1*The Declaration on the Elimination of Violence Against Women. (1993, December). Retrieved from https://zakononline.com.ua/

15 Convention on the Protection of Human Rights and Fundamental Freedoms. (1950, November). Retrieved from https://zakon.rada.gov.ua/

6 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.
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on Equality between Women and Men' and a series of
others can be considered the fundamental regulatory
document of the Council of Europe that laid the founda-
tion for legal and social standards of equality.

The Committee of Ministers and the Parliamenta-
ry Assembly of the Council of Europe have developed
and adopted numerous conventions and recommen-
dations that promote the implementation of gender
equality standards in Europe. Thanks to the imple-
mentation of these documents in the national legis-
lation of European countries, including Ukraine, they
help to combat domestic and gender-based violence.
The concepts were gradually formed, the content of
socially dangerous manifestations was defined, spe-
cifically, the terms “violence against women”, “gen-
der-based violence”, “sex-based violence” were legis-
latively consolidated, while at the same time the above
terms were distinguished.

At the same time, despite certain shortcomings
in the existing legislation, specifically criminal law,
Ukraine has built a fairly effective and comprehensive
system of legal regulation of social relations in the area
of ensuring equal rights and freedoms of Ukrainians
regardless of sex and gender. It includes a set of inter-
related and interconnected legislative provisions that
are intended to ensure the effectiveness of state and
social institutions and to fill it with binding regulations
and measures of legal responsibility. The structure of
the regulatory framework is based on the fundamental
principles of equality of rights, freedoms, and oppor-
tunities, without any preferences, exclusions, or re-
strictions based on sex or gender. Equality of men and
women in the political, economic, social, and cultural
spheres of public life is guaranteed by Article 24 of the
Constitution of Ukraine?.

The practical implementation of these principles
is ensured by the adoption of the above-mentioned
laws of Ukraine. The basic provisions of the Council of
Europe Convention on preventing and combating vio-
lence against women and domestic violence (Istanbul
Convention of 2017%) were implemented by the Law of
Ukraine No. 2227-VIII*. Each of the laws consistently
provides legal regulation and characterisation of such
socially dangerous phenomena as discrimination and
its various manifestations, gender-based discrimination

https://zakon.rada.gov.ua/laws/show/994_903#Text.

https://zakon.rada.gov.ua/laws/show/994_001-11#Text.

5Ibidem, 2017.

7 Ibidem, 2001.

rezolyuciya-radi-bezpeki-oon-1325.

and violence, sexual harassment, and domestic vio-
lence. Thus, to implement international legal provi-
sions, the Law of Ukraine No. 2227-VIII dated 6 De-
cember 2017° amended a series of articles of the
Criminal Code of Ukraine regulating liability for crim-
inal offences against human life and health, as well as
against sexual freedom and sexual inviolability. This
law criminalises the manifestations of such socially
dangerous phenomena as domestic violence and co-
ercion into marriage (Articles 126-1 and 151-2 of the
CCU)®. In addition, to prevent and counteract possible
forms of violence in the family and kinship circle, in-
cluding gender-based violence, all forms of violence
against women, the CCU’ has been supplemented
with provisions on the implementation of restrictive
measures against perpetrators of domestic violence,
as well as criminal liability for failure to comply with
restrictive measures, restrictive orders, or failure to
complete a programme for offenders.

Furthermore, legislators in Ukraine are focusing on
the implementation of a series of other crucial interna-
tional legal acts, such as UN Security Council Resolution
1325 on Women, Peace, and Security, based on which
the National Action Plan was developed and approved?.
The document sets out to protect citizens from any
form of violence and discrimination based on gender,
and to ensure effective social and legal practices to pre-
vent domestic and gender-based violence. The decision
taken by Ukrainian legislators to introduce the National
Plan, as well as a considerable number of others, clearly
confirm the practice of interpenetration of various el-
ements of the criminal legal system of Ukraine and its
supplementation with provisions and requirements of
international legal standards, as well as the practices of
lawmaking in other countries.

Along with the analysis of international legislation,
the provisions of which have created the basis for the
implementation of an effective domestic system of leg-
islative provisions to combat gender-based and domes-
tic violence, it is necessary to investigate the terms used
to describe these socially dangerous phenomena. The
definition, characterisation, and interpretation of the
terms “gender-based violence” and “domestic violence”
according to international standards and in their regu-
latory descriptions deserve theoretical reflection. The

! Declaration of the Committee of Ministers of the Council of Europe on the Equality of Women and Men. (1988, November). Retrieved from

% Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/.
3 Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. (2022, June). Retrieved from

* Law of Ukraine No. 2227-VIII “On Amendments to the Criminal and Criminal Procedural Codes of Ukraine for the Purpose of Implementing
the Provisions of the Council of Europe Convention on the Prevention of Violence Against Women and Domestic Violence and Combating
these Phenomena”. (2017, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2227-19.

¢ Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

8 Resolution of Security Council No. 1325 “Women, Peace, Security”. (2000, October). Retrieved from https://nssu.gov.ua/genderna-rivnist/
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Council of Europe Convention (Istanbul Convention)?
identifies the following forms of violence against wom-
en: domestic violence, various forms of sexual violence,
rape, and forced marriage. This Convention has become
the basis for criminalising a series of socially dangerous
acts that are manifestations of gender-based violence.
Gender-based violence is also defined in the Guidelines
for Integrating Gender-Based Violence Interventions in
Humanitarian Action (Inter-Agency Standing Commit-
tee, 2015).

In describing gender-based violence, researchers
refer to the concepts prescribed in the above-men-
tioned international regulatory documents and scien-
tific publications. Lawyers in Ukraine have analysed the
content and features of the legal concepts of “domestic
violence” and “gender-based violence”. M. Kachyns-
ka (2020) points out that gender-based violence is any
form of violence that is motivated and conditioned by
the interpersonal relations between men and wom-
en based on their gender. O. Dudorov & M. Havro-
nyuk (2019) define this type of violence through such
types of its manifestations as domestic violence, rape,
sexual harassment. It is worth supporting the opinion
of M. Repan & L. Panchenko (2022) that in defining the
content of this violence, it is necessary to speak of vio-
lence as violence committed against a person because
of their gender. Admittedly, gender-based violence is
manifested in the offender’s socially dangerous behav-
iour towards persons of a different gender or gender
identity from the offender. T. Pertseva et al. (2021) offer
a description of the content of psychological violence as
a sign of domestic violence. The researchers consider
threats of non-physical punishment, humiliation of hu-
man dignity, and deliberate devaluation of the victim’s
role and place in the relationship with the abuser to be
its most common manifestations. Therewith, research-
ers suggest that psychological violence is more common
in the behaviour of women, who in such circumstances
act as abusers towards their husbands, partners, and
children, parents, and other family members.

While not defining a generalised concept or char-
acterisation of the phenomenon, the Council of Europe
Convention on preventing and combating violence
against women and domestic violence (Istanbul Con-
vention)? lists a variety of dangerous acts that can be
considered forms of gender-based violence in their
various manifestations. The articles of the Convention
define them in general terms as: physical violence;

https://zakon.rada.gov.ua/laws/show/994_001-11#Text.
2 Ibidem, 2022.

zakon.rada.gov.ua/laws/show/2866-15#Text.

https://zakon.rada.gov.ua/laws/show/994_001-11#Text.
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psychological; sexual; economic; and domestic vio-
lence. In different circumstances, and in different ways,
gender-based violence is fulfilled through the commis-
sion of socially dangerous acts, which are formalised as
follows: persecution; rape; sexual harassment; female
genital mutilation; forced sterilisation; forced abortion;
forced marriage. Cases of sexual harassment, when
committed through threats or intimidation, can also be
considered a manifestation of gender-based violence?.

According to the results of the study of concrete ar-
eas of Ukrainian law enforcement and their compliance
with international and European legal standards for
combating these types of violence, it should be noted
that there is no such term as “gender-based violence” in
the criminal legislation of Ukraine. The terms “domes-
tic violence”, “family violence”, and “sex-based violence”
are used in criminal law. Also, the terms “physical and
mental violence” are commonly used. With the supple-
mentation of the Code of Ukraine on Administrative Of-
fences with norms in Parts 1.15, 39-1 and 173-2, the
term “gender-based violence” was introduced into the
legal vocabulary*.

Most of the acts mentioned in the Istanbul Conven-
tion are criminalised by Ukrainian criminal legislation.
Thus, the consolidation of coercion to marry in Arti-
cle 151-2 of the CCU® as an independent component
of coercion to marry, as well as a series of others, is
the result of the implementation of the provisions of
Council of Europe Convention No. 2319-IX of 2022°.
Furthermore, the Convention addresses the prevalence
in different countries of such a socially dangerous phe-
nomenon as forced marriage, which is primarily associ-
ated with discriminatory attitudes towards women and
disregard for women'’s interests and rights in society.
G.G. Zhukovska et al. (2020) highlighted coercion into
marriage and marital relations, including deprivation
of liberty in the family in the content of gender-based
violence, considering women as victims of such coer-
cion. Along with the significance of legal measures to
counteract any form of gender-based violence, the re-
searchers also point to the urgent need to build public
rejection of violent models of family and cohabitation
relationships. 1. Vasylkivska (2022) considers such
negative socially dangerous phenomena as gender ine-
quality and gender discrimination as the basis for gen-
der-based violence, specifically, forced marriage.

Gender-based violence is counteracted by imple-
menting a system of necessary preventive measures

! Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. (2022, June). Retrieved from

3 Law of Ukraine No. 2866-1V “On Ensuring Equal Rights and Opportunities for Women and Men”. (2005, September). Retrieved from https://

*Law of Ukraine No. 1604-1X “On Amendments to the Code of Ukraine on Administrative Offenses Regarding Strengthening Liability for
Domestic Violence and Gender-Based Violence”. (2021, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1604-20#Text.

® Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

¢ Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence. (2022, June). Retrieved from
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that have been defined in the legislation of a series of
European countries and Ukraine. States are looking for
their own ways to minimise the negative impact of var-
ious manifestations of gender-based and domestic vio-
lence on society. And these innovations are becoming
the subject of scientific research. Thus, O. Dmytrash-
chuk (2020) addressed the introduction of a rule on the
right of Austrian law enforcement officers to forcibly
evict offenders from their place of residence together
with victims of violence, and to impose a ban on ap-
proaching this place. L. Ostapchuk (2023) noted that
Belgian legislation prescribes a temporary ban on the
abuser’s residence in the same apartment as the victim
of domestic violence as a restrictive measure, which
justifiably results in the need to implement the positive
practices of other countries in Ukrainian legislation and
law enforcement practice. It is worth agreeing with the
opinion of U. Mytnyk (2019), 0. Lomakina (2020), V. La-
dychenko et al. (2021) that the practices of countering
legal measures, introduction of restrictive measures in
the legislation of the United Kingdom, Greece, Spain,
Germany, the Republic of Poland, and other European
countries is also interesting for legislators and law en-
forcement agencies of Ukraine.

At the beginning of the first decade of the 21 cen-
tury, a series of European countries introduced qualita-
tive innovations in legislation aimed at ensuring gender
equality and protecting women'’s rights from all forms
of discrimination. These are the amendments to the leg-
islation of the Republic of Lithuania that have been in-
troduced to implement the above principle. Thus, a new
wording of the Law of the Republic of Lithuania “On
Equal Opportunities” was adopted’. And changes and
amendments to it continue to be introduced constantly.

The process of lawmaking is tireless. At any stage
of development of social processes, there is both crim-
inalisation and decriminalisation of various phenom-
ena and acts, which is determined by the dynamics
of socially dangerous acts and the intensity of their
occurrence in the behaviour of citizens. The team of
lawyers who worked on the draft of the new Crim-
inal Code of Ukraine (Draft of the new Criminal Code
of Ukraine, 2024) proposes to transfer concrete crim-
inal offences from the current CCU to the future one,
which prescribe liability for various manifestations of
gender-based violence. These are, specifically, the pro-
posed Article 4.5.4. Rape, 4.5.5. Acts of a sexual nature
without sexual penetration, 4.6.4. Domestic violence. A
new interpretation of the criminal offence is proposed
by Article 4.5.7. of the Draft “Inducement of a child aged
14 to 18 to engage in sexual activity with a third party”.

The provision proposed in the Draft Criminal Code
on liability for “forcing or inducing a woman to remove
or mutilate her genitals” (Article 4.5.9 of the Draft CCU)
may be an innovation for the criminal legislation of
Ukraine. This innovation raises a lot of questions. Thus,
criminalised dangerous conduct is quite common in
certain countries and among some peoples. This prac-
tice is mainly recorded in the countries of the African
continent. However, it is necessary to answer the ques-
tion of whether these phenomena are relevant or wide-
spread in Ukrainian society. There are no such cases
in the culture of Ukrainian society or in the worldview
of Ukrainians, which calls into question the appropri-
ateness of this rule. On the contrary, there are grounds
to state that the proposed criminalisation of this act
cannot be considered a positive step in ensuring effec-
tive counteraction to gender-based violence, as not all
forms of such violence prescribed in international legal
acts require criminalisation in Ukrainian legislation.

It is also important to address the shortcomings of
lawmaking practice that can be observed in the work of
Ukrainian legislators. An example of such a shortcom-
ing is the merely partial resolution of the issue of imple-
menting the recommendations made on 2 June 2017 by
the European Commission against Racism and Intol-
erance (ECRI). In its recommendations, the ECRI sug-
gested that Ukraine should include in the CCU, as an
aggravating circumstance, the motive for committing
an unlawful act related to a person’s sexual orienta-
tion or gender identity (Conclusions of the Commission
against Racism..., 2020). On 2 June 2020, the ECRI stat-
ed that the CCU? does not contain provisions that would
establish liability for incitement to hatred or violence
motivated by intolerance of a person’s sexual orienta-
tion or gender identity.

Admittedly, Item 3 of Part 1 of Article 67 of the CCU?
recognises the commission of a criminal offence on the
grounds of sexuality as an aggravating circumstance.
This is the only circumstance in the article of the Gener-
al Part of the CCU that can be considered as indicating
the commission of an unlawful act because of a person’s
gender, and thus increases criminal liability. However, it
cannot be argued that there is no other legal protection
for a person based on their sexual orientation or gender
identity in the CCU. And the opinion of the researcher
L. Matveeva (2020), who believes that the Ukrainian
legislator has ignored the above recommendations of
the European Commission, is only partially agreed with.

To confirm this opinion, it is worth referring to a
series of articles of the Special Part of the CCU. Thus,
Part 2 of Article 127 of the CCU* refers to torture

! Law of the Republic of Lithuania No. VIII-947 “On Equal Opportunities for Women and Men”. (1998, December). Retrieved from https://e-
seimas.Irs.It/portal/legalAct/1t/TAD/488fe061a7c611e59010bea026bdb259#:~:text=Article%201.&text=0f%20the%20Law-,1.,t0%20

marital%200r%?20family%20status.

2 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

3 Ibidem, 2001.
*Ibidem, 2001.
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committed for the purpose of discrimination. The pro-
vision singles out the commission of such an act for
reasons of racial, national, or religious intolerance®.
The norm does not include other motives or disclo-
sure of motivation based on affiliation, specifically,
gender or sexual orientation. At the same time, the
content of motivation on the grounds of discrimina-
tion involves any form or method of restricting human
rights, freedoms, and opportunities, including on the
grounds of sex, sexual orientation, or gender identity.
Criminal liability for discriminatory acts can be dis-
cussed in the context of the norm that defines liability
for violation of equality of citizens based on their race,
nationality, region, religious beliefs, disability, and
other characteristics. Part 1 of Article 161 of the CCU?
describes various forms of restriction of rights, as well
as different privileges based on gender and, what is
notable, on other grounds, as a sign of the objective
side of this criminal offence. The content of such signs
that lead to any restriction of the rights, freedoms, or
interests of a person based on their sexual orientation
or gender identity may constitute the offences under
consideration.

Researchers’ remarks are also observed in the
analysis of domestic violence in terms of the charac-
teristics of the criminal offence. Thus, V. Melyankov &
G. Usatiy (2020) believe that domestic violence, when
committed through economic violence, cannot in all
cases be classified as criminal offences that infringe
on the life and integrity of a person. At the same time,
they propose criminalising domestic violence as an in-
dependent criminal offence when committed against a
child. While there is some support for the legal opin-
ion that the victim of violence should be defined as an
object of economic interest, the proposal to include an
independent offence in the CCU cannot be supported.
This legislative innovation seems unnecessary and in-
sufficiently substantiated. It would be more logical and
necessary to add a qualifying feature to Article 126-1 of
the CCU - commission of an act against a child. It would
be appropriate to supplement this article with Part 2 -
“Domestic violence against a minor under the age of 14
to 18” and Part 3 - “Domestic violence against a minor
under the age of 14",

Thus, the analysis of international legal acts shows
their significant impact on determining the vectors of
legal policy in Ukraine to achieve the goal of gender
equality, on the formation of legal standards in lawmak-
ing and law enforcement to effectively combat domestic
and gender-based violence. A comparison of the legis-
lative provisions of Ukraine and some European coun-
tries on the prevention of domestic violence shows that
Ukrainian legislators have successfully implemented
criminal law measures.

Vartyletska & Shapovalova |G

Conclusions

The results of the analysis of international legal acts,
certain acts of legislation of European countries, and
provisions of Ukrainian legislation on preventing and
combating gender-based and domestic violence allow
concluding that this task stays one of the critical ones
in Ukraine today. The state policy in the field of com-
bating the social phenomenon of domestic violence is
implemented through the introduction of legislative
provisions and regulatory requirements to overcome
social problems that give rise to domestic and gen-
der-based violence. One of the key objectives of such a
policy is to introduce effective criminal and other types
of legal liability, apply restrictive measures, restraining
orders, and develop effective programmes for offend-
ers. The implementation of these areas of state poli-
cy is ensured by the implementation of international
legislation, the adoption of positive foreign practices
through the development by Ukrainian legislators and
the use by Ukrainian law enforcement officers of the
most effective and efficient legal measures and social
and public influence. Legal response measures play
an essential role in the implementation of the mod-
ern paradigm of combating gender-based and domes-
tic violence. The most repressive among them are the
measures of criminal legal influence provided for in
the norms of both the General and Special Parts of the
Criminal Code of Ukraine.

A comparison of the legislation of Ukraine and a
series of European countries on the prevention of do-
mestic violence suggests that Ukrainian legislators
have a positive practice of implementing regulatory
measures of a criminal law nature, restrictive civil law
orders, and social programmes for offenders. It is note-
worthy that the criminal legislation of Ukraine includes
a series of restrictive measures for perpetrators of
domestic violence, which are analogous to the special
measures to combat domestic violence widely used in
European countries, such as a ban on cohabitation in
places where victims of domestic violence are staying;
a ban on approaching the victims within a controlled
distance, as well as a ban on any form of communica-
tion (correspondence, telephone calls, and other means
of establishing contact), etc. It was stated that an ef-
fective measure to prevent domestic violence in most
European countries is the application of restrictive
measures against the offender, specifically, the forced
removal of the offender from the victims’ place of resi-
dence, a ban on communication, and the establishment
of any contact between the offender and the victims.

The scientific analysis of the legal means of eradi-
cating gender-based and domestic violence in terms of
implementation of international legal standards and in-
troduction of modern European practices in overcoming

I ! Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.

2 Ibidem, 2001.
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these socially negative phenomena confirms the need  Ukrainian legislators and lawyers of other European
for prompt improvement of the provisions of Ukrainian  countries for ways to overcome the socially dangerous
criminal legislation regulating liability for domestic vi-  phenomena highlighted above.

olence and gender-based violence, which will facilitate

their effective and efficient application in law enforce-
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AHoTauia

AKTyanbHICTb AOCJiPKEHHsI MOJIATAE B HEOOXIZAHOCTI BJOCKOHAJ/IEHHsI IMPAaBOBUX MeXaHi3MiB 60pOThHOU 3
reH/IepHO 3YMOBJIEHHM HAaCUJIbCTBOM Ha TJIi 36i/blIeHHs KiJIbKOCTi BiHCbKOBHUX KOHQJIIKTIB y CBITi, 110
CTBOPIOIOTDb CIPUSATJIMBI yMOBH /151 OCTAaHHbOTO. MeTa cTaTTi - 3AiiCHeHHS aHa/1i3y HOpPMaTHUBHUX M0JIOXKEHb
MiXKHApOJHOTO 3aKOHO/ABCTBA, JJOCBi/ly OKpeMHUX EBPONENChKUX KpaiH i3 3armo6iraHHs BUsiBaM HEHABUCTI 3a
O03HaKaMH CTaTi ¥ resjepa, NpoTu/ii JOMallHbOMY HACHJbCTBY i3 3aCTOCYBaHHSAM 3aXOAiB KpUMiHaJIbHO-
MpaBOBOr0 XapakTepy. ByJo KOHCTaTOBaHO, 1[0 MpPaBOBi CTaHAAPTH, BU3HAYeHI HOPMATHBHUMHU aKTaMH
MiDXKHapOAHUX OpraHisalfii, Mi>kHapoJHHUMH JJOrOBOPAMHU ¥ KOHBEHIiIMH, € 6a3UCOM [/ HAI[iOHAJbHUX i
perioHaJIbHUX CTAHZAPTIB NPOTUAIl JOMAIIHBOMY Ta TeHJEepPHO 3YMOBJIEHOMY HAaCUJbCTBY. MixXHapogHi
MpaBOBi MOCTy/JIaTU TeHJepHOI PiBHOCTI € BH3HAYEeHUMH HOPMaTHBHOW 6a3oi0 Opranizanil 06’egHaHUX
Hauiit, Pagu €Bponu, EBponeiicbkoro Coro3y Ta Opranisariii 3 6e3neku Ta crniBpo6iTHUITBA B EBPOII, iHIIHUX
CBITOBUX i €BpOINENCbKUX OpraHi3alii MOJIOXKEeHHS 1100 NMpaB JIIOAWHY, BU3HAHI JepKaBaMU-YYaCHULISIMU
[UX OpraHizaliil NIIJISXOM YKJaZdaHHS [JBOCTOPOHHIX Ta 06araTOCTOPOHHIX JOrOBOpiB, iMIlJIeMeHTOBaHi
yepe3 paTudikariro, € ocHOBOIO A5 GOpPMyBaHHS HalliOHAJbHUX BHYTPILIHIX CTaHAAPTIB NpaB >KiHOK,
JiTel, oco6u HezanexHo BiJ cTaTi. CGopMy/IbOBaHO BUCHOBOK, 1[0 HalliOHAJIbHI CTaHAApPTHU rapaHTyBaHHS
Ta 3aXUCTy NpaB JIOAUHU Yy cdepi reHpepHoi piBHOCTI € BOPOBAPKEHHSAM MDKHApPOAHHUX CTAaHAAPTIB i
3araJlbHOEBPONENCBKHUX MOJI0XKEHB, IX YIIPOBa/PKeHHS B yKpalHCbKe 3aKOHO/,aBCTBO MOKe JO0CTaTHbO NOBHO U
edekTHBHO 3a6e3MeyyBaTH peasisalio NPaBOBUX 3aX0/iB MPOTH/IT JOMAalTHbOMY Ta reH/IePHO 3yMOBJIEHOMY
HacuibcTBY. ChopMyiboBaHi B cTaTTi iel cnipsiMoBaHi Ha MOIIYK Ai€BilINX 3ac06iB KpUMiHaJIbHO-IIPABOBOIO
XapaKTepy B 3aKOHOTBOPYOCTI Ta NPaB03aCTOCOBHIN JisIJIbHOCTI

Knioyosi cnosa:
MDXXHapOAHO-NIPAaBOBUM MeXaHi3M NPOTHU/il HACUJIbCTBY 332 03HAKOIO CTaTi; 3araJlbHOEBPOIENCHKI CTaHAAPTH;
HAaCHUJIbCTBO 32 03HAKOIO CTAaTi; 3an06iraHHs JOMalllHbOMY HaCUJIbCTBY; 0OMEXYBaIbHi 3aX0/1U1
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Abstract

The relevance of this study lies in the fact that the legal systems of states that recognise and enforce the rule of
law are increasingly subject to integration influence: the general requirements of rule-making are unified and
ensured by the common obligations of the member states of international communities. The purpose of this
study was to conduct a logical and legal analysis of legal reservations as a means of designing (constructing)
legal norms to fulfil the purpose of the principle of legal certainty in national legislation. The study employed
various methods of scientific cognition, including axiological, analytical, systemic, special legal, hermeneutical,
logical, modelling, etc. The use of these methods has provided the basis for the scientific hypothesis regarding
the composition of the principle of legal certainty and the nature of legal reservations. The study summarised
that the principle of legal certainty as a component of the rule of law is based on the concept of predictability,
which is achieved by ensuring clarity, unambiguity, and comprehensibility of legal provisions, and completeness
of their content in the normative forms of national legislation. It was found that the requirements of the legal
certainty principle can be met by applying a unified technique of rule-making, structuring, and formulation of
regulatory provisions, where legal reservations are given a significant importance. The study identified and
characterised the crucial features of legal reservations through understanding them as an element of rule-
making technique in fulfilling the purpose of the European principle of legal certainty. The study outlined
the essential properties of legal reservations and general requirements to them. The legal reservations are
defined in the rules of law of national legislation as an element of rule-making technique, the content of which
is determined by the social purpose of law. The study proved that they take the form of linguistic constructions,
specify the purpose of a legal provision and the limits of its effect, and ensure the accuracy and predictability
of a regulatory prescription. The findings of this study are of practical significance, as they can be used in
research - for further investigation of topical issues of rulemaking technique, in lawmaking work - in the
development of regulations
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Introduction

Ensuring the constructive dynamics of international
law in the field of human rights and freedoms objective-
ly necessitates the development of common approach-
es to the use of methodology and tools of rulemaking
techniques that will ensure the implementation of the
principle of legal certainty in the rules of law of legisla-
tion at various levels. One of the key aspects in the study
of rulemaking technique is its social significance, which
is to achieve the completeness and accuracy of the will
of the people in legal acts by using the most optimised
means and techniques of drafting. In a study on the rule
of law as a fundamental principle of democratic states,
S. Kelbia et al. (2021) focus on the sources of law that
govern the interaction of international communities
and individual states and societies, and consolidate the
basic values of humanity, including human rights and
freedoms. Their guarantee is ensured by adherence to
the rule of law in the lawmaking and law enforcement
activities of the state and other entities that ensure the
performance of state functions and tasks.

The further development of international legal re-
lations requires a truly democratic rule of law, where
the observance of human rights and freedoms, protec-
tion of their interests, creation of decent living condi-
tions, and protection from external threats constitute
the principal and unchanging tasks of democratic, so-
cial, and legal states. It is from these considerations that
R. Blahuta et al. (2022) proceed, investigating human
rights issues in the activities of state bodies, who also
summarised that the functions and tasks of the state,
the regulatory framework should be based on the prin-
ciples of the rule of law, good governance, legality, legal
certainty, etc.

The above is also confirmed by the scientific ideas
of 0. Balynska et al. (2024), which are highlighted in a
study on the transformation of the content of human
rights in the context of globalisation, which points to
the rapid dynamics of human rights development, mod-
elled in the rules of law under the influence of univer-
salisation and unification of human rights, the variety
of mechanisms for their implementation at the supra-
national level, the growing role of judicial law in the
protection of human rights outside the national legal
system, etc.

In the EU legal system, along with primary legisla-
tion, there are relevant programmes aimed at ensuring
the stable functioning of the legal regulation mecha-
nism. In this context, in researching issues related to
improving legislation, M. Iglesias (2020) identified the
Better Lawmaking programme, which aims to facili-
tate the legislative process through inter-institutional
conflict prevention mechanisms, the introduction of a
common approach to the interpretation and implemen-
tation of primary law and the principles of EU rulemak-
ing, with a special focus on achieving legal certainty as
part of the rule of law.

The prominent level of quality of the regulatory
framework of countries that approximate national leg-
islation to the EU law is achieved through the imple-
mentation of European rule of law standards, among
which the activities of public authorities are considered
lawful if they do not contradict the written legislation
published in official sources of information. In other
words, high-quality legislation does not allow arbitrary,
unfair, and inconsistent decisions by public authori-
ties, and each individual legislative provision is drafted
according to the European principle of legal certainty
(Recommendations for Ukrainian..., 2018). O. Stasiuk et
al. (2023), in their study of issues related to the obser-
vance of human rights in the harmonisation of national
legislation with the norms of the European Union, con-
cluded that for the adaptation of national legislation to
be more effective, it is necessary to overcome a series of
problems that impede the approximation of Ukrainian
law to European legal standards. First of all, it is nec-
essary to qualitatively change Ukrainian legislation so
that it follows the international principles of democra-
cy and the rule of law, i.e., ensures respect for human
rights and fundamental freedoms, minority rights, etc.
The clearer the rules of rulemaking and the more pre-
cise the language of rulemaking, the better the legal act
will be, which will meet the national interests, socie-
ty’s perceptions of justice, equality, freedom, and thus
be understandable to the addressee, - notes S. Lew-
is (2023), studying the quality of laws.

V. Yzaguirre (2023), investigating approaches to
legal certainty, notes that the legislators, seeking to
achieve predictability, should write out the regulato-
ry provisions as clearly as possible, and enforceabili-
ty - should consider the value-based social aspect as a
substantiation for the established rules. Thus, formally
definedrulesoflaware superiorinregulating social rela-
tions at various levels. Their quality depends on a range
of factors, among which the key is the effectiveness of
rule-making technique, which is designed to fully reflect
the content of legal norms in the forms (sources) of law.

Thus, the issues of compliance with European prin-
ciples and requirements of rulemaking, the use of rule-
making techniques in the development of draft legal
acts have attracted the attention of many researchers.
Their contribution is crucial in integrating legal knowl-
edge of legal technology into a single system and add-
ing to its quality. However, the legal doctrine has hardly
ever provided a theoretical understanding of the specif-
ic features of legal reservations in the implementation
of the European principle of legal certainty.

The purpose of this study was to provide a logical
and legal analysis of legal reservations as a means of
drafting legal rules to fulfil the purpose of the principle
of legal certainty in national legislation. The specified
purpose led to the following tasks: to define and char-
acterise the requirements and content of the principle
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of legal certainty, to clarify the legal nature and essen-
tial properties of legal reservations in the rules of law,
and to analyse their typical shortcomings.

Materials and Methods

Considering the specifics of the purpose and objectives
of the study, various methods of cognition were em-
ployed, which helped to identify the most significant
and meaningful scientific provisions of the study. Thus,
the axiological method helped to determine the value
aspect of legal reservations in the provisions of law,
which is manifested through the ability to ensure the
establishment and protection of basic values of society,
including human rights and freedoms, and to reflect the
spiritual and value essence of law.

The use of the analysis method helped to study
the components of the principle of legal certainty and
understand their significance. The knowledge gained
contributed to the use of a special legal method that
characterised the requirements of the principle of le-
gal certainty and helped to assess their significance in
the drafting of legal norms. Using legal terms, legal cer-
tainty is interpreted as a component of the rule of law.
Knowledge was also gained of the crucial features of
legal reservations and their definition was formulated.

The logical method and the modelling method
helped to trace the systemic dependencies of semi-
otics and law, rule-making technique, and the results
of implementing the purpose of the principle of legal
certainty, the content and form of the regulatory ex-
pression of legal reservations. The abstraction and de-
ductive methods provided the transition from general
statements to individual results. Specifically, the study
succeeded in highlighting the special significance of
the principle of legal certainty and aspects of its imple-
mentation in national legislation through legal reser-
vations among a series of properties and relationships
that are determined by the implementation of the rule
of law, the dynamics of human rights development
modelled in legal norms, the complexity of mecha-
nisms for their implementation, and the specific fea-
tures of legal technique.

The hermeneutic method helped to clarify the es-
sential properties of legal reservations by interpreting

rada.gov.ua/laws/show/980_428#Text.
rada.gov.ua/laws/show/v001p710-21#Text.
rada.gov.ua/laws/show/v002p710-17#Text.

rada.gov.ua/laws/show/v005p710-05#Text.
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legal texts of regulations, decisions of the European
Court of Human Rights, and the Constitutional Court
of Ukraine. The study attempted to provide a scientific
substantiation for the significance of legal reservations
in fulfilling the purpose of the principle of legal certain-
ty, and identified and characterised the general require-
ments and essential features of legal reservations as an
element of rule-making technique.

The systemic method helped to present a holistic
picture of the interrelationships between the require-
ments of the principle of legal certainty as a system of
legal knowledge about the rules, means, and methods
of achieving maximum completeness and compliance
of the forms of regulatory provisions with their content,
simplicity of presentation, and accessibility for under-
standing. The study was based on the decision of the
European Court of Human Rights!, of the Constitution-
al Court of Ukraine***, on substantive and procedural
law and legislation of Ukraine>®’, OSCE recommenda-
tions (2023), Venice Commission studies®, which in
general contributed to the logical and consistent execu-
tion of tasks and the fulfilment of the specified purpose.

Results

According to A. Hurrell (2008), the paradigm of mod-
ern international legal relations is characterised by the
transition to new ideas of good governance and expan-
sion of global rule-making, changes in the understand-
ing of the social purpose of the state and international
organisations, increased attention to the implementa-
tion of the principles of international law, which ensure
the unity of legal regulation of social relations, coher-
ence of all components of the legal superstructure,
strengthening the social order, and synthesising global
legal experience.

The principles of law are consolidated in a system
of legal norms, which in continental Europe are reflect-
ed in regulations as the main source of law. The objec-
tive form of the existence of legal principles is achieved
through the use of rulemaking techniques, namely,
rules, means, and methods of setting out the content
of legal norms in the articles of regulations, and indi-
cating the systemic links between them as a whole and
individual regulatory prescriptions. The decisions of

! Judgment of the European Court of Human Right in Case No. 65518/01 “Salov v. Ukraine”. (2005, September). Retrieved from https://zakon.
2 Judgment of the Constitutional Court of Ukraine No. 1-p/2021 in Case No. 1-179/2019(4094/19. (2021, July). Retrieved from https://zakon.
3 Judgement of the Grand Chamber of the Constitutional Court of Ukraine No. 2-p/2017. (2017, December). Retrieved from https://zakon.
*Judgement of the Constitutional Court of Ukraine No. 5-pr/2005 in Case No. 1-17/2005. (2005, September). Retrieved from https://zakon.
5 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14/ed20010405#Text.

6 Constitution of Ukraine. (1996, June). Retrieved from https://www.president.gov.ua/documents/constitution.

7 Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17/ed20120413#Text.

8 Report of the Venice Commission No. CDL-AD(2011)003rev “On the Rule of Law”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.
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the Constitutional Court of Ukraine dated 14 July 2021
No. 1-p/2021' and of 20 December 2017 No. 2-p/2017>
stipulate that these links in national legislation are
achieved by the commonality of legal terminology, as
well as background knowledge of legally significant
words and phrases. The clarity, comprehensibility, and
unambiguity of legal norms, specifically their predicta-
bility and stability, constitute a set of requirements of
the principle of legal certainty that generally ensure the
organisation and functioning of the legal system, law-
making, and law enforcement processes. Investigating
the status and prospects of the principle of legal cer-
tainty, L. Luts (2023) notes that in the context of the
functioning of interstate and national legal systems,
this principle is becoming increasingly popular, requir-
ing a more generalised understanding, clarification of
its capabilities and means of ensuring.

In seeking to achieve common goals in drafting
regulations, the Member States of the European Union
agree to follow the requirements of the principle of le-
gal certainty, namely: foreseeability, proportionality,
enforceability, coherence and consistency, publication
and accessibility, transparency, clarity and compre-
hensibility®. The requirement of foreseeability in the
OSCE publication (2023) means that the rules of law
should be designed in such a way that the addressee
can understand, predict what consequences a particu-
lar action may lead to, what action they should take and
when, etc. In this case, it is advisable to formulate the
regulatory provisions as specifically as possible so that
there are no grounds for an alternative interpretation
of the content of the norm, which may result in arbi-
trariness of the state. Predictability can be achieved by
ensuring transparency and clarity of regulatory provi-
sions. They should be formulated in a clear and concise
manner, clearly and unambiguously, with consistent
and coherent use of terminology, avoiding excessive de-
tail. For instance, the rule of law defined in Article 148
of the Criminal Procedural Code of Ukraine* (wording
dated 18 November 2012) “Preventive measures shall
be applied to a suspect, accused, defendant, convicted
person to prevent attempts to evade inquiry, inves-
tigation, or trial, to prevent the establishment of the
truth in a criminal case or to continue criminal activi-
ty, as well as to ensure the enforcement of procedural

rada.gov.ua/laws/show/v001p710-21#Text.

rada.gov.ua/laws/show/v002p710-17#Text.

rada.gov.ua/laws/show/980_428#Text.
rada.gov.ua/laws/show/v005p710-05#Text.

rada.gov.ua/laws/show/980_428#Text.

decisions”, does not contain clearly formulated provi-
sions that would define for a suspect, accused, defend-
ant, convicted person the actions that are prohibited for
them while in this legal status. Therefore, this wording
of the law does not meet the criterion of foreseeabili-
ty. Specifically, the judgment of the European Court of
Human Rights dated 06 September 2005 (application
No. 65518/01)° states that “... a provision cannot be
considered a “law” if it is not formulated with sufficient
clarity to enable a person to regulate their behaviour:
they must be able to foresee the consequences that a
particular action may lead to..”. The Constitutional
Court of Ukraine in its decision No. 5-rp/2005 dated
22 September 2005° noted “... that the requirement of
certainty, clarity, and unambiguity of a legal provision
follows from the constitutional principles of justice
and equality, since other means cannot ensure uniform
application of legal provisions, understanding of their
meaning during law enforcement, and this inevitably
leads to arbitrariness on the part of the authorities.
Human and civil rights may be restricted only if the
application of the legal provisions establishing such re-
strictions is foreseeable”. In other words, a person must
be able to separate lawful behaviour from unlawful be-
haviour based on certain criteria and foresee its legal
consequences. Such legal influence is one of the aspects
of human rights guarantees, which is achieved through
rule-making, law enforcement, and justice. In this way,
according to O. Barabash et al. (2022), the requirements
of the rule of law are implemented, and national legisla-
tion converges with European standards in the field of
human rights and freedoms.

The aforementioned judgment of the European
Court of Human Rights” also states that .. the legal pro-
vision of Article 127 of the Criminal Code of Ukraine®
(wording dated 06 September 2005) met the require-
ments of clarity and foreseeability”, which was achieved
through qualitative linguistic construction and the use
of rule-making techniques in the following form: “Tor-
ture, i.e,, the intentional infliction of severe physical
pain or physical or mental suffering by means of beat-
ings, torture, or other violent acts to induce the victim
or another person to perform acts contrary to their will,
including to obtain information, testimony, or confes-
sion from them, to punish them for actions they have

! Judgment of the Constitutional Court of Ukraine No. 1-p/2021 in Case No. 1-179/2019(4094/19. (2021, July). Retrieved from https://zakon.
2Judgement of the Grand Chamber of the Constitutional Court of Ukraine No. 2-p/2017. (2017, December). Retrieved from https://zakon.
3 Interinstitutional Agreement Between the European Parliament, the Council of the European Union and the European Commission on Better
Law-making. (2016, April). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT /?uri=CELEX%3A32016Q0512%2801%29.

* Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17/ed20120413#Text.

5 Judgment of the European Court of Human Right in Case No. 65518/01 “Salov v. Ukraine”. (2005, September). Retrieved from https://zakon.
% Judgement of the Constitutional Court of Ukraine No. 5-pr/2005 in Case No. 1-17/2005. (2005, September). Retrieved from https://zakon.
7Judgment of the European Court of Human Right in Case No. 65518/01 “Salov v. Ukraine”. (2005, September). Retrieved from https://zakon.

8 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14/ed20010405#Text.
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committed or are suspected of having committed, or to
intimidate them or other persons”.

Proportionality as a requirement means that
when designing prohibitions, obligations, and penal-
ties in legal provisions, the wording of their content
should always be proportionate to the purpose of le-
gal regulation. In other words, the measures of influ-
ence contained in the rules of law must be appropri-
ate, necessary, and permissible to achieve the desired
goal (Recommendations for Ukrainian.., 2018). For
instance, the legal provisions in Articles 139, 293, and
294 of the Civil Code of the Ukrainian SSR of 1963 con-
tained requirements for appeals against decisions and
rulings of the court of first instance, which had the right
to decide on the admissibility of the appeal. Thus, the
judge, having established that the appeal was not filed
in compliance with the requirements, ruled to leave it
without motion. For example, Article 293 of the Civil
Code of the Ukrainian SSR contained the following re-
quirements: “The appeal shall be set out in clear type-
written text. The appeal shall contain the full and exact
name of other persons involved in the case, their place
of residence or location, postal code, communication
number...”. Undoubtedly, all the means and procedures
were provided for the achievement of the objectives of
justice but considering the specified requirements for
the form and content of the appeal, it can be concluded
that they were not proportionate to the purpose of jus-
tice. That is, the person who had grounds for the appeal
had to provide a series of information that might not
have been known to them, since the person who man-
aged the property was another person.

Enforceability is based on the understanding that
regulations must be implemented in practice. In oth-
er words, the entities covered by a legal provision can
actually implement it in everyday life within the stip-
ulated timeframe. In law enforcement, the enforcea-
bility of regulations is also achieved when the regula-
tions are clear, precise, unambiguous, and consistent
(Yarema, 2023). For instance, the regulatory provisions
prescribed in Article 143 of the current Constitution of
Ukraine? define the powers of territorial communities
of villages, towns, cities, among which one can single
out “ensure the holding of local referendums and im-
plementation of their results”, as well as in part 5 of Ar-
ticle 7 of the Law of Ukraine No. 280/97-VR “On Local
Self-Government in Ukraine”?, which specifies that “the
procedure for appointing and holding a local referen-
dum and the list of issues to be decided exclusively by

show/280/97-%D0%B2%D1%80?lang=en#Text.
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a referendum are determined by the law on referen-
dums”, cannot be properly implemented, since as of
5 July 2024 there are no current legal provisions of a
regulation that would be a logical continuation of the
legal regulation of public relations in this area.

Coherence and consistency in rulemaking mean
that individual regulatory provisions and regulations
as a whole should not contradict each other, they are
properly interrelated, and the development of new
ones is possible as a result of the logical sequence of
legal regulation of social relations. Compliance with
this requirement allows avoiding the emergence of
unnecessary regulatory provisions and optimising the
subject matter of legal regulation to reduce the number
of regulations in a single area of social relations. For in-
stance, the regulatory provisions of the Law of Ukraine
No. 889-1V*, namely, Item 4.3 of Article 4 states that
“state material and social support in the form of target-
ed payments of funds and provision of social services
pursuant to the law, contributions to compulsory insur-
ance of the taxpayer pursuant to the law, alimony paid
to the taxpayer according to a court decision shall not
be included in the total monthly or annual taxable in-
come of the taxpayer”. However, the Procedure for Com-
pletion and Submission by Tax Agents..., approved by
Order of the State Tax Administration (Service) No. 451
dated 29 September 2003, states that all types of in-
come listed above are considered income from which
tax is withheld. In other words, such a requirement as
consistency of the provisions of regulations is not met
in this case, which creates grounds for making relevant
changes to the current legal provisions and official in-
terpretation of their content.

Publication and accessibility is a requirement that
refers to the need to ensure that the public can get
acquainted with drafts and enforced regulations and
their supporting documents in a barrier-free manner
through prompt publication of information in official
sources in an understandable language and in formats
accessible to people with disabilities (OSCE, 2023).
Thus, the principle of legal certainty as a component of
the rule of law is based on the concept of predictability.
In other words, legal norms should be formulated with
sufficient clarity, unambiguity, and comprehensibility
to enable legal entities to choose a course of conduct
that follows these norms and to foresee its consequenc-
es. The above requirements of the principle of legal
certainty can be met by applying a unified rulemaking
technique that covers a system of elements related to

! Civil Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1540-06/ed19630718#Text.
2 Constitution of Ukraine. (1996, June). Retrieved from https://www.president.gov.ua/documents/constitution.
3 Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/

* Law of Ukraine No. 889-1V “On Personal Income Tax”. (2003, May). Retrieved from https://zakon.rada.gov.ua/laws/show/889-15#Text.
% Order of the State Tax Service of Ukraine No. 451 “On Approval of the Form of Tax Calculation of Amounts of Income Accrued (Paid) in Favour
of Taxpayers and Amounts of Tax Withheld from Them (Form N 1/[®) and the Procedure for Completion and Submission by Tax Agents of
Tax Calculation of Amounts of Income Accrued (Paid) in Favour of Taxpayers and Amounts of Tax Withheld from Them”. (2003, September).
Retrieved from https://tax.gov.ua/zakonodavstvo/podatkove-zakonodavstvo/normativno-pravovi-akti-z-pitan-kpr/nakazi/61755.html.
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the preparation of draft regulations in the most perfect
structure and form. H. Gurbanov (2022) proposes to in-
clude legal language, legal constructions, the procedure
for registration of a legislative act, forms of systemati-
sation of legislation, etc., as rule-making techniques.

The purpose of the principle of legal certainty can
be fulfilled if the addressee is informed in advance of
the regulations, if the legal provisions are clear, under-
standable, and unambiguous, if the scope of discretion-
ary powers and the ways of exercising them are certain,
if final decisions of national courts are not appealed
and enforced, if the legal provisions are flexible in law
enforcement, which is achieved by accommodating hu-
manity and justice, etc.l.

The availability of a sufficient arsenal of rulemak-
ing techniques (principles, rules, designs, etc.) ensures
that the form of regulatory provisions is consistent
with their content, provides clarity of presentation
and accessibility for understanding, and specifies the
issues that are the subject of legal regulation of the reg-
ulations being developed. Their preparation is a key
stage of rulemaking, which involves creative compre-
hension of human existence, determination of relevant
requirements, rules, and guidelines for governing and
protecting social relations. High-quality formulation of
regulatory provisions is achieved by compliance with
the requirements of logical consistency, proper clarity
of presentation, accuracy of description, freedom from
contradictions, conciseness, correct layout of the draft
regulation, standardisation of language means of formal
style?. Thus, summarising the above, it is advisable to
cite the opinion of V. Ternavska (2021) that rulemaking
technique plays a vital role in the system of constitu-
tional and legal policy tools, since its instruments form
the qualitative content of legal policy and ensure the ef-
fectiveness of its implementation. Failure to follow the
rules and techniques of this technique adversely affects
the interaction of legal policy elements and reduces the
level of development of legal life in society.

Apart from these elements of the rulemaking tech-
nique, legal reservations are also distinguished, which
are interpreted in scientific sources as socially deter-
mined provisions that have a special normative and
lexical form, supplement the content of a legal provi-
sion, indicate the limits of its effect in reconciling the
interests of participants in social relations, and entail
certain legal consequences (Shutak, 2014). In terms of
the forms of legal norms, R. Maniko (2023) notes that
the dynamics of social relations and their globalisation
lead to adaptation to new circumstances, but with the

preservation of continuity in law and its communica-
tive nature as unchanged internal components. This en-
sures the legitimacy of the rule of law and its predicta-
bility. These theoretical provisions reflect the essential
properties, dynamism, and simultaneous significance
of legal regulation of social relations. In the mechanism
of legal regulation, legal reservations guide a person in
choosing the most acceptable option for lawful behav-
iour, while for lawmakers, they are a method of con-
structing legal norms. In linguistics, reservations are
defined as a speech construction used by the speaker to
prevent certain negative consequences for the address-
ee by expressing the will to perform or not to perform a
certain action(s) (Vasilieva, 2010). In a legal text, as not-
ed by V. Lazariev (2022), legal reservations can be inter-
preted as a communicative and cognitive unit that is ob-
jectified through specific linguistic means and provides
a reflection of a particular legal content of a regulatory
provision. Thus, the above indicates that a reservation
is a certain type of speech turns (constructions) that
communicate expectations from actions (inaction) and
encourage the addressee to socially useful behaviour.
In rulemaking, language constructions are essential to
ensure the “openness” of a regulatory provision, i.e,, its
specification, detail, establishment of exceptions, etc.

Legal reservations are increasingly used in the
construction of legal provisions in the current legisla-
tion of Ukraine to ensure clarity and comprehensibil-
ity of principles, standards, and rules. For example, in
the Constitution of Ukraine?, Article 32 states that “it
is not allowed to collect, store, use, and disseminate
confidential information about a person without their
consent, except in cases determined by law, and only
in the interests of national security..”, Article 94 states
that “the law shall enter into force ten days after its
official promulgation, unless otherwise prescribed by
the law itself, but not earlier than the day of its pub-
lication”, Article 106 states “the President shall have
veto rights over laws adopted by the Verkhovna Rada of
Ukraine (except for laws amending the Constitution of
Ukraine).... In the Criminal Code of Ukraine*, Article 58
specifies that “punishment in the form of service re-
striction is applied to convicted servicemen, except for
conscripts”, Article 81! - “.. the court shall impose on
the person released from serving the sentence the obli-
gation to serve the sentence immediately, but not later
than 24 hours..”. In the Commercial Code of Ukraine®,
Article 73 states that “a state unitary enterprise shall
publish information about its activities, except in cases
established by law...”, Article 190 - “free prices shall be

! Report of the Venice Commission No. CDL-AD(2011)003rev “On the Rule of Law”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.
2Judgment of the Constitutional Court of Ukraine No. 3-p/2019 in Case No. 1-231/2018(2980/18,3728/18). (2019, June). Retrieved from

https://zakon.rada.gov.ua/laws/show/v003p710-19%23Text#Text.

3 Constitution of Ukraine. (1996, June). Retrieved from https://www.president.gov.ua/documents/constitution.
* Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14/ed20010405#Text.
5 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15#Text.
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determined for all types of products (works, services),
except for those for which state regulated prices are es-
tablished”, etc.

These provisions of law use legal reservations,
which are used to implement the requirements of the
principle of legal certainty in legislation and have the
following form of regulatory expression: “except in cas-
es”, “only in the interests of”, “not earlier”, “not later”,
“except for”. There are also other forms, e.g., “as a rule”,
“in some cases”, “if necessary”. Through legal reserva-
tions, lawmakers define the exclusive powers of public
authorities and officials and build the logic of the reg-
ulatory material of a branch of law. But there are also
rules of law where the use of legal reservations does not
ensure foreseeability as a requirement of the principle
of legal certainty. For instance, in the Civil Procedural
Code of Ukraine!, Article 106 specifies that “the proce-
dure for conducting an expert examination and drafting
expert opinions based on the results of the examination
is determined according to the current legislation of
Ukraine..”, Article 455 - “.. the application for setting
aside the award of an arbitral tribunal or international
commercial arbitration shall be accompanied by a cer-
tified translation of the listed documents pursuant to
the legislation”. In the Commercial Procedural Code of
Ukraine?, Article 42 states that “the parties to the case
are entitled to take part in court hearings, unless other-
wise prescribed by law”, etc. The legal and logical anal-
ysis of these provisions allows distinguishing the forms
of regulatory expression of legal reservations that
should not be used, specifically: “according to the cur-
rent legislation”, “unless otherwise prescribed by law”,
“in other cases prescribed by law”, etc. Such wording of
legal reservations indicates the existence of norms of
different branches of law designed to govern the same
area of social relations, which creates a situation where
there is no clear list of actions of the relevant entity,
which facilitates the abuse of law by public authorities.

Discussion

J. Raitio (2023) associates the principle of legal cer-
tainty with a conceptual scale of balancing between
foreseeability and fairness in legal decision-making. As
it were, the scope of the principle of legal certainty is
more specific than the scope of the rule of law. While
somewhat disagreeing with the expediency of compar-
ing the scope of these concepts, the report “The Rule of
Law”, adopted by the Venice Commission at its 86th ple-
nary session on 25-26 March 20113, reached a consen-
sus on the essential elements of the rule of law, among
which legal certainty occupies a prominent place, indi-
cating that it is structurally part of one comprehensive
concept. in terms of the perception of legal certainty as
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a means of balancing predictability and fairness in legal
decision-making, it is advisable to expand the mean-
ing of this statement for the purposes of rulemaking.
Thus, the general idea of the rule of law is to prevent
arbitrariness on the part of the state, and therefore
when formulating regulatory provisions, the developer
should clearly define the scope of discretionary powers
of public authorities and the ways of their implementa-
tion to ensure protection against excessive interference
with the interests of an individual, prevention of abuse
of law, etc. Thus, by achieving the most optimised form
of expression of the content of a legal provision, a per-
son is provided with the opportunity to understand and
foresee the consequences of a particular behaviour, to
model its permissible and desirable options, which cer-
tainly has a positive impact on the state of lawfulness
in the state.

According to O. Yukhimiuk (2017), the system of
ensuring the effect of a legal rule in Ukrainian legisla-
tion consists of a series of ordered elements, including
legal reservations that ensure the coordination of inter-
ests of subjects of legal relations, determine the legal
regime for applying the provisions of a general rule to
the circumstances of concrete legal facts, and ensure
the accuracy and clarity of legal rules. This opinion of
the researcher reflects the essential aspects of legal
reservations and highlights the significance of further
investigation of theoretical and practical issues of ap-
plication of legal reservations in rulemaking, which
correlates with the findings of the present study in de-
termining their crucial features. These features of legal
reservations in the mechanism of legal regulation mean
that legal reservations contribute to effective rulemak-
ing, law enforcement, interpretation, law enforcement,
and direct implementation of legal provisions. It is the
content of the rules that will determine the behaviour
of a legal entity, since the rule of law determines the
ability of a person to perform relevant acts to achieve
a private or public interest, the legal obligations of le-
gal entities and prohibitions, the effectiveness of which
also depends on the successful determination of the
limits of the rules of law.

Apart from these features, legal reservations are
characterised by a series of requirements that are ob-
jectively determined by state and legal development.
In general, the rulemaking technique should meet the
requirements that are divided into substantive and for-
mal in the legal literature. Thus, N.Y. Zabolotna (2016)
includes legality, validity, accuracy, accessibility, expedi-
ency, unambiguity, emotional neutrality, etc., among the
substantive requirements of rulemaking techniques.
Formal rules include terminological, syntactic, stylistic,
and grammatical rules. On this basis, and considering

! Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

2 Commercial Procedural Code of Ukraine. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1798-12#Text.

3 Report of the Venice Commission No. CDL-AD(2011)003rev “On the Rule of Law”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.
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the legal nature of the principle of legal certainty, it is
possible to identify special requirements, specifically,
reservations are considered legal if they are reasonable
and permissible from the standpoint of the essence and
purpose of a legal and democratic state, follow the con-
cept of the draft regulation, and are applied only to the
extent required by the purpose of the legal norm. In oth-
er words, legal reservations reinforce the spiritual and
value essence of law, its ability to embody and ensure
justice, freedom, and equality, and reflect the purpose
and objectives of legal regulation of social relations.

According to R. Whalen (2022), the technique of
rulemaking is determined by social factors, new infor-
mation capabilities of modern technologies, the degree
of their legality, etc. In other words, the researcher
stresses the use of information technology in legal sci-
ence in general and in the law-making process specifi-
cally. Undoubtedly, such trends are taking place in legal
practice, but certain reservations should be expressed
regarding the inadmissibility of not considering the key
idea of the purpose of legal technique - to be a means
of practical implementation of the essential properties
of law and its principles. This means that the purpose
of the rulemaking technique is to construct legal norms
in such a way that they follow the general principles of
law, ensure the establishment and protection of social
values, and fairly reconcile the interests of legal enti-
ties. This means that legal reservations depend on the
essence of law, its qualitative properties, which are
manifested in its ability to reflect the general principles
of establishing, ensuring, and protecting social values,
to be both a universal regulator of social relations and a
means of reconciling the interests of legal entities.

I. Lifante-Vidal (2020) shares an analogous opin-
ion, emphasising that legal certainty is achieved where
the regulatory provisions meet the expectations of so-
ciety, are based on the values achieved by society in the
field of law, are logical and systematic. In this context,
the implementation of the principle of legal certainty in
national legislation is absolutely possible, which at the
same time indicates the validity of the requirements for
legal reservations, among which it is advisable to dis-
tinguish compliance with the degree of justice, equality,
and freedom recognised in society, and the ideas of a
legal and democratic state.

Conclusions

To summarise the above, it is advisable to focus on the
key aspects of the study. The specificity of the subject
matter of this study was to investigate legal reserva-
tions in fulfilling the purpose of the European principle
of legal certainty on the example of Ukrainian legisla-
tion. The content of the findings was determined by
the purpose and objectives of the study. The purpose
of this study was fulfilled by defining and characteris-
ing the requirements of the principle of legal certainty,
clarifying its content, determining the legal nature and

essential properties of legal reservations in the provi-
sions of national law, and analysing their typical short-
comings. Specifically, from the standpoint of the gen-
eral ideas of the rule of law, the researcher describes
the requirements of the European principle of legal
certainty, including foreseeability, proportionality, en-
forceability, coherence and consistency, clarity, etc. This
helped to perform a logical and legal analysis of the
regulatory provisions of national legislation, to identify
the optimised and negative aspects of the rulemaking
technique, including the qualitative forms of regulatory
expression of legal reservations.

Proceeding from the findings of the study of these
requirements and judicial practice, it was found that
the principle of legal certainty is a component of the
rule of law and is based on the concept of predictability.
In other words, legal norms must be formulated with
sufficient clarity, unambiguity and comprehensibility
to enable legal entities to choose a course of conduct
that follows these norms and to foresee the legal conse-
quences of their behaviour.

It was found that the fulfilment of the purpose of
the principle of legal certainty in national legislation
depends on the technique of rulemaking. Among the el-
ements of this technique, a prominent place belongs to
legal reservations, the content of which is determined
by the social purpose of law, they take the form of lan-
guage constructions, specify the purpose of the rule of
law and the limits of its effect, and ensure its accuracy
and predictability.

The study proposed to include the following fea-
tures of legal reservations as an element of rulemaking
technique: they are determined by the social purpose of
law and its principles; correspond to the degree of jus-
tice, equality, freedom recognised in society, as well as
the concept of a draft legal act; ensure the accuracy and
predictability of legal provisions, and take the form of
language constructions; specify the content and limits
of a legal provision in the mechanism of legal regula-
tion; and cause legal consequences.

Thus, considering the legal nature of the principle
of legal certainty and the features of legal reservations,
it is worth summarising the essence of the latter, which
is that legal reservations, by enhancing the impact of
formally defined legal provisions on the consciousness
and behaviour of a person, ensuring the effectiveness of
application of the provisions of a general rule to a con-
crete life situation, and achieving clarity, comprehensi-
bility, unambiguity, foreseeability, and stability of legal
provisions, embody the requirements of the principle of
legal certainty in the provisions of national legislation.
On this basis, the principal requirements can be iden-
tified, namely, reservations are considered legal if they
are substantiated and permissible in terms of the social
purpose of a rule-of-law and democratic state, follow
the concept of the draft regulation, and are applied only
to the extent required by the purpose of the legal norm.
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Thus, the findings of this study can be used to define
and streamline legal reality, to reconcile the interests of
society, individuals, and the state through rulemaking,
development and research of topical issues of rulemak-
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of rulemaking technique, to analyse and structure the
technique of rulemaking and lawmaking, etc.
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NMpaBoBi 3acTepeXXeHHH B AOCArHEHHI MeTU
E€BPOMNEMUCbKOro NpMHUMUNY IOpUANYHOI
BM3HAYEHOCTI HA NPUKJIaAi YKPaiHCbKOro
3aKOHOOaBCTBa
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AHoTauia

AKTyaslBHICTD [JOCHIZPKeHHA MNOJATa€e B TOMY, 10 NpPaBOBi CUCTeMU JepxKaB, Y AKUX BU3HAETbCA Ta
3a0e3MevYy€eThCs Jisi NPUHLMIY BEPXOBEHCTBA NpPaBa, JefAasti 6ijblle 3a3HAIOTh iHTerpaliiHOTO BIJIMBY:
3arajibHi BUMOrd HOPMOMNPOEKTYBAaHHA YHiQiKylOTbCS Ta 3a6e3ne4yyThCsl CHIIbHUMU 3060B’I3aHHAMHU
JlepKaB-y4acHUIb MiXKHApOJAHUX CHiBTOBApUCTB. MeTow JocaifkeHHs 6yJjio 3JilCHEHHsS JIOTiKO-
IOpUJMYHOTO aHaidy NpaBOBUX 3acTepeXeHb $K 3aco6y NPOEKTYBaHHSA (KOHCTPYIOBAaHHS) HOPM
paBa B JOCATHEHHI MeTU NPUHLUNY HPUAUYHOI BU3HAYEHOCTI B HalLiOHAJbHOMY 3aKOHOJABCTBI.
Cnenudika MeTH JocC/i/PKeHHS] 3yMOBUJIA 3aCTOCOBYBAaHHSA Pi3HUX MeTO/[iB HAYKOBOro Mi3HaHHS, Cepej
SIKMX aKCiOJIOTIYHWH, aHaJlizy, CUCTeMHHUH, CcheliaJbHO-IOPUAUYHUNA, TEepPMEHEBTHUYHUM, JIOTIYHUH,
MoO/le/II0BaHHS Ta iH. BUKOpUCTaHHSA 3a3HaYeHUX MEeTO/1iB 3a6e31e4yni0 06IPyHTYBaHHS HAYKOBOI rinoTesu
00 CKJIaZy NPUHUUIY IOPUAMYHOI BU3HAYEHOCTI Ta NPUPOJAU NPABOBUX 3acTepexeHb. Pe3aroMoBaHoO,
110 NPUHLMUI IPUAUYHOI BU3HAYEHOCTI AK CKJaJ0Ba BEPXOBEHCTBA IpaBa I'PYHTYETHCA HAa KOHLENLil
nepen6avyyBaHOCTI, 0 AOCATAETHCS IIJISAXOM 3abe3NnedyeHHs YiTKOCTi, HeIBO3HAYHOCTI Ta 3p0O3yMiJIOCTi
HOpPM NpaBa, IOBHOTH Bifio6pakeHHs IX 3MicTy B HOpMaTUBHUX $opMax HallioHaJIbHOTO 3aKOHO/ABCTBA.
3’sicoBaHo, 1[0 peasi3alis BUMOT NPUHIMIY IOPUIUIHOI BU3HAYEHOCTI MOXJIMBA HIJISIXOM 3aCTOCYBaHHSA
€/JUHOI TEXHIKM HOPMONPOEKTYBAHHS, CTPYKTYPYBaHHsI Ta GOpMyJII0BaHHS HOPMAaTUBHUX II0JI0KEHbD, Jie
MpPaBOBUM 3aCTEPEXXEHHSM Ha/la€EThCsS BaroMe 3HaueHHs. BcTaHOBJIEHO Ta cxapaKTepU30BaHO HANGiIbII
CYTTEBI O3HAaKMU IPaBOBUX 3acTepeXeHb 4Yepe3 pO3yMiHHA IX AK eJleMeHTa HOPMOIPOEKTYBaJIbHOI
TeXHIKH B JJOCATHEHHI MeTHU €BPOINENCbKOro NPUHIUNY IPUAAYHOI BU3HA4eHOCTi. OKpecseHO CYyTHiCHI
BJIACTUBOCTI NMPAaBOBUX 3aCTepeXKeHb i 3arajibHi BUMOTH J10 HUX. [IpaBoBi 3acTepexeHHs B HOpMax NpaBa
HalliOHA/JIbHOTO 33aKOHOJABCTBA BHU3HAYE€HO fAK €JeMEeHT HOPMOIIPOEKTYBa/bHOI TEXHIKH, 3MICT AKHUX
3yMOBJIEHUH coljia/IbHUM NpHU3HAaYeHHAM npaBa. /loBe/jeHO, 1110 BOHU MalOTh GOPMY MOBHHUX KOHCTPYKILiH,
KOHKpPETHU3YIOTh MeTy HOPMH mpaBa Ta Mexi ii #ii, 3abe3mneuyoTb TOYHICTh i mepeabadyyBaHICTb
HOpPMaTUBHOro npunucy. OTpuMaHi pe3yJbTaTH AOCIIJPKeHHS MalTh NPAaKTUYHY 3HAUYYLIiCTh, 30KpeMa
MOXYTb Oy TH BUKOPUCTAHi B HAYKOBO-A0CAiTHUIbKIN po60Ti — /151 MOJa/IbIIOTO JOC/iIXKEHHS aKTyaJIbHUX
NUTaHb TEXHIKM HOPMOINPOEKTYBAHHS, y HOPMOTBOPYiA po6OTi - mij 4ac po3pobseHHS HOPMATHBHO-
NIpaBOBUX aKTiB

KnioyoBi cnosa:
HOPMOIPOEKTYBa/JIbHA TeXHiKa; MPUHIUNU NpaBa; coljiajibHe MPU3HAYeHHs NpaBa; BEPXOBEHCTBO MpaBa;
HOPMaTUBHO-NIPAaBOBUU aKT
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Abstract

The intensification of legal development, increased interpenetration of legal systems, and transformation of
legal and state phenomena in the context of globalisation and integration processes necessitate the investigation
of the nature of judicial lawmaking and judicial reform and their correlation. The purpose of this study was
to theorise the relationship between judicial lawmaking and judicial reform. This study was based on the
historical, formal legal, and comparative methods employed in the context of natural law, positivist, sociological
approaches, integrative type of legal understanding, theories of lawmaking and justice. The principal findings
of this study lie in substantiation of a series of theoretical provisions on judicial lawmaking and judicial reform.
It was found that the legal nature of judicial lawmaking is profound and multifaceted. Judicial lawmaking and
judicial reform are closely interrelated. One of the manifestations of this interaction is that the introduction
of judicial lawmaking is a task, vector, or result of judicial reform. The study proved that judicial lawmaking is
a significant achievement of judicial reform, and not a side effect of the transformation of the judicial system.
Judicial lawmaking is an essential factor that substantially affects judicial reform in material, procedural, and
organisational aspects. Judicial reform, as an independent type of state transformation, is a crucial area of state-
building and is aimed at transforming justice into a fair mechanism for resolving legal conflicts and disputes
based on the rule of law. With each stage of judicial reform in Ukraine, the need for official recognition of judicial
lawmaking becomes more urgent. The 2016 judicial reform did not positively resolve this issue. As of 2024, the
need to introduce judicial lawmaking is mostly recognised at the doctrinal level, but the legislating body denies
it, although there are various manifestations of the applied use of the lawmaking potential of courts in the
national legal system of Ukraine. The practical value of the findings is that the highest authorities of Ukraine
can use them to improve the efficiency of lawmaking, justice, and the transformation of the judicial system
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Introduction

The justice system is an important and ongoing subject
of transformation in countries around the world. At the
beginning of the judicial reform in Ukraine in 1992, it
was not fully comprehended what a tremendous set
of changes needed to be made to get closer to the de-
fined goal of fair, independent, and accessible justice.
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It was expected to be completed within one to two
years. However, it turned out that the idea from proc-
lamation to full implementation had to go through a lot
of resistance from established views and many compro-
mises. Social transformations have given rise to new
challenges that had to be considered. As the standards
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of justice have risen, the course of judicial reform has
been constantly adjusted. Overall, the transformation
of Ukraine’s judicial system is ongoing and has not al-
ways been consistent. Judges and the legal community
as a whole believe that this reform should be completed
(Stefanchuk, 2023).

The judicial reform has once again raised the issues
of judicial lawmaking, lawmaking activity of judges, and
the place and role of the court in the lawmaking sys-
tem (Didych, 2021). The important quality of judicial
institutions in societies, especially in difficult periods
of social transformation, is that the main driver of such
changes is their consistent and proper protection of hu-
man rights and freedoms. Courts, as a tool for ensuring
human rights, create a legal platform for expressing and
protecting the interests of various social groups, using
the fundamental principles of democracy, according to
which a person is recognised as the highest social value.
Considering this, the need to understand the theoreti-
cal and practical, doctrinal and regulatory dimensions
of the interaction between judicial lawmaking and judi-
cial reform is becoming particularly relevant in modern
legal science, due to the intensification of legal devel-
opment, increased interpenetration of legal systems
(families, types), and transformation of legal and state
phenomena (Kryvytskyi, 2023).

The topic of lawmaking is a traditional issue that is
comprehensively addressed in monographs, scientific
articles, textbooks, and guidelines on general theoretical
and sectoral legal science (Drin6czi & Cormacain, 2021;
Kolodiy & Kolodiy, 2021). The theoretical framework of
this study included the scientific findings of Ukrainian
and foreign researchers. Thus, S. Shevchuk (2007) fo-
cused on judicial lawmaking as a phenomenon that has
common features in most modern legal systems and is
historically based on the concept of judicial precedent.
Of scientific interest is the monograph by D. Yasyn-
ok (2024), which outlines the theoretical foundations
of judicial lawmaking and its limits in civil proceedings
in Ukraine, specifically focusing on the evolutionary
development of the institution of judicial lawmaking in
civil proceedings of both common and continental law.

Among the studies of foreign experts, the book by
K. Sideri (2007) is noteworthy, which covers a socio-
logical understanding of lawmaking in the European
Union (EU). Sideri’s research focuses on the general so-
cial function of law in the new governance structures,
which promotes decentralised and flexible procedures,
as well as encourages discussion, stakeholder partici-
pation, and public dialogue. The manifestations of ju-
dicial activism, in particular lawmaking, are the subject
of the study by S. Grover (2020). This monograph ar-
gues that judicial activism in relation to the protection
of human rights and due process is a key feature of the
democratic rule of law.

A valuable source is the work by M. Florczak-Wa-
tor (2020), which analyses the specifics of lawmaking

activities of European constitutional courts. The main
hypothesis of the researchers is that constitutional
courts are now positive legislators whose place in the
system of state bodies needs to be updated. The book
examines the lawmaking of four constitutional courts
in Western countries: Germany, Italy, Spain, and France;
and six constitutional courts in Central and Eastern Eu-
rope: Poland, Hungary, Czech Republic, Slovakia, Latvia,
and Bulgaria; and two international courts: The Euro-
pean Court of Human Rights (ECHR) and the Court of
Justice of the EU. The authors investigate the interaction
between national constitutional courts and interna-
tional tribunals in terms of their lawmaking activities.

In turn, the collective study by E. Timothy et
al. (2023) offers a wide, in-depth, and diverse range of
philosophical studies of the role of precedent in law,
justice, and morality. The monograph covers the le-
gal nature and authority of precedent and the forms
of argumentation it provides in the common law and
continental law systems. The chapter “Precedent and
Lawmaking Powers” provides a critical overview of the
debate on the relationship between precedent-setting
and the use of lawmaking powers.

Therewith, some dimensions of the judicial law-
making phenomenon, specifically, its relationship
with judicial and legal reforms, stay unaddressed by
researchers, which determines the purpose of this
scientific study, which is to theoretically examine the
relationship between judicial lawmaking and judicial
reform. To fulfil this purpose, the following tasks were
formulated: firstly, to characterise the legal nature of
judicial lawmaking with due regard for modern con-
textual and conceptual approaches to understanding
the lawmaking potential of a court; secondly, to deter-
mine the significance of judicial lawmaking in judicial
reform; thirdly, to investigate the specific features and
vectors of international and domestic judicial lawmak-
ing activism’s impact on judicial reform and legal trans-
formation, and to analyse the prerequisites and areas of
application of judicial lawmaking in the national legal
system of Ukraine following the reform of the judicial
system in 2016.

Materials and Methods

Considering the post-non-classical image (type) of sci-
ence (Pylypiv & Semykras, 2021), the methodological
tools of scientific research are represented by a set of
ideological and research foundations and approaches,
methodological and fundamental principles, gener-
al methods of scientific search, philosophical, general
scientific, and special scientific methods and research
techniques, which helped to theorise the interaction
of judicial lawmaking and judicial reform, as well as to
provide reasoned and highly reliable conclusions and
research findings.

The basis for choosing the strategy for conducting
this study was the natural law, positivist, sociological

Law Journal of the National Academy of Internal Affairs, 14(3), 43-54



(legal pragmatism and realism), and integrative types
of legal understanding (Boyko, 2021), as well as theo-
ries of lawmaking and justice (Yusuf & Merwe, 2021).
The study of the theoretical and practical foundations
of judicial lawmaking and judicial reform was based on
such fundamental principles of methodology as plural-
ism, historicism, and reliability. Considering the specif-
ic features of the subject, the purpose, and objectives
of this study, a series of other key research approaches
were additionally applied which are worth mentioning
separately, namely: activity-based - in the content and
instrumental description of judicial lawmaking and ju-
dicial reform as a type of social activity, manifestation
of social creativity with the allocation of subjects, ob-
jects, goals, means, and results of such activity; a sys-
temic approach - in determining the place of judicial
activism and the transformation of justice in the system
of lawmaking and state reforms, their interconnection
with each other and other legal and state phenomena,
such as legal reform; an anthropological approach - in
establishing the role of a person, their rights and free-
doms in judicial lawmaking and judicial reform, deter-
mining their objectives, goals, and limits.

Furthermore, the use of a dialectical approach
helped to understand the essence, content, and forms
of judicial lawmaking and judicial reform in their mo-
tion and functioning, as well as in terms of develop-
ment prospects (Rastorhuiev et al., 2021). The use of
the historical method is aimed at reconstructing the
genesis of judicial lawmaking and judicial reform in
Ukraine and the world in a retrospective perspective.
The formal legal method contributed to the investi-
gation of the theoretical and practical foundations of
judges’ lawmaking activity and the transformation of
justice through legal constructions and legal terminol-
ogy. The comparative method helped to analyse the
international and European experience of judicial law-
making and judicial reform in the ratio of common and
different, mass and individual.

The empirical framework of this study included reg-
ulations, contracts and laws, which, along with others,
comprise the legal support of lawmaking judicial activ-
ism and judicial reform'?, as well as Ukrainian, German,
and Polish judicial practice, case law, specifically the
decision of the Supreme Court (SC) of Ukraine3, of the
Constitutional Court (CC) of Ukraine*, the Federal Court
(FC) of Germany and the Supreme Court (SC) of Poland
(Decisions of the Federal Court of Justice, n.d.; Latest
decisions, n.d.). The study analysed 200 cases, which

show/1402-19#Text.
zakon.rada.gov.ua/laws/show/1401-19#Text.

document/96498387.

docs/1-r2023_0.pdf.
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were systematised in databases on the respective offi-
cial websites.

Results and Discussion

The legal nature of judicial lawmaking. Judicial law-
making is a phenomenon of the legal past and legal re-
ality. The emergence and widespread use of the term
‘judicial lawmaking’ is associated with the scientific
definition of the phenomenon of administration of jus-
tice, when, in deciding a case or summarising judicial
practice, judges formulate new legal provisions that did
not previously exist in the text of the law, “binding” the
general rules of objective law to the requirements of
real life and the challenges of modernity, which takes
place during court consideration of a particular case. It
is well-known that such a prohibition on judges’ partic-
ipation in the creation of legal norms dates to the peri-
ods of codification of law by the Emperor Justinian I of
the Eastern Roman Empire and the French Revolution
of the 18" century. Furthermore, this ban was support-
ed by the ideological basis of the Soviet government,
and thus the legal system of that historical era. How-
ever, the notion that judges should apply legal norms
exclusively in their literal sense and not deviate from
their meaning, especially in their interpretation, does
not meet the needs of the latest legal development that
has prevailed in states with established democratic re-
gimes (primarily European countries, especially since
the second half of the last century) (Shevchuk, 2007).
Judicial lawmaking by courts can be considered an
independent type of lawmaking, which is quite contro-
versial. During its genesis, judicial lawmaking has al-
ways served the primary purpose of direct protection
of human rights and freedoms, and courts have been
guided not only by constitutional norms, but also by
principles, the main of which are justice, reasonable-
ness, natural law, equality, compliance with deonto-
logical criteria, social necessity, and the goals of legal
regulation of social relations (Plavych & Plavych, 2013).
The place of the court in lawmaking has been per-
ceived differently throughout the historical develop-
ment of legal systems. The spectrum of different ap-
proaches to understanding the role of the court ranged
from complete equation of the court with the actual
creator of law in the common law tradition to the state
body that performed the honourable role of “the mouth
that proclaims the words of the law”, in other words, a
mechanism of direct interpretation of the text of laws,
the action of which excludes the slightest element of

! Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/
2 Law of Ukraine No. 1401-VIII “On Amendments to the Constitution of Ukraine (Regarding Justice)”. (2016, June). Retrieved from https://
3Resolution of the Supreme Court of Ukraine No. 2-3897/10. (2021, May). Retrieved from https://verdictum.ligazakon.net/

*Decision of the Constitutional Court of Ukraine No. 1-p/2023. (2023, February). Retrieved from https://ccu.gov.ua/sites/default/files/
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lawmaking. This approach was typical for Europe dur-
ing the period of legal etatism. In the 21 century, in the
context of total and comprehensive globalisation, and
as a result, the interpenetration and mutual influence
of legal systems, such a wide range of differentiated
approaches no longer exists, although there are quite
noticeable differences in positions depending on the
type of legal systems, approach to understanding law,
historical tradition, etc. As a result, the role of the court
in lawmaking is growing, and the features inherent in
the common law and civil law systems are converging.
The basis for the development of this process is the dec-
laration and recognition of undeniable and inalienable
human rights, the rule of law, and the doctrine of con-
stitutionalism - the need to limit public power by law
and entrust the function of protecting these values to
the court (Bosnjak & Zajac, 2023).

According to the position of S. Shevchuk (2007), ju-
dicial lawmaking is a specific type of lawmaking activ-
ity that results from the implementation of lawmaking
activity by judicial authorities together with their law
enforcement and law interpretation powers in resolv-
ing a particular legal case, contained in the legal provi-
sions defined by the court in the reasoning part of the
judgement, which are binding not only on the parties
to the case, but also on other subjects of law accord-
ing to the law or by virtue of the principle of hierarchy
of the judicial system or by virtue of their reasoning in
consideration of comparable cases. The term “judicial
lawmaking” is quite close to the term “judicial practice”
in its narrow sense, which is often found in regulations
and professional literature.

In general terms, judicial lawmaking is defined as
a specific activity of the judiciary, which results in the
establishment, amendment, or cancellation of legal
norms. The key features of judicial lawmaking are, first-
ly, that the subject of judicial lawmaking is a court as
a public authority on behalf of which judges who are
members of a particular court function. Secondly, judi-
cial lawmaking is an additional function of the court,
since the main purpose of its activity is to consider le-
gal disputes through law application and adoption of
relevant individual legal acts, and not to create general
rules of conduct through lawmaking. It is in this that
the “specificity” of the judiciary’s lawmaking activity
is mostly manifested. Thirdly, judicial lawmaking re-
quires authorisation from the highest representative
body of public authority, usually by adopting a special
law (alternatively, by “tacit consent” of the representa-
tive body and is a kind of legal custom, akin to the legal
system of the United Kingdom).

Judiciallawmakingis divided into two types by sub-
jects: 1) carried out by courts of general jurisdiction;
2) carried out by a court of constitutional jurisdiction
(Florczak-Wator, 2020; Musella & Rullo, 2024). Judi-
cial lawmaking acts are quite diverse: a) judicial prec-
edent; b) quasi-precedent; c) regulation of a judicial

authority. They have in common their origin from a
judicial authority and their generally binding nature,
which confirms that these acts provide a general lev-
el of legal regulation, as opposed to law enforcement
acts, which can only provide individual legal regu-
lation. Notably, judicial lawmaking is not a specific
feature of the functioning of individual legal systems
or their creation. It has always been inherent in law
at all historical stages of its development. The main
purpose of law is to resolve legal conflicts and contra-
dictions through the use of judicial procedures. Con-
crete legal arrays (or legal families, types, systems)
have an impact exclusively on the forms and types,
the actual technology of judicial lawmaking, and the
legal significance of its results (Makhambetsaliyev et
al., 2023). Judicial lawmaking in some legal systems
is official, and therefore its results have the status of a
full-fledged source of law (Saparbekova et al., 2024).
In others, judicial lawmaking may be denied, for in-
stance, at the level of legal ideology or legislation, but
this does not deny its existence within these legal sys-
tems in the form of judicial practice (latent form), and
thus be a lawmaking factor, still affecting social rela-
tions (Bihun, 2009).

According to O. Lynnyk (2020), judicial lawmaking
is an exemplary activity of the judiciary to establish,
amend, or repeal rules of conduct to fill gaps in legis-
lation, increase the legal force of sub-legislative regu-
lations, and eliminate contradictions between forms
(sources) of law. Proceeding from the formulated defi-
nition, O. Lynnyk (2020) identified six key features of
judicial lawmaking: 1) carried out by higher courts;
2) promotion of the principle of legal certainty; 3) de-
rivative nature from the main judicial functions: admin-
istration of justice and application of law; 4) extension
of the effect to all subjects of law; 5) embodiment of
court decisions in the form of judicial legal provisions;
6) the content is the adoption of new rules of conduct,
cancellation or improvement of existing ones. This po-
sition is a vivid example of understanding judicial law-
making as a guarantee of human rights.

According to 0. Kopytova (2020), the specific fea-
ture of judicial lawmaking is conditioned by a series of
features that determine its role in the overall lawmak-
ing mechanism. First of all, judicial lawmaking is an
“additional” result of justice, since it is not, in essence,
an independent form of judicial activity and cannot be
separated from the main judicial function - the admin-
istration of justice. Furthermore, judicial lawmaking
is carried out in the same procedural form. Judicial
lawmaking as an additional function of the judiciary is
closely intertwined with the administration of justice.
Accordingly, judicial lawmaking differs from lawmak-
ing carried out by the legislature in that lawmaking is
the main and independent function of legislators. The
presented point of view quite rightly reflects certain
aspects of the nature of lawmaking judicial activism.
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Judicial lawmaking is not a deviation from the
norm, but a characteristic inherent in the nature of
justice, which, albeit limited, cannot be excluded from
the court’s activities, as it lies in the very essence of
justice. One of the key reasons for the need for judicial
lawmaking is the need to clarify or detail the provi-
sions of laws and other regulations adopted by offi-
cial lawmakers, or, more precisely, to update them, in
other words, to adapt them to new situations that be-
come the subject of court proceedings, considering a
wide range of factors that affect the court’s decision.
The process of interpreting the constitution, laws, and
other legal acts cannot do without the use of certain
elements of lawmaking, which is an integral feature of
justice, just like lawmaking (in essence, it is its compo-
nent) (BoSnjak & Zajac, 2023). Any judicial lawmaking,
and especially lawmaking in so-called complex situa-
tions, when it is necessary to make a decision that may
raise doubts about its compliance with the principle of
separation of state powers, is carried out by the court
on the basis of a comprehensive consideration and
weighing of the arguments for and against, and the
conclusion that the protection of the human right that
is the subject of its consideration is impossible with-
out the formation of a certain legal provision of nor-
mative content. In other words, these are situations
when the arguments for ensuring human rights are
higher in the list of values than the belief in the need
to respect the principle of differentiation of branch-
es of state power. According to L. Ayoub (2022) and
R. Rodiyah et al. (2023), human rights are the basic
criterion, in other words, the compass that defines the
boundaries of judicial lawmaking technology. In sup-
port of the rationality of this conclusion, it is relevant
to cite the statement that in the general nomenclature
of humanitarian values, human rights, like the human
being itself, occupy a key place and prevail over all
others. Their authority and weight are unquestioned,
and their role and purpose are clear.

The impact of international and national judi-
cial lawmaking on the reform of the justice system.
Justice, judicial lawmaking, and judicial reform are
complex legal phenomena that exist and function both
independently and in close interrelation with each oth-
er. In this regard, scholarly works emphasise the need to
improve legal instruments in the field of case law. This
should become one of the key tasks in the latest Ukrain-
ian judicial reform, since the existing substantial differ-
ences and contradictions in law enforcement practice
create the basis for instability in the justice system and
impede the implementation of the principle of equality
of all participants in the judicial process both before the
law and the court, levelling the significance of such a
fundamental and constitutionally consolidated princi-
ple as the rule of law (Shevchuk, 2007). The formation
of the basis for the introduction of a unified judicial
practice and ways to ensure its stability depend on the
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lawmaking activity of judges. The judicial reform has
given the problem of judicial lawmaking a new empha-
sis and focus on terms of strengthening the role of deci-
sions of the highest judicial body. As of 2024, the main
task for the judiciary in particular and the legal system
of Ukraine in general is to outline the path along which
the doctrine of judicial lawmaking and key aspects of its
practical implementation will develop (Didych, 2021).
The implementation of judicial reform following the
principle of separation of powers necessitates clarify-
ing the role of judicial lawmaking in the performance of
justice tasks in administrative proceedings (Rastorhu-
ievetal, 2021).

According to L. Moskvych (2011), the system of
comprehensive measures to optimise the judicial sys-
tem within the framework of the main directions of ju-
dicial reform in Ukraine should include, among other
things, granting official precedent status to the deci-
sions of the Supreme Court upon consideration of an
application for review of a court decision due to une-
qual application of the same legal provisions by the
cassation court in respect of analogous legal relations.
This scientific position, which is substantiated within
the framework of the development of the concept of ju-
dicial efficiency and the theory of judicial law, deserves
support. The latest practice of convergence and inter-
penetration of the continental and Anglo-Saxon systems
of law creates the need to make relevant amendments
to national legislation. As a result, in certain categories
of cases, higher judicial institutions will make prece-
dent-setting decisions.

In the context of drafting an effective judicial re-
form (as opposed to bureaucratic (pseudo)reforms), it
is reasonable to argue that the main cause of judicial
corruption is the lack of uniformity in law enforcement
and predictability of court decisions. Instead, the prin-
ciple of uniformity of law enforcement will ensure the
predictability of court decisions. In countries with little
judicial corruption, the so-called case law is in place.
When considering a case, a judge is obliged to be guided
by the decisions made by a higher court in the past. The
judge simply cannot make a different decision than the
one that has already been made in an analogous case.
Otherwise, the judge will be forced to bear full respon-
sibility for their actions. Furthermore, the introduction
of a case law system in Ukraine will also help to offset
the effect of the mechanisms that functioned in the past
and were lost (primarily prosecutorial supervision of
the judiciary and the binding nature of the SC Plenum
resolutions on the courts) (Boshytskyi, 2020).

The transformation of the judicial system of
Ukraine, as well as other states, is substantially influ-
enced by the conventional legal positions of the ECHR,
which review the effectiveness of existing intrastate
mechanisms for ensuring human rights and freedoms,
branches of substantive and procedural law, and na-
tional models of the judiciary (BoSnjak & Zajac, 2023).
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The ECHR judgments help to understand why an appli-
cant to an international judicial body failed to properly
obtain protection of its violated subjective rights within
the framework of national justice, what gaps in the legal
system indicate that the judicial reform is incomplete
and needs to be improved, and what additional tools
are needed to ensure the right to adequate judicial pro-

tection. The content analysis of the ECHR judgments
delivered in cases against Ukraine and individual states
parties to the Convention for the Protection of Human
Rights and Fundamental Freedoms allows identifying
the key areas of reform and vectors for improving the
Ukrainian judicial system in terms of their correlation
with European standards of justice (Fig. 1).

Development of the material dimension of the justice system:

W introduction of new principles and approaches to the functioning of the justice system;
improvement of the terminology used in the field of judicial protection of human rights and freedoms and their legal interests;
Im enhancement of the quality of existing substantive and procedural law aimed at strengthening human rights guarantees

and opportunities for their implementation;

Im transformation of professional legal consciousness according to the “spirit” of the Convention, which is reflected in the awareness
of the priority of protecting human rights and freedoms, and the use of the Convention rules and practice of the ECHR in law

enforcement activities.

Improvement of the procedural form and progressive development of a series of procedural law institutions:

Im the principles of judicial proceedings (public hearing, openness and transparency, impartial trial, legal certainty, reasonable
timeframes for consideration of cases and binding nature of court decisions, etc.) and algorithms for their application;

Im court procedures (optimisation and unification, improvement of certain stages);

Im resolution of the problem of “competition between judicial jurisdictions” and development of an optimised model for the

enforcement of court decisions.

Strengthening of the institutional components of the justice system:

IM rationalisation and harmonisation of the judicial system;

I8 monolithic judiciary (elimination of duplication of powers and establishment of constructive interaction);

I8 improvement of the legal status of judges;

W increasing the significance of judicial self-government in the functioning of the justice system;
IM optimisation of the forms of involvement of the population (civil society) in the judicial process

Figure 1. The primary areas of reforming and improving the justice system
in Ukraine in terms of correlation with European standards of justice
Source: developed by the author of this study based on the findings of O. Khotynska-Nor (2016)

The primary task of justice - the search for law in a
particular case - is fulfilled by applying and interpret-
ing the law following certain prerequisites and further
development of the law. Thus, not only national law, but
also the law of the “old democracies” of continental Eu-
rope is being influenced by the Anglo-American legal
family through the increasing spread of quasi-regula-
tion by the ECHR, the Court of Justice of the EU, and the
supreme and constitutional courts of a series of Euro-
pean states (Florczak-Wator, 2020). As an example, let
us turn to foreign practices, specifically, the case law of
the highest courts in criminal cases in Poland and Ger-
many. While German legal science fundamentally rec-
ognises the power of the judiciary to create new law,
Polish legal theory generally rejects this notion. How-
ever, the study shows that in practice, the differences

hrr/3/04/gsst-1-04.php.

hrr/2/23/gsst-1-23.php?referer=db.

ia_prawne.

in the number and intensity with which these courts
issue creative decisions are not as significant as the di-
vergence in theoretical positions suggests. Considering
the circumstances, both the German Federal Court and
the Polish Supreme Court can create new rules of law,
but the dimensions of judicial law represented by these
judicial bodies differ from each other. In the research
sample (100 judgments), the German Federal Court
was more inclined to introduce legal institutions that
were alien to the statutes' and to make decisions con-
trary to the will of the legislator®. On the other hand,
the Supreme Court of Poland (the same number of judg-
ments) used logical conclusions more often, but also did
not refrain from ruling against the clear wording of the
law?, and was also ready to venture outside the wording
of the law*. Notably, only the German Supreme Court

! Decision of the Federal Court of Justice of Germany No. BGH GSSt 1/04. (2005, March). Retrieved from https://www.hrr-strafrecht.de/
2 Decision of the Federal Court of Justice of Germany No. BGH GSSt 1/23. (2023, May). Retrieved from https://www.hrr-strafrecht.de/
3 Decision of the Supreme Court of Poland No. II CZ 25/07. (2007, May). Retrieved from https://www.sn.pl/wyszukiwanie/SitePages/
orzeczenia.aspx?ItemSID=12959-8dcfa950-a611-4756-8f8a-7df105220758&ListName=0rzeczenia2.

*Decision of a Seven-judge Panel of the Supreme Court of Poland No. I KZP 22/22. (2023, June). Retrieved from https://www.sn.pl/
orzecznictwo/SitePages/Najnowsze_orzeczenial0Z.aspx?ItemSID=1796-301f4741-66aa-4980-b9fa-873e90506al1&ListName=Zagadnien
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openly admits that it creates new rules of law!, while
the Polish Supreme Court does not consider its deci-
sions to be lawmaking, especially when it applies the
so-called “interpretation in a broad sense”? - which is
essentially a “hidden” way of creating new rules of law.

Although the German supreme court is more open
in its creativity and German legal science is potentially
receptive to judicial lawmaking, it would be an exag-
geration to claim that judge-made law plays a more sig-
nificant role in German criminal justice than in Polish
criminal justice. In practice, the frequency and depth
of creative decisions made by the Criminal Chamber of
the Supreme Court of Poland are higher than the Pol-
ish legal doctrine provides for (Table 1 number of deci-
sions..,, 2024). However, this is at least to some extent
an indication of the reality of the cases that the courts
have to decide, and among them, especially the higher
courts. A principled position that completely prohibits
courts from going beyond the written law is in fact im-
possible. Complete legal regulation that provides con-
vincing solutions for all cases and keeps pace with social
change may be an ideal to strive for, but it is ultimately
unattainable. Judges may point out deficiencies in the
statutes in the statement of reasons or even call on the
legislature to act, but ultimately they must resolve the
case in a satisfactory manner and cannot refrain from
ruling on the merits simply because the legislature has
not provided a convincing solution to a particular legal
problem. It can be argued whether in a particular case
the superior court has overstepped the boundaries of
acceptable creativity and whether the judiciary is push-
ing the boundaries too far in its favour, but as long as
statutory law is incomplete or flawed, judicial law, as
M. Matolepszy & M. Gtuchowski (2023) note, is a neces-
sary mechanism in every legal culture.

Status and trends in the implementation of ju-
dicial lawmaking in the national legal system of
Ukraine as a result of the judicial reform of 2016.
The critical perception of judges involved in the forma-
tion of law, as well as the normative effect of decisions
made by them, by some researchers (Serdiuk, 2017)
and public officials, destroys the unity of judicial prac-
tice, uniformity of application of the law by courts, and,
unfortunately, substantially slows down the establish-
ment of an independent judiciary in Ukraine. As of
2024, the issue of granting the court lawmaking powers
and recognising judicial precedent as a form (source)
of law is on the agenda and may affect the system of
separation of state power, which will affect the basic

de/hrr/4/03/4-371-03.php3?referer=db.

zakon.rada.gov.ua/laws/show/1401-19#Text.

show/1402-19#Text.
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principles of a rule-of-law, democratic state, as well as
the existing sustainable practice of lawmaking. Thus,
according to N.M. Parkhomenko (2023), the chance of a
judicial precedent entering the set of forms (sources) of
Ukrainian law is determined, which should be a gradual
process associated with strengthening the independ-
ence of the judiciary, increasing the level of professional
requirements for judges, ensuring a suitable level of le-
gal culture of the population, etc. This reasonable opin-
ion reflects the essence of the evolutionary approach of
introducing judicial lawmaking into the national law-
making mechanism.

The current system of justice is a logical conse-
quence of the reforms carried out in the judiciary,
which purposefully (though not always effectively)
implemented ideas and measures of a diverse nature,
content, and scale, sometimes with rather contradicto-
ry results (relative to the stated purpose). Ukraine has
often followed a “non-linear” path of judicial reform,
ignoring political, economic, and cultural factors that
came to the fore at different times of the rule of law.
However, it did bring about qualitative changes in the
judicial system, which become clearer in retrospect.
These include, first and foremost, improving the posi-
tion of judges, establishing judicial self-government,
functioning of administrative proceedings, modernisa-
tion of court procedures to enhance competitiveness
and judicial control over the observance of the lawful-
ness of pre-trial investigation in criminal proceedings
(Khotynska-Nor, 2016).

On 2 June 2016, the Verkhovna Rada of Ukraine
adopted the Law of Ukraine “On Amendments to the Con-
stitution of Ukraine (Regarding Justice)” No. 1401-VIII®
and, as its logical continuation, the Law of Ukraine “On
the Judiciary and the Status of Judges” No. 1402-VIII*.
The aforementioned laws came into force on 30 Sep-
tember 2016 and marked the next stage of the judicial
system reform, which is characterised by substantial
changes in its organisation. The reform of the justice
system was aimed at bringing the judicial system in line
with European standards and laying the groundwork
for the renewal of the judiciary. The fundamental task
of judicial reform is clearly to introduce such mecha-
nisms that would ensure human rights and freedoms
by providing everyone with access to impartial, effec-
tive, and independent justice, as well as guarantee that
everyone receives a clear, reasoned, and substantiated
court decision, in other words, a court service of proper
quality (Bondar, 2018).

! Decision of the Federal Court of Justice of Germany No. BGH 4 StR 371/03. (2004, February). Retrieved from https://www.hrr-strafrecht.
2 Decision of the Supreme Court of Poland No. I KZP 4/07. (2007, April). Retrieved from https://www.sn.pl/wyszukiwanie/SitePages/e-
sprawa.aspx?ItemSID=7054-63787658-a27b-4a58-b387-bf1b4a34945&ListName=esprawa2007&Search=1%20KZP%204/07.

3 Law of Ukraine No. 1401-VIII “On Amendments to the Constitution of Ukraine (Regarding Justice)”. (2016, June). Retrieved from https://

*Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/
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Therewith, the judicial reform of 2016 did not meet
the decade-long expectations of the progressive legal
community regarding the official (legislative) recogni-
tion of judicial lawmaking. The current version of the
new Law of Ukraine No. 1402-VIII' is quite conservative
in this regard and does not say anything original about
judicial lawmaking, limiting itself to authorising courts
of various instances to study case law and generalise it.
Such an approach of the legislative body to non-recog-
nition of the institution of judicial lawmaking indicates
that it fears that the judiciary will take over lawmaking
or will indulge certain political forces, influencing the
key issues of public administration, the electoral pro-
cess or regulation of important social relations through
lawmaking (Kravchenko, 2021).

At the same time, after the adoption of new ver-
sions of all Ukrainian procedural codes in 2017, except
for the Criminal Procedural Code of Ukraine (which was
amended), the legislative body prohibited courts from
refusing to consider a case (justice) on the grounds of
absence, incompleteness, vagueness (ambiguity), or
contradiction of the legislation regulating the disputed
relations (part 11 of Article 11 of the Code of Commer-
cial Procedure of Ukraine dated 6 November 19917
part 10 of Article 10 of the Civil Procedural Code of
Ukraine dated 18 March 20043 part 4 of Article 6 of
the Code of Administrative Procedure of Ukraine dated
6 July 2005%). Thus, the legislative body, albeit indirect-
ly, still empowers judges to resort to judicial lawmaking
to overcome legislative gaps, solve an exceptional legal
problem (Timchenko & Kotvyakovsky, 2022), deviate
from the conclusion on the application of legal norms
in comparable legal relations (Yasynok, 2023), make
an exemplary decision (Shumylo, 2022), and ensure
the development of law. In such circumstances, judicial
lawmaking includes a mechanism for filling legislative
gaps, which is always based on the substantive nature
of a particular branch of substantive law to which the
subject matter of the dispute belongs. It is in this way
that it is advisable to carry out “legal repair” work by
the court to eliminate from legal circulation an “excep-
tional legal problem” caused by incomplete, unclear, in-
accurate or contradictory content of existing legal pro-
visions or their gaps (Yasynok, 2024).

As of 2024, courts of all instances are factually “fin-
ishing building” the law in case of conflicts or lack of
provisions in legislation, the Supreme Court, summa-
rising case law, promotes uniform application of le-
gal norms by courts, while the Constitutional Court of

show/1402-19#Text.

docs/1-r2023_0.pdf.

document/96498387.

Ukraine implements negative lawmaking, recognising
the unconstitutionality of legal acts and their individ-
ual elements, which entails their invalidation (e.g., the
Decision of the Constitutional Court of Ukraine in the
case on the constitutional petition of 56 MPs of Ukraine
on the compliance of the third paragraph of the second
part of Article 22 of the Law of Ukraine “On Complete
General Secondary Education” of 2023 with the Con-
stitution of Ukraine (constitutionality)®. This activity
of the judiciary of Ukraine has quasi-precedent-setting,
law-interpreting, law-enforcing and, as a result, law-
making nature (Lynnyk, 2020).

Fairness, reasonableness, efficiency, rationality,
and the highest level of social generalisation constitute
the deepest meaning of judicial lawmaking. On the oth-
er hand, judicial lawmaking acts as a procedural and le-
gal safeguard that should always be triggered in case of
the slightest gaps in legislation (Kravchenko, 2021). As
of 2024, the authority and role of the Supreme Court’s
practice is extraordinary. Never before has the legal
community’s attention been so closely focused on the
actions of the Supreme Court. It determines the vectors
and is the foremost authority in shaping judicial prac-
tice and doctrinal research in the field of law. Certain
rulings of the cassation instance resolve long-standing
unresolved problems and formulate new questions that
the legislature and legal scholarship are seeking to an-
swer. The practice of forensic science is increasingly
gaining momentum and weight, which is perceived not
only in terms of the need to apply, but also in terms of
the recognition and acceptance of such findings by the
academic community (Shumylo, 2022). The ruling of
the Civil Court of Cassation of the Supreme Court (dat-
ed 21 April 2021 in case No. 2-3897/10°) has stirred
up professional circles in Ukraine, especially in the legal
field, specialising in both family law and non-pecuniary
damage (Kovalskyi, 2021). Undoubtedly, the aforemen-
tioned court decision will be analysed in both educa-
tional and scientific studies. Overall, this approach of
the Supreme Court is modern, it is only at the beginning
of the admission to law enforcement. The legislature
should consider this legal opinion of the Supreme Court
and make relevant amendments to the provisions of ob-
jective law, providing for such a possibility at the legis-
lative level in the future. This, according to M.M. Shumy-
lo (2021), will bring the national legal system of Ukraine
closer to the requirements of anthropocentrism. It is
worth supporting this opinion regarding the quasi-prec-
edent-setting nature of the Supreme Court’s decisions

! Law of Ukraine No. 1402-VIII “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from https://zakon.rada.gov.ua/laws/
2 Code of Commercial Procedure of Ukraine. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1798-12#Text.

3 Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

* Code of Administrative Procedure of Ukraine. (2005, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2747-15#Text.

5 Decision of the Constitutional Court of Ukraine No. 1-p/2023. (2023, February). Retrieved from https://ccu.gov.ua/sites/default/files/

®Resolution of the Supreme Court of Ukraine No. 2-3897/10. (2021, May). Retrieved from https://verdictum.ligazakon.net/
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(legal opinions), considering that quasi-legal regula-
tion is primarily its additional, subsidiary function.

Conclusions

Based on the above, the conclusion of this study is that
judicial lawmaking is a significant, immanent, and spe-
cific type of lawmaking activity. In the leading states of
the modern democratic international order, lawmak-
ing judicial activism is characterised as a reliable tool
provided to the judiciary within the framework of its
judicial powers, and this tool is used quite effectively.
Judicial lawmaking and judicial reform are closely in-
terrelated. One of the manifestations of this interac-
tion is that the introduction of judicial lawmaking is a
task, direction, or result of judicial reform, the essence
of which, as a type of state reform, is reduced to the
progressive transformation of the justice system. Ju-
dicial lawmaking is about enhancing the authority of
the judiciary and promoting the unity and consistency
of judicial practice. Justice and judicial lawmaking are
not mutually exclusive. Lawmaking judicial activism is
subordinated to the goal of justice (to resolve legal con-
flicts based on objective law and the requirements of
the principles of justice, freedom, equality, and human-
ism), and is one of the ways to achieve it. Furthermore,
only judicial lawmaking can fill law in its specific di-
mensions and aspects not only with ideas, but also with
the concrete essence of these fundamental principles. It
follows that judicial lawmaking should be a substantial
achievement of judicial reform.

International and intrastate judicial lawmaking is a
constitutive factor that substantially affects judicial re-
form in material (substantive), procedural, and organi-
sational (structural) aspects. Furthermore, judicial law-
making is the basis and prerequisite for legal reform,
i.e,, a qualitative, progressive transformation of law. In
this context, judicial lawmaking contributes to the de-
velopment of legal doctrine and is an indicator for the
legislator that certain legal relations need to be harmo-
nised, that social relations have changed, become more
complex, and require urgent legal regulation, and un-
fortunately, the legislator is already late in regulating
them. The theoretical and practical significance of the
impact of judicial lawmaking activism on the reform
of the judicial system and legal transformation is that
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judicial lawmaking is the basic, initial basis for the pro-
gressive transformation of the national justice system,
judicial system, judicial authorities, and the system of
law, especially the judicial branch of law.

Judicial reform, as an independent type of state
transformation, is a significant area of state-building
and is aimed at transforming justice into a fair mech-
anism for resolving legal conflicts and disputes based
on the rule of law. For a long time, the Ukrainian state
has been in a continuous state of change in the judicial
system, the effectiveness of which is now a substantial
indicator of Ukraine’s readiness for integration with
the EU. In the context of implementing the next stage
of reforming the justice system in Ukraine, the need for
regulatory consolidation of lawmaking judicial activism
is of particular significance. The last transformation of
justice in 2016 did not effectively address this problem.
The need for wider use of the lawmaking potential of
courts is mostly approved by lawyers, but denied by
representatives of the legislature, although there are
various manifestations of applied use of lawmaking ac-
tivism of courts (primarily the Supreme Court and the
Constitutional Court) in the legal system of Ukraine.
The author of this study expresses hope that the recog-
nition of judicial lawmaking in the national lawmaking
system is only a matter of time.

It is promising to investigate the methodological,
conceptual, practical, and comparative foundations of
the theories of judicial lawmaking and judicial reform,
the content and instrumental manifestations of inter-
action, the intersection of judicial lawmaking activity
and the transformation of justice, and the distinction
between judicial reform and judicial and legal reform.
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CynoBa npaBoTBOpYicTb i cyaoBa pedopma:
TeOpPeTUKO-NMPaKTUYHI acNneKTn B3aEMO3B'A3KY

IOpin KpuBnubKun
KaHounpoaTt iopUanyHMX HayK, OOLEHT
HauioHanbHa akageMia BHYTPILLHIX cripaB
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AHoTauia

IHTeHcHdikalisi MpaBOBOro po3BUTKY, IOCHUJIEHHSI B3AEMOIIPOHMKHEHHS IPAaBOBUX CHUCTeM, TpaHcpopMariis
MPaBOBUX 1 JepKaBHUX fIBUL] B yMoOBax IJo6asji3allifHUX Ta iHTerpauiliHuUX IporeciB 06YMOBJIIIOTH
aKTya/IbHICTh BMBYEHHS HPUPOJAM CyA0BOi mpaBoTBopuocTi M cyzoBoi pedopmu, ix cniBBigHOIIEHHS.
MeTa HaykoBOi po3BiJJKM - TeopeTu3alliss B3a€MO3B’I3Ky Cy[0BOI MPaBOTBOPUYOCTi Ta CyJoBoi pedopmu.
MeToz0J10TiUHY OCHOBY CTaTTi CTAaHOBUJIU iCTOPUYHUH, GOpPMalbHO-IOPUAUYHUN, KOMIIAPaTUBHUNA METO/H,
3aCTOCOBaHI BKOHTEKCTI IPUPOLHO-IIPABOBOI0, IO3UTHUBICTCHKOTO, COLLiOJIOTIYHOr0 NiAX0AiB, IHTErPaTUBHOTO
TUIy NPAaBOPO3YMiHHS, TEOPil MpaBOTBOPYOCTI U NpaBocyAnAd. OCHOBHI pe3yJbTaTH HAayKOBOTO MOILIYKY
MOJISATAI0Th B OOI'PYHTYBAHHI HU3KH TeOPETUYHUX [T0JI0XKEHD [P0 CYZ0BY IPAaBOTBOPUICTh i Cy10BY pedopMy.
By/io BCTaHOBJIEHO, L0 OPUJUYHA NPUPOJA CY[0BOI MpaBOTBOPYOCTi rMb60Ka Ta 6araTorpanHa. CyzoBa
MPaBOTBOPYICTH i CyioBa pedopMa 3HAXOASATHCS B TiICHOMY B3aEMO3B’s13Ky. OZivH i3 BUABIB Takoi B3aeMoJii
3BOJUTHCSA 10 TOTO, 1110 3aPOBa/PKEHHS CY0BOI IPaBOTBOPYOCTI € 3aBAAHHAM, HAIIPSIMOM ab0 pe3yJbTaTOM
cynoBoi pedpopmu. JloBeseHo, 1[0 CyJ0Ba MPaBOTBOPYICTh € BaroMUM 3J006yTKOM CyZ0BOi pedopMmu, a He
MOo6GIYHUM HACJiIKOM NepeTBOpeHHs cyAoBoi cucteMu. CyZioBa MPaBOTBOPUICTh € BAXKJIMBUM YHMHHHUKOM,
IO CYTTEBO MO3HAYAETHCSA HA CyJOBik pedopMi B MarepiajbHOMY, MpoliecyalbHOMY W oprasisariiHoMy
acnekrax. CyzoBa pedopMa K caMOCTiIHHUM BUZA Jep:kaBHOI TpaHchopMalii € BU3HAYaJIbHUM HaMpsSIMOM
Jlep>KaBOTBOPEHHA Ta CIPSAMOBaHA Ha MepeTBOPEHHS MPAaBOCYAAA Ha CIpaBeJJIMBUN MexaHi3M BUpilleHHSA
IOpUANYHUX KOHQJIKTIB 1 criopiB Ha OCHOBI BepXOBEHCTBA NpaBa. 3 KOKHUM eTanoM cyZoBoi pedpopMu B
YkpaiHi akTyasnidyeTbcsa HeoOXiHICTb odiriiHOro BM3HaHHA CyAo0BOi mpaBoTBopyocTi. CyzmoBa pedopma
2016 poky mO3UTHUBHO He Bupimuia Ie nuTaHHd. CTaHOM Ha 2024 pik moTpeby 3anpoBa/pKeHHs CyA0BOi
[IPaBOTBOPYOCTi NepeBaXXHO BU3HAIOTb HAa JOKTPUHA/IbHOMY DiBHI, ajie 3aKkOHOJaBelb 11 3amepedye, xo4a
HasABHI pi3Hi BUABY NPUKJIAJHOT0 3aCTOCYBaHHA IPaBOTBOPYOro NOTEHLia/y CyAiB y HalliOHa/IbHIN IpaBOBIi
cucteMi Ykpainu. [IpakTU4yHa LIHHICTE OTPUMaHUX pe3yJbTATiB JOCAIPKEHHS MOJIATaE B TOMY, L0 BOHU
MOy Tb 6y TH BUKOPHUCTaHI BULIMMU OpraHaMHU BJaJiM YKpaiHu A5 NifiBUIeHHs epeKTHBHOCTI NPaBOTBOPYOI
AIIBHOCTI, IPaBOCYAAA Ta IIepeTBOPEHHS CYy[0BOI CUCTEMU

Kniouosi cnosa:
MpaBOCY/Jisl; CYIOBA MPAKTHKA; CYyI0Be NpaBo; pedpopMma; AepkaBHA pedpopMa; mpaBoBa pedpopma
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Abstract

The right to work is one of the fundamental human rights guaranteed by international documents and the
constitutions of most countries, including Ukraine. However, the conditions and restrictions relating to the
right to work under martial law may change. Due to the constant threat to Ukraine’s independence, as well as
to the lives and health of its citizens, the regulation of labour relations is substantially different from peacetime,
which requires scientific substantiation. The purpose of this study was to outline the key provisions of labour
law relating to the person’s exercise of the right to work according to the social and legal vector of the state’s
activities under the legal regime of martial law. The study demonstrated the significance of ensuring stability
and security under martial law but emphasised the temporary nature of restrictive measures. The importance
of maintaining a balance between the interests of employers and employees was substantiated, as well as the
development oflabour legislation to accommodate the specifics of the situation during a military conflict. Human
rights may not be violated in either peacetime or wartime. On the contrary, the state should create conditions
for the free development of labour and the fulfilment of human potential. Based on formal legal analysis of
wartime legislation of Ukraine, comparison of various regulatory documents and scientific positions, the study
highlighted the problematic aspects of observance of the constitutional right to work. The relevant conclusions
were formulated, outlining the legal ways to achieve the balance of interests of employer and employee and
proposals for improving the legislation were identified. The recommendations proposed in this study may be
used by the legislator to improve the current labour legislation of Ukraine

Keywords:
labour relations; coercion to work; labour rights; constitutional rights; labour code

Introduction

The decline in the number of jobs and deterioration of
working conditions in the de-occupied territories of
Ukraine and in the areas of active hostilities had a sub-
stantial impact on the economy and the rights of em-
ployees. Understanding the legal framework for the ex-
ercise of the right to work under martial law is key to the
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effective protection of the rights and interests of citizens
and ensuring stability. It is important to account for the
fact that the state must strike a balance between rights
and responsibilities. Thus, the investigation of the right
to work in Ukraine under martial law is of great impor-
tance from both theoretical and practical perspectives.
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According to the conclusions of the Constitutional
Court of Ukraine!, freedom of labour implies the right
of each person to decide independently whether to
work. This is an inalienable right to secure employment
under equal conditions. However, the state prescribes
only equal opportunities for the exercise of the right to
work but is not obliged to employ every citizen. Thus,
Ukraine has adopted a modern concept of the right to
work, which guarantees the possibility of free choice of
the form and type of employment. However, the prob-
lem of investigating the right to work becomes relevant
in the context of the full-scale invasion of the aggressor
state, which has led to significant population displace-
ment and loss of employment.

The provisions of the constitution have a histori-
cal context. They reflect society’s need for stability and
security, but at the same time open a discussion about
limiting the power of employers to violate employees’
labour rights. M. Ashri (2019), in the study of the ap-
plication of international humanitarian law and human
rights in the context of armed conflict, found that some
international instruments do not recognise “war” or
“armed conflict” as the principal reasons that may sus-
pend or limit a state’s human rights obligations. How-
ever, war is a vivid example of an emergency that can
endanger the life of a nation. S. Kelbia et al. (2021) not-
ed that the definition and affirmation of human rights
determines the legal basis and value of a democratic so-
ciety. This should be consistent with the principle of the
rule of law, which defines the essence of the constitu-
tional state. M. Hurkovskyi & M. Sydor (2020) analysed
the theoretical foundations of guaranteeing human and
civil rights and freedoms and the right to work in the
context of the evolution of national legislation and the
stability of international regulations governing these
issues. L. Sotiroski (2023) examined how the exercise
of these rights in Europe is hampered by socio-political
crises, including the pandemic and the war in Ukraine.

Based on the findings of N.V. Kokhan (2022), the
right to work is a necessary socio-economic right
through which every person meets their own and their
family’s needs and contributes to the development of
the state and society. This right, which is prescribed
in international instruments, is central to the labour
sphere and underlies other labour-related rights. It al-
lows a citizen to secure their livelihood by performing
work that they choose or freely agree to.

The principle of the right to work, based on the
ideas of social justice and human rights, is general-
ly accepted, reflecting both individual and collective
needs to create material and spiritual values, which is
important not only for satisfying personal needs but
also for ensuring the existence of society. In peacetime,

the state has an obligation to provide all citizens with
equal and free opportunities to fully exercise the right
to work. This is expressed through the basic principles
of labour law, which should be understood as the right
of a person to be exclusively entitled to their skills and
abilities. Every person is entitled to freely choose the
form or scope of their business at will. In turn, this right
creates an obligation for the employer not to require
the employee to perform work that is not stipulated in
the employment contract and is not part of the employ-
ee’s job duties without the employee’s voluntary con-
sent (Southwick et al., 2019).

N.R. Prokopchuk (2023) concluded that Ukraine has
adopted a modern understanding of the right to work,
which guarantees every citizen the opportunity to free-
ly choose the form and type of employment. This is in
line with international standards and current judicial
practices in the country. Therewith, reviewing Part 2 of
Article 64 of the Constitution of Ukraine?, 1.0. Taran &
0.V. Pleskun (2022) stated that it concerns the restric-
tion of certain constitutional rights in case of martial
law, provided that such rights are not prescribed in this
provision, i.e., the legislators are entitled to oblige or
prohibit able-bodied citizens to work.

G. Khrystova & 0. Uvarova (2022) argue that to-
day most companies recognise their responsibility for
negative human rights impacts within their business
processes, specifically, according to the United Nations
Guiding Principles on Business and Human Rights
(UNGP). In this context, the Verkhovna Rada’s active
legislative work aims to resolve these issues and en-
sure that new laws follow the constitutional rights of
citizens. Thus, the purpose of this study was to analyse
the problematic aspects of labour law aimed at guar-
anteeing the right to work under the legal regime of
martial law, following the social and legal vector of the
state’s activities.

Materials and Methods

The study analysed the problems of legal regulation
and focused on the observance of the right to work
in the context of military operations and martial law.
The study was based on the application of special le-
gal scientific methods, which provide the reader with
an understanding of the specifics of approaches to ana-
lysing the problem. The methodological framework of
this study included a wide range of general and special
methods of cognition. The study employed general sci-
entific methods such as analysis, synthesis, comparison,
analogy, deduction, induction, and abstraction. Other
formal and logical methods, such as analysis, synthe-
sis, generalisation, and abstraction, were also used. The
study also included transitions from theoretical and

! Decision of the Constitutional Court of Ukraine No. 14-pn/2004. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/

v014p710-04#Text.

2 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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legal abstraction to specificity in the field, using nor-
mative modelling and the method of legal forecasting.
The approach to the investigation of the subject matter
was based on the integrated use of special methods,
such as structural-functional, comparative legal and
formal legal analysis.

To investigate the specific provisions of the Con-
stitution of Ukraine?!, laws and other regulations gov-
erning the right to work under martial law, the study
employed the formal legal method, which allowed for a
detailed analysis of the definition of restrictions on em-
ployees’ rights and the establishment of the rights and
obligations of the parties in the context of emergency
circumstances.

The methods of comparative and historical and le-
gal analysis were used to analyse legal norms and ap-
proaches to the regulation of the right to work under
martial law in different countries and in different his-
torical periods - peacetime? and wartime?®. This helped
to identify similarities and differences in legislation,
legal practice and constitutional norms, as well as to
assess the effectiveness of these methods in different
contexts. This approach allowed identifying the best
practices of other countries in regulating labour rela-
tions under martial law and helping develop optimised
strategies for Ukraine.

The application of the descriptive method in the
context of this study was to systematically describe and
analyse legislation and research related to the right to
work under martial law in Ukraine, including a detailed
review of constitutional and legislative provisions, defi-
nition of key concepts, and analysis of trends in the
development and implementation of this right. The
descriptive approach helped to systematise and sum-
marise the available data, which contributed to a better
understanding of the issue and the formulation of rec-
ommendations for further research or the development
of legal solutions. Analysis of decisions of the European
Court of Human Rights*® helped define the standards
and principles recognised by the international com-
munity in the field of human rights and ensures their
implementation and protection at the national level.

zakon.rada.gov.ua/laws/show/2136-20#Text.
hudoc.echr.coe.int/ukr?i=001-62147.
ukr?i=001-68376.

7 Ibidem, 1996.

8 Ibidem, 1996.

show/995_042#Text.

v014p710-04#Text.
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Furthermore, the analysis of the European Court’s judg-
ments can serve as a valuable source of information
and a basis for the development and improvement of
legislation aimed at protecting human rights. The use of
these sources helped to fulfil the purpose of this study,
as they provided the necessary legal framework, con-
text, and analytical data to understand and analyse the
issue of the right to work under martial law in Ukraine.

Results

The Constitution of Ukraine® affirms the significance of
the well-being, integrity, and security of citizens for so-
ciety. Ensuring the rights and freedoms of individuals
is a key function of the state that determines the future
of the country. It is important that the interaction be-
tween the citizen and the state is predominantly de-
termined by human rights and freedoms, and the rule
of the Constitution is one of the key components. This
is reflected in Article 3 of the Constitution of Ukraine’,
which confirms the importance of the choice of the
Ukrainian people and their future in the space of the so-
cial state. Article 43 of the Constitution® prescribes the
right to work as a fundamental human and civil right.
The Labour Code of Ukraine empowers employees to
exercise their labour rights but restricts employers. It
has been repeatedly emphasised that to implement the
idea of the rule of law, it is necessary that interactions
between the individual and the state are predominantly
determined by human rights and freedoms, while the
rule of the Constitution is one of the key components.

It was first prescribed in modern human rights
standards in the Universal Declaration of Human
Rights?’, the International Covenant on Economic, Social
and Cultural Rights'?, and the European Social Charter
(revised)!. This right is considered as an obligation of
the state to create conditions and mechanisms for its
implementation following international regulations.
According to the decision of the Constitutional Court
of Ukraine!?, the right to work is the ability of every
citizen to earn a living through work that they choose
or agree to freely. This right is guaranteed by the state,
which must ensure equality in the choice of profession

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

3 Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://
*Decision of the European Court of Human Rights No. 8919/80 “Van der Mussele v. Belgium”. (1983, November). Retrieved from https://
% Decision of the European Court of Human Rights No. 73316/01 “Siladin v. France”. (2021, April). Retrieved from https://hudoc.echr.coe.int/
¢ Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

9 Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.

1 International Convention on Economic, Social and Cultural Rights. (1973, October). Retrieved from https://zakon.rada.gov.ua/laws/

1 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.
12 Decision of the Constitutional Court of Ukraine No. 14-pn/2004. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/
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and type of employment, as well as develop the system
of professional education and training, accommodating
the needs of society.

The full-scale invasion and introduction of martial
law in Ukraine by Presidential Decree No. 64/2022
dated 24 February 2022!, has created significant dif-
ficulties for the state and society in the field of legal
regulation. Until now, labour legislation, specifically
the Labour Code of Ukraine?, did not prescribe any par-
ticular rules concerning labour relations during martial
law. Therefore, in the first days of the war, the situation
was regulated by the general provisions of the Code. As
of 2024, one of the principal documents defining the
specifics of labour relations of employees of all enter-
prises, institutions, organisations in Ukraine, as well
as persons working under an employment contract
with individuals, in times of war is the Law of Ukraine
No. 2136-IX “On the Organisation of Labour Relations
in Martial Law”? dated 15 March 2022, which sets sub-
stantial restrictions for employees.

Raising living standards and social protection
standards to European levels is truly a crucial step
towards integration with the European Union, but
changes to the right to work in times of war can only
exacerbate Ukraine’s predicament, as they potentially
contradict the Constitution and European law. The right
to work, as defined in Article 1 of the revised European
Social Charter* includes the ability of workers to freely
choose their occupation and to receive sufficient and
fair remuneration for their work.

Article 43 of the Constitution of Ukraine®, Article 23
of the Universal Declaration of Human Rights¢, Article 1
of the European Social Charter (Revised)’, ratified by
Ukraine, declare the prohibition of forced labour, while
Article 8 of the Law of Ukraine No. 2136-IX® prescribes
restrictions on the right to work and the right to strike.
Furthermore, the Law of Ukraine No. 389-VIII° (Arti-
cle 8) prescribes the introduction of labour service for
able-bodied persons who are not involved in defence
work, do not take part in the protection of critical in-
frastructure, and are not employed during martial law.
This may include performing work related to defence
tasks and responding to emergencies that occurred
during martial law. Individuals can also be involved
in performing socially useful work aimed at meeting
the needs of the Armed Forces of Ukraine and other

zakon.rada.gov.ua/laws/show/64/2022#Text.

zakon.rada.gov.ua/laws/show/2136-20#Text.

zakon.rada.gov.ua/laws/show/2136-20#Text.

military formations, law enforcement agencies, and
civil defence forces. This can include protecting critical
infrastructure and ensuring the normal functioning of
the national economy, and it can be done without the
need for specialised training. Persons engaged in con-
scription are guaranteed to retain their previous places
of employment.

According to N.V. Kokhan (2022), solving socio-eco-
nomic problems in times of war requires that each
person carefully consider the aspects of security and
availability of work. In such times, each employee must
be ready to mobilise their strengths and skills to work
effectively, constantly improving their level of skills
in the field of work. The state is obliged to ensure the
highest level of security in the workplace, and employ-
ers should not restrict the labour rights of employees
during a period of military conflict.

The findings of the Institute for Economic Research
and Policy Consultations (2021) point to a link between
the war and a drop in household income. The military
conflict leads to a decline in production, destruction of
infrastructure and other economic obstacles, which di-
rectly affects the incomes of citizens. According to the
Ukrainian Institute for Demography and Social Studies,
the decline in the standard of living and quality of life in
Ukraine during the military conflict has become a factor
affecting the country’s overall social climate. The war
caused a considerable outflow of labour force from the
country. Many citizens are looking for opportunities to
earn money abroad due to job losses and general in-
stability in the country (Cherenko et al., 2023). Thus,
the justified focus of the state authorities in Ukraine on
the war has led to negative consequences: a decline in
the standard and quality of life, a drop in incomes, and
labour migration. This drastically reduces investment
and innovation activity, as well as the country’s overall
economic growth potential.

According to the Social Progress Index (2024), the
quality of life and income of the population in Ukraine
decreased by 11 points in the global ranking compared
to 2021. Together with the increase in labour migration
and the stable data on the employment of Ukrainians
abroad (Fig. 1), this dramatically reduces the country’s
overall economic growth potential. As of the beginning
of March 2023, more than one million Ukrainian refu-
gees out of about 4 million registered (50% of whom

! Decree of the President of Ukraine No. 64/2022 “On the Introduction of Martial Law in Ukraine”. (2022, February). Retrieved from https://

2 Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
3 Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://

* European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

® Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

© Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.

7 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

8 Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://

9 Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/389-1%#Text.
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are of working age) were employed in the EU. Analysing
the above data, it can be established that, overall, 50%
of Ukrainians of working age have found a job and as-
similated into the country of their residence, which is
consistent with the employment rates of such persons

Refugees of working age
who have never worked,
1.28 million, 26%

Refugees of working \
age who lost their jobs,
1.2 million, 24%
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in Ukraine. International law protects the labour rights
of such persons in terms of prompt payment of wages,
decent pay, protection against unlawful dismissal, bal-
ance between work and rest, etc., on a par with Ukrain-
ian law in times of peace.

Refugees of non-working
age, 2.48 million, 50%

Figure 1. Diagram of employment rates of the able-bodied population who were forced to go abroad
Source: compiled by the author of this study based on data from ILO (2022)

The main problem for the labour sector during
martial law is the possible risk of infringement of la-
bour rights, including freedom of work. According to
0.0. Konopeltseva (2016), for an employee, freedom of
labour means the ability to choose an employer (both
individual and legal entity), place of work, workplace,
job function, and receive remuneration accordingly.
For an employer, freedom of labour means the right to
freely select employees, set wages, conduct collective
bargaining and conclude collective agreements, adopt
local regulations within its competence and establish
employers’ associations. The principle of freedom of
labour, including the right to work, excludes the possi-
bility of forced labour, since in this case there can be no
talk of freedom of labour and the right to work, which
everyone has can choose or to which they agree with-
out coercion (Bozhko, 2018).

Within the framework of its international commit-
ments, Ukraine has accepted the obligation to refrain
from using any form of forced labour. This includes zero
tolerance for political pressure or the use of forced la-
bour as a means of punishment, mobilising labour for
economic development, maintaining labour discipline,
punitive measures for participation in strikes or other
forms of protest, and discrimination based on race, so-
cial or national origin, or religion against employees'.

The prohibition of forced labour is also prescribed
in Article 43 of the Constitution of Ukraine? however, it

hudoc.echr.coe.int/ukr?i=001-62147.

ukr?i=001-68376.
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does not apply to military or alternative (non-military)
service, and to work or service performed by a person
pursuant to a court verdict (decision) or following laws
on martial law or a state of emergency. Under martial
law, there is a need to distinguish between the inter-
pretation of the terms “forced” and “necessary” labour,
which can actually be applied in certain cases.

In its conclusions on Ukraine’s compliance with
Article 1 of the European Social Charter?, the Council
of Europe Committee stressed that any form of forced
or compulsory labour should be inadmissible*. For the
definition of such labour, the Committee refers to the
International Labour Organization’s Forced Labour
Convention® and the judgments of the European Court
of Human Rights in “Van der Mussele v. Belgium”® and
“Siladin v. France”’.

According to Article 4 of the European Convention®,
states shall be obliged to adopt and enforce laws that
punish slavery, servitude, and forced or compulsory la-
bour. It is vital to consider that these obligations should
be understood in the context of the Council of Europe
Convention on Action against Trafficking in Human Be-
ings. Labour exploitation, which includes forced labour,
slavery, and servitude, is one of the forms of exploita-
tion covered by the definition of human trafficking.

The Committee draws on the case law of the Eu-
ropean Court of Human Rights and international legal
instruments to interpret Article 1§2 of the European

! Convention of Forced or Compulsory Labour No. 29. (1956, August). Retrieved from https://zakon.rada.gov.ua/laws/show/993_136#Text.
% Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.

3 European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

* Conclusions of European Committee of Social Rights No. 2020/def/UKR/1/2/EN. (2021, January). Retrieved from https://hudoc.esc.coe.
int/eng#{%22sort%22:[%?22escpublicationdate%20descending%?22],%22escdcidentifier%22:[%222020/def/UKR/1/2 /EN%22]}.

% Convention of Forced or Compulsory Labour No. 29. (1956, August). Retrieved from https://zakon.rada.gov.ua/laws/show/993_136#Text.
¢ Decision of the European Court of Human Rights No. 8919/80 “Van der Mussele v. Belgium”. (1983, November). Retrieved from https://

7 Decision of the European Court of Human Rights No. 73316/01 “Siladin v. France”. (2021, April). Retrieved from https://hudoc.echr.coe.int/

8 European Convention on Human Rights. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/995_004#Text.
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Social Charter!, which imposes on States Parties the ob-
ligation to effectively protect the rights of workers to
earn a living and to live in conditions of free occupation.
States Parties to the Charter have positive obligations
to introduce legislation to prevent forced labour and
other forms of labour exploitation, to protect victims,
and to investigate crimes of this kind.

At the same time, Ukraine has a labour duty estab-
lished at the legislative level. According to the Decree
of the Cabinet of Ministers of Ukraine No. 753 of 20112,
in areas where martial law has been declared, the mil-
itary command, jointly with other state bodies or in-
dependently, is entitled to impose labour service and
mobilise citizens to perform socially useful tasks. The
principal purpose of these duties is to carry out tasks
related to the defence of the country and emergency re-
sponse. The duration and remuneration of such tasks
are regulated by labour law. Within the framework of
these responsibilities, military commanders can use
the resources, property, and facilities of various enter-
prises, organisations, and individuals. Labour service
may be imposed on able-bodied persons who are not
involved in defence or rescue operations and who do
not work at enterprises, institutions, or organisations
to perform work related to the country’s defence. The
above creates the need to establish criteria for distin-
guishing between the concepts of “forced labour” and
“necessary labour”.

The conditions of martial law lead to the institu-
tionalisation of forced labour, which includes a system
of obligations imposed on citizens during a military
conflict. These responsibilities are defined and regu-
lated by the relevant legislation and involve the perfor-
mance of certain work in extraordinary circumstances,
mostly under the influence of regulatory pressure from
mandatory norms. In this context, the key point is the
observance of the legal grounds for the use of forced
labour during martial law. First of all, this concerns the
key legal aspect that defines the right to work through
the conclusion of an employment contract. As de-
fined in the Forced or Compulsory Labour Convention
No. 293, forced or compulsory labour is an activity that
is required of a person under the threat of punishment
for refusal to perform it. On the other hand, necessary
labour is legitimate and necessary, remaining free from
enslavement or coercion.

Notably, the basis of the necessary work is a per-
son’s inner conviction and desire to exercise their inal-
ienable natural right to work. At the same time, forced

zakon.rada.gov.ua/laws/show/2136-20#Text.

labour is manifested in interference with a person’s will
through legal pressure and the threat of punishment
for refusing to perform certain work. In wartime situa-
tions, voluntary work by volunteers who provide aid on
their own initiative and conviction can be considered
necessary labour. Therefore, within the meaning of the
Law of Ukraine “On the Legal Regime of Martial Law”*,
the mobilisation of persons to work by imposing labour
duty or other restrictions in the field of labour organi-
sation cannot be considered as forced labour. However,
it is crucial to strike a balance between the need to pro-
tect the state and ensure human rights, including the
right to freedom of work. Therefore, any restrictions on
this right must be substantiated and follow the princi-
ples of proportionality.

The current Labour Code of Ukraine® is somewhat
outdated and in some cases unable to resolve disputes
between employees and employers not only in wartime
but also in peacetime. Therewith, effective regulation of
labour relations requires a clear definition of the rights
and obligations of the main parties to these relations -
the employee and the employer or an authorised body,
whose relations are based on the correspondence of
the rights and obligations of one entity to the other. The
quality of the regulatory framework for labour rela-
tions depends on how effectively these actors exercise
their rights and fulfil their obligations according to the
constitutional right to work.

Certain provisions of the “martial legislation” are
quite modern and entitled to be interpreted in the new
Labour Code. Thus, the innovation of the aforemen-
tioned Law of Ukraine No. 2136-1X® is the expansion
of the rights of the parties to labour relations in the
context of freedom of contract - the right of the par-
ties to an employment contract to determine its form
independently (Part 1 of Article 2), as well as the in-
crease in the possibility of concluding fixed-term em-
ployment contracts (Part 2 of Article 2) and the pos-
sibility for the employee and employer to terminate
the employment contract at their own initiative at any
time without giving two weeks or two months’ notice
somewhat equalises the rights of the parties to the em-
ployment contract (Article 4). These provisions should
be viewed as adapted to the conditions of martial law.
The law also prescribes the possibility of transferring
an employee without their consent (Article 3), but this
does not limit their right to refuse to follow the em-
ployer’s order. Refusal may lead to termination of the
employment contract without any additional sanctions,

! European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.

2 Resolution of the Cabinet of Ministers of Ukraine No. 573 “On Approval of the Procedure for Engaging Able-bodied Persons in Socially Useful
Work under Martial Law”. (2011, July). Retrieved from https://zakon.rada.gov.ua/laws/show/753-2011-%D0%BF#Text.

3 Forced or Compulsory Labor Convention No. 29. (1956, August). Retrieved from https://zakon.rada.gov.ua/laws/show/993_136#Text.

* Law of Ukraine No. 389-VIII “On the Legal Regime of Martial Law”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/389-19#Text.
% Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.

¢ Law of Ukraine No. 2136-IX “On the Organisation of Labour Relations in Conditions of Martial Law”. (2022, March). Retrieved from https://
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coercion, or pressure. In the case of changes to the es-
sential terms and conditions of an employment con-
tract, the restrictions relate mainly to procedural issues
rather than to the substance of the rights to freedom
of work, prohibition of forced labour, and guarantees of
the right to freely dispose of one’s abilities to work and
choose one’s occupation.

According to the law, if it is not possible to pay sal-
aries due to military operations, such payments may be
suspended until the company can resume its core busi-
ness. Notably, from the standpoint of labour legislation,
a work stoppage caused by the lack of organisational or
technical capabilities necessary to perform work, force
majeure, or other circumstances is considered a peri-
od of downtime (according to Article 34 of the Labour
Code of Ukraine?).

This provision poses considerable risks for the
country in the context of armed conflict, as it is intri-
cately linked to the right to remuneration for work and
is recognised in leading international documents. Spe-
cifically, Article 23 of the Universal Declaration of Hu-
man Rights? guarantees the right to just and sufficient
remuneration to ensure a decent living for the worker
and their family. Furthermore, States Parties recognise
the right of everyone to just and equitable conditions
of work, including adequate remuneration, which shall
be ensured as a minimum for all workers. In addition,
Article 7 of the International Covenant on Economic,
Social, and Cultural Rights® guarantees the right to just
and satisfactory conditions of work, including the right
to fair remuneration for work performed. The Interna-
tional Labour Organization Convention No. 100* de-
clares the right to equal pay for equal work without any
form of discrimination, while the International Labour
Organization Convention No. 131° recognises the right
to remuneration for work and other social security as
a basic human right. Article 4 of the European Social
Charter® also defines the right to fair working condi-
tions, including fair remuneration for work.

According to O.E. Kostyuchenko (2019), by reveal-
ing the essence of the terms “fair working conditions”
and “fair remuneration”, the international communi-
ty seeks to achieve working conditions that not only

show/995_042#Text.

praci-pro-vstanovlennya-minimalnoi-zarobitnoi-plati-z-osoblivim.

govtrack.us/congress/bills/93 /hjres542 /text.

content/pkg/PLAW-106publ398/pdf/PLAW-106publ398.pdf.
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provide employees with conditions for their existence,
but also contribute to their comprehensive personal
development. This ultimately underlies further so-
cio-economic progress of society as a whole.

The Law’s provisions on restrictions on collective
bargaining agreements during martial law (Article 11)
should also be critically assessed. The partnership
between employees and employers is a key compo-
nent of social management of labour relations, which
includes collective responsibility and interaction be-
tween both parties to achieve common and mutually
beneficial goals and results. The influence of trade un-
ions and social dialogue on the state and on the obser-
vance of guarantees is of great significance. They will
also influence the struggle for social change (Kyrylov &
Cherevko, 2023). Thus, the termination of the collective
agreement carries the risk of violating the labour rights
of employees, specifically, remuneration, which, under
martial law, will lead to a decrease in the level of income
of the population and increase the unemployment rate.

A detailed comparative analysis with analogous
foreign regulations can help to identify common and
different aspects. In the United States of America, for in-
stance, martial law is governed by federal laws such as
the War Powers Resolution’ and the National Defense
Authorization Act®. These laws may impose restrictions
on the right to work during a military conflict, specif-
ically regarding the preservation of jobs and working
conditions. According to C.L. Fisk (2021), martial law
can create difficult conditions for employees, including
issues of job security, working conditions and wages. In
this context, labour legislation can provide not only a
model, but also certain tools to protect workers’ rights,
including mechanisms to stabilise jobs in case of mo-
bilisation, protection against arbitrary detention, and
guarantees of safety in the workplace. Furthermore,
organisational measures, such as the right to strike or
negotiations with employers to protect the rights of
employees in wartime, may be important. French leg-
islation, specifically the Labour Code of France’ and the
Defence Code of France!?, prescribes a special status
of employees during wartime, which guarantees them
protection of their rights to wages, working conditions,

! Labour Code of Ukraine. (1971, December). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text.
2 Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.
3 International Convention on Economic, Social and Cultural Rights. (1973, October). Retrieved from https://zakon.rada.gov.ua/laws/

* Convention of the International Labor Organization No. 100 “On Equal Remuneration for Men and Women Workers for Work of Equal Value”.
(1951, June). Retrieved from https://zakon.rada.gov.ua/laws/show/993_002#Text.

® Convention of the International Labour Organisation No. 131 “On the Fixing of Minimum Wages with Special Reference to Developing
Countries”. (1970, June). Retrieved from https://vk24.ua/regulations_and_jurisprudence/konvencii/konvenciya-mizhnarodnoi-organizacii-

¢ European Social Charter (Revised). (1996, May). Retrieved from https://zakon.rada.gov.ua/laws/show/994_062#Text.
7 Federal Law of United States of America No. 50 USC 1541-1548 “War Powers Resolution”. (1973, November). Retrieved from https://www.

8 Public Law of United States of America No. 106-398 “National Defense Authorization Act”. (2001, October). https://www.govinfo.gov/

° Labor Code of France. (2024, April). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006072050/.
10 Defence Code of France. (2024, May). Retrieved from https://www.legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006071307/.
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and job security. In Germany, the right to work un-
der martial law is regulated by the laws “On Working
Time”! and “On the Participation of Soldiers™?, which
prescribe compensation and aid to employees who may
be affected by the conflict.

Discussion

The observance of the right to work in times of war has
been the subject of research by many researchers who
have come to analogous conclusions on the need to fol-
low international law in Ukrainian legislation during
the war, but each of them has a different emphasis and
approach to the problem. T. Rutherford (2024) exam-
ines the impact of martial law on labour relations in
the United States of America, focusing on federal laws
governing this area. The researcher points to the re-
strictions on the right to work during military con-
flicts and the need to protect workers’ rights in these
circumstances. One of their proposals is to include
provisions in federal legislation that guarantee the
preservation of jobs and working conditions for em-
ployees during wartime. The researcher also recom-
mends developing mechanisms to stabilise jobs in case
of mobilisation and to protect workers from arbitrary
detention. Furthermore, Rutherford also highlights the
significance of organisational measures, such as the
right to strike or bargaining with employers, to protect
workers’ rights during wartime. This opinion cannot
be fully agreed with, as even peaceful gatherings can
pose a risk to life in conditions of danger, which is un-
acceptable to the legislator. It is advisable to establish
alternative forms of strike action, such as mediation,
the use of IT technologies, and making silent strikes
available in the form of work stoppages with proposals
to the employer online.

Analogously, J.-P. Le Crom (2019) focused on the
dynamics of labour relations in France during the war-
time period. The researcher analysed a series of meas-
ures aimed at protecting wage rights, working condi-
tions, and job security in this period of uncertainty.
J.-P. Le Crom’s (2019) main proposals included amend-
ing legislation to provide greater flexibility in regulat-
ing labour relations during the war and effective pro-
tection of employees’ rights in a changing environment.
Furthermore, the researcher recommended developing
mechanisms for resolving labour conflicts and ensur-
ing effective monitoring of the observance of work-
ers’ rights during wartime to ensure their adequate
implementation and protection. Notably, flexibility in
labour relations in times of crisis is key to respecting
employees’ rights. To this end, the author recognises
that variations in the conclusion and termination of an
employment contract, as well as changes to its terms

and conditions, are appropriate, modern, and promis-
ing in peacetime.

At the same time, C. Schmidt (2005) studied the im-
pact of martial law on labour relations in Germany. The
researcher stressed the need to provide compensation
and support to employees affected by the military con-
flict. One of the key proposals was to include provisions
in the legislation aimed at providing compensation and
support to these workers. Furthermore, Schmidt rec-
ommended developing mechanisms to stabilise jobs in
case of mobilisation and ensure safety at the workplace
under martial law. The researcher also emphasised the
significance of effective control over the observance of
workers’ rights during a military conflict and suggested
employing the practices of other countries in this area
to improve the situation in Germany. It is worth agree-
ing with the researcher and emphasise the importance
of effective monitoring of the observance of workers’
rights during military conflict and suggest using the
practices of other countries to improve the situation in
the country under study:.

Ukrainian scholars, specifically M. Mendzhul &
A. Kalko (2022), point to the significance of maintain-
ing flexibility in the regulation of labour relations dur-
ing a military conflict. They consider changes that re-
strict workers’ rights, but at the same time believe them
necessary for the functioning of the economy and job
security. Researchers propose to amend the legislation
with a provision on the possibility of cancelling the sus-
pension of an employment contract by an employee.
This will provide employees with greater flexibility in
restoring their jobs after the end of martial law. They
are also developing a specific provision on the cancel-
lation of the suspension of an employment contract,
which may improve the situation for employees during
the military conflict.

Therewith, it is important to emphasise the signif-
icance of respecting the fundamental principles of la-
bour law and calls for any restrictions to be temporary
and reasonable during this period. The study focuses on
the observance of the leading principles of labour law,
such as freedom of work and prohibition of discrimi-
nation in the labour sphere, identifies restrictions that
may arise in a time of war and calls for the temporary
nature of these restrictions to further restore the econ-
omy and develop the state. It also points to the need for
changes in the legislation on remuneration and control
over the observance of workers’ rights during wartime.

Analogous conclusions on the vital aspects of hu-
man and civil rights observance in wartime have been
made by Y. Matvieieva (2023), who emphasises the
significance of effective protection of human and civil
rights in the context of military conflict. The researcher

! Law of Federal Republic of Germany No. I 1170 “On Working Time”. (1996, May). Retrieved from https://www.gesetze-im-internet.de/

arbzg/BJNR117100994.html.

2 Law of Federal Republic of Germany No. 12065 “On the Participation of Soldiers”. (2016, August). Retrieved from https://www.gesetze-im-

internet.de/sbg 2016/BJNR206510016.html.
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stresses that without a proper mechanism for exercis-
ing these rights, they become declarative and have no
real value for people. Y. Matvieieva (2023) also notes
the need to punish those responsible for violating inter-
national law and to protect against the aggressor coun-
try’s encroachment on territorial integrity. At the same
time, the present study highlighted the significance of
an effective mechanism for monitoring the observance
of employees’ rights in the context of military conflict
and proposed a series of practical measures, such as
monitoring and supervision of enterprises, develop-
ment of mechanisms for resolving labour disputes and
use of the practices of other countries in this area.

Conclusions

The study analysed the legal regulation of the right to
work during military operations and martial law. The
use of specialised scientific methods helped to thor-
oughly analyse the regulations and international stand-
ards, compare approaches to this issue in different
countries, and help systematise and summarise exist-
ing data, which offered a better insight into the prob-
lematic and allowed formulating recommendations for
future research and legal solutions. The analysis of the
European Court of Human Rights judgments provided
an important legal basis for understanding and analys-
ing the problem.

It was found that martial law has a substantial im-
pact on labour relations in Ukraine. On the one hand,
temporary measures were introduced to protect work-
ers’ rights and stability in the labour market. On the
other hand, there are numerous violations of labour
rights. The study stated that under martial law, the state
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is not entitled to restrict the right to work, but in com-
pliance with the principle of proportionality - any such
restrictions must be substantiated, temporary, and pro-
portionate to the purpose they pursue. Thus, the state’s
defence cannot be built on human rights violations; the
right to work must be guaranteed at all times.

The study emphasised the need for constant moni-
toring and updating of the legislation regulating labour
relations in wartime, accommodating changes in the
situation and needs of society. Only through continu-
ous improvement and adaptation of the legal frame-
work can the effective protection of employees’ rights
and stability and order be ensured during a period of
military conflict. The proposed recommendations can
serve as a basis for improving the labour legislation of
Ukraine and ensuring stability in the labour market un-
der martial law. For further research in this area, it is
advisable to focus on the analysis of labour rights vio-
lations, the development of new control mechanisms,
and the study of the impact of martial law on gender
equality in the labour market.

In the context of analysing the right to work under
martial law in Ukraine, it is important to consider the
effectiveness and efficiency of the existing mechanisms
for monitoring the observance of these rights to ensure
the implementation of the regulations governing labour
relations during the period of military conflict.
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Cherevko [IIIINENENEGEGEEE

NMpaBo Ha NpaLio B YMOBaX BOEHHOIO CTaHY:
3aKOHOAABYUM acneKT B YKpaiHi

HaTtania YepeBKo

KaHounaoaT HayK 3 AepyXaBHOMO yrpaBiiHHA

XepCOHCbKUNI AePXaBHUIM arpapHO-eKOHOMIYHUI YHIBEpCUTET
73006, Byn. CTpIiTEHCbKA, 23, M. XepCOH, YKpaiHa
https://orcid.org/0000-0002-5456-8887

AHoTauia

[IpaBo Ha mpaLo € 0AHUM i3 PyHJaMeHTaTbHUX NPaB JIOJWHH, FAPAHTOBAHUX MIXKHAPOJAHUMHU JOKyMEHTaMHU
Ta KOHCTUTYLiAAMU 6isbLIOCT] KpalH, cepes ikux YkpaiHa. [IpoTe yMoBU 1 06MeKeHHS, 1110 CTOCYIOThCS IpaBa
Ha MpaLl0 B yMOBaX BOEHHOI'O CTAHY, MOXYTb 3MiHIOBAaTUCS. Y 3B’s13KY 3 ITOCTiIHHOI0 3arp0o3010 He3a/1eKHOCT]
YkpaiHy, a TakoXK »KUTTIO Ta 3/[0pOB’10 Il rpoMa/isiH, pery/Ir0BaHHS TPY/LOBUX BiIHOCHH iCTOTHO BiJjpi3HAETbCS
Bii MUPHOTO 4acy, 1[0 NOTPeOye HayKOBOro OGI'PYHTYBaHHA. MeTo10 po6GOTH 6yJI0 OKpecJeHHS OCHOBHHUX
HOpPM TPYAOBOI'0 IpaBa ILI0A0 BTiJIEHHS 0CO0O0I0 MpaBa Ha Mpalo BiMOBiAHO A0 coLia/bHO-MPaBOBOTO
COpsAMYBaHHA [JiSJIbHOCTI Jiep»KaBd B YMOBaX NpPaBOBOI'0 PEXWUMY BOEHHOIO CTaHy. Y CTaTTi 3acBij4eHO
BaXKJIMBICTb 3abe3nedyeHHs CTabiJbHOCTI ¥ 6e3neky B yMOBax BOEHHOTO CTaHYy, OZJHAK aKIeHTOBAHO Ha
TUMYacoBOCTI 0OMeXYyBaJIbHUX 3axoJiB. Byso o6rpyHToBaHO BaroMe 3HayeHHs 36epexeHHs 6GaJsiaHCy
MiX iHTepecaMu po6OTOZABIB i Mpal[iBHUKIB, & TaKOX PO3BUTKY TPYAOBOT0 3aKOHOJABCTBA, 1106 BOHO
BpaxoByBaJio crnenudiky cutyauii miJy yac BoeHHOro KoHJikTy. [IpaBa JIloJUHU He MOXYTb OYTH HOpYILIEeH]
AK Y MAPHUH, TaK i y BOEHHHUH Yac. HaBnaky, Aep:kaBa NOBUHHA CTBOPIOBATHA YMOBH /ISl BI/IBHOTO PO3BUTKY
nparyi, peasizauii norexuiany jroauHu. Ha ocHOBi dopMaIbHO-IOPUUYHOTO aHAJi3y 3aKOHO/JaBCTBA YKpaiHU
BOEHHOI'0 4acy, MOPiBHAHHA Pi3HUX HOPMATHMBHO-NPAaBOBUX JOKYMEHTIB I HAyKOBUX NMO3UIIA BUCBITJIEHO
npo6JieMHi acCeKTH JOTPUMaHH KOHCTUTYLiHHOro paBa Ha nparo. ChopMy/IboBaHO Bi/[TOBi/IHI BUCHOBKHY,
AKl OKpec/JII0Th IPUANYHI LUIAXU JOCATHEHHs 6aslaHCcy iHTepeciB po60TO/aBIsl Ta NpaliBHUKA, a TAaKOXK
BU3HA4Y€HO MpPOMNOo3uLii 3 yJOCKOHAa/IeHHs 3aKOHO/AaBCTBa. 3alpONOHOBAHI B CTATTi peKoMeHAalil MOXYThb
6yTH BUKOPHCTaHi 3aKOHO/aBLIeM [JIs1 BIOCKOHAJIEHHSI YUHHOTO TPYZ,0BOT0 3aKOHO/AaBCTBA YKpaiHU
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Abstract

The significance of this study lies in recognizing the crucial role grants play within the social fabric of Indonesian
communities. Despite their importance, grants, particularly in the context of land inheritance, often pose
challenges, leading to complications such as the potential for withdrawal or annulment. This research aimed
to dissect and comprehend the legal ramifications of verbal agreements made prior to the formulation of a
grant deed, especially focusing on how such agreements influence the withdrawal of land ownership rights, as
illustrated by the decision of the Kupang High Court (Case No. 23/Pdt/2017/PT.KPG). Employing a normative
legal research approach, this investigation delves into secondary data and legal literature to interpret the
law both as it is written and as it governs societal behavior. A comparative analysis of similar cases provides
additional insights, revealing how varying interpretations of verbal agreements can impact the enforceability
of grant deeds across different jurisdictions. This study proposed a detailed analysis, asserting the necessity for
clearly defining real evidence in the form of authentic deeds. These deeds serve not only as conclusive proof of
land ownership but also as a foundational element for any modifications to such ownership, premised on the
mutual consent and responsibilities undertaken by both the grantor and grantee during the deed’s creation.
The grant deed emerges as a pivotal document, ensuring the grantee’s rights over the land, predicated on the
lawful acts executed by both parties involved in the transaction. By exploring these aspects, the research offers
insights into enhancing the legal framework surrounding grants, aiming to mitigate the issues arising from oral
agreements in land transactions
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Introduction

The study of land division and property rights is of
paramount importance due to the multifaceted roles
land plays in economic stability, political power, legal
systems, and social structures. In contemporary socie-
ty, the management of land resources and ownership
rights continues to provoke legal and social challenges,
making it essential to develop a robust understanding
of the mechanisms governing land transactions and
rights conveyances. Land, as a finite and valuable re-
source, serves as a cornerstone for economic develop-
ment, providing a foundation for agriculture, industry,
and urbanization. Moreover, it holds significant polit-
ical power, influencing territorial boundaries, sover-
eignty, and resource allocation. Legal systems around
the world rely on well-defined property rights to en-
sure orderly land management, resolve disputes, and
uphold justice. However, the complexities surrounding
land ownership, inheritance laws, and land use regula-
tions present ongoing challenges. Issues such as land
grabbing, unauthorized settlements, and conflicts over
resource exploitation highlight the need for effective
governance frameworks and equitable distribution
mechanisms.

Recent literature in the field has increasingly
focused on the complexities of land rights as influ-
enced by oral agreements and the legal consequenc-
es of such arrangements. For instance, R. Awaliyah &
N. Faizah (2020) examined the non-reciprocal nature
of grants, revealing how the absence of counter-obli-
gations in such agreements can complicate legal dis-
putes over property rights. Similarly, A. Sutedi (2019)
delved into the protective nature of property rights un-
der formal law, highlighting their resistance to external
challenges. On another front, O. Moechtar et al. (2020)
explored the legislative nuances that govern the rein-
tegration of granted assets, illustrating the depth of
legal frameworks required to manage such transitions
effectively. Moreover, researchers like A. Kamalia et
al. (2020) and R. Hidayat et al. (2023) have under-
scored the social functions of grants, emphasizing their
role in wealth distribution and the potential societal
impacts of their mismanagement. These studies collec-
tively portray a landscape where the theoretical under-
pinnings of property law are continually being tested
by practical challenges.

The primary objective of this research is to dissect
and analyze the legal implications of oral agreements
made prior to the creation of grant deeds, with a focus
on how these agreements affect the withdrawal of land
ownership rights. This involves a detailed examination
of case law, notably the decision in the Kupang High
Court Case No. 23/PDT/2017 /PT.KPG!, to elucidate the
conditions under which oral agreements may influence
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the enforceability of formal property transactions. The
study aims to contribute to the enhancement of legal
frameworks surrounding property transactions, par-
ticularly in contexts where oral agreements precede
formal documentation, to prevent potential disputes
and enhance transactional transparency.

In pursuit of this aim, the study set out several
objectives: first, to systematically review and synthe-
size existing legal doctrines as they pertain to oral
agreements and property rights; second, to conduct a
comparative analysis of relevant case law to identify
patterns and divergences in judicial interpretations;
and third, to propose amendments or clarifications to
existing legal standards to better address the complexi-
ties introduced by oral agreements in property transac-
tions. By achieving these objectives, the research seeks
to provide a grounded and comprehensive perspective
on the interplay between verbal contracts and formal
property rights, ultimately contributing to more stable
and equitable land governance practices.

Materials and Methods

Normative legal research, often synonymous with doc-
trinal research, is an indispensable method within le-
gal scholarship that primarily involves the examination
of library materials or secondary data to uncover legal
rules, principles, and doctrines (Zulfa et al., 2023). Re-
search relies heavily on written laws and regulations
referred to as “law in books” and is used to determine
norms or rules that dictate appropriate human behavior
(Thioris & Dharsana, 2023). Law is often interpreted as
it is codified in statutory texts, serving as a benchmark
for societal conduct (Wijilestari et al., 2022). Further-
more, defines normative legal research as a systematic
process aimed at resolving legal issues by identifying
applicable legal standards and doctrinal underpinnings
(Thioris & Dharsana, 2023)

This study employs the normative research ap-
proach to explore the Legal Implications of Oral Agree-
ments before the Creation of a Grant Deed and to analyze
the characteristics of land ownership rights withdrawal
by the grantor based on an oral agreement, as evidenced
by the Kupang High Court Decision No. 23/PDT/2017/
PT.KPG2 The methodology integrates several specif-
ic legal research methods and case-study approach to
achieve a comprehensive understanding of the issues at
hand. Central to this study is the analysis of the Kupang
High Court case, which provides a real-world applica-
tion of the theoretical legal principles discussed. This
method allows for an in-depth examination of how oral
agreements and their subsequent formalization into
grant deeds are treated under the current legal frame-
work. This research includes a comparative study of

! Decision of the Supreme Court of The Republic of Indonesia No. 23/PDT/2017/PT.KPG . (2017, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.

2 Ibidem, 2017.

Law Journal of the National Academy of Internal Affairs, 14(3), 66-77

67 I


https://putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html
https://putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html

I 8

B | <ol implications of oral agreements prior..

British and Australian legislation. These jurisdictions
were chosen due to their significant influence on com-
mon law traditions, which underpin many legal sys-
tems, including that of the study area. Comparing these
systems helps to understand different approaches to
land ownership and the enforceability of oral agree-
ments. This involves a systematic breakdown of legal
documents and statutes to interpret the letter of the law
as it is applied in the case study. It also examines how
the statutes are implemented in the courts, providing a
formalistic perspective on the legal processes involved.

The inclusion of British and Australian laws
serves to shed light on the variance in legal interpre-
tations of oral agreements concerning land ownership.
Both countries offer robust frameworks for property
rights, which are pivotal in understanding how such
agreements are viewed and enforced in different le-
gal contexts. The study of these systems is crucial for
proposing changes or enhancements to the local legal
framework, especially to address gaps or ambiguities
that might exist in the interpretation and enforcement
of oral agreements in land transactions.

Through these methodologies, the research aims to
create a detailed legal analysis that not only clarifies the
legal standing of oral agreements in the context of grant
deeds but also proposes potential legislative or doctri-
nal changes to improve the predictability and fairness
of land ownership rights. This holistic approach en-
sures a thorough understanding of the normative legal
implications and aids in crafting more effective and eq-
uitable legal policies.

Results and Discussion

Analysis of the legal power of oral agreements prior
to the making of grant deed as a basis for withdraw-
ingland ownership rights by the grantor. In this case,
property rights are referred to as hereditary rights be-
cause basically the position of property rights can be
passed down or inherited to the heir or successor. It is
said to be the strongest right is because property rights
can be easily defended from intervention from outside
parties. Full property rights mean that property rights
have a range of authority that is a level higher than the
various other rights, so that property rights can also be
said to be the main rights of all other forms of rights, for
example, such as people who have property rights to a
vehicle will easily lease it to other parties. The owner’s
authority is forever or unlimited if there is no interfer-
ence from other authorities.

One of the efforts to transfer land rights is by way
of grant (Awaliyah & Faizah, 2020) Grant is a gift made

by someone to another party, when both are still alive
(Afida, 2023)-Within the structure of a grant, the trans-
action is characterized by the absence of reciprocal ex-
change; the grantor relinquishes rights to ownership
of either partial or full assets to another entity without
expecting any form of compensation from the grantee.
To address this, lawmakers have instituted regulations
mandating that the grantee must account for and rein-
tegrate any received assets back into the estate of the
grantor for proper assessment (Moechtar et al., 2020).

Grants in Indonesia have a social function in the
life of the community, where something can be given to
anyone without discrimination (Kamalia et al., 2020).
Therefore, many people see the use of grants as a solu-
tion to wealth distribution (Krismantoro, 2022). How-
ever, grants in reality are often not the right solution
when it comes to land inheritance, as this can lead to
new problems, such as repossession or annulment
(Hidayat et al., 2023). In relation to the annulment of
a grant as occurred in the Kupang High Court Decision
No. 23/PDT/2017 /PT.KPG! it started on September 15,
1993, Mr. J.E. (Defendant) married Ms. ].M. (Plaintiff’s
sister), because they did not have a house to live in, in
1997 Plaintiff allowed Defendant and his wife to occu-
py a house owned by the Plaintiff. Then, the Defendant
requested that the land and house occupied by both of
them be given to both of them, with a verbal agreement
made by the Defendant and Plaintiff that the Defendant
would not leave the Plaintiff’s sister.

However, on January 22, 2016 the Defendant sued
his wife J.M. (the Plaintiff’s sister) for divorce which
was registered at the Kupang District Court No. 17/
PDT.G/2016/PN.KPG? and was decided on April 18,
2016 granting the Defendant’s request for divorce. Be-
cause of this, the Plaintiff considered that the Defend-
ant had violated the oral agreement that they had made
previously, so the Plaintiff felt that the Defendant had
violated the terms of the grant and based on that the
Plaintiff filed a lawsuit which basically requested a de-
cision to withdraw the grant that had been given. This
is not in accordance with the reason why a grant can be
revoked, because according to the definition contained
in the Big Indonesian Dictionary, a grant is actually a
voluntary gift that includes the transfer of rights to
something to another individual. In addition, the rev-
ocation did not meet the requirements to declare the
grant “void” as stipulated in the civil code. Article 1666
of the Civil Code of Indonesia® defines a grant as a con-
tract wherein the grantor voluntarily and permanently
relinquishes an item for the grantee’s benefit, who then
accepts this contribution.

! Decision of the Supreme Court of The Republic of Indonesia No. 23/PDT/2017/PT.KPG . (2017, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.
2 Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.
3Civil Code of the Republic of Indonesia. (1945, August). Retrieved from https://perpustakaan.bldk.mahkamahagung.go.id/index.

php?p=show_detail&id=794&keywords=.
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Article 1667 of the Civil Code of Indonesia® articu-
lates that grants are irrevocable except under certain
conditions. Specifically, it mandates that grants must
pertain to existing assets. Grants concerning assets to
be acquired or created in the future are considered in-
valid. Then, Article 1668 of the Civil> Code, states It's
stipulated that the grantor is prohibited from asserting
the right to sell or donate the granted item to someone
else, rendering the grant null regarding that specif-
ic item. According to Article 1670 in the Civil Code?, a
grant becomes invalid if it requires the grantee to settle
debts or obligations, except for those explicitly men-
tioned in the grant deed or an annexed document (Alvi-
an & Mujiburohman, 2022).

Basically, grants are not part of inheritance law but
part of the law of engagement which has been regulated
in book III (three) chapter X (tenth) of the Civil Code*.
In addition, in the inheritance process there is one con-
dition that must be met according to inheritance law,
namely the heir/deceased person where he leaves
some form of wealth. In contrast to grants, the condi-
tions for granting grants are that the grantee must be
conscious and at the time still alive during the process
of implementing the grant (Yoka, 2021).

Granting is done by making a grant deed before
an authorized official. For movable goods, it is usually
done before a Notary, while for immovable goods it is
usually done before a Land Deed Official (PPAT) (Man-
dasari, 2018). PPAT is in charge of carrying out some
land registration activities by making deeds as evi-
dence of certain legal actions regarding land rights. The
position of PPAT is desired in law which has the aim of
assisting and serving people who need authentic writ-
ten evidence related to land regarding circumstances,
events or legal actions (Adjie, 2014)

Article 1688 of the Civil Code® clarifies that grants
are generally irrevocable but lists exceptions where a
grant can be canceled: if the agreed conditions are un-
met, if the grantee commits a crime against the gran-
tor, or if the grantee fails to provide financial support
to the grantor, resulting in the grantor’s poverty. Under
the stipulations of the cited article, a grant may be re-
scinded upon fulfilling specific criteria for its termina-
tion. This process involves the grantor issuing a formal
declaration to the grantee, asserting a claim over the
previously granted assets. During this procedure, it's

php?p=show_detail&id=794&keywords=.
2 Ibidem, 1945.
3 Ibidem, 1945.
*Ibidem, 1945.
5Ibidem, 1945.
6 Ibidem, 1945.

php?p=show_detail&id=794&keywords=.
9 Ibidem, 1945.
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imperative for both parties to duly consider their re-
spective rights and responsibilities (Mandasari, 2018).
In specific legal contexts, there may be instances where
a party fails to meet its duties to the other. Under these
conditions, the affected party is entitled to assert their
rights and adhere to legal procedures outlined for such
situations (Zia et al., 2020)

Agreements preceding a grant must be explicitly
detailed by all parties to ensure clarity and safeguard
their interests, preventing potential future conflicts.
The case from the Kupang High Court illustrates the
complications that can arise from unclear agreements.
Per Article 1666 of the Civil Code®, a grant’s revocation
is strictly limited to certain conditions. In Kupang High
Court’s” ruling the judge determined an oral agreement
as a grant condition, leading to the deed’s cancellation.
Despite Article 1688 of the Civil Code® stating grants are
irrevocable barring specific criteria, this case prompts
further investigation into how oral agreements influ-
ence grant cancellation decisions within the stipulated
legal framework.

The PPAT Deed plays a crucial role in legal trans-
actions, impacting both private and public law sectors.
It serves as a foundation for the National Land Agen-
cy, specifically at the Regency/City Land Agency Office
level, to manage the transfer and encumbrance of land
rights. For the legal transfer of land rights via grants to
be recognized, documentation by a PPAT, an authorized
official, is required. This process ensures legal certain-
ty for all parties involved in a grant, establishing clear
rights and responsibilities (Olanda & Nurdin, 2022).
However, the Civil Code provides provisions for it, so
that grantors and grantees are also subject to rights and
obligations in the grants they make (Table 1).

Furthermore, a grant is a form of gift from one per-
son to another voluntarily. In civil law, grant or “schenk-
ing” is defined as an agreement made by a grantor dur-
ing his lifetime with and irrevocably, to hand over an
object for the needs of the grantee to be used as person-
al property (Syuhada, 2019). A grant is a binding and
irrevocable legal act according to the will of one of the
parties. However, in the event of certain reasons a grant
can be withdrawn.

Article 1688 of the Civil Code’ specifies that a grant
can be canceled if the original terms are not met, the
grantee commits a crime against the grantor, or fails to

! Civil Code of the Republic of Indonesia. (1945, August). Retrieved from https://perpustakaan.bldk.mahkamahagung.go.id/index.

" Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.
8Civil Code of the Republic of Indonesia. (1945, August). Retrieved from https://perpustakaan.bldk.mahkamahagung.go.id/index.
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support the grantor financially if they become impover-
ished. Article 1667 of the Civil Code dictates that grants
are valid only for existing goods at the grant’s issuance.
It clarifies that a grant involves: a unilateral agreement
without expectation of return; its irrevocable nature;
the grantor’s positive intention towards the grantee;

necessity for the grantor to be alive at the grant’s cre-
ation, though fulfillment may occur posthumously; and
applicability to the grantor’s existing tangible or intan-
gible, movable or immovable assets. There are condi-
tions that must be performed on the grant so that the
grant agreement is valid and enforceable (Table 2).

Table 1. Obligations of grantor and grantees and rights of the grantors

- After the grantor hands over the property or object that is granted to the grantee, then since then
é The obligation of the grantor. there are no more obligations that bind the grantor.
'g 1. Pay off any debts of the grantor or other objects, provided that the debts and expenses to be paid
o0 licati ¢ have been expressly stated in the Grant Deed.
S Obligations of grantees. 2. Providing maintenance to the grantor if the grantor falls into poverty.
3. Returning objects that have been granted based on the rules set forth in the Civil Code.
1. The grantor is entitled to use a certain amount of money from the property or object he grants,
" provided that this right has been agreed upon in the grant.
= Grantors also have rights 2. The grantor has the right to take the object he has given if the grantee dies before the grantor,
-é” related to their grants. provided that this applies if it has been agreed beforehand.
3. The grantor may revoke the grant, if the grantee does not fulfill the obligations specified in the
grant deed or other matters stated in the Civil Code.

Source: developed by the authors

Table 2. Conditions that must be performed on the grant

Conditions for grantor

a. The item granted is the property of the grantor (it is not valid to give away someone else’s property).

b. The grantor is not a person whose rights are restricted for some reason.

c. The grantor is a person who is capable of acting according to the law.

d. There is no coercion received by the grantor in making the grant.

Conditions for grantees

A grantee must be a person who actually exists at the time the grant is made. What is meant by actually
existing is that the person (grantee) has been born, and it is not disputed whether he is an adult, child or
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lack of intelligence. So that granting grants to babies who are still in the womb is invalid.

a. The goods are already there;

b. The item has a value;

Conditions for goods that can be

donated transferred;

c. The goods can be possessed of their substance, accepted for circulation and their ownership can be

d. The donated goods can be separated and handed over to the grantee.

Source: Structured by the authors on the basis of S. Lingga Saputra (2019)

The existence of these conditions in granting
grants, giving rise to rights and obligations regarding
the grants given. The emergence of rights such as in
the event that the grantor is entitled to use a certain
amount of money from the property or object he grants
provided, that this has been promised beforehand when
the grant occurs. In addition, the grantor can also take
back the goods he gave if the grantee dies before the
grantor. This must also be stated or agreed in advance
at the time of granting. Although actually grants can-
not be withdrawn except for grants given by parents to
their children, there are exceptions that can be made by
the grantor so that the grantor can withdraw his gift. As
this has been included in the grant deed or is contained
in Article 720 the Compilation of Sharia Economic Law
Regulation! which states that there are other things in
the event that the grantee does not fulfill its obligations.

After the granting of his property to the grant-
ee, then immediately at that time the grantor has no

binding obligations on him. Due to the concept of
granting grants that are made freely and irrevocably.
So, in the case of canceling a grant legal action must
go through the correct procedure so that the owner-
ship status of land rights can be clearly known (Enty et
al., 2019). Therefore, grants of land and buildings must
be made in the form of an authentic deed before a Land
Deed Official (PPAT). In Article 1 paragraph 4 of Gov-
ernment Regulation of the Republic of Indonesia No. 24
of 2016 concerning Amendments to Government Regu-
lation No. 37 of 1998 concerning Regulations on the Po-
sition of Land Deed Officials, explains the definition of
a Land Deed Official (PPAT)? deed: “A PPAT (Land Deed
Official) deed serves as proof of completed legal trans-
actions regarding land or property rights. The deed’s
effectiveness is negated if the legal action it represents
is annulled. There are two key scenarios for deed can-
cellation: 1) the deed loses its evidentiary value if the
legal action it records is revoked, and 2) if a transaction

! The Compilation of Sharia Economic Law Regulation. (2011, August). Retrieved from https://perpustakaan.mahkamahagung.go.id/assets/

resource/ebook/02.pdf.

2 Government Regulation of the Republic of Indonesia No. 24 “On Amendments to Government Regulation Number 37 of 1998 Concerning
Regulations on the Position of Land Deed Officials”. (1998, November). Retrieved from https://bphn.go.id/data/documents/98pp037.pdf.
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is annulled after being recorded at the land office, the
official registration remains unchanged” (Adjie, 2014).

Canceling a deed before its registration at the land
office can be executed with a notarial deed, reflecting
the civil nature of the agreement documented in the
PPAT deed. However, if the deed’s cancellation occurs
post-registration, Article 45 of Government Regulation
No. 24/1997' mandates that it must be executed via a
court decision (Adjie, 2014). Following civil law princi-
ples, upon deed cancellation, conditions should revert
to their state before the legal action documented in the
deed occurred.

Article 45 of Government Regulation No. 24/1997
stipulates that cancelling a PPAT? deed during its regis-
tration at the land office requires a court decision due
to the need for detailed examination. If parties mutual-
ly agree to cancel without disputes, they can approach
a notary to draft an annulment deed. Disagreements
necessitate seeking cancellation through the gener-
al or district court. Regardless of registration status
at the land office, parties can opt for cancellation via
a notarial deed if there’s no contention, subsequently
requesting cancellation at the land office, which then
only acts to cancel the deed’s registration without
delving into the civil dispute. A grant becomes effective
once issued, requiring familiarity between the grantor
and grantee, and must be formalized through a grant
deed by an authorized official, as mandated by Article
1682 of the Civil Code®. An authentic deed, as defined
in the Civil Code, is a document created legally by an
authorized official, serving as conclusive evidence for
those involved. However, in the context of national
land law, a PPAT’s deed, according to Government Reg-
ulation No. 24 of 19974 is considered strong evidence,
distinguishing its legal standing from the perfect evi-
dence outlined in the Civil Code.

Analysis of Kupang High Court decision. Legal
certainty is a fundamental principle in law that aims to
provide predictability, stability, and security within le-
gal systems. It ensures that individuals can understand
their rights and obligations under the law, thereby fos-
tering trust in the legal system (Alexy, 2015). One of the

2 Ibidem, 1998.

php?p=show_detail&id=794&keywords=.
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objects that are often donated is land and house build-
ing objects. In Indonesia grants in the form of land are
included in the legal act of transferring ownership of
land as a fixed object or immovable object from the pre-
vious owner to the grantee later. Ownership and trans-
fer of disputed land occurred between Mr. S.M. (Plain-
tiff) as the sibling of Ms. Y.M. and Mr. ].F. (Defendant)
as the husband of Ms. Y.M. with the sitting of the case.
On September 15, 1993 Defendant married the sister
of Plaintiff on September 15, 1993 during the marriage
they did not have children based on the case as stated
in the Decision of the Kupang District Court No. 144/
Pdt.G/ 2016 /PN.Kpg®. After marriage they did not have
a house so in 1997 Plaintiff allowed Defendant and his
wife to occupy a house belonging to the Plaintiff on land
belonging to the Plaintiff.

After occupying the house and land, Defendant ver-
bally agreed with Plaintiff that Defendant would not
leave the sister of Plaintiff “until death do them part”.
On May 13, 2005 Plaintiff granted the aforementioned
land to Defendant based on grant deed No. 23/V/
KOB/2005° made before Notary Public Planner, to be
subsequently transferred into the name of Defendant.
However, on January 22, 2016 Defendant sued his wife
for divorce which was registered at the Kupang District
Court No. 17/PDT.G/2016/PN.KPG’ and was decided
on April 18,2016 where the verdict granted the request
for divorce from Defendant. Plaintiff did not accept the
divorce and considered that Plaintiff had violated the
oral agreement prior to the making of the grant deed
before the PPAT which was considered one of the con-
ditions of the grant.

In this case, the oral agreement in the grant before
the deed was made was considered a condition of the
grant, so that by suing for divorce the sister of Plaintiff,
the goods that had been granted could be withdrawn.
In the Kupang District Court Decision No. 144/Pdt.G/
2016/ PN.Kpg®. rejected the claim of Plaintiff, which
then Plaintiff filed an appeal where the verdict of the Ku-
pang High Court Decision No. 23/PDT/2017/PT.KPG’.
The decision of the Kupang High Court is self-ruling
which basically grants the appeal from Plaintiff and

! Government Regulation of the Republic of Indonesia No. 24 “On Amendments to Government Regulation Number 37 of 1998 concerning
Regulations on the Position of Land Deed Officials”. (1998, November). Retrieved from https://bphn.go.id/data/documents/98pp037.pdf.

3Civil Code of the Republic of Indonesia. (1945, August). Retrieved from https://perpustakaan.bldk.mahkamahagung.go.id/index.

* Government Regulation of the Republic of Indonesia No. 24 “On Amendments to Government Regulation Number 37 of 1998 concerning
Regulations on the Position of Land Deed Officials”. (1998, November). Retrieved from https://bphn.go.id/data/documents/98pp037.pdf.

® Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.

¢ Decision of the Supreme Court of The Republic of Indonesia No. 23 /PDT/2017 /PT.KPG. (2017, November). Retrieved from https://putusan3.
mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.

" Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.

8 Decision of the Supreme Court of The Republic of Indonesia No. 144/PDT.G/ 2016/PN.Kpg. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.

? Decision of the Supreme Court of The Republic of Indonesia No. 23 /PDT/2017 /PT.KPG. (2017, November). Retrieved from https://putusan3.
mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.
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withdraws the object of the grant because the oral
statement before making the deed is considered as one
of the conditions of the grant so that by not fulfilling the
conditions of the grant, in accordance with Article 1688
of the Civil Code!, the grant can be withdrawn.

Generally, a grant once made cannot be retracted
or annulled. However, as specified in Article 1688 of
the Civil Code?, exceptions allow for a grant’s cancel-
lation under circumstances such as unmet conditions,
criminal actions by the grantee against the grantor, or
the grantee’s failure to provide financial support to an
impoverished grantor. For an agreement to be deemed
valid and enforceable, it must satisfy four criteria out-
lined in Article 1320 of the Civil Code?®: mutual consent
between parties, legal capacity to make an agreement,
a specific subject matter, and a legitimate reason for
the agreement.

Agreement terms are categorized into subjective
and objective types. The parties’ mutual consent and
legal capacity to contract are subjective terms, focusing
on the individuals involved. The existence of a specif-
ic item and a legitimate reason for the agreement rep-
resent the objective conditions. Adhering to the legal
criteria for agreements is essential in grant implemen-
tations. Violations of these criteria can lead to legal re-
percussions: non-fulfillment of subjective conditions al-
lows for cancellation by the parties concerned, whereas
breaching objective conditions renders the agreement
invalid. In the case at hand, Plaintiff met the agree-
ment’s legal requirements, fulfilling the grant terms per
Article 1666 of the Civil Code*. This is supported by evi-
dence and witness testimony confirming that the Grant
Deed No. 23/V/KOB/2005° was duly executed by both
Plaintiff and Defendant before a Notary, indicating mu-
tual agreement and complete documentation.

Grant is a legal act involving several parties which
in practice must be able to create legal certainty regard-
ing the rights and obligations of the parties concerned.
In this case, an agreement is needed. Based on Exhibit P.
2, corresponding to Exhibit T.2, and witness testimony,
it was confirmed that Grant Deed No. 23/V/KOB/2005°¢
was prepared by Notary. The witness testified that
there were no stipulations in the deed indicating the
grant’s revocation upon divorce. Additionally, both par-
ties personally appeared before the Notary, where the

php?p=show_detail&id=794&keywords=.
2 Ibidem, 1945.
3 Ibidem, 1945.
*Ibidem, 1945.

¢ Ibidem, 2016.

? Ibidem, 2016.

deed was read and agreed upon without representation
(Dewantara et al., 2019).

The Grant Deed made before PPAT as in the deci-
sion has perfect evidentiary power, so it does not need
to be made or added with other evidence (Sumangkut &
Anand, 2018). If there is a party that denies it, then that
party must prove their statement in accordance with
applicable legal rules. In the decision, it is known that
Plaintiff verbally agreed that Defendant would not leave
plaintiff sister “until death do them part”. However, the
fact that Defendant and Ms.Y.M. had divorced based
on a court decision on April 18, 2016, and because of
the divorce, Plaintiff wanted to cancel the grant on the
grounds that they had reneged on the oral agreement
before making the grant deed before the PPAT.

Agreements that have been determined by law must
be applied properly, because if they are not applied,
the legal consequences are that the agreements made
are invalid, so they are null and void, and do not give
rise to an agreement (the agreement is considered to
have never existed). Oral agreements cannot be applied
in agreements that have been stipulated by the law, in
other words, as long as there is no law that regulates an
agreement must be in writing, then an oral agreement
is still valid as an agreement that binds the parties who
make it (Rumagit & Idham, 2021).

Based on this description based on Article 37 Para-
graph (1) of Law No. 24 of 1997 concerning Land Reg-
istration’, a grant deed must be in writing and made by
a PPAT authorized to do so that the grant deed has per-
fect evidentiary power as explained in Article 1870 of
the Civil Code that for interested parties including their
heirs and those who get rights from them, an authen-
tic deed is perfect evidence according to the substance
(which is contained in the authentic deed).

Attributed to the cancellation of the grant deed in
the Kupang High Court Decision No. 23/PDT/2017/
PT.KPG®. because the oral agreement before the mak-
ing of the grant deed before the PPAT as the grant deed
No. 23/V/KOB/2005° made by Notary, is not in accord-
ance with the provisions of evidence and based on the
facts in the trial in the Decision which is reinforced by
witness testimony where in the Grant Deed there are
no words or information stating that the condition of
the grant is that if the divorce then the grant will be

! Civil Code of the Republic of Indonesia. (1945, August). Retrieved from https://perpustakaan.bldk.mahkamahagung.go.id/index.

® Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.

7 Government Regulation of the Republic of Indonesia No. 24 “On Amendments to Government Regulation Number 37 of 1998 Concerning
Regulations on the Position of Land Deed Officials”. (1998, November). Retrieved from https://bphn.go.id/data/documents/98pp037.pdf.

8 Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2016, November). Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html.
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withdrawn or canceled. So that the end of marriage due to
divorceisnotone ofthe conditions for the Grant of Plaintiff
to withdraw the grant that he has given to Defendant and
hiswife Ms. Y.M. and request that the Grantas stated in the
GrantDeed No.223/PDT/2017 /PT.KPG! made by Notary.

UK and Austalia’s legal stance on oral agree-
ment. In the UK, the legal framework concerning oral
agreements, particularly in the context of property
transactions including the making of grant deeds, is pri-
marily governed by common law principles and statuto-
ry provisions. The legal implications of oral agreements
prior to the making of grant deeds are significantly
influenced by the Law of Property (Miscellaneous Pro-
visions) Act 1989, which stipulates requirements for
contracts involving the sale of land or real estate (Mac-
Kenzie & Nair, 2020).

Under the Law of Property (Miscellaneous Provi-
sions) Act 1989, Section 2(1)3, contracts for the sale
or other disposition of an interest in land must be in
writing and signed by or on behalf of each party. This
requirement underscores the necessity for formal doc-
umentation in property transactions and inherently
limits the legal recognition of purely oral agreements
concerning (MacKenzie & Nair, 2020). The sale of land
or the transfer of interest in land, including the creation
of grant deeds. Exceptions and Considerations

While the statutory requirement emphasizes writ-
ten contracts, English law does recognize the signifi-
cance of oral agreements in certain contexts, albeit with
considerable limitations. In exceptional circumstances,
courts may enforce oral agreements related to property
under the doctrine of proprietary estoppel. This prin-
ciple applies when one party has relied on a promise
to their detriment, and the promisor is estopped (pre-
vented) from reneging on that promise. However, suc-
cessfully invoking estoppel requires clear evidence of
reliance and detriment, making it a challenging path to
enforce oral agreements. The second limitations - con-
tract formation. Oral agreements may still play a role in
the formation stage of a contract for the disposition of
an interest in land, acting as a precursor to the written
agreement. However, thelegal enforceability ofany claim
based on the oral agreement would necessitate transi-
tioning to a formal written contract compliant with the
Law of Property (Miscellaneous Provisions) Act 1989*.

The legal framework in the UK, therefore, presents
a clear preference for written documentation in prop-
erty transactions, reflecting the principle that formal-
izing agreements in writing provides clarity, reduces

3 Ibidem, 1989.
*Ibidem, 1989.

consol_act/pla1974179/s59.html.
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disputes, and ensures a reliable record of the transac-
tion terms. For individuals engaging in transactions in-
volving the disposition of land or the creation of grant
deeds, the practical implication is the necessity of for-
malizing agreements in writing to ensure they are le-
gally enforceable.

In Australia, the legal framework concerning prop-
erty transactions, including the creation of grant deeds,
significantly relies on the principles outlined in the
common law, as well as specific statutory requirements.
These laws collectively shape the legal implications of
oral agreements made prior to the formalization of
grant deeds. A pivotal piece of legislation in this context
is the Property Law Act, which exists in various forms
across Australian states and territories, reflecting the
decentralized nature of Australia’s legal system.

In Australia, the legal implications of oral agree-
ments prior to the making of grant deeds are significant
and can have far-reaching consequences. While grant
deeds are typically formalized through notarial deeds
to ensure legal certainty and compliance with regula-
tions, the validity of oral agreements in land transac-
tions is also recognized under certain conditions. Oral
agreements can be legally binding as long as there is no
specific requirement for the agreement to be in writ-
ing, providing a level of legal certainty for the involved
parties. However, the preference for formalized notari-
al deeds is evident in the legal system to minimize dis-
putes and ensure clear property rights.

A fundamental principle underpinning property
transactions in Australia is the requirement for written
contracts, as dictated by the Property Law Act in various
states. For instance, the Property Law Act 1974 (Qld)
Section 59° requires that contracts for the sale of land
or interest in land must be in writing to be enforceable.
Similar provisions exist in other jurisdictions within
Australia, such as the Conveyancing Act 1919 (NSW)
Section 54A°. These requirements underscore the im-
portance of formalizing property transactions through
written documentation, effectively limiting the legal rec-
ognition and enforceability of purely oral agreements
concerningthe sale ofland or the creation of grantdeeds.

Exceptions and Equity Considerations Despite the
general requirement for written contracts, Australian
law does provide for exceptions where oral agreements
related to property may have legal implications:

M Estoppel: Similar to the UK, Australian courts may
enforce oral agreements under the doctrine of estoppel,
particularly proprietary estoppel. This legal principle

! Decision of the Supreme Court of The Republic of Indonesia No. 17/PDT.G/2016/PN.KPG. (2017, November) Retrieved from https://
putusan3.mahkamahagung.go.id/direktori/index/pengadilan/pn-kupang/kategori/perdata-1/page/86.html
2 Law Property. (1989, March). Retrieved from https://www.legislation.gov.uk/ukpga/1989/34/contents.

° Property Law Act of the United Kingdom. (1974, March). Retrieved from https://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/qld/

¢ Conveyancing Act. (1919, June). Retrieved from https://legislation.nsw.gov.au/view/html/inforce/current/act-1919-006.
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comes into play when one party has acted to their det-
riment, relying on a promise or representation made
by another party regarding property rights. If it would
be unconscionable for the promisor to go back on their
word, the court may enforce the oral agreement to pre-
vent injustice.

Im Part Performance: The doctrine of part perfor-
mance may allow for the enforcement of oral agree-
ments related to land transactions in certain circum-
stances. If one party has taken significant steps in
reliance on an oral agreement (e.g., making improve-
ments to the property), Australian courts may recog-
nize the agreement as binding, even in the absence of
written documentation, to prevent unjust enrichment.

The legal landscape in Australia places significant
emphasis on the necessity of written agreements for
property transactions, aligning with principles of clari-
ty, reliability, and dispute avoidance. However, the legal
doctrines of estoppel and part performance provide
avenues through which oral agreements may be rec-
ognized under specific circumstances, highlighting the
courts’ willingness to mitigate potential injustices aris-
ing from strict adherence to formality requirements.

Inrare cases,ifan oral agreementregardingland has
been partly performed, courts might consider specific
performance as a remedy. This would typically involve
unique or exceptional circumstances where not enforc-
ing the agreement would result in significant injustice.

Discussion

The comparative analysis conducted between the re-
sults of this research and the findings of other schol-
ars highlights the critical role of formal grant deeds in
protecting property rights, as well as the complexities
introduced by prior oral agreements. A. Sutedi (2019)
emphasizes the definitive and robust nature of property
rights, suggesting that such rights can effectively shield
against external interferences. This aligns with the cur-
rent research, which also underscores the protective ca-
pabilities of formal grant deeds. However, this research
extends beyond A. Sutedi’s analysis by addressing the
vulnerabilities introduced by verbal agreements made
before the formalization of these deeds, pointing out
potential legal challenges that could arise when these
preliminary verbal agreements are contested.

R. Awaliyah & N. Faizah (2020) examine the na-
ture of grant transactions, highlighting the absence of
reciprocal obligations within them. Their observations
correlate with this research’s findings, particularly
in illustrating the complexities that arise when such
non-reciprocal agreements are legally challenged. This
study elaborates on their findings by exploring how
these non-reciprocal agreements, when contested,
complicate the legal landscape, as seen in the Kupang
High Court case. 0. Moechtar et al. (2020) discusses
the legislative requirements for grantees to reintegrate
granted assets back into the grantor’s estate, which

resonates with the need for clear documentation to
cement the terms of a grant discussed in this research.
However, unlike Amanat’s focus, this study dives deep-
er into the implications of oral agreements preceding
such formal documentation, potentially leading to legal
disputes that challenge the initial intentions outlined in
grant agreements.

The review of legal frameworks in the UK and Aus-
tralia further enriches this comparative analysis. In the
UK, as noted by J.A. MacKenzie & A. Nair (2020), the
necessity for contracts involving land to be in writing
reinforces this research’s emphasis on the importance
of formal documentation in property transactions. This
parallel underscore the common legal requirement
across jurisdictions to prevent disputes and enhance
clarity in property dealings. Similarly, in Australia,
while oral agreements can be legally binding under
specific conditions, the overarching preference for for-
malized deeds mirrors the conclusions drawn in this
research regarding the Indonesian legal context. The
necessity for written contracts, as dictated by the Prop-
erty Law Act in various Australian states, supports this
study’s recommendations for enhancing legal certainty
through authentic deeds, aligning with international
standards to minimize disputes and ensure clear prop-
erty rights.

These findings suggest a global convergence on the
importance of formal documentation in land transac-
tions, aligning doctrinal insights with practical legal re-
quirements to mitigate conflicts arising from oral agree-
ments. The integration of international legal standards
into national practices, as suggested by the comparative
study, could serve as a valuable blueprint for Indonesia.
This approach would not only enhance legal certainty
but also reduce the potential for disputes, fostering a
more comprehensive and conflict-minimizing legal
framework for property transactions. This synthesis
not only supports the need for robust legal frameworks,
as discussed, but also sets a foundation for further re-
search into the harmonization of legal practices across
jurisdictions to ensure a more effective handling of
property rights and transactions.

Conclusions

The analysis of the decision from the Kupang District
High Court serves as a critical case study demonstrat-
ing the substantial evidentiary power of authentic
deeds in the context of grant deeds. This case under-
pins the broader theoretical implications regarding
the role of oral agreements and formal documentation
in the legal framework governing land ownership and
transfers. In essence, the case illustrates how an au-
thentic deed, established through the formal legal pro-
cesses and acknowledged by a qualified official such
as a PPAT, can serve as irrefutable proof of ownership
and a solid foundation for any subsequent alterations
to property rights.
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From a theoretical standpoint, the findings from
this case emphasize the necessity of formal documen-
tation in substantiating the rights conveyed through
grants, particularly when oral agreements are in-
volved. The inherent risks associated with relying
solely on oral agreements in property transactions are
manifestly evident; such agreements are susceptible
to disputes due to their inherently unverifiable nature
and the potential for misinterpretation. Consequent-
ly, this underscores the importance of converting any
preliminary oral agreements into formally document-
ed deeds to ensure clarity, enforceability, and legal
standing in property transactions.

Further analysis legislation of the UK and Austral-
ia, reinforces these conclusions. Both jurisdictions
exhibit a strong preference for written documenta-
tion in property transactions, as demonstrated by
statutory requirements such as the Law of Property

Nugroho et of. |G

Such requirements align with the theoretical perspec-
tives suggested by the Kupang case, emphasizing the
universal legal principle that formal documentation
provides not only legal certainty but also reduces the
likelihood of disputes.

In conclusion, the general theoretical implications
derived from this analysis advocate for the stringent
application of formal documentation in property
transactions. This approach is essential to solidify the
legal standing of grant deeds and safeguard the rights
of all parties involved. Adhering to this principle can
help mitigate the legal complexities and challenges
that typically arise from oral agreements in the context
of land ownership and transfers, promoting a more
stable and predictable legal environment for property
dealings. A promising area for further research could
be the study of the problems caused by the practice of
oral agreements in other regions.

(Miscellaneous Provisions) Act 1989 in the UK and
similar provisions under the Property Law Act in var-
ious Australian states. These laws mandate that sub-
stantial property transactions be formalized through
written contracts, thereby limiting the legal recog-
nition and enforceability of purely oral agreements.
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AHoTauia

AKTya/nBHICTB [IbOT0 JOC/TiPKEHHA N0JIATA€ Y BU3HAHHI BUpiLIaJbHOI pOJIi, 1KY TPaHTH BiZjirpaloTh y COLjiaIbHIN
cTpykTypi rpomaj IHfoHesil. [lompu IXHH BaXKJIUBICTb, IPAaHTH, OCOOJMBO B KOHTEKCTi yCHaJIKyBaHHSA
3eMJIi, 4aCTO CTBOPIOIOTH NMPOGJEMH, 1110 TPU3BOJATD [JI0 YCKJIAJHEHb, TAKUX K MOXJIUBICTb BiAKJINKaHHSA
a6o aHyJsioBaHHA. Lle fociifkeHHs Maso Ha MeTi MTpoaHasli3yBaTH ¥ OCMUCJIMUTH MPaBOBi HACHIZKU YCHUX
JOMOBJIEHOCTEH, YKJIaZleHUX 0 CKJaJaHHA aKTa Mpo HaJlaHHs IPaHTy, 30CepeJUBILNUCh HA TOMY, AK TakKi
JIOMOBJIEHOCTI BIIJINBAIOTh Ha 1030aBJIeHHsI [TpaBa BJACHOCT] Ha 3eMJII0, SIK Lie MPOiJI0CTPOBaHO B pileHHi
Bucokoro cyny Kynanra (cnipaBa Ne 23 /Pdt/2017 /PT.KPG). 3aBsik1 BUKOPUCTAHHIO HOPMAaTHBHO-NIPaBOBOT0
nigxoay 6y/0 'PYHTOBHO PO3IJISHYTO BTOPHUHHI /Kepesa Ta PUAUYHY JiTepaTypy, 1106 iHTepnpeTyBaTH
3aKOH Tak, 9K BiH HallMCAaHUM, i1 TaK, 1K BiH peryJo€ NOBe/iHKY CyCliJbCTBa. [lOpiBHAJBHUMN aHali3 TaKUX
CIpas /JiaB 0/laTKOBY iH$opMallilo, T0Ka3yoo4y, K pi3He TJyMayeHHs yCHUX JJOMOBJIEHOCTEN MOKe BILJIMBATH
Ha MOJIMBICTb BUKOHAHHSI IPAHTOBUX JI0IOBOPIB y Pi3HUX OpUCAUKIiAX. [JoBeieHO HEOOXiAHICTb YiTKOrO
BU3HAYEHHS peasIbHUX [0Ka3iB y BUTJIsA/Al aBTeHTUYHUX aKTiB. L|i akTU cayryoTh He Jivlie 6e33anepeyHuM
Jl0Ka30M IpaBa BJIACHOCTI HA 3eMJII0, @ 1 OCHOBOIIOJIO)KHUM eJIEMEHTOM /1151 6Y/ib-IKUX 3MiH y IIbOMY IpaBi,
110 I'PYHTYETHCS HA B3aEMHIN 3rofii Ta 060B’13KaX, B3sTHUX Ha cebe K HaZlaBayeM, TaK i OTpUMyBadyeM IiJ| yac
yKJIalaHHA aKkTa. Jlorosip mpo HajaHHS MpaBa Ha 3eMJIO0 € KJIYOBHUM JIOKYMEHTOM, 1110 3a6e3neyye npaBa
OTpHMYyBaya Ha 3eMJIIO, SIKi IPYHTYIOTbCSl HAa 3aKOHHUX JisiX 060X CTOpIiH, 110 6epyThb y4acTh Y TpaH3aKIii.
Ha migcTraBi BUBYEHHS UX acleKTIB J0CAiAKeHHS 3allPONIOHOBAHO el 1[0/10 BAOCKOHAJIEHHSI HOpMaTUBHO-
paBoBoi 6a3H, siKa peryJiloe HaZJaHHs 3eMeJIbHUX JIIJITHOK, 3 MEeTO0 PO3B’sI3aHHs P06JieM, 1110 BHHUKAITh Y
3B’I3KY 3 YCHUMH JIOMOBJIEHOCTSIMU B 3€MeJIbHUX TPaH3aKIisIX
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Abstract

As of 2024, the use of alternative dispute resolution is becoming increasingly relevant caused by the complicated
access to justice due to martial law. The purpose of this study was to analyse the historical experience of
using negotiations in Ukraine from the Middle Ages to the present day and to identify the vectors for further
development of this institution. Both general scientific and special scientific methods were employed: formal
legal and comparative legal methods. It was found that the term “negotiation” can be used in several meanings:
1) the process of reaching an agreement; 2) the stage of court proceedings; 3) the stage of mediation, conciliation,
or other methods of alternative dispute resolution; 4) a separate method of alternative dispute resolution. As
the times of Kyivan Rus, the Ruska Pravda prescribed an analogue of negotiations - the replacement of blood
revenge with a payoff; in the 16%"-century Lithuanian statutes, the negotiation process was called “unity”. The
“Rights by which the Little Russian people are judged” of the mid-18th century defined two forms of documents
drafted as a result of negotiations: a conciliation agreement (without the participation of mediators) and a
conciliation verdict (with the participation of mediators). During the Soviet era, legislation tended to establish
the right to judicial protection depending on the previous use of alternative dispute resolution. However, since
Ukraine’s independence, this trend has changed, and the law now prescribes the right of everyone to choose
how to protect their rights. Further vectors for the development of the institution of negotiations in Ukraine
may include the introduction of various types of platforms for remote participation in the negotiation process,
as well as the development of the legal framework towards detailing negotiation procedures. The findings of
this study can be used in teaching disciplines of the historical and legal cycle in higher education institutions of
Ukraine, as well as for further forecasting the development of this institution and its improvement

Keywords:
alternative dispute resolution; conciliation; judicial process; private law relations; state-building

Introduction

Under martial law in Ukraine, citizens’ access to justice
has become substantially more difficult. An increas-
ing number of citizens are outside Ukraine due to the
hostilities and forced displacement. Lengthy court
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proceedings and difficulties in using electronic access
to justice contribute to the fact that disputes stay unre-
solved. Therefore, it is important to reform the meth-
ods of alternative dispute resolution. When looking for
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effective solutions, it is important to consider not only
international practices but also the specifics of the de-
velopment of alternative dispute resolution in Ukraine
in the past. The oldest method of alternative dispute
resolution is negotiation. This is the simplest way of al-
ternative dispute resolution, as it does not require the
involvement of third-party intermediaries (arbitration,
mediation, etc.).

The studies of legal science researchers are main-
ly focused on the functioning of certain methods of al-
ternative dispute resolution in modern time, the issue
of its reform and efficiency. However, few researchers
have devoted their studies to the history of negotia-
tions. Most often, the history of negotiations is consid-
ered simply as part of the analysis of the essence of this
institution. Or researchers mostly analyse the genesis
of the institution of negotiation in world history, not
in the context of the history of a particular state. The
scholars also make a series of useful and appropriate
proposals for improving the institution of negotiations
in the future, namely by developing online platforms for
the negotiation process and by raising the level of legal
awareness of citizens, as well as knowledge about this
option of peaceful dispute resolution.

A.V. Prylutska (2023a) partially touches upon the
genesis of the institution of negotiation and suggests
that it emerged almost at the same time as the emer-
gence of humankind. The researcher says that the
emergence of alternative dispute resolution methods is
linked to the emergence of conflicts in human history.
A.V. Prylutska (2023a) also suggests that conflictis a le-
gal, social, economic, and political category at the same
time. And that reconciliation is a natural phenomenon
in history. The researcher concludes that it is the hu-
man desire to benefit from life in society that motivates
people to overcome competition and seek different
methods of overcoming conflicts.

M.V. Vainagii (2021) investigated the theoretical is-
sues of the institution of negotiation and the practice of
using this method of alternative dispute resolution from
the time of primitive society to the present day. The re-
searcher argues that the institution of negotiation and
the effectiveness of the negotiation process can be im-
proved by improving the moral, legal, psychological,
and ethical consciousness of the participants. And each
negotiator is driven by their subjective interest. Dis-
semination of knowledge and raising the level of legal
awareness and legal culture will allow participants to
save time and resolve disputes in the most efficient way.

0.V. Verba-Sydor (2021) emphasised the influence
of the Romano-Germanic legal tradition on the forma-
tion of the institution of negotiations. The researcher
concludes thatin Ukraine, the negotiation processis per-
ceived mostly as a rivalry (i.e., either a winner or a los-
er). L.G. Bondar (2016) points out that such perception
stems from psycho-emotional processes inherent in all
people. Y.P. Liubchenko (2018) paid attention to the ter-

Law Journal of the National Academy of Internal Affairs, 14(3), 78-86

Nuryshchenko IS

minology and distinguishes between several meanings
of the term negotiation: as a way of resolving disputes
and as a procedure or process of reaching consensus
between participants. V. Bondarenko (2019) studied
the out-of-court resolution of administrative disputes.

F. Lavadoux et al. (2021), O. Brown & M. Del-
meire (2021) investigated the trend of changing the in-
stitution of negotiations during the COVID-19 pandemic
and noted that negotiations at the level of the European
Union institutions are mostly conducted online and are
more effective than offline negotiations. Researchers
conclude that the pandemic has served as an incentive
to develop modern technologies and use the achieve-
ments of science and technology to conduct online ne-
gotiations. P. Sansone & A. Rudzit (2024) investigated
the activities of online platforms for negotiations in the
field of consumer protection and concluded that such
online platforms save time for the participants in the
negotiation process. This is one of the vectors for the
development of the negotiation institution for Ukraine
and the world as a whole.

The purpose of this study was to analyse the his-
torical experience of using the institution of negotiation
in Ukraine and to predict what benefits society may re-
ceive from its further development. Objectives of the
study: 1) to distinguish between negotiation as a stage
of litigation, as a stage of alternative dispute resolution,
and a separate type of alternative dispute resolution;
2) to analyse the development of the institution of ne-
gotiation from the time of Kyivan Rus to the present
day; 3) to draw conclusions as to how the historical ex-
perience of the development of the institution of nego-
tiation can be useful today.

Materials and Methods

The study employed both general scientific and special-
ised methods. Among the general scientific methods,
it is worth mentioning the method of system analysis,
which helped to trace the development of the institu-
tion of negotiations in Ukraine; the historical method
is useful in analysing the impact of historical events
on the institution of negotiations, and it also helped
to identify examples of the institution of negotiations
in different historical eras; the prognostic method was
used to determine further vectors of development of
the institution of negotiations in Ukraine; the inductive
method helped to trace the impact of a particular his-
torical event or era on the development of the institu-
tion of negotiations in general; the hermeneutic meth-
od was useful in distinguishing between the concept
of negotiations as part of the judicial process, as part
of other types of alternative dispute resolution (medi-
ation, conciliation, etc.), and as a separate method of
alternative dispute resolution. Among the specialised
scientific methods, the study employed the formal legal
method (for analysing the legal acts of various states
that included Ukrainian lands) and the comparative
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legal method (for comparing examples of the use of ne-
gotiations in different historical eras).

The materials used in the study include historical
sources, laws of former empires that used to include
Ukrainian lands, scientific works of legal scholars, the
legal framework of modern independent Ukraine, in-
ternational treaties, European Union legislation, and
analytical materials from the media. Historical sourc-
es, such as Ruska Pravda (Yushkov, 1935), “The Rights
of the Little Russian People” (Vyslobokov & Shem-
shuchenko, 1997) and others, help to analyse the de-
velopment of the negotiation process in Ukraine. The
scientific studies of legal scholars strengthen the theo-
retical framework of the study and help to explore the
conceptual framework, the evolution of the institution
of negotiations and provide suggestions for improving
the institution of negotiations in the future. The regu-
latory framework of Ukraine!?** helps to understand
the current state of the institution of negotiations, what
gaps exist in the legislation, and what requires further
rulemaking. The regulatory framework of the Europe-
an Union® makes it possible to determine, among other
things, further vectors for the development of the insti-
tution of negotiations in Ukraine.

The study also analysed the practices of the EU and
Brazil in using online platforms for negotiations, as well
as changes in the development of the negotiation insti-
tution during the COVID-19 pandemic. This informa-
tion is covered by analytical materials from the media
(Krizhniy, 2024). Websites of various online negotia-
tion platforms were used as sources. For instance, the
platform consumidor.gov (n.d.) in Brazil, which special-
ises in consumer protection disputes and helps parties
negotiate online.

Results and Discussion

Definition of the term “negotiation” in the scientific
literature. N.L. Bondarenko-Zelinska (2016) believes
that negotiations are almost always present in some
other alternative form, and mediation is often used as
a preliminary procedure before the start of litigation.
This opinion can be agreed with if one considers the
term “negotiation” in a broad sense, namely as a pro-
cess of reaching consensus. The process of reaching
a consensus is present in mediation, conciliation, and
other types of alternative dispute resolution.

It can be concluded that the term “negotiation” is
used in several ways: as a stage of court proceedings; as
part of another alternative dispute resolution method

gov.ua/laws/show/2937-20#Text.

(mediation, conciliation, arbitration); as a separate
method of alternative dispute resolution. Y.P. Liubchen-
ko (2018) provides the following definitions of the term
“negotiation”: 1) a process or procedure of dialogue
(polity), the purpose of which is to listen to the claims,
needs, or interests of the parties to the negotiations to
resolve them or settle a dispute in the presence of a con-
flict between the parties; 2) a way (method) of resolv-
ing a conflict that allows the voluntary and equal partic-
ipation of participants to eliminate confrontation with
the best possible satisfaction of the interests of the par-
ties, to reach a mutually beneficial solution (Liubchen-
ko, 2018). The researcher considers the term “negoti-
ation” in a broad sense in several aspects: as a process
and as a result of reaching consensus. On the contrary,
M.V. Vainagii (2021) distinguishes between the terms
“negotiations” and “negotiation process” and calls nego-
tiations only a method of alternative dispute resolution.

N.L. Bondarenko-Zelinska (2016), Y.P. Liubchen-
ko (2018), and 0. Karmaza (2020) highlight a significant
feature of the negotiation process - conflict resolution
without the participation of any third parties. Y.P. Li-
ubchenko (2018) defines negotiation as an alternative
dispute resolution: a process of interaction between
the parties to a dispute aimed at reaching certain forms
of agreements based on a common interest to resolve a
legal dispute. If one considers the negotiation process
in a narrow sense (as a separate type of alternative dis-
pute resolution), then one should highlight the absence
of any intermediaries. D. Pruitt (1981) describes nego-
tiation as a specific form of social interaction and deci-
sion-making thatinvolves two or more parties with con-
flicting interests and goals. This definition focuses on
the number of parties and the nature of their interests.

All the above definitions are valid. Notably, negoti-
ation is a broad term that can be used in several ways:
a process of reaching a consensus between the parties;
a method of alternative dispute resolution; a part of a
court process or other alternative dispute resolution
methods. In this study, the term “negotiation” is used
mainly in the sense of “a separate method of alterna-
tive dispute resolution or a part of a court proceeding
or other alternative dispute resolution (mediation, con-
ciliation, etc.)”.

Negotiations perform the following functions: joint
search for a solution to a problem; informational (con-
veying the essence of one’s interests and needs to the
other party); communicative (serving to maintain re-
lations between the parties); regulatory (establishing

! Civil Procedural Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1501-06#Text.

2 Law of Ukraine. No. 2705-1V “On Amendments to Certain Legislative Acts of Ukraine Concerning Pre-Trial Settlement of Disputes”. (2005,
June). Retrieved from https://zakon.rada.gov.ua/laws/show/2705-15#Text.

3 The Law of Ukraine No. 2937-IX “On Collective Bargaining Agreements and Contracts”. (2023, February). Retrieved from https://zakon.rada.

* Law of Ukraine No. 1875-IX “On Mediation”. (2021, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1875-IX#Text.

% Regulation (EU) of the European Parliament and of the Council No 524/2013 “On Online Dispute Resolution for Consumer Disputes and
Amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR)”. (2013, May). Retrieved from https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0524.
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certain rules of conduct for participants); propaganda
(influencing the opinion of other participants) (Ver-
ba-Sydor, 2021). Negotiations can save the parties’
time that would otherwise be spent in court, as well
as money on court fees and legal aid. In addition, they
contribute to the sustainable development of commu-
nities (Zhomartkyzy, 2023), confidentiality (Vasiliev &
Vasilieva, 2016), and are a way to maintain conflict-free
relations between the parties. However, as M. Deine-
ha (2022) notes, although Ukraine has already devel-
oped a national legal framework for mediation, the
public relations sector still requires further improve-
ment of the legal mechanism and institutional frame-
work for the effective application of this practice.

Examples of the use of negotiations in the histo-
ry of Ukraine. In the history of Ukrainian law, the term
“negotiation” has been used as a separate method of
dispute resolution, as part of other alternative dispute
resolution methods, and as a stage of court proceedings.
The legal acts of various states that included Ukrainian
lands contain provisions on the use of the institution of
negotiation. A.V. Prylutska (2023b) notes that alterna-
tive dispute resolution methods emerged almost simul-
taneously with the emergence of legal norms and legal
relations. The researcher has developed the following
classification of the stages of development of alterna-
tive dispute resolution:

Im by the periods of Ukraine’s statehood: Ukraine’s
independence - the period when alternative dispute
resolution emerged and existed on the territory of in-
dependent Ukraine (during the primitive system and
the end of the 20" century) and the period when alter-
native dispute resolution existed on the occupied terri-
tory of Ukraine (during the Middle Ages and from the
17" century to the end of the 20" century);

Im by the nature of the disputes - primitive times
and the Middle Ages - alternative dispute resolution
was mainly applied to civil disputes, from the mid-17t
century - to commercial and financial disputes, and
from the mid-20" century - to almost all categories of
disputes;

I by form - in the primitive system and the Mid-
dle Ages, the oral form (customary law) prevailed, and
since the mid-17% century, a written form has emerged
and been improved - a normative form for certain types
of alternative dispute resolution procedures, including
those for commercial disputes.

This classification characterises the evolution of
negotiations. According to A.V. Prylutska (2023b), the
development of the institution of negotiation in modern
Ukraine was influenced by periods of statelessness and
the practice of applying negotiation to various types of
disputes. Since this was the way private law disputes
were resolved in primitive and medieval times, negotia-
tions are still used today mainly in private law relations.

0.V. Verba-Sydor (2021) notes the following spe-
cific features of the development of the legal system of
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Ukraine: it was formed under the influence of the Ro-
mano-Germanic legal tradition. The researcher says
that the Ukrainian people often perceive the dispute
resolution process as having two only options: either
win or lose, and no other way. 0.V. Verba-Sydor (2021)
notes that in the United States, this approach is called a
“win-lose strategy”. Notably, the perception of the dis-
pute resolution process as a struggle or rivalry is too
narrow, as negotiations allow for a compromise for
both parties. There are situations where it is difficult
to identify winners and losers. For instance, if both par-
ents cannot reach a consensus on the child’s place of
residence, a compromise option would be to determine
the procedure for one parent’s visits with the child and
any forms of participation in the upbringing.

Ruska Pravda also noted the possibility of replac-
ing blood revenge with a monetary ransom for an insult
(Yushkov, 1935). A.M. Yashchenko (2006) suggests that
an example of the emergence of a conciliation proce-
dure and reaching a compromise may be the establish-
ment of compensation for the offended and an agree-
ment between the offended and the offender to replace
corporal punishment with a certain payment. One can
agree with this opinion because even in the times of Ky-
ivan Rus, participants entered into a dialogue to com-
mute punishment and tried to reach a consensus. This
is the so-called prototype of the modern institution of
negotiations. Such a solution is beneficial for both par-
ties, as the offender avoids corporal punishment and
maintains good health, and the offended party also re-
ceives money.

The Lithuanian statutes (Kivalov et al.,2002; 2003;
2004) also prescribed a procedure comparable to the
modern negotiation process called “unity”. Property,
land, criminal, and other cases could be resolved us-
ing the “unity” procedure. Article 12, Section IX pre-
scribed the option of exempting a rapist from death as
a punishment as a result of reconciliation if the wom-
an he raped was willing to marry him. The “unity” had
to be concluded in writing, signed, and sealed by eye-
witnesses (outsiders) (Krasilovska, 2015). “Unity” can
also be considered one of the prototypes of the nego-
tiation process.

In the 18" century, the “Rights by which the Little
Russian people are judged” defined two variants of the
legal procedure of reconciliation: with the involvement
of mediators-conciliators chosen by the parties (amica-
ble court), and without mediators (Prushchak, 2019). A
conciliation agreement (a document concluded without
intermediaries) and a conciliation judgement (drafted
with the help of an intermediary) were the legal facts
that ended the dispute. An appeal against the decision
of the “amicable court” could not be filed (Item 11,
Article 25, Chapter VII) (Vyslobokov & Shemshuchen-
ko, 1997). A conciliation agreement without mediation
is a prototype of the modern institution of negotiation
as a separate method of alternative dispute resolution.
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It was only in the second half of the 20" century
that negotiations became an object of extensive sci-
entific analysis (Bondar, 2016). The legislation of the
USSR contained many provisions according to which
the pre-trial dispute resolution procedure was manda-
tory. For instance, under Article 136 of the Civil Proce-
dural Code of the Ukrainian Soviet Socialist Republic of
19631, a judge shall dismiss a statement of claim if the
plaintiff has not complied with the mandatory proce-
dure for preliminary out-of-court settlement of a dis-
pute established by law for this category of cases, in-
cluding claims arising under contracts of carriage. In
this type of case, a preliminary out-of-court procedure
for resolving conflicts is an objective prerequisite for
the right to bring a claim in court (Golubeva, 2021). Ne-
gotiations can be either a prerequisite for litigation or a
part of it. In this case, negotiations are both a separate
stage of the judicial process, as they are factually the ba-
sis for going to court, and a separate method of dispute
resolution. If the parties reach a compromise, the need
to go to court disappears.

The development of the institution of negotia-
tioninthe 21 century. The effectiveness of mediation
is conditioned by the fact that it has been developed
over a long time and has incorporated a considerable
number of international practices (Horislavska, 2023).
According to A.V. Prylutska (2023b), for the first time,
the use of alternative dispute resolution for civil and
commercial disputes was regulated in the Europe-
an Union at the level of soft law: in green books and
many recommendations of the European Commission.
Between 1998 and 2013, a series of directives were
adopted at the EU level on the use of negotiation in
various areas (consumer protection, other civil, and
commercial matters). The EU legal framework serves
as a benchmark for Ukraine, as the country is a candi-
date for EU membership and is pursuing its European
integration.

The practice of denial of justice due to non-appli-
cation of alternative dispute resolution existed long
after Ukraine’s independence. However, in its decision
dated 9 July 2002 No. 15-pn/20022 the Constitutional
Court of Ukraine (CCU) clarified the content of Arti-
cle 124 of the Constitution of Ukraine?. This decision
speaks to the free choice of ways to protect one’s
rights. The possibility of seeking judicial protection

by law or regulation should not be made contingent
on whether a particular pre-trial dispute resolution
procedure has been used. The obligation to use a cer-
tain method of protecting one’s rights is a violation of
a person’s procedural rights. It can be noted that the
concept of free choice of ways to protect one’s rights
is an embodiment of the principle of respect for hu-
man rights and freedoms in a modern state governed
by the rule of law.

Until 2002, pre-trial settlement of commercial dis-
putes was mandatory. Later, based on the CCU Decision
dated 9 July 2002* (case on pre-trial settlement of dis-
putes), the Law of Ukraine No. 2705-1V> was adopted,
according to which the parties use pre-trial settlement
measures of their choice (Spasibo-Fateeva, 2020). This
approach allows the parties to the dispute to be free to
protect their rights and interests.

As of 2024, one can discuss negotiations as a sep-
arate method of dispute resolution in private law rela-
tions and not only as part of litigation. O.V. Verba-Sydor
notes that the negotiations are being held at the initia-
tive of the parties to the dispute. And that they can be
conducted at any stage of dispute resolution: both at
the stage of pre-trial settlement of a dispute without
filing an application with the court, and at the stage of
trial, as well as at the stage of execution of a court de-
cision (Verba-Sydor, 2021). Thus, the Civil Procedural
Code of Ukraine contains provisions on the recognition
of a claim (Article 206) and a settlement agreement be-
tween the parties (Article 207)¢. Analogous provisions
are also found in the Code of Commercial Procedure of
Ukraine (Articles 191 and 192)". In terms of content, it
is also a negotiation process, as a result of which the
parties reach a compromise.

Previously, negotiations in Ukraine were supposed
to be conducted only in person, i.e., with a mandatory
meeting of the parties. Due to the martial law and the
complication of citizens’ access to justice, the develop-
ment of online platforms for organising the negotiation
process between the parties and any other opportuni-
ties for remote dispute resolution will be relevant. The
COVID-19 pandemic has given rise to the development
of online negotiations and online platforms for them.
During the first peak of the pandemic, only 10% of
meetings between EU officials took place in the con-
ventional face-to-face format (Lavadoux et al,, 2021).

! Civil Procedural Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1501-06#Text.

2 Decision of the Constitutional Court of Ukraine in Case No. 15-prn/2002 “On the Constitutional Appeal of the Limited Liability Company
“Trading House “Campus Cotton Club” Regarding the Official Interpretation of the Provisions of Part Two of Article 124 of the Constitution of
Ukraine (Case on Pre-trial Settlement of Disputes)”. (2002, July). Retrieved from https://zakon.rada.gov.ua/laws/show/v015p710-02#Text.
3 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

*Decision of the Constitutional Court of Ukraine in Case No. 15-pn/2002 “On the Constitutional appeal of the Limited Liability Company
“Trading House “Campus Cotton Club” Regarding the Official Interpretation of the Provisions of Part Two of Article 124 of the Constitution of
Ukraine (Case on Pre-trial Settlement of Disputes)”. (2002, July). Retrieved from https://zakon.rada.gov.ua/laws/show/v015p710-02#Text.
5 Law of Ukraine. No. 2705-1V “On Amendments to Certain Legislative Acts of Ukraine Concerning Pre-Trial Settlement of Disputes”. (2005,
June). Retrieved from https://zakon.rada.gov.ua/laws/show/2705-15#Text.

¢ Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

7 Commercial Procedural Code of Ukraine. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1798-12#Text.
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At the EU level, EU Regulation No. 524 /2013 on the On-
line Dispute Resolution for Consumers (The ODR Reg-
ulation)! was adopted, which is dedicated to creating
an effective system for resolving disputes in the field
of consumer protection remotely. Consumers can file a
complaint online and follow the proceedings.

An example of an online platform for negotiation is
“consumidor.gov” (n.d.) in Brazil, which is controlled by
the National Secretariat of Consumers under the Minis-
try of Justice and Public Security. The platform specialis-
es in resolving disputes in the field of consumer protec-
tion. 80% of the complaints registered on the platform
are resolved without the need for further legal action
(Sansone & Rudzit, 2024). A comparable platform was
created in Slovakia in 2014. It is a justice application
designed to handle consumer complaints about the
quality of low-value goods (Prylutska, 2023a).

Ukraine has already had experience of using elec-
tronic means of communication in negotiations. An ex-
ample is the Order of the Ministry of Defence of Ukraine
dated 12 June 2015 No. 257 “On Approval of the Proce-
dure for Conducting an Experiment on the Use of Elec-
tronic Means in the Course of Negotiated Procurement
Procedure”. The Order sets out the rules for using
electronic platforms in the procurement process. The
advantages of such electronic platforms are the ability
to take part in negotiations remotely and to record the
results of negotiations. However, cybersecurity is still a
problematic issue, namely, how to prevent information
leakage and maintain the confidentiality of participant
information. Due to these factors, the level of trust in
online negotiation platforms can be considerably lower.
The use of such platforms would also be useful in the
area of family disputes and disputes over contractual
obligations (both civil and commercial), as the num-
ber of Ukrainian citizens living abroad due to the war
is growing (Krizhniy, 2024). Online could be used to
resolve such issues as divorce, determining the child’s
place of residence, concluding agreements on the divi-
sion of property, replacing contractual obligations, de-
termining the procedure for debt repayment, consumer
protection, and many others.

Notably, the issue of negotiation as a separate
method of alternative dispute resolution in Ukraine is
still insufficiently regulated. There is no separate legal
act that would establish a negotiation procedure. In ad-
dition, it would be worthwhile to conduct legal educa-
tion work with citizens and familiarise them with the
possibilities of the institution of negotiations. If such a

15#Text.

gov.ua/laws/show/2937-20#Text.
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legal act existed, the form of the decision reached by the
parties would be clearly established. And this decision
could be used as evidence in case of future disputes be-
tween the parties.

There are references to the negotiation proce-
dure in some Ukrainian regulations, e.g., in the Law
of Ukraine “On Collective Bargaining Agreements and
Contracts”®, which has not yet entered into force. It
defines a clear procedure for negotiations, its stages,
the composition of participants, the purpose of nego-
tiations (conclusion of a collective agreement), as well
as guarantees and compensation for participants in
collective bargaining (Articles 9-12). It would be ap-
propriate to create a separate regulation on the ne-
gotiation procedure (both offline and online), such as
the Law of Ukraine “On Mediation”*, or to supplement
existing legal acts in various areas (civil, family, labour,
commercial disputes, etc.) with provisions on the ne-
gotiation procedure. There were many prototypes of
the institution of negotiation in the history of Ukraine
in previous eras, but the current conditions create a
need to develop the legal framework in terms of formal
certainty of the procedure, defining a clear form for the
decision reached by the parties, and ways to conduct
negotiations online.

The future of the institution of negotiation and ways
to improve it are often the subject of scientific discus-
sions between legal scholars, which require separate
consideration. L.V. Logush (2021) argues that the nego-
tiation procedure is regulated not by legal acts, but by
the rules of business ethics, and the effectiveness of the
negotiation process depends on the psychological skills
and communication of the parties. In practice, howev-
er, there is an objective need to formalise the rules of
negotiation and define specific legal procedures in leg-
islation. Negotiations as a separate type of alternative
dispute resolution do not involve any other parties, and
therefore there is a risk that the negotiation process
may turn into chaos. And with concrete rules in place,
this risk is minimised.

In his thesis, M.V. Vainagii (2021) proposes to intro-
duce the Rules of Negotiation and use the Negotiation
Form and has developed his Methodological Recom-
mendations on desirable and undesirable tactics dur-
ing negotiations. Such ideas are reasonable consider-
ing that the parties to the negotiation process will be
properly familiarised with the rules, and the Negotia-
tion Form can be used later, for instance, as evidence for
the court if the parties fail to reach a consensus in the

! Regulation (EU) of the European Parliament and of the Council No 524/2013 “On Online Dispute Resolution for Consumer Disputes and
Amending Regulation (EC) No. 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR)”. (2013, May). Retrieved from https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0524.

2 Order of the Ministry of Defence of Ukraine No. 257 “On Approval of the Procedure for Conducting an Experiment on the Use of Electronic
Means in the Course of Negotiated Procurement Procedure”. (2015, June). Retrieved from https://zakon.rada.gov.ua/laws/show/z0722-

3 The Law of Ukraine No. 2937-IX “On Collective Bargaining Agreements and Contracts”. (2023, February). Retrieved from https://zakon.rada.

* Law of Ukraine No. 1875-IX “On Mediation”. (2021, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1875-IX#Text.
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future. And it will record the results of the negotiations
and factually act as a source of law.

There is a need to either regulate the negotiation
procedure and specify in the procedural law what ex-
actly is considered evidence of negotiations and how
they should be expressed (paper or electronic form). It
is also worth addressing the specifics of certain areas
of disputes that are resolved through the negotiation
process. R. Preston (2023) argues that negotiations are
effective when there is strict adherence to the 6 stages:

1. Preparation. This includes the need to learn as
much as possible about the other party and its inter-
ests, as well as thinking about what options could be a
compromise for both sides.

2. Open discussion. Where each party can express
its position. But it must express its position with re-
spect for the other side.

3. Setting goals. Participants clearly identify their
interests and express their wishes to the other party.

4. Negotiations. This is done in several stages of
discussions, proposals, and counter-proposals. Partici-
pants find out what options are acceptable to everyone.

5. Reaching an agreement. At this stage, partici-
pants come to a concrete decision.

6. Develop an implementation plan. Concrete steps
to be taken by the participants in the future are identi-
fied. And this step plays a key role in the implementa-
tion of the decision in practice and determines whether
the negotiations have led to a positive result.

The above steps should form the basis of the regula-
tions on the negotiation procedure. And planning each
step will help to structure the negotiations and achieve
the goals of each participant. Therefore, these stages
should be taken as a basis for drafting the text of rules on
the negotiation procedure both in general and in a par-
ticular area of law (labour, family, land, consumer pro-
tection, public procurement, administrative disputes
where one of the parties is a public authority, etc.) The
suggestion of R. Preston (2023) on step 6 - development
of an implementation plan. Therefore, the form of the
decision must necessarily make provision for a concrete
step-by-step plan for its implementation with a time-
frame and detailed actions of each party in the future.

When developing the legal framework for the ne-
gotiation process, it is also worth specifying how the
parties will sign decisions online and offline (with a
regular signature, electronic digital signature, etc.). Ne-
gotiations are effective when the parties clearly follow
the stages and take each step in sequence. That is why
it is necessary to educate citizens and familiarise them
with the negotiation procedure in general. Otherwise,
negotiations without rules will be chaotic and will not
yield any results for the parties, and the problem of
court overload will not be resolved. And if at this stage
the negotiation process is not sufficiently regulated at
the legislative level, the participants should agree in ad-
vance on the rules that they will follow in the process. A
clear agreement on who can behave in the negotiation

process and how will have a positive result for the reso-
lution of the dispute as a whole. The parties will respect
each other, not get personal, speak to the point, and not
waste time.

Conclusions

Negotiation is a universally used term that can refer
to the process of reaching an agreement between the
parties, a part of a court proceeding, a separate type of
alternative dispute resolution, a stage of other types of
alternative dispute resolution (mediation, conciliation,
etc.). There are many examples of procedures similar
to the negotiation process in the history of Ukraine: the
possibility of ransom instead of blood revenge in Ruska
Pravda, “unity” in the Lithuanian Statutes, reconcilia-
tion in the “Rights of the Little Russian People”, and ne-
gotiations in the Civil Procedural Code of the Ukrainian
SSR. Initially, the results of negotiations were recorded
orally, and then (since the mid-17" century) in writing.
Since the beginning of Ukraine’s independence, there
has been a trend in the development of the regulatory
framework towards protecting the right to free choice
of dispute resolution. Further vectors for the develop-
ment of the negotiation institute are the creation of on-
line platforms for negotiations between the parties and
the creation of any opportunities for resolving disputes
remotely, as well as the improvement of the existing le-
gal framework of Ukraine by prescribing a detailed ne-
gotiation procedure, defining the form of the decision
reached by the parties and the conditions under which
such a decision will be legally binding.

A separate regulation should be created to pre-
scribe the procedure for negotiations in stages, the
rules of conduct for the participants, and to consoli-
date legislatively the form of the decision reached by
the participants as a result of the negotiations. This is
important, because once a unified form of decision is
created, the parties can use it as evidence if disputes
arise between them in the future. It is also necessary to
specify the details of negotiation procedures in differ-
ent areas of law and to amend a series of Ukrainian reg-
ulations. It would be advisable to create separate online
platforms in Ukraine that specialise in organising nego-
tiations in the field of labour law, consumer protection,
etc., analogous to those in Brazil and Slovakia.

The key areas for further research include a com-
parative analysis of the legal frameworks of Ukraine
and other countries on negotiation procedures, as well
as the development of proposals for amendments to
Ukrainian legislation on negotiation procedures and a
comparison of various methods of alternative dispute
resolution.
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AHoTauia

BukopucTaHHSI aJlbTepHATUBHOrO BUpilleHHs cnopiB craHoM Ha 2024 pik HabyBae jgefasi 6Giapuiof
aKTya/IbHOCTI Yepe3 YCKIaZJHeHHS JOCTYIy 10 IPaBOCy//Jisl V¥ 3B’s1I3Ky 3 BOEHHHUM CTaHOM. MeToo cTaTTi 6YB
aHaJIi3 iCTOpUYHOr0 AOCBiZly BUKOPUCTaHHA eperoBopiB B YkpaiHi Bij enoxu CepeHbOBIYYSA 1O Cy4aCHOCTI
Ta BU3HAYEHHS BEKTOPIB NOAAJbIIOT0 PO3BUTKY LIbOrO IHCTUTYTY. By/10 BUKOPHCTAHO K 3arajlbHOHayKOBI,
Tak i creniaIbHO-HAYKOBi MeTo 1: GOPMaJIbHO-I0PUUYHUH, TOPiBHSAIBHO-IPaBOBUH. 3’1COBAHO, 1110 HOHATTS
«IeperoBopu» MoXe 6YTH BUKOPHUCTAHO B KiJIbKOX 3HaYeHHsX: 1) mpo1iec AoCATHEHHS JOMOBJIEHOCTI; 2) eTan
CYJIOBOTO PO3IVISAAY CIpaBH; 3) eTan Mefianii, KOHCU ianii Y1 iHIIMX MeTO/[iB aJIbTEPHATUBHOI'0 BUPilleHHSA
crnopiB; 4) okpeMui crocib aJibTepHAaTUBHOIO BUpilleHHs cnopiB. 3a yaciB KuiBcbkoi Pyci B «Pycbkilt mpaBai»
6yJ10 epe/i6aueHo aHaJIOT TeperoBopiB — 3aMiHy KPOBHOI MOMCTH Ha Bifikyn; y JIuToBcbkux craTyTax XVI cT.
NpolLec IeperoBopiB MaB Ha3BYy «€JHaHHA». Y «[IpaBax, 3a AKUMHU CYyAUTHCA MAJIOPOCIMCBKUY Hapo» cepejJuHU
XVIII cT. 6ys10 BU3HA4YeHO ABi GOpMH [JOKYMEHTIB, CKJIaJleHUX 3a pe3yJibTaTaMH IeperoBopiB: MPpUMHUpPHA
yroja (6e3 y4yacTi mocepeZiHUKIB) i IPUrOBOp MUPUTENbCbKUHN (32 y4acTi0 NMocepeJHUKIB). 3a pafAsiHCbKUX
yaciB y 3aKOHOJIaBCTBi cpopMyBasiacs TeHJEHIlil BCTAaHOBJIIOBATH MPABO Ha CYJOBUM 3aXHCT 3aJI€KHO Bif
nonepe/iHbOTO0 BUKOPUCTAHHA aJlbTePHAaTUBHOI0 BUPilleHHA crniopiB. OHaK 3a 4aciB He3a/JeXXHOCTI YKpaiHu
sl TEHJIeHIlisl 3MiHMJIacs, | HUHI 3aKOHOAaBCTBO 3aKpiIlJIFOE TPaBO KOXKHOTO Ha BUGIp CIoco6y 3aXUCTY CBOIX
npas. [lofjanbIMMy BEKTOPaMU PO3BUTKY IHCTUTYTY MeperoBopiB B YKpaiHi MOXyTbh 6yTH 3anpoBa/»>KeHHS
pi3HUX BU/iB /1aTOPM /15 yYacTi B IEPErOBOPHOMY POLieCi JUCTAHL[iKHO, @ TAKOXX PO3BUTOK HOPMAaTUBHO-
npaBoBoi 6a3u B HampsAMi JeTasizanil meperoBopHUX Npoueayp. Pe3yabTaTu LocCiifKeHHs1 MoOe OyTH
BHKOPUCTAHO MiJ] Yac BUKJIaAaHHS JUCLHUILIIH iCTOPMKO-TIPaBOBOI0 LUKJIY B 3aKJaZax BULL0I OCBITU YKpaiHy,
a TaKOX JJ1 OAAJIbILOr0 IPOrHO3yBaHHA PO3BUTKY LJbOT0 IHCTUTYTY Ta KOT0 BJJOCKOHAJIEHHHA
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aJbTepHAaTUBHE BUpIllEeHHs CHOPiB; NPUMHUPEHHS; CYAOBUM MpoLeC; NPUBAaTHONPABOBI BiJHOCUHY;
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Abstract

One of the priority tasks of reforming law enforcement agencies is to build a preventive mechanism based on
the observance of human and civil rights and freedoms, protection of society from violence and discrimination,
and creation of barrier-free space for people with limited mobility. The multidimensional nature and
complexity of the issues requiring statutory regulation in these areas determine the relevance of the subject
under study. The purpose of this study was to model the administrative legal mechanism of police activity in
which human rights would be optimally and effectively implemented. To fulfil this purpose, the methodology
used included a combination of comparative rule-making, system analysis, internal and external induction,
constructive cognition and contentanalysis. It was found that the observance of human rights in police activities
is inextricably linked to the implementation of the rule of law and the provision of protective police services.
Numerous cases of violations revealed during journalistic investigations and widely discussed by the public
have become one of the reasons for the rapid decline in public trust in state law enforcement institutions, and
as a result, a substantial obstacle to Ukraine’s integration into the European space. The study analysed the
key reasons affecting the effectiveness of administrative legal strategies for ensuring a human rights-based
approach in the practical activities of the National Police bodies (units). Specifically, these include transition
processes related to the harmonisation of national legislation with international and European standards,
low level of material and social security of police officers, insufficient level of professionalism, influence of
negative environment, narrow understanding of administrative legal activities in the field of human rights
related to the prevention of administrative and criminal offences. The study concluded that the principles of
the rule of law, respect for human rights and freedoms and partnership-based interaction with the public are
crucial and interrelated in the preventive activities of police. The study outlined the key areas of improvement
of national legislation in the field of development and/or optimisation of administrative legal systems for
ensuring the functioning of organisational, technical, information, and economic resources as guarantees of
the implementation of the declared constitutional rights and freedoms. The results of this study can be used

Article’s History:
Received: 06.05.2024
Revised: 28.07.2024
Accepted: 27.08.2024

Suggest Citation:

Semeniuk, A., & Horbach-Kudria, 1. (2024). Administrative legal principles of human rights-based approach by the police. Law Journal of the
National Academy of Internal Affairs, 14(3), 87-97. doi: 10.56215 /naia-chasopis/3.2024.87.

‘Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
BY Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

Law Journal of the National Academy of Internal Affairs, 14(3), 87-97 87 I


https://orcid.org/0009-0007-4880-1789
https://orcid.org/0000-0002-8640-2486

I 58

B A dministrative legal principles...

to formulate and improve the norms of national legislation that regulate the activities of law enforcement

agencies and determine the content of its guidelines
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personal data; police services; administrative responsibility; rights and freedoms; police officer; information

and communication system; rule of law

Introduction

In all periods of human history, security has been one
of the basic human needs, and its deficit in Ukraine in
the context of the war with the Russian Federation has
gradually turned into a total crisis. The address of the
Minister of Internal Affairs of Ukraine lhor Klymenko
(Ministry of Internal Affairs, 2024) on the occasion of
the professional holiday of police officers refers to the
significance of their work in performing combat mis-
sions at the front, ensuring the stabilisation of the secu-
rity situation in the Ukrainian territories liberated from
the occupation regime. By continuing to provide police
services, they are trying to keep the population hopeful
for a quick victory and peace. Despite the diversity of
police activities in challenging conditions, the criteri-
on of their effectiveness is still the level of public trust.
According to official data published by the Kyiv Inter-
national Institute of Sociology (2023), compared to De-
cember 2022, when the percentage of Ukrainians who
trusted the bodies (units) of the National Police was
58%, as of December 2023, the number of such citizens
has substantially decreased to 41%. Against the back-
drop of absolute trust in the Armed Forces, distrust in
police officers in Ukrainian society has increased from
14% to 29%. As a dynamic indicator assessed by the
existence of a fine line between the exercise of human
rights and abuse of power in the performance of official
tasks, the level of public trust is not only determined by
the specifics of interaction between police officers and
citizens. It is influenced by the well-coordinated regu-
latory mechanisms of social relations arising in the law
enforcement sector. The decline in public trust in state
institutions hinders the building of the rule of law, and
therefore the need to improve administrative legal sup-
port for human rights in the activities of the National
Police has made the topic relevant.

Human rights-based approach and its fulfilment in
policing have been extensively investigated in academ-
ic circles. As a subject of research, they are considered
not only in works on constitutional, international law,
criminal law and procedure, but also by researchers
of administrative law. A. Voitsikhovskyi et al. (2019)
emphasise that compliance of police institutions with
Ukrainian legislation, the Convention for the Protection
of Human Rights and Fundamental Freedoms!, and the
case law of the European Court of Human Rights is a
crucial step towards increasing public trust and respect

for law enforcement agencies. According to O. Tysh-
chenko & I. Titko (2020), the issues of human rights
observance during the detention of certain categories
of persons, specifically those suffering from mental
disorders, are complex and undeveloped. According to
V. Senyk et al. (2021), the vulnerability of personal data
to processing and use requires innovative approaches
to the statutory regulation of the use of information
support in law enforcement, the functioning of infor-
mation systems, databases, information and commu-
nication technologies, the development and implemen-
tation of innovations in the collection of evidence, and
the investigation of criminal offences committed using
modern advances in science and technology.

According to L. Kalashnikova et al. (2022), the abili-
ty of a society to maintain and develop living conditions
for humans within the security corridor determines its
guidelines and potential for sustainable development.
In such circumstances, the interconnection initiated, es-
tablished, and maintained simultaneously by the bodies
(units) of the National Police and the public is not just
evident. It is becoming a determinant of the growth of
public trust in law enforcement beyond the constant in-
fluence of various internal and external factors, which
appeared in Ukraine due to the introduction of martial
law. Public opinion, becoming an integral part of the
rule of law and civil society, naturally begins to play
the role of a barometer in reforming the law enforce-
ment system in the country and initiates new research,
seeking to enhance the human rights-based concept of
policing. V. Boniak (2023) points out that issues related
to ensuring the rights of internally displaced persons
are of particular relevance. The service orientation of
the functions of officials and authorised persons of the
National Police bodies (units) in this area is continuous
and requires coordination of police actions with other
entities, and therefore it requires improvement of the
relevant regulatory framework. P. Dikhtiievskyi (2022)
focuses on the mechanism of exercising the rights and
freedoms of citizens, protecting their interests and
ensuring law and order. The ability of citizens to exer-
cise the right to personal inviolability, P. Dikhtiievskyi
(2022) notes, is a key element in the system of national
interests, and just as personal inviolability is not limit-
ed to the personal security of a particular person, it is
a defining guideline in the development of state policy

I ! Convention for the Protection of Human Rights and Fundamental Freedoms (with Protocols) (European Convention on Human Rights).
(1950, November). Retrieved from https://zakon.rada.gov.ua/laws/show/en/995_004?lang=uk#Text.
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in the security sector. According to V. Kravchuk (2023),
the provisions of the legislation regulating public mech-
anisms for processing private information and protect-
ing personal data, including from their misuse in social
media, require bringing them in line with international
standards. K. Gorelkina (2021) believes that the legis-
lator’s reaction should be to address the contradicto-
ry positions of current regulations in terms of human
rights during the compulsory collection of biological
samples.

S. Khodak et al. (2024) emphasised the need to im-
prove the national mechanism for protecting the rights
of children as the most vulnerable category of the pop-
ulation. L. Massez et al. (2024) identify police presence
as a significant factor in reducing the fear of crime for
citizens in their place of residence, and therefore in
their study, the researchers insist on improving the
regulatory framework for the interaction between the
public and the police based on partnership. O. Voluiko
etal. (2024) see further development of Ukrainian soci-
ety through mobilisation of efforts and effective collec-
tive interaction.

Therefore, researchers assign a special role to leg-
islative regulation of humanitarian and social aspects
of law enforcement functions to create such condi-
tions. In the variety of aspects raised by them within
the framework of scientific research on administra-
tive law, respect for human rights appears as a criteri-
on for the effectiveness of police services provided by
law enforcement agencies to the population, which at
the same time requires a rethinking of the regulatory
mechanism. Accordingly, the purpose of the present
study was to identify the principal administrative legal
areas for improving the current regulatory framework
to implement a human rights-based approach in police
activities. The following objectives were identified: to
assess the significance of human rights as a criterion for
the effectiveness of police service delivery, to character-
ise its content in national legislation, to outline promis-
ing areas for further research, and to identify the legal
provisions regulating police activities that need to be
improved.

Literature Review

A. Tanko (2020) explains the increased public attention
to the topic of human rights-based approach in police
activities by the integration processes that accompany
Ukraine’s steps towards joining the union of democrat-
ic European countries. Interference by the state in the
person of a police officer with the rights of citizens, spe-
cifically in cases of restriction of movement or house ar-
rest, should be clearly regulated and not lead to abuse
of power by law enforcement officers. Recognition
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of human rights-based priorities in line with interna-
tional standards, such as The Universal Declaration of
Human Rights!, the Convention for the Protection of
Human Rights and Fundamental Freedoms?, etc., in the
regulatory framework and law enforcement is urgent
for further implementation of democratic principles in
Ukraine and establishment of social stability.

According to D. Hladchuk (2020), the observance
of human rights and freedoms should be assessed by
the consequences of the results of police activities in
the field of law enforcement. Society and the state are
interested not only in the actual result of police officer’s
actions, but also in how this resultis achieved, the legal-
ity of the methods and means applied or used, includ-
ing police coercive measures. Understanding violations
of human rights by police officers as physical or mental
violence, fabrication of evidence in cases of adminis-
trative delinquency and/or criminal proceedings, the
researcher attributes the causes of cases that discredit
law enforcement agencies and reduce their credibility
to low material and social security of employees, insuf-
ficient professional level and the influence of a negative
environment, lack of ethical standards, imperfect se-
lection and training of personnel, and improvement of
their professionalism.

Y. Vityk (2021a) argues that respect for human
rights is a fundamental condition for law enforcement.
Since the three-component institutional state and legal
status of the police is conditioned by the legislative as-
signment of police services to the population, profes-
sional law enforcement by police officers is impossible
if they absolutize their service goals and completely
ignore the fact that an offender, regardless of the grav-
ity of the act committed or its public danger, has rights
constitutionally guaranteed by national legislation
and international legal acts. In this sense, the issues of
observance of rights and freedoms in social relations
arising between an individual and the authorities, ac-
cording to the researcher, are necessarily related to the
problem of applying administrative and legal measures
to prevent their violation.

Providing statistical data on the results of the in-
spection of the Internal Security Department of the Na-
tional Police of Ukraine, T. Varga (2023) convincingly
argues that the human rights-based approach of police
activity is inextricably linked to the strengthening of
guarantees of such constitutional values as the invio-
lability of a person, protection from encroachments
on their rights and freedoms by others. Human rights
violations, which are systemic in nature in police ac-
tivities, are mostly classified as offences against the
person, abuse of power, abuse of authority, etc. They
are primarily manifested in the unlawful detention of

! The Universal Declaration of Human Rights. (1948, December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.
2 Convention for the Protection of Human Rights and Fundamental. (1950, November). Retrieved from https://zakon.rada.gov.ua/laws/

show/en/995_004?lang=uk#Text.
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citizens to obtain confessions to offences. To achieve
the desired result, police officers use unregistered de-
tention, violation of the detention period, refusal to
provide a defence lawyer, and psychological pressure.
T. Varga (2023) believes that the implementation of the
provisions of Article 7 of Law No. 580-VIII' requires a
review of the legal regulation of social relations arising
between police structures and the population, with a
complete reorientation of law enforcement powers to
European values.

R. Blahuta et al. (2024) point out that the effec-
tiveness of law enforcement tasks is determined by
the police officer’s personal respect for the individual,
providing them with constitutional guarantees as an
authorised person from the state authorities. The ob-
servance of fundamental freedoms is closely linked to
their enforcement as a priority and strategic area of
police service delivery. The means and methods used
in such activities, their professional level determine
the legitimacy of the National Police bodies (units) in
the system of state functioning institutions and need
to be improved and brought in line with international
standards. R. Blahuta et al. (2024) identify the lack of
a unified concept and generally accepted norms of mo-
rality and ethics that serve as a role model for all police
officers without exception (doctrinal factor), lack of a
normative definition of basic ethical norms and stand-
ards of police behaviour (legislative factor), level of le-
gal culture and psychophysical state of the police officer
(personal factor), police officers’ sense of security and
the availability of legal guarantees for their actions (se-
curity factor), contact with criminals, job conflict and
job satisfaction, prestige of the profession (socio-psy-
chological factors), and police performance in terms of
statistical indicators (evaluation factor).

Thus, researchers consider the practice of imple-
menting human rights in law enforcement from the
standpoint of administrative and jurisdictional powers
of executive authorities and the negative consequenc-
es of the use of coercive measures by law enforcement
officers. The indirect understanding of the protection
of human rights and freedoms through the absence of
their violations has led to the factual equation of termi-
nological units of national legislation in this area, as well
as the analysis of legal definitions through phenomena
that cause the replacement of the subject of research
with an antagonist. As a result, despite the plurality of
opinions on the content of the term “respect for human
rights and freedoms” in the scientific literature, the lat-
ter still lacks a unanimous wording. It is pointed to as
one of the criteria for the effectiveness of police service

delivery, but the researchers avoid addressing the issue
of assessing its significance among other criteria, such
as the level of public trust, openness, and transparency
of police activities.

Materials and Methods

The purpose and objectives set out in the introducto-
ry part of this study were fulfilled by investigated the
current provisions of national legislation, information
from the section “Human Rights Observance” posted
on the official website of the National Police of Ukraine
(2024), and scientific publications of Ukrainian re-
searchers. The substantive understanding of the prin-
ciple of human rights was formed based on the exam-
ination of the text of the Law of Ukraine No. 580-VIIIZ
The possibility of using it as a criterion in assessing the
effectiveness of police services was determined by the
results of a study of the provisions of Laws of Ukraine
No. 580-VIII3, No. 2337-VIII*, Code of Ukraine on Ad-
ministrative Offences®, which establish liability for po-
lice officers for human rights violations. The key areas
of law enforcement activity in which police services
are provided and which make provision for the estab-
lishment of administrative legal regulation in the field
of human rights were systematised according to the
information website of the National Police of Ukraine
(2024). The empirical materials obtained helped to for-
mulate promising areas for further research and iden-
tify provisions of national legislation that need to be
improved.

The study used the methods of comparative anal-
ysis, systematic approach, legal modelling, and con-
tent analysis. The analysis of current national legisla-
tive acts and scientific publications helped to create a
holistic view of the administrative legal framework of
police human rights-based approach. Using the meth-
od of comparative analysis, the study identified the key
differences and common features in the use of termino-
logical units in the legal framework governing the ac-
tivities of the National Police bodies (units) in the field
of human rights observance. As 0. Dolzhenkov (2022)
notes, the positive aspect of the comparative approach
is the ability to compare two (or more) objects under
study (or their parts) that have similarities and con-
clude that there are common or different properties of
the analysed phenomena. The effectiveness of the com-
parative analysis tools allows covering a wide range of
information about the object of scientific cognition, and
therefore the study considered not only the content
of such terminological units as “observance of human

rights”, “ protection of human

” o«

ensuring human rights”,

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

2 Ibidem, 2015.
3 Ibidem, 2015.

* Law of Ukraine No.2337-VIII “On the Disciplinary Statute of the National Police of Ukraine”. (2018, March). Retrieved from https://zakon.

rada.gov.ua/laws/show/2337-19#Text 1-10#Text.

® Code of Ukraine on Administrative Offences. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/show/80731-10#Text.
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rights”, “security of human rights”, “protection of hu-
man rights”, but also the frequency of their use in legal
provisions and the context.

The systemic approach provided a comprehensive
vision of the problem, considering the interconnection
of various elements of administrative legal regulation
manifested at the internal and external levels (Yusifova,
2023). The internal aspect reflects the specific features
of interconnection and interaction of elements of the
legal regulation system, the specifics of its mechanisms,
and the stages at which police officers implement ad-
ministrative legal measures related to the observance
of human rights in their professional activities. The
external aspect determines the significance of human
rights as a criterion for the effectiveness of the National
Police in providing police services to the public, the na-
ture of interaction between police officers and society
within a given space and time frame. The application
of a systematic approach helped to identify gaps in the
administrative legal regulation of human rights-based
approach in policing and to monitor the official website
of the National Police of Ukraine, highlighting areas that
need to be improved in national legislation or consoli-
dated in regulations.

The method of legal modelling was used to formu-
late proposals for improving the regulatory framework.
Kh. Kmetyk-Podubinska (2020) emphasised the char-
acteristic stage-by-stage nature of this method, which
allows using it in close systematic connection with oth-
er methods of scientific research, expanding the hori-
zons of legal cognition, obtaining conclusions valuable
for theory and practice not only regarding the imitation
of legal behaviour of subjects, but also regarding the
creation of new and correction of existing legal norms
and institutions. The use of legal modelling in the study
contributed to the identification and systematisation of
promising areas for further research and provisions of
administrative legal regulation of police activity which
are human rights-oriented and need to be improved.

The method of content analysis was used in its
conventional sense to test the research hypothesis
through statistical calculations. According to O. Semo-
tiuk (2020), content analysis allows providing reliable
objective results in the interpretation of social reality
and presenting the words and texts of legal acts, trans-
ferring them to the categories of validity and reliability.

The results of the study should reveal the subordi-
nation of the concepts of human rights and the rule of
law, the architectonics of the terminological fields “hu-
man rights in police activity” - “police officer responsi-
bility”, identify the determinants of effective activity of
the National Police in the field of human rights, high-
light the gaps in administrative legal support that need
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to be addressed and find ways to improve to increase
the level of public trust in law enforcement agencies.

Results

Police human rights-based approach is the basis of law
enforcement. In Law of Ukraine No. 580-VIII}, it is pre-
scribed in Article 7 as a binding obligation for police
officers in the performance of their duties, while spec-
ifying in Article 6 that it is a constituent element in the
meaning of the term “rule of law”. Considering that the
text of the Law on the implementation of human rights
and freedoms in police activity contains at least 5 ver-
bal nouns, the frequency of use of which is presented
in Figure 1, this indicates that Article 7 is of key signifi-
cance, which allows it to be perceived as an interpreter
of the content of the administrative legal framework
for the observance of human rights in the activities of
bodies (units) of the National Police. It is here that the
legislator indirectly explains that police human rights-
based approach means that an individual with their
rights and freedoms is of the highest social value, and
this approach should accommodate the case law of the
European Court of Human Rights.

17% .
provision
observance
security

25%

H restriction

protection

25%

Figure 1. Distribution of powers of the police
in the field of human rights, prescribed
in the Law of Ukraine “On the National Police”
Source: developed by the author of this study based on
the analysis of Law of Ukraine No. 580-VIII?

The graphical representation of the frequency of
use of terminological combinations with the constitu-
ent elements of “human rights” in the Law of Ukraine
No. 580-VIII3, presented in Figure 1, indicates that the
police powers in the field of human rights are focused
on their provision, observance, and protection. The
“restriction - protection” ratio looks quite specific con-
sidering that the arithmetic sum of their percentage
parts is equivalent to the terminology “ensuring human
rights”, “observance of human rights”, “security of hu-
man rights”. In this respect, it makes sense to discuss

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

2 Ibidem, 2015.
3 Ibidem, 2015.
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the lack of differentiation of the terminology in the field
of human rights in this Law.

The list of human rights and freedoms that the po-
lice must ensure in the performance of their tasks is not
prescribed in part one of Article 7 of the Law of Ukraine
No. 580-VIII'. The legislator defines them as constitu-
tionally guaranteed, legally prescribed in national reg-
ulations and international treaties, the binding nature
of which is agreed at the highest legislative level. Part
four of Article 7 of the law clarifies that the facts of fa-
cilitating, committing, inciting, or tolerating any form
of torture, cruel, inhumane, or degrading treatment or
punishment? entail the need to initiate an internal in-
vestigation and hold the perpetrators accountable.

0. Razdolska (2022) notes that one of the most ef-
fective ways to prevent human rights violations or re-
store already violated rights is the internal consistency
of principles and standards for their enforcement as a
holistic, undisturbed, and logically constructed system.
Provided that the absolute prohibition of a particular
act is defined by the supreme law?, the competence of
a police officer is determined by identifying “the rele-
vant act, stopping its commission with the subsequent
possibility to prove the cause-and-effect relationship”
between the identified structural elements, since “it is
the evidence base of a particular event” that is an ar-
gument for the presence of an orientation towards the
affirmation of human values guaranteed by the state
in the actions of an authorised person from the bodies
(units) of the National Police.

Y. Vityk (2021b) emphasises the integral functional
property of human rights-based approach as a perma-
nent component of police activity. Multiple rules of con-
duct for police officers that do not degrade a person’s

implementation of Custody Records

dignity affect the holistic assessment of the overall level
of public trust in law enforcement. Being a normatively
formalised obligation, the principle of human rights ob-
servance establishes a dynamic balance between legal
regulation of police services provision to the public and
the exercise of human rights and freedoms guaranteed
by the constitution and prescribed in national regula-
tions and international instruments, the binding nature
of the latter being agreed at the highest legislative level.

The official web portal of the National Police of
Ukraine (2024) presents three areas of police activi-
ty in the field of human rights observance in the sec-
tion “Human Rights Observance”, namely creation of
a barrier-free space for people with reduced mobility,
implementation of the pilot project “Custody Records
Information Subsystem of the Information and Com-
munication System “Information Portal of the National
Police of Ukraine” in territorial units”, prevention and
counteraction to gender discrimination and sexual har-
assment in the workplace in law enforcement agencies.
The relation of “respect for human rights” to their pro-
tection in connection with their violation or the prob-
ability of such a violation (regardless of the reason:
whether as a result of illegal activity or as a result of
restriction or lack of ability to perform activities in the
manner or within the limits considered normal for a
person*) clearly leaves the prevailing position that the
human rights-based approach is the principle of police
activity, while ensuring and protecting constitutional
guarantees of a person is associated with concrete de-
cisive actions of law enforcement officers. Figure 2 pre-
sents a system of components through which police hu-
man rights-based approach is implemented in practice
in the bodies (units) of the National Police.

accountability

OBSERVANCE OF HUMAN RIGHTS

Figure 2. Component areas of human rights observance in police activities
and their interrelation with the establishment of accountability

Source: developed by the authors of this study

The five-pillar framework presented in Figure 2 in-
dicates that a breach of the chain of command between
its elements necessarily triggers liability for human

rights violations. The single location of the pilot project
“Information subsystem “Custody Records” of the infor-
mation and communication system “Information Portal

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

2 Ibidem, 2015.

3 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/en/254k/96-sp?lang=uk#Text.
*Declaration on the Rights of Disabled Persons. (1975, December). Retrieved from https://www.ohchr.org/en/instruments-mechanisms/

instruments/declaration-rights-disabled-persons.
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of the National Police of Ukraine” in territorial units”
(National Police of Ukraine, 2024) is conditioned by
the existence of autonomous rules establishing liability
for violations of human rights and freedoms related to
information processing. Specifically, part two of Arti-
cle 28 of the Law of Ukraine No. 580-VIII' prescribes
personal disciplinary, administrative, and criminal lia-
bility for police officers and persons who have access
to the information resources of the unified information
system of the Ministry of Internal Affairs of Ukraine and
other information and communication systems (infor-
mation resources) and whose actions have led to a vi-
olation of human rights and freedoms related to infor-
mation processing. Part one of Article 11 of the Law of
Ukraine No. 2337-VIII? prescribes disciplinary liability
for violation of official discipline for police officers re-
gardless of their position and special rank. In the area
of human rights observance, this may be manifested in
the improper performance of the police officer’s basic
duties to respect human rights, honour, and dignity, and
to refrain from statements and actions that violate hu-
man rights or degrade human honour and dignity.

The Code of Ukraine on Administrative Offences?
establishes administrative liability for violation of part
one of Article 18839, which is expressed in “failure to no-
tify or late notice of the Ukrainian Parliament Commis-
sioner for Human Rights on the processing of personal
data or on changes in information subject to notifica-
tion according to the law, notice of incomplete or inac-
curate information”, Article 212, which is manifested
in “unlawful access to information stored, processed, or
transmitted in information (automated) systems” (part
one), “in relation to information (automated) systems
intended for storage and processing of restricted infor-
mation” (part three), unlawful copying (part four), free
illegal distribution of “information stored in informa-
tion (automated) systems, in paper or electronic form”
(part five), and its illegal sale (part six).

Establishing legal liability for officials for violation
of the protective obligations provided by the state to a
person reflects the conventional approach to building
administrative legal mechanisms for ensuring human
rights in the activities of law enforcement agencies.
With its focus on legal regulation of practical activi-
ties, it effectively neglects the significance of legal cul-
ture and legal awareness of police officers. V. Postry-
han (2022) emphasises that the latter play an essential
role in shaping the human rights-based approach of po-
lice activity. Legal awareness determines the quality of
law enforcement, and a prominent level of legal culture
raises the police activity from the standpoint of the law
to higher levels and makes it more effective.

Semeniuk & Horbach-Kudria |G

Discussion

L. Servatiuk (2021) notes that the commonality of tasks
for law enforcement agencies in Europe and the world
places the same requirements on police structures to
prevent and counteract offenders, promote a safe envi-
ronment, and provide prompt assistance, considering
the powers vested in them by the authorities. Accord-
ingly, this necessitates the introduction of internation-
al and European standards of human rights protection
into police activities. In this respect, it is appropriate
to assess the quality of police services provided to the
public by the level of protection of the rights, freedoms,
and legitimate interests of citizens in their daily activ-
ities, as well as the possibility of exercising the rights
and freedoms prescribed by the Constitution of Ukraine
and national legislation in the interaction of each indi-
vidual with a law enforcement officer. According to
L. Servatiuk (2021), the administrative, fiscal, and puni-
tive functions of law enforcement should be replaced by
law assurance. The researchers sees the principal ways
of forming the administrative legal framework for the
human-centred orientation of the activities of the bod-
ies (units) of the National Police in the consolidation of
regulatory guarantees for the protection of the rights of
the law enforcement officers themselves, namely: fair
financial compensation for overtime work, insurance of
risks to life and health, and meeting the needs of daily
official activities.

E. Morozov (2023) believes that European stand-
ards of human rights observance are the most accept-
able for adoption in the administrative legal activities
of authorised units. In this sense, the model for imple-
menting projects to ensure constitutional rights should
be based on the direct initiative of police officers and
have the ultimate purpose of creating parity between
law enforcement agencies and stable local communi-
ties. The introduction of social engineering and exten-
sive use of restorative justice methods are undoubtedly
effective ways to combat crime, but the researcher’s
thesis that the success of police activities should be
assessed by the results of social change and reduction
of crime in society is debatable, and the police officer’s
own dignity with an argument in favour of the commit-
ment they have made - the police oath* - is a guarantee
of human rights-based approach in the performance of
official duties.

T. Marchuk & M. Babiy (2024) advocate the posi-
tion that ensuring constitutionally guaranteed human
rights and performing human rights functions in rela-
tion to them should not be entirely relied upon by state
executive authorities. Citizens themselves should be in-
volved. Researchers see the contribution of the latter as

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
2 Law of Ukraine No. 2337- VIII “On the Disciplinary Statute of the National Police of Ukraine”. (2018, March). Retrieved from https://zakon.

rada.gov.ua/laws/show/2337-19#Text.

3 Code of Ukraine on Administrative Offences. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/show/80731-10#Text.
* Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
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respecting the general order and the rights of others,
following the principles of social coexistence, and not
causing harm to the normal functioning of public au-
thorities. The fundamental task and legitimate monop-
oly of the state is to establish and regulate safe social
relations and stable order. The task of the police is to
prevent threats to public safety and prevent crime. Ac-
cording to T. Marchuk & M. Babiy (2024), the activities
of law enforcement officers must follow international
and European standards in the field of human rights,
but the protection of citizens from violations of their
rights is primarily ensured by the legality of the actions
of the governing principle of public administration and
management. The key provisions of the current Law of
Ukraine No. 580-VIII! require the adoption of addition-
al clarifying legal documents, as the control and super-
visory functions of the police as an entity in the field of
road safety, the conduct of procedural actions by police
officers involving detained, delivered, and arrested per-
sons, the methods of assessing the level of public trust
in the police?, and the procedure for public supervision
(control) over its activities are still unregulated.

The differences between the above positions and
those expressed in the present study are mainly condi-
tioned by the set of materials and methods used. Specif-
ically, the study of the National Police web portal helped
to analyse new areas of activity that were not analysed
by L. Servatiuk (2021), E. Morozov (2023), T. Marchuk
& M. Babiy (2024). The study of the text of Laws of
Ukraine No. 2337-VIII® and No. 8073-X* confirmed the
findings obtained by T. Marchuk & M. Babiy (2024) on
the need to improve the statutory regulation of human
rights in the activities of the National Police, which is
associated not only with the adoption of additional leg-
islation, but also with the streamlining, considering the
data obtained, of the terminology of the Law of Ukraine
No. 580-VIII®.

Notably, further scientific research should be di-
rected at addressing the issues raised by administrative
scientists, but not properly reflected in modern devel-
opments. This refers to the implementation of police
human centrism in the field of road safety (Marchuk
& Babiy 2024), the development of methodological
approaches to solving the principal law enforcement
tasks of practical orientation (Morozov, 2023), the
settlement of risks to the normal life of police officers,
meeting the needs of performing official tasks under
martial law and in a special period, the development
of independent trade unions and associations that will
perform human rights functions for the authorised sub-
jects themselves (Servatiuk, 2021), etc.

Thus, the regulation of administrative legal mech-
anisms for observance of human rights in the activities
of the National Police in the current legal acts is pro-Eu-
ropean in nature. Therewith, the analysis allows formu-
lating certain recommendations, which were partially
reflected in the studies of L. Servatiuk (2021), E. Moro-
zov (2023), T. Marchuk & M. Babiy (2024). Implemen-
tation of projects to create barrier-free space for people
with limited mobility, prevention and counteraction to
gender discrimination, sexual harassment in the work-
place in law enforcement agencies, and formation of an
unacceptable attitude in society towards these negative
phenomena require the development of a balanced set
of regulatory, organisational, managerial, and public
oversight measures, considering international stand-
ards of police professional ethics. The development of
new administrative legal mechanisms for the National
Police will help to create conditions under which the
observance of constitutional human rights will be im-
portant in assessing the effectiveness of police services
to the population and will allow for the establishment
of parity between society and state institutions of the
law enforcement system.

Conclusions

By investigating the administrative legal mechanisms
for observance of human rights in the activities of the
National Police and their implementation in the na-
tional legislation of Ukraine, the study identified prob-
lematic issues that require rethinking and improve-
ment of the existing norms. Firstly, understanding the
respect for human rights in the legal acts regulating
police activity is achieved through an explanation of
the rule of law. At the same time, it is identified with a
series of phenomena that have a different legal nature,
namely, ensuring, protecting, and restricting human
rights. Secondly, the fine line between observance of
constitutional guarantees and abuse of power makes
it difficult to investigate the topic. Human rights ob-
servance in administrative law is conventionally stud-
ied in terms of protecting a person from unlawful en-
croachments, restoring violated rights and freedoms
as a result of law enforcement enforcement measures,
as well as actions related to the collection, processing,
and protection of personal data. This makes it impos-
sible to establish the percentage of cases where the
rights of individuals are fully respected by law en-
forcement and the court practice reflecting the conse-
quences of such violations. Thirdly, the subordination
of human rights and the rule of law does not exclude
its significance for other criteria that assess the quality

! Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.

2 Ibidem, 2015.

3 Law of Ukraine No0.2337-VIII “On the Disciplinary Statute of the National Police of Ukraine”. (2018, March). Retrieved from https://zakon.

rada.gov.ua/laws/show/2337-19#Text 1-10#Text.

*Code of Ukraine on Administrative Offences. (1984, December). Retrieved from https://zakon.rada.gov.ua/laws/show/8073.
® Law of Ukraine No. 580-VIII “On the National Police”. (2015, July). Retrieved from https://zakon.rada.gov.ua/laws/show/580-19#Text.
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of police services. In the context of the ongoing armed
threats to Ukraine from the Russian Federation, the fo-
cus on human rights-based approach determines the
level of public trust in the police, which necessitates
the search for innovative methodological approach-
es to assessing the latter. Fourthly, the examination
of regulations found that the governance of activities
in the field of human rights is closely related to the
mechanisms of preventive counteraction to adminis-
trative delinquency and criminal offences. Other tasks
of police officers, such as assisting people with limited

Semeniuk & Horbach-Kudria G

findings and current trends in the development of pub-
lic policy.

Promising areas for further investigation on the
subjectunder study include the development of unified
methodological approaches that will allow develop-
ing a strategy for the implementation of international
standards and continuing to implement pan-European
values in Ukrainian legislation, bringing the reforms
initiated in the law enforcement system in general and
the bodies (units) of the National Police specifically to
a new stage of development.

mobility and creating barrier-free conditions for them
in society, were left out of the legislator’s attention.
Thus, the scientific originality of the present study
lies in a comprehensive approach to the analysis of the
administrative legal framework of police human rights-
based approach, considering the available scientific

Acknowledgements
None.

Conflict of Interest
None.

References

[1] Blahuta, R.I., Barabash, 0.0., Zakharov, V.P, Kovalska, M.Yu., & Dobkina, K.R. (2024). Enhancing human
rights protections in Ukrainian law enforcement: National compliance with EU standards. Yuridika, 39(1).
doi: 10.20473 /ydk.v39i1.45461.

[2] Boniak, V. (2023). Activities of the National Police to ensure rights and freedoms of internally displaced
persons: Today challenges. Current Issues in Modern Science, 8(14), 323-335. doi: 10.52058/2786-6300-
2023-8(14)-323-335.

[3] Dikhtiievskyi, P (2022). Administrative and legal means of ensuring the right of citizens to personal integrity
during the period of martial law. Problems of Modern Transformations. Series: Law, Public Management and

Administration, 6. doi: 10.54929/2786-5746-2022-6-01-13.

[4] Dolzhenkov, O. (2022). Methodological problems of comparative analysis of political institutions and
processes. Political Life, 2, 70-77. doi: 10.31558/2519-2949.2022.2.11.

[5] Gorelkina, K. (2021). Observance of human rights and freedoms in forced selection of biological samples.
Bulletin of the Penitentiary Association of Ukraine, 1, 133-140. doi: 10.34015/2523-4552.2021.1.12.

[6] Hladchuk, D. (2020). Factors of human rights violations by employees of the Ministry of Internal Affairs of
Ukraine. Entrepreneurship, Economy and Law, 12,175-179. doi: 10.32849/2663-5313/2020.12.30.

[7] Kalashnikova, L., Hrabovets, 1., Viznytsya, Y., & Chorna, V. (2022). Evalutionof police activity as an indicator of
public safety: The experience of empirical research in Ukraine. IOP Conference Series: Earth and Environmental
Science, 1049(1), article number 012083. doi: 10.1088/1755-1315/1049/1/012083.

[8] Khodak, S., Khmelevska, N., Tymchuk, O. Turchyn-Kukarina, I, & Skrylnyk, O. (2024). International
mechanisms for the protection of children’s rights in armed conflict. Pakistan Journal of Criminology, 16(2),

61-74.doi: 10.62271 /pjc.16.2.61.74.

[9] Kmetyk-Podubinska, Kh. (2020). Legal modeling as a method of modern constitutional and legal research.
Entrepreneurship, Economy and Law, 7, 211-215. doi: 10.32849/2663-5313/2020.7.36.

Kravchuk, V. (2023). Implementation of the right to the invincibility of personal data in social networks in the
system of human and citizen rights and freedoms. Kyiv Law Journal, 1, 194-201. doi: 10.32782 /klj/2023.1.29.
Kyiv International Institute of Sociology. (2023). Press releases and reports Dynamics of trust in social
institutions in 2021-2023. Retrieved from https://www.Kiis.com.ua/?lang=ukr&cat=reports&id=1335&page=1.
Marchuk, T, & Babiy, M. (2024). Administrative and legal status of law enforcement agencies in the field of
ensuring human rights and freedoms in Ukraine. In Actual problems of combating corruption under martial
law (pp. 106-108). Lviv-Torun: Liga-Press. doi: 10.36059/978-966-397-358-6-32.

Massez, L., Virat, M., & Przygodzki-Lionet, N. (2024). Police contact and adolescents’ attitudes towards the
police: Is the “Social identity mediation hypothesis” observed in different contexts? Journal of Police and
Criminal Psychology, 39(2), 411-421. doi: 10.1007/s11896-024-09684-9.

Ministry of Internal Affairs. (2024). Despite the war, the police gave a sense of security to every citizen of our
country, - Ihor Klymenko. Retrieved from http://surlli/mvaekb.

Morozov, E. (2023). International experience in ensuring observance of human and citizen rights and
freedoms in the activities of law enforcement bodies and ways of its implementation in Ukraine. Knowledge,
Education, Law, Management, 7(59), 268-272. doi: 10.51647 /kelm.2023.7.43.

[10]

[11]

[12]

[13]

[14]

[15]

Law Journal of the National Academy of Internal Affairs, 14(3), 87-97 o5 I


https://doi.org/10.20473/ydk.v39i1.45461
https://doi.org/10.52058/2786-6300-2023-8(14)-323-335
https://doi.org/10.52058/2786-6300-2023-8(14)-323-335
https://doi.org/10.54929/2786-5746-2022-6-01-13
https://doi.org/10.31558/2519-2949.2022.2.11
https://doi.org/10.34015/2523-4552.2021.1.12
http://pgp-journal.kiev.ua/archive/2020/12/31.pdf
https://www.proquest.com/openview/004a5272a82691f8e280c4fe6861dc9e/1.pdf?pq-origsite=gscholar&cbl=4998669
https://www.pjcriminology.com/publications/international-mechanisms-for-the-protection-of-childrens-rights-in-armed-conflict/
https://doi.org/10.32849/2663-5313/2020.7.36
https://doi.org/10.32782/klj/2023.1.29
https://www.kiis.com.ua/?lang=ukr&cat=reports&id=1335&page=1
http://catalog.liha-pres.eu/index.php/liha-pres/catalog/view/250/6846/15379-1
https://link.springer.com/article/10.1007/s11896-024-09684-9
https://www.kmu.gov.ua/news/popry-viinu-politsiia-dala-vidchuttia-bezpeky-kozhnomu-hromadianynu-nashoi-krainy-ihor-klymenko
https://doi.org/10.51647/kelm.2023.7.43

B A dministrative legal principles...

[16]

[17]

[18]

[19]

[20]

[21]

[22]

[23]

[24]

[25]
[26]

[27]

[28]

[29]

I o6

National Police of Ukraine. (2024). Human rights compliance. Retrieved from https://www.npu.gov.ua/
diyalnist/dotrimannya-prav-lyudini.

Postryhan, V. (2022). Administrativly and legal mechanism for ensuring the rights and freedoms of citizens
by National Police bodies. Law Journal of Donbass, 1(4), 123-127. doi: 10.32782/2523-4269-2022-81-4-1-
123-127.

Razdolska, 0. (2022). Problematic issues of ensuring the functioning of the principle of observance of human
and civil rights and freedoms in the activities of the police. Juridical Scientific and Electronic Journal, 6, 528-
530.doi: 10.32782/2524-0374/2022-6/121.

Semotiuk, O. (2020). Discourse analysis vs. content analysis: Methodological similarities and differences.
Visnyk of the Lviv University. Series Journalism, 47, 37-43. doi: 10.30970/vj0.2020.47.10503.

Senyk, V., Senyk, S., & Kuleshnyk, Y. (2021). State and directions of improvement of legal, information and
technical support of activities of units of the National police of Ukraine in the field of combating trafficking in
human beings. Social and Legal Studios, 4(1), 46-52. doi: 10.32518/2617-4162-2021-1-46-52.

Servatiuk, L. (2021). Human rights violations in the activities of law enforcement agencies: Prevention and
monitoring. In N. Mishina (Ed.), Human rights in Ukraine and in foreign countries: Traditions and innovations
(pp- 519-549). Lviv-Torun: Liga-Press. doi: 10.36059/978-966-397-235-0-18.

Tanko, A. (2020). The activities of law enforcement authorities to ensure human rights and freedoms.
Collection of Scientific Works of Kharkiv National Pedagogical University H.S. Skovoroda “PRAVO”, 31, 34-42.
doi: 10.34142/23121661.2020.31.03.

Tyshchenko, 0.1, & Titko, I.A. (2020). Placement of a person in a medical institution in order to conduct a
psychiatric examination: International standards and national realities. Wiadomosci Lekarskie, 73(9), 2020-
2025. doi: 10.36740/wlek202009224.

Varga, T. (2023). Compliance with the principle of human rights and freedoms in the activities of the
national police. Uzhhorod National University Herald. Series: Law, 77(1), 85-89. doi: 10.24144/2307-
3322.2023.77.1.13.

Vityk, Y. (2021a). Principle of respect for human rights in activities of the National Police of Ukraine: State of
scientific research. Entrepreneurship, Economy and Law, 4, 205-209. doi: 10.32849/2663-5313/2021.4.31.
Vityk, Y. (2021b). Respect for human rights and freedoms: The principle of activity of the National Police of
Ukraine. Entrepreneurship, Economy and Law, 5, 116-121. doi: 10.32849/2663-5313/2021.5.20.
Voitsikhovskyi, A., Bakumov, 0., Ustymenko, O., & Seliukov, V. (2019). The observance of human right to
freedom from torture in professional activity of the National police of Ukraine (Article 3 of the Convention for
the Protection of Human Rights and Fundamental Freedoms). Janus.net, 10(2), 152-165.d0i: 10.26619/1647-
7251.10.2.11.

Voluiko, 0., Druchek, O. Benkovsky, S., Zelenyi, V., & Yarema, V. (2024). The social and humanitarian function of
law enforcement agencies under martial law. Pakistan Journal of Criminology, 16(2), 375-388.doi: 10.62271/
pjc.16.2.375.388.

Yusifova, S. (2023). Legal regulation in the conditions of modern democratic transformations: A systemic
approach. Scientific Innovations and Advanced Technologies, 3(17), 185-195. doi: 10.52058/2786-5274-

2023-3(17)-185-195.

Law Journal of the National Academy of Internal Affairs, 14(3), 87-97


https://www.npu.gov.ua/diyalnist/dotrimannya-prav-lyudini
https://www.npu.gov.ua/diyalnist/dotrimannya-prav-lyudini
https://ljd.dnuvs.ukr.education/index.php/ljd/citationstylelanguage/get/apa?submissionId=155&publicationId=155
https://ljd.dnuvs.ukr.education/index.php/ljd/citationstylelanguage/get/apa?submissionId=155&publicationId=155
https://doi.org/10.32782/2524-0374/2022-6/121
http://publications.lnu.edu.ua/bulletins/index.php/journalism/article/view/10503
https://sls-journal.com.ua/uk/journals/tom-4-1-2021/stan-i-napryami-vdoskonalennya-normativno-pravovogo-y-informatsiyno-tekhnichnogo-zabezpechennya-diyalnosti-pidrozdiliv-natsionalnoyi-politsiyi-ukrayini-u-sferi-protidiyi-torgivli-lyudmi
https://doi.org/10.36059/978-966-397-235-0-18
https://dspace.hnpu.edu.ua/bitstreams/c8705ae4-b6cb-426a-9ae1-15342e3f7cbe/download
https://www.researchgate.net/profile/Ivan-Titko/publication/346650163_PLACEMENT_OF_A_PERSON_IN_A_MEDICAL_INSTITUTION_IN_ORDER_TO_CONDUCT_A_PSYCHIATRIC_EXAMINATION_INTERNATIONAL_STANDARDS_AND_NATIONAL_REALITIES/links/63d3e6fbc97bd76a823f1f7a/PLACEMENT-OF-A-PERSON-IN-A-MEDICAL-INSTITUTION-IN-ORDER-TO-CONDUCT-A-PSYCHIATRIC-EXAMINATION-INTERNATIONAL-STANDARDS-AND-NATIONAL-REALITIES.pdf
http://dx.doi.org/10.24144/2307-3322.2023.77.1.13
http://dx.doi.org/10.24144/2307-3322.2023.77.1.13
https://doi.org/10.32849/2663-5313/2021.4.31
https://doi.org/10.32849/2663-5313/2021.5.20
https://doi.org/10.26619/1647-7251.10.2.11
https://doi.org/10.26619/1647-7251.10.2.11
https://www.pjcriminology.com/publications/the-social-and-humanitarian-function-of-law-enforcement-agencies-under-martial-law/
https://www.pjcriminology.com/publications/the-social-and-humanitarian-function-of-law-enforcement-agencies-under-martial-law/
https://doi.org/10.52058/2786-5274-2023-3(17)
https://doi.org/10.52058/2786-5274-2023-3(17)

Semeniuk & Horbach-Kudria [N

ApQMiHicTpaTMBHO-NpaBOBI 3acaau
nosiuemcbKoro NIOAUHOLEHTPU3MY

ApTteM CeMeHIoK

AcnipaHT

HauioHanbHa akageMia BHYTPILLHIX cripaB
03035, nn. ConoM'aHCbKa, 1, M. KMiB, YKpaiHa
https://orcid.org/0009-0007-4880-1789

IBaHHa MNp6au-Kyap4a

KaHonoat opunanyHmMx HaykK

HauioHanbHa akageMis BHYTPRILLHIX cnpaB
03035, nn. ConoM’'aHcbKa, 1, M. KMiB, YKpaiHa
https://orcid.org/0000-0002-8640-2486

AHoTauia

OnHuM i3 mpiopuTeTHHUX 3aBAaHb pedopMyBaHHSA MPABOOXOPOHHUX OpPraHiB € M06Gy0Ba NPEBEHTHBHOIO
MexaHi3My, OCHOBHUMH NPUHLUIAMU POBOTH SKOI0 € JIOTPUMaHHs NpaB i cBO6O/ IFOAUHU Ta TPOMa/IIHUHA,
3aXMCT CYCHNiJIbCTBA BiZi HacuabCcTBa W JUCKpUMiHaLii, cTBopeHHs1 6e36ap’epHOro MNpOCTOpPY A
MaJIoMOGiJIbHUX KaTeropii HaceseHHsl. baratoacnekTHicTh i 6araTorpaHHicTb MUTaHb, L0 MOTPEOYIOTH
HOPMaTHBHO-NIPAaBOBOTO PETry/JI0BaHHA 32 UMY HaNpPsIMaMHy, 00YMOBJIIOIOTh aKTyabHICTh 3asiBJIeHOI TeMU
JocaimxkeHHs. Metow crtaTTi 6ys0 MOJeJIOBaHHS aJMiHiCTpaTHUBHO-IIPAaBOBOr'O0 MeXaHIi3My AisiIbHOCTI
moJIinii, y SIKoMy JJOTPUMaHHSA NpaB JIOJUHHA MaTUMe ONTUMa/IbHY epeKTUBHY peaJidanito. /lis focarHeHHsA
MeTH Oy/JI0 BUKOPHCTAHO METOJ0JIOTiI0, L0 MO€JHYyBaja MeTOJU MOPiBHAJBHOIO HOPMO3ACTOCYBaHHS,
CACTEMHOI'0 aHaJi3y, BHYTpPIlIHbLO- TA 30BHIIIHLOPIBHEBY IHAYKLIiIO, METOJ KOHCTPYKTHBHOIO Ii3HAHHA
i KOHTeHT-aHaJ/i3. BcTaHOBJIeHO, 110 AOTPHMaHHS NpaB JIIOAWHUA B [isJIbHOCTI MOJiLil HEPO3PUBHO
MOB’sI3aHO 3 peaJi3ali€lo NPUHIMIY BEPXOBEHCTBA NpaBa W HaJJaHHS OXOPOHHHUX IMOJIIIENCHKUX MOCJYT.
YucseHHI BUNIaJKK TOPYLIEHD, BUABJIEH] B IPOLIECi )KypHaIiCTCbKUX PO3C/IiyBaHb i IIMPOKO 06roBoproBaHi
rPOMa/ICbKICTIO, CTAJIM OAHIE 3 IPUYUH CTPIMKOIO 3HUXKEHHH PiBHA JOBIpU CYCHiJILCTBA A0 JepXKaBHUX
IHCTUTYLIH NPaBOOXOPOHHOI CUCTEMH, K HACJHIJOK - CYTTEBOI NEpPelIKOJOK Ha UIAXY IHTerparil
YkpaiHu [0 eBpomneicbKoro npoctopy. byso nmpoaHasi3oBaHO OCHOBHI NPUYMHHY, IO MO3HAYaKOTbCA Ha
epeKTUBHOCTI aAMiHICTpPAaTUBHO-MPABOBUX CTpaTeriii 3abe3nedyeHHs JIAWHOLEHTPOBAHOrO MiAX0Ay B
NpaKTUYHIN AissbHOCTI opraHiB (migpos3ainiB) HauioHanwpHoi mouinii. 3okpeMa, 1e nmepexifHi nporecy,
NMoB’sI3aHi 3 rapMoHi3ali€l0 HaLiOHAJBHOIO 3aKOHOAABCTBA 3 MDKHAPOAHMMHU Ta €EBPOINEHCHKUMU
CTaHJapTaMu, HU3bKUU piBeHb MaTepiaJibHOTO U colliaJIbHOTO 3a6e3MedyeHHs MoJlilledCbKUX, HeJJOCTaTHIN
piBeHb mnpodecioHasizaMy, BIJIUB HEraTUBHOrO CepeJOBMILA, By3bKe pO3yMiHHA aJAMiHiCTpaTHBHO-
MpaBoOBOI JisibHOCTI y cdepi JOoTpUMaHHS MpaB JIOJUHY, TOB’s1I3aHOI i3 3aM06iraHHsIM aJMiHiCTpaTUBHUM
i kpuMmiHanbHUM mnpaBonopyuieHHsAM. CHOpPMy/JbLOBAaHO BHUCHOBOK IIPO BaroMicTb i B3aEMO3B’I30K Y
NpeBEeHTUBHIN AisJbHOCTI MmoJiilefcbKUX NMPUHLHUIIB BEPXOBEHCTBA NpaBa, JOTPUMaHHS NpaB i cBO6OA
JIIOJAVHY Ta B3aEMO/|II 3 HaceJIeHHAM Ha 3acaZilax napTHepcTBa. OKpec/ieHO OCHOBHI HAaNPSAAMH BJJOCKOHAJIEHHSA
HalliloHaJIbHOTO 3aKOHOABCTBA y cdepi po3BUTKY Ta/abo onTHUMizalil a[MiHIcCTpaTUBHO-IIPaBOBUX CUCTEM
3abe3neyeHHs1 QYHKILIOHYBaHHSA opraHiszanifiHo-TexHiYHUX, iHGOpPMaALiIMHUX Ta eKOHOMIYHUX pecypcCiB fAK
rapaHTii peaJizauii 3aZiekJ1apoBaHUX KOHCTUTYLiMHUX IpaB i cBo60A. Pe3ysibTaTH A0CaiX)KeHHS MOXe 6y TH
BUKOPUCTAHO AJ51 GOPMYyBaHHS Ta BJOCKOHAJEeHHS HOPM Hal[iOHAJbHOTO 3aKOHO/JJABCTBa, 1[0 PETy/aII0Th
AiAJIbHICTb IPABOOXOPOHHUX OPraHiB i BU3HAYAKOTh 3MICT 1i OpiEHTHPIB

Kniouosi cnosa:
MepCcoHa/IbHi JaHi; moJTinelchKi MoC/ayry; aAMiHiCTpaTUBHA Bi/[IOBiJa/IbHICTh; TpaBaicBO6OAY; O HChKU;
iHpopManiiiHo-KOMYyHiKalliliHA CHCTeMa; BEPXOBEHCTBO IpaBa
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