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TAPAH 1. I1.,

3m00yBay Kadenpu

KOHCTHTYIIITHOTO TIpaBa YKpaiHu
(Hayionanvruii iopuduunui ynisepcumem
imeni Apocrasa Myopozo)

VIIK 342.4

JKOPCTKICTh KOHCTUTYIII IK YMOBA 3ABE3NEYEHHA 1 3AXUCTY

Y TekcTax KOHCTHUTYIIH, SIK IPABUIIO, BCTAHOBIIIOETHCS OCOONMBA MPOIIEAYpPa OO0
HOPSIZIKY 1X 3MiHH, Teperaay. OOMeKEeHHSI MOXXYTh CTOCYBAaTHUCSI KOHKPETHHX IpOIe-
JYpHHX BUMOT. JI0CTaTHHO PO3NOBCIO/PKEHOIO € TPAKTHKA OCOOIMBOT 3aXUILIEHOCTI TIEB-
HHUX KOHCTUTYLIMHHUX pO3AiTiB, cTareil abo OKpeMHX MOJIOKEHb. Y 0ararbox KpaiHax
BCTAHOBJICHA 3a00pOHA BHOCUTH 3MIiHH B yMOBAX BOEHHOTO 1 HAI3BUYAHOTO CTaHY.

Knwuosi cnosa: sminu 0o Koncmumyyii, KoRcmumyyiiki npuHyunu, KOHCImumy-
yitiHutl Konmpons, Koncmumyyiiinuti ¢yo, Koncmumyyiiina npoyeoypa.

B TekcTax KOHCTUTYIIHI, KaK MPaBHIIO, YCTAaHABIUBACTCS 0C00ast MpoIeIypa OTHO-
CUTEJBHO NOpsiKa UX W3MeHeHus. OTpaHuueHHs MOTI'YT KacaTbCsi KOHKPETHBIX IIPO-
HelypHBIX TpeOoBaHUH. JJocTaTOYHO pacipoCTpaHeHHON SBISIETCS TIPAKTUKA 0COOO0M
3ALIUIIEHHOCTH ONPEIeJIEHHbIX KOHCTUTYLIMOHHBIX Pa3/IeioB, CTaTeil Wil OTIEJIbHBIX
NoJI0keHui. Bo MHOTHX cTpaHaxX yCTaHOBJIEH 3arpeT BHOCUTh U3MEHEHUS B YCIOBUAX
BOEGHHOT'O U YPE3BBIYAHHOTO MOJIOKEHUSI.

Knrwueevie cnosea: usmenenus 6 Koz—tcmumyuuu, KOHCmMumyyuoHHble NpuHyu-
nbl, KOHCMUMYYUOHHBLL KOHMPONb, Koncmumyyuonnsiti cyo, KOHCMUMYYUOHHAS.

npoyedypa.

In the texts of constitutions usually set a special procedure for their change.
Restrictions may apply to certain procedural requirements. Enough is common prac-
tice special constitutional protection of certain sections of articles or individual pro-
visions. Many countries ban is set to change in conditions of war and emergency.

Key words: changes to constitution, constitutional principles, constitutional
review, the Constitutional Court, constitutional procedure.

Beryn. Sk 3a3nadae B.S. Tauiid, He3Bakaroun Ha 3HAYHUU MO3UTHBHMI NOTEHIaN OyIib-
k01 KOHCTUTYIi1, HIJIKOM MPUPOJIHO, IO i3 TUIMHOM MIEBHOTO Yacy MOCTaE MUTAHHS po ii pedop-
MYBaHHS, iHKOJIM HaBiTh y (popmi mpuiHATTSA HOBoro OcHoBHOTO 3akonHy. KoHcTuTytiitHa pedop-
Ma B JKHTTI Oynb-sIKOi KpalHH — IOJisl HE TiJIbKK HE3BWYaliHA, alie ¥ 1HKOIW HAaBiTh JIOJICHOCHA.
Amxe KoHCTUTYIIISL — T1e TOH OCHOBOITOJIOXKHMIA TOKYMEHT, SIKHi BU3HAYa€ JIOTIO KpaiHU HE OJTHE
pecstumiTTs [1, ¢. 39].
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Came ToMy B caMUX KOHCTUTYIISIX BCTaHOBIIOETHCSI OCOONIBA IMPOIEAypa IIOA0 MOPSII-
Ky 3MiHH, IEpenIsAIy, & TAKOXK YXBaJICHHS HOBUX KOHCTHTYMLINA. ToOTO, € MEBHUIA MpoliecyaabHHi
aCIICKT, TOTPHMaHHS SIKOTO TapaHTye ICMOKPATUYHHI XapakTep 3MiH JETITHMHHM CIOCOOOM.
3 iHmoro 60Ky MocTae MUTaHHS PO MaTepiabHU actiekT. MoBa ijie po Te, 1110 3MiHH, sIKi Bi0y-
BaIOTHCsI, HABITh IPH TOTPUMAHHI IPOLEIYyPH MAIOTh BiIIOBIIATH [IEBHUM MaTepialbHIM KpHUTE-
pisim. Sk npaBiio, MoBa fize abo Ipo MeBHI MONTOKCHHS KOHCTI/ITyL[iﬁ K1 B3araji He HiUIaraioTh
3MiHi a60 nepersiay, abo iCHYBaHHsI IEBHAX MaTepialbHUX KPUTEPIB, Yepe3 MPU3My sSKHX MAOTh
OyTH OIliHEHi 3MiHH, [0 BHOCSTHCS.

IocranoBka 3aBnanHs. OKkpeMi aCEeKTU MPOOIEMATHKH, 110 CTOCYEThCS 3aXUCTY KOHCTUTY-
1Ii1 TpY BHECEHHI JI0 Hel 3MiH, 3HAMIIUTN CBOI BiIOOpaKEHHS Y MPAIsX TAKUX BITYM3HSIHUX 1 3apyOiK-
uux BueHuX sik HO.I. Bapabami, ®@.B. Benicnascokuii, F0.0. Bonommn, I'. €mninex, O.M. Iepecana,
B.B. Petmubmﬁ II. b. CTCI_IIOK B.S1. Tamiii Ta iHmux. MeToro cTarTi € BU3HAYCHHS 3aca]] 3aXUCTY
KOHCTHUTYLIT NIPX BHECEHHI 110 Hei 3MiH Ta CyIO0BOi MPAKTHKM 3 LBOTO MUTAHHs. 3aBIaHHsAMH CTaT-
Ti € PO3KPHTH MEXaHi3MH KOHCTI/ITYI_III/IHOFO PEryITIOBAHHS MPOLIEYPHIX i MaTeplaJ'IBHI/IX MIUTaHb
BHCCCHHSI 3MIH [0 KOHCTHTYILii; 3’ICyBaHHs 0COOIMBOCTEH 311/ICHCHHS KOHCTHTYLIHHOTO KOHTPOIIO
32 NPOLE/yPOI0 BHECCHHS 3MiH JI0 KOHCTHTYLLT B 3apyOiKHUX KpaiHaX; MOPIBHAHHS 3apyOKHOIO
JIOCBily KOHCTHTYIIIHHOTO KOHTPOJIIO 32 3aKOHONPOCKTAMH MPO BHECEHHS 3MiH J0 KOHCTHUTYIII B
YAaCTHHI AOTPUMAHHS MaTepiaibHUX KPUTEPIiB, 110 CTABIATHCS 0 TAKUX 3MiH.

Pe3yabraTn nocaimkenns. Sk 3aznauae @.B. BenicnaBchbKkuii, CyTHICTB PaBOBOT OXOPOHHU
TEKCTY KOHCTUTYLi, 3 OIHOTO OOKY, MmoJisirae y BCTAHOBJICHHI CIeLiaJIbHOI IPOLEAYPH i1 IPUHHAT-
Tl Ta BU3HAYCHHS OCOOIMBOTO KOJIA Cy0’€KTIB, sIKi MalOTh Ha 1le BUKJIFOYHE MPABO, a 3 APYroro —
B 3a0e3MeYCHHI CTAOLIPHOCTI Ta HE3MIHHOCTI TOJIOBHUX 3aCajl KOHCTUTYIIHOTO peryImoBaHHs Ta
0E3yMOBHOTO JIOTPUMaHHs OCOOIMBOI MpoIeaypu B mporeci peGopMyBaHHS KOHCTHTYIIHHOTO
TekcTy [2, c. 41—47]. lllonpaBaa TyT nmocTae TeXHIYHE MUTAHHS — XTO MA€ MOCTABUTH OCTATOUHY
Kparky B CIIOpi, SIKIIIO TaKW BUHUKHE BITHOCHO MOPYIIEHHS MIPOIEAYPH BHECCHHS 3MIH IO KOH-
CTUTYIII YM HEOTPUMAHHS MaTepialbHUX KpHUTEpiiB. YacTo Taky BiAMOBigs YIIOBHOBAXKEHI AaTH
OpraH# KOHCTUTYIIIHOTO KOHTPOITIO, CaMe TOMY MH PO3IVITHEMO TaKOXK 1 [Iei acreKT mpooiaeMu.

BomHouac TyT noTpibHO 3p0OHUTH HACTYITHE BaskiInBe 3ayBaskeHHs. [lepenycim Tpeba 3raga-
TH NIPO HASIBHICTh KOHCTUTYLIH KOPCTKUX (HETIOPYILIHHX ), & TAKOK THYUYKHX KOHCTUTYLIH (sIcKpa-
BHM NpHUKIagoM nepmioi € kouctutyiist CLIA, a octanaboi — OpuTanceka KOHCTUTYISA). ChoroaHi
O CyTi 0COOIMBUI OPSAJOK BHECEHHS 3MiH SIK (hOpMa 3aXUCTy KOHCTUTYIIII HE CTOCY€ThCS THYyU-
KHX KOHCTUTYIIiH, KJIACHYHUM TIPUKJIAJIOM SIKOT € KOHCTUTYIIsI BennkoOpuTaHii, sika He iICHY€E sIK
€IMHUI TOKYMEHT.

CriodarKy 3BEpHEMOCS JI0 MPOLECYAILHOTO acrieKTy, TOOTO JI0 MPOLEAYPH BHECCHHS 3MiH 110
KOHCTI/ITyIlll Sx CMPABE/ITMBO 3a3HAYAE B.B. Peunnpkuii, y OUTBIIOCTI BUITAIKIB KOHCTI/ITyHISI HE MOXe
OyTH 3MiHEHa 3BHYaHMM (ITOTOYHKMM) 3aKOHOM [3, c. 34]. Ha 1ymMKy BUeHOTro, HAWIOTYKHIIIIOK Ta-
PaHTI€I0 PABUIIBHOCTI, BiAMOBIAHOCTI BUMoram KoHeTuTynii Yikpainu I0pHIMIHIX HOPM € TOCKOHA-
JI0 BHITHICAHA TIPOLIeIypa IX yXBaJeHHs i HaOyTTsl HUMU YMHHOCTI. HanexxHa mpouenypa — e Te, mo
3abesriedye MoTPiOHI Jac 1 yMOBH [Ulsl IHTENCKTYaIbHOIO aHAII3Y i PO3BAKIIMBOI OLIHKH 3 60Ky BCIX
YHOBHOB&KCHUX HA BHECCHHS! 3aKOHOAABYMX 3MiH Cy0’€xTiB. 110 3K CTOCYeThCs! KOHCTUTYLIHHOT IpO-
LEypH, TO I ACIIO OiIbINe, HiX MPOCTO PELENTypa BUTOTOBICHHS SKICHUX IOPHANIHHUX MPOIYKTIB.
[NopyiieHHs MmpaBHiI HAJISKHOT MPOLIEYPH B KOHCTUTYLIIMHOMY MpaBi 1HOAI MPU3BOUTH 10 Jiedop-
MalIliil y BOJICBHUSBIICHH]I TAKOTO MHPOKOMACIITAOHOTO Cy0’€KTa MPABOBITHOCHH, sIK Hapoy [4, ¢. 143].

BaxxnuBicTh NOpsIKY NPUUHATTS KOHCTUTYIIIT MOJISITa€ B TOMY, IO CY0’€KTOM MPUHHSATTS
KOHCTHTYLIT € HAPOJ, SIKOMY HaJIC)KUTh yCTaHOBYA Bilaja, T00TO BIaja nepsuana. Hapox, peaii-

30BYIOUH YCTaHOBUY BIIAJly, MOXE HpI/II/IMaTI/I KOHCTUTYILi10 OE3MOCEPENHBO HA pe(bepeHnyMl abo
JICTICTYFOYH CBOI MOBHOBAKCHHSI I0JI0 Ti IPHHAHATTS IHIIM opraHam. IIpu oMy IpUAHATTS KOH-
CTUTYII Ha pedepeHayMi U IHIMUMHU Cy0’€KTaMM HE BIUIMBAE Ha 11 jeriTuMHicTh. OcoONUBICTD
MOPSIIKY BHECEHHS 3MiH JO KOHCTHUTYIII NOJNATAaE y CTBOPEHHI CIICIialIbHOI YCKIAIHEHOT Ipolie-
JIypH TIPY BHECEHHI 3MiH, a IIe, BiATIOBIAHO, 3aXHIIA€, OXOPOHSIE OCHOBHUH 3aKOH BiJl CHOHTAHHHUX,
HEBHBa)XCHUX YU HABITh IEPMAaHCHTHUX 3MiH [5, ¢. 205; 6, c. 8].

[lomo 3MiHM KOHCTI/ITyuiﬁ TO, K 3a3Ha4ae . €mriHek, 1o KOHCTHTyuiﬁHi 3aKOHH, SIK 1
1HIII, MOXYTh OyTu 3MiHEHI TpbOMa LuIsIXaMu. BoHI MOXyTh OyTH B3arali ckacoBaHi, MOXe OyTu
3MIHCHHH iX TEKCT i BOHM MOXYTb BTPaTHTH CUJIY BHACIIJOK HACTYIIHUX KOPHI'YIOYHX 3aKOHIB
(moBa iine mpo croci6 BHeceHHs 3MiH 10 koHcTHTyLii CIIIA y ¢opmi mompaBok, Ae HE 3MiHEHA
JKo/THA OyKBa TEKCTY KOHCTHUTYIIIT, IIPOTE 3pO0JIeHI T. 3. MOTpaBkH) [7, c. 8].
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SIki 5k KOHKpETHI HOPMH CTaHOBJISITH IO yCKIIAAHEeHY nporieaypy? TyT Tpeba, mepemycim,
BUJIUINTH BCTAHOBJICHHS! YMOB, SIKi MOTPIOHO BUKOHATH JJIsl BHECEHHS 3MiH 70 KOHCTUTYI1. Taki
YMOBH MOXKYTh OyTH OUTBII YH MEHII CKJIAJHi, aJleé BOHU CTOCYIOThCS MPOICAYPHOI CTOPOHH ITH-
taHHs. [IpoTe ckiagHICTh MpOIelypy BHECCHHS 3MiH TaKOXK O3HaYa€e i MarepiajibHi 0OMEKeHHS,
TOOTO, HaIlepe/] BCTAHOBJICHI CYTHICTh KPUTEPIiB, SKMM MArOTh BiJIIIOBIIaTH 3MiHHU UM TEPEITiK He-
3MIHIOBaHUX IOJIOKEHB. Lle Tpoxu iHIe MUTaHHsI, 1 HA HbOMY MU 3yITHHUMOCS OKpemMo. CrioyaTky
PO3IIISTHEMO TMPOIIEyPHI 0COOIMBOCTI BHECEHHS 3MiH 0 KoHCcTUTyI1. JI. ["apnuubkuii Ta 3. [ap-
JHUIBKA BUOKPEMITIOIOTH TPH TPYIIH HOPM, IO CTOCYIOTHCS OPSIAKY YXBAJICHHS KOHCTUTYIIHHIX
3MiH [8, ¢. 90—91], Ha 6a3i SKUX MU 6AUMMO KOHCTPYKTUBHHUM MOJAJIBIINNA PO

[To-nieprre, 0OMeKEHHS MOXKYTh CTOCYBATHCSI KOHKPETHHUX TPOIIEIYPHHUX BUMOT. Maiike CKpi3h
iCHy€ BUMOTa PO KBaJTi(hikoBaHy OUIBLIICTD Y MapliaMeHTi (IajiaTax), iHo/i nepeadayeHe mpoBeeHHS
pedepennymy (Letinapis uu Ipnanmis) abo orpuManHs 3rofu cy0’ekTiB (eneparii (CILIA), posmyck
napiamenty (Icmannis, Hinepnanan). B Ykpaini, Pymynii, Uniti BcTaHOBIEHa BUMOTa MOMEPEIHBOTO
KOHCTUTYIIIHHOTO KOHTPOJIO IIOJI0 3aKOHOIPOEKTY PO BHECEHHS 3MiH JI0 KOHCTUTYIIII.

10.0. Bonomun Ta O.M. Ilepecana Ha mifcTaBi aHaizy 3apyOiKHOI MPAKTUKU MPOIOHY-
I0Th BUOKPEMITIOBATH TaKi IPOLEITYPH CXBAICHHS 3MiH 10 KOHCTUTYIIIi:

— CXBaJICHHS 3MiH JI0 KOHCTHUTYIIii 3aKOHOIaBYMM OPTaHOM JAep>kaBHOI Biaau. [lana rpyna,
Y CBOIO Yepry, AUINTHCS Ha YOTUPH MIATPYIIH:

a) CXBaJICHHsI 3MiH a0COIIFOTHOO OUIBIIICTIO YWICHIB 3aKOHOJIABYOTO OPTaHy BIIa[IH;

0) cxBasieHHs 3MiH KBaJi(hiKOBaHOIO OLIBIIICTIO WIEHIB 3aKOHOJABUOTO OpraHy AeprKaBHOT
BITAJIHN;

B) CXBaJICHHS 3MiH 3aKOHOJIAaBUMM OPTaHOM JIeP>KaBHOI BIIa M 13 3aCTOCYBAaHHSIM MPOLIEypH
«IOJIBIHHOTO BOTYMY»;

T') CXBAJICHHS 3MiH 3aKOHOIAaBUMM OPTraHOM JIEPXKaBHOI BIIAJIY 13 3aCTOCYBAHHAM MPOLIEAYPU
«CKJIA/IHOTO HOBIHOTO BOTYMY»;

— CXBQJICHHS 3MiH 710 KOHCTI/ITyHII Ha BCEHApPOJHOMY ronocyBaH}n (pedepenaymi);

— CXBaJICHHS 3MiH 710 KOHCTI/ITYI_III OPraHOM yCTaHOBYOI BIIaJM (KOHCTUTYAHTO0);

— CXBaJICHHS 3MiH JI0 KOHCTHUTYIii 3aKOHOIAaBUUMH OpTaHaMu Cy0’eKTiB ¢eneparii y dene-
paTUBHHX JeprKaBax;

— y4acTh [IaBH JIEP)KaBH y 3MiHI KOHCTUTYIII [9, ¢. 93—119].

JlocTaTHBO PO3MOBCIOMKEHOIO € MPAKTHUKa OCOOIUBOI 3aXMIEHOCTI MEBHUX KOHCTHUTYIIIi-
HHX PO3/UIiB, cTareil abo okpemux nonoxeHsb. o crocyerses Takoi _YCKJIaJIHeHOi POLeNypH i
0CO0/IMBOI 3aXUIICHOCTI HE MOXKHA PO3IVISAATH BIAIPBAHO Bl MaTeplaJ'ILHOI CTOPOHH ITHUTAHHS,
OCKIIBKH B TAKOMY Pasi HIETbCs PO MEBHY 1€PAPXil0 KOHCTUTYUIHHNX LIHHOCTEH, HIeThCs PO
T, 1[0 KOHCTHTYLIisi MICTHTB ICBHI HOPMH, IPUHLIMIIH 1 BaXKIHBI LIHHOCTI, Came ToMy TX noTpioHO
3axXHIIATH MiIBUIICHAM CTYICHEM CKIIAJHOCTI MPOLETypPH BHECCHHS 3MiH, X049a H TOITyCKaloun
3MiHY B IIPHHIIHIII.

Ho-npyre, po3MEeXKOBYIOTh PEKUM YXBAJICHHS TONPABKH B 3aJIeKHOCTI Bix 11 3micty. Tak,
HarpukiIan, ABCTpis i HJBeHuapm PO3PI3HSIOTE «IIOMPABKU» BiJl «IIEPErIALY». 3MIHH 61JII>H_IOFO
MacmTa6y a0 CKIaJHOCTI BUMAraroTh «IIepersiay», WO € OUIbLI CKIafHuM. Y pocmcmm KOH-
CTUTYIIT JIesIKi 3MIHH B3aralli MOXXyTh OyTH YXBaJleHI TUIBKH IUISXOM NMPUHHATTS HOBOT KOHCTH-
TyIIl.

[To-Tpere, y 6ararbox KpaiHaX BCTAHOBJICHA 3200pOHA BHOCHTH 3MIHHM B YMOBaX BOEHHOTO 1
HA/I3BUYAHHOTO CTaHy. Tak, HapUKJIaa, BIAMOBIAHO A0 4. 3 cT. 148 xoHcTUTyLii PymyHii BoHa He
MOXe TePervIsIaTHCS B TIEPio] BOEHHOTO a00 Ha/I3BUYAHOTO CTaHIB, Ta ITiJ] Yac BIHH.

IcHytOTH ¥t iHIII HOpPMH, HANpPUKIAJ, LIOA0 YAaCTOTH KOHCTUTYHiHHUX 3MiH. Hacmpasni
TaKHUX TIOJIOKeHb Hebarato, ane BoHu €. Koncrutymis [TopTyramnii BCTaHOBWIIA HOPMY, 11O 11 HE
MOKHA TEPErvIsIaTi MPOTATOM 5 POKIB 13 MOMEHTY MPUHHSATTS 3aKOHY Ipo mepertin (cT. 284).
YotupMma I’ SITUMH TOJOCIB BiJl 3arajibHOI KUTBKOCTI MOBHOBaKHUX WICHIB IMapjaMeHTy Mpuiima-
€THCS PIIICHHS PO BHECEHHS 3MiH 10 KOHCTHUTYIIi1, KO 3 MOMEHTY OITyONIiKyBaHHS OCTaHHBOTO
3aKOHY IIPO BHECEHHS 3MiH 10 KOHCTUTYIIIi MUHYIIO MeHIIe 5 pokiB (ctarts 284 Koncruryuii [Top-
tyranii). B Koncturynii Ykpainu 3a3nageno, mo BepxoBna Pamga Yipainu mpoTsIrom CTpoKy cBoix
MOBHOBa)XEHb HE MOXE JBiYi 3MiHIOBAaTH OJHI U Ti cami nonoxkeHHs Koncrutyuii Ykpainu (4. 2
ct. 158). FO.I'. Bapabam npoBiB mMiKaBHid aHai3, JOCIIAMBIIN YACTOTY, 3 KO 3MIHIOBAIUCS Pi3HI
KoHCTUTYLIT y cBiTi [10, c. 149—151], 3 woro Mo)xHa 3pOOUTH BUCHOBOK, LIO Pi3HI KOHCTUTYLIi
MIPOJIEMOHCTPYBAIN Y 3B’S3KY 3 IIUM Pi3HY CTIHKICTb.
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P031OBCIOMIKEHOIO € TTPAKTHKA 3aKPIIJICHHS MPaBHIIA, BIAMOBIIHO IO SIKOTO 3aKOHOIIPOEKT
PO BHECEHHSA 3MiH JJO KOHCTUTYII{, SIKIO BiH OYB BIAXMJICHUH, HE MOXE PO3NISAATHCS IPOTITOM
MIEBHOTO Tepioay. 30KpeMa, BiAmoBiaHO 10 4. 1 c¢T. 158 KoHcTutymii YkpaiHu 3aKOHOIIPOCKT PO
BHeceHHs 3MiH 10 KoHctutyii Ykpaiunu, sikuil posrisgascs BepxoBHoro Pajoro Ykpainu, i He OyB
npuiHATHI, Moke OyTH nonaHuid 10 BepxoBHoi Pagu Ykpainu He paHilre, HiXK depe3 pik i3 ITHS
MPHIHATTS PIICHHS I0JI0 I[LOTO 3aKOHOIIPOCKTY.

I TyT mocrae Kir04OBE MUTAHHS — YU MOXKE OyTH 3aKOHOINPOEKT MPO BHECEHHS 3MIH 10
KOHCTHUTYIIT PEIMETOM KOHCTUTYIIHHOTO KOHTPOIIIO TICJIS TOTO, SIK 3MiHH OyJIM yXBaJleHi, IpoTe
3 mopyueHHsM npoueaypu? Oapasy 3a3Ha4MMO, 110 KOHCTUTYLIT y’e PiAKO TOBOPATH MO Iie
TIPSIMO, 3aJTUIIAI0YH BUPIMICHHS HOTO MUTAHHI CAMOMY OpTaHy KOHCTHTYIIIITHOTO KOHTpOJTIO. | 10
peui, Taka BiJIIOBIJIb € PI3HOIO.

MOXUTHBICTh TaKOTO PO3DISY TPIMO JomyckaeThes cT. 148 Koncrutymii Typewunnu
1982 p. He3axkatoun Ha BiJICYTHICTH NPSIMOTO NMOBHOBAKEHHSI B KOHCTHUTYIii, Take MpaBo 3a
coboro Bu3Ham Koncrurytiitai cynu ®PH, Ascrpii, Ykpainu, Pymynii, bonrapii, Yropmmau
[8, c. 91].

[IpuHIKIIOBO THINKH MiAXiA y Takux KpaiHax, sk @paniii i CLIHA. [logo ®paHniii, To nep-
M pa3 Take pimeHHs Oyno yxsajgeHo 6 mucromana 1962 poxy Koncrutymiiinoto Pamoro (pi-
meHHsa Ne 62-20) CTOCOBHO IMONpPaBKH, YXBAJICHOI 3 MOPYLIEHHSAM IPOLENypu Ha pedepeHmymi
[10, c. 170—171]. 23 6epe3ns 2003 poxy aHanoriuHy no3uiiro Koncrurymiiina Paga, yxBanuemm
pimeHHs Ha 3anuT 61 ceHaTtopa-couianicra, copMyltoBaja BiIHOCHO 3MiH, yXBaJE€HUX Mapiia-
MEHTOM, BKa3aBIIM Ha BUYEPITHICTH MapiaMeHTChKoi ropucamkiii. Koncruryniina Paga 3a3Ha-
YHIia, [0 BOHA He MOXKE BUHOCUTH PIllIEHHS B 1HIIUX BUIAAKAX, aHIXK Ti, 0 BCTAHOBJIEHI CaMOI0
koHcTUTYIiEr0. Ha mymky KoHcTuTymiitHOT Panu, KOHCTUTYINS B JKOJHIH HOpMi HE HAJUISETHCS
BJIAJIOF0 BUHOCHUTH PIllIEHHS CTOCOBHO KOHCTUTYLIHHOTO meperisay. MoBa iiuia mpo 3akoH Tpo
JCLEHTPAII3ALII0 peciyOIiKy, 1o OyB yXBaleHHH apIaMeHTOM 17 6epesnst 2003 poxy.

B CIIIA, BII[MOBJIHIO‘H/I c00i B mpaBi KOHCTUTYILIHOTO KOHTPOJIIO 32 3aKOHOM IIPO BHECCHHS
3MiH 10 KOHCTUTYWii BHACIIZOK JOMYLICHHUX NOPYLICHD Hpoueaypy, Bepxosuuii Cyx y 1939 pomi
TIOCIIABCSL HA JOKTPHHY IOJITHYHOTO MUTAHHS I BUPILIKB, IO 1€ BUXOAUTH 33 MEXI HOro IOBHO-
BakeHb (Coleman v. Miller, 307 U.S. 433). Baxkaroun 3aKOHOABUY HisUTbHICTH IPEPOraTHBOO
BUKJIIOYHO KoHTpecy, Bepxosunit cyn CILIA He BUHOCHTP DIllIeHb i3 MUTaHb, IO 3a9iNa0Th ITfO
nisumeHicTh. [Ipu po3rmsiai cnpasu «KoynMen mpotu Misuiepay Cy/ BUPIIIHB, IO MUTAHHS PO Te,
SIK JIOBTO MpoToHoBaHa nomnpaska o Koncrurymii CIIIA 3anumraeTbest BIIKPUTORO I paTudika-
wii, 1 AKKUii BIUIMB Ha 3po0JIeHy CIIOYATKy 3asBYy MPO BIAMOBY Bix paTudikaiii MaTume parudikaiis
MTOTIPABKH B TIO/IAJIBIIIOMY, € ITUTAHHSM ITOJIITHYHNM, a He FopuandHuM [11].

3BepHEMOCS 10 MaTepiadbHUX KPUTEPIiiB MPO HEOOXIAHICTH, SIKI MU JIMINE 3raayBald Ha I0-
4aTKy. AJDKE CTOCOBHO BHECEHHS 3MIH JI0 KOHCTHTYIIIi MOXKYTh OYyTH BCTAHOBJICHI 000B’SI3KOBI KpH-
Tepii, IKUM MaloTh BiIOBiIaTH 3MiHH, III0 BHOCATHCS, 1 TaKi KpUTEpii, SIK MPaBUIIO, C(HOPMYIBOBaH]
y HETaTHBHUM CIIOCiO (3MIHM HE MOXKYTh BHOCHTHCS IIOI0 TICBHUX NMUTaHb). Po3mistHeMo 1iei mate-
pilabHHI ACHEKT, a caMe — SIKi 3MIHU HE MOXKYTh BHOCUTHUCS JI0 KOHCTUTYIII1. AJDKe, SIK CIIPaBeINBO
sayBaxcye O.I". Bapabari, 60poTb0a 3a CTaOUIbHICT KOHCTHTYIIIHHOTO JIaly TOBUHHA OyTH CKOHIICH-
TpOBaHA HE Ha MPAKTHIHO HE3MIMCHEHHOMY MPAaTrHEHHI 3aIUIINTH TEKCT KOHCTHTYII{ HE3MIHHIM, a
Ha 3aXMCTI i1 KIIFOYOBUX IOJIOKEHb Ta 30€peKeHH1 3a X JOMOMOTrOK KOHCTUTYLIMHOI HACTYMHOCTI
MIpY HaMaraHHi 3MiHUTH B IOBHOMY 00CsI31 OCHOBHHH 3akoH. CaMe TOMY B 0araThbOX BHITQJIKaX Ha
PiBHI KOHCTHUTYILT HAHOIBII NPUHLIUIIOB] TOJOKEHHS BUIUISIOTHCS IIUISIXOM HAaJaHHA iM CTaTycy
HEJIOTOPKaHHHUX, TOOTO TaKHX, sIKi 32 Oy/JIb-IKUX YMOB He Tiiisiraroth 3miHi [10, ¢. 160].

YacTo Taki 0OMEXEHHs BCTAHOBJICHI YiTKO 1 OTHO3HAYHO, 1 CTOCYIOThCS MIEBHUX CTaTel 4n
po3niiiB koHcTUTYII. L{ikaBo BupimyeThes mutanus y Pecnyomini Kinp. lomatok 111 koHCTHTYIIIT
BCTAHOBJIIOE JJOCUTh IMIMPOKUN CIIMCOK OCHOBHHUX il MOJOXKEHb, 110 CKJIAJAETHCS 3 KOHKPETHUX
crareit. BignosigHo x 1o 4. 1 ¢T. 182 cTaTTi Ta YacCTUHM cTaTeil KOHCTUTYIIIT, 3a3HaueHi y JlonaTky
111, BKITFOUEHI 0 KOHCTHUTYIIIT BiIIOBIIHO /10 YTrou, yKiaaeHoi B L{ropixy 11 mortoro 1959, spns-
IOTh COOOI0 OCHOBHI CTaTTi KOHCTHTYLIT 1 HE MOXYTb SIKUM-HEOYb CIIOCOOOM OyTH 3MiHCHHMHU,
HaNpUKJIIaJI, IIISIXOM ITONPaBOK, JIOTIOBHEHb, CKACYBaHHS a00 CKOPOYCHb.

Jesiki cyyacHi KOHCTUTYILI] HaIal0Th OCOOIUBOIO 3HAYEHHS peciyOIiKaHChKii popmi paB-
JIIHHS, HATOJIOIY0YH Ha i1 He3aMiHHocTi. MoBa He npo dpanmiro (akT 1884 p, unnHa KoHcTH-
Tyuig @panuii 1958 poky (ct. 89), Itanito (ct. 139 Koncruryuii Itanii 1947), ®PH (u. 3 ct. 79
OcnoBHoro 3akony ®PH) Ta nesxi iHmi kpaidm.
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VY Gararbox KpaiHax MOBa HE iJie TIPO KOHKPETHI YiTKO IMepelliueHi CTaTTi KOHCTUTYIIIT, SKi
HE M1UIAraloTh 3MiHi, a BCTAHOBIIIOIOTHCS MIEBHI KPUTEPii, IKUM MAlOTh BiMOBIAATH 3MiHU a00 Iie-
periyueHi 3acajiu, MPUHIIMII 1 IIHHOCTI, SIKi He IMiJUISIraloTh 3MiHI YM CKacyBaHHIO. Tak, BIIMOBIIHO
70 4. 2 ct. 142 Koncturynii Mongosu Bix 29.07.1994 p. He n0IyCKaeThCsl MeperIsil, HACIiIKOM
SIKOTO OYJ10 O CKacyBaHHSI OCHOBHHX IPaB 1 CBOOO TpOMaJIsiH a00 rapaHTill TaKKX.

IlikaBoto € cratuctuka. 3 192 ynanux y 2011 poui koHcTuTYyHil y 82 nependadeHi «He3Mi-
HIOBaH1 MOJIOKEHHS», a 3 537 AiI0YMX 1 ICTOPUYHO CXBATIOBAHUX KOHCTUTYLIN TaKi HOPMH MICTH-
mucsiy 172-x [8, c. 92].

ITuTaHHs HAABHOCTI B caMiil KOHCTUTYLIT HE3MIHIOBAaHUX MTOJIOKEHB OyJ10 O 1OCUTH a0CTpaK-
THUM 1 3aJIMIIAIOCS Ha COBICTI YIOBHOBKEHHUX Cy0’€KTIB, 110 MAIOTh MPABO BHOCUTH 3MIHHU JI0
KOHCTUTYIIi1 6€3 BiJNOBIIHOTO MEXaHi3My, SIKHM CTOCY€ThCSI KOHCTUTYILIIHHOTO KOHTpoto. MoBa
fiie TIpO JOCHUTH MPUHIUIIOBY Piv — YM MOXYTh OpPTaHW KOHCTHUTYIIIITHOTO KOHTPOIIO PO3TISIATH
MarepianbHi MUTaHHS, [0 CTOCYIOTHCS 3MiH 10 KOHCTUTYIIi1?

BinmoBine Ha Iie TUTaHHS € PI3HOI y 3B 53Ky 3 PI3HOIO MPAKTHKOI, IO CPOopMyBaIacs
B PI3HMX KpaiHax 3 1bOTO NPUBOAY. B omHMX KpaiHaxX Taka BiANOBigs € HEraTMBHOIO, 30KpeMa
B CIIA (1920 i 1922 poku BiAMOBIAHO CTOCOBHO BiCIMHAALATOL 1 JIeB’ATHAIATOI TONPABKH) Y
cnpaBax State of Rhode Island v. Palmer 253 U.S. 350 i Leser v. Garnett 258 U.S. 130), 3a3Ha4uB-
1M, 1110 «3aKOHHO yXBaJIeHa KOHCTUTYLIII{HA MONpaBKa CTa€ YaCTUHOIO KOHCTUTYLIT 1 TOBUHHA BU-
3HABATHCS 1 MOBAYKATHCS, SIK 1 1HII TIOJIOKEHHS IBOTO akTa». Bepxoumii cyn Icnannii (1995 pik),
a TaKoX KOHCTUTYILiHHI cynu CroBeHii 1 YropluHy 3aiiMaiy B TOMY YU 1HIIOMY BUIISIII CXOXKY
MO3UIIi{, BIIMOBHBIIMCH BU3HABATH 32 COOOI0 MPABO MaTepiaIbHOTO KOHCTUTYIIHHOTO KOHTPOJIIO
3a TIOTMIPaBKaMHM JI0 KOHCTHUTYII] [8, c. 94].

BonHowac € i mpsiMoO IPOTHIICKHI MPHUKIIAAR. 30Kpema ineThest mpo Bepxoawmii Cyn i1,
axuit 3 1967 poxy po3poOsB BUeHHS PO 0a30By CTPYKTYpy KOHCTHUTYIIi, 110 BU3HABAB HEOIHO-
pPa30BO 3MiHHU 10 KOHCTHUTYIII HEKOHCTUTYIIIHHUMH, X04a TEKCT KOHCTHTYII] HE 3raaye Ipo He-
KOHCTUTYIiHHI monoxkeHHs [10, c. 161]. Sk 3a3nauae P. Jloxkxa, I'onoBa Bepxosnoro Cyny Innii,
IOKTprHA 0a30BOi CTPyKTypu BepxoBHoro cymy [Hnii MOXKIMBO HempuaTHa AJsl €BPOIMEHCHKIX
JIeMOKpAaTiif, MPOTe BOHA 3HAWIIIIA CBOE BiIOOpaXKeHHS B MisuibHOCTI BepxoBHoro cyny banrma-
nemr, a Bepxosuwuii cyn [lakucrany npuitHsB npuOIN3HO TaKy K Mo3uiio [12].

CBoim pimrenssM Bix 5 uepss 2008 poky Koncrutymiiinuii cyn TypeuuanHn BU3HAB HEKOH-
CTUTYLIMHUMU 3MiHM 70 ctateil 10 1 42 0CHOBHOTO 3aKOHY KpaiHH, K1 Oyl MPUHHATI 1 BCTYNHIH
B CHJTy B JIFOTOMY TOTO )X POKY 1 MaJIM Ha METi CKacyBaTH 3a00pOHY Ha HOCIHHSI X1JKa0y B Typellb-
Kux By3ax [13]. binblue Toro, Sk MU BXKe 3a3Hauaiu, KOHCTUTYLIi YKpainu i PymyHii HaaiiasoTh
CyI¥ TOBHOBA)KEHHSIMH BUBUCHHS IIPOCKTIB BHECEHHS 3MiH JI0 KOHCTUTYIIII IepeT iX yXBaJICHHSM.
30kpema, BIiAMOBiAHO 70 CT. 144 KOHCTI/ITyLlll Pymymnii KOHCTI/ITyHII/IHI/II/I CyZl BUCIJIOBIIOETHCS B
060B’13K0BOMY TIOPSI/IKY LIO/0 iHILIaTHBHU MeperiIsily KOHCTUTYILi, IPH L(bOMY BCTAHOBJICH] MaTe-
piayibHi 1 mpoLeAYPHI BUMOTH, SIKUM MaIOTh Bi/IMOBIIaTH TaKi 3MiHU.

BucnoBkH. 1. Y TekcTax KOHCTUTYIIIH, SIK TIPABHJIO, BCTAHOBIIIOETHCS 0COOIMBA TIpOLIeTypa
IIOJI0 MOPSIZIKY 1X 3MiHH, Eepersiay. MoXeMo KOHCTAaTyBaTH iCHYBaHHS JBOX MOJEICH CTOCOBHO
MOBHOBa)XCHb OPraHIB KOHCTHTYLIIHOTO KOHTPOJIO 10O MEPEBIPKH MPOLEAYPH YXBAJICHHS 3a-
KOHY TIPO BHECEHHsI 3MiH JI0 KOHCTUTYIII1. BiAMOBIHO 710 mepiioi, KOHCTUTYIIHHIA KOHTPOIb 32
MIPOLETyPOI0 BHECEHH 3MiH JI0 KOHCTUTYLIT LIJIKOM MOXJIUBUH. KOHCTUTYLIHHI Cyau BU3HAIOTD
3a co0OF0 TIPABO PO3MIISAJATH TaKi CIPaBH, MPOTE BUCHOBKHU MO0 HEKOHCTUTYIIIHOCTI yXBaIItO-
I0Th HE YacTo. BinoBiiHO 10 Apyroi, KOHCTUTYLIHHUI KOHTPOJIb 3@ MPOLEAYPOI0 BHECEHHS 3MiH
JIO KOHCTHUTYIIIi HEMOYUIMBUW. 3aKOH PO BHECEHHSI 3MiH J0 KOHCTUTYIIIT MOXe OyTH MpeaIMeTOM
KOHCTHTyuiﬁHoro KOHTPOJIIO IICJISl TOTO, SIK 3MiHH Oy/ny yXBaJeHi Ha MiJCTaBi MOPYIICHHS MPOIie-
AYpH NPUAHATTS Y TypequHl OPH, ABCTpll VYkpainuy, PyMyHn Bosrapii, Yropimumhuy, KHer311
[punimmnoso iHmUH miaxix y takux kpainax sk @panmii 1 CILHA, ne opraHu KOHCTHTYLIHHOTO
KOHTPOJIIO BiIMOBHIIIUCS] BU3HATH 32 COOOIO TaKe IPaBo.

2. CTOCOBHO BHECEHHS 3MiH 10 KOHCTHUTYIIi] MOXKYTh OyTH BCTAaHOBJICHI 000B’I3KOB1 MaTe-
pianbHi KpHUTEpii, SKUM MalOTh BIAMOBINATH 3MiHH, IO BHOCSATHCS, 1 TaKi KpUTEpil, K MPaBHIIO,
c(hopMyITbOBaHi y HETaTUBHUI CIIOCIO (3MIHM HE MOXKYTh BHOCHUTHCS IIIOJI0 TICBHUX THTaHb). Ya-
CTO TaKi OOMEXEHHsI BCTAaHOBJICHI YiTKO 1 OIHO3HAYHO, 1 CTOCYIOThCA MEBHUX CTAaTeH UM O3B
KOHCTHUTYIII. Jleski cydacHi KOHCTHTYIIIi HAaJIar0Th OCOOJIMBOTO 3HAYCHHS MEBHUM TTOJIOKSHHSIM
(HampukIiaj, pecnyOaikaHChbKiil popMi MpaBIiHH, HATOJIOLIYIOUYH Ha 11 He3MiHHOCTI). B Garathox
KpaiHax MOBa He WJIe PO KOHKPETHI YiTKO MepeliiueHi CTaTTi KOHCTUTYIIIT, SIKi He MISATa0Th 3Mi-
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Hi, 2 BCTAHOBJIIOKOTBCS TICBHI KPUTEPIil, SKMM MarOTh BIAMOBIAATH 3MiHKA a00 TieperiueHi 3aca,
MIPUHIIMIIN 1 IHHOCTI, SIKI HE MiJUIATal0Th 3MiHI YA CKACyBaHHIO.

3. [cHyIOTH /1Ba MIAXOAW MIONO MOKIMBOCTI OPraHy KOHCTUTYLIHHOTO KOHTPOIIO PO3TIIs-
JaTU MaTepiaybHi MATAHHI, IO CTOCYIOTHCS 3MiH 10 KOHCTHUTYLIi. BiAmOBiAb HA 116 MHTAaHHS €
PI3HOIO Y 3B’SI3KY 3 Pi3HOIO MPAKTUKOIO, IO c(opMyBaiacs B pi3HUX KpaiHaX 3 I[bOTO IPUBOLY.
B ognux kpaiHax Taka BiANOBiAb € HeraTUBHOO, 30Kpema B CIIIA, Icnanzii, Cnosenii. Boano-
yac € 1 NpsAMO MPOTUIIEKH] npuknaan (daetbes npo Iuniro, Typeuunny, Ilakucran, Ykpainy i
PymyHiro).
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