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AHoTauin. MeTtoto ctaTTi € nowyk 06’eKTUBHUX KpMTEPIiB, Ha NiACTaBi AKMX MOXHa AT BUCHOBKY MNpo Te,
Y/ € BCTAHOBIEHHS iCTUHWN 3aBAaHHAM CY4acCHOro KpMMIHanbLHOro NpoLecy, Yn BOHO BUTICHEHE NMPUHLIMMIOM
3maranbHocTi. 3ayBaxeHo, WO MOLWYK BignoBidi Ha NocTaBneHe NWTaHHA nepeabavae aHarni3 HasiBHUX Y
KpUMiHanbHO-NpoLuecyanbHOMY 3aKOHOAABCTBI 3acobiB AOKa3yBaHHA Ta BCTAHOBMEHHSA iCTUHWU, a TaKoX
ypaxyBaHHS MOJIOXEHb CyYaCHWX TEOpin PO3YMIHHS iCTUHW, 30KpemMa MNOCTMOAEPHICTCbKOI Teopil, Lo
3anepeyvye iCHyBaHHS iCTUHM AK Takoi. Y CTaTTi BMKOPWUCTAHO MeTon MOPIBHAMBHOrO aHanisy Ans
BUSIBMIEHHSI OCHOBHUX [XXEper CynepeyHoCTen, WO BMHUKaKOTL Nig Yac obrpyHTyBaHHs HeobxigHocTi abo,
HaBnaky, HeaoUiNbHOCTI BCTAHOBMEHHS iCTUHM B KPMMiHANbHOMY MPOBaKEHHi, Ta MeTon HayKOBOro
CVHTE3Y OIS BU3HAYEHHS KITHOYOBMX acnekTiB NpobnemMu BCTAHOBIEHHSA iCTUHM N BiAHECEHHS iX 40 NEBHOI
rpynu. HaykoBa HOBM3Ha 3anpONOHOBAHOrO Migxody nonsdrae B HEObBXiAHOCTI KOMMMEKCHOro axanisy
npobrnemn BCTAHOBMEHHS iICTUHM B KpMMiHANbHOMY MNPOBAMKEHHI LUMASXOM noginy ii Ta TPU acnekTu:
HOpMaTUBHUIN, MeTodonNoriYHMi i pinocodcbknin. ChopMynbLOBaHO BUCHOBOK NPO Te, LUO MOLUYK BiAMNOBIAi
Ha NUTaHHSA, Y1 € MOXNNBUM | HEOOXiOHMM BCTaHOBMEHHS iCTUHM B KPMMiHanNbHOMY NPOLECi, Yepes Npu3my
nuwe opgHoro abo OBOX i3 Ha3BaHWX acnekTiB 3a3Buyai He Crpuse OOCATHEeHHIo pesynbraTty. Jluwe
NO3WTUBHA BIANOBIAb HA L@ MUTAHHSA B KOHTEKCTi KOXHOro 3 TPbOX 3arnponOHOBAHUX acnekTiB npobnemu
BCT@HOBIEHHS iCTUHWN 03BONSE OBI'PYHTYBATW TBEPOXKEHHS MPO ii iCHYBaHHA Ta NnoTpeby y BCTaHOBMEHHI
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BcTtyn

AKTyanbHiCTb NPobrnemMun BCTAHOBMEHHS iCTUHM B
KpUMiHanbHOMY npoueci YKpaiHu CyTTEBO aKTyanisy-
Banaca 2012 poky 3 HabyTTAM YMHHOCTI HOBOI
penakuii KpumiHanbHOro npouecyanbHOro Kogekcy
YkpaiHn (gani — KIK VYkpaiHu), y TekcTi skoro
NPUHUMN BCTAHOBIEHHS iCTUHK, Tak camo K | BnacHe
CNOBO «iCTUHa», BiACYTHi B3ararni.

Bu3HauyeHHss MOHATTA iCTMHM Ta wnaxis i
OOCSITHEHHA € OfHIet0 3 KNMOYOBUX INOCOGCHKUX
npobnem, Haa po3B’A3aHHAM SIKOI NIOACTBO Mpautoe
BXE MPOTAroM Kifnbkox Tucsyonite. Omke, 3gaBanocs
© npupoaHMM, WO N KPUMIHANbHUIA MNPOLEC, SIKURA
aKkTM4YHO pernameHTye Ta neranisye nopsifok
3aCTOCyBaHHSA [0 NMOAVHM Bif, IMEHI AepXKaBu 3axogis
NpUMYyCy Ta HacunbCTBa ax [0 No30aBneHHs npasa
Ha cBoboay sik ogHoro 3 6a3oBuUX NMpaB, HE MOXE He
CNMpaTUCA Ha BCTAHOBIEHHSI iCTUHU $IK OOIpyHTY-
BaHHSA BiQNOBIAHMX NpMMYycoBMX Ai. OgHaK NUTaHHS
Npo BCTAHOBMNEHHS iCTUHW B KPMMiHanbHOMY NPOLECi,
AK i TpuBani Aguckycii Nnpo camy ii HeobxigHiCTb i
JOLiNbHICTb, [OHWHI BUKIMUKAOTb YMCHEHHI
cynepeyky Mixk AOCNigHUKaMMU.

3asHaueHi cynepeyHocTi 3ae0binbLioro noe’sa3axi
3 HalyTTaAM MonynapHOCTI Teopid LWOAO TOro, Lo
iICTUHN 5K TaKOIl He iCHye B3ararni, a € nuwe MHOXWH-
HICTb AyMOK, abo Tak 3BaHVMM NOCTMOAEPHICTCHKMMM
TeopiAMN iICTUHW, siKi AeTanbHiwe 6yage po3rnsHyTo
HIXKYe.

BiTumaHsAHI Ta 3apyOikHi BYEHi 3pobunn 3Ha4yHMI
BHECOK Y pO3B’A3aHHsI LiX Npobrem i cTBopunu MiluHe
niarpyHTs Ans npoBefeHHs nodanblUuMX HayKoBWX
JocrifKeHb, ane, Nonpu akTyanbHICTb MUTaHHA BCTa-
HOBMEHHS ICTUHW NI Yac 34IMCHEeHHS KpUMiHanbLHOro
NPOBaKEHHA Ta HAasBHICTb 3HAYHOI  KiflbKOCTI
HayKOBUX Mpaup i3 BKa3aHOi TEMAaTUKK, CTYMiHb HAYKO-
BOrO PO3pobneHHs npobremmn xapakTepusyeTbcs
HEOOCTaTHICTIO JOCHiMKeHb, AKi 6 MOBHOK MipoKo
BpaxoByBamnu BCi MOXIUBI aCMeKTU NUTaHHS.

Y npobnemi BCTaHOBMEHHS iCTMHW nig 4ac
30INCHEHHS KPUMIHaNbHOIO MPOBAMKEHHA MOXHa
YMOBHO BWOKpemMuTu Tpu 6a3oBi acnektn, a came:
HOPMaTMBHUWIA, METOLOMOrYHNI | GINOCOGCHKUIA.

Y KOHTEKCTi HOopmamugHo2o (abo opuaNYHOro)
acnekty npobrnemMu BCTAHOBIMEHHSI iCTUHM TpuUBae
ANCKycia 3 mpuBogy TOrO, YM € Hapasi AouiNbHUM
30epexeHHs Ha 3aKkoHOAaBYOMY pPiBHi  MPUHLMMNY
BCTAHOBIMEHHS ICTUHU SIK METU 3LiINCHEHHS KpUMiHanb-
HOIO NPOBaMKEHHS.

3MicT  mMemodorioaidyHo20 — acriekTy  nonsrae
B npobnemi pgocTaTtHOCTi W [OieBOCTi  HaAsiBHOrO
KpUMiHanNbHO-NpoLecyansHoro  iHCTpyMeHTapito  ans
BCTaHOBJIEHHS iICTUHW HaBITb Y pasi ii 6e3sanepeyHoro
HOpPMaTMBHOrO 3aKPiNNeHHs1 Sk ofHiel 3 ba3oBMX 3acaj
KpUMiHanbLHOro npouecy.

OcTaHHiM acnektom npobrnemMn BCTAHOBIEHHS
iCTUHW B KpPUMIHaNbHOMY NPOBaMXeHHI € ¢pirnocog-
CbKuU, KMN € BinblU LUMPOKUM i KOMMNMIEKCHMM 3a ABa
ronepeaHi, OCKiNbKM CTOCYETbCA He nue npobnemm
iCTUHMW B KpPWUMiHaANbLHOMY npoueci, a W nopylwye
CMOKOHBIYHI MWUTaHHA nioACTBa LWOAO MOXIUBOCTI

BCTAHOBMNEHHS abo [OOCArHEeHHA iCTUHW §IK Takoi, a
TaKoOX MUTaHHA NPO Te, YuM iCHye B3arani B Cy4acHol
NOAMHN NoTpeba y BCTAHOBIEHHI iCTUHW.

MaTtepianu Ta meToau

3asHadeHi nuTaHHa 3ymoBunn notpeby B
KOMMNMEKCHOMY OOCHiMDKeHHI npobnemyn BCTaHOB-
NEHHS iCTUHW B KpUMiHaANbLHOMY npoueci YkpaiHu 3
ornsaay Ha Xxapaktep i 3MICT KOXHOro i3 3anporno-
HoBaHMX 1T acnekTiB. 3a MeTy Byno B3ATO OBIPYHTY-
BaHHSA HEODOXiAHOCTI PO3YMIHHSI MWUTaHHA MOLLYKY
iCTUHM B KpUMIHaNbHOMY MPOBAMKEHHI Nuwe 3a
YMOBW HadaHHs MO3UTUBHOI BIiAMOBI4I NPO MOXMW-
BiCTb (Ta [OUINbHICTL) 1i BCTAaHOBMNEHHSA 4epes
Np13My TPbOX BKa3aHWX BULLE acMeKTiB.

3 uieto mMeTo0 Oyno onpaubOBaHO HM3KY Hay-
KOBWX MpaLb, NPUCBSAYEHNX OOCNIOKEHHIO aKTyarnbHWX
dinocodpcbknx i NpaBOBMX acnekTiB BCTaHOBMEHHS
iICTVHW B KpUMiIHaNbHOMY NPOBaMKEHHI B YKpaiHi Ta 3a
KOPOOHOM. Y MpoLECi Takoro BMBYEHHHA 3aCTOCOBY-
BaBCS MemoO r10Pi8HANIbHO20 aHasli3y Ans BUSIBIEHHS
OCHOBHUX [IXEper Cynepe4yHOCTEN, L0 BUHUKAOTL Nig
yac ob6rpyHTyBaHHS HeobXiaHOCTi abo, HaBnaku, Hedo-
LiNbHOCTI BCTAHOBSIEHHSA ICTUHW B KpUMiHANbHOMY
NPOBaMXeHHi, Ta Memod HayKogoeo CuHme3y [ns
BM3HAYEHHsS] OCHOBHWX acrekTiB npobniemMn BCTaHOB-
NEHHS iICTUHM Ta BiAHECEHHS X 4O NEBHOI rpynu.

Pe3ynbTaTtun 1 o6roBopeHHs

Hopmamusenrutl  acriekm npobriemu  8cmaHos-
JIEHHS ICMUHU.

Xapaktepusytoum acnekt npobnemu BCTaHOB-
NEHHs iCTUHW, cnig 3a3HaunTy, WO B YMHHOMY KPUMI-
HanbHO-NpoLecyansHOMY 3akoHOOAaBCTBI YKpaiHu ue
MOHATTA 3ragyeTbCa nuwe oauvH pas y KoHcTutyuil
YKpaiHu, a came B KOHTEKCTi CT. 31 npo HeobXigHiCTb
35acysamu icmuHy nig 4Yac poscrigyBaHHA KpUMi-
HanbHOI crpasw.

[o 3aBgoaHb KpUMIHAMbHOrO MNPOBALKEHHS,
BignoBigHo 4o cT. 2 KpumiHanbHOro npowecyansHoro
kopekcy Ykpainum (gani — KINK Ykpainu), 3akoHoaaBeLb
BHIC 3axucT ocobwu, cycninbCcTBa Ta AepXaBu Big
KpUMiHanNbHMX NpaBOMNOpYLUEHb, OXOPOHY MpaBs, CBO-
604 i 3aKOHHMX IHTEPECIB Y4aCHUKIB KpUMiIHaNbHOIO
NPOBaKEHHS, a TakoX 3abesneyeHHsi LUBWOKOrO,
MOBHOTO Ta HeynepeskKeHoro po3cnigyBaHHA W
CyAOBOro po3rnsigy 3 TUM, OO KOXHUNA, XTO BYMHMB
KpMMiHarnbHe NpaBonopyLeHHs, 6yB NpUTArHyTMI O0
BiAMOBidanbLHOCTI B Mipy CBO€l BWHW, >KOAEH
HeBVHyBaTU He OyB 0OBMHYyBauyeHu abo 3acymke-
HWIA, XogHa ocoba He Gyna nigoaHa HeobrpyHTO-
BaHOMY npouecyanbHOMY MPUMYCY, i WoO A0 KOXKHOro
y4acHMKa  KpUMIHamnbHOrO  MpoBamxeHHs  Oyna
3acTocoBaHa HanexHa npasoBa npoueaypa. Cepen
3acag, KpUMIHANbHOrO MPOBAPKEHHS, MEPENivYeHnX Y
cT. 7 KIMK YkpaiHn, HeobxigHiCTb BCTaHOBMEHHS
iCTUHM TaKOX He 3a3HadveHa.

BogHovac y nepepoctaHHii  pepakuii  KIMK
Ykpainu Big 28 rpyaHst 1960 poky, skuii 6yB YMHHUM
00 2012 poky, MICTATbCA YUCMEHHI MOCUMMAHHSA Ha
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000OB’A30K  MigO3pOBAaHOrO Ta  3axMCHWUKA  He
rnepewkodxamu 8CmMaHOB8/1EHHIO ICMUHU 8 Cripasi.

Moxe cKnacTucs BpaXKeHHs, Lo YKpaiHCbKOro
3akoHofaBus, nodmHaroum 3 2012 poky, binblwe He
LiKaBUTb iCTMHA Mig 4ac 3A4INCHEHHSI KPUMIHANbHOMO
NPOBaMKEHHS, HEOOXiOHICTb BCTAHOBMEHHS  SIKOT
BUTICHEHA TaKOK 3acagol KPUMiHaNbHOroO npoBa-
[PKEHHs1, 9K 3MaranbHiCTb CTOpIH. Tak, MOMOXeHHSs
cT. 22 KIK Ykpainn Big 28 rpyoHa 1960 poky npo Te,
WO NpOKypop i cniguni 3000B’A3aHi BUSBUTU SIK Ti
0bCTaBMHM, WO BMKpPMBAOTb, TaK i Ti, LIO BMNpaBs-
aytoTb 06BMHYBa4veHoro, y umHHomy KI1K YkpaiHu
BIOCYTHI Yy 3B'A3Ky i3 3anpoBamKeHHAM iHCTUTYTY
CTOPOHU 06BUHYBa4YEHHS Ta CTOPOHU 3axMCTYy.

MoHaTTs «cTtopoHm» icHyBano B KIK YkpaiHu
Big 28 rpygHs 1960 poky, npoTe came B YMHHOMY
KIMK YkpaiHn BOHM Ha3BaHi «CTOPOHAa 3axuCTy» Ta
«CTOPOHAa 0BBUHYBAYEHHS».

HasBHicTb Takvx gediHiuii CTOpiH y CyKynHOCTI 3
MOCUNEHHAM aKUEeHTYy Ha 3acagy 3maranbHOCTi
CnpuYMHUNN (POPMYBaHHA Y OesKMX HayKoBUiB, a
TaKOX MNPaKTUYHUX MpauiBHWKIB OYMKW Npo Te, WO
iCTMHa nig 4ac 3AINCHEHHSA KpuMiHanbHOro npoBa-
[PKEHHS Oinblle He Mae 3HaYeHHs, a KpUMiHanbHUN
npouec hakTMyHO NeriTMMisye nosuuito TiEl 3i CTOPIH,
sika Oyna nepeKkoHNMBILLIO, TOOTO BiNnblL «CUMBHOIOY.

OpHak 3acaga BCTAHOBIIEHHS iCTMHM BCe X
HasBHa B KIMK YkpaiHM n BunnvBae i3 CyKymHOro
aHani3y 3aKOHHOCTI SiK OfHIET i3 3acag KpMMIHanbHOro
MPOBaDKEHHST Ta HEOAHOPa30BO 3ragyBaHMX HOPM
Mpo HeobXiOHICTb «BCTaHOBMEHHSA 0O6CTaBUH 3MI04NHY»
(cT. 14), «BCTAHOBMEHHS NOAii KPMMIHANBHOro NpaBo-
nopyLleHHs» (CT. 25), 0bOB’'A3Ky MOTEpPMiNoro «He
NnepeLLKOpKaT BCTAHOBIIEHHIO OOCTaBWH KpUMiHanb-
HOro npaBonopyLleHHsA» (CT. 57), NP0 «BCTAHOBIEHHA
00CTaBMWH, L0 MakTb 3HAYEHHSA AN KPMMIHANbHOro
npoBaPKeHHA» K MeTi [JokasyBaHHsa (cT. 91), npo
«HeyrnepepKeHICTb» Nig Yac JocnimKeHHs BCix obcTa-
BWH KPpUMiHaNbHOIO NpoBaaxeHHs (CT. 94) Towwo.

Ha kopuctb Ui€i Te3n cBiguiTb | Te, LWWO
MOCUIaHHSA Ha HEOOXiOHICTb BCTAHOBMEHHS iCTUHU B
KPUMIiHaNLHOMYy MPOBaKEHHI 3anuwiaeTseca ”n Yy
YnHHOMY LIMBinbHOMY KoAekci YKpaiHu, NpUAHATOMY
2003 poky, TOOTO OO BWITyYEHHS LbOTO MOHATTA 3
TekcTy KIMK Ykpainu y 2012 poui. Tak, 4. 4 cT. 1176
LinBinbHoro koaekcy YKkpaiHu MiCTUTb MONOXEHHS Npo
Te, WO ocoba BTpayae MNpPaBO Ha BiALWKOAYBaHHS
LKOOW, 3aBOAHOI HE3AKOHHUMMU PILLIEHHAMMN, AISMU YN
Ge3nisnbHICTIO opraHy, Lo 34INCHIOE OnepaTUBHO-
PO3LIYKOBY AIANbHICTb, [0CYOOBE  PO3CIidyBaHHS,
npokypaTypu abo cyay B pasi, SKLWO BOHa B MpOLECi
A0CyOoBOro poscnigyBaHHs abo cygoBoro nposa-
DPKEHHS  LUMNAXOM  caMoOOMOBWU  riepewkooxana
3’scysaHHI0 icmUuHU.

Takum ynHOM, y BCbOMY MacuBi 3aKOHOAaBCTBa
YKkpaiHu CroBo «iCTWHa» 3YCTPIHaETbCA aKTUHHO
nuwe agidi — y KoHcTtuTyuii Ykpaiin Ta B LinBinsHomy
kodekci YkpaiHn, i B 0BOX BuUMNagkax CTOCYETbCS
HeobXiaHOCTI 1i BCTAHOBMNEHHSA caMe B KpUMIHarbHOMY
NpoLeci, WO akUueHTye Ha ii 0coBnuBiA BaXnMBOCTI
Ona uiei ranysi nioacbKoi AisnbHOCTI.

164

HaBegeHa cuTyauia 3acsigyye neplinin acnekr
npobnemu, a came NeBHy HEBM3HAYEHICTb Y PO3YMiHHi
CTaBfIEHHS 3aKOHOOaBUS A0 HeoOXiaHOCTi BCTaHOB-
NEHHs1 iCTMHM B Mpoueci KpuMMiHanbHOro npoBa-
DPKEHHS.

Takox cnig 3a3HaunTK, Wo BinbLUiCTL HayKOBLIB
CXUNAKTLCA 00 MO3WTMBHOI BIiAMOBIAI HA MUTAHHA
lWoAo  HeoOXiOHOCTI  3aKOHOOABYOrO  3aKPimnneHHst
NPUHLMNY BCTAHOBMEHHS iCTUHMN.

Tak, B.T.Hop, xapaktepusyloum uen acnekt
npobnemn, we 2010 poky OesanensuiiHo cTBep-
[KyBaB, LLIO METO0 0Ka3yBaHHS € OOCATHEHHS iCTUHU
B KPMMiHambHi cnpagi, CIyLUHO 3ayBaXytouu, Lo 6e3
NpaBUMBHOTO  Mi3HAHHSA  Toro, WO  Bigbynocs
Hacnpasgi, He MOXHa PO3KPUTU 3MOYUH | BUKPUTU BUH-
HMX Y WOro0 BYMHEHHI Ta nNpuTarmM iX OO Bignosi-
AanbHocTi (Nor, 2010, p. 1).

Ha noro gymky, nompu BIiACYTHICTb Yy TeKCTi
3aKOHY TepMmiHa «iCTuHa», nig 4ac pernameHTauii
npouecy Aoka3yBaHHS peanisauis B KpUMiHansHOMY
npoueci MNpUHUMNY BCTaHOBMNEHHA (4OCHiIXEHHS)
0o0CTaBWH crnpaBu MOBHO, BCEBIUHO N O0B’EKTUBHO €
HeobXigHOK YMOBOK Ta HacnigkoM il JOCArHEHHS,
a BnacHe TaKy BIOCYTHICTb cnig Tnymaumtn $K
Hepornsag, TEXHIYHUIA HeJosiK 3aKoHO4aBUs, a He K
HoBY dpinocodito npasocyaas (Nor, 2010, p. 3).

IcTuHO B KpuMiHanbHOMY cygoumHeTsi B. T. Hop
BBa)Ka€  BIAMNOBIOHICTb  BWMCHOBKIB  [OOCYAOBOrO
cnigctea, cyay npo obCTaBuHM CrpaBu 00 €KTUBHUM
drakTam AiNCHOCTI, @ NPUHLUMM BCTAHOBMNEHHSA iCTUHU
OMnUCye B TaknX TeEPMiHaX, K «HE3MIHHWI | He3aMiHHUIA
dyHOaMeHT, OCHOBa npaBocyaasa», «OpPUANYHUN
3anoBiT (3aBiT) ANA Cyworo Ta ManbyTHBOro cygo-
ynHetBay» (Nor, 2010, p. 6), BogHOYaC KPUTKKYKOUM
no3vito Mpo 3aMiHy HeobOXiOHOCTi BCTAHOBMEHHSI
iCTUHW NPUHLIMNOM 3MaranbHOCTI.

MNocunatouncb Ha cuctemHuin aHania Hopm KIK
YKpaiHW, [OCRigHVK 3a3Hadae, Lo 3MaranbHiCTb €
BaXMNMBUM  IHCTPYMEHTOM  CYAOBOro  Ni3HaHHSA,
HeobXigHO, ane BCe X HeJOCTaTHLOK YMOBOK ANid
BCTaHOBIreHHs ictuHu (Nor, 2010, p. 10), i Hanonsrae
Ha TOMy, WO cyq nig 4ac BUPILLEHHS cnpaBu —
NMOCTAHOBMEHHSA  3aKOHHOrO W OBIPYHTOBaHOroO
PilLeHHA — HEe Ma€e 3anuLaTMcd NacUBHUM CrocTepi-
rayem 3a npasoBuUM noeauHkom ctopiH (Nor, 2010,
p. 11). DocnigHnK OOXOOUTb BUCHOBKY, WO Cyd Mae
3MOry 3a JOMOMOroK CTOpPIH, ane HesarnexHo Bif HUX,
Jocnigutu nodaHi HAMKM Jokasu BCiMa npolecyarb-
HMMKM 3acobamu (Nor, 2010, p. 11), i 4o umMx Zin noro
3000B’'A3ye HOpMaTMBHA BuMMoOra GesnocepenHbo
JocCniguTn aokasn B cripasi.

BogHouyac B. M. TepTUWHKK, XapakTepuayouu
nonoxeHHs KK YkpaiHu, Takox BM3Ha4Yae BCTaHOB-
NeHHs 0B’EKTMBHOI iICTUHU SIK «OCHOBHOI NepeayMOoBM
cnpaBegnmBoCTi  cygounHcTBay. OB6’eKTMBHOK iCTu-
HOIO BiH Ha3MBaE TakKy, sika «NiATBEPIKEHA CYKYMHICTIO
OOCTaTHIX | HaneXxHux OO Ccrpasu, JOMyCTUMUX i
OOCTOBIpHMX AokasiB, 3adiikcoBaHa B MNybmniyHUX
ropuanyHuX pieHHsax» (Tertyshnyk, 2017, p. 116).

AHanisytoun npakTuky €Bponencekoro cygy 3
npae mOAMHW, HAyKOBELb 3ayBaXye, WO KpuUTepin
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AOBEOEHOCTi [OoKasiB «Mno3a PO3YMHVMM CYMHIBOM»
BMKOPUCTOBYETLCS ~ CyOOM  MEPEBaXHO  LLOAO
BignoBiganbHOCTI BRagu nepeq rpoMagasiHUHOM, a
came OO0 OUiHKM TBEepIKEHb 3asiBHUKA, SIKLLO
JepxaBa-Bignosigad ixX He CNpoCTye NEPEKOHTMBUMM
Ta pocTaTHiMM [oBoAaMu, NPUYOMY A1  OUHKW
00Ka3iB OOBMHYBAYEHHS! Y BYMHEHHI 3M0YMHY «Cya4

BUXOOUTb i3 KOHUENTy  [OO0BEOEeHOl  iCTUHWU»
(Tertyshnyk, 2017, p. 117).
KpuTtukytoun HasiBHY B 3aKOHOOABCTBI

KOHLLeNLi0 AOBEeAEHHS «M03a PO3YMHVM CYMHIBOMY,
B. M. TepTUWHMK LINKOM CRywHO 3a3Havae, Lo
SAKLLO B KOHLIENLLiT BCTAHOBMNEHHS1 06 EKTUBHOI iCTUHN
aKUeHT pobuTbcHa Ha (bakTUYHOMY acnekTi cnpasu 1
OUiHUi 11 00’€KTMBHUX NPOSBIB, AETEPMIHOBAHUX Y
Jokasax, TO B AeiHiuii «no3a po3yMHMM CyMHIBOM»
(baxkae UbBOro [OCMIOHWMK YWM  Hi) LEHTp YyBaru
NepeHOCUTbLCA Ha CYO'eKTUBHE CMNPUAHATTA (hakTiB
cyb’extoM fokasyBaHHs (Tertyshnyk, 2017, p. 118).

Kpim Toro, gocnigHuk, aHanisytoum 3akOHOLABMi
nepenoHn Ha LUNAXY BCTAHOBMEHHS iICTUHMW, aKUEHTYeE
Ha Hopmax KIK Ykpaiiu woao cnpoLueHoro CyaoBoro
po3rnsgy, a came nonoXeHHax 4. 3 cT. 349 KIK
YkpaiHu npo Te, WO Ccyq Mae MnpasBO BU3HATU
HeOoUiNnbHMM  OOCHIMKEHHS [oKasiB  LWoao  Tux
0oBCTaBWH, SIKi HIKMM HE OCMOPHOKTLCS, MiAKPECITHoHYN
OYEBMOHY CYMEpeYHiCTb L€l HOpMW BuMMoram 4. 4
cT. 95 KIK YkpaiHn pgo cyaoy obrpyHToByBaTM CBOI
BMCHOBKM IULLE Ha MOKa3aHHAX, $Ki BiH 6e3no-
cepefiHbO CrpuiMas Mif Yac cyqoBOro 3acigaHHs.

MemodornoaiyHul acriekm npobremMu 6cmaHos-
TIeHHS ICMUHU.

3 HOpMaTUBHWM acnekTtoMm npobremm BCTaHOB-
NEHHS ICTUHM OpraHiYHO MOB’'A3aHU MemodosioaiqHUL,
CYTHICTb SIKOro mongarae B NuTaHHi 6e3nocepeaHboi
MOXITMBOCTI BCTaHOBMIEHHS ICTUHM 3a [J0MOMOror
HassHMX y KIMK YkpaiHu npouecyanbHUX MexaHi3miB.

Llem acnekr BapTui yBarn 3 ornsgy Ha
BukopucTtaHHA B KIMK YkpaiHu Takmx MNonoXeHb, K
OOBEOEHHST BUHYBATOCTi «M03a PO3YMHUM CYMHIBOM»
(cT.17), «pocTtatHi nigctaBu BBaxatu»  (CT. 55,
CT. 177), «AocTaTHICTb AoKasiB» (CT. 152), «BaromicTb
HasiBHMX JoKasiB» (CT. 178), OuiHKy AOKa3iB «3a CBOIM
BHYTPILLHIM NepekoHaHHsiM» (CT. 94) Towo. [lporTe,
3aCTOCOBYIOMM BKasaHi (pOpMYynioBaHHA B Pi3HUX
Hopmax KIIK YkpaiHum Ta B pi3HuX iHTepnpeTauisx,
3aKOHOAABELUb 3aruliae  BIOKPUTUM MNUTaHHSA  MNpo
06’€KTUBHI KpUTEpIi Takoi «A0CTaTHOCTI», «BAaroMOCTi»
abo BiACYTHOCTI «PO3YMHOTO CyMHIBY».

Omxe, B.M. TepTUWHMK 3ayBaxye, WO «Taka
PO3MUTICTb  KOHLIEMNTIB CTarma He  [JOCArHEHHSM
HayKOBOI [yMKM, @ pe3ynbTaTtoM 0e3BignoBiganbHOCTi
Ta HEenpodeciHOCTI B 3aKOHOTBOPMIN poboTi, Tomy
notpebye BuUNpaBneHHs i3 3abe3neyeHHsM YiTKOi
topuan4dHoi Bu3HadeHocTi» (Tertyshnyk, 2017, p. 116).

BogHouyac O.l.Bo3gik 3a3Havae, uwo 6e3
po3B’si3aHHA MNpOGremMn HEOAHO3HAYHOCTI  3aKOHO-
[aByoro BM3HAYEHHS YMOB [AOCTATHOCTI [A0Ka30BOI
6as3n «iges npaBocynas Moxe OyTy nerko BUTICHEHA
ineeto cypaiscbkoro caasinnga» (Hvozdik, 2019, p. 63).

HaykoBui
HasfBHOCTI W Ai€BOCTI
BCTAHOBIEHHS iCTUHM.

Tak, we Y. Bbekkapia y XVIII cT. nponoHyBas
CXeMy JOCTOBIPHOCTI MEBHOI NoAji, 3aCTOCOBYOUM Ti 4O
3r04UHIB, fIKa norsrana B TOMY, WO «SKWO AOKasn He
3anexarb OavH Big OAHOro, TOGTO AOBOASATECA He
B3aEMHO, He OAMH 3a AOMOMOrOK iHWOro, a iHWuUM
LUNAXOM, TO YMM bBinblie HaBOAUTbLCS A0KasiB, TUM
GinbLUe BiporigHIiCTb Nogil, agke HediNCHICTb OAHOro
Jokasy He BnnuBae Ha iHwwu» (Beccaria, 2009,
p. 105).

Xapaktepusyoum  METOAOMOrYHUM  acnekT
npobnemn BcTaHoBneHHs icTuHK, O. B. Tarno Hapae
BaromMoro 3HayeHHA CTaHOapTy [oKasyBaHHA Mo3a
PO3yMHMM CyMHiBOM. HOpvanyHuMin npouec 3aranom
HayKoBeLlb BW3Hayae sK cdepy npaBgonoaidHMX
apryMeHTiB i BUCHOBKIB Ta CYMHIBAETbCS B MOXIMBOCTI
BMKOPWUCTaHHA B Hil NOMYHUX onepauin 3 ornagy Ha
«HeOOCTaTHICTb 3aranbHOJONYHOro CTaHaapTy
AokasyBaHHs B topucnpyaeHdii» (Tiahlo, 2018, p. 89).

Mocunatoumce Ha npaui . JlenMbHiua Ta
Y. Bekkapia, BiH OOXOAMTb BMCHOBKY, LLO B YMOBaXx
peancHOro  opuUaMYHOro npouecy [Ooka3  «MOBHOI
npaBoOTM» MEBHOTO BWCHOBKY 3aMiHEHWN Ha [oka3s
Ay>Ke BUCOKOrO CTYMeHs BipOrigHOCTi MOro iCTUHHOCTI,
IO BignoBigae «moparbHil OOCTOBIPHOCTI». Takum
YMHOM, CTaHOAPT «MOpasibHOI 4OCTOBIPHOCTI» B ranysi
topucnpydeHuii  JONOBHIOE  3aranibHOSMONYHUIA - CTaH-
aapT poseaeHHs (Tiahlo, 2018, p. 90).

BogHovac craHgapT  OokasyBaHHA  «Mo3a
PO3YyMHUM CYMHIBOM», 3 MOro CriiB, nNicns BBeOEHHS
noro B ykpaiHCbke 3akoHodascTBO 2012 poky, notpe-
Oye noQanbLUOr0 «PO3'SACHEHHS Ta MOTOMKEHHS»
(Tiahlo, 2018, p. 91). Okpecnitooym iICTOPUYHI iHTEp-
npeTauii cTaHgapTy [[oKasdyBaHHS «rno3a pPO3yMHUM
CYMHIBOM» B aHINIOCAKCOHCbLKI MpaBOBil CcUCTEMI,
noynHatoum 3 KiHuga XIX cronitta, O. B. Tarno Bkasye
Ha WMMOBIPHICHY npuvpody LbOro craHgapTy Aokasy-
BaHHS Ta AOXOAUTb BUCHOBKY, LUO BiH (pakTU4HO Mano
UMM BIOpPI3HAETLCA Big po3pobneHoro I JlenbHiuem i
Y. Bekkapia ctaHOapTy «MoparbHOI JOCTOBIPHOCTI».

BuBuatoum npobGriemy [OCTaTHOCTI  [OKaa3iB,
O. l.'Bo34ik KOHCTaTye HasABHICTb Yy 4uHHOMY KIK
YKpaiHM  «HEenpunycTMMOro 3 Ornsgy Ha  JOoriyHi
OCHOBM aprymeHTauii «korma B  OBIpyHTyBaHHi»
(Hvozdik, 2019, p. 63), sike nonsrac B TOMYy, LLIO
YMOBOK MPUMHATTS  OBIPYHTOBAHOIO pILUEHHS €
OOCTaTHICTb [0KasiB, sKi 3i CBOro OOKy BBaXkaroTbCs
OOCTaTHIMMK, SKLWO AaloTb 3MOTY MPUAHATU PilLIEHHS.
Takox O. |. 'Bo3gik niggae »XOPCTKIN KPUTULL 3aKOHO-
OaBYNA KpUTEPIN BM3HAYEHHS] OOCTaTHOCTI AOKasiB
y BUMSAi «BHYTPILUHLOTO MNEpPeKoHaHHs1» cyb’ekTa
iX OUuiHIOBaHHA, sIKe, 3 MOro CIiB, HisIK «He MOXHa
BBaXXaTW HaginHUM mpkepenom ictuHuy  (Hvozdik,
2019, p. 64).

[leMOHCTpyloUM HEMOBHOTY Ta BpasfUBICTb
3aKOHOA4ABYMX KPUTEpPIlB  OOCTATHOCTI  AoKasis,
O. I. ['Bo3Aaik NPOMNOHYE 3BEPHYTUCH ANsi PO3B’sA3aHHS
npobrnemm [0 NOMYHUX OCHOB apryMeHTauinHmX
npouenyp.

HagaBann BaroMOro  3Ha4YeHHs
MeTodiB [oKa3yBaHHA Ta
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BogHoyac BiH OKpecrnioe 3acTocyBaHHA WMOBIP-
HICHMX CMCTEM Cy4yacHOI JIOfiKM Ta BCTaHOBIEHHSA
PUONYHO DIKCOBaHUX CTaHAAPTIB AOKa3yBaHHA B
NpaBOBMX CUCTEMAX aHrmno-aMepukaHCbKOro Tuny i
aKUEeHTYe Ha IXHIi HeaOoCKOHArocCTi. Takum YMHOM,
O. I. 'Bo3aik, onucyroun Tak 3BaHWUIA NPOXiAHWIA NOpIr B
OUiHUi [JoKa3iB Ans KOXHOI ranysi npouecyansHoro
npaea, e «Ans uMBInbHO-NpoLecyanbHNX Cropis Len
iHOekc mae 6yt Buwmm 3a nopir 0,5, Toai sk ang
KpyMiHanbHMX crnpaB Mae OyTu gkomora 6rvkuum go
1, wob BuKNOYaATM «PO3YMHI CYMHIBM» B AOCTO-
BipHOCTi HagaHux pokasie» (Hvozdik, 2019, p. 66),
OEMOHCTpYe, WO BiH (PakTUYHO CynepeunTb 4K
0a30BMM 3akoHaM Teopii WMOBIPHOCTI (Teopema
Baneca), Tak i KOTHITUBHIA HayLi (MOMUITKA KOH'FOHKLT),
CTaHAapTiB NiJOAETbCs KPUTULI HaBiTb Y TUX KpaiHax,
Ae Taki cTaHgapTM MatoTb 3akoHHy cuny» (Hvozdik,
2019, p. 66).

Ak 06’eKTMBHUA  KPWUTEpPIN  OUiHKM  OOKasiB
O. |. ['BO3AiK MPONOHYE BiAHOLUEHHS FOMYHOro BUMNIK-
BaHHS1, KONMM «HaBiTb Yy BUMaAKax, 3a SIKMX XXOOEH 3
JokasiB 6e3nocepedHbO MPsSIMO He 3acBigvye iCTUH-
HOCTi OOrpyHTOBYBAHOIO BWCHOBKY, iXHSI CYKYHICTb
MOXe BUSIBUTUCS LINKOM [JOCTaTHLOK AN [OCAr-
HeHHs uiei meTu» (Hvozdik, 2019, p. 67). HaBogsaum sk
npvknag nigknaaHHa rpanbHOi KOCTi 3 Yucnamm Ha
rpaHsx Big 1 oo 6 Ta ABa TBEPMKEHHS (Npo Te, Lo B
pesynbTaTi NigKMOAHHS BMMNAano napHe Yvcro, Ta npo
Te, WO B pe3ynbTaTti nNigknaaHHA BUMNAno 4ucro
KpaTHe 3), KOXHE 3 $KAX OKPEMO He [J0BOAUTb
pesynbTaty y Bumsgi 6, ane obuasa TBEPMHKEHHS B
CYKYMHOCTI [0BOAATb LeW pesynbTaT i3 CTOBiACOT-
KOBOK [OCTOBIPHICTIO, OCKINbKW MPUMYLLEHHSA Npo Te,
LLO pe3ynbTaToM KuaaHHsA Kybuka Gyna He «LwicTkay,
cynepedmMTuMe CBigYEeHHAM NPO OOHOYACHY KpaTHICTb
uporo pesynbTaTy uucnam 2 Ta 3, HaykoBelb
MPOMOHYE OLHIOBaTM [OKa3W 3a CXeMOo, Konu
CYKYMHICTb 3ibpaHMX [oKasiB 3yMOBIOE NMPUAHATHICTb
niwe opHiei Bepcii  WOAO 3aranbHOI  KapTUHK
poscnigysaHoro 3nounHy (Hvozdik, 2019, p. 67).

Kpim TOro, 6arato yBarm B mMexax 3a3HadeHoro
acrekTy OOChigHVKW MpuainaTs OuiHUi AokasiB Y
KOHTEKCTi iX [OCTOBIPHOCTI Ta [OCTaTHOCTi 3a
gonomoroto  cnigyoro  ekcrnepumeHTty (Sumbarova,
2015; Klymchuk et al., 2021; Borysenko et al., 2021),
akmn O. |. [Bo3aik HasMBae ogHMM 3 HamMBaromilmMx
3acobiB BCTaHOBMEHHS 00’ekTMBHOI icTuHU (Hvozdik,
2022, p. 1).

@inocoghcbkuli  acrnekm npobrieMu  8cmaHos-
JIEHHS iCMUHU.

BiH € ocTaHHiM i3 3anponoHOBaHMX acnekTiB
nNpobnemMn BCTAHOBIIEHHSI iCTUHW B KPUMIHarbHOMY
NMPOBaPKEHHI Ta CTOCYETbCH, SK 3a3HAYEHO BULLE,
0a30BMX NUTaHb LWOAO iICHYBAHHS iCTUHWN, MOXIMBOCTI
il BiOWYyKaHHS Ta [OUNBbHOCTI W HEOOXIgHOCTI LmX
npouecis. HaykoBLUi 3aBxaM HagasanuM BaroMoro
3HaYeHHs [OCNIMKEHHIO NpobneMn BCTaHOBMEHHS
iICTUHM SIK TaKOI, a8 TAaKOX MOXITMBOCTI ii BiAHaAEHHS B
KpUMiHanbHOMY NpoLECi.

Tak, O. O. banaypa, BuB4aoUM Npodremy iCTUHM
B NpaBi, BU3Ha4ae ii B MexXax KOpecrnoHAEHTHOI Teopi,
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BKa3ylouM, WO «ysBMEHHs, SKi  BignosigalTb
peanbHOMY CTaHy crpaBs, | HasuBalTb ICTUHHUMUWY
(Bandura, 2018, p. 28). XapaKTepuayloun iCTUHY B
KpUMiHanNeHOMy Mpoueci, AOCMIAHUK aKUeHTYye Ha
TOMY, WO TYT BXMBAETbCS MOHATTA «MaTepianbHa
iCTHay, TOBTO «iCTMHa B KpMMiHambHIN crnpasi, sika
oTpumana daktuyHe («MaTepianbHe») niaTep-
keHHsi» (Bandura, 2018, p. 28).

BogHouac O. O. baHaypa 3a3Havae, wo y XX CT.
Ha 3MiHy nonepeaHin napagurMi Hayku, KIHYOBUM
MONMOXEHHSAIM $IKOi Oyno iCHyBaHHS nuwe ogHiel
iCTUHW, HagxoouTb HOBa Mapagurma, sika MiCTUTb
«BU3HAHHA  MHOXMWHHOCTI  iCTUHM 1 TBOPYOro
xapaktepy obpasiB HaBiTb TUX 00’€KTIB, LLO iX BMBYAE
(isvkay (Bandura, 2018, p. 29).

HasmBatoum iCTUHY «ogHi€to 3 doyHAaMeHTanbHNX
KaTeropin KpumiHansHOro npouecy», B. B. BanHspuyk
(Vapniarchuk, 2013, p. 53) akueHTye Ha [OOCHiMKEHHI
eBonoLil  AYMOK YKPaIHCbKMX  HayKOBLUIB  LIOAO
HEOOXiAHOCTI M MOXIMBOCTI OOCATMHEHHS iICTUHU B
KpMMiHanbHOMY MPOBAaMKEHHI Bi paastHCbKMX 4acis,
KONMM naHyBana KoHuenuis 06’eKTMBHOI  iCTUHW,
nobygoBaHa Ha TOMY, LLIO «padsiHCbKWUIA CRigYvn i cyn
30aTHi B KOXHIM KpUMiHAnNbHIM cnpasi BCTaHOBUTU
0BCTaBNHM BYMHEHOTO 3ITOYMHY B TOYHII BiAMNOBIAHOCTI
3 gincHictio» (Vapniarchuk, 2013, p. 53), 4o cy4acHux
AyMOK Mpo BiAMOBY Big KaTeropii iCTUHM B
KpuMiHaneHOMy npoueci B3arani, WO npuTamaHHO
NOCTMOAEPHI3MY Y dhinocodii, Skni Nporonocms Tesy
NpO HEMOXMUBICTb ICHYBaHHSI iCTWMHW £K Takoi
(Vapniarchuk, 2013, p. 54).

Y  kpumiHaneHomy nipoueci  B. B. BanHspyyk
BMOKPEMITIOE TPU KIIKOYOBI Teopii iCTvHW, a cawme:
Teopito 06’€EKTUBHOI iICTUHW (TaKUA BMICT 3HaHHS, SKWI
npaBUIbHO BIOTBOPOE  OO’'EKTMBHY  AINACHICTD,
He3anexHo Big cyb’ekta Mi3HaHHSA), npouecyarnbHy
Teopito iICTUHW (KONW  OTPUMaHi  3HaHHA  MOBWHHI
BignoBigaTM He OO’€KTUMBHIN OiNCHOCTI, a npunucam
KPpUMiHaneHo-MpoLecyanbHoro  1a  KpUMiHarbHOro
3aKOHY) Ta KOHBEHLiHY Teopilo iCTUHM (ICTUHHUM €
NONOXEHHS, IKe BU3HAETLCA TakUM 3a 3roforo CTOPIH,
Hanpuknag, iHCTUTYTU Yrog npo MNPUMUPEHHS Ta
BM3HaHHs1 06BUHYBa4yeHHS B KIK Ykpainu), BogHouac
3a3Haval4n, WO «KOAHA 3 HUX CAaMOCTIHO HE MOXe
OXOMUTW BCIO  KPUMiHanNbHO-MpoLuecyansHy  Aisrnb-
HicTb» (Vapniarchuk, 2013, p. 55), i ix cnig po3msga-
4aTh B KPMMIHaNbHOMY MPOLEC SIK «KOMMOHEHTU
€OVHOro NoHATTS «icTuHa» (Vapniarchuk, 2013, p. 55).

3 ornagy Ha 3a3HavyeHe po3yMiHHSA BMICTY iCTUHM,
B. B. BanHspyuyk OoxoauTb BUCHOBKY NpoO Te, LWO B
KpUMiHaneHOMy npoLleci cnig BecT MOBY He npo
ni3HaHHS iCTWMHW, a Npo ii opMyBaHHS, Ta Ja€ BNacHe
BM3HAYEHHA ICTMHM $K NpaBOBOI KaTeropii, ska
crnony4ae B cobi BnacTMBOCTI peanbHOCTi, MpoLe-
CyanbHOCTi W KOHBEHUIMHOCTI  npouecyarnsbHOro
nis3HaHHA Ta OPMYETLCA Nif Yac KPUMiIHaNbLHOro
NPOBaPKEHHS B pes3ynbTaTi 3AIMCHEHHS [O0Ka30BOl
OiSNbHOCTI  CTOpPiH, siki 6epyTb ydacTb y cropi, Ta
apbiTpanbHOi OiAnbHOCTI cydy, sika 3HaxoawTb CBOE
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BMSIBMIEHHA B MEBHOMY MiACYMKOBOMY pilLEHHi cyay
(Vapniarchuk, 2013, p. 56).

HatomicTb HW3Kka HayKkoBLiB, HEe BCTynawouu B
nonemMiky Npo CyTHICTb, HEOBXIOHICTb | MOXNMBICTb
BCTAHOBMNEHHS iCTUHW B KPUMIHANbHOMY NPOBaXKEHHI,
KOHCTaTYOTh il IK METY CyA0BOIO NPOBAPKEHHS.

Tak, O.l. KoTiok BM3Hayae [Joka3yBaHHSA $K
«30JMCHIOBaHY Yy BMU3HAYEHOMY 3aKOHOM MOpsaKy
ni3aHaBarbHO-NPAKTUYHY AiSANbHICTb YNOBHOBaXEHUX
cyb’ekTiB, WO nonsirae y ¢opMyBaHHi, nepesipui 1
OUiHUi AoKasiB i iXHiX npouecyanbHUX mxepen, a
TaKoX OMepyBaHHA HUMW 3 METOK BCTAHOBMEHHS
icTMHKM y chepi cygounHeTBa» (Kotiuk, 2008, p. 12).

PosmipkoBytoun  npo  cneumdpiky  npouecy
BCTAHOBIEHHS iICTUHW Mif Yac po3rnsgy nuTaHb, SKi
Hanexatb [0 KOMMETEHLl KOHCTUTYLiMHOI HCTUL,
H. K. lWanTtana, konuwHa [onoBa KoHCTUTYUINHOMO
Cyay YkpaiHu, 3a3Hadae, Lo NCuxonorisa nisHaBarnbHOI
DiSANbHOCTI OpraHy KOHCTUTYLIMHOT HOpUCAMKLIT Nig Yac
KOHCTUTYLIMHOIrO Cy4OBOrO MpoLEecy CnpsiMoBaHa Ha
BCTAHOBIEHHS iCTUHN B MNUTAHHSX, AKi HanexaTb 0o
noro komneTeHuil (Shaptala, 2018, p. 109).

OpHak HalcKnagHiLLIo | ANCKYCIMHO B KOHTEKCTI
3a3Ha4YeHoro acnekty npobnemyn BCTaHOBIEHHS
ICTUHW € CUTYyaLis, KON NapanesibHO 3 BUHUKHEHHAM i
PO3BUTKOM QINTOCOOCLKUX MNOrMSAIB Ha ICTUHY, BiA
KMacuU4HOI aHTUYHOI KOPECMOHOEHTHOI Teopii Ao
Cy4aCHUX NparMaTM4yHOi Ta KOHCEHCYCHOI, KOXHa 3
AKNX Mae cBOi crnabki micus, BigbyBaBcsa MoCTynoBun
npoLec MNOCUMNEHHS CKENTUYHOro CTaBneHHa dqino-
cohiB OO CaMOi MOXMIMBOCTI Mi3HAHHSA  iICTUHW,
pe3ynbTatoM 4oro cTano opMyBaHHA B APYril
nonoBuHi XX CT. Tak 3BaHOi «MNOCTMOAEPHICTCBHKOI»
Teopii iCTUHK.

Y  KOHTEKCTi  3a3HayeHoi Teopil iCTUHWK
nepeocMUCIIIOITLCA BCi  nonepeHi  koHuenuji  1i
PO3yMiHHS Ta NOPYLUYETLCA NMUTAHHA NPO Te, Yn Mae
iCHyBaTM Take MOHATTA B3arani, a 34eb6inbworo
B3arari BigMOBMSIETLCA B NpaBi Ha iCHyBaHHS iCTWHI,
sika B CY4aCHOMY KyINbTypHOMY Ta CyCrinlbHOMY-
noniTMMHOMY  cepefoBULLi  BTpavae  LiHHICTb,
3aMiHIOYMCL Ha «nicnanpasgy», copMoBaHy Ta
NigTPUMyBaHy TUMMU YY iHLLUMWN «HapaTUBaMm».

[MoHATTS HapaTuBy 3aBAAKM NOSITUKaM i Mefia
OOCUTb MILUHO 3aKkpinunocb Yy Mnekculi cyyacHol
NIOUHK, NONPU CKNadHICTb PO3YMIHHA 3a3Ha4eHoro
SABULLEA cepep LUMPOKOro 3arany Ta BiACYTHICTb NOro
YHi(hiKOBaHOro pO3yMiHHS B HAYKOBLIIB.

Cam TepMiH «HapaTMB»  MOXOAUTb  BIg
NaTUHCBbKOro crioBa «narrationy, skum y Crtapo-
OaBHbOMY PyMi HasvBanu YacTuHy NpoMoBM opaTopa,
a HWHI BiH GyKBanbHO NepeknagaeTbCsl 9K «OMNOoBigbY.
Moro ocobnmsicTio € Te, Lo [0 HbOrO He BUCYBaKTh
BMMOrM BiANOBIAHOCTI TOYHUM OaHUM, dhakTam, a horo
KMoYoBOK  (pyHKUiEo € iHTepnpeTauis noain. [o
cepeauHn XX cTopiY4a Uen TepMiH BXMBaBCS
CTOCOBHO MicpiB, nereng, enociB TOWO, SKi He
060B’AA3k0BO Manu 6yTu iCTOpMYHO NpasauBUMU, ane
nepenycim Likasumum.

[HWKWM BM3HAYEHHAM HapaTuBY € CYKYMHICTb
NoB’sA3aHMX Mk COOOK peanbHUX 4YM BUragaHux
nogini, dakrtie abo BpaxeHb, $IKi HaMOBHIOKOTb
onoBiaHun TekcT. Came HasaABHICTb BUragaHux nogin
i X iHTepnpeTauii Kpisb npuaMy Cy6’€KTUBHOro
PO3yMiHHSl aBTOpa € 03HaKOK HapaTuBy.

TepmiH «HapaTvMB» y MOro Cy4acHOMY PO3YMiHHI
3an03NYeHUN 3 ICTOPUYHNX HayK, Ae BiH BUKOPUCTO-
BYBaBCS B KOHUEMLUil «HapaTMBHOI icTopii», TOGTO
PO3YMiHHi ICTOPUYHUX MOAIN HE 9K TaKuX, SKi BUHUKITN
B pe3yrnbTaTi 3aKOHOMIPHMX iICTOPUYHUX MpOLIECiB, a B
KOHTEKCTI po3noBigi Npo ui nogii Ta ix iHTepnpeTau;i.
3Bigcy BUHMKaE Lle ogHa OOOB’'A3KOBa O3HakKa, Lo
XapakTepu3ye HapatuB, a came NOoro Cyb’eKTUBHICTb.
OgHi n T cami nogii (Hanpwknag, nepebir i
pe3ynbTat¥ BiMHWM) MOXYTb MaTu  MPUHLMNOBO
NPOTUNEXHWUI ONWC Y CTPYKTYPI Pi3HNX HApaTuBIB.

3a3HayeHi FKOCTi  HapaTuBiB HagalTb M
MOXINMBOCTI  [OOBOSM  MOTY)XHOMO BMMMBY $K  Ha
hopMyBaHHS CYCMiNbHOI AYMKM 3 TUX YU IHLLIMX MUTaHb
3aranoM, Tak | Ha npouec OuiHKA JokasiB i
¢opmyBaHHA BHYTPILHBOINO MNEepeKOHaHHs BignoBia-
HUMW cyO’eKTamy 3[QJIACHEHHS] KpMMiHaNbHOro NpoBa-
KeHHsi. MoxHa HaBiTb O0EpexXHO MpUMycTUTK, LLO
NpPoLEeC «PO3MMBAHHA» B KpUMiHaNbHO-Npouecyarnb-
HOMY 3aKOHOOABCTBI 3acagu BCTaAHOBMEHHS iCTUHU
BiAOyBaBCA CMHXPOHHO 3 MOCWUIMEHHAM Yy Cy4acHOMY
XUTTI Ta dhinocodhCbkin gyMui igen npo noctnpaegy sk
CyYaCHUN 3aMiHHUK ICTUHW.

Takum 4YMHOM, BaXMBMM € W PO3YMIHHA
deHomeHy noctnpasau, Ky OKCOPACHKUIA CIOBHMK
BM3HAYaE K «0OCTaBMHW, 3a SIKMX 00’EKTMBHI dhakTu €
MEHLL 3HauyywWumn And (OpMyBaHHS TPOMaACHKOI
OYMKM, HDK anentoBaHHA 0O eMoujin Ta ocobmuctux
nepekoHaHb» (Post-truth...).

Tak, K. Binbep y cBoin poboTti npo enoxy
nocTnpaBau, OMNWUCYYW HeratuBHUA  Bik  cTaHy
NOCTMOAEPHY, 3a3HAYaE, L0 «YSBIIEHHS NpO Te, LWO
Oyob-sika  iCTMHA  3anmeXxuTb  Bif  KynbTypHOro
KOHTEKCTY, SKMMA | Hapginse ii cMuMcnoMm, nepepo-
aunnocs Ha igeto, Wo yHiBepcanbHUX iCTUH He iCHYE,
WO MW nue TacyeMO Korody KynbTYpHWUX iHTep-
npetauin» (Vilber, 2019, p. 12), Ta poxoauTb
BMCHOBKY, LLIO «SKLO AUCTUIIOBATU B OOHE PEYEHHS
rofioBHi igei HarBigOMILLNX aBTOPIB-NOCTMOAEPHICTIB
(aka [Heppiga, Miwena ®yko, XaHa-®paHcya
Jliotapa, Mepa bypabe, »Kana JlakaHa, lMons pe
MaHna, CteHni ®iwa Ta iH.), To Bunge: «ICTMHU He
icCHye». IcTnHa — ue pafle couianbHUN KOHCTPYKT.
Jlioon neBHOI KynbTypy Ha3WBalTb TY YW iHWY piy
«ICTUHOIO» NULLIEe TOMY, LLIO KynbTypa nepekoHana ix
B il ictTuHHOCTI» (Vilber, 2019, p. 13).

PossuBaioun  cBOHO  AYMKY NpPO  CYTHICTb
noctmogepHiamy, K. Binbep xapakrepuaye noro yepes
Taki Tesu, SIK «He iCHYe Hi4oro, KpiM icTopii, a 3HauuTb
yce, WO KynbTypa BBaXa€ «iCTUHHWM» CbOrOAHi,
KapauHansHo 3MiHuTbes 3aBTpay (Vilber, 2019, p. 13),
«HEe ICHYe YHiBepcanbHUX MOpanbHO-ETUHHUX MEX:
Balla iCTMHA iCTMHHA OnA Bac, a MO — AN MeHe,
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3anepeyyBaTv UYyxe TBEPIPKEHHS O3Ha4yae yTuckatu
iHworo» (Vilber, 2019, p. 13).

IpOHi3youM CTOCOBHO TOrO, LLO iaest nocTMoaep-
Hi3My dakTuyHo piMwna po abcypgy Ta €
«rpaHAio3HOo0 iCTopieto NPO Te, WO rpaHaiosHi icTopil
XWOHi, po3norMm MeTaHapatMB nNpo Te, WO BCi
MeTaHapaTVBM MOB’A3aHi 3 THOOMEHHAM..., Wwo byab-
AIKe 3HaHHA ODYMOBMEHE KOHTEKCTOM, OKpIiM 3HaHHS,
Wo 3HaHHA obymoBneHe koHTekcTomy» (Vilber, 2019,
p. 15), BiH KOHCTaTYE, IO «KONUCb 340POBUIA, Niopa-
NiICTUYHMI NOCTMOAEPHI3M MOCTYMNOBO NEPETBOPMBCS
Ha paguvkanbHui, rinepTpocoBaHniA, camo cynepey-
NVBUIA PensiTUBI3M, a BiH... Y MiACYMKY Konancysas Yy
MOBHMN Hiriniam i Hapumcuamy» (Vilber, 2019, p. 27).

PesynbtaTom 3a3HayeHux nNpouecis, 3a crioBamu
K. Binbepa, crtano HapomKeHHs1 KynbTypu NOCT-
npaeBgW, KON «ICTWHY OrOMOWYHTb  KyNbTYPHO
BUragKol, i BOHA 3peLUTO MPUMUHSE iCHYBaHHSA»
(Vilber, 2019, p. 16), konn «iges nocTnpaeau MILHO
yTBepaunacs B Hawin kynbTypi» (Vilber, 2019, p. 28),
KON «IiCTUHY BUKpecnunu 3 nepeniky igeanis i
Baxknumeux peven» (Vilber, 2019, p. 39), a HaTOMiCTb
«BUPILLANIBHAM YMHHMKOM CTaB HapLMCKU3M: Te Lo A
XO4y BBaXaTu iCTUHOI, i € ictuHoto...» (Vilber, 2019,
p. 29).

OpHvm 3 Npuknagis, KM HaBOAWTL AOCTIOHUK, €
cutyauiss 3 «bpekauTom» (BMxogom BenukobputaHii
2016 poky 3i cknagy €sponewnicekoro Cotosy), konm
MNOro MNPUXUNBHUKW BIiOKPUTO BU3HaBanNW «He iCTUH-

HICTb» igen, SKuMKM OBrpyHTOBYBanMCb MPUYUHM
BMXOAY, 3asHayawoun, LWO «HaWBaxnueille — XTO
koHTporntoe HapaTuey (Vilber, 2019, p. 29).

loBopsuM  npo  iCTMHY Ta  nocTnpasAy,

€. K. buctpuubkuni 3asHadvae, LWo MU NOTpanaIseMo B
CUTYyaUil0 OUIHKM Ha ICTUHHICTb YXM HEICTUHHICTb
dakTiB, peden i nodin peanbHUX i LiNIKOM Buraga-
HUX — Yy Halin 3anexHocCTi Big (Ta HamnexHocTi 00)
TOrO 4M TOrO KyrbTYPHOro CBiTY, WOrO CMWCMOBOIO
KOHTeKcTy (Bystrytskyi, 2018, p. 56).

BiH ke 3ayBaxye, WO «cuTyauilo MnocTnpaeau
NMOPOXKYE 3ITKHEHHSA KyNbTYPHWUX CBITiB Y MPOCTOPI
BiAKPUTOI KOMYHiKaLjil, 0COBMBO CTBOPEHOI 3a OCTaHHI
OecaTupivusa  kpokammu  rnobGanizauii»  (Bystrytskyi,
2018, p. 57) Ta NOpyLUYyE LINKOM CAYLUHI MATaHHS: «4n
€ CBiT CMiMbHOTU Ta KynbTypu, SkuA Mu 6Gesno-
cepeaHbO MOAINAEMO... ICTUHHUM YM HEICTUHHUM?»,
«LWO € iCTMHA MiKKYNbTYpPHOI KOMYHiKaLlii, KOMyHikaLii
Pi3HMX CMIMBHOT CBITIB, WO pillyde Pi3HATLCA?»
(Bystrytskyi, 2018, p. 59).

Y cBoiX gocnimkeHHsx €. K. Buctpmubknmn, Hasu-
BalOYM anersuito 40 NpaBg KyNbTYPHOI aBTEHTUYHOCTI
«30poeto noctnpaeam» (Bystrytskyi, 2018, p. 61), wo
Habnwkae noACTBO [0 Hebe3nekn «HEKOHTPOIbo-
BaHOIO BIMCbKOBOTO CaMO3HULLEHHSA»  (Bystrytskyi,
2018, p. 61), 3a3Hauvae, WO «KONM M1 BXe noTpanunm
0O cuTyauil noctnpaeaM, MaeMO Hacamnepepn
po3BMBaTU 30aTHOCTI Ta KOMMETEHLI, CNpsiIMOBaHi Ha
pauioHanbHO-KPpUTUYHE CTaBIEHHS 4O iHdhopmauil nig
Yyac komyHikauii» (Bystrytskyi, 2018, p. 59).
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Omke, cnig 3asHauMTK, WO XO4Y Ansl KpUMmi-
HamnbHOro npoLecy, BU3HAYEHOro 3aKOHOAABCTBOM
OfHi€l KpaiHW, TOBTO OAHIEI «KYNbTYPHOI CMiNbHOTUY,
3a TepmiHonorieto €. K. buctpuubkoro, BkasaHi igei
npo BIACYTHICTb iCTUHWM bopManbHO He CTaHOBNATb
ocobnmeoi Hebesnekn, cama KoHUenuia noctmoaep-
Hi3My 3 1 3anepeyeHHsIM iCHYBaHHS iCTUHM € BKpaWn
HeDe3neyvHow, OCKINbKM CTaBWUTb Mid CYMHIB  siK
MOXITMBICTb HOPMaTUBHOIO 3aKpinneHHs1 HeobXigHOCTI
T MOwWyKy, Tak i [OUiNbHICTE BCIX METOAOMOrYHMX
pPO3p00OK WOAO LWASXIB il BCTAHOBMEHHS.

BucHoBKu
HaykoBuin aHania Takoi cknagHoi 4inocodCbKol
npobrnemn, sK BCTAHOBMEHHS iCTUHW, NpUYOMY

B il BigHOLWEHHI OO KPMMIHANbBHOrO MpoLecy, KU
HanuyacrTiwe BigbyBaeTbCA NULe B MeXax OAHOro i3
3a3HavYeHMX BuUe acnekTiB npobnemu, 4acTo
XapaKTepu3yeTbCs HEMOBHOTOK Ta MOBEPXHEBICTIO 1
CMPUYNHSAE YUCIIEHHI cynepeydkn MK AocnigHuKamu.
Unaxom [0 YCYHEHHS Takux po3bikHocTelh €
3anponoHOBaHe B CTaTTi JOCNIMKEHHSA MUTaHHS Yepes
aHanis KOXHOro 3 TpbOX 3arnpornoHOBaHWX AacMeKTiB
npobnemu: HOPMAaTMBHOTO, METOAOSOMYHOro Ta
dinocodcbkoro.

Mo3anTrBHa BIOMOBIAb HA MUTaAHHSI NPO He obxia-
HICTb BCTAHOBIEHHS iCTUHU B KpUMiHaNbHOMY npoBa-
[PKEHHI B KOHTEKCTI HopMamueHo20 acnekTy JO3BOMseE
HaM nule 3adeknapyBaTh BCTAHOBMIEHHA iCTUHU SIK
MeTY KpUMIHaNbHOro npoLecy Ta € pOo3B’sA3aHHAM
niwe nepworo, Hambinblw MOBEPXHEBOro Liapy
npobnemu.

YcniwHe po3B’si3aHHA MUTaHHA NPOo 3aKpinyieHHA
(abo BOOCKOHareHHsi HasiBHWX) Yy 3aKOHOAABCTBI
npauesgaTHMX MNpPaBOBUX IHCTPYMEHTIB [AOCArHEHHS
iCTMHX CTaHOBWTb APYrMN, MemodosoaiyHul, acnekt
npobnemu.

Takum 4nHOM, gbinocogbcbKull acnekT npobremm
BCT@HOBIMNEHHSA iICTUHU B KPUMiHaNbHOMY NPOBaMKEHHI
noTpebye cnpocTyBaHHs, abo, NPUHANMHI, KPUTUYHOTO
CTaBMNEHHSA OO0 igew i KOHUENTIB «MOCTMOAEPHICTCHKOI»
Teopii Npo BiACYTHICTb iCTUHM 5K TaKOI.

HapaHHs cTBepaHOi BianoBiai Woao HeobxiaHOCTi
Ta MOXIMBOCTI 3'ACYBaHHS iCTUHW B KpUMiHaNbHOMY
NPOBaKEHHI B KOHTEKCTI KOXHOMO 3 TPbOX acrekTiB
4ae 3Mory 3pobutn obrpyHTOBaHWIA BUCHOBOK MpoO i
iCHyBaHHS Ta noTpeby y BCTaHOBMEHHi. BogHouac
HEBU3HAHHSA MPUHUMMNY BCTAHOBIIEHHS iCTUHM  SIK
KMYOBOI 3acaauM Ta METU KpUMIHAMNbLHOro npolecy
MOXe MOCTaBUTM MNif CYMHIB BrnacHe Haykoeul
XapakTep KpvMiHanbHO-MpoLecyanbHOro npaea sk
AucUUniHn.
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Problem of Establishing the Truth during Criminal
Proceedings
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Abstract. The purpose of the article is to search for objective criteria, on the basis of which it is possible to
conclude whether establishing the truth is currently the task of the modern criminal process, or whether it is
supplanted by the principle of competition. It is substantiated that the search for an answer to the decided
guestion is impossible without an analysis of the means of proving and establishing the truth available in
criminal procedural legislation, as well as without taking into account the provisions of modern theories of
understanding the truth, including the "postmodern” theory, which denies the existence of truth as such.
The article uses the method of comparative analysis to identify the main sources of contradictions that arise
when justifying the necessity or, conversely, the impracticality of establishing the truth in criminal
proceedings, and the method of scientific synthesis to determine the main aspects of the problem of
establishing the truth and assigning them to a certain group. The scientific novelty of the proposed
approach lies in the need for a comprehensive analysis of the problem of establishing the truth in criminal
proceedings by dividing it into three aspects: normative, methodological and philosophical. It was
concluded that the search for an answer to the question of whether it is possible and necessary to establish
the truth in a criminal trial, through the prism of only one or two of the mentioned aspects, usually does not
lead to a result. Only a positive answer to the specified question within the framework of each of the three
proposed aspects of the problem of establishing the truth allows one to make a reasonable statement
about its existence and the need to establish it

Keywords: criminal process; truth; the principle of competitiveness; postmodernism; post-truth; the
narrative
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