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Abstract

The relevance of this study lies in the fact that the legal systems of states that recognise and enforce the rule of
law are increasingly subject to integration influence: the general requirements of rule-making are unified and
ensured by the common obligations of the member states of international communities. The purpose of this
study was to conduct a logical and legal analysis of legal reservations as a means of designing (constructing)
legal norms to fulfil the purpose of the principle of legal certainty in national legislation. The study employed
various methods of scientific cognition, including axiological, analytical, systemic, special legal, hermeneutical,
logical, modelling, etc. The use of these methods has provided the basis for the scientific hypothesis regarding
the composition of the principle of legal certainty and the nature of legal reservations. The study summarised
that the principle of legal certainty as a component of the rule of law is based on the concept of predictability,
which is achieved by ensuring clarity, unambiguity, and comprehensibility of legal provisions, and completeness
of their content in the normative forms of national legislation. It was found that the requirements of the legal
certainty principle can be met by applying a unified technique of rule-making, structuring, and formulation of
regulatory provisions, where legal reservations are given a significant importance. The study identified and
characterised the crucial features of legal reservations through understanding them as an element of rule-
making technique in fulfilling the purpose of the European principle of legal certainty. The study outlined
the essential properties of legal reservations and general requirements to them. The legal reservations are
defined in the rules of law of national legislation as an element of rule-making technique, the content of which
is determined by the social purpose of law. The study proved that they take the form of linguistic constructions,
specify the purpose of a legal provision and the limits of its effect, and ensure the accuracy and predictability
of a regulatory prescription. The findings of this study are of practical significance, as they can be used in
research - for further investigation of topical issues of rulemaking technique, in lawmaking work - in the
development of regulations

Keywords:
rulemaking technique; principles of law; social purpose of law; rule of law; regulation

Article’s History:
Received: 07.05.2024
Revised: 02.08.2024
Accepted: 27.08.2024

Suggest Citation:
Vlasenko, V. (2024). Legal reservations in fulfilling the purpose of the European principle of legal certainty on the example of Ukrainian
legislation. Law Journal of the National Academy of Internal Affairs, 14(3), 33-42. doi: 10.56215/naia-chasopis/3.2024.33.

‘Corresponding author
Copyright © The Author(s). This is an open access article distributed under the terms of the
BY Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

Law Journal of the National Academy of Internal Affairs, 14(3), 33-42 33 I


https://orcid.org/0000-0002-1287-9732

I 34

B [ cgal reservations in fulfilling...

Introduction

Ensuring the constructive dynamics of international
law in the field of human rights and freedoms objective-
ly necessitates the development of common approach-
es to the use of methodology and tools of rulemaking
techniques that will ensure the implementation of the
principle of legal certainty in the rules of law of legisla-
tion at various levels. One of the key aspects in the study
of rulemaking technique is its social significance, which
is to achieve the completeness and accuracy of the will
of the people in legal acts by using the most optimised
means and techniques of drafting. In a study on the rule
of law as a fundamental principle of democratic states,
S. Kelbia et al. (2021) focus on the sources of law that
govern the interaction of international communities
and individual states and societies, and consolidate the
basic values of humanity, including human rights and
freedoms. Their guarantee is ensured by adherence to
the rule of law in the lawmaking and law enforcement
activities of the state and other entities that ensure the
performance of state functions and tasks.

The further development of international legal re-
lations requires a truly democratic rule of law, where
the observance of human rights and freedoms, protec-
tion of their interests, creation of decent living condi-
tions, and protection from external threats constitute
the principal and unchanging tasks of democratic, so-
cial, and legal states. It is from these considerations that
R. Blahuta et al. (2022) proceed, investigating human
rights issues in the activities of state bodies, who also
summarised that the functions and tasks of the state,
the regulatory framework should be based on the prin-
ciples of the rule of law, good governance, legality, legal
certainty, etc.

The above is also confirmed by the scientific ideas
of 0. Balynska et al. (2024), which are highlighted in a
study on the transformation of the content of human
rights in the context of globalisation, which points to
the rapid dynamics of human rights development, mod-
elled in the rules of law under the influence of univer-
salisation and unification of human rights, the variety
of mechanisms for their implementation at the supra-
national level, the growing role of judicial law in the
protection of human rights outside the national legal
system, etc.

In the EU legal system, along with primary legisla-
tion, there are relevant programmes aimed at ensuring
the stable functioning of the legal regulation mecha-
nism. In this context, in researching issues related to
improving legislation, M. Iglesias (2020) identified the
Better Lawmaking programme, which aims to facili-
tate the legislative process through inter-institutional
conflict prevention mechanisms, the introduction of a
common approach to the interpretation and implemen-
tation of primary law and the principles of EU rulemak-
ing, with a special focus on achieving legal certainty as
part of the rule of law.

The prominent level of quality of the regulatory
framework of countries that approximate national leg-
islation to the EU law is achieved through the imple-
mentation of European rule of law standards, among
which the activities of public authorities are considered
lawful if they do not contradict the written legislation
published in official sources of information. In other
words, high-quality legislation does not allow arbitrary,
unfair, and inconsistent decisions by public authori-
ties, and each individual legislative provision is drafted
according to the European principle of legal certainty
(Recommendations for Ukrainian..., 2018). O. Stasiuk et
al. (2023), in their study of issues related to the obser-
vance of human rights in the harmonisation of national
legislation with the norms of the European Union, con-
cluded that for the adaptation of national legislation to
be more effective, it is necessary to overcome a series of
problems that impede the approximation of Ukrainian
law to European legal standards. First of all, it is nec-
essary to qualitatively change Ukrainian legislation so
that it follows the international principles of democra-
cy and the rule of law, i.e., ensures respect for human
rights and fundamental freedoms, minority rights, etc.
The clearer the rules of rulemaking and the more pre-
cise the language of rulemaking, the better the legal act
will be, which will meet the national interests, socie-
ty’s perceptions of justice, equality, freedom, and thus
be understandable to the addressee, - notes S. Lew-
is (2023), studying the quality of laws.

V. Yzaguirre (2023), investigating approaches to
legal certainty, notes that the legislators, seeking to
achieve predictability, should write out the regulato-
ry provisions as clearly as possible, and enforceabili-
ty - should consider the value-based social aspect as a
substantiation for the established rules. Thus, formally
definedrulesoflaware superiorinregulating social rela-
tions at various levels. Their quality depends on a range
of factors, among which the key is the effectiveness of
rule-making technique, which is designed to fully reflect
the content of legal norms in the forms (sources) of law.

Thus, the issues of compliance with European prin-
ciples and requirements of rulemaking, the use of rule-
making techniques in the development of draft legal
acts have attracted the attention of many researchers.
Their contribution is crucial in integrating legal knowl-
edge of legal technology into a single system and add-
ing to its quality. However, the legal doctrine has hardly
ever provided a theoretical understanding of the specif-
ic features of legal reservations in the implementation
of the European principle of legal certainty.

The purpose of this study was to provide a logical
and legal analysis of legal reservations as a means of
drafting legal rules to fulfil the purpose of the principle
of legal certainty in national legislation. The specified
purpose led to the following tasks: to define and char-
acterise the requirements and content of the principle
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of legal certainty, to clarify the legal nature and essen-
tial properties of legal reservations in the rules of law,
and to analyse their typical shortcomings.

Materials and Methods

Considering the specifics of the purpose and objectives
of the study, various methods of cognition were em-
ployed, which helped to identify the most significant
and meaningful scientific provisions of the study. Thus,
the axiological method helped to determine the value
aspect of legal reservations in the provisions of law,
which is manifested through the ability to ensure the
establishment and protection of basic values of society,
including human rights and freedoms, and to reflect the
spiritual and value essence of law.

The use of the analysis method helped to study
the components of the principle of legal certainty and
understand their significance. The knowledge gained
contributed to the use of a special legal method that
characterised the requirements of the principle of le-
gal certainty and helped to assess their significance in
the drafting of legal norms. Using legal terms, legal cer-
tainty is interpreted as a component of the rule of law.
Knowledge was also gained of the crucial features of
legal reservations and their definition was formulated.

The logical method and the modelling method
helped to trace the systemic dependencies of semi-
otics and law, rule-making technique, and the results
of implementing the purpose of the principle of legal
certainty, the content and form of the regulatory ex-
pression of legal reservations. The abstraction and de-
ductive methods provided the transition from general
statements to individual results. Specifically, the study
succeeded in highlighting the special significance of
the principle of legal certainty and aspects of its imple-
mentation in national legislation through legal reser-
vations among a series of properties and relationships
that are determined by the implementation of the rule
of law, the dynamics of human rights development
modelled in legal norms, the complexity of mecha-
nisms for their implementation, and the specific fea-
tures of legal technique.

The hermeneutic method helped to clarify the es-
sential properties of legal reservations by interpreting

rada.gov.ua/laws/show/980_428#Text.
rada.gov.ua/laws/show/v001p710-21#Text.
rada.gov.ua/laws/show/v002p710-17#Text.

rada.gov.ua/laws/show/v005p710-05#Text.
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legal texts of regulations, decisions of the European
Court of Human Rights, and the Constitutional Court
of Ukraine. The study attempted to provide a scientific
substantiation for the significance of legal reservations
in fulfilling the purpose of the principle of legal certain-
ty, and identified and characterised the general require-
ments and essential features of legal reservations as an
element of rule-making technique.

The systemic method helped to present a holistic
picture of the interrelationships between the require-
ments of the principle of legal certainty as a system of
legal knowledge about the rules, means, and methods
of achieving maximum completeness and compliance
of the forms of regulatory provisions with their content,
simplicity of presentation, and accessibility for under-
standing. The study was based on the decision of the
European Court of Human Rights!, of the Constitution-
al Court of Ukraine***, on substantive and procedural
law and legislation of Ukraine>®’, OSCE recommenda-
tions (2023), Venice Commission studies®, which in
general contributed to the logical and consistent execu-
tion of tasks and the fulfilment of the specified purpose.

Results

According to A. Hurrell (2008), the paradigm of mod-
ern international legal relations is characterised by the
transition to new ideas of good governance and expan-
sion of global rule-making, changes in the understand-
ing of the social purpose of the state and international
organisations, increased attention to the implementa-
tion of the principles of international law, which ensure
the unity of legal regulation of social relations, coher-
ence of all components of the legal superstructure,
strengthening the social order, and synthesising global
legal experience.

The principles of law are consolidated in a system
of legal norms, which in continental Europe are reflect-
ed in regulations as the main source of law. The objec-
tive form of the existence of legal principles is achieved
through the use of rulemaking techniques, namely,
rules, means, and methods of setting out the content
of legal norms in the articles of regulations, and indi-
cating the systemic links between them as a whole and
individual regulatory prescriptions. The decisions of

! Judgment of the European Court of Human Right in Case No. 65518/01 “Salov v. Ukraine”. (2005, September). Retrieved from https://zakon.
2 Judgment of the Constitutional Court of Ukraine No. 1-p/2021 in Case No. 1-179/2019(4094/19. (2021, July). Retrieved from https://zakon.
3 Judgement of the Grand Chamber of the Constitutional Court of Ukraine No. 2-p/2017. (2017, December). Retrieved from https://zakon.
*Judgement of the Constitutional Court of Ukraine No. 5-pr/2005 in Case No. 1-17/2005. (2005, September). Retrieved from https://zakon.
5 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14/ed20010405#Text.

6 Constitution of Ukraine. (1996, June). Retrieved from https://www.president.gov.ua/documents/constitution.

7 Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17/ed20120413#Text.

8 Report of the Venice Commission No. CDL-AD(2011)003rev “On the Rule of Law”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.
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the Constitutional Court of Ukraine dated 14 July 2021
No. 1-p/2021' and of 20 December 2017 No. 2-p/2017>
stipulate that these links in national legislation are
achieved by the commonality of legal terminology, as
well as background knowledge of legally significant
words and phrases. The clarity, comprehensibility, and
unambiguity of legal norms, specifically their predicta-
bility and stability, constitute a set of requirements of
the principle of legal certainty that generally ensure the
organisation and functioning of the legal system, law-
making, and law enforcement processes. Investigating
the status and prospects of the principle of legal cer-
tainty, L. Luts (2023) notes that in the context of the
functioning of interstate and national legal systems,
this principle is becoming increasingly popular, requir-
ing a more generalised understanding, clarification of
its capabilities and means of ensuring.

In seeking to achieve common goals in drafting
regulations, the Member States of the European Union
agree to follow the requirements of the principle of le-
gal certainty, namely: foreseeability, proportionality,
enforceability, coherence and consistency, publication
and accessibility, transparency, clarity and compre-
hensibility®. The requirement of foreseeability in the
OSCE publication (2023) means that the rules of law
should be designed in such a way that the addressee
can understand, predict what consequences a particu-
lar action may lead to, what action they should take and
when, etc. In this case, it is advisable to formulate the
regulatory provisions as specifically as possible so that
there are no grounds for an alternative interpretation
of the content of the norm, which may result in arbi-
trariness of the state. Predictability can be achieved by
ensuring transparency and clarity of regulatory provi-
sions. They should be formulated in a clear and concise
manner, clearly and unambiguously, with consistent
and coherent use of terminology, avoiding excessive de-
tail. For instance, the rule of law defined in Article 148
of the Criminal Procedural Code of Ukraine* (wording
dated 18 November 2012) “Preventive measures shall
be applied to a suspect, accused, defendant, convicted
person to prevent attempts to evade inquiry, inves-
tigation, or trial, to prevent the establishment of the
truth in a criminal case or to continue criminal activi-
ty, as well as to ensure the enforcement of procedural

rada.gov.ua/laws/show/v001p710-21#Text.

rada.gov.ua/laws/show/v002p710-17#Text.

rada.gov.ua/laws/show/980_428#Text.
rada.gov.ua/laws/show/v005p710-05#Text.

rada.gov.ua/laws/show/980_428#Text.

decisions”, does not contain clearly formulated provi-
sions that would define for a suspect, accused, defend-
ant, convicted person the actions that are prohibited for
them while in this legal status. Therefore, this wording
of the law does not meet the criterion of foreseeabili-
ty. Specifically, the judgment of the European Court of
Human Rights dated 06 September 2005 (application
No. 65518/01)° states that “... a provision cannot be
considered a “law” if it is not formulated with sufficient
clarity to enable a person to regulate their behaviour:
they must be able to foresee the consequences that a
particular action may lead to..”. The Constitutional
Court of Ukraine in its decision No. 5-rp/2005 dated
22 September 2005° noted “... that the requirement of
certainty, clarity, and unambiguity of a legal provision
follows from the constitutional principles of justice
and equality, since other means cannot ensure uniform
application of legal provisions, understanding of their
meaning during law enforcement, and this inevitably
leads to arbitrariness on the part of the authorities.
Human and civil rights may be restricted only if the
application of the legal provisions establishing such re-
strictions is foreseeable”. In other words, a person must
be able to separate lawful behaviour from unlawful be-
haviour based on certain criteria and foresee its legal
consequences. Such legal influence is one of the aspects
of human rights guarantees, which is achieved through
rule-making, law enforcement, and justice. In this way,
according to O. Barabash et al. (2022), the requirements
of the rule of law are implemented, and national legisla-
tion converges with European standards in the field of
human rights and freedoms.

The aforementioned judgment of the European
Court of Human Rights” also states that .. the legal pro-
vision of Article 127 of the Criminal Code of Ukraine®
(wording dated 06 September 2005) met the require-
ments of clarity and foreseeability”, which was achieved
through qualitative linguistic construction and the use
of rule-making techniques in the following form: “Tor-
ture, i.e,, the intentional infliction of severe physical
pain or physical or mental suffering by means of beat-
ings, torture, or other violent acts to induce the victim
or another person to perform acts contrary to their will,
including to obtain information, testimony, or confes-
sion from them, to punish them for actions they have

! Judgment of the Constitutional Court of Ukraine No. 1-p/2021 in Case No. 1-179/2019(4094/19. (2021, July). Retrieved from https://zakon.
2Judgement of the Grand Chamber of the Constitutional Court of Ukraine No. 2-p/2017. (2017, December). Retrieved from https://zakon.
3 Interinstitutional Agreement Between the European Parliament, the Council of the European Union and the European Commission on Better
Law-making. (2016, April). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT /?uri=CELEX%3A32016Q0512%2801%29.

* Criminal Procedural Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-17/ed20120413#Text.

5 Judgment of the European Court of Human Right in Case No. 65518/01 “Salov v. Ukraine”. (2005, September). Retrieved from https://zakon.
% Judgement of the Constitutional Court of Ukraine No. 5-pr/2005 in Case No. 1-17/2005. (2005, September). Retrieved from https://zakon.
7Judgment of the European Court of Human Right in Case No. 65518/01 “Salov v. Ukraine”. (2005, September). Retrieved from https://zakon.

8 Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14/ed20010405#Text.
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committed or are suspected of having committed, or to
intimidate them or other persons”.

Proportionality as a requirement means that
when designing prohibitions, obligations, and penal-
ties in legal provisions, the wording of their content
should always be proportionate to the purpose of le-
gal regulation. In other words, the measures of influ-
ence contained in the rules of law must be appropri-
ate, necessary, and permissible to achieve the desired
goal (Recommendations for Ukrainian.., 2018). For
instance, the legal provisions in Articles 139, 293, and
294 of the Civil Code of the Ukrainian SSR of 1963 con-
tained requirements for appeals against decisions and
rulings of the court of first instance, which had the right
to decide on the admissibility of the appeal. Thus, the
judge, having established that the appeal was not filed
in compliance with the requirements, ruled to leave it
without motion. For example, Article 293 of the Civil
Code of the Ukrainian SSR contained the following re-
quirements: “The appeal shall be set out in clear type-
written text. The appeal shall contain the full and exact
name of other persons involved in the case, their place
of residence or location, postal code, communication
number...”. Undoubtedly, all the means and procedures
were provided for the achievement of the objectives of
justice but considering the specified requirements for
the form and content of the appeal, it can be concluded
that they were not proportionate to the purpose of jus-
tice. That is, the person who had grounds for the appeal
had to provide a series of information that might not
have been known to them, since the person who man-
aged the property was another person.

Enforceability is based on the understanding that
regulations must be implemented in practice. In oth-
er words, the entities covered by a legal provision can
actually implement it in everyday life within the stip-
ulated timeframe. In law enforcement, the enforcea-
bility of regulations is also achieved when the regula-
tions are clear, precise, unambiguous, and consistent
(Yarema, 2023). For instance, the regulatory provisions
prescribed in Article 143 of the current Constitution of
Ukraine? define the powers of territorial communities
of villages, towns, cities, among which one can single
out “ensure the holding of local referendums and im-
plementation of their results”, as well as in part 5 of Ar-
ticle 7 of the Law of Ukraine No. 280/97-VR “On Local
Self-Government in Ukraine”?, which specifies that “the
procedure for appointing and holding a local referen-
dum and the list of issues to be decided exclusively by

show/280/97-%D0%B2%D1%80?lang=en#Text.
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a referendum are determined by the law on referen-
dums”, cannot be properly implemented, since as of
5 July 2024 there are no current legal provisions of a
regulation that would be a logical continuation of the
legal regulation of public relations in this area.

Coherence and consistency in rulemaking mean
that individual regulatory provisions and regulations
as a whole should not contradict each other, they are
properly interrelated, and the development of new
ones is possible as a result of the logical sequence of
legal regulation of social relations. Compliance with
this requirement allows avoiding the emergence of
unnecessary regulatory provisions and optimising the
subject matter of legal regulation to reduce the number
of regulations in a single area of social relations. For in-
stance, the regulatory provisions of the Law of Ukraine
No. 889-1V*, namely, Item 4.3 of Article 4 states that
“state material and social support in the form of target-
ed payments of funds and provision of social services
pursuant to the law, contributions to compulsory insur-
ance of the taxpayer pursuant to the law, alimony paid
to the taxpayer according to a court decision shall not
be included in the total monthly or annual taxable in-
come of the taxpayer”. However, the Procedure for Com-
pletion and Submission by Tax Agents..., approved by
Order of the State Tax Administration (Service) No. 451
dated 29 September 2003, states that all types of in-
come listed above are considered income from which
tax is withheld. In other words, such a requirement as
consistency of the provisions of regulations is not met
in this case, which creates grounds for making relevant
changes to the current legal provisions and official in-
terpretation of their content.

Publication and accessibility is a requirement that
refers to the need to ensure that the public can get
acquainted with drafts and enforced regulations and
their supporting documents in a barrier-free manner
through prompt publication of information in official
sources in an understandable language and in formats
accessible to people with disabilities (OSCE, 2023).
Thus, the principle of legal certainty as a component of
the rule of law is based on the concept of predictability.
In other words, legal norms should be formulated with
sufficient clarity, unambiguity, and comprehensibility
to enable legal entities to choose a course of conduct
that follows these norms and to foresee its consequenc-
es. The above requirements of the principle of legal
certainty can be met by applying a unified rulemaking
technique that covers a system of elements related to

! Civil Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1540-06/ed19630718#Text.
2 Constitution of Ukraine. (1996, June). Retrieved from https://www.president.gov.ua/documents/constitution.
3 Law of Ukraine No. 280/97-BP “On Local Self-Government in Ukraine”. (1997, May). Retrieved from https://zakon.rada.gov.ua/laws/

* Law of Ukraine No. 889-1V “On Personal Income Tax”. (2003, May). Retrieved from https://zakon.rada.gov.ua/laws/show/889-15#Text.
% Order of the State Tax Service of Ukraine No. 451 “On Approval of the Form of Tax Calculation of Amounts of Income Accrued (Paid) in Favour
of Taxpayers and Amounts of Tax Withheld from Them (Form N 1/[®) and the Procedure for Completion and Submission by Tax Agents of
Tax Calculation of Amounts of Income Accrued (Paid) in Favour of Taxpayers and Amounts of Tax Withheld from Them”. (2003, September).
Retrieved from https://tax.gov.ua/zakonodavstvo/podatkove-zakonodavstvo/normativno-pravovi-akti-z-pitan-kpr/nakazi/61755.html.
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the preparation of draft regulations in the most perfect
structure and form. H. Gurbanov (2022) proposes to in-
clude legal language, legal constructions, the procedure
for registration of a legislative act, forms of systemati-
sation of legislation, etc., as rule-making techniques.

The purpose of the principle of legal certainty can
be fulfilled if the addressee is informed in advance of
the regulations, if the legal provisions are clear, under-
standable, and unambiguous, if the scope of discretion-
ary powers and the ways of exercising them are certain,
if final decisions of national courts are not appealed
and enforced, if the legal provisions are flexible in law
enforcement, which is achieved by accommodating hu-
manity and justice, etc.l.

The availability of a sufficient arsenal of rulemak-
ing techniques (principles, rules, designs, etc.) ensures
that the form of regulatory provisions is consistent
with their content, provides clarity of presentation
and accessibility for understanding, and specifies the
issues that are the subject of legal regulation of the reg-
ulations being developed. Their preparation is a key
stage of rulemaking, which involves creative compre-
hension of human existence, determination of relevant
requirements, rules, and guidelines for governing and
protecting social relations. High-quality formulation of
regulatory provisions is achieved by compliance with
the requirements of logical consistency, proper clarity
of presentation, accuracy of description, freedom from
contradictions, conciseness, correct layout of the draft
regulation, standardisation of language means of formal
style?. Thus, summarising the above, it is advisable to
cite the opinion of V. Ternavska (2021) that rulemaking
technique plays a vital role in the system of constitu-
tional and legal policy tools, since its instruments form
the qualitative content of legal policy and ensure the ef-
fectiveness of its implementation. Failure to follow the
rules and techniques of this technique adversely affects
the interaction of legal policy elements and reduces the
level of development of legal life in society.

Apart from these elements of the rulemaking tech-
nique, legal reservations are also distinguished, which
are interpreted in scientific sources as socially deter-
mined provisions that have a special normative and
lexical form, supplement the content of a legal provi-
sion, indicate the limits of its effect in reconciling the
interests of participants in social relations, and entail
certain legal consequences (Shutak, 2014). In terms of
the forms of legal norms, R. Maniko (2023) notes that
the dynamics of social relations and their globalisation
lead to adaptation to new circumstances, but with the

preservation of continuity in law and its communica-
tive nature as unchanged internal components. This en-
sures the legitimacy of the rule of law and its predicta-
bility. These theoretical provisions reflect the essential
properties, dynamism, and simultaneous significance
of legal regulation of social relations. In the mechanism
of legal regulation, legal reservations guide a person in
choosing the most acceptable option for lawful behav-
iour, while for lawmakers, they are a method of con-
structing legal norms. In linguistics, reservations are
defined as a speech construction used by the speaker to
prevent certain negative consequences for the address-
ee by expressing the will to perform or not to perform a
certain action(s) (Vasilieva, 2010). In a legal text, as not-
ed by V. Lazariev (2022), legal reservations can be inter-
preted as a communicative and cognitive unit that is ob-
jectified through specific linguistic means and provides
a reflection of a particular legal content of a regulatory
provision. Thus, the above indicates that a reservation
is a certain type of speech turns (constructions) that
communicate expectations from actions (inaction) and
encourage the addressee to socially useful behaviour.
In rulemaking, language constructions are essential to
ensure the “openness” of a regulatory provision, i.e,, its
specification, detail, establishment of exceptions, etc.

Legal reservations are increasingly used in the
construction of legal provisions in the current legisla-
tion of Ukraine to ensure clarity and comprehensibil-
ity of principles, standards, and rules. For example, in
the Constitution of Ukraine?, Article 32 states that “it
is not allowed to collect, store, use, and disseminate
confidential information about a person without their
consent, except in cases determined by law, and only
in the interests of national security..”, Article 94 states
that “the law shall enter into force ten days after its
official promulgation, unless otherwise prescribed by
the law itself, but not earlier than the day of its pub-
lication”, Article 106 states “the President shall have
veto rights over laws adopted by the Verkhovna Rada of
Ukraine (except for laws amending the Constitution of
Ukraine).... In the Criminal Code of Ukraine*, Article 58
specifies that “punishment in the form of service re-
striction is applied to convicted servicemen, except for
conscripts”, Article 81! - “.. the court shall impose on
the person released from serving the sentence the obli-
gation to serve the sentence immediately, but not later
than 24 hours..”. In the Commercial Code of Ukraine®,
Article 73 states that “a state unitary enterprise shall
publish information about its activities, except in cases
established by law...”, Article 190 - “free prices shall be

! Report of the Venice Commission No. CDL-AD(2011)003rev “On the Rule of Law”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.
2Judgment of the Constitutional Court of Ukraine No. 3-p/2019 in Case No. 1-231/2018(2980/18,3728/18). (2019, June). Retrieved from

https://zakon.rada.gov.ua/laws/show/v003p710-19%23Text#Text.

3 Constitution of Ukraine. (1996, June). Retrieved from https://www.president.gov.ua/documents/constitution.
* Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14/ed20010405#Text.
5 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15#Text.
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determined for all types of products (works, services),
except for those for which state regulated prices are es-
tablished”, etc.

These provisions of law use legal reservations,
which are used to implement the requirements of the
principle of legal certainty in legislation and have the
following form of regulatory expression: “except in cas-
es”, “only in the interests of”, “not earlier”, “not later”,
“except for”. There are also other forms, e.g., “as a rule”,
“in some cases”, “if necessary”. Through legal reserva-
tions, lawmakers define the exclusive powers of public
authorities and officials and build the logic of the reg-
ulatory material of a branch of law. But there are also
rules of law where the use of legal reservations does not
ensure foreseeability as a requirement of the principle
of legal certainty. For instance, in the Civil Procedural
Code of Ukraine!, Article 106 specifies that “the proce-
dure for conducting an expert examination and drafting
expert opinions based on the results of the examination
is determined according to the current legislation of
Ukraine..”, Article 455 - “.. the application for setting
aside the award of an arbitral tribunal or international
commercial arbitration shall be accompanied by a cer-
tified translation of the listed documents pursuant to
the legislation”. In the Commercial Procedural Code of
Ukraine?, Article 42 states that “the parties to the case
are entitled to take part in court hearings, unless other-
wise prescribed by law”, etc. The legal and logical anal-
ysis of these provisions allows distinguishing the forms
of regulatory expression of legal reservations that
should not be used, specifically: “according to the cur-
rent legislation”, “unless otherwise prescribed by law”,
“in other cases prescribed by law”, etc. Such wording of
legal reservations indicates the existence of norms of
different branches of law designed to govern the same
area of social relations, which creates a situation where
there is no clear list of actions of the relevant entity,
which facilitates the abuse of law by public authorities.

Discussion

J. Raitio (2023) associates the principle of legal cer-
tainty with a conceptual scale of balancing between
foreseeability and fairness in legal decision-making. As
it were, the scope of the principle of legal certainty is
more specific than the scope of the rule of law. While
somewhat disagreeing with the expediency of compar-
ing the scope of these concepts, the report “The Rule of
Law”, adopted by the Venice Commission at its 86th ple-
nary session on 25-26 March 20113, reached a consen-
sus on the essential elements of the rule of law, among
which legal certainty occupies a prominent place, indi-
cating that it is structurally part of one comprehensive
concept. in terms of the perception of legal certainty as
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a means of balancing predictability and fairness in legal
decision-making, it is advisable to expand the mean-
ing of this statement for the purposes of rulemaking.
Thus, the general idea of the rule of law is to prevent
arbitrariness on the part of the state, and therefore
when formulating regulatory provisions, the developer
should clearly define the scope of discretionary powers
of public authorities and the ways of their implementa-
tion to ensure protection against excessive interference
with the interests of an individual, prevention of abuse
of law, etc. Thus, by achieving the most optimised form
of expression of the content of a legal provision, a per-
son is provided with the opportunity to understand and
foresee the consequences of a particular behaviour, to
model its permissible and desirable options, which cer-
tainly has a positive impact on the state of lawfulness
in the state.

According to O. Yukhimiuk (2017), the system of
ensuring the effect of a legal rule in Ukrainian legisla-
tion consists of a series of ordered elements, including
legal reservations that ensure the coordination of inter-
ests of subjects of legal relations, determine the legal
regime for applying the provisions of a general rule to
the circumstances of concrete legal facts, and ensure
the accuracy and clarity of legal rules. This opinion of
the researcher reflects the essential aspects of legal
reservations and highlights the significance of further
investigation of theoretical and practical issues of ap-
plication of legal reservations in rulemaking, which
correlates with the findings of the present study in de-
termining their crucial features. These features of legal
reservations in the mechanism of legal regulation mean
that legal reservations contribute to effective rulemak-
ing, law enforcement, interpretation, law enforcement,
and direct implementation of legal provisions. It is the
content of the rules that will determine the behaviour
of a legal entity, since the rule of law determines the
ability of a person to perform relevant acts to achieve
a private or public interest, the legal obligations of le-
gal entities and prohibitions, the effectiveness of which
also depends on the successful determination of the
limits of the rules of law.

Apart from these features, legal reservations are
characterised by a series of requirements that are ob-
jectively determined by state and legal development.
In general, the rulemaking technique should meet the
requirements that are divided into substantive and for-
mal in the legal literature. Thus, N.Y. Zabolotna (2016)
includes legality, validity, accuracy, accessibility, expedi-
ency, unambiguity, emotional neutrality, etc., among the
substantive requirements of rulemaking techniques.
Formal rules include terminological, syntactic, stylistic,
and grammatical rules. On this basis, and considering

! Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

2 Commercial Procedural Code of Ukraine. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1798-12#Text.

3 Report of the Venice Commission No. CDL-AD(2011)003rev “On the Rule of Law”. (2011, April). Retrieved from https://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL-AD(2011)003rev2-ukr.
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the legal nature of the principle of legal certainty, it is
possible to identify special requirements, specifically,
reservations are considered legal if they are reasonable
and permissible from the standpoint of the essence and
purpose of a legal and democratic state, follow the con-
cept of the draft regulation, and are applied only to the
extent required by the purpose of the legal norm. In oth-
er words, legal reservations reinforce the spiritual and
value essence of law, its ability to embody and ensure
justice, freedom, and equality, and reflect the purpose
and objectives of legal regulation of social relations.

According to R. Whalen (2022), the technique of
rulemaking is determined by social factors, new infor-
mation capabilities of modern technologies, the degree
of their legality, etc. In other words, the researcher
stresses the use of information technology in legal sci-
ence in general and in the law-making process specifi-
cally. Undoubtedly, such trends are taking place in legal
practice, but certain reservations should be expressed
regarding the inadmissibility of not considering the key
idea of the purpose of legal technique - to be a means
of practical implementation of the essential properties
of law and its principles. This means that the purpose
of the rulemaking technique is to construct legal norms
in such a way that they follow the general principles of
law, ensure the establishment and protection of social
values, and fairly reconcile the interests of legal enti-
ties. This means that legal reservations depend on the
essence of law, its qualitative properties, which are
manifested in its ability to reflect the general principles
of establishing, ensuring, and protecting social values,
to be both a universal regulator of social relations and a
means of reconciling the interests of legal entities.

I. Lifante-Vidal (2020) shares an analogous opin-
ion, emphasising that legal certainty is achieved where
the regulatory provisions meet the expectations of so-
ciety, are based on the values achieved by society in the
field of law, are logical and systematic. In this context,
the implementation of the principle of legal certainty in
national legislation is absolutely possible, which at the
same time indicates the validity of the requirements for
legal reservations, among which it is advisable to dis-
tinguish compliance with the degree of justice, equality,
and freedom recognised in society, and the ideas of a
legal and democratic state.

Conclusions

To summarise the above, it is advisable to focus on the
key aspects of the study. The specificity of the subject
matter of this study was to investigate legal reserva-
tions in fulfilling the purpose of the European principle
of legal certainty on the example of Ukrainian legisla-
tion. The content of the findings was determined by
the purpose and objectives of the study. The purpose
of this study was fulfilled by defining and characteris-
ing the requirements of the principle of legal certainty,
clarifying its content, determining the legal nature and

essential properties of legal reservations in the provi-
sions of national law, and analysing their typical short-
comings. Specifically, from the standpoint of the gen-
eral ideas of the rule of law, the researcher describes
the requirements of the European principle of legal
certainty, including foreseeability, proportionality, en-
forceability, coherence and consistency, clarity, etc. This
helped to perform a logical and legal analysis of the
regulatory provisions of national legislation, to identify
the optimised and negative aspects of the rulemaking
technique, including the qualitative forms of regulatory
expression of legal reservations.

Proceeding from the findings of the study of these
requirements and judicial practice, it was found that
the principle of legal certainty is a component of the
rule of law and is based on the concept of predictability.
In other words, legal norms must be formulated with
sufficient clarity, unambiguity and comprehensibility
to enable legal entities to choose a course of conduct
that follows these norms and to foresee the legal conse-
quences of their behaviour.

It was found that the fulfilment of the purpose of
the principle of legal certainty in national legislation
depends on the technique of rulemaking. Among the el-
ements of this technique, a prominent place belongs to
legal reservations, the content of which is determined
by the social purpose of law, they take the form of lan-
guage constructions, specify the purpose of the rule of
law and the limits of its effect, and ensure its accuracy
and predictability.

The study proposed to include the following fea-
tures of legal reservations as an element of rulemaking
technique: they are determined by the social purpose of
law and its principles; correspond to the degree of jus-
tice, equality, freedom recognised in society, as well as
the concept of a draft legal act; ensure the accuracy and
predictability of legal provisions, and take the form of
language constructions; specify the content and limits
of a legal provision in the mechanism of legal regula-
tion; and cause legal consequences.

Thus, considering the legal nature of the principle
of legal certainty and the features of legal reservations,
it is worth summarising the essence of the latter, which
is that legal reservations, by enhancing the impact of
formally defined legal provisions on the consciousness
and behaviour of a person, ensuring the effectiveness of
application of the provisions of a general rule to a con-
crete life situation, and achieving clarity, comprehensi-
bility, unambiguity, foreseeability, and stability of legal
provisions, embody the requirements of the principle of
legal certainty in the provisions of national legislation.
On this basis, the principal requirements can be iden-
tified, namely, reservations are considered legal if they
are substantiated and permissible in terms of the social
purpose of a rule-of-law and democratic state, follow
the concept of the draft regulation, and are applied only
to the extent required by the purpose of the legal norm.
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Thus, the findings of this study can be used to define
and streamline legal reality, to reconcile the interests of
society, individuals, and the state through rulemaking,
development and research of topical issues of rulemak-
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of rulemaking technique, to analyse and structure the
technique of rulemaking and lawmaking, etc.
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AHoTauia

AKTyaslBHICTD [JOCHIZPKeHHA MNOJATa€e B TOMY, 10 NpPaBOBi CUCTeMU JepxKaB, Y AKUX BU3HAETbCA Ta
3a0e3MevYy€eThCs Jisi NPUHLMIY BEPXOBEHCTBA NpPaBa, JefAasti 6ijblle 3a3HAIOTh iHTerpaliiHOTO BIJIMBY:
3arajibHi BUMOrd HOPMOMNPOEKTYBAaHHA YHiQiKylOTbCS Ta 3a6e3ne4yyThCsl CHIIbHUMU 3060B’I3aHHAMHU
JlepKaB-y4acHUIb MiXKHApOJAHUX CHiBTOBApUCTB. MeTow JocaifkeHHs 6yJjio 3JilCHEHHsS JIOTiKO-
IOpUJMYHOTO aHaidy NpaBOBUX 3acTepeXeHb $K 3aco6y NPOEKTYBaHHSA (KOHCTPYIOBAaHHS) HOPM
paBa B JOCATHEHHI MeTU NPUHLUNY HPUAUYHOI BU3HAYEHOCTI B HalLiOHAJbHOMY 3aKOHOJABCTBI.
Cnenudika MeTH JocC/i/PKeHHS] 3yMOBUJIA 3aCTOCOBYBAaHHSA Pi3HUX MeTO/[iB HAYKOBOro Mi3HaHHS, Cepej
SIKMX aKCiOJIOTIYHWH, aHaJlizy, CUCTeMHHUH, CcheliaJbHO-IOPUAUYHUNA, TEepPMEHEBTHUYHUM, JIOTIYHUH,
MoO/le/II0BaHHS Ta iH. BUKOpUCTaHHSA 3a3HaYeHUX MEeTO/1iB 3a6e31e4yni0 06IPyHTYBaHHS HAYKOBOI rinoTesu
00 CKJIaZy NPUHUUIY IOPUAMYHOI BU3HAYEHOCTI Ta NPUPOJAU NPABOBUX 3acTepexeHb. Pe3aroMoBaHoO,
110 NPUHLMUI IPUAUYHOI BU3HAYEHOCTI AK CKJaJ0Ba BEPXOBEHCTBA IpaBa I'PYHTYETHCA HAa KOHLENLil
nepen6avyyBaHOCTI, 0 AOCATAETHCS IIJISAXOM 3abe3NnedyeHHs YiTKOCTi, HeIBO3HAYHOCTI Ta 3p0O3yMiJIOCTi
HOpPM NpaBa, IOBHOTH Bifio6pakeHHs IX 3MicTy B HOpMaTUBHUX $opMax HallioHaJIbHOTO 3aKOHO/ABCTBA.
3’sicoBaHo, 1[0 peasi3alis BUMOT NPUHIMIY IOPUIUIHOI BU3HAYEHOCTI MOXJIMBA HIJISIXOM 3aCTOCYBaHHSA
€/JUHOI TEXHIKM HOPMONPOEKTYBAHHS, CTPYKTYPYBaHHsI Ta GOpMyJII0BaHHS HOPMAaTUBHUX II0JI0KEHbD, Jie
MpPaBOBUM 3aCTEPEXXEHHSM Ha/la€EThCsS BaroMe 3HaueHHs. BcTaHOBJIEHO Ta cxapaKTepU30BaHO HANGiIbII
CYTTEBI O3HAaKMU IPaBOBUX 3acTepeXeHb 4Yepe3 pO3yMiHHA IX AK eJleMeHTa HOPMOIPOEKTYBaJIbHOI
TeXHIKH B JJOCATHEHHI MeTHU €BPOINENCbKOro NPUHIUNY IPUAAYHOI BU3HA4eHOCTi. OKpecseHO CYyTHiCHI
BJIACTUBOCTI NMPAaBOBUX 3aCTepeXKeHb i 3arajibHi BUMOTH J10 HUX. [IpaBoBi 3acTepexeHHs B HOpMax NpaBa
HalliOHA/JIbHOTO 33aKOHOJABCTBA BHU3HAYE€HO fAK €JeMEeHT HOPMOIIPOEKTYBa/bHOI TEXHIKH, 3MICT AKHUX
3yMOBJIEHUH coljia/IbHUM NpHU3HAaYeHHAM npaBa. /loBe/jeHO, 1110 BOHU MalOTh GOPMY MOBHHUX KOHCTPYKILiH,
KOHKpPETHU3YIOTh MeTy HOPMH mpaBa Ta Mexi ii #ii, 3abe3mneuyoTb TOYHICTh i mepeabadyyBaHICTb
HOpPMaTUBHOro npunucy. OTpuMaHi pe3yJbTaTH AOCIIJPKeHHS MalTh NPAaKTUYHY 3HAUYYLIiCTh, 30KpeMa
MOXYTb Oy TH BUKOPUCTAHi B HAYKOBO-A0CAiTHUIbKIN po60Ti — /151 MOJa/IbIIOTO JOC/iIXKEHHS aKTyaJIbHUX
NUTaHb TEXHIKM HOPMOINPOEKTYBAHHS, y HOPMOTBOPYiA po6OTi - mij 4ac po3pobseHHS HOPMATHBHO-
NIpaBOBUX aKTiB
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