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IOpUIMYHOTO iHCTUTYTY HamioHansHoro
IOPUIMYHOTO yHIBepCHUTETY iMeHi SIpociaBa
Mynporo crapmmii HayKoBuid criBpoOiTHIK H/IT
BHUBYCHHS Ipo0JIeM 3JI09MHHOCTI iMeHi akaa. B. B.
Crammuca HAIIpH VYkpainu, kauauaat opuaudaHux
HayK

®OPMU EKCIIITYATAIII JIFOJJWHU 3A YUHHUAM KK
YKPATHU

Hapasi Po6ouoto rpynoro 3 nuranb po3BUTKY KPUMiHAIBHOTO IIpaBa,
sika Oyna ctBopeHa 07.08.2019 p., akTUBHO poO3pOOISIETECA MPOEKT HOBOTO
Kpuminansaoro konekcy (fnani — KK) Ykpainu. Ta siki 6 HOBI migxomu ta
inei He Oymu BTUIEHI y IpUIHcCax IBOTO HOPMATHBHO-TIPABOBOTO aKTy,
YacTHHA KPUMIHAIBHO-TIPABOBUX 3a00pOH 3ayMIIATBCS 1 HaBpsl YU
3a3HAIOTh CYTTE€BUX 3MiH. Lle moB’s3aH0 HacamIiepen i3 TUM, IO YacTHHA
3MOYMHIB (KPUMiHANBHUX TPaBOMOPYIIEHs) € KOHBeHIiitHUMH. Came 10
TaKUX KPUMIHAJIBHMAX IPAaBONOPYLICHb HAJEKUTh 1 TOPTIBIS JIOABMHU (CT.
149 KK Vkpainn). Bogaodac BapTo BiIMITHTH, IO HE3BaKalOUd Ha
KOHBEHIIIMHUI XapakTep Ii€i HOpMH, 3aKOHO/IaBellb HEOJHOPA30BO BHOCHB
70 Hel 3MiHM, SKi KOXKHOTO pa3y CTOCYBAJHCS, B TOMY YHCI H MOHSTTA
"ekcruTyarallis JIOAWHA", 10 BUCTYNAE€ BAXKIMBOIO KPHUMIHOYTBOOIOIOYOIO
O03HaKOI0 JaHOTO CKiIagy 3mo4yuHy. OTox, HUHI MaemMo ax 17 ¢dopm
eKCIUTyaTallii JIFOJMHA 32 BiJICYTHOCTI 3arajJlbHOTO BU3HAYEHHS 4Yd, X04a O,
€JIMHOTO PO3YMiHHS TOTO, IO COOOI0 CTAHOBUTH €KCILTyaTallis JIFOJUHU, Ta
3a HassBHOCTI BIIKPUTOTO Nepeniky i Gopm.

Buxonsun 3 1bOrO CTOCOBHO TOHATTSI «EKCIUTyaTallist JIIOJAWHHU»
BiZlpa3y BOauaeThcs moHaiiMeHie 2 npobiemu. Ilepma nonsarae B Tomy,
110 aHaJli3 MIPKHAPOAHUX aKTiB Ta IHO3EMHOTO 3aKOHOJIaBCTBA IIEPEKOHIIMBO
CBIIYUTH TPO BIACYTHICTH €IMHOTO MIJXOAY [0 TIyMadeHHS IbOTO
TepMiny. Tak, y >KOJQHIH MIKHapOAHIN KOHBEHLII, IPUCBSIYCHIA MUTaHHAM
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MPOTHIl TOPTiBIII JIFOABMH, HEMa€ BH3HAYCHHSA IHOTO TMOHATTA. He
pO3KpHBa€eThcs BOHO 1 B [IpoTOKON Mpo TOmepemKeHHS i NPHIUHEHHS
TOPTIBIII JIOOBMH, OCOOJHMBO >KiHKaMH 1 TITBMH, 1 ITOKapaHHS 3a Hel, 1o
noroHioe Koneenmito OOH mpoTn TpaHCHaIiOHANBEHOI OpraHi30BaHOT
3moguaHOCTI (2000 p.).

[To-pi3HOMY TPaKTYeTHCS MOHATTS «eKCIUTyaTarist Joaunam» i B KK
pi3HMX iHO3eMHHX JepkaB. JlOCHTh YacTo 3aKOHOJABII HAaBITH HE
BXKUBAIOTh 1€ MOHATTA y TekcTi BimmoBimHOi crarti KK, Bkasyrouun
HATOMICTh Ha METY Jil, IO YTBOPIOIOTH O0'€KTHBHY CTOPOHY TOPTiBIi
JIIOJIBMH, SIKa PO3KPUBAETHCS Yepe3 Mepeliik TUIOBUX (opM BHKOPUCTaHHS
moaunu (§ 22 ct. 115 Kaproro Kogekcy ITombmg, ct. 159A KK Bosrapii, 1.
1 cr. 388 KK Cep6ii, . 1 Pozminy 179 KK CnoBauumsu, m. 1 ct. 106 KK
Xopgarii, m. 1 ct. 186 KK BocHii ta ['epiieroBunn, ct. 418-a KK IliBHiuHOT
Maxkenonii, ct. 113 KK Crogenii, . 1 ct. 444 KK Yoproropii, 4. 1 cr.
323A KK TI'pemii, ct. 165 Kaproro Koxexkcy Mongosu, cr. 100a Kaproro
Komekcy Amnbamii, u. 1 cr. 133 KK Ecronii). HaToMmicTs KpuMiHaIBHI
3aKOHH TaKWX KpaiH, sk PO (. 2 mpumitku go ct. 127), Yexis (. 1 Ta 2 §
168) Ta JIutsa (cT. 147), X049a i BUKOPUCTOBYIOTH MOHATTS «EKCILUTyaTaIlisD»
YM «EKCIUTyaTallisl JIOJMHMY», ajle TaK caMO PO3KPUBAIOTH IX 3MICT uepe3
nmepeik TUNoBUX (GopM Takol ekciutyartaiiii. [lpore € ¥ BUHATKH i3
3arajpHOrO miaxoay. Tak, y cr. 209 Kapnoro Konexkcy Pymynii xowa i
MICTUTBCSl BKa3iBKa Ha EKCIUTyaTalito, SIK METY TOPTIiBJI JIOAbMH, YTiM
BHU3HAYEHHS OCTaHHBOI BiacyTHE. Y cBoro uepry y KK Bimopycii (m. 1
npumitku g0 cr. 181)! ta KK Vropmunu (nm. 8 §192)° namaerscs
BU3HAYECHHS TOHATTIO €KCIUTyaTallil IUIIXOM IepelliKy HaiOUIbII THIIOBHX
O03HAaK, sIKi Ha [yMKY 3aKOHOJIaBIIsl, BIACTHBI I[bOMY SIBHIILY.

[Ipu oMYy, SIK CBITYMTH aHANI3 3ralaHUX KPUMIHAJIBFHUX 3aKOHIB,
HAWOUIPII TUMOBMMH (OpPMaMHU eKCIDTyaTamii JIOTUHH €: 1) cexcyaipHa
eKCILTyaTaIlis, Kyau BiTHOCATH 1 3alHATTS MPOCTHUTYIIEIO, 1 TOpHOTpadiro;
2) ekclulyarauis NpUMYycoBoi mpari (HajgaHHs mnociyr); 3) pabctBo abo
BHKOPHCTAHHS 3BHYaiB, MOAIOHMX 10 paOCTBa, 4) MimHEBUTBHUI cTaH; 5)
BHJIYYEHHS OpraHiB Ta/abo TKaHWH, KIITHH, PiIUHM 3 TiTa moauHA. Yacto
3raayeTrscsi 1 BHUKOpPHCTAaHHI B 30poiiHoMy koH(pikTi (bocHig i
I'eperosuna, Monnoa, Cep0is1, Uexis, XopBaTis).

! Tak, y npumitui g0 c1. 181 KK Pecry6niku Binopych «Miji eKCILTyaTali€o ... po3yMiloTh
HEe3aKOHHUL NpumMyc JoOuHU 00 pobomu abo Hadanus nocaye (B T. 4. 10 Il CEKCyalbHOTO
XapakTepy, CypOraTHOr0 MaTEepUHCTBA, BUIIYYEHHS y JIOJUHU OpraHiB Ta (ab0) TKaHWH) )
8UNAOKY, AKWO 60HA HYepe3 NpuduHu, AKi 6i0 Hei He 3anedcamv, He Modice 8IOMOBUMUCH 6I0
BUKOHAHHA po6Im (nociye), BKIOYadu padctBo abo 3Buyai, moaioHi 1o pabersay [1].

2V n. 8 § 192 KK Yropuunu mij| eKCIulyaTalicro po3yMieThCs METa OTPUMAHHS TIEPEBATH
IIIIXOM BUKOPHUCTAHHS BPA3JIMBOTO CTaHy UM BPa3iIMBOi kepTBH [2].
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Hacrtynaa npobnema — mepeBaHTaXeHHS 1. 1 MpUMITKH 70 cT. 149
KK woBumMu Qopmamu. Takuit miaxin 3aKOHOMABI BOA4YaeTbes JEIO
JVBHUM, OCOOJIBO SIKIIO OpaT 10 yBarw y3arajdbHEHHS JaHHX, OTPUMaHMX
Ha TiACTaBi aHai3y iHO3eMHOTO KPHMiHAIBHOTO 3aKOHONABCTBa. Jlmmie
Kapuuiit Kogexc Monjosu nepen6auae 12 dgopm excryaTanii 3a3Haueno’.
Y OigpmocTi K BHMAAKIB TOHSTTSA eKCIUTyaTalii JIOOWHH B3araii
BUYEPITYETHCS BKA3iBKOIO Ha 5 THUMOBHX 11 (opM, Ipo siKi Huwtocs Bume. Y
KK P® Ta I'peuii nuie 3 ¢popmu ekcruryaTarii.

OxpiM 1pOTO, aHaNi3 NpaKTHKK 3acTocyBaHHs cT. 149 KK no3Boisie
CTBEPUKYBATH, 110 ¥ Ha MpaKTHLi OLIbLICTh GOopM eKcIutyaTanii JIIOIUHU
HE 3yCcTpiyaeThcs. Tak, BIAMOBIIHO O  CTATHCTHYHHX  JAHHUX
MiHCOIIOMTUKYA YKpaiHH B TEPEBaKHIN OLIBIIOCTI YKPATHIl CTPaXaaloTh
Bin (1) TpymoBoi, (2) cekcyampHOi eKkcruryartamii, (3) BHKOPHUCTaHHS ¥y
3TMOYUHHIN MISUTBHOCTI a0 (4) y 3aiHATTI xKeOpanTBoM, (5) Bi HE3aKOHHOT
TpaHCIUTaHTamii 4 (6) BiX BUKOpPHCTAaHHS y 30poiHUX KoH(DIiKTax [4].
To06To HabiLIBIT mOMHUPEHUMH € Jume 6 GopM ekcruryararii i3 17, mpo sxi
nnerscs y m. 1 mpumitku 1o ct. 149 KK Ykpainm.

Tomy BOadaeTbcs, IO JOLUIBHNM € CKOPOYEHHS BiJKPUTOTO
neperiky ¢popM ekcrutyaTaii JroauHu. Ha Hairy 1yMKy, OHUM i3 CIoco0iB
CKOpPOUCHHsI Tepeniky (GopM ekcruryaTtaiii MO)Ke BUCTYIMATH 00’ €IHaHHS
JeIKHX 13 THX, 10 Ha3BaHi B 1. 1 mpumitku g0 cr. 149 KK Vkpainu, y
OUIbLI MIMPOKI TOHATTS. Hampukiaa, BapTo BIIHECTH 10O CEKCyalbHOI
eKCILTyaTallifo IPOCTUTYLIO | BAKOPUCTAHHS JIIOAUHY Y TopHOTpadii, K 11e
3po0iieHo y KpuMiHaIbHUX 3akoHaX JInTey, [Tompmi, Yexii Ta Xopsarii.

ITig oxpeMoro, TOBOJI CaMOCTIHHOIO TPYIOI0, HA HAIIY TYMKY, CIIiJT
MOXHa 00’e€gHATH Taki (OPMHU eKCIUTyaTalil JIOAWHH SK: MPHMYycOoBa
mpamsl, NMPUMYCOBE HagaHHS MOCIYT, paOcTBo abo 3BHWYai, MOAIOHI 1O
pabcTBa, MiAHEBUIBHHUN CTaH Ta 3alydeHHA B OOproBy Kadaiy; Ha3BaBIIA
Oi7BII NUPOKHUM TIOHATTSM — «TPYAOBa EKCILTyaTallish», sIke Xoua i Maiixke
HE 3yCTPIYaeThcsi B MDKHAPOJAHMX aKTaX Ta 1HO3EMHHX KpPHUMiHAJIbHUX
3aKOHAX, OJHAaK HaOyJlo cepejl CHEIlalicTiB HAJA3BUYANHO ITUPOKOTO
MIONIMPEHHS 1 HUHI € Haly)XKUBaHIimuM [5, c. 36].

Takox BHIAETbCSI HEBJANMM BU3HAHHS CaMOCTIHHOIO (QOPMOIO
eKCIUTyaTallii JIIOAWHMA TIPUMYCOBE TEPEPHUBAHHS BariTHOCTi, OCOOJMBO

! Tak, MeTo0 miil, mo YTBOPIOIOTH 00’€KTUBHY CTOPOHY TOPTiBIIi JIIOJBMH BiAMOBITHO 10 CT.
165 Kaproro Konekcy Mommosu Bucrynae: (1) xomepuiiina abo (2) HekomepiiiiHa
CeKcyallbHa eKcIutyarailisi, (3) eKcrutyararisi IpuMycoBoi Tpari abo mociyr, (4) sxeOparrsa,
(5) mpuBnacHeHHs HOMOMOTH a00 COIiaTbHUX BHUILUIAT, (6) HE3aKOHHOTO BHKOPHUCTAHHS B
MeAMYHUX ab0 HAyKOBHMX JOCiijax 4uM ekcrepuMenTax, (7) ekciutyaraiis y pabersi abo (8)
3BHYAsIX, CXOXHX 13 pabctBoM, (9) BHKOpHCTAaHHsS y BificbkOBHX KOH(uikTax a6o (10) B
3JI0YMHHIN HisubHOCTI, (11) BHIydeHHS JTIONCBKHMX OpraHiB, TKAaHHH Ta, ab0 KIITHH, a TaKOX
(12) BukOpHCTAHHS KIHKH B SIKOCTi CyporaTHOi MaTepi abo B perpoAyKTHBHUX Lisx [3].
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SIKIIO TIOPIBHATH 11 i3 Takol (OPMOIO, K IMPUMYCOBA BariTHICTB, aipke
eKCILTyaTallisi JIOAUHU 3JIHCHIOETHCS, HACAMIIEPEN, 3 METOI OTPUMAHHS
BUTOJTH.

Otxe, BOa4yaeThCs, IO YWHHUKA BIiIKPUTHH TepemiK (opMm
eKCIUTyarTallii JIIOAMHK € T[epeBaHTAXEHUM 1, HA Hally AYMKY, IpH
po3pobrnenni mpoekty HoBoro KK Vkpainm BiH moTpedye KpUTHIHOTO
MIEPEOCMHUCIICHHSI.
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3aCTYNHUK 3aBigyBaya gaboparopii
JIOCTIJDKEHHS, cepTrikarii 30poi Ta 061Ky —
3aBifyBay BiaauUTy ceprudikarii 30poi
JlepaBHOTO HAyKOBO-JOCIIITHOT'O eKCTIEPTHO-
KpuMiHagictuaaoro neHTpy MBC Vkpainu

BUKOPUCTAHHS MO KJIUBOCTEMN BAJIICTUYHOI'O TA
JAKTHJIOCKOIIIYHOI'O OBJIIKIB ¥ PO3KPUTTI TA

PO3CJIAYBAHHI KPUMIHAJIBHUX ITPABOITIOPYIIEHD
BinmoBigHO 10 BHMOT MiKBIJOMYHX HOPMATHBHO-TIPAaBOBUX AKTiB

IIPaBOOXOPOHHUX OpraHiB YKpaiHu, i 30kpema — [HcTpykuii 3 opraHizamii
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