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m Abstract. The relevance of the research topic is in the need to develop new ideas on the possible develop-
ment of insolvency law in the event of an unexpected and unforeseen serious commercial or financial crisis
of a structural nature. The purpose of the presented text is to indicate the possible directions of changes in
the specific and characteristic insolvency institution of “debt relief”. The text was prepared using mainly a
formal-dogmatic research method as the study is a general reflection on debt relief of an insolvent debtor
(bankrupt), not connected with any particular legal system. It is a well-known and popular institution in
many insolvency legal systems worldwide. However, when it comes to the details of the regulation, there
may be even serious differences. The problem of debt relief is considered in the context of the protection of
property rights of creditors. The creditor’s claim is, after all, a component of his property. The study briefly
discusses the arguments for the admissibility of debt relief in the context of the creditor’s property right.
An important part of the study deals with the issue of collective (group) debt relief of many debtors at one
time. In the event of structural crises or as a result of special disturbances (e.g. wars, natural disasters),
individual debt relief procedures may be too heavy a burden for the judicial system, and thus insolvency
courts (other organs), due to extraordinary situation may be ineffective. In the course of the study, atten-
tion was paid to some kind of redefinition of the insolvency debt relief structure. The practical value of the
study is expressed in the possibility of its application in designing legal norms and establishing state policy
in counteracting insolvency

m Keywords: insolvency; bankruptcy; cancellation of liabilities; arrangement repayment plan; restructuring
rule; household financial distress

= Introduction

The significance of this study is already related to the
theoretical and practical significance of debt institu-
tions in today’s financial system. Thanks to different
kinds of commercial loans, one can operate in busi-
ness. The functioning of many households is found-
ed on a consumer debt. The debt to which the study
refers is therefore a common phenomenon. Further,
the significance of this study is expressed in a new —
more economical and simplified — approach to the
restructuring of liabilities. When there is a structural
disorder of the financial system, which is not a rare

phenomenon, structural insolvency occurs. Standard
legal norms provided for in insolvency law are de-
signed for normal, ordinary conditions, and not for
pandemics, wars and other similar extraordinary
events. They force thinking about the design of more
effective forms of debt relief. However, on the oth-
er side of the debt relief relationship is the creditor.
The legal system should take into account the debt-
or’s reasons and actual interests. Debt relief, in the
circumstances of a structural debt, is one of the very
important social functions of insolvency law. The
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construction of a debt relief should be designed in
such a way that it is properly functional for society.
This leads to the search for an effective model of debt
relief de lege ferenda. The study proposes changes to
the fundamental assumptions of the insolvency law.

The problem of the concept of changes to insol-
vency law in the event of a structural crisis that leads
to mass insolvency proceedings of many debtors at
the same time has hardly been studied in the scien-
tific literature. This means that the hereby presented
idea is fresh. Obviously, the profound academic dis-
cussion is needed. In the context of the COVID-19
pandemic, there was a discussion on simplifying and
accelerating restructuring procedures; automating
the restructuring procedure; applications of artificial
intelligence. Nevertheless, these are issues that are
just parallel to the problem discussed in this study.
As the subject of this study is to present a new legal
concept for academic discussion, the formal-dogmat-
ic method is an adequate tool for presenting ideas
about the possible shape of future legal norms. Nev-
ertheless, it is worth mentioning a few studies that
are relevant to this issue. A. Gurrea-Martinez (2022)
generally deals with the COVID-19 crisis which has
encouraged many countries to amend their insolven-
cy laws (especially during the hibernation phase of
the pandemic), both for a transitional period and on
a permanent basis. The author of the article analyses
the current trends, reforms and policy discussions,
including hybrid procedures, which are expected to
reshape the future of insolvency law in a post-pan-
demic world. S.F. Cherry et al. (2021) examine the
post-pandemic debt crisis in the United States. The
researchers identified social groups that are more
likely to receive debt relief, established how debt re-
lief functions in the US private and public sectors, and
how debt relief correlated with the level of the pan-
demic (Volz et al., 2020). R. Greenwood et al. (2020)
suggest that there are two key issues in extraordi-
nary circumstances: court congestion and excess
liquidation and failure of small enterprises. R. Par-
ry et al. (2017) review many aspects of various for-
ward-looking solutions in the field of insolvency law.

Z. Roche (2021) researching the debt reform
in Ireland in 2013. An attempt to ease the fate of
debtors using the principles of neoliberal governance
was made in Ireland in 2013, when the Insolvency
Service (ISI) was established. The project provided
for the possibility of debt relief for households based
on the moral assessment of debtors. However, those
who applied to the Service faced fierce opposition
from their creditors. M. Kawai et al. (2013), discuss
how financial crises in six Asian countries worked
as catalysts for legal reforms. The authors state that
reforms of economic laws alone cannot improve the
quality of entire legal and judicial systems of coun-
tries and the crucial issue is the enforcement of sub-
stantive law by procedural law, the efficiency of the
justice system, and other political and social factors.

The purpose of this study is to present a new con-
cept of collective debt relief for many debtors at the
same time, while respecting creditor’s property rights.

In the implementation of this study, mainly the
formal and dogmatic method was used. It is suita-
ble for analysing the existing legal situation, as well
as for drawing conclusions as to the need for future
legal regulations (proposals de lege ferenda). An eco-
nomic interpretation of the law was used as well. The
presented considerations are based on the grounds
of the legal culture of the European Union countries.
It should be emphasized that European Union law
has not completed the process of approximating the
laws of individual countries in the field of insolvency
law. However, seriously advanced work is currently
underway on the so-called Bankruptcy Directive!>?,
which will contribute to further harmonization of
legislation in this field of insolvency law in the Euro-
pean Union countries.

= The right to property
and its limitation by coercion
of the democratic state of law

The legal system in the democratic state of law should
be based on a universal and correctly systematized
foundation of values resulting from the achievements
of civilization, selected — based on appropriately

! Directive EU No. 2019/1023 of the European Parliament and of the Council “On Preventive Restructuring Frameworks, on Discharge of
Debt and Disqualifications, and on Measures to Increase the Efficiency of Procedures Concerning Restructuring, Insolvency and Discharge
of Debt, and Amending and Amending Directive (EU) 2017/1132 (Directive on Restructuring and Insolvency)”.

2 European Parliament Legislative Resolution No. P8_TA(2019)0321 On the Proposal for a Directive of the European Parliament and
of the Council on Preventive Restructuring Frameworks, Second Chance and Measures to Increase the Efficiency of Restructuring,
Insolvency and Discharge Procedures and Amending Directive 2012/30/EU (COM(2016)0723 — C8-0475/2016 — 2016,/0359(COD))
P8_TC1-COD(2016)0359 Position of the European Parliament Adopted at First Reading on 28 March 2019 with a View to the Adoption
of Directive (EU) 2019/... of the European Parliament and of the Council on Preventive Restructuring Frameworks, on Discharge of Debt
and Disqualifications, and on Measures to Increase the Efficiency of Procedures Concerning Restructuring, Insolvency and Discharge of
Debt, and Amending Directive (EU) 2017/1132 (Directive on Restructuring and Insolvency)”.

3 Directive EU 2017/1132 of the European Parliament and of the Council of 14 June 2017 "On Relating to Certain Aspects of Company
Law”. (2017, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri = celex%3A32017L1132.

Scientific Journal of the National Academy of Internal Affairs, 28(4) 10



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32017L1132

Adamus

important axiological justification — in the common
interest of the addressees of legal norms. Sometimes
the values classified as basic in certain areas may be
contradictory to each other. The law should therefore
establish the boundaries between these values in a
balanced way. Ius est ars boni et aequi. Sometimes it
can be a very difficult task.

In many legal systems, insolvency proceedings
provide for the possibility of an individual cancelling
unpaid liabilities of a debtor. Liabilities almost of all
sorts and of any legal nature. Especially in the case
of a debtor who is a natural person. Insolvency is a
serious problem not only for entrepreneurs but also
for “consumers” (households). With the progress of
civilization, the explosion of the culture of mass con-
sumption, as aftermath of financial crisis, wars, natu-
ral disaster financial debt has become a kind of social
disease of the global common civilization. Presently,
consumer bankruptcy is regulated by numerous laws
around the world, as it is an important social phe-
nomenon in the credit-based consumption model. At
the same time, it is the subject of many theoretical
dilemmas as to the premises of debt relief (Adler et
al., 2000; Foohey, 2019). The effects of debt relief are
also controversial (Niemi-Kiesilainen, 1999; Mann &
Porter, 2010).

Debt relief of a debtor (bankrupt) who is a natu-
ral person can take place using very different mech-
anisms. Debt relief of an insolvent debtor may take
place by virtue of a final court decision/ruling (other
authority) or by virtue of an arrangement concluded
between the debtor (bankrupt) and at least a suffi-
cient majority of his creditors, validly approved by
the court (other authority). It should be remembered
that the meaning of debt relief is usually built on
the following assumption: the creditor has previ-
ously failed to obtain satisfaction from the debtor’s
assets, either voluntarily or using legal coercion of
the democratic state of law. Debt relief is not a legal
invention of modern times. Due to the serious risks
of insolvency at that time (famine phenomena in the
face of low levels of agriculture, epidemics, natural
disasters, wars, etc.), debt relief covered entire social
groups, and in some cases its cyclical character was
predicted in advance (e.g. the Sabbath year, the jubi-
lee year structurally based on the earlier Babylonian
tradition (Hudson, 2018).

About the right of ownership and the legal pro-
tection thereof briefly as it is a basic and fundamen-
tal civil rule. The creditor is the owner of his claim:
he may realize it (including set-off), may remain
idle, may dispose of it or encumber it, may — with
the debtor’s consent — waive it or renew it (nova-
tion). Defining the essence of the right to property
and its protection is one of the pillars of civil law in
the democratic state of law. Ownership, as a rule, is
the subject of strong protection:

n

= of the constitutional law in many countries;

= international law - global and regional (Euro-
pean) Conventions on Human Rights;

= national law. In the case of UE countries, it
should be mentioned the strong protection of proper-
ty in the UE law (Lach, 1999).

However, the ownership (property) protection is
not absolute. Relaxatio legis in casu particulari is es-
sential. In some situations, the owner’s right to prop-
erty may be limited to the realization of axiologically
stronger values than the protection of the individual
right to property. This opens up a legal possibility for
debt relief for natural persons, in particular in those
cases where the debtor’s assets cashed in by the trus-
tee in bankruptcy proceedings were not sufficient to
fully cover all existing liabilities. In principle, there is
a consensus that statutory debt relief (which is a type
of state coercion) is sufficiently justified. It appears
to be based on the following arguments: at the time
of cancellation, the claim against the bankrupt is in
principle economically worthless; the debtor fulfils
(at least minimally) the criteria of payment morality;
the claim has passed through the stage of compulsory
recovery, which proved to be ineffective; debt relief
“does not fall from the sky” but requires the debtor’s
involvement in appropriate proceedings, which per-
forms preventive and educational functions as well
as debt collection; debt relief is also carried out in the
public interest; Insolvency — in the face of the con-
struction of an economic system based on debt — is a
common (mass) phenomenon. Finally, the principle
of humanity speaks for debt relief. Long-standing de-
pendence on creditors is a kind of modern economic
slavery (LeBaron, 2020).

It should be argued that the creditor’s right to
property is one of the factors against the complete
abolition of the census of the debtor’s payment mo-
rality in order to allow debt relief. In addition, debt
relief is usually preceded by the liquidation of the
debtor’s assets in bankruptcy proceedings and the
implementation of a repayment plan (under certain
rules, however, debt relief is possible even if there
are no assets of the debtor suitable for liquidation
and without establishing a repayment plan).

m Debt relief de lege Iata

Modern civilization is based on the economy of
debt (Conti-Brown & Ohlrogge, 2022; Grigorian et
al., 2023). Societies adhere to the principle of con-
sumerism (Adamus, 2020). Very low economic ed-
ucation does not prepare many people for rational
management of their own expenses. Insolvency -
which is the root cause of debt relief — has become a
common problem in modern society. Insolvency can
affect almost anyone in modern free-market states.
It is not reserved only for the so-called social mar-
gins or people inheriting generational poverty. The
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technological revolution associated with artificial
intelligence may trigger delabourization, which will
probably affect even more office-workers than phys-
ical workers. This is due to the essence of this phe-
nomenon: it is to be replaced by human intelligence,
not human work. The phenomenon of insolvency,
and consequently the cancellation of liabilities of
debtors who are natural persons, is a global problem.
The problem of debt relief for individuals is currently
emerging as a legal phenomenon even in those coun-
tries (China) where a very strong cultural code is to
pay off one’s own (including inherited) liabilities re-
gardless of the circumstances (Yin, 2022).

What is very important in the context of consti-
tutional protection of property rights, debt relief is
made not only in the individual interest of the debtor
but also in the general interest of society. The social
benefits of debt restructuring are evidenced, in par-
ticular, by the macroeconomic impact of debt relief
in the United States as a result of the Great Recession
(Auclert et al.,, 2019). The legitimacy of debt relief of
a particular debtor goes beyond the legal relation-
ship in question. It is therefore not considered only
on a microscale. Thanks to debt relief, most often the
debtor gets out of the gray zone, usually starts work-
ing again, paying taxes, social and health insurance
contributions, there is a chance that he will cease to
be a social burden for the state. Permanent insolven-
cy usually deactivates the debtor professionally. It is
the cause of depression and other mental disorders
(Sweet, 2020; Amit et al., 2020). The structural in-
debtedness of the population is a common, contem-
porary social phenomenon.

There is no doubt that debt relief of a natural
person by a bankruptcy court is not a model way of
cancelling the debtor’s liability (Adamus, 2019). The
main way of extinguishing an obligation is its perfor-
mance by the debtor. The bankruptcy laws introduce
a significant change in relation to the general prin-
ciples. Pursuant to the decision of the bankruptcy
court, the liabilities of the bankrupt natural person
are written off, regardless of the source of their cre-
ation. Debt relief is a lex specialis both in relation to
the provisions of civil law and the provisions of the
tax law on the manner of performing the obligation.

The root cause of debt relief is the debtor’s insol-
vency, i.e. a state of affairs for which the debtor is re-
sponsible himself, or which is the result of objective
circumstances. Nevertheless, insolvency is a risk for
the debtor. As a rule, the creditor is not responsible
for the reason for the bankrupt’s debt. However, as
already mentioned, behind debt relief is not only the
selfish interest of one person (the debtor) but also the
wider general interest of society.

Cancellation of liabilities is compulsory, inde-
pendent of the will or even knowledge of the cred-
itor whose claims are remutant. What is more, debt
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relief may also take place against the firm will of the
creditor. Court debt relief may take place even if all
creditors are against it. Creditors’ instruments for
counteracting debt relief from their debtor are very
weak. In principle, if the statutory conditions for debt
relief are met, the creditor will not effectively block
the cancellation of the bankrupt’s liabilities.

On the one hand, debt relief takes place with-
out any formal compensation to the creditor, whose
property rights are reduced. This is not a remission
for “just” (or even any) compensation. On the other
hand, in the event of the debtor’s insolvency, an eco-
nomic analysis of the law shows that it is not possible
to use the denomination of the claim, but its market
value calculated according to the potential possibility
of satisfaction. After the liquidation of the bankrupt’s
assets and execution of the repayment plan, the mar-
ket value of such a claim will basically be close to
zero. From an economic point of view, the cancella-
tion of claims against the bankrupt cannot be reduced
to a common denominator with the case of expro-
priation of valuable real estate for public purposes.

However, the debtor is liable for his obligations
with all his assets: present and future. As for the
debtor’s future assets, the creditor is not given the
opportunity to obtain satisfaction even if after the
final debt relief (and especially very shortly after) the
financial situation of the former bankrupt improves
significantly. The legislator did not introduce, as in
the rebus sic stantibus clause, a substantive legal prin-
ciple of the debtor’s return to repayment — at least to
the extent corresponding to the principles of social
coexistence — in the event of an extraordinary and
beneficial change in the property relations of the for-
mer bankrupt. Legislators usually do not provide for
a procedural measure allowing for an extraordinary
revocation of the court’s decision on the cancellation
of liabilities. In fact, in many legal systems, debt re-
lief takes place regardless of the degree to which the
creditor obtains satisfaction in the course of bank-
ruptcy proceedings and regardless of the nominal
amount of claims to be written off.

Debt relief is decided by the judiciary, regardless
of the position of the creditors (in the case of debt
relief by composition, the decision is “dispersed”: the
consent of the relevant majority of creditors and the
approval of the arrangement by the court are need-
ed). The creditor, in exchange for the cancellation of
his claims by virtue of a decision of the bankruptcy
court, does not receive any equivalent from the State
Treasury (for example, in the form of a tax credit in
income tax spread over years, etc.).

m Collective debt relief
of many debtors de lege ferenda

Recently (2020-2023), there have been some kind
of cases of collective debt reduction (restructuring),
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and at least the effects of these regulations (from
the period of the COVID-19 pandemic) have not lost
their importance, if only because of the current con-
stitutional doubts as to the solutions adopted at that
time. As of 23 July 2021, Article 15 p. 1 of the Act
on Special Solutions Related to Preventing, Counter-
acting and Combating COVID-19, Other Infectious
Diseases and Crisis Situations Caused by Them!, and
certain other acts, was in force, which introduced
new solutions for tenants of premises in shopping
malls. At the same time, as part of the amendment to
the above-mentioned Act, Article 15 of the Act was
repealed. The new regulation introduces the follow-
ing solution with respect to lease, or other similar
agreements concluded before 14 March 2020, which
concern the commissioning of retail space in facilities
over 2000 m?2 Well, during the period of the ban on
conducting business activity in the above-mentioned
facilities, the amount of the benefit for the use of
commercial space is reduced to 20% of the amount of
the benefit. On the other hand, within three months
from the date of lifting the ban, the amount of the
benefit for the use of retail space is reduced to 50%.
Retail space is defined as any area located in a com-
mercial facility with a sales area of more than 2000
m?, regardless of the purpose for which the space is
put into use, including in particular the sale of goods,
provision of services and catering. With the entry
into force of Article 15 p. 1, the original solutions
introduced for tenants under the “Crisis Shield” have
been repealed. Thus, as of 23 July 2021, the solution?
according to which, during the period of the ban on
conducting business in commercial facilities, the mu-
tual obligations of the parties to a lease or other sim-
ilar agreement expire if, within three months from
the date of lifting the ban on conducting business, the
tenant made an offer to the landlord to extend the
validity of the agreement on the existing terms for
the period of the prohibition on conducting business,
extended for a further six months.

A doubt has arisen to what extent the state can
interfere in the distribution of economic burdens
within private relations, in the form of various le-
gal regulations. The first example is the construction
of statutory “credit holidays”. The restrictions intro-
duced in connection with the COVID-19 pandemic

in conducting business activity and performing paid
work have in many cases resulted in a reduction in
the income of individual households (IEG, 2021). As
a result, the real possibility of settling credit liabil-
ities has decreased, especially for people who have
lost their jobs or their source of income. In response
to the situation, banks in Poland have introduced to
their offer the possibility of suspending the repay-
ment of loan instalments in connection with the
COVID-19 pandemic, i.e. the so-called non-statutory
credit holidays. On 2 April 2020, the EBA (European
Banking Authority, hereinafter: EBA) published the
“Guidelines on legislative and non-legislative mora-
toria on loan repayments applied in the face of the
COVID-19 crisis” (EBA, 2020) indicating the criteria
to be met by moratoriums that have been or will be
granted by banks before 30 June 2020 which may re-
sult in long-term problems and, ultimately, insolven-
cy in the long run. The moratoriums granted should
also not be classified as forbearance or difficult re-
structuring. The purpose of the so-called non-statu-
tory credit holidays (moratoria) should be to address
short-term liquidity difficulties caused by the limited
or suspended activities of many companies and in-
dividuals due to the COVID-19 epidemic. In a press
release of 1 June 2020, the Polish Bank Association
announced that work has been completed on the “Po-
sition of banks on the unification of the rules for of-
fering assistance tools to banking sector customers”
(ZPB, 2020), which is in force for aid instruments
granted from 13 March 2020 to 30 September 2020.
On 24 June 2020, the Act of 19 June 2020 on sub-
sidies to interest rates on bank loans granted to en-
trepreneurs affected by COVID-19 and on the sim-
plified procedure for approval of the arrangement in
connection with the occurrence of COVID-193, the
so-called Anti-Crisis Shield 4.0, entered into force.,
which introduced rules governing the granting of so-
called credit holidays for consumers (“statutory cred-
it holidays”).

Second example - the regulation regarding the
legal situation of tenants of premises, travel agencies.
An example is the Act of the Sejm of the Republic of
Poland, Dz.U. 2020 poz. 374* Article 12(1) of the
Act provides that in the event of withdrawal or termi-
nation of a contract for travel services in connection

! Act of the Sejm of the Republic of Poland No. Dz.U. 2020 poz. 374 “Act on Special Solutions Related to Preventing, Counteracting and
Combating COVID-19, Other Infectious Diseases and Crisis Situations Caused by Them”. (2020, March). Retrieved from https://faolex.
fao.org/docs/pdf/pol198652.pdf.

2 Act of the Sejm of the Republic of Poland No. Dz.U. 2021 poz. 1505 “On the Amending the Power Market Act and Certain other Acts”.
(2021, July). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20210001505/T/D20211505L.pdf.

3 Act of the Sejm of the Republic of Poland No. Dz.U. 2020 poz. 1086 “Act of 19 June 2020 on Subsidies to Interest Rates on Bank Loans
Granted to Entrepreneurs Affected by COVID-19 and on the Simplified Procedure for Approval of the Arrangement in Connection with
the Occurrence of COVID-19”. (2020, June). Retrieved from https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20200001086/T/
D20201086L.pdf.

4 Act of the Sejm of the Republic of Poland No. Dz.U. 2020 poz. 374 “Act on Special Solutions Related to Preventing, Counteracting and
Combating COVID-19, Other Infectious Diseases and Crisis Situations Caused by Them”. (2020, March). Retrieved from https://faolex.
fao.org/docs/pdf/pol198652.pdf.
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with the SARS-CoV-2 virus epidemic, both by the
traveller and by the tour operator, the tourist entre-
preneur is entitled to a refund of funds transferred to
the Tourist Guarantee Fund. Apart from the case of
the COVID-19 pandemic, statutory attempts to settle
the debt of borrowers who incurred liabilities in for-
eign currency should be mentioned (MiScenic, 2020).
Collective debt reduction (restructuring) is already
occurring today, but it requires theoretical and le-
gal systematization, a clear ordering of axiological
issues. Probably, collective debt relief could be a very
useful tool in countries destroyed by wars.

In a rapidly changing world, it is worth pointing
out some trends for the future. There is a very lively
discussion in the literature on this matter. The im-
pact of COVID-19 on legislation has been studied by
A. Gurrea-Martinez (2022). A significant number of
works are devoted to the impact of financial crises on
legislation (Black, 2010; Manavald, 2010). The con-
tainment of financial crisis as a category of legal and
political choices is considered by A. Gelpern (2009).
Among more recent studies on this topic, it is worth
mentioning the work of E.A. Prosner (2017). The
impact of general civilizational progress on legisla-
tion also attracts the attention of researchers (Zy-
wicki, 2003; Zywicki, 2015; Gurrea-Martinez, 2020).

It is worth considering the possible directions
of development of debt relief. As of 2023, there is —
which is an objective observation upon daily econom-
ic and political news — a significant accumulation of
many factors that point to the possibility of major
global financial crises. 1. A huge increase in the debt
of states, entrepreneurs, households, accompanied by
a serious increase in money printing (Ayhan Kose et
al., 2021). 2. Progressive social stratification and mas-
sive impoverishment of societies, as a result of which
widespread debt may appear (Hoffman et al., 2020;
Bringel & Pleyers, 2022). 3. Geopolitical unrest and
supply chain disruptions (Qin et al, 2023). 4. The
threat of delabouration, the disappearance of some
professions due to the use of artificial intelligence
(Rozum et al, 2020). 5. Unfavourable demograph-
ic structure for the economy (Matysiak et al., 2020).
6. numerous bank failures (Jones & Sims, 2023; Eu-
ropean Central Bank, n.d.).

Experience to the present date has shown that
during a severe financial crisis, general insolvency
assumptions are reassessed and overvalued. (e.g. the
obligation to file for bankruptcy is suspended, fast-
er and simpler restructuring procedures are needed,
etc.). Due to anticipated, potential cyclical or un-
foreseen financial (economic) crises, there is a very
strong need to prepare legal concepts in advance in
order to counteract the effects of such a potential cri-
sis in a systemic and orderly manner. In the event of
a structural crisis, the legal and economic situation
of many debtors is very similar. In such situations,
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conducting thousands of individual debt relief pro-
ceedings is inefficient, time-consuming, and expen-
sive. Massive debt relief (restructuring) can be cru-
cial for groups of debtors with a similar situation.
Collective debt relief (restructuring) will inherently
be more effective than conducting many individual
proceedings against debtors.

The current model of bankruptcy proceedings is
based on a scheme: one debtor and many creditors.
In special situations, legislators allow for a model of
conduct: one debtor, one creditor (consumer bank-
ruptcy case). The existing solution is very time-con-
suming and costly for the justice system. The need for
the following discharge of debt (restructuring) prin-
ciple should therefore be considered: “many debtors
and one or more creditors at a time”. However, the
proposal presented here does not intend to replace
the fundamental principle of “one debtor — many
creditors”. The intention is only to supplement it.
The axiology of collective (cumulative), and there-
fore simplified, debt cancellation and restructuring
(both in the dimension of general axiology and axio-
logical of detailed solutions) in the context of proper-
ty rights is of fundamental importance.

The conditions for individual bankruptcy or re-
structuring require an individualized and in-depth
examination of the debtor’s financial situation by
the court or other authority. However, in the case
of proceedings involving several debtors, very objec-
tive premises must be introduced. In such collective
proceedings, a careful and in-depth examination of
the general situation of debtors should be excluded.
In individual proceedings concerning a single debtor,
this may be “insolvency” and “threat of insolvency”.
In collective proceedings, this should be “the exist-
ence of a specific/specific obligation”, “a certain lev-
el of income”, etc. The rationale for multi-debtor col-
lective procedures should be very easy to use.

Another issue should relate to the clarification of
the collective capacity of specific debtors. It would
be necessary to describe entities covered by collec-
tive debt relief and the method of their identification
(e.g. borrowers with some minimum debt, mortgage
borrowers, educational borrowers, the unemployed,
pensioners, people in a specific age group, people
with a specific profile — education, people who lost
property as a result of war, natural disasters, war
veterans, etc.). The concept of changes should pres-
ent the legal aspects of the potential scope of claims
for debt relief/restructuring (public law, private law
claims). It should be clarified which claims should be
excluded from debt relief (restructuring). It is pos-
sible to cover only one type of debt with a massive
debt write-off (restructuring).

As a rule, individual debt relief (restructuring) is
complex because it takes into account the individu-
alized situation of the individual debtor. It would be
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different in the case of mass debt write-off (restructur-
ing). The concept of changes should clarify the issue
of total or only partial discharge of debts (restructur-
ing) of many debtors. Sometimes it would be justified
to omit an examination of the individual situation of
debtors. It is possible to cancel all delayed unpaid
property taxes for victims of floods, earthquakes,
regardless of their personal financial situation. It
is possible to set income limits for debt relief, etc.

The procedure for mass discharge of debts of
many debtors (debt restructuring) is a key issue. It
should be clarified how to conduct a massive dis-
charge of debt (restructuring) procedure. Indicate
how to confirm the results of the bail-in. There are
many theoretical possibilities. The analysis of col-
lective discharge proceedings/restructuring could
include: (a) debt relief (restructuring) acting auto-
matically by operation of law, (2) discharge of debt
(restructuring) through collective judicial proceed-
ings, (3) collective administrative proceedings, (4) a
“mixed” manner. It should be remembered that the
party to court and administrative proceedings should
always be individually identified. Dealing with mul-
tiple participants is more prone to protracted proce-
dures. However, the solution to this dilemma does
not have to be complicated. The assumption of mas-
sive debt reduction (restructuring) should be formu-
lated very generally. A special law should specify the
conditions for mass debt write-off, the procedure,
and the consequences. In administrative or judicial
proceedings, the authority powers may be limited
to confirming that the person concerned is subject
to the regulation in question. Proceedings may be
collective in nature involving multiple debtors and,
once an objection has been lodged in a timely man-
ner by a specific creditor or creditors (representing a
certain amount of claim), may develop into individu-
al debtor proceedings.

The concept of changes should take into account,
in particular, respect for creditor’s property rights
(erroneous regulation may bring the risk of compen-
sation for creditors from the State Treasury). Many
post-covid cases have shown very serious constitu-
tional doubts about the arbitrary influence of the leg-
islator on private relations (this applies to the previ-
ously given example of shopping malls and rent). The
concept of change should offer a clear solution in this
regard. Deprivation of the creditor’s rights should be
duly justified.

The impact of insolvency prediction (including
through artificial intelligence) on the use of collective
restructuring and debt reduction solutions should be
taken into account. The concept of changes should
present possible general solutions de lege ferenda in
the case of: a state of natural disaster, pandemic,
state of emergency, war (so-called emergency situa-
tions). Several possible “alternative” methods should
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also be considered: shortening limitation periods,
limiting the time spent on enforcement proceedings,
massive use of artificial intelligence in cases of indi-
vidual debtors, etc. An alternative method is to pre-
pare a quick procedure in simple cases. Sometimes
the debtor has no assets. It is possible to prepare a
standard list of questions for the debtor regarding
the causes of insolvency. Based on the data provided
(earnings, liabilities), thanks to the use of artificial
intelligence, it would be possible to automatically
generate an individual repayment and debt relief
plan. In the absence of opposition from the debtor
or creditors, a debt repayment and discharge plan
could enter into force. The design of the changes
should clearly define the relationship between “col-
lective” and “individual” debt relief/restructuring. It
would be possible (a) to conduct multiple “collective
discharge procedures” against the same debtor, and
b) to conduct a single “collective discharge of debt”
procedure against the same debtor. The concept of
changes should take into account the issue of the
seasonality of legal regulations for debt relief (re-
structuring) of many debtors. The concept of chang-
es should answer whether the debt relief mechanism
(restructuring) of many debtors should be mandato-
ry (automatic) or voluntary.

The institution of mass debt relief (restructuring)
of many debtors may supplement the possibilities re-
sulting from individual “individual” procedures. In
crisis situations (structural or concerning only select-
ed groups of debtors), speed of action is important.
The proposed proposal is innovative and requires
discussion. Nevertheless, the civil procedure, which
is insolvency proceedings before the court, is quite
flexible. In the event of such a specific social need —
in particular, if debt relief could not be carried out
by way of direct statutory regulation — the presented
concept could possibly be implemented. the advan-
tage of debt relief through court proceedings, even
involving many debtors, is a better guarantee of pro-
tection of the creditor’s property right. In such a case,
the court examines whether the debt relief is justi-
fied. the creditor may use the means of appeal, he
may use in principle audiatur et altera pars.

The discussion on the presented content can be
divided into several stages. The first stage should
answer whether it is possible, and if so, what is the
sense of implementing the recommended idea. A bal-
ance of benefits should be drawn up. In the second
stage, it would be necessary to consider where the
boundary should be drawn between the principle of
legal automaticity and the action of the competent
authority. The subject of discussion should be the for-
mulation of the conditions for debt relief. The issue
of subjective and objective limitations of debt relief
needs to be considered. The discussion should also
concern the legal nature of the regulation: whether
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it should be ex ante regulation or ex post regulation.
Another important issue for discussion should be
whether this should be a separate proceeding from
mainstream debt relief.

m Conclusions

Every legal system is constructed for the “normal”,
“typical”, “common” use of its institutions. However,
in a situation where a procedure and the operation of
an institution are necessary for the implementation
of certain legal norms, a serious crisis situation may
paralyse the justice system. Meanwhile, in the event
of a cross-border situation, a very efficient operation
of the justice system is needed. The correlate of the
forced discharge of the obligation in favour of the
debtor is the loss of title by the creditor. The deac-
tivation of a significant proportion of citizens due to
their insolvency is a real burden on society. There-
fore, it is necessary to arrange in an appropriate or-
der the relations between: the interest of the bank-
rupt, the interest of the creditor involved, the interest
of the bankrupt, the interest of other creditors, the
interest of society.

On the one hand, it would be difficult to overesti-
mate the importance of the constitutional right to ob-
tain - in justified (and exceptional) circumstances —
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» AHOTaIiA. AKTyaJIbHICTh TeMU JOCiIXKEHHS MOJIATaE B HEOOXiJHOCTI OKpecIeHHs HalpsMiB MOXJIUBOTO
PO3BUTKY 3aKOHOJABCTBA IIPO HEIJIATOCIIPOMOXHICTh y pa3i HecloliBaHO1 Ta HenepeA0auyBaHOI Cepiio3HO1
KoMepIiiiiHO1 abo ¢piHaHCOBOI KpU3HU CTPYKTYPHOro XapakTepy. Metoio myOJiikallili € BU3Ha4YeHHs LLJIAXiB
YAOCKOHAJIEHH: TaKoro crenu@iyHoro iHCTUTYTY HeNJIaTOCIPOMO’KHOCTI, K CMCaHH:A OopriB. {11 1boro
BUKOPHCTAHO GOPMAJIbHO-AOTMAaTUYHUN MeTO JOCIiJXeHHs, OCKiJIbKYU my6JIiKallifa € 3araJilbHUM PO3AyMOM
PO CHMCcaHH:A O0pPriB HemJIaToCIpOMOXHOTO GopxHUKA (0aHKpyTa) 6e3 3B’A3KYy 3 KOHKPETHO IIPAaBOBOIO
crucrtemoro. Lle IOBoOJIi NOMMpPEeHNH iIHCTUTYT 3 MUTaHb HEIJIATOCIIPOMOXHOCTI B Pi3HUX NIPAaBOBUX CUCTEMaAX,
OIHaK acrnekTu 6e3mocepeqHbOr0 peryJoBaHHA MOXYTh iCTOTHO pisHUTUCA. [IpobieMy cnmcaHHA OOpriB
PO3IJIAHYTO B KOHTEKCTi 3aXMCTy MallHOBUX NpaB KPeAUTOPiB, OCKiJIbKY BUMOra KpeJUuTopa € CKJIag0BOI0
1ioro mManHa. Y JOCJiJ)keHHi HaBeleHO apryMeHTU Ha KOPHUCTh JONYCTHUMOCTI CIHCaHHsA 3a00proBaHOCTi
B KOHTEKCTi mpaBa BJIACHOCTI kpefgutopa. Takox IMpoaHasli3oBaHO NUTAHHA KOJIEKTMBHOTO (IPyHNOBOIO)
CIIICaHHA OOpriB 3HAYHOI KiJIbKOCTi OOPXHUKIB OAHOYACHO. Y BUMAJKy CTPYKTYPHUX Kpu3 ab0o BHaACJIiJOK
0CcOOJIMBUX MOTPACIHB (BiliHU, CTUXIMHUX JIMX) iHAUBiAyaJbHI IpoOIeqypy 3BijIbHEHHA BiJl OOPTriB MOXYThb
OyTu 3aHAATO BAaXKUM TArapeM [AJiA CyAOBOI cHUCTeMHU, a OTXe, cyAu (Ta iHII opraHu) y cmpaBax IIpo
HeIJIATOCIIPOMOXHICTb Y 3B’I3KYy 3 eKCTpaopAWHapHicTI0O cuTyalii OyayThb HeedeKTHBHHMU. 3arajiom
y MexXax CTaTTi NepeoCMHCJIEHO CTPYKTYpy CHHCaHHA OOpriB y clpaBax IpO HEIJIaTOCIPOMOXHICTb.
[IpakTu4yHa LiHHICTh AOCJi)XEHHA IOJIATAaE B MOXJIUBOCTI HOTO 3aCTOCYBaHHA MiJ 4ac po3poOJieHHA
NIpaBOBUX HOPM i popMyBaHHsA AepKaBHOI NOJITUKU Y cdepi TPOTHUAiIl HeNJIaTOCIPOMOKHOCTI

m KuriouoBi cJioBa: HemIaTOCIPOMOXHICTh; GAHKPYTCTBO; aHyJIIOBaHHSA 3000B’s13aHb; IJIaH MOTALIEHHS;
MpaBUJIO PeCcTPyKTypu3allii; piHaHCOBI CKJIaAHOII JOMOTOCIOAAaPCTB
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